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LUIS HIDALGO, JR.,

VS.

THE STATE OF NEVADA,

IN THE SUPREME COURT OF THE STATE OF NEVADA

Appellant, Electronically File

Jul 25 2017 08:25
Elizabeth A. Brow
Case No. 71458 Clerk of Supreme

Respondent.

APPELLANT’S APPENDIX VOLUME XXI
Appeal from Eighth Judicial District Court, Clark County
The Honorable Valerie Adair, District Judge
District Court Case No. 08C241394

MCLETCHIE SHELL LLC

Margaret A. McLetchie (Bar No. 10931)
701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Counsel for Appellant, Luis Hidalgo, Jr.

Docket 71458 Document 2017-24567
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INDEX TO APPELLANT’S APPENDIX

VOL.

DOCUMENT

DATE

BATES
NUMBERS

Appendix of Exhibits Volume 1
to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA0048-PA0254

Appendix of Exhibits Volume 2
to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA0255-PA0501

Appendix of Exhibits Volume 3
to Supplemental Petition for
Writ of Habeas Corpus (through
HID PA 00538)

02/29/2016

PA0502-PA0606

Appendix of Exhibits Volumes
3-4 to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 5)

02/29/2016

PA0607-PA0839

VI

Appendix of Exhibits Volume 4
to Supplemental Petition for
Writ of Habeas Corpus (from
HID PA 00765)

02/29/2016

PA0840-PA1024

Vil

Appendix of Exhibits Volume 5
to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 7
pgs. 1-189)

02/29/2016

PA1025-PA1220

VIl

Appendix of Exhibits Volume 5
to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 7
pgs. 190-259)

02/29/2016

PA1221-PA1290

Appendix of Exhibits Volume 6
to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA1291-PA1457

Appendix of Exhibits Volume 7
to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA1458-PA1649
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VOL.

DOCUMENT

DATE

BATES
NUMBERS

Xl

Appendix of Exhibits Volumes
8-9 to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 10
pgs. 1-218)

02/29/2016

PA1650-PA1874

Xl

Appendix of Exhibits Volumes
8-9 to Supplemental Petition for
Writ of Habeas Corpus
(Transcript: Jury Trial Day 10
pgs. 319-341)

02/29/2016

PA1875-PA2004

X1

Appendix of Exhibits Volumes
10-11 to Supplemental Petition
for Writ of Habeas Corpus
(Transcript: Jury Trial Day 11
pgs. 1-177)

02/29/2016

PA2005-PA2188

XV

Appendix of Exhibits Volumes
10-11 to Supplemental Petition
for Writ of Habeas Corpus
(Transcript: Jury Trial Day 11
pgs. 178-318)

02/29/2016

PA2189-PA2336

XV

Appendix of Exhibits Volumes
12-13 to Supplemental Petition
for Writ of Habeas Corpus
(Transcript: Jury Trial Day 12
pgs. 1-229)

02/29/2016

PA2337-PA2574

XVI

Appendix of Exhibits Volumes
12-13 to Supplemental Petition
for Writ of Habeas Corpus
(Transcript: Jury Trial Day 12
pgs. 230-330)

02/29/2016

PA2575-PA2683

XVII

Appendix of Exhibits Volume
14 to Supplemental Petition for
Writ of Habeas Corpus

02/29/2016

PA2684-PA2933

XVIII

Appendix of Exhibits Volumes
15-16 to Supplemental Petition
for Writ of Habeas Corpus

02/29/2016

PA2934-PA3089
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VOL. DOCUMENT DATE BATES
NUMBERS

XIX | Appendix of Exhibits Volume | 02/29/2016 | PA3090-PA3232
17 to Supplemental Petition for
Writ of Habeas Corpus

XX Appendix of Exhibits Volume | 02/29/2016 | PA3233-PA3462
18 to Supplemental Petition for
Writ of Habeas Corpus

XXI1 | Appendix of Exhibits Volumes | 02/29/2016 | PA3463-PA3703
19-20 to Supplemental Petition
for Writ of Habeas Corpus

XXI1 | Minute Order 08/15/2016 | PA3811

XXII | Notice of Appeal 10/03/2016 | PA3862-PA3864

XXII | Notice of Entry of Findings of | 09/19/2016 | PA3812-PA3861
Fact and Conclusions of Law
and Order

XXII | Register of Actions for District | 07/11/2017 | PA3865-PA3883
Court Case Number 08C241394

XXII | Reply to State’s Response to 07/21/2016 | PA3786-PA3798
Supplemental Petition for Writ
of Habeas Corpus

XXII | State’s Response to 05/18/2016 | PA3709-PA3785
Supplemental Petition for Writ
of Habeas Corpus

XXII | Supplement to Supplemental 03/08/2016 | PA3704-PA3708
Petition for Writ of Habeas
Corpus

I Supplemental Petition for Writ | 02/29/2016 | PA0001-PA0047
of Habeas Corpus

XXI | Transcript of Petition for Writ | 08/11/2016 | PA3799-PA3810

of Habeas Corpus Hearing
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CERTIFICATE OF SERVICE

| certify that | am an employee of McLetchie Shell LLC and that on this
24th day of July, 2017 the APPELLANT’S APPENDIX VOLUME XXI was
filed electronically with the Clerk of the Nevada Supreme Court, and
therefore electronic service was made in accordance with the Master Service
List as follows:

STEVEN OWENS

Office of the District Attorney

200 Lewis Avenue, Third Floor

Las Vegas, NV 89155

ADAM P. LAXALT

Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

| hereby further certify that the foregoing APPELLANT’S APPENDIX

VOLUME XXI was served by first class U.S. mail on July 24, 2017 to the
following:
LUIS HIDALGO, JR., ID # 1038134
NORTHERN NEVADA CORRECTIONAL CENTER
1721 E. SNYDER AVE
CARSON CITY, NV 89701
Appellant
/s/ Pharan Burchfield
Employee, McLetchie Shell LLC
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MARGARET A. MCLETCHIE, Nevada Bar No. 10931
MCLETCHIE SHELL LLC

Electronically Filed

02/29/2016 01:07:00 PM

%*W

CLERK OF THE COURT

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101
Telephone: (702) 728-5300
Facsimile: (702) 425-8220

Email: maggie @nvlitigation.com
Attorney for Petitioner, Luis Hidalgo Jr.

EIGHTH JUDICIAL DISTRICT COURT

LUIS HIDALGO, JR.,

CLARK COUNTY, NEVADA

Case No.: 08C241394

Petitioner, Dept. No.: XXI
vs: PETITIONER’S APPENDIX FOR
SUPPLEMENTAL PETITION
Respondent,
VOLUME XIX:
PETITIONER’S APPENDIX FOR SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS
VOLUME DATE DOCUMENT BATES
I 06/20/2005 | Information HID PA0OOOO1 -
HID PA0O000O4
I 07/06/2005 | Notice Of Intent To Seek Death HID PA0OOOS -
Penalty HID PA00009
I 07/06/2005 | Notice Of Intent To Seek Death HID PAOOO10 -
Penalty HID PA00014
I 11/14/2006 | Answer To Petition For Writ of HID PA0OOO1S5 -
Mandamus Or, In the Alternative, HID PA00062
Writ of Prohibition
I 12/20/2006 | Reply to State's Answer To Petition HID PA00O063 -
For Writ of Mandamus Or, In The HID PA0O0OO79
Alternative, Writ of Prohibition
I 02/04/2008 | Guilty Plea Agreement HID PAOOOSO -
HID PA0O0O091
I 05/29/2008 | Advance Opinion 33, (No. 48233) HID PA00092 -
HID PAQO113

PA

\ 3463
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VOLUME DATE DOCUMENT BATES
I 02/11/2008- | Docket HID PA0OO114 -
01/13/2016 HID PA00131
I 02/11/2008- | Minutes HID PA00132 -
11/10/2015 HID PA00200
II 02/13/2008 | Indictment HID PA00201 -
HID PA00204
II 02/20/2008 | Transcript of Proceedings: HID PA0020S5 -
Hearing re Arraignment HID PA00209
I 03/07/2008 | Notice of Intent to Seek Death Penalty | HID PA00210 -
HID PA00212
II 04/01/2008 | Transcript of Proceedings: HID PA00213 -
Hearing re Motions HID PA00238
I 05/01/2008 | Amended Indictment HID PA00239 -
HID PA00241
II 06/18/2008 | Amended Notice of Intent To Seek HID PA00242 -
Death Penalty HID PA00245
II 06/25/2008 | Notice of Motion And Motion To HID PA00246 -
Consolidate Case No. C241394 Into HID PA00258
C212667
II 12/08/2008 | Defendant Luis Hidalgo Jr. And Luis | HID PA00259 -
Hidalgo IIT's Opposition To The HID PA00440
Motion To Consolidate Case No.
(C241394 Into C212667 + Exhibits A-
G
M1 12/08/2008 | Defendant Luis Hidalgo Jr. And Luis | HID PAQO441 -
Hidalgo IIT's Opposition To The HID PA00469
Motion To Consolidate Case No.
(C241394 Into C212667, Exhibits H-K
11 12/15/2008 | Response To Defendant Luis Hidalgo, | HID PA00470 -
Jr. and Luis Hidalgo, III's Opposition | HID PA00478
To Consolidate Case No. C241394
Into C212667
M1 01/07/2009 | State's Motion To Remove Mr. HID PA00479 -
Gentile As Attorney For Defendant HID PA00499
Hidalgo, Jr., Or In The Alternative, To
Require Waivers After Defendants
Have Had True Independent Counsel
To Advise Him
11 01/16/2009 | Order Granting The State's Motion To | HID PA0O0500 -
Consolidate C241394 Into C212667 HID PA00501
11 01/16/2009 | Waiver of Rights To A Determination | HID PA00502
Of Penalty By The Trial Jury
11 01/29/2009 | Transcript of Proceedings: HID PA00503 -
Jury Trial - Day 3 HID PA00522

PA

\ 3464
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VOLUME DATE DOCUMENT BATES
11 01/30/2009 | Transcript of Proceedings: HID PA00523 -
Jury Trial - Day 4 HID PA00538
M1 02/02/2009 | Transcript of Proceedings: HID PA00539 -
Jury Trial - Day 5 (Pg. 1-152) HID PA00690
IV 02/02/2009 | Transcript of Proceedings: HID PA0O0691 -
Jury Trial - Day 5 (Pg. 153-225) HID PA00763
IV 02/06/2009 | Transcript of Proceedings: HID PA00764 -
Jury Trial - Day 6 HID PA00948
\% 02/04/2009 | Transcript of Proceedings: HID PA00949 -
Jury Trial - Day 7 HID PA(01208
VI 02/05/2009 | Transcript of Proceedings: HID PA01209 -
Jury Trial - Day 8 HID PA01368
VI 02/06/2009 | Transcript of Proceedings: HID PA01369 -
Jury Trial - Day 9 HID PA(Q1553
VIII 02/09/2009 | Transcript of Proceedings: HID PA01554 -
Jury Trial - Day 10 (Pg. 1-250) HID PA(01803
IX 02/09/2009 | Transcript of Proceedings: HID PA01804 -
Jury Trial - Day 10 (Pg. 250-340) HID PA(01894
X 02/10/2009 | Transcript of Proceedings: HID PA01895 -
Jury Trial - Day 11 (Pg. 1-250) HID PA(02144
X1 02/10/2009 | Transcript of Proceedings: HID PA02145 -
Jury Trial - Day 11 (Pg. 1-251) HID PA02212
XII 02/11/2009 | Transcript of Proceedings: HID PA02213 -
Jury Trial - Day 12 (Pg. 1-250) HID PA(02464
X1 02/11/2009 | Transcript of Proceedings: HID PA02465 -
Jury Trial - Day 12 (Pg. 251-330) HID PA02545
X1V 02/12/2009 | Transcript of Proceedings: HID PA02546 -
Jury Trial - Day 13 HID PA02788
XV 02/17/2009 | Transcript of Proceedings: HID PA02789 -
Jury Trial - Day 14 HID PA02796
XVI 02/05/2009 | Court Exhibit: 2 (C212667), HID PA02797 -
Transcript of Audio Recording HID PA02814
(5/23/05)
XVI 02/05/2009 | Court Exhibit: 3 (C212667), HID PA02815 -
Transcript of Audio Recording HID PA02818
(5/24/05)
XVI No Date On | Court Exhibit: 4 (C212667), HID PA02819 -
Document | Transcript of Audio Recording (Disc | HID PA02823
Marked As Audio Enhancement)
XVI 02/05/2009 | Court Exhibit: 5 (C212667), HID PA02824 -
Transcript of Audio Recording (Disc | HID PA02853
Marked As Audio Enhancement)
XVI 05/20/2010 | Court Exhibit: 229 (C212667) HID PA02854

Note

PA
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VOLUME DATE DOCUMENT BATES
XVI 02/10/2009 | Court Exhibit: 238 (C212667) HID PA02855 -
Phone Record HID PA02875
XVI 02/17/2009 | Jury Instructions HID PA02876 -
HID PA02930
XVII 03/10/2009 | Defendant Luis Hidalgo, Jr.'s Motion | HID PA02931 -
For Judgment Of Acquittal Or, In The | HID PA02948
Alternative, A New Trial
XVII 03/17/2009 | State's Opposition To Defendant Luis | HID PA02949 -
Hidalgo Jr.'s Motion For Judgment of | HID PA02961
Acquittal Or, In the Alternative, A
New Trial
XVII 04/17/2009 | Reply To State's Opposition To HID PA02962 -
Defendant Luis Hidalgo Jr.'s Motion HID PA02982
For Judgment of Acquittal Or, In the
Alternative, A New Trial
XVII 04/27/2009 | Supplemental Points And Authorities | HID PA02983 -
To Defendant Luis A. Hidalgo, Jr.'s HID PA02991
Motion For Judgment Of Acquittal Or,
In The Alternative, A New Trial
XVII 06/19/2009 | Luis A. Hidalgo Jr.'s Sentencing HID PA02992 -
Memorandum HID PA03030
XVII 06/23/2009 | Transcript of Proceedings: HID PA03031 -
Sentencing HID PA03058
XVII 07/06/2009 | Ex-Parte Application Requesting That | HID PA03059 -
Defendant Luis A. Hidalgo Jr.'s Ex- HID PA03060
Parte Application Requesting An
Order Declaring Him Indigent For
Purposes Of Appointing Appellate
Counsel Be Sealed
XVII 07/10/2009 | Judgment Of Conviction HID PA03061 -
HID PA03062
XVII 07/16/2009 | Luis Hidalgo, Jr.'s Notice Of Appeal HID PA03063-
HID PA03064
XVII 08/18/2009 | Amended Judgment Of Conviction HID PA03065 -
HID PA03066
XVIII 02/09/2011 | Appellant Luis A. Hidalgo, Jr.'s HID PA03067 -
Opening Brief HID PA03134
XVII 06/10/2011 | Respondent’'s Answering Brief HID PA03135 -
HID PA03196
XVII 09/30/2011 | Appellant Luis A. Hidalgo, Jr.'s Reply | HID PA03197 -
Brief HID PA(03238
XVIIL 03/09/2012 | Order Submitting Appeal For HID PA03239

Decision Without Oral Argument

PA
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VOLUME DATE DOCUMENT BATES

XVIII 03/30/2012 | Appellant's Motion To Reconsider HID PA03240 -
Submission For Decision Without HID PA03251
Oral Argument

XVII 04/17/2012 | Appellant’'s Emergency Supplemental | HID PA03252 -
Motion To Reconsider Submission HID PA03289
For Decision Without Oral Argument
+ Exhibits A-C

XIX 04/17/2012 | Appellant's Emergency Supplemental | HID PA03290 -
Motion To Reconsider Submission HID PA03329
For Decision Without Oral Argument,
Exhibit D

XIX 04/26/2012 | Notice Of Oral Argument Setting HID PA03330

XIX 06/05/2012 | Appellant's Notice of Supplemental HID PA03331 -
Authorities [NRAP31(e)] HID PA0Q3333

XIX 06/21/2012 | Order Of Affirmance HID PA03334 -

HID PA03344

XIX 07/09/2012 | Petition For Rehearing Pursuant To HID PA03345 -
Nevada Rule Of Appellate Procedure | HID PA03351
40

XIX 07/27/2012 | Order Denying Rehearing HID PA03352

XIX 08/10/2012 | Petition For En Banc Reconsideration | HID PA03353 -
Pursuant To NRAP 40A HID PA03365

XIX 09/18/2012 | Order Directing Answer To Petition HID PA03366
For En Banc Reconsideration

XIX 10/02/2012 | Answer To Petition For En Banc HID PA03367 -
Reconsideration HID PA03379

XIX 10/09/2012 | Luis A. Hidalgo, Jr.'s Motion For HID PA03380 -
Permission To File A Reply To HID PA03383
Answer To Petition For En Banc
Reconsideration

XIX 10/12/2012 | Instruction #40 Was Structural Error HID PA03384 -
And Therefore Reversible Per Se HID PA03399
Under Post-Bolden Nevada
Conspiracy Jurisprudence

XIX 11/13/2012 | Order Denying En Banc HID PA03400 -
Reconsideration HID PA03401

XIX 05/15/2013 | Letter to Clerk of Court: Petition For | HID PA03402
USSC Writ Of Certiorari Denied

XX 12/31/2013 | Petition For Writ Of Habeas Corpus HID PA03403 -
(Post Conviction) HID PA03483

XX 12/31/2013 | Motion For Appointment Of Counsel | HID PA03484 -

HID PA03488

PA
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VOLUME DATE DOCUMENT BATES

XX 01/08/2014 | Order For Petition For Writ Of Habeas | HID PA03489
Corpus

XX 01/13/2014 | State's Response To Defendant’s Pro HID PA03490 -
Per Motion For Appointment of HID PA03494
Counsel

XX 01/13/2016 | Documents received from the Nevada | HID PA03495 —
Secretary of State HID PA03516

DATED this 29" day of February, 2016.

/s/ Margaret A. Mcletchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
MCLETCHIE SHELL LLC

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Telephone: (702) 728-5300

Facsimile: (702) 425-8220

Email: maggie @nvlitigation.com

Attorney for Petitioner, Luis Hidalgo Jr.

PA
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CERTIFICATE OF SERVICE

1
9) Pursuant to NRCP 5(b)(2)(B) I hereby certify that on the 29'" day of February, 2016,
3| |I mailed a true and correct copy of the foregoing VOLUME XIX: PETITIONER’S
4 APPENDIX FOR SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS by
5
’ depositing the same in the United States mail, first-class postage pre-paid, to the following
7 address:
8
STEVEN B. WOLFSON, District Attorney
9 RYAN MACDONALD, Deputy District Attorney
10 200 Lewis Avenue
P.O. Box 552212
11 Las Vegas, Nevada 89155
12 MARC DIGIACOMO, Deputy District Attorney
13 Office of the District Attorney

301 E. Clark Avenue # 100
Las Vegas, NV 89155

[
~

Attorneys for Respondent

L.AS VEGAS, NV 89101
(702)728-5300 (T) / (702)425-8220 (F)

WWW.NVLITIGATION.COM
ek [
N n

701 EAST BRIDGER AVE., SUITE 520

[
~l

Certified by: /s/ Mia Ji
An Employee of McLetchie Shell LLLC

i
o0
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TRAN COPY FILED

NOV 4 2008

DISTRICT COURT %%

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, SASE NQ. C212667/ C241394

EPT. XXi
VS.

LUIS ALONSO HIDALGO Il and LUIS

HIDALGO, JR.,

Defendants.

et St St et st “gt? "t gt g’ “amat” gt g’

BEFORE THE HONORABLE VALERIE ADAIR, DISTRICT COURT JUDGE
WEDNESDAY, FEBRUARY 11, 2009
RECORDER'S TRANSCRIPT OF HEARING RE:

JURY TRIAL
APPEARANCES:
FOR THE STATE: MARC P. DIGIACOMO, ESQ.
GIANCARLO PESCI, ESQ.
Deputy District Attorneys
FOR LUIS HIDALGO {it: JOHN L. ARRASCADA, ESQ.

CHRISTOPHER W. ADAMS, ESQ.

FOR LUIS HIDALGO, JR: DOMINIC P. GENTILE, ESQ.
PAOLA M. ARMENI, ESQ.

RECORDED BY: JANIE L. OLSEN, COURT RECORDER

JRP TRANSCRIBING
702.635.0301
-1-

PA3471
HID PA03291
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

INDEX
OF
WITNESSES

DEFENSE WITNESS:
PEE-LAR HANDLEY:

Direct Examination by Mr. Gentile:
Cross-Examination by Mr. Adams:
Cross-Examination by Mr. DiGiacomo:
Redirect Examination by Mr. Gentile:
Recross-Examination by Mr. Adams:
Recross-Examination by Mr. DiGiacomo:

CARLOS D. CORDON:

Direct Examination by Mr. Gentile:
Cross-Examination by Mr. Pesci:
Redirect Examination by Mr. Gentile:
Recross-Examination by Mr. Pesci:

OBl PEREZ:

Direct Examination by Mr. Gentile:
Cross-Examination by Mr. DiGiacomo:
Redirect Examination by Mr. Gentile:
Recross-Examination by Mr. DiGiacomo:

Further Redirect Examination by Mr. Gentile:

LUIS HIDALGO, JR:

Direct Examination by Mr. Gentile:
Cross-Examination by Mr. Pesci:
Redirect Examination by Mr. Gentile:
Recross-Examination by Mr. Adams:
Recross-Examination by Mr. Pesci:

JRP TRANSCRIBING
702.635.0301
2-

PAGE

11
20
26
60
62
66

74
78
80
83

97

108
121
126
127

148
219
247
258
259

PA3472
HID PA03292
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18
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17

18

19

20

21

23

24

25

INDEX
OF
WITNESSES

STATE’S REBUTTAL WITNESS:

CHRISTOPHER ORAM:

Direct Examination by Mr. DiGiacomo:
Cross-Examination by Mr. Gentile:
Cross-Examination by Mr. Adams:
Redirect Examination by Mr. DiGiacomo:
Recross-Examination by Mr. Gentile:

JRP TRANSCRIBING
702.635.0301
-3-

PAGE

284
302
311
315
316

PA3473
HID PA03293
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11
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15
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17

18

- 19

20

21

23

24

25

CHRISTOPHER ORAM

Having been called as a witness and being first duly sworn testified as follows:
THE CLERK: Thank you. And please state and spell your name.
THE WITNESS: My name is Christopher Oram. My last name is
spelled O-R-A-M, M as in Mary.
DIRECT EXAMINATION
BY MR. DIGIACOMO:
Q Sir, how are you employed?
I’'m an attorney.
How long have you been an attorney?
Since 1991, about 17 years.
And what is your main area of practice?
Exclusively criminal law.

Exclusively criminal law?

> 0 > 0 P O >

Yes.
Q Isthere a particular type of criminal law that you have recently
been -- well, not recently, that you specialize in?
A Right. | don’t specialize. | handle a tremendous amount of murder
cases.
Q Okay. You've had a lot of them.
A I've had many, many.
Q Okay. And I'm sorry, how long have you been an attorney? You
said 17 years? Since '91 you said?
A Yes, 1991.
MR. GENTILE: May we approach?
JRP TRANSCRIBING
702.635.0301
.284-

PA3474
HID PA03294
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20
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25

THE COURT: Of course.
(Conference at the bench)
BY MR. DIGIACOMO:
'Q Did there come a point in time when you represented, or | guess still
do, an individual by the name of Anabel Espindola?

A Yes. Shortly after her arrest | was retained on this case, and | have
represented her until today.

Q And how is it that you came to know Anabel Espindola? How did
that work?

A | was contacted by Dominic Gentile who asked me if | would be
willing to take the case. | had --

MR. ADAMS: Objection. Relevance, Your Honor.
THE COURT: That's sustained.
BY MR. DIGIACOMO:

Q Well, after whatever conversation you had, did you eventually meet
Ms. Espindola?

A |did.

Q And where did you meet her at?

A  The Clark County Detention Center.

Q And do you recall of the top of your head the day you met her?

A No, | --tdon't. I've had a chance to review my visitation records,
and | believe somewhere approximately May 24™, | believe.

Q Okay. And how many times do you - did you count off how many
times you visited her between then and the end of the records that were provided
o you?

JRP TRANSCRIBING
702.635.0301
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A ldid. I don’t know if | did it accurately. | would say -- | counted
approximately 85. It could be between 80 and 90 times | saw her.

Q Specifically did you go back and look to see how many times you
met her in the first couple of days she was in the Clark County Detention Center?

A | believe | meet her the 24™, 25™, 26™, 27", 28", | believe.

Q And during that time period do you have any conversations with Ms.
Espindoia?

A Yes, and the conversations are lengthy.

Q And do those conversations ever entail her describing to you the
circumstances of why she wound up in jail?

A Yes, of course. | mean, that's going to be the first thing | do, pretty
close to the first thing | do when 1 go in and | speak to somebody.

Q Okay. Soyou want to know what it is that’s going on: correct?

A Yes, and we talk about the case, you know, different techniques on
talking about a case, but, yes, you address the case pretty much right away.

Q And during this initial time period did you get a story as to -- or her
version of events as to what happened to cause her to wind up in jail?

A Yes.

Q And | don't want to go too specific in this, but you're her lawyer. You
were here in court when she testified; correct?

A Yes, | was.

Q Okay. And let me ask the question this way. Was the story she told
in court on direct examination consistent with the story she told you in the first
couple days you met with her?

MR. ADAMS: Objection, Your Honor. May we approach?
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THE COURT: Okay.
(Conference at the bench)
BY MR. DIGIACOMO:
Q During the course of your early representation of Ms. Espindola, did
she describe for you a phone call between Mr. Carroll and herself?
A Yes.
Q On May 19"?
A | --1don't recall the date of the phone call right off -- right off hand,
but | remember. Is this the one where -- plan B?
Q No, | want to talk about Deahgelo Carroll’'s phone call.
A Okay.
Q Allright? Do you remember Ms. Espindola testifying to Deangelo
Carroll calling her while she's at Simone’s Auto Piaza --
A Correct.
Q - early in the day that TJ's is --
A Correct.
MR. GENTILE: | object.
MR. ADAMS: Your Honor, | object.
MR. GENTILE: This is not rebuttal. We're -- we're saying that that
call did happen.
THE COURT: Right. That's sustained.
MR. DIGIACOMO: Well, I'm - | got to -- that's my foundational

li

question for the next question.
THE COURT: Well, just ask the next question. | mean --
MR. DIGIACOMO: Okay. Well, I'll ask the next question.
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BY MR. DIGIACOMO:

Q Did she tell you during the course of this that she relayed the

information she got from Deangelo Carroll to Mr. H and Little Lou at Simone’s?
A Yes.

Q Okay. During the course of your representation of her early on, did
she tell you that her relaying that information to Mr. H and Little Lou caused an
argument between the two of them?

A She said that there was an argument, sort of what she described
here where they're talking about Rick Rizzolo. Is that the one you're talking
about? Yes, that -- that occurred.

Q Okay. Did she -- and | don’t want to go through every single thing
that she testified to, so I'm going to cut to some of the, kind of the points. Laterin
the evening on the 19™, did she describe for you a conversation with Mr. H
involving plan B?

MR. GENTILE: Your Honor, | have to have an objection with respect
to time predicate. | mean, this whole thing is about a time predicate. [f he has
notes that he's reflected on from a specific day, we're entitled to those notes. But
he has to establish a time predicate.

THE COURT: Meaning when the conversation between Ms.
Espindola and Mr. Oram occurred?

MR. GENTILE: That's correct.

THE COURT: All right.

MR. GENTILE: I[f it's un-refreshed recollection, then, you know, it’s
almost four years old. So if there’s -- if there's notes, we should have them.

THE COURT: Al right.
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BY MR. DIGIACOMO:

Q Let me back you up. Prior to -- well, let me ask you this first of all.
Are there notes to this?

A The notes that | was — that | had in this case from any discussion |
had with Ms. Espindola | have provided to the Court and to the defense.

Q Okay. So they have everything, all the notes that you took in this
case?

A Yes.

THE COURT: And -- and those don't reflect the early meetings that

you're testifying about now?

THE WITNESS: There -- there would be no notes from any single

meetings.
THE COURT: Okay.
MR. DIGIACOMO:
Q Why not?

THE COURT: Now, let me ask you this. Mr. DiGiacomo referenced
a time period of early May when you first met with Ms. Espindola —

THE WITNESS: Yes.

THE COURT: -- at the jail.

THE WITNESS: Yes.

MR. DIGIACOMO: Late May.

THE COURT: I'm sorry, late May of 2005. | want you at this point in
time, if he asks you about a statement, to reference just that timeframe of late
May 2005. Any conversations that may have occurred later than that, if she
didn’t tell you in early May, then just indicate that wasn’t something in early May.
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THE WITNESS: Or late May?
THE COURT: Or, sormry, late May.
THE WITNESS: Okay.
THE COURT: It's been a long day.
THE WITNESS: No, | understand.
THE COURT: It's been a long three weeks, frankly.
THE WITNESS: | can see that.
BY MR. DIGIACOMO:
Q And | think | was at the -- plan B conversation. You know what
conversation I'm talking about?
A ldo.
Q Okay. And does Ms. Espindola describe for you in late May of 2005
a conversation between herself and Mr. H where the subject of plan B came up?
A Yes.
Q And did she tell you what it is that Mr. H told her to do related to plan
B?
A To go and make a phone call and say to go to plan B, and then to
return to where he was.
THE COURT: When did she tell you this?
MR. ORAM: She told me that in the very first meetings.
THE COURT: The late May meetings?
MR. ORAM: Yes, the late May meetings --
THE COURT: Qkay.
MR. ORAM: -- and she would have told me numerous times after

that point.
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THE COURT: Okay.
BY MR. DIGIACOMO:

Q And | was going to get to that. Right now I’'m going to focus on you
she tells you a story, basically, or she gives you a version of events in late May
and we’ll talk about the progression thereafter. Does she describe for you a |
situation where Deangelo Carroll comes back to the office with Mr. H present
saying it's done. Did she describe that for you?

A Yes.

Q And did she describe for you the discussion that she just testified to
related to the money that was paid?

A Putting $5,000 down?

Q Yes.

A Yes.

Q Did she at any point during this five day or the late May period ever
tell you that Mr. H paid the money because he was scared of Deangelo or any
other person?

A No.

Q Okay. Did she thereafter describe for you kind of the events of
Friday, Saturday, Sunday, leading into the Monday wire?

A Yes, she described that in detail.

Q Okay. Specifically in this first five day period, did you learn that she
wound up at Jerome DePalma’s law office?

A 1 leamned that she had been at Dominic Gentile's office on two
occasions.

Q Okay.
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A Okay.

Q So you knew that she had been to Dominic’s office on two
occasions. Did you know that she had met with Jerome DePalma on one of
those occasion?

A | knew that she had met just briefly and there was no discussion, but
that there had been something that had occurred with Dominic which had -- there
was quite a bit of discussion aboui.

Q Okay.

A But almost nothing with Mr. DePalma.

Q Soin her discussions with you, this is in late May, she’s telling you
she didn’t talk substantively to Jerome DePalma?

A  She doesn't say it that way. She talks about how she met with an
attomey, and that she went into the attorney’s office and she talked all about this
statute, this funny statute. Well, | knew what she was taiking about because |
had seen this statute. Okay? And she said that there was the discussion, which
she has described, with Mr. Gentile where she plays wifh the TV or breaks the
TV, and I'd heard that story numerous times.

Q Okay. What about the day before? Had you ever heard the story
about Jerome DePalma’s office?

A Yes, | had heard what she had said. But when | sat in the back of
the courtroom and heard was there a lengthy discussion with Jerry DePaima, |
had never heard such a thi'ng.

Q You never had heard any of that?

A Never,

Q At some point ~ I’'m showing you, and this is a copy.
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MR. DIGIACOMO: If | can have State’s proposed exhibit -- or

State’s Exhibit 241.

Q Did you receive a copy of that, | guess it was today?
A Yes.
Q Had you ever seen that before?
A No.
Q Okay. Have you had a chance to read through it?
A | have.

Q Have you ever -- well, | guess we can go by line by line, but is that
information consistent whatsoever with the information that Anabel Espindola
provided you in the first couple -- the first -- the last days of May?

A Thisis ~

Q Oris that too broad of a question?

A  Yeah, | couldn't - | looked over the six pages. There were certain
things | was looking for, but there was some stuff that | saw in there that -- in
other words vghere she counted out money. There’'s something in there about
how she counted out money. And | had never heard that that she counted out
money, just simply got it. And she was always very accurate, | placed it on the
table.

Q F'm going to show you a couple of things, Counsel. It appears to be
a — see the star there in front of you? It says Luis said to Deangelo Carroli to tell
TJ to stop spreading shit. |

A  Okay.

Q Did Ms. Espindola ever explain that to you?

~MR. GENTILE: Your Honor —
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MR. ARRASCADA: We object.

MR. ADAMS: Objection.

MR. GENTILE: How is this rebuttal?

THE COURT: Yeah, that's sustained.

MR. DIGIACOMO: Well, what do you mean how is it not rebuttal?
This is their witness, Jerome DePalma. | am entitled to ask --

THE COURT: Well, and Mr. Oram was not Jerome DePalma’s
attorney, nor did he have any conversations with Jerome DePalma, nor --

MR. GENTILE: This happened five days before he got involved in
the case. This was the first statement she ever made.

MR. DIGIACOMO: My question is what she never told her lawyer.

THE COURT: Well, how does he know?

MR. ARRASCADA: Well, how --

MR. ADAMS: That should be -~

MR. ARRASCADA: - would he know?

MR. ADAMS: That’s a question for her, Your Honor.

THE COURT: | mean, he can’t speculate as to why she didn't tell
him unless she said I'm not telling you what | toid Jerome DePalma, but
according to him, she didn't tell Jerome DePalma anything. So --

MR. GENTILE: No.

MR. DIGIACOMO: That's --

MR. GENTILE: No, no, no. He didn’t say that.

THE COURT: Oh, okay, you're right.
MR. GENTILE: He said that she didn't tell him that she told Jerome

DePalma. She said she didn’t tell Jerome DePalima anything.
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time.

THE COURT: Thank you, Mr. Gentile. You're correct.

MR. GENTILE: Thank you. I just want the record to be clear.
THE COURT: You're correct. | misspoke.

MR. GENTILE: Thank you.

THE COURT: The Court misspoke. Not the first time, not the last

BY MR. DIGIACOMO:

Q

I'm going to ask it a different way. Would having this information

have been helpful to you in your defense early on in this case?

A

confused.

| did a bail hearing in Boulder City where | had to argue --
THE COURT: | think that was just a -

MR. ARRASCADA: Obijection.

MR. ADAMS: Objection to -

THE COURT: -- yes or a no question.

MR. ADAMS: — improper.

THE WITNESS: Yes.

MR. GENTILE: Yeah, | mean --

THE WITNESS: Yes, it would haye been helpful.

MR. ADAMS: What is it rebutting, Your Honor? | don't--I'm

THE COURT: That's sustained.

MR. DIGIACOMO: So | can't rebut —-
THE COURT: Well, | mean, what --
MR. DIGIACOMO: The fact that --
THE COURT: -- would've been help -
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MR. DIGIACOMO: --they'’re claiming she -

THE COURT: No, no, no. What would've been helpful to Mr. Oram
and what he could've utilized in Boulder City or in this Court or in Judge Mosley’s
department or anywhere else isn’t really relevant to what Ms. Espindola told him
or didn't tell him. The only thing you're allowed to rebut is what Ms. Espindola
told him. What he would’ve liked to know, what he would’ve done with it, how
could it could’ve benefited his case, you know, that's — if we were -- Mr. Oram,
you Know --

MR. DIGIACOMOQ: Let me rephrase the question.

THE COURT: Okay.

BY MR. DIGIACOMO:

Q During the time period that you were representing Ms. Espindola,
this is before the preliminary hearing or leading up to the preliminary hearing, you
had discussions with her; correct?

A Yes.

Q And some of those discussions -- well, do ény of those discussions
relate to give me evidence that helpful to you?

A Do | ask her that?

Q Yes.

A Yes, if there's helpful evidence, obviously that the most important
thing that, as a defense attorney, we need.

MR. ADAMS: And objection --

MR. ARRASCADA: And, again -

MR. ADAMS: -- as to relevance, Your Honor.

MR. ARRASCADA: Judge, again, this is improper rebuttal.
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MR. DIGIACOMO: This is not improper rebuttal.

THE COURT: Well, okay, Mr. DiGiacomo, once again, you know, if
she made statements to him prior to the preliminary hearing that have been
called into question by the defense, you may ask Mr. Oram about those
statements.

MR. DIGIACOMO: Well, how about the lack of her making those
statements when she has a really good motive to?

MR. ARRASCADA: Judge, he’s not —

THE COURT: That's not what | was allowing, so that is sustained as
to that.

MR. DIGIACOMO: May we approach?

THE COURT: You may, but —

(Conference at the bench)

THE COURT: Mr. Oram, | have a couple of juror questions here.
You testified that up until today you were Anabel Espindola’s attorney.

We're -- we're in session guys. Oh, I'm sorry. My fauit. My
bad. Mr. DiGiacomo --
(Conference at the bench)

THE COURT: Allright. Mr. Oram, a juror wants to know when
you — initially when Mr. DiGiacomo was questioning you stated that you are
Anabel’s attorney up until today. Do you anticipate being Ms. Espindola’s
attorney through her sentencing?

THE WITNESS: Oh, yes. And I'm sorry, when | said that | meant
that | have represented her continuously from late May when this occurred until

this very day, and | will continue on representing her until the case is finished.
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THE COURT: All right. Thank you. That was it.
Go ahead.
MR. DIGIACOMO: Now, am | allowed to continue?
THE COURT: Subject to what | already ~- what | already told you.
MR. DIGIACOMO: Thank you.
BY MR. DIGIACOMO:
Q Would exculpatory information be helpful to you in preparation to
that bail hearing?
MR. GENTILE: | have the same objection.
THE COURT: All right. I'll let him just answer that one question and
then that's it. |
MR. ADAMS: For the record, Judge, joined --
THE COURT: All right.
MR. ADAMS: -- objection joined by the Third.
BY MR. DIGIACOMO:
A Could you repeat it?
Q Would exculpatory information be helpful to you for the bail hearing
in Boulder City?
A Yes.
Q And did Ms. Espindola provide you any of the exculpatory
information that is contained in State’s proposed Exhibit —
MR. GENTILE: Objection.
MR. ADAMS: Objection.
THE COURT: Sustained.
MR. DIGIACOMO: [inaudible].
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THE COURT: Mr. DiGiacomo, move on.

MR. DIGIACOMO: Okay.
BY MR. DIGIACOMOQO:

Q Did she provide you - all right. Without referencing 241, did she -- |

guess - | guess --

MR. GENTILE: I fail to see the humor here. This is supposed to be
rebuttal.

MR. DIGIACOMO: And I'm -- we're rebutting Jerome DePaima.

THE COURT: Right. But Mr. Oram was permitted to be called to
rebut —

MR. GENTILE: How could he rebut Jerome DePalma --

THE COURT: -- Anabel —~

MR. GENTILE: -- when he wasn't there?

THE COURT: -- Anabel Espindola’s -- the charge by the defense of

Anabel Espindoia’s recent fabrications. And so as to those statements, he

certainly can -~ can testify.

And we have more juror questions, Jeff.
MR. GENTILE: And, Your Honor, for the reéord, he’s rebutting Mr.
DePalma and Mr. Dibble who corroborated Mr. DePalma at this trial.
MR. DIGIACOMO: And he - he can give that closing argument
later, but | appreciate that.
THE COURT: Aliright. A juror wants to know what is it — well, you
know what, I'll - we'll explain that later.
Go on, Mr. DiGiacomo.
11111
JRP TRANSCRIBING
702.835.0301

-299- -
PA3489

HID PA03309




10

11

12

13

14

15

16

17

18

19

20

21

23

24

25

BY MR. DIGIACOMO:

Q Why would exculpatory information be helpful to you?

A  Because exculpatory information is something | could try to present
to a judge to say, listen, this is the bail that you've got it set at, please lower the
bail, we have this information, in the end we’ll prevail on this case, and judge’s
will listen to something like that.

Q And during the time of your representation of Ms. Espindola, did you
ever receive a copy of 241, other than what | gave you?

A No.

Q Let's talk about a few other things that Ms. Espindola told you in that
early May period -- 'm sorry, late May period. During the course of her
conversations with you did she describe for you what Mr. H said to her to that
caused her to go into the room on -- on -- or caused her to call Deangelo Carrofl
to Simone’s Auto Plaza on -- on May 23", that Monday?

A | —1--yes, she did. She described - she described what she
testified in here over and over again.

Q Early on in the case?

A Earlyon.

Q Now, the jury has heard some testimony that sometime in July the
State of Nevada filed what's known as a notice of intent to seek the death
penalty.

A Okay.

Q Correct?

A ldon't know if it was July, but I'll take your word for it.

MR. GENTILE: Can we have a year?
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MR. DIGIACOMO: 20086.
MR. GENTILE: 2005 maybe?
BY MR. DIGIACOMO: |
Q July of 2005; correct?
A 1 know that you filed your notice of intent to seek the death penalty. |
do not know what month.
Q And that's -- that notice cannot be filed prior to the preliminary
hearing; correct?
A Right.
Q Okay. And --
MR. GENTILE: How is this rebuttal?
THE COURT: Sustained.
MR. ADAMS: How is it --
THE COURT: Sustained.
MR. ADAMS: - rebuttal?
THE COURT: Sustained. Thank you.
MR. DIGIACOMO: Well, isn't that the basis of the fabrication? Don'’t
| have to establish the timing?
THE COURT: Well, please approach.
(Conference at the bench)
MR. DIGIACOMO: Judge, | pass the witness.
THE COURT: Cross.
MR. GENTILE: Can | have this marked please.
THE CLERK: It's J.
MR. GENTILE: Thank you.
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CROSS-EXAMINATION
BY MR. GENTILE:
Q Mr. Oram, you have been given a copy of - is that 281 that you have
there? [s that the number of Mr. DePalma’s notes? |
A No.
Q Okay.
A ldon't have that.
Q Letme give you 281.
MS. ARMENI: 241.
Q 241.
THE COURT: Is that 241? You don't have —
THE WITNESS: No, | don't.
THE COURT: -- a copy of Mr. DePalma’s --
THE WITNESS: No.
THE COURT: -- notes all?
THE WITNESS: Oh. You know what, I'm sorry. [ do. It's a copy. |
have that. |
BY MR. GENTILE:
Q Allright. Well, 'm going to put it up here anyway.
A Okay. Do you want me to look at the -
Q Okay. Can you see up at the top here where he has the date,
5/231/057
A Yes.
Q Okay. His testimony in this case was that this being -
MR. DIGIACOMO: Well, objection as to what his testimony was and
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telling --
MR. GENTILE: Okay.
MR. DIGIACOMO: -- the witness it.
MR. GENTILE: That's okay.
THE COURT: Okay.
BY MR. GENTILE:
Q However long this meeting took, Mr. DePalma made one, two, three,
four, five, six pages of notes. Do you see that?
A Yes.
Q Okay. And you've been given a copy of this?
A | have,
Q Okay. Now, if | understand you correctly, and I'm just looking at the
jail records here, you — you've seen a copy of the jail records.
A | have. Today, Mr. Gentile.
Just today only?
Today. | may have seen them a long time ago, but in terms of --
All right.
-- a total one today.

I'm going to —- I'm going to see if you recall these visits. Okay?

> 0 »» O P O

Sure.

Q According to these records you met with Anabel on the 25" of May
at 6:18 - of 2005, at 6:18 p.m. Now, that's pretty close to 45 months ago by the
way I'm counting.

A It'salong time. it's a long time ago.

Q And then you met the next day at 8:37 a.m. That would be the 26
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Q

Okay.

And then the 27" at 1:09 p.m.
Yes.

And then the 28™ --

Isn't that in the late evening?
Wait a minute, wait a minute.
It's in the evening. 6:577
6:57 p.m. on the 28".

Right.

And then on the 31% at 6:22.
Okay.

All right. And you're saying that those were lengthy meetings?
They were. Most of --

Most of them. Okay.

Yes, | can -

That’s just May. We just finished May. Okay? Now, do you have

notes from those meetings?

A
Center.
Q

| ~ | never take notes from a meeting at the Clark County Detention

Okay. Well, now, let me ask you something. In the year 2005, May,

was this the only the case that you had?

A

Q
A
Q

No, no, no. | have many, many, many cases, many murders.
Many, many?
Many murder cases.

Tell me. Just in the year 2005 how many?
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A
Q

Closed, convictions, appeals, everything?

Weli, no, | don’t even want to go there. Okay. How many clients did

you have between -- in the last 45 months?

A

Q
A

Q

Mr. Gentile, if | -- if | estimate, | just know it's not -
Hundreds?
In the last 45 months, | would think so.

You probably couldn’t make a living if you didn’t have at least a

couple hundred clients; right?

A Yes, but | couldn’t tell you with any degree --

Q Right.

A -- of certainty.

Q No, [understand. [ understand. And | don’t want you to -- I'm not
looking for one.

A  Okay.

Q Okay?

A  This was one of the big ones, though.. One of the --

Q lunderstand. And because it was a big one it was important to you;
right?

A Very.

Q Right. And you certainly didn’t want to get one case mixed up with
another —

A ldont.

Q --am/right?

A | don't let that happen.

Q Right?
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A
Q

Not murder cases.

And if | understand you correctly then, you're giving us testimony

that you don’t make notes whenever you're interviewing any client at any time?

A
Q
A
Q
A
Q

on?

0 > O P O P O P> O P

No, that’s not true.
That's not true?
That's inaccurate.
All right.

Okay.

Then thank you. Is it just this case that you did not make any notes

No. No, that's an -- that’s an inéccurate statement. | take notes --
| didn’t ask you anything else.

Okay.

Okay? But on these dates --

Yes, sir.

- you didn't take any notes?

No.

All right. I'm correct?

You're correct.

Okay. Now, let’s talk about June. You saw her —

MR. GENTILE: And will the Court take judicial notice that the notice

of death in this case was filed on July 6, 2005.

THE COURT: As against Anabel Espindola?
MR. GENTILE: As against Anabel Espindola.
MR. DIGIACOMO: | haven't checked, but it's probably close.
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BY MR. GENTILE:

THE COURT: Okay. You know, | don’t have it in front of me in my
file, but the Court certainly can take judicial notice of the date in which the notice

of death was filed.

Q Okay. Then July -- June 10, 2005, you met with Anabel at 8:32 in

the morning. June 15" -- am | correct?

A If it says that, | would presume so.

Q Okay. June the 15" you met with her at 1:48 in the afternoon.

A If that’s what the records reflect.

Q On June the 18" you and I both met with her at 2:28 in the
afternoon.

A  Very possible.

Q Youknow, | - never mind. On June the 22" you met with her at
2:00 in the afternoon.

A Yes.

Q On June the 24™ you met with her at 8:30 in the morning.

A Mr. Gentile, | presume the times and stuff. I'm saying that because
that's what it says. | know | saw her many times, so I'm -- I'm saying that's
accurate because that's what the record says.

Q Youdon't--

THE COURT: But you don't independently -
THE WITNESS: No.

THE COURT: --remember --

THE WITNESS: When he’s --

THE COURT: --these dates?
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THE WITNESS: - saying these things, | couldn’t tell you, Mr.
Gentile.
BY MR. GENTILE:

Q No, | understand that.

A  Okay.

Q But you don't have any particular reason to doubt that these were
logged in. Now, when it says you — you met with her at 8:30 in the morning,
clearly it took you some time to get processed at the jail, to go over to where her
unit was, go upstairs, wait for her, then bring her -- then bring her to you?
| A Right.

Q So, | mean, you might not have actually seen her until maybe as iate
as 9:007
And -- and visiting ends at 10:00.

Correct.

Right.

All right. But the point is that that's when you go to the jail.
Correct, sir.

And that's when you logged in.

> 0 P O >» O >

Yeah, when they — when they do the sign in and stuff.

Q Right. And then that's the only times you saw her in jail. So you
only saw her one, two, three, four -- four times in jai; right?

A Yes.

Q Okay. And so you don't have any notes of those either?

A I don't have any notes of any.

Q Allright. And now July. Actually, you didn't see her in July until after
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the notice of death. So you saw her one, two, three, four, five, six, seven, eight,

nine, ten, eleven times prior to the notice of intention to seek death.

A Ifthat’'s when it was filed, yes.

Q Well - yeah, well -

A | have no dispute that that -- that's when it was filed.

Q Now -- and you said, | think, that you saw her mayhe 85 or 90 times
overali.

A Between 80 and 90. | think | counted 85.

Q Okay. Between 80 and 90. Let's say it's 80. Let's say it’s just 80.

A Sure.

Q And in all of those 80 times that you saw her --

A Yes, sir.

Q - you only have two pages of notes?

A 1don’t even have two pages of notes. They're notes she took and |
circled them.

Q Isee. And this has been marked proposed Exhibit J.

A Yes, sir.

Q Isthat-- do you recognize that document?

A Yes.

Q Okay. And what is that document?

A It appears that it's Anabel Espindola’s writing about in preparation

for trial, perhaps character witnesses or mitigation witnesses. And it appears that
she’s written names and addresses, phone numbers. And then what | have done
in several areas is | have circled the name and said known 15 years, four or five

years.
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Q Allright. So essentially those markings on those -- on those two
pages are the only markings that you have made on paper of your
communications with Anabel Espindola?

A  Correct.

In @ minimum of 80 visits?
Correct.

Q
A
Q In preparation for a case, a murder case -
A Yes, sir.
Q - that once carried the death penalty for her?
A Yes, sir.

MR. GENTILE: | move these into evidence at this time.

MR. DIGIACOMO: No objection.

THE COURT: All right.

(Defense Exhibit J is admitted)

BY MR. GENTILE:

Q Now, you've had hundreds of cases in that period?

A Yes, sir.

Q And are you telling us that you have independent recollection of
everything that was said to you by your hundreds of clients in the last 45 months
so that you don't need to refresh your recoilection?

A No, | don’t have independent recollection of everything my clients
have said to me. My - no, not a chance.

MR. GENTILE: Nothing further.
THE COURT: Anything, Mr. Adams?

11111
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CROSS-EXAMINATION

BY MR. ADAMS:

Q Let me show you what's been marked as Defendant’s J for
identification purposes. |

A Yes, sir.

Q Jerry DePalma's name is not on there anywhere; is it?

A You know, ! didn’t - | didn't look at it.

Q Sure. Look away.

A There’s so many names. {'ll take your word for it. Have you looked
at it?

Q 1--well, | did very briefly because we just got it. But they're your full

notes in the case, so don’t let me put words in your mouth.

A No, they're not my full notes from the case.
Well, they're your full notes related to anything from the client.
Yes, that’s correct.

Ail right. Because you have all these other notes.

> 0 > 0O

And | have a lot back in my office too.

Q Allright. But related to anything she said to you, and you wrote
down contemporaneously or at the same time, that's it.

A Yes, with the exception of — the -- there was some other little
witness that was written that | talked about previously.

Q Right. So, onthere is Jerry DePalma’s name mentioned? And Ill
tell you if you find it, I'll be surprised.

A  Okay, then, no.

Q Take your time.
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Q

No, no, no. I'll take your word for it.
How about Don Dibble?
No. Don Dibble was the investigator for the two gentiemen.

Right. And just so we're clear, because apparently you're here

testifying about Anabel Espindola, on May the 19" you weren’t at the -- 2005,

were you at the Palomino Club?

A No, sir.
Q Were you back in the office?
A No, and if | was, | wouldn’t admit it.
Q Allright. You might've been downstairs where the nice people have
pole; is that what you're saying?
A No.
Q Allright. Well, on the 21% -
THE COURT: Are you taking the Fifth on that?
THE WITNESS: I'm taking the Fifth on that. Can | leave?
BY MR. ADAMS:
Q Onthe 21* of May, 2005, you weren't at Mr. DePaima'’s office: were
you?
A Was | at Mr. DePalma’s office? No, sir.
Q And do you know Don Dibble?
A ldo. | know Don Dibble.
Q Have you worked with him? |
A |-yes,
Q Do you know him to be an honest person or do you have an opinion
on him?
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A You know what, with regard to -- do you want to know my history
with him?

Q Iwantto know if you --

A |haven't- | haven't --

Q -- know him well enough to know if the man is honest.

A | have not really had -- he did the Sapphires case with me a couple
of years ago with Mr. Gentile and Ms. Armeni, but | have not had many dealings

with Mr. Dibble over the last ten years.

Q Is Mr. Dibble dishonest?
A | --sir, | just haven't had enough dealings to make --

THE COURT: So you don't have an opinion --

THE WITNESS: Yes, | don't -

THE COURT: -- one way or the other?

THE WITNESS: -- have an opinion is what I'm saying.

THE COURT: Aliright. Thank you.

Move on.
BY MR. ADAMS:
Q Were you at Mr. Gentile’s office on the 227
A No.
Q Were you at Simone's on the 23™ when | a body wire was done that
| suspect you've listened to on more than one occasion. ‘
A Ad nauseam, yes, and | was not there.
Q You were not there.
A No.
Q  Your first meeting was several days after this meeting at Jerry
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DePalma’s office?
A Yes, sir.
Q Now, you said you have had 80 meetings with Anabel Espindola and

you have these notes?

A Correct. And I'm relying upon the printout from the jail for the --

Q Butyou said you do write down notes in other people’s cases, other
client’s cases.

A And in this one.

Q Well, notes from the client.

A Just -

Q Do you have clients that you take notes when you meet with them?

A Yes, butit's very, very brief. Name, addrelss, social security number,
prior record.

Q You wouldn't have something as comprehensive and thorough as

six pages of notes from a single meeting?

A [ think it would be absolutely foolish to do that.

Q Allright. And that’s -- that’s -- but when you're taking down notes,
do you intentionally put the wrong information in the notes?

A Do | put misinformation in the notes?

Q Yeah. Do you write in some sort of code that no one else would
understand if they say your notes?

A | —-Isuppose if | was trying to hide something.

Q Right. But you don't try to hide something when the notes are made
for yourself; right?

A  Yeah, | don't try to hide things.
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Q Right. And if you were meeting with a client and writing down notes,
you would want them to be accurate notes; right?

A Yes, sir.

Q So if you picked up a file 18 months later the notes would help you

remember the case and the person and the circumstance; right?

A You would want notes to be accurate yes.

Q Right. So you could provide the best representation for the client.

A Not on notes with-dis - you mean notes with discussions with the
client?

Q Yeah.

A No. No, you wouldn’t do that.

Q So you wouldn’t put down accurate information?

A | just wouldn't put it down ever.

Q Allright.

A Ever.

Q Aliright. You don't know 00 you have no firsthand knowledge what
was said in Mr. DePalma’s office on May the 2152

A |wasn't there.
Q Allright. Thank you.
THE COURT: Redirect.
MR. DIGIACOMO: Just very, very briefly.
REDIRECT EXAMINATION
BY MR. DIGIACOMO:
Q You -- there was a bunch of questions about Don Dibble; correct?

A Yes, sir.
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Q Okay. You said you worked with him on a Sapphires case; correct?
A Yes.
Q Okay.

A | didn't really work with him. He had had the co-defendant. | — |
didn’t -- he was there like he is here today, but he was not my client’s
investigator. He did some work.

Q Okay. During the 33 months that you represented Anabel Espindola

prior to the entry of her plea, did you have contact with Don Dibble that related to

this case?
A Yes.
Q You didn't know anything about the DePalma meeting?
A No.
MR. DIGIACOMO: Nothing further.
THE COURT: Mr. Gentile, anything else?
RECROSS-EXAMINATION
BY MR. GENTILE:

Q Did you ever ask?
A Yes, as a matter of fact, | asked all the meetings and attorneys that
she had met with in --

Q No, no, no. | didn't mean did you ask your client.

A  Oh, I'm sorry.
Q | didn't mean that.
A I'msorry.
Q Did you ever ask Mr. Dibble?
A |- 1talked to Mr. Dibble about -
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Q No, did you ever ask Mr. Dibble if he had had any meetings with
Anabel Espindola prior to your getting into the case?

A Yes, sir.

Q And he toid you, no, he did not?

A No, he didn't say it that way. He just told me that there had been
brief - there had been brief things, but that he didn’t have -- he didn’t tell me
anything substantive whatsoever.

Q Sohe-

A  Nothing.

Q -- didn't discuss what was revealed at those things, at those
meetings?

A No, Mr. Gentile, that's not accurate. | was given briefings of what my
client had said, what my client had told people, including you, and | was never
told of this.

Q You were given briefings by Mr. Dibbie?

A | was told by Mr. Dibble, Ms. Armeni, you. What had happened
when | came into the case, | had to know something about the case and | was
sort of briefed on what had happened, and | remember specifically some things
that Mr. Dibble told me.

Q Okay. But he did not tell you about the meeting at DePalma’s
office?

A No, sir.

Q  Now, you're not -- you're not saying that that meeting did not
happen?

A | wasn't —- | wasn't there. | couldn't --
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Q You wouldn't call Mr. Dibble a liar in this courtroom; would you, sir?

A Sir, | wasn't there. And unless | could have proof of what happened,
| couldn’t say whether anybody was a liar.

Q  You know Mr. Dibble's reputation in this community. That you do

know. You may not have worked with him, but you do know his reputation.

A Well, | -- | don’t mean to -- | worked with Don a lot when | was a
baby lawyer.
Q Right.
A For afew years, yeah.
Q For afew years.
A Yes.
Q  You formed an opinion at that point in time as to his truthfulness: did

you not? As a matter of fact, Mr. Oram -

MR. DIGIACOMO: Hold on, Judge. I'd ask — | — let him answer the
question.

THE COURT: Are you talking about when Don Dibble was a
homicide detective and you were a new -

THE WITNESS: No.

THE COURT: -- criminal defense attorney?

THE WITNESS: No. That -

THE COURT: Okay. That was just a yes or a no question.

Mr. Gentile or — | don’t know if there is a question.

MR. DIGIACOMO: Can he answer the question as to whether or not
he has an opinion?
[l
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BY MR. GENTILE:
Q Do you have an opinion as to Don Dibble’s character for
truthfulness?
A No.
MR. GENTILE: Nothing further.
THE COURT: Mr. Adams, anything else?
MR. ADAMS: We request a limiting instruction as to Luis Hidalgo lll.
THE COURT: Aliright. That's overruled.
Mr. DiGiacomo, anything else?
MR. DIGIACOMO: No, Judge.
THE COURT: Any juror questions?
All right. Mr. Oram, thank you for your testimony.
THE WITNESS: Thank you very much.
THE COURT: Please don’t discuss your testimony with anyone eise
who may be a witness in this case. You are excused at this time.

Ladies and gentlemen, we are going to go ahead and take our
evening recess. But before | tell you what time to come back | need to see
counsel at the bench.

(Conference at the bench)
THE COURT: State?
MR. DIGIACOMO: The State rests, Judge.
THE COURT: Any surrebuttal?
MS. ARMENI: No, Your Honor.
MR. ADAMS: We just have an issue —
MR. GENTILE: There was no rebuttal.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

LLUIS HIDALGO, JR. A/K/A LUIS A, No. 54209

HIDALGO,

Appellant, ! L L
VS.

THE STATE OF NEVADA, JUN 2 1 202

Respondent. AGIE K. LINDEMAN

CLE
A

ORDER OF AFFIRMANCE

This 1s an appeal from a judgment of conviction, pursuant to a
jury verdict, of conspiracy to commit battery with a deadly weapon and
second-degree murder with the use of a deadly weapon. Eighth Judicial
District Court, Clark Courity; Valerie Adair, Judge.

Appellant Luis Hidalgo, Jr., was charged with conspiring to
murder his former employee, T.J. Hadland. In his defense, Hidalgo
contended that any incriminating evidence merely suggested that he
learned of the murder after the fact and attempted to help his alleged
coconspirators cover up the murder.!

Hidalgo’s jury found that although he did not conspire to have
Hadland killed, he did conspire to have Hadland severely beaten.
Concluding that Hadland’'s death was a reasonably foreseeable
consequence of such a beating, the jury convicted Hidalgo of second-degree

murder in addition to conspiracy to commit battery with a deadly weapon.

IThe parties are familiar with the facts, and we do not recount them
further except as necessary to our disposition.
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Hidalgo now appeals, contending that the following alleged
trial errors warrant reversal of his convictions: (1) his Confrontation
Clause rights were violated when statements from a non-testifying
coconspirator were admitted into evidence, (2) testimony from an
accomplice was not sufficiently corroborated by other evidence, (3) a jury
instruction referring to “slight evidence” confused the jury as to the State’s
burden of proof, and (4) the district court committed plain error in
permitting a witness to testify even though the State failed to tape-record
its plea negotiation with the witness.2 We conclude that Hidalgo’s
contentions fail, and we therefore affirm.

Hidalgo’s Confrontation Clause rights were not violated

In the days following Hadland's murder, law enforcement
officers procured the cooperation of one of Hidalgo's coconspirators,
Deangelo Carroll. Namely, Carroll agreed to tape-record his conversations
with other coconspirators in an attempt to obtain incriminating
statements from the coconspirators.
| At trial, the State sought to introduce two tape-recorded
conversations between Carroll, Anabel Espindola, and Luis Hidalgo, III.

Because Carroll was unavailable to testify at trial, Hidalgo objected to

2Hidalgo also contends that the district court committed reversible
error when it gave the jury a verdict form that did not separate battery
with substantial bodily harm from battery with a deadly weapon. Because
Hidalgo repeatedly told the district court that he had no problem with
these two theories being combined on the verdict form, we do not consider
this argument on appeal. Carter v. State, 121 Nev. 759, 769, 121 P.3d
592, 599 (2005) (“A party who participates in an alleged error is estopped
from raising any objection on appeal.”).
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Carroll’s statements being introduced into evidence.? The district court
admitted Carroll’'s statements but instructed the jury that 1t should
consider Carroll's statements for context only. On appeal, Hidalgo
contends that this limiting instruction was insufficient to avoid a violation
of his Confrontation Clause rights.* We disagree.

“[W]hether a defendant’s Confrontation Clause rights were
violated 1s ‘ultimately a question of law that must be reviewed de novo.”
Chavez v. State, 125 Nev. 328, 339, 213 P.3d 476, 484 (2009) (quoting
United States v. Larson, 495 F.3d 1094, 1102 (9th Cir. 2007)).

3Hidalgo’s appellate briefs do not make clear whether he 1s also
challenging the admission of Espindola’s and Hidalgo, IIl's statements. To
the extent that he is, we agree with the district court’s conclusion that
these statements were admissible under NRS 51.035(3)(e), the
coconspirator exception to the hearsay rule.

Hidalgo’'s suggestion that the conspiracy to harm Hadland ended
upon his death is in direct conflict with Nevada law. Crew v. State, 100
Nev. 38, 46, 675 P.2d 986, 991 (1984) (“[T]he duration of a conspiracy 1s
not limited to the commission of the principal crime, but extends to
affirmative acts of concealment.”). Nor does Hidalgo’s reliance on federal
law help his argument. See Dutton v. Evans, 400 U.S. 74, 82-83 (1970)
(concluding that it 1s constitutional for a state to admit statements made
in the concealment phase of a conspiracy even though the Supreme Court
has construed Fed. R. Evid. 801(d)(2)(e), the federal counterpart to NRS
51.035(3)(e), more narrowly).

‘Hidalgo also argues that the district court improperly instructed
the jury that Carroll’'s statements could be considered as “adoptive
admission[s].” A review of the record demonstrates that it was Hidalgo
who first equated “context” with “adopt[ive] admission” and acquiesced
throughout trial in treating these two concepts as synonymous. Thus,
Hidalgo cannot properly raise this argument on appeal. Carter, 121 Nev.
at 769, 121 P.3d at 599 (“A party who participates in an alleged error is
estopped from raising any objection on appeal.”).
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In Crawford v. Washington, 541 U.S. 36 (2004), the Supreme
Court held that the Confrontation Clause prohibits introduction of

testimonial hearsay when the declarant is unavailable to testify. Id. at 51,

59 n.9; see also NRS 51.035(1) (defining “[h]earsay” as an out-of-court

statement that is used “to prove the truth of the matter asserted”). Thus,
if a testimonial statement is introduced for a purpose other than its

substantive truth, no Confrontation Clause violation occurs. Crawford,

541 U.S. at 59 n.9 (“The Clause ... does not bar the use of testimonial

statements for purposes other than establishing the truth of the matter
asserted.”).

In light of Crawford, several federal courts have addressed the

identical i1ssue presented here. These courts have held that no

Confrontation Clause violation occurs if a non-conspirator’s statements

are introduced simply to provide “context” for the coconspirators’

statements. See, e.g., United States v. Hendricks, 395 F.3d 173, 184 (3d

Cir. 2005) (“[I]f a Defendant or his or her coconspirator makes statements
as part of a reciprocal and integrated conversation with a government
informant who later becomes unavailable for trial, the Confrontation
Clause does not bar the introduction of the informant’s portions of the
conversation as are reasonably required to place the defendant or

coconspirator’s nontestimonial statements into context.”); United States v.

Tolliver, 454 F.3d 660, 666 (7th Cir. 2006) (“Statements providing context

for other admissible statements are not hearsay because they are not
offered for their truth.”); United States v. Eppolito, 646 F. Supp. 2d 1239,
1241 (D. Nev. 2009) (“[The informant’s] recorded statements have been

offered [to] give context to Defendants’ statements. Because [the
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informant’s] statements are not hearsay, the Confrontation Clause and

Crawford do not apply.”).

Consequently, Hidalgo’s Confrontation Clause rights were not
violated when the district court instructed the jury to consider Carroll’s
statements for context only.?

Accomplice testimony was sufficiently corroborated

Espindola, who was an accomplice to the Hadland conspiracy,
testified for the State at Hidalgo’s trial. On appeal, Hidalgo argues that
the only evidence of his guilt came from Espindola’s testimony. Because

Nevada statutorily prohibits the conviction of a defendant based solely on

5Nor did the district court abuse its discretion in denying Hidalgo’s
motion for a new trial based on the jurors’ alleged disregard for the
context-only instruction. Meyer v. State, 119 Nev. 554, 561, 80 P.3d 447,
453 (2003) (“A denial of a motion for a new trial based upon juror
misconduct will be upheld absent an abuse of discretion by the district
court.”).

In order to show that juror misconduct warrants a new trial, “[t]he
defendant must, through admissible evidence, demonstrate the nature of
the juror misconduct and that there is a reasonable probability that it
affected the verdict.” Id. at 565, 80 P.3d at 456 (emphases added). Here,
Hidalgo failed to satisfy this standard. His only evidence that the jurors
considered Carroll’'s statements for their truth was an affidavit from his
own attorney stating that a juror had told her as much. This affidavit, as
the district court pointed out, was inadmissible hearsay.

Nor did Hidalgo demonstrate how considering Carroll's statements
for their truth may have affected the verdict. The only onerous statement
that Hidalgo has identified is the following: “[Hidalgo] wanted
[Hadland] . . . taken care of [and] we took care of him.” If the jurors had
considered this statement for its truth and had factored it into their
deliberation, they would have convicted Hidalgo of first-degree murder.
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the testimony of an accomplice, see NRS 175.291(1), Hidalgo concludes

that his convictions must be reversed.® We disagree.

NRS 175.291(1) states that an accomplice’s testimony must be
“corroborated by other evidence which in itself, and without the aid of the
testimony of the accomplice, tends to connect the defendant with the
commission of the offense.” Id. As explained below, significant
incriminating evidence corroborated Espindola’s testimony.

The strongest corroborating evidence was the fact that
Hidalgo paid Carroll $5,000 immediately after Hidalgo learned of
Hadland’s murder. Hidalgo’s actions in the days following the murder
further corroborated his guilt. Namely, upon speaking with detectives on
the afternoon following the murder, Hidalgo told the detectives nothing
about the previous night’'s $5,000 payment and chose not to give them
Carroll’'s contact information. Hidalgo’s repeated visits with his attorney
in the days thereafter likewise suggested that Hidalgo was concerned
about some legal troubles.

Hidalgo’s guilt was further corroborated by the fact that
detectives, upon searching Hidalgo’s place of business in the wake of his

coconspirators’ arrests, discovered a note in Hidalgo’s handwriting that

We reject Hidalgo's argument that Rontae Zone was also an
accomplice. NRS 175.291(2) defines “accomplice” as “one who is liable to
prosecution[] for the identical offense charged against the defendant.”
Based upon the evidence presented at trial, the jury could easily have
found that Zone played no role in the conspiracy to harm Hadland, and it
therefore could have treated Zone’s testimony as corroborative. Cutler v.
State, 93 Nev. 329, 334, 566 P.2d 809, 812 (1977) (stating that a witness’s
status as an accomplice is a question for the jury). In this regard, Zone’s
testimony provided an evidentiary basis for the deadly-weapon
enhancements.
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said, “[W]e may be under surveill[ance]. Keep your mouth shut.” If this
were not enough, Espindola’s tape-recorded statements prior to being

arrested clearly implicated Hidalgo in the conspiracy. See Cheatham v,

State, 104 Nev. 500, 505-06, 761 P.2d 419, 423 (1988) (accepting as

corroborative an “unguarded, thought-to-be-confidential statement” made
by an accomplice prior to testifying).

In sum, and without recounting additional incriminating
evidence, Espindola’s testimony was more than sufficiently corroborated
for purposes of satisfying NRS 175.291(1).7

A jury instruction referring to “slight evidence” did not confuse the jury

“A statement by a coconspirator of a [defendant] during the
course and in furtherance of the conspiracy” may be considered as
substantive evidence that the defendant was likewise a member of the
conspiracy. NRS 51.035(3)(e). Before admitting such a statement into
evidence, however, the district court must determine that “slight evidence”
of a conspiracy existed at the time the coconspirator uttered the
statement. McDowell v. State, 103 Nev. 527, 529, 746 P.2d 149, 150
(1987).

"Hidalgo’s reliance upon Heglemeier v. State, 111 Nev. 1244, 903
P.2d 799 (1995), is misplaced. In Heglemeier, we held that “[w]here the
connecting evidence...is equally consonant with a reasonable
explanation pointing toward innocent conduct on the part of the
defendant, the evidence is to be deemed insufficient.” 111 Nev. at 1250-51,
903 P.2d at 803-04 (quotation omitted). Here, Hidalgo’s explanation for all
of the aforementioned evidence i1s that he was in fear of an unknown gang
member. This explanation belies common sense in numerous respects,
and Hidalgo’s attempt to analogize his facts to those in Heglemeier is
therefore unavailing.
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While finalizing jury instructions, the State proffered the
following jury instruction to encapsulate the aforementioned law:

Whenever there is slight evidence that a conspiracy existed,
and that the defendant was one of the members of the
conspiracy, then the statements and the acts by any person
likewise a member may be considered by the jury as evidence
in the case as to the defendant found to have been a member
[of the conspiracy] . ...

(Emphasis added). Over Hidalgo’s objection, the district court gave this
instruction to the jury. On appeal, Hidalgo contends that the instruction’s
reference to “slight evidence” improperly reduced the State’s beyond-a-
reasonable-doubt burden of proof.

“The district court has broad discretion to settle jury
instructions, and this court reviews the district court’s decision for an
abuse of that discretion or judicial error.” Rose v. State, 127 Nev. ___, |
255 P.3d 291, 295 (2011) (quoting Crawford v. State, 121 Nev. 744, 748,
121 P.3d 582, 585 (2005)).

Here, the instruction in question accurately described the
standard that a district court must apply when considering whether to
admit a statement into evidence under the coconspirator exception to the
hearsay rule. Thus, the instruction did not misstate the law, and the
district court did not commit judicial error in giving 1t. Id.

Nonetheless, Hidalgo contends that the district court
committed reversible error by giving the instruction because its reference
to “slight evidence” may have confused the jury as to the State’s burden of
proof. While we agree that it was unnecessary to instruct the jury

regarding the evidentiary threshold applied by a district court in
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admitting coconspirator statements, we disagree that the jury was
confused as to the State’s burden of proof.®

The record demonstrates that the complained-of instruction
was 1 of 52 that were given to the jury. Of this 52, 10 referred to
“reasonable doubt.” Most notably, one of these instructions expressly
specified that “the State [has] the burden of proving beyond a reasonable
doubt every material element of the crime charged and that the Defendant
1s the person who committed the offense.” The instruction that followed
immediately thereafter proceeded to define “reasonable doubt” and
reminded the jury, “If you have a reasonable doubt as to the guilt of the
Defendant, he is entitled to a verdict of not guilty.”

Moreover, Hidalgo repeatedly emphasized in his closing
argument that the State had the burden of proving his guilt “beyond a
reasonable doubt,” going so far as to tell the jury that “the concept of
reasonable doubt is sacred.” For its part, the State did not comment on
the “slight evidence” instruction during its closing arguments.

Because “we presume that the jury followed the district court’s

orders and instructions,” Allred v. State, 120 Nev. 410, 415, 92 P.3d 1246,

1250 (2004), we conclude that the jury was not confused as to the State’s
burden of proof.

Permitting Espindola to testify was not plain error

As part of a plea agreement reached with the State, Espindola

testified against Hidalgo prior to her own sentencing. The State did not

8For this reason, we reject Hidalgo's contention that this jury
instruction amounted to structural error. In contrast to Sullivan v.
Louisiana, 508 U.S. 275, 278-80 (1993), in which the Supreme Court found
structural error in a burden-of-proof jury instruction, the instruction at
1ssue here did not actually reduce the State’s burden of proof.
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tape-record its plea negotiation with Espindola, which Hidalgo believes
was deliberate. Specifically, Hidalgo contends that the State chose not to
tape-record the negotiation so that it could conceal the fact that it was
negotiating for scripted testimony. For the first time on appeal, Hidalgo
contends that the district court should have prevented Espindola from
testifying due to the State’s allegedly improper motive in not tape-
recording the plea negotiation.

“When an error has not been preserved, this court employs

plain-error review.” Valdez v. State, 124 Nev. 1172, 1190, 196 P.3d 465,

477 (2008). In conducting plain-error review, the complained-of error
must, “[a]t a minimum, . .. be clear under current law.” Saletta v. State,

127 Nev. : , 254 P.3d 111, 114 (2011) (quotation omitted).

Here, current law squarely contradicts Hidalgo's stance.

Namely, in Sheriff v. Acuna, 107 Nev. 664, 819 P.2d 197 (1991), we held

that a prosecutor may negotiate a plea bargain with a potential witness
and withhold the witness’s bargained-for benefit until after the witness
has testified in favor of the State. Id. at 669, 819 P.2d at 200. To prevent
the State from “bargain[ing] for testimony so particularized that it
amounts to following a script,” we held that district courts should employ
three safeguards: (1) make sure the terms of the plea agreement are fully
disclosed to the jury, (2) allow defense counsel to fully cross-examine the
witness concerning the plea bargain’s terms, and (3) give the jury a
cautionary instruction. Id.

The record in this case demonstrates that the district court
employed all three of these safeguards. Thus, absent any legal duty on the
State’s part to tape-record its plea negotiation with Espindola, the district

court did not commit plain error in allowing her to testify. Accordingly, we
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ORDER the judgment of the district court AFFIRMED.
J.
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cc: Hon. Valerie Adair, District Judge
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LUIS A, HIDALGO, JR.

VS.
THE STATE OF NEVADA
Respondent.

PETITION FOR REHEARING PURSUANT TO NEVADA

STANDARD OF REVIEW
Nevada Rule of Appellate Procedure 40(c) provides that “...... rehearing is

appropriate when the Court has “overlooked or misapprehended a material
question of fact or law or when [it has] overlooked, misapplied or failed to
consider legal authority directly controlling a dispositive issue in the appeal.”
Boulder Oaks Community Ass’n v. B&J Andrews, 125 Nev. 397, 399, 215 P.3d
27, 28 (2009).

INSTRUCTION NUMBER FORTY IS A MISAPPLICATION OF NRS
47.070

In the order affirming the judgment of conviction, this Court incorrectly
found that jury instruction number forty was an accurate statement of the law.

NRS 47.070 provides:

1. When the relevancy of evidence depends upon the fulfillment of a
condition of fact, the judge shall admit it upon the introduction of
evidence sufficient to support a finding of the fulfillment of the
condition.

2. If under all the evidence upon the issue the jury might reasonably
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find that the fulfillment of the condition is not established, the judge
shall instruct the jury to consider the issue and to disregard the
evidence unless they find the condition was fulfilled.

3. If under all the evidence upon the issue the jury could not
reasonably find that the condition was fulfilled, the judge shall
instruct the jury to disregard the evidence.

In terms of procedural mechanics there are two parts to this statute. First,
under NRS 47.070(1), the court makes a decision to admit potentially relevant
evidence after sufficient facts have been presented to support a finding that the
condition will be fulfilled. In the case sub judice as in all trials where a charge of
conspiracy 1s under consideration, the evidence was conditionally admitted during
the proponent’s (State’s) case- in-chief. Slight evidence i1s the standard that is
applied by the court to the question of “fulfillment of the condition” at this
juncture. McDowell v. State, 103 Nev. 527, 746 P. 2d 149 (1987). The court alone

makes the decision as to admissibility. The “condition” that must be fulfilled to
make the evidence relevant 1s identical to what the jury must later determine as to
the issue of guilt or innocence: the existence of and membership in the conspiracy
of the declarant and the defendant.

The second mechanical aspect of the statute arises at the close of evidence
when the court 1s directed to revisit the conditionally admitted evidence “under all
of the evidence upon the 1ssue”. At this point NRS 47.070(2) gives the court the
option of instructing the jury to consider the issue and to disregard the evidence
unless they find the condition was fulfilled.  Alternatively, pursuant to NRS
47.070(3) the court can determine that the jury could not reasonably find that the
condition was fulfilled. Under that option, the court is required instruct the jury to
disregard the evidence. Clearly, the *“slight evidence” standard does not apply at
this point because a weighing of evidence pro and con 1s mandated by the statute.

NRS 47.070(2) places that function with the jury, as it must, since they are the sole

20f7
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judges of weight and credibility under our constitution. State v. McKay, 63 Nev.
118, 154, 165 P. 2d 389, 405 (1946) (citing Nevada Constitution Article 6, Section
4). Here, instruction number forty instructed the jury under NRS 47.070(1),

directing them to apply an evidentiary standard designed for a function with which
they have neither connection nor duty. The court totally failed to properly apply
NRS 47.070(2). Therefore, instruction number forty is clearly an erronecous
statement of law as it failed to instruct the jury that it was required to consider the
issue and disregard the evidence unless it found the condition (existence and
membership in the charged conspiracy) was fulfilled by an appropriate legal
standard that governs at this final stage of the trial after all evidence is in.
Whatever that standard is, it cannot be “slight evidence” when the jury is

simultaneously being asked to find the same elements beyond a reasonable doubt.

INSTRUCTION NUMBER FORTY CONFUSED THE JURY REGARDING
THE BURDEN OF PROOF NECESSARY TO CONVICT MR. H OF
CONSPIRACY AND THE INSTRUCTION ACTUALLY REDUCED THE
STATE’S BURDEN

In its order affirming the judgment of conviction, this Court found that
although jury instruction number forty was ‘“unnecessary” the jury was not
confused regarding the burden of proof required to convict Mr. H of conspiracy
because the burden was referenced in ten other jury instructions. However, the
Court overlooked the fact that the four jury instructions' pertaining to conspiracy
each: (1) failed to internally instruct the jury on the beyond a reasonable doubt
burden; and, (2) failed to instruct the jury that existence of and membership in the
conspiracy are elements of conspiracy. > However instruction 40 did precisely that

as to two of the elements and with the lowest possible burden of proof — “slight

" Instructions number fifteen, sixteen, seventeen and eighteen are the four conspiracy instructions.

2 It is well settled that in order to find a defendant guilty of conspiracy the jury is required to determine beyond a
reasonable doubt that: (1) a conspiracy existed; and, (2) the defendant was a member in it. Bolden v. State, 121 Nev.
908, 124 P.3d 191 (2005).
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as to two of the elements and with the lowest possible burden of proof — “slight
evidence” — attached to them. Moreover, instruction number 40 sequentially
followed the other beyond reasonable doubt as burden of proof instructions while
introducing for the first and only time two elements of conspiracy that received no
other mention in the charge as a whole. Therefore, whether the burden of proof
language was stated ten times in instructions unrelated to conspiracy is irrelevant
in this case.

In reaching its decision to affirm the judgment of conviction, the Court
found that Mr. H was not prejudiced by instruction number forty because another
one of the jury instructions “expressly specified that the State has the burden of
proving beyond a reasonable doubt every material element of the crime charged

9

and that the Defendant is the person who committed the offense.” However, as
none of the four jury instructions pertaining to conspiracy spoke of the elements in
the same terms that were used in instruction number 40, there was no way for the
jury to know that those mentioned in instruction 40 were also material elements of
the crime of conspiracy, particularly in light of the separation of instruction
number 40 from the earlier conspiracy instructions in the sequence in which they
were delivered to the jury. Specifically, instruction number forty states:
“[w]henever there is slight evidence that a conspiracy existed, and the defendant
was one of the members of the conspiracy, then the statements and the acts of
any person likewise a member may be considered by the jury as evidence in the
case as to the defendant found to have been a member...” Simply stated, the only
time the jury was given an instruction regarding the elements of existence and
membership in the conspiracy it was also instructed that those elements only
needed to be proven by slight evidence. No magic number of beyond reasonable

doubt instructions could have remedied the harm created by the fact that the burden

of proof instructions in conjunction with instruction number forty were incurably
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This Court also found that structural error was not the correct standard of
review because instruction number forty did not actually reduce the State’s burden
of proving that Mr. H was guilty of conspiracy beyond a reasonable doubt.
However, the State bears the burden of proving each element of a crime charged
beyond a reasonable doubt and must “persuade the factfinder ‘beyond a reasonable

2

doubt’ of the facts necessary to establish each of those elements...” Sullivan v,

Louisiana, 508 U.S. 275, 277-8 (1993). When a jury instruction actually reduces

the State’s burden of proof as to an element in express terms it is structural error.
Sullivan, 508 U.S. 275, 278-80 (1993).
Dated this day of July, 2012.
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Rehearing denied. NRAP 40(c).
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10 NRAP 40A(a)(2) recognizes that en banc reconsideration is appropriate
11 || when the proceeding involves substantial precedential, constitutional, or public
12 | policy value. For the reasons below, the issues presented here meet those criteria.
13 I. The Essence of the Issue Presented
14 Jury Instruction #40, directed the jury to apply a “slight evidence” test in
15 || determining two essential elements of a conspiracy: (1) its existence, and (2) its
16 | membership. 24 Appellant’s Amended Appendix' 4487. See also “Jury Instruction
17 | #40” attached hereto as Exhibit 1. It did so over the specific objection of the
18 || Petitioner on the grounds that it addressed the law of admissibility of evidence - a
19 || judicial function with which the jury is not to be concerned - and not the
20 || substantive law of conspiracy that the jury must apply at that stage of the
21 || proceedings. 23 AAA 4212-4213. The instruction was preceded by others
22 | articulating the proof beyond a reasonable doubt standard, but none of them
23 || expressly addressed the elements of “existence” of and “membership” in a criminal
24 || conspiracy in clear terms. That standard of proof is constitutionally mandated as to
25 | each element of an offense in a criminal trial. In re Winship, 397 U.S. 358 (1970);
26 | Labastida v. State, 115 Nev. 298, 303, 989 P. 2d 443, 447 (1999). To permit
27
78 || ' Appellant’s Amended Appendix will be referred to hereinafter as “AAA.”
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otherwise is structural error mandating reversal, Sullivan v. Louisiana, 508 U.S.

275, 113 S. Ct. 278 (1993), as it is plainly inconsistent with the constitutionally
rooted presumption of innocence. Cool v. United States, 409 U.S. 100, 93 S. Ct.
354 (1972).

Petitioner has no quarrel with the “slight evidence” standard being used to
decide the admissibility of co-conspirators statements. McDowell v. State, 103

Nev. 527, 746 P. 2d 149 (1987). However, the question presented in this case is

one that was left unanswered by McDowell: “should the standard utilized by the

court in deciding admissibility be employed by the jury in it’s decision process?”
The answer is “no” for two reasons: (1) the standard for admission of the evidence
is less than beyond a reasonable doubt; and (2) the jury should not be deciding
questions of admissibility. The instruction has a pernicious impact upon confidence
that the elements of the crime — which are identical to the predicates for admission
of the evidence - were decided by the jury beyond a reasonable doubt. A jury must
not be required to apply the "slight evidence" standard to the identical elements to
which they must also apply the beyond a reasonable doubt standard.
I1. The Problem is Systemic and Impacts All Conspiracy Cases

As the State told the Court at oral argument on June 13, 2012: “The
argument [of the Petitioner] is that this instruction should never be given to a jury.
Well... it’s the same instruction that’s been given in every conspiracy case
we’ve ever had in the last, well, thirteen years that I’ve been here.” Official
Nevada Supreme Court Oral Argument Recording commencing at 11min.48sec.
(emphasis added.) The State acknowledged that: “[I]n Nevada, it is an unresolved
issue of statutory interpretation whether a jury may be charged with also making an
admissibility determination regarding co-conspirator statements,” (Respondent’s
Answering Brief at page 16, lines 19-21), and “the Court 1s free to now permit or

prohibit Nevada’s district courts from instructing their juries to make the

2o0fll

101371-002/1628599.doc PA3534
HID PA03354




1 | admissibility determination regarding co-conspirator statements. The law would
2 || probably benefit from the Court’s guidance and Mr. H’s case does present the
3 || question.” Respondent’s Answering Brief at page 24, lines 24 — 28. (emphasis
4 | added). Thus, the substantial precedential, constitutional and public policy value of
5 || an en banc decision in this matter, as required by NRAP 40A(a)(2), is satisfied.
6 III. The Problem is Unique to Nevada
7 Every Nevada court bound by Title 4 of the Nevada Revised Statutes faces a
8 || serious problem when called upon to instruct a jury at the conclusion of a case in
9 | which NRS 51.035-3(c), (d) or (e) was the bases for the admission of evidence. If
10 || the charges, claims or defenses contain elements identical to the conditions that
11 || must be met for admissibility under NRS 51.035(3)(c), (d) or (e), the “slight
12 §j evidence” instruction invites confusion of the jurors and reduction of the burden of
13 || proof they must apply in deciding the merits. Jury instructions that tend to confuse
14 || or mislead are erroneous. Culverson v.State, 106 Nev. 484, 488, 797 P. 2d 238,
15 [ 240 (1990).
16 It has been said that Nevada “jumped the gun” when it adopted the
17 || Preliminary Draft of the Federal Rules of Evidence. Wright & Graham, Federal
18 || Practice & Procedure, §5051 (2™ ed.). No other state did so. Therefore, unless this
19 || Court addresses the issue, trial courts cannot look to the law of other jurisdictions
20 || in deciding this important recurring question. No decisions exist interpreting the
21 || language of the Nevada statutes at issue herein: NRS 47.060, which deals with who
22 || determines admissibilityz, and NRS 47.070, which concerns the relative roles of the
23 || judge and jury in determining relevancy.’
24
? 1. Preliminary questions concerning ... the admissibility of evidence shall be
25 || determined by the judge, subject to the provisions of N.R.S. 47.070. 2. In making
his determination he is not bound by the rules of evidence provisions of this Title
26 §xce&} the provisions of chapter 49 of NRS with respect to privileges.
1. When the relevancy of evidence depends upon the fulfillment of a condition of
27 || fact, the ju(tl_ge shall admit it upon the introduction of evidence sufficient to
support a finding of the fulfillment of the condition. 2. If under all the
28 || evidence upon the issue the jury might reasonably find that the fulfillment of the
Gordon Silver
Attor.neys At Law 3 Of 1 1
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] IV.  The Problem in Context
2 Under NRS 47.060 the court’s ruling on admissibility is final. NRS 47.070 is
3 || only triggered when additional predicate facts are necessary to make evidence
4 || relevant. The specific category of evidence at issue sub judice is “‘a statement by a
5 || co-conspirator of a party during the course and in furtherance of the conspiracy.”
6 || NRS 51.035-3(e). However, the problem also exists when NRS 51.035-3(c) or (d)
7 | are employed for the admission of evidence in criminal and civil cases. Where an
8 || objection is made at the time it is offered, as it was in this case, * NRS 47.060
9 || mandates that the judge makes the determination of its admissibility.
10 For NRS 51.035-3(e) to apply, the existence and membership of the
11 || conspiracy must be established by evidence independent of the statement itself.
12 || Wood v State, 115 Nev. 344, 349 (1999). See Carr v, State, 96 Nev. 238, 239, 607
13 | P. 2d 114, 116 (1980). If the court decides that “slight evidence” exists
14 | independent of the statement, it is deemed not hearsay, it is admitted and can be
15 || considered by the jury. This Court has never addressed whether the jury should
16 || revisit the issue of admissibility. Neither has it decided whether NRS 47.070
17 || applies to this situation and, if it does, what quantum of evidence the state and
18 || federal Constitutions require as “sufficient to support a finding of the condition”
19 || now that “all the evidence upon the issue” has been received in a trial. It has
20 || never suggested that the jury should be instructed to apply the “slight evidence”
21 || standard. All conspiracy cases and trial courts cry out for guidance on this issue.
22 When making the decision as to admissibility a trial judge is not concerned
23 || with sufficiency to convict. Bourjaily v. United States, 483 U.S. 171, 107 S.Ct.
24 (continued _ _ _ .
condition is not established, the judge shall instruct the jury to consider the issue
75 || and to disregard the evidence unless they find the condition was fulfilled. 3. If
under all the evidence upon the issue the jury could not reasonably find that the
26 || condition was fulfilled, the judge shall instruct the jury to disregard the
evidence. (emphasis added.) o
27 || * A standing objection was allowed by the district court to all out-of-court
statements bzy ]i)ersons alleged to be co-conspirators. 13 AAA 2398, 2478-2488, 14
28 || AAA 2715-2716, 2493-2500.
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2775, (1987).” The judge's use of the lower standard of proof does no violence to
the beyond a reasonable doubt standard the jury must apply. "Once a trial judge
makes a preliminary determination under [NRS 47.060] that the requirements of
[INRS 51.035-3(e)] have been satisfied, there is no reason to instruct the jury that it
1s required to make an identical determination independently of the court: whether
such a statement can be considered at all is for the court alone to determine.”
United States v. Hagmann, 950 F. 2d 175, 181 n.11 (5th Cir. 1991), cert. denied
506 U.S. 835 (1992), rehearing denied 506 U.S. 982 (1992) (bracketed material

substituted for federal equivalents in original). In United States v. Martinez de

Ortiz, 907 F.2d 629 (7th Cir. 1990)(en banc) the court addressed the mechanics of

deciding the admissibility of such evidence. It held "...the jury does not decide the

hearsay question. The question for the jury is one of the substantive law of

conspiracy.” Martinez de Ortiz, 907 F.2d at 632-33. It explained "the judge's
decision is conclusive...the jury may not re-examine the question whether there is
'enough' evidence of the defendant's participation to allow the hearsay to be used."
Id. at 633. To do so allows the jury to second guess the judge's decision to admit
the statements; to impermissibly sit in review of the judge's legal determination.
To present this issue to the jury unnecessarily confuses them as to the proper
burden of proof of two elements of the conspiracy charge in the case.

This Court should hold that once the trial judge finds under NRS 47.060 that
the prerequisites to NRS 51.035-3(e) have been met, the jury does not revisit the
issue and can consider the co-conspirator statements for all purposes in its
determination as to whether there has been proof beyond a reasonable doubt that

the defendant is guilty of conspiracy. See Martinez de Ortiz, 907 F.2d at 634-635.

In other words, the statements are not subject to "conditional relevancy," analysis

> “The inquiry made by a court concerned with [admissibility] is not whether the
proponent of the evidence wins or loses his case on the merits, but whether the
evidentiary rules have been satisfied. Thus, the evidentiary standard is unrelated to
the burden of proof on the substantive issues.”
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as that term is used in NRS 47.070, as to the jury’s decision on the conspiracy
charge or claim. In determining whether the alleged conspiracy existed or the
defendant was a member, the jury can consider the actions and statements of all of
the alleged participants that the judge admitted into evidence. United States v.
Stephenson, 53 F.3d 836, 847 (7th Cir. 1995). United States v. Bell, 573 F.2d

1040, 1044-45 (8th Cir. 1978); United States v. Ammar, 714 F.2d 238, 249 (3rd

Cir. 1983) (once admitted, co-conspirator statements should go to the jury without

further instruction); United States v. Vinson, 606 F.2d 149, 153 (6th Cir. 1979)

(once admitted statements go to jury, judge should not describe to the jury the
government's burden of proof on the preliminary question); People v. Vega, 321

N.W.2d 675 (Mich. 1982) (trial judge must make determination of admissibility,

not jury).
In United States v. Martinez De Ortiz, 883 F. 2d 515 (7th Cir. 1989)

(Easterbrook, J. concurring) rehearing granted and judgment vacated on other
grounds,897 F.2d 220 (7th Cir. 1990), affirmed upon rehearing en banc, United
States v. Martinez de Ortiz, 907 F. 2d 629 (7th Cir. 1990)(en banc), Circuit Judge

Frank Easterbrook, decried the use of the language “slight evidence” or “slight
connection” 1n conspiracy prosecutions, stating at 883 F 2d 524-25:

That we have to tease [a non-troubling interpretation] out of a
Jformula with dubious alternative meanings, though, is a mark against
its use. ... Maybe we could torture the phrase until it confessed to a
constitutionally acceptable meaning, but why bother? ... Nothing we
do as a judge is more important than assuring that the innocent go
free....Conspiracy is a net in which prosecutors catch many little fish.
We should not go out of our way to tighten the mesh. Prosecutors
have many legitimate advantages in the criminal process. Defendants’
great counterweight is the requirement that the prosecution establish
guilt beyond a reasonable doubt. References to “slight evidence” and
“slight connection” reduce the power of that requirement.”
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A plenary analysis of the confusion and damage caused by the use of “slight
evidence” language with juries is contained in a concurring opinion written by
Circuit Judge Jon. O. Newman® in United States v. Huezo, 546 F. 3d 174, 184-189,
fn.10; 191, fn.2 (2nd Cir. 2008). It recognized that “[t]he ‘slight evidence’

formulation is inconsistent with the constitutional requirement that every element
of an offense must be proven beyond a reasonable doubt” and “creates an
unacceptable risk that juries, if the phrase is included in a charge, ...will be misled
(or mislead themselves) into thinking that the defendant’s link to the conspiracy
may be established by evidence insufficient to surmount the reasonable doubt
standard. The vice of the ‘slight evidence’ formulation,...is that...,when stated in
juxtaposition with the test for establishment of the conspiracy itself, ...may too
easily be taken as an implication that proving participation in a conspiracy is
subject to a lesser standard of proof than proving the existence of the conspiracy.
But that implication is simply wrong.” Id. at 185.
V. The Compromise of the Reasonable Doubt Standard is Structural Error
The Huezo court noted that the Fifth Circuit had already found that jury
instructions such as the one given in this case are not subject to harmless error

analysis and are per se reversible error, citing United States v. Partin, 552 F. 2d

621, 628-629 (5th Cir. 1977) and its internal citations of earlier Fifth Circuit

precedent holding that “[d]espite the lack of provable prejudice to defendant's case
because of other instructions giving the reasonable doubt standard... the erroneous
instruction reduced the level of proof necessary for the government to carry its
burden by possibly confusing the jury about the proper standard or even
convincing jury members that a defendant's participation in the conspiracy need

not be proved beyond a reasonable doubt.” See United States v. Hall, 525 F.2d

* Circuit Judge Newman’s opinion was joined by the entire panel which included
now United States Supreme Court Justice Sonia Sotomayor, and circulated and
adopted by the entire Second Circuit Court of Appeals.
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1254, 1256 (5th Cir. 1976); United States v. Malatesta, 590 F2d 1379, 1382 (5th
Cir. 1979)(en banc).
In Cortinas v. State, 124 Nev. 1013, 195 P.3d 315, (2008), cert. denied, 130

S. Ct. 416 (2009), this Court recognized that erroneous jury instructions can be
structural error. Here, the instructions taken as a whole permitted the jury to find
Petitioner guilty of the general intent crimes of battery with a deadly weapon or
with substantial bodily harm under a theory of vicarious liability once it found him
guilty of the conspiracy. Thus the impacf of the confusing and “pernicious”
instruction (#40) employing an improper and unconstitutional standard is clear.
The evidence against Petitioner was slight at best. Nothing except the co-
conspirators statements demonstrated Petitioner’s pre-event connection, knowledge
or intent. The instruction permitted the jury to use an impermissible standard in
deciding the issue of membership in the conspiracy.
Conclusion

This case presents the opportunity to further develop the law regarding the
use of co-conspirator’s statements and give guidance to the district courts on how
to ensure confidence in verdicts where one 1s found liable because of words and
acts of other persons outside of his presence. Here, the Panel was correct that the
language of Instruction #40 did not misstate the law that a district court must apply
when considering whether to admit a statement into evidence under NRS 51.035-
3(e). However, in characterizing the instruction as “unnecessary” and determining
that the trial court did not err in giving it, the Panel made a grave mistake.

Instruction #40 was far more than “unnecessary.” It was not applicable to

the jury’s role in deciding two of the essential elements of conspiracy — its

existence and its membership — and because of its reduction of the burden of proof

on those elements it was confusing and inaccurate. ' Therefore, this Court should

! “Jurors should neither be expected to be legal experts nor make legal inferences
with respect to the meaning of the law; rather, they should be provided with
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grant the Petition, reconsider this case en banc, put an end to the use of this

instruction in future cases and grant Petitioner a new trial.

Dated this /2 day of August, 2012.

Wergaret (amves Wo 26
DOMINIC P. GENTILE,'ESQ.
State Bar No. 1923

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

(702) 796-5555

Attorney for Appellant

_ — &():ontinued) _ ' .

applicable legal principles by accurate, clear, and complete instructions specifically
tailored to the facts and circumstances of the case.” Crawford v. State, 121 Nev.
744, 754 (2005). This Court has previously decried the use of the word “slight” in
a jury 1nstruction, reversing and remanding for a new trial because of the impact
that it may have had on the jury’s decision. Driscoll v. Erreguible, 87 Nev. 97, 482

P.d 291 (1971).
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CERTIFICATE OF COMPLIANCE

I hereby certify that this Petition for Rehearing En Banc complies with the
formatting requirement of NRAP 32(a)(4), the typeface requirements of NRAP
32(a)(5) and the type style requirements of NRAP 32(a)(6) because it has been
prepared in a proportionally spaced typeface using Microsoft(r) Word 2010 in
Times New Roman 14-pt.

[ further certify that this brief complies with the page or type-volume
limitations of NRAP 40 or 40A because it does not exceed ten (10) pages.

DATED this _k(_}il/\day of August, 2012.

GORDON SILVER

m’,wmm& Lo 162G

DOMINIC P. GENTILE, ESQ.
State Bar No. 1923

3960 Howard Hughes Pkwy., 9th Floor
Las Ve%as, Nevada 89169

(702) 796-5555

Attorneys for Appellant

10 of 11

101371-002/1628599.doc PA 3542
HID PAQ03362




Gordon Silver

S DO 00 1y AL N

QA R DR = S WV 0NN A~ W D —

28

Attorneys At Law

Ninth Floor

3960 Howard Hughes Pkwy
Las Vegas, Nevada 82169

{702) 796-5555

CERTIFICATE OF SERVICE

The undersigned, an employee of Gordon Silver, hereby certifies that on the

/2 day of August, 2012, she served a copy of the Petition for Rehearing En

Banc, by Electronic Service, in accordance with the Master Service List as follows:

Nancy A. Becker

Chief Deputy District Attorney
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155
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INSTRUCTION NO. _$2

Whenever there is slight evidence that a conspiracy existed, and that the defendant
was one of the members of the conspiracy, then the statements and the acts by any person
likewise a member may be considered by the jury as evidence in the case as to the defendant
found to have been a member, even though the statements and acts may have occurred in the
absence and without the knowledge of the defendant, provided such statements and acts were
knowingly made and done during the continnance of such conspiracy, and in furtherance of
some object or purpose of the conspiracy.

This holds true, even if the statement was made by the co-conspirator prior to the time
the, defendant entered the conspiracy, so long as the co-conspirator, was a member of the
conspiracy at the time.

The statements of a co-conspirator after he has withdrawn from the conspiracy were
not offered, and may not be considered by you, for the truth of the matter asserted. They
were only offered to give context to the statements made by the other individuals who are
speaking, as or adoptive admissions or other circumstantial evidence in the case.

An adoptive admission is a statement of which a listener has manifested his adoption or

belief in its truth.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

LUIS HIDALGO, JR. A/K/A LUIS A. No. 564209

HIDALGO,

Appellant,
VS.

THE STATE OF NEVADA, SEP 19 2012

Respondent.
CLERRACI-!: < LINDEMACI;JU 7
j R
BY N,

ORDER DIRECTING ANSWERTO
PETITION FOR EN BANC RECONSIDERATION

Appellant has petitioned this court for en banc reconsideration
of the order of affirmance entered by a panel of this court on June 21,
2012. Having reviewed the petition, it appears that an answer will assist
the court in resolving the issues presented. Accordingly, respondent shall
have 15 days from the date of this order within which to file and serve an
answer to the petition. See NRAP 40A. The answer shall be limited to the
issue of whether the giving of Jury Instruction 40 was per se reversible

error.

It 1s so ORDERED.

, C.d.
cc:  Gordon & Silver, Ltd.
Attorney General/Carson City
Clark County District Attorney
SUPREME COURT
NE?I:DA PA 3546
HID PAQ03366
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Oct 02 2012 01:01 p.
Tracie K. Lindeman
Clerk of Supreme Co

LUIS HIDALGO, JR.,
Appellant, CASE NO: 54209
V.
THE STATE OF NEVADA,
Respondent.
ANSWER TO PETITION FOR

EN BANC RECONSIDERATION

COMES NOW the State of Nevada, by STEVEN B. WOLFSON, Clark
County District Attorney, through his Chief Deputy, STEVEN S. OWENS, and
submits this Answer to Appellant’s Petition for En Banc Reconsideration filed
August 10, 2012, pursuant to this Court’s order dated September 19, 2012.

This answer 1s based on the following memorandum of points and

authorities and all papers and pleadings on file herein.
Dated this 2" day of October, 2012.

BY

[ APPELLATE\WPDOCS\SECRETARY'\PETITION -REHEAR-RECONSIDER\HIDALGO, LUIS JR., 54209, ANS. TO PET. FOR EN BANC RECONSD..DGRA 3547

Respecfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar # 001565

/s/ Steven S. Owens

STEVEN S. OWENS
Chief Deputy District Attorney
Nevada Bar #004352

Attorney for Respondent

Docket 54209 Document 2012-3

HID PA9897>267

M.

urt




O 0 1 N D kA W N

N N N e O N N S R S S T
O 1 N L R W NN = O O 0 Y R W = O

MEMORANDUM
On June 21, 2012, a panel of this Court issued an unpublished Order

affirming a judgment of conviction pursuant to a jury verdict for conspiracy to
commit battery with a deadly weapon and second-degree murder with the use of a
deadly weapon. A petition for rehearing was denied unanimously on July 27,
2012.  On August 10, 2012, Hidalgo filed the instant Petition for En Banc
Reconsideration which this Court directed the State to answer within 15 days by
Order filed on September 19, 2012. The Court’s Order directed the answer to be
limited to the issue of “whether the giving of Jury Instruction 40 was per se
reversible error.”

Standard of Review for En Banc Reconsideration

En banc reconsideration of a panel decision 1s disfavored, and this Court will
only reconsider a matter when necessary to ensure consistency in its decisions or
when the case implicates important precedential, public policy, or constitutional
issues. NRAP 40A(a). This Court has granted en banc reconsideration when
necessary to clarify and extend existing precedent or to reconcile it with statutory
authority. See e.g., Bass-Davis v. Davis, 122 Nev. 442, 134 P.3d 103 (2006); City
of Las Vegas v. Walsh, 121 Nev. 899, 124 P.3d 203 (2005); Ronning v. State, 116
Nev. 32, 992 P.2d 260 (2000). But where legal opinions are consistent, en banc

reconsideration is unwarranted. Skender v. Brunsonbuilt Const. and Development
Co., 123 Nev.  , 171 P.3d 745 (2007). Matters presented in the briefs and oral

arguments may not be reargued in the petition, and no point may be raised for the

first ime. NRAP 40A(c). The practice of instructing the jury on when it may
consider coconspirator statements as evidence under NRS 51.035(3)(e), does not
implicate any constitutional right or structural error. Because there was no
reasonable likelthood the jury confused the law pertaining to coconspirator

statements with the reasonable doubt burden of proof, any error was harmless.

[MAPPELLATEAWPDOCS\SECRETARY\PETITION -REHEAR-;ECONS[DER\HIDALGO, LUIS JR., 54209, ANS. TO PET. FOR EN BANC RECONSD..D(E,A 3548
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The Giving of an Instruction on the Consideration of Co-Conspirator Statements is
Not Structural Error

The jury in this case was instructed that it may not consider co-conspirator

statements and acts as evidence against Hidalgo unless it first found there was
“slight evidence” that a conspiracy existed and that Hidalgo was a member of the
conspiracy. 24 AA 4487 (Instruction #40). The instruction is a correct statement
of Nevada law. McDowell v. State, 103 Nev. 527, 529, 746 P.2d 149 (1987); NRS

51.035(3)(¢). On appeal, Hidalgo argues the instruction’s reference to “slight

evidence” may have confused the jury and possibly reduced the State’s “beyond a
reasonable doubt” burden of proof constitutionally required for conviction.
Because of the risk that the jury may have convicted him based on only slight
evidence, Hidalgo argues the error is structural and warrants automatic reversal.

The Panel concluded that although Instruction #40 was “unnecessary,” it
“did not misstate the law” which a district court must apply when considering
whether to admit a statement into evidence under the coconspirator exception to
the hearsay rule. Because the jury was also correctly instructed on the reasonable
doubt standard and a jury 1s presumed to follow the district court’s instructions, the
Panel concluded that the jury was not confused as to the State’s burden of proof.
The Panel specifically rejected Hidalgo’s contention that the instruction amounted
to structural error because Instruction #40 did not “actually” reduce the State’s
burden of proof.

The Supreme Court has recognized a special category of errors which must
be corrected regardless of their effect on the outcome of the case. Arizona v.
Fulminante, 499 U.S. 279, 306-12, 111 S.Ct. 1246, 1263-66 (1991). The Supreme

Court has labeled this category of errors as “structural.” Id. A structural error in a

criminal trial always requires reversal of a conviction because such error
“necessarily render[s] a criminal trial fundamentally unfair or an unreliable vehicle

for determining guilt or mmnocence.” Neder v. United States, 527 U.S. 1, 9, 119

S.Ct. 1827 (1999). Structural error constitutes a “defect [ | in the constitution of
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the trial mechanism” which defies harmless error analysis. Fulminante, 499 U.S.

at 309, 111 S.Ct. at 1265. Structural error affects the “framework within which the
trial proceeds, rather than simply ... the trial process itself.” Id. at 310, 111 S.Ct. at
1265. “Harmless-error analysis applies to instructional errors so long as the error
at 1ssue does not categorically vitiate all the jury’s findings." Hedgepeth v. Pulido,
129 S.Ct. 530, 532 (2008), citing Neder, supra.

Automatic reversal 1s strong medicine that should be reserved for

constitutional errors that “always” or “necessarily” produce such unfairness.
United States v. Gonzales-Lopez, 548 U.S. 140, 126 S.Ct. 2557 (2006). Structural
errors “are the exception and not the rule.” Hedgepeth v. Pulido, 555 U.S. 57, 61,
129 S.Ct. 530, 532 (2008), citing Rose v. Clark, 478 U.S. 570, 106 S.Ct. 3101
(1986). Indeed, the Supreme Court has said that “if the defendant had counsel and

was tried by an impartial adjudicator, there 1s a strong presumption that any other
errors that may have occurred” are not “structural errors.” Rose, supra, at 579, 106
S.Ct. 3101. The Supreme Court has found an error to be “structural,” and thus
subject to automatic reversal, only 1n a “very limited class of cases.” Johnson v.
United States, 520 U.S. 461, 468, 117 S.Ct. 1544 (1997) (citing Gideon v.
Wainwright, 372 U.S. 335, 83 S.Ct. 792 (1963) (complete denial of counsel);
Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437 (1927) (biased trial judge); Vasquez v.
Hillery, 474 U.S. 254, 106 S.Ct. 617 (1986) (racial discrimination in selection of
grand jury); McKaskle v. Wiggins, 465 U.S. 168, 104 S.Ct. 944 (1984) (denial of
self-representation at trial); Waller v. Georgia, 467 U.S. 39, 104 S.Ct. 2210 (1984)
(denial of public trial); Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 2078 (1993)

(defective reasonable-doubt instruction).

In Sullivan, supra, the Supreme Court unanimously held that a
constitutionally-deficient reasonable doubt instruction was structural. The Court
reasoned that “where the instructional error consists of a misdescription of the

burden of proof, which vitiates a// the jury's findings,” no jury verdict of beyond-a-
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reasonable-doubt exists upon which to base a harmless error analysis. Id. at 281,

113 S.Ct. at 2082 (emphasis in original). The Court continued:

There being no jury verdict of guilty-beyond-a-reasonable-doubt, the
uestion whether the same verdict of "guilty beyond-a-reasonable-
oubt would have been rendered absent the constitutional error 1s

utterl?r meaningless. There 1s no object, so to speak, upon which

harmless error scrutiny can operate. The most an ?ippell_a_te court can
conclude 1s that a jury would surely have foun Eetlt_loner guilty
beyond a reasonable doubt-not that that jury's actual finding of guilty
beyond a reasonable doubt would surely not have been dij%eijent
absent the constitutional error. That i1s not enough. The Sixth

Amendment requires more than appellate speculation about a

hypothetical jury's action, or else directed verdicts for the State would

be sustainable on appeal; 1t requires an actual finding of guilty.

Id. at 280, 113 S.Ct. at 2082 (emphasis in original) (citations omitted). The Court
concluded: “The deprivation of that right [to be found guilty beyond a reasonable
doubt of every element of an offense], with consequences that are necessarily
unquantifiable and indeterminate, unquestionably qualifies as ‘structural error.” ™
Id. at 281-82, 113 S.Ct. at 2083. Notably, Sullivan does not alter the rule that
reasonable doubt instructions are reviewed for constitutional error by asking
whether “there 1s a reasonable likelithood that the jury understood the instructions
to allow conviction based on proof insufficient to meet the Winship standard.”
Victor v. Nebraska, 511 U.S. 1, 6, 114 S.Ct. 1239 (1994), citing Estelle v.
McGuire, 502 U.S. 62, 72 &n.4, 112 S.Ct. 475 (1991). Also, the Supreme Court

subsequently has refused to extend Sullivan beyond situations where there is a

“defective” reasonable doubt instruction.” Neder, supra.

In fact, other than Sullivan, the Supreme Court has consistently found all
other kinds of instructional error are not structural but instead trial errors subject to
harmless-error review. See, e.g., Neder v. United States, 527 U.S. 1, 119 S.Ct.
1827 (1999) (omission of an element of an offense); California v. Roy, 519 U.S. 2,

117 S.Ct. 337 (1996) (per curiam) (erroneous aider and abettor instruction); Pope
v. Illinois, 481 U.S. 497, 107 S.Ct. 1918 (1987) (misstatement of an element of an
offense); Rose v. Clark, 478 U.S. 570, 106 S.Ct. 3101 (1986) (erroncous burden-
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shifting as to an element of an offense). Hedgpeth v. Pulido, 555 U.S. 57, 60-61,
129 S. Ct. 530, 532 (2008) (instructing a jury on multiple theories of guilt, one of

which is invalid).

Hidalgo’s reliance upon Sullivan 1s misplaced. The error at issue in Sullivan
was the giving of a defective reasonable doubt instruction which suggested a
higher degree of doubt than is required for acquittal and allowed a finding of guilt
based on a degree of proof below that required by the Due Process Clause. See
Sullivan, supra, citing Cage v. Louisiana, 498 U.S. 39, 111 S.Ct. 328 (1990). But
in this appeal, Hidalgo does not challenge the reasonable doubt instruction as

defective or unconstitutional. See 24 AA 4482-3. Nor does he challenge

Instruction #40 as an incorrect or unconstitutional statement of law regarding the
consideration of co-conspirator statements. 24 AA 4487. Instead, Hidalgo’s claim
of error 1s that only a judge and not a jury may decide the admissibility of co-
conspirator statements and that instructing on more than one burden of proof may
have confused the jury.

Unlike the failure to correctly instruct the jury on reasonable doubt which
results 1n no constitutional verdict that can be reviewed, the perceived risk that a
jury may have confused two correct statements of law is not the kind of error
which categorically vitiates all the jury’s findings. The alleged possibility of juror
confusion is contrary to the presumption that a jury follows the district court’s
instructions. Weeks v. Angelone, 528 U.S. 225, 234, 120 S.Ct. 727, 733 (2000).

For example, this Court has recognized that jurors are intellectually capable of

properly following instructions regarding the limited use of prior bad act evidence.
Tavares v. State, 117 Nev. 725, 733, 30 P.3d 1128, 1133 (2001). Also, jurors are

most certainly intellectually capable of following a clear instruction directing that

they must refrain from considering testimonial hearsay in deciding a capital
defendant's death eligibility, but that they may nonetheless consider such evidence

in deciding whether to actually impose a death sentence on a defendant whom they
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found eligible to receive 1t. Summers v. State, 122 Nev. 1326, 1333-34, 148 P.3d
778, 783 (2006).

[t stands to reason then, that jurors are capable of distinguishing between

finding slight evidence of a conspiracy before considering coconspirator statements
against Hidalgo and finding proof beyond a reasonable doubt of a conspiracy
before conviction. Where jury instructions provided a correct definition of
reasonable doubt, a prosecutor's highly improper mischaracterization of reasonable
doubt in closing argument as being “if you have a gut feeling he's guilty, he's

guilty” was not prejudicial error and did not warrant a mistrial. Randolph v. State,
117 Nev. 970, 36 P.3d 424 (2001). The risk of juror confusion on the reasonable

doubt standard in Randolph was far greater than the present case because of the

unconstitutional argument lowering the burden of proof and yet 1t still did not
result 1n structural error. Unlike the unconstitutional instruction in Sullivan, the

risk of juror confusion in Randolph and the present case does not “categorically

vitiate all the jury’s findings,” nor does it “always” or “necessarily” produce an
unreliable or unfair result. That’s because the error i1s not intrinsic to the
framework of the case, but is dependent upon external juror misapplication of
accurate jury instructions.

Nor does the alleged error “defy analysis by ‘harmless-error’ standards™ by
affecting the entire adjudicatory framework. To the contrary, the Panel was able to
assess the likelihood of juror confusion and conduct a harmless error analysis
thereby belying any claim of structural error. In rejecting the argument that the
jury was confused, the Panel reasoned that the complained of instruction was only
1 of 52 that were given, but that “reasonable doubt” was repeated in 10 of the
instructions. Hidalgo’s counsel also emphasized the reasonable doubt standard in
his closing argument while the State made no mention at all of the “slight
evidence” instruction. Finally, the Panel reasoned that because a jury 1s presumed

to follow instructions and because Instruction #40 on its face did not actually
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undermine the reasonable doubt standard, any error was harmless. The mere fact
that the Panel was capable of reviewing the likelihood of juror confusion
demonstrates any error was not structural.

While determining guilt beyond a reasonable doubt 1s the main function of a
jury in a criminal case, it is not the only determination the jury is called upon to
make. Nevada precedent requires a criminal jury to be instructed on lesser burdens
of proof in making certain evidentiary determinations. For instance, juries are
routinely asked to determine the corroboration of accomplice testimony by
independent evidence which “tends to connect” the defendant with the commission
of the offense charged. Howard v. State, 102 Nev. 572, 577, 729 P.2d 1341, 1344
(1986); 24 AA 4489. The “tends to connect” standard 1s no less capable of causing

jury confusion than the “slight evidence” standard at issue in this case, but does not
result in structural error. To the contrary, the instruction must be given because the
question of whether a witness was an accomplice 1s “clearly an issue for the jury to
decide.” Id.

Recently, this Court observed that “[a]lthough the district court is charged
with making this preliminary determination [of admissibility of text messages],
because authentication is essentially a question of conditional relevancy, the jury
ultimately resolves whether evidence admitted for its consideration 1s that which
the proponent claims.” Rodriguez v. State, 273 P.3d 845, 849 (Nev. 2012). When

the relevancy of evidence depends upon the fulfillment of a condition of fact (ie.,

the existence of a conspiracy), “the judge shall instruct the jury to consider the
1ssue and to disregard the evidence unless they find the condition was fulfilled.”
NRS 47.070. The jury’s role in determining relevant facts which bear on the
admissibility of evidence 1s permissible under Nevada law.

Juries m criminal cases are also sometimes instructed on lesser burdens of
proof of preponderance or clear and convincing evidence in regards to a

defendant’s burden of proving insanity or other similar affirmative defenses. The
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Supreme Court has rejected the idea that instructing on multiple burdens of proof
will confuse a jury into convicting on a standard less than proof beyond a

reasonable doubt:

It 1s contended that the instructions may have confused the jury as to
the distinction between the State's burden of proving premeditation
and the other elements of the charge and appellant's burden of proving
insanity. We think the charge to the jury was as clear as instructions to
uries ordinarily are or reasonably can be, and, with respect to the

tate's burden of proof upon all the elements of the crime, the charge
was particularly emphatic. Juries have for centuries made the basic
decisions between guilt and mnocence and between criminal
responsibility and legal insanity upon the basis of the facts, as
revealed by all the evidence, and the law, as explained by instructions
detailing the legal distinctions, the placement and weight of the
burden of proof, the effect of presumptions, the meaning of intent, etc.
We think that to condemn the operation of this system here would be
to condemn the system generally. We are not prepared to do so.

Leland v. State of Or., 343 U.S. 790, 800, 72 S. Ct. 1002, 1008, (1952).

Instructing a criminal jury on evidentiary standards and burdens of proof less than

reasonable doubt 1s not prejudicial per se. Juries are capable of correctly applying
more than one burden of proof in making different factual determinations.
Hidalgo’s reliance upon federal authority condemning the use of the “slight
evidence” standard 1s also unavailing. Aside from being mere dicta, the i1ssue m
Huezo was the sufficiency of the evidence for conspiracy and the case had nothing
at all to do with instructing a jury on the admissibility of co-conspirator statements.
United States v. Huezo, 546 F.3d 174 (2™ Cir. 2008). The concurring judges did

not believe that “slight evidence” should be part of the substantive definition of the

clements of conspiracy out of concern it would undermine the reasonable doubt
standard. = Huezo, 546 F.3d at 184-89. Likewise, the admissibility and
consideration of coconspirator statements was not at issue in Partin, where the
“slight evidence” language appeared in an instruction to the jury on the definition
and elements of the substantive crime of conspiracy. United States v. Partin, 552

F.2d 621 (1977).
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Unlike the practice in some federal courts, Nevada does not use the “slight
evidence” standard when instructing a jury on the substantive law of conspiracy
nor did such instructions in the present case contain such language. 24 AA 4462-
65. Instead, the “slight evidence” language appears only 1n Instruction #40 which
informs the jury when it may consider co-conspirator statements as evidence

against Hidalgo. McDowell v. State, 103 Nev. 527, 529, 746 P.2d 149 (1987).

Most federal courts stopped instructing juries on the admissibility of coconspirator

statements 1n accord with changes in the federal rules of evidence in 1975. See
Ethel R. Alston, Admissibility of Statement by Co-Conspirator Under Rule
801(d)(2)(e) of Federal Rules of Evidence, 44 A.L.R. Fed. 627 (1979). Although

largely abandoned, the practice was uniformly and consistently found to have been

harmless error:

No court has held, however, that an instruction that gives the jury an
opportunity to second-guess the court's decision to  admit
coconspirator declarations, otherwise madmissible as hearsay, is
reversible error prejudicing the defendant. To the contrary, 1t has been
generally held that, so long as the court fulfills 1ts responsibility to
make the initial determination, such a charge only provides a windfall
to the defendant.

United States v. Cont'l Group, Inc., 603 F.2d 444, 459 (3d Cir. 1979). Likewise,

the Fifth Circuit has held that while it was erroneous to allow a jury to decide the

admissibility of coconspirator hearsay, such an error does not affect a defendant’s
substantial rights and is not grounds for reversal. United States v. Sutherland, 656
F.2d 1181, 1200 (5th Cir. 1981).

Even 1f Hidalgo’s jury were somehow confused and convicted him under an

unconstitutional “slight evidence” standard, any prejudice i1s limited to the
conspiracy count and fails to vitiate “all” the jury’s findings further demonstrating
any error 1s not structural. Instruction #40 was limited to the jury’s consideration
of coconspirator statements and the existence and membership in a conspiracy.
Therefore, any unlikely confusion of the burden of proof was limited to the crime

of conspiracy. Instruction #40 makes no mention at all of the crime of murder.
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Significantly, the jury acquitted Hidalgo of conspiracy to commit murder and
convicted instead on conspiracy to commit a battery. 24 AA 4500. Therefore, in
convicting Hidalgo of second degree murder, the jury did so on a theory other than
conspiracy liability. The jury’s findings and verdict as to second degree murder
remain entirely unaffected by any alleged confusion about slight evidence of a
conspiracy.

Regardless of whether the en banc court elects to weigh in on the continued
viability of Instruction #40 1in Nevada, its use can in nowise be deemed prejudicial
per se due to the very narrow and limited definition the Supreme Court has given
to structural error.

WHEREFORE, the State respectfully requests that the petition for en banc
reconsideration be denied.

Dated this 2™ day of October, 2012.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/Steven S. Owens

STEVEN S. OWENS

Chief Deputy District Attorney

Nevada Bar #004352 o

Office of the Clark County District Attorney
Regional Justice Center

200 Lewis Avenue

Post Office Box 552212

Las Vegas, Nevada 89155-2212

Attorney for Respondent
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14 COMES NOW Appellant, Luis Hidalgo, Jr. by and through counsel,

15 || Dominic P. Gentile, Esq., of the law firm of Gordon Silver, and files this Motion
16 | for Permission to File a Reply to Answer to Petition for En Banc Reconsideration.
17 After the panel affirmed his conviction, Mr. Hidalgo, Jr. brought a Petition
I8 | of En Banc Reconsideration on August 10, 2012. Thereafter, on September 19,
19 1 2012, this Court entered an Order directing the State to bring an Answer to the
20 | Petition. The State submitted its Answer on October 2, 2012.

21 Nevada Rule of Appellate Procedure 27(a) permits a moving party to request
22 1 an order or “other relief.” It is respectfully requested that this Court allow Mr.
23 || Hidaglo Jr. to bring a limited 11 page Reply to the State’s Answer to the Petition
24 | For En Banc Reconsideration. It is necessary that Mr. Hidalgo Jr. be afforded the
25 || opportunity to reply to the State’s Answer because there were misstatements of law

26 | advanced by the State that must be rectified before this issue of first impression
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IN THE SUPREME COURT OF THE STATE OF NEVADA

LUIS A, HIDALGO, JR. CASE NO. 5 4%ﬂgctronically Filed
Appellant ' t122012 12:12 p.m.
’ Tracie K. Lindeman
VS. REPLY TO ABISWERSDOreme Court
PETITION FOR EN BANC
THE STATE OF NEVADA RECONSIDERATION PURSUANT
TO NRAP 40A
Respondent.

INSTRUCTION #40 WAS STRUCTURAL ERROR AND
THEREFORE REVERSIBLE PER SE UNDER POST-BOLDEN NEVADA
CONSPIRACY JURISPRUDENCE

L The Constitutions of the United States of America and the State of
Nevada Require that the Underlying Conspiracy and Its Membership
Be Proven Beyond a Reasonable Doubt to Support Vicarious Liability
for a Coconspirator’s General Intent Offenses

The State takes the position that “[e]ven if Hidalgo’s jury were somehow
confused and convicted him under an unconstitutional ‘slight evidence’ standard,
any prejudice is limited to the conspiracy count” and did not impact the Second
Degree Murder conviction.'! The State says that because the jury’s verdict
“acquitted [the Petitioner] of conspiracy to commit murder and convicted instead
on conspiracy to commit battery” this somehow demonstrates that the conviction
for second degree murder was of necessity “on a theory other than conspiracy
liability”.” In addition to begging the question of how the State could make such a
statement, it demonstrates the State’s lack of comprehension of the law and
mechanics that must be employed when determining vicarious liability for the acts

of coconspirators in Nevada. However, it provides an ideal analytical starting

i_See6 Answer to Petition for En Banc Reconsideration, page 10, line 22 to page 11,
ine 6.

? See Answer to Petition for En Banc Reconsideration, page 11, lines 1 to 6.
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point to demonstrate why Instruction #40 requires per se reversal in this case. In
short, if the conspiracy conviction was tainted by the “slight evidence” instruction,
any general intent crime conviction inextricably linked to it falls like dominoes.

See Skilling v. United States, U.S.  ,130S. Ct. 2896, 2935 (2010).

In recent years this Court has undertaken the task of studying and clarifying
the law of vicarious liability for the criminal activity of others. In Sharma v. State,

118 Nev. 648, 56 P. 3d 868 (2002) this Court held that to be found liable as an

aider and abettor under NRS 193.330(1) for any specific intent offense, one 1s
required to possess the intent to accomplish the offense and the State must prove it
beyond a reasonable doubt. Id. 56 P. 3d at 872, fn. 17. There was no problem in
Sharma with the burden of proof instruction, only the instruction on the elements
of aiding and abetting for a specific intent offense. Therefore, the Sharma Court
used a harmless error analysis and, noting that the defendant spent a good deal of
his time at trial contesting specific intent, deemed it harmful and reversible error.
Id. 56 P. 3d at 873-834. Here, Luis A. Hidalgo Jr.’s defense was that he had neither
a desire for, knowledge of or involvement in the harm to Timothy Hadland until
after it occurred. Both at the trial and at the oral argument before the panel of this
Court, the State conceded its case was entirely based upon vicarious liability once
the First Degree Murder and Conspiracy to Commit Murder charges failed.’

In Bolden v. State, 121 Nev. 908, 124 P. 3d 191 (2005), this Court decided

3 See Transcript of Oral Argument by State, 23 AAA 4262 (“if you really think that
the only plan was to beat and the consequences naturally tend to destroy...that’s
[)ilour. second degree murder”); 23 AAA 4263 (“...the State’s not arguing that...Mr,
physically pulled the trigger”); 23 AAA 4265 (“...each member of the criminal
conspiracy 1s liable, responsible, for each act and bound by each declaration of
every other member”); 23 AAA 4266-4267 (“Then there are general intent
crimes...you’ll have the instructions with you on the definition...Under a
conspiracy for a general intent crime, the liability is different...because for a
eneral intent crime, a conspirator’s legally responsible for the crime that
ollows...The probable and natural consequences of the object of the
conspiracy...they are responsible for that, even if its past the original plan...even if
it was not intended as part of the original plan, and even ...if the conspirator was
not present at the time, because you run that risk when you conspire with people to
go out and beat somebody..”);
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an 1ssue that was not directly raised by the litigants. In Bolden the defendant
challenged the sufficiency of the evidence upon which his conviction was based.
The Court found it necessary to sua sponte examine the jury instructions regarding
the State’s theory of vicarious coconspirator liability and concluded that they did
not accurately state the law and “that the error cannot be held harmless under the
circumstances of this case.” Id. 124 P. 3d at 193. Once again the instructions on
burden of proof were not at issue. It was the “probable and natural consequences of
the object of the conspiracy” language in the instruction dealing with liability for a
coconspirator’s acts that was scrutinized and rejected. Id. 124 P. 3d at 196.

In Bolden this Court declined to adopt Pinkerton v. United States, 328 U.S.
640, 66 S. Ct. 1180 (1946) which holds that “reasonable foreseeability” that

criminal acts which take place in pursuit of the execution of the object of a
conspiracy is enough to hold a coconspirator criminally liable for those acts even if
(1) they were specific intent offenses; and, (2) the person being held vicariously
liable never actually intended that they occur. The Bolden Court expressly rejected

Pinkerton’s 60 years of progeny and held that where a specific intent crime is

either the object of the conspiracy or occurs in its pursuit, a coconspirator who did
not personally take part in the offense as a principal may only be vicariously liable
for it if the State can prove beyond a reasonable doubt that he had the specific
intent to commit such a substantive offense. Id. 124 P. 3d at 200. On the other
hand, if the crime for which vicarious liability is sought is one of general intent, the
natural and probable consequences doctrine remains applicable in Nevada. 1d. 124
P. 3d at 201. It is that latter aspect of Bolden that gives rise to the problem with
Instruction #40 in this case and requires reversal.

In this case the jury was properly instructed as to the need to find that the

defendants had the specific intent to commit murder in order to find them guilty of
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Count One — Conspiracy to Commit Murder® and Count Two’s First Degree
Murder component.” The jury was also instructed properly as to the lesser included
offenses in both of the Counts in the Indictment. The jury was made aware that it
could find that the object of the conspiracy alleged in Count One was not murder
but rather either of two general intent offenses: (1) to commit a battery with a
deadly weapon or resulting in substantial bodily harm® or, (2) to commit a simple
battery.” The jury was also made aware that, absent proof of a defendant’s specific
intent to commit murder as the object of the conspiracy or as a principal/aider and
abettor, First Degree Murder was not an available verdict.®

It is clear from the jury’s verdict that it rejected the proposition that the State
had proven — even under the “slight evidence” standard — that the object of the
conspiracy and/or the substantive offense were accompanied by the specific intent
to commit murder. 24 AAA 4500-4501°. It is equally clear that the jury found that
the object of the conspiracy was a general intent offense — either battery with a
deadly weapon or with substantial bodily harm. 24 AAA 4500. The logical
structure of the jury instructions and the analytical path that they set forth
mandated that, because the jury found that the object of the conspiracy was a

general intent offense, it could also find the defendant guilty of Second Degree

* See Jury Instructions #4 (24 AAA 4450), #15 ¢$24 AAA 4462), #18 (24 AAA
4465), #19 §24 AAA 4466), #22 (24 AAA 4469), #23 (24 AAA 4470) and Verdict
(24 AAA 4500).

5 See Jury Instructions #4 (24 AAA 4450), #12 (24 AAA 4459), #19 (24 AAA
4466) and Verdict (24 AAA 4501).

S See Jury Instructions #4 (24 AAA 4451), #18 (24 AAA 4465), #19 (24 AAA
4466), #72 (24 AAA 4469), #23 (24 AAA 4470), #25 (24 AAA 4472), #29 (24
AAA 4476) and Verdict (24 AAA 4501).

" See Jury Instructions #4 (24 AAA 4451), #18 (24 AAA 44695), #19 (24 AAA
4466), #22 (24 AAA 4469), #24 (24 AAA 4471), #25 (24 AAA 4472), #29 (24
AAA 4476) and Verdict (24 AAA 4501).

% See Jury Instructions #12 ?§24 AAA 4459), #18 (24 AAA 4465), #19 (24 AAA
4466), #20 (24 AAA 4467), #22 (24 AAA 4469) and #29 (24 AAA 4476).

* Attached hereto as Exhibit “A”.
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Murder employing the natural and probable consequences doctrine. The jury
followed that structured path to that conclusion.'® The instructions had a domino
effect, as they do in all conspiracy cases. If the jury finds guilt as to the conspiracy
it need do nothing more other than determine if the substantive charges were its
“natural and probable consequences” and therefore ‘“foreseeable” in order to
convict a coconspirator for vicarious liability.

What the jury did here is consistent with the law of vicarious liability for the
acts of a coconspirator announced in Bolden. It represents the “trial mechanism” as
that term was used by the United States Supreme Court in Arizona v. Fulminante,

499 U.S. 279, 309, 111 S. Ct. 1246 (1991), as it applies to conspiracy cases with

associated substantive charges. In post-Bolden conspiracy cases in Nevada, once a
finding of guilt as a member of a conspiracy is made, the analysis of the vicarious
liability component for general intent offenses that are committed as the “probable
and natural consequences” of the object of the conspiracy is by its nature
“mechanical” in application, in contradistinction to specific intent offenses that are
objects of or performed in furtherance of the object of the conspiracy. The latter
require the jury to analyze evidence of the specific intent of the passive
coconspirator. However, in deciding Bolden this Court clearly did not intended that

the determination of the existence and membership of a conspiracy that in turn

permits the application of the natural and probable consequences doctrine to lead
to a conviction for the general intent crime of Second Degree Murder on a

vicarious liability theory, could ever be based upon anything other than proof

beyond a reasonable doubt.

The law requires that the entry point to the analytical path of vicarious liability
set out in Bolden be a determination — employing the beyond a reasonable doubt

standard — of the existence of the conspiracy and the defendants membership in it.

'9 See Instructions #19 (24 AAA 4466) and #22 (24 AAA 4469).
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United States v. Chavez, 549 F. 3d 119, 125 (2" Cir. 2008) (citing United States v.
Huezo, 546 F. 3d 174, 180 (2" Cir. 2008). See In re Winship, 397 U.S. 358, 90
S.Ct. 1068, 1071 (1970); Cage v. Louisiana, 498 U.S. 39, 111 S.Ct. 328, 329

(1990)(due process clause requires every fact necessary to constitute the crime be
proven beyond a reasonable doubt). Instruction #40 placed the Court’s imprimatur
on employing the “slight evidence” standard for that determination. Any
instruction - particularly one that is “unnecessary”'' because it has nothing to do
with the jury’s function or duty in the trial - that places that entryway at a point
lower than a beyond a reasonable doubt threshold, damages the constitutionally
necessary structure of the analytical path for determining vicarious liability.
Moreover, because of the inclusion of Instruction #40, it is impossible to conduct
any analysis that can result in substantial certainty that (1) its “slight evidence”
standard did not act as the basis for the finding by the jury of the existence of and
Petitioner’s membership in the conspiracy to commit a general intent offense, and
(2) that a subsequent ‘domino effect’ flowing from that finding did not result in the
verdict as to the Second Degree Murder charge. A clear and non-confusing

instruction that only the beyond a reasonable doubt standard should be applied by

"' “While we agree that it was unnecessary to instruct the jury regarding the
evidentiary threshold applied by a district court in admitting coconspirator
statements, we disagree that the jury was confused as to the State's burden of
proof.” See Order of Affirmance, page 8. At the oral argument before the panel of
this Court, counsel for Luis A. Hidalgo Jr. called its attention to the fact that he
intentionally did NOT move to strike the coconspirators statements either at the
end of the State’s case in chief or at the close of evidence, thus conceding their
admissibility on the “slight evidence” standard of McDowell v. State, 103 Nev.
527, 529, 746 P.2d 149 (Nev. 1987). This case is NOT, as the State suggests in its
Answer at page 9, about the “admissibility and consideration of coconspirator
statements”. Therefore, United States v. Huezo, 546 F.3d 174 (2d Cir. 2008),
United States v. Partin, 552 F.. 2d 621 (5" Cir. 1977) and the other federal cases
presented to this Court by Petitioner Hidalgo Jr. provide influential authority.
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the jury to each and every element of a criminal offense before guilt can be found
1s a “basic protection” without which “a criminal trial cannot reasonably serve its
function as a vehicle for determination of guilt or innocence...and no criminal
punishment may be regarded as fundamentally fair.” Rose v. Clark, 478 U.S. 570-
577-578, 106 S.Ct. 3101 (1986)(internal citations omitted). Anything less must

necessarily result in having the effect of substantially reducing the State’s burden
of proof on the substantive count(s) for which one found to have been a member of
the conspiracy is being scrutinized by the jury for vicarious liability. It is precisely
for that reason that, in the narrow context of this case and others similarly situated
wherein vicarious liability for general intent offenses flows from the conspiracy
conviction, the giving on Instruction #40 is reversible per se.

II. The Presence of Reversible Error per se is Inescapable12

Whether an error is mere “trial error” which can be subject to harmless error
review or rises to “structural error” which is reversible per se is determined not
only by the difficulty of assessing the effect of the error but also by analyzing the
“fundamental unfairness” of the error, or the “irrelevance of harmlessness” test.

(131

Structural error need not “‘always’ or ‘necessarily’ render a trial fundamentally

unfair and unreliable.” It must “affec[t] the framework within which the trial
proceeds.” United States v. Gonzalez-Lopez, 548 U.S. 140, 126 U.S. 2557, 2563-
2564 (2006). It cannot be gainsaid that such is the situation here.

The issue before the Court in this case is the most fundamental aspect of the
framework of a criminal trial in which a conspiracy conviction can lead to
vicarious liability for a general intent offense: the necessity of being certain that
the burden of proof employed by the jury in finding the defendant guilty of the

predicate conspiracy was “beyond a reasonable doubt”. In Sullivan v. Louisiana,

> As this Court directed the State to address the “issue of whether the %IVII‘I g of
Jury Instruction 40 was per se reversible error”, this Reply will limit itself to that
issue.
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508 U.S. 275, 113 S.Ct. 2078 (1993) the United States Supreme Court held that the
Sixth Amendment to the Constitution of the United States “includes, of course, as
its most important element, the right to have the jury, rather than the judge, reach
the requisite finding of ‘guilty’.” Id. 113 S.Ct. at 2080. The Due Process Clause of
the Fifth Amendment requires that the state prosecutor bear the burden of proving
all elements of the offense charged by persuading the fact-finder “beyond a
reasonable doubt” of the facts necessary to establish each of those elements. Id. at
2080. “It would not satisfy the Sixth Amendment to have a jury determine that the

defendant is probably guilty..” Id. at 2081. The instruction at issue in Sullivan was

identical with the one given in Cage. Id. at 2080. In Cage the charge to the jury did
at one point contain an accurate instruction as to beyond a reasonable doubt being
the required standard of proof. Cage, at 111 S. Ct. at 329. Thus the record before
the United States Supreme Court in both cases contained an accurate instruction as
to the standard but an additional instruction that created a problem with
ascertaining what the jury actually did with them when viewed together. The
Sullivan Court made an attempt to apply the harmless error analysis in Chapman v.

California, 386 U.S. 18, 87 S.Ct. 824 (1967) but found it impossible. Sullivan

stated:

“... the question it instructs the reviewing court to consider is not what effect
the constitutional error might generally be expected to have upon a reasonable
jury, but rather what effect it had upon the guilty verdict in the case at hand.
Harmless-error review looks...to the basis on which ‘the jury actually rested
its verdict’. The inquiry, in other words, is not whether, in a trial that occurred
without the error, a guilty verdict would surely have been rendered, but
whether the guilty verdict actually rendered in this trial was surely
unattributable to the error. That must be so, because to hypothesize a guilty
verdict that was never in fact rendered — no matter how unescapable the
findings to support that verdict might be — would violate the jury-trial
guarantee.”
Sullivan, 113 S.Ct. at 2081-2082.

In finding the situation before it defied harmless error analysis, the Sullivan
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Court went on to hold that “the essential connection to a ‘beyond a reasonable
doubt’ factual finding cannot be made where the instructional error consists of a
misdescription of the burden of proof which vitiates al/ the jury’s findings. A
reviewing court can only engage in pure speculation — its view of what a
reasonable jury would have done. And when it does that, ‘the wrong entity judge[s]
the defendant guilty.” Id. at 2082. By directing the jury to apply the “slight
evidence” standard as to the existence of the conspiracy and the defendants
membership in it — over the objection of the defendants — the record before this
Court provides no safe harbor for any of the jury’s findings regarding the Second
Degree Murder charges. Throughout these proceedings the State has never
suggested that Luis A. Hidalgo Jr.’s liability for that offense was on any other
theory than vicarious liability. The evidence is uncontroverted that he was not at
the scene of the homicide.

A jury instruction that undercuts a proper beyond a reasonable doubt
instruction results in vitiating its efficacy. See Cool v. United States, 409 U.S.
100, 102-103, 93 S. Ct. 354 (1972); Sandstrom v. Montana, 442 U.S. 510, 521, 99
S.Ct. 2450 (1979). The United States Court of Appeals for the Ninth Circuit has

recently applied Sullivan under circumstances wherein a proper beyond a
reasonable doubt instruction was rendered ineffective by another instruction that

resulted in lowering the burden of proof. Doe v. Busby, 661 F. 3d 1101 (9" Cir.

2011). The jury in Doe was given a correct beyond a reasonable doubt instruction
but was also given an instruction that allowed it to consider evidence of prior
uncharged crimes on a preponderance of the evidence standard as to whether they
occurred and told that, if it found that they did occur, the instructions permitted
them to lead to a conviction of murder. The Ninth Circuit applied structural error
analysis and affirmed the district court’s grant of a writ of habeas corpus. In the

course of doing so, the Ninth Circuit conducted a plenary review of prior United
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States Supreme Court and Ninth Circuit authority following the Sullivan decision.
It held:

“Misstating the correct burden of proof is in the category of errors that cannot
be balanced or offset by the consideration of competing evidence. Not only is
the judge’s misstatement of the burden of proof not an evidentiary issue for
the fact finder, the error occurs after the taking of evidence and necessarily
impacts the whole of the trial because the judge has allowed the properly
received evidence to be filtered through ... “an unconstitutional lens...When
the jury heard the preponderance instruction in tandem with the reasonable
doubt instruction and without a reconciliation from the trial court, the jurors
were left to guess what standard to apply...While we presume jurors follow
the instructions they are given, we cannot equally assume they can sort out
legal contradictions.”

Doe v. Busby, 661 F. 3d 1001, 1022-1023(emphasis added).

This Court has recognized the validity of that last observation made by the

Ninth Circuit in Doe. See Culverson v.State, 106 Nev. 484, 488, 797 P. 2d 238,
240 (1990) ("a juror should not be expected to be a legal expert”). Instruction #40

was a confusing and misleading statement of inapplicable law. Jury instructions
that tend to confuse or mislead the jury are erroneous. Id. at 106 Nev. 488. Over
the objection of the defendants, this jury was directed to consider the essential
elements of the crime of conspiracy on less than a beyond a reasonable doubt
standard. It was also instructed that if it found the defendants to be members of the
conspiracy it could find them guilty of the general intent offenses that were its
natural and probable consequences.

It is respectfully submitted that even had no objection been made to
Instruction #40 this Court could have treated it as plain error and reversed without

making a harmless error analysis. See United States v. Colon-Pagan, 1 F.3d 80 (1"

Cir. 1993) (reversing under plain error doctrine where burden of proof erroneous).
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III. CONCLUSION

The problem before the Court repeats itself in every conspiracy trial wherein
lesser included general intent substantive offenses are presented to the jury
allowing them to convict on the “natural and probable consequences” test. If
Instruction #40 is given under those circumstances, it invites the jury to convict
based upon a finding of existence of and membership in the conspiracy by “slight”
evidence and then using that finding plus the “natural and probable consequences”
test to find guilt for substantive offenses such as Second Degree Murder in this
case. The district courts of Nevada need to be directed not to do so in the future
under similar circumstances. The risks are too great and there is no need for a jury
to act as a court of review of the judicial decision to admit the coconspirator
testimony.

This Court should grant the Petition for Reconsideration En Banc, reverse

the conviction of Luis A. Hidalgo Jr. and remand to the trial court for a new trial.

Dated this ay of October, :
d this 9 Pday of October, 2012

DOMINIC P. GENTILE, ESQ.
State Bar No. 1923

3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 89169

(702) 796-5555

Attorney for Appellant
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ORIGINAL " EDWARD A. FRIEDLAND

CLERK OF THE COURT &5

DISTRICT COURT

(it 305P

FEB 17 2009

3Y.
CLARK COUNTY, NEVADAENISE HUSTED, DEPUTY

THE STATE OF NEVADA,
Plaintiff,
Vs~
LUIS HIDALGO, JR,,

Defendant.

Nt S g Mt S N’ et vt Nl N’

VERDICT

We, the jury in the above entitled case, find the Defendant LUIS HIDALGO, JR., as

follows:

COUNT 1 - CONSPIRACY TO COMMIT MURDER

(please check the appropriate box, select only one)

o Guilty of Conspiracy To Commit Murder

/q Guilty of Conspiracy To Commit A Battery With A Deadly Weapon or

Battery Resulting In Substantial Bodily Harm
o Guilty of Conspiracy To Commit A Battery
o Not Guilty

CASE NO: (C241394
DEPT NO: XXI
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l follows:

{{ COUNT 2 - MURDER WITH USE OF A DEADLY WEAPON

(please check the appropriate box, select only one)

0 Guilty of First Degree Murder With Use of a Deadly Weapon

o Guilty of First Degree Murder

fﬂ' Guilty of Second Degree Murder With Use of a Deadly Weapon
o Guilty of Second Degree Murder

, o Guilty of Involuntary Manslaughter

l 0 Not Guilty

DATED this /7 _ day of February, 2009

We, the jury in the above entitled case, find the Defendant LUIS HIDALGO, JR,, as

: Fd%PERSOW

PA3579

HID PA03399




SuPREME COURT
OF
NEvaDA

(0) 1947A offeise

INTHE SUPREME COURT OF THE STATE OF NEVADA

LUIS HIDALGO, JR. A/K/A LUIS A. No. 54209
HIDALGO,

Appellant,
THE STATE OF NEVADA, o
Respondent. - NOV 13 2012

TRACIE K. LINDEMAN

ORDER DENYING EN BANC RECONSIDERATION

Having considered the petition on file herein, we have
concluded that en banc reconsideration is not warranted. NRAP 40A.

Accordingly, we
- ORDER the petition DENIED. |

Cokriy

Pickering J
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CHERRY, C.J., with whom, SAITTA, J., agrees, dissenting:

We would grant en banc reconsideration of this matter.
Although we can compel en banc reconsideration pursuant to NRAP
40A(), we elect to_dissgnt to this order because our votes would not change

the ultimate outcome of this appeal.

cc:  Hon. Valerie Adair, District Judge
Gordon & Silver, Ltd.

Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

William K. Suter
Clerk of the Court

May 13, 2013 (202) 479-3011
Clerk -
Supreme Court of Nevada , F g L
Supreme Court Building
201 S. Carson Street, Suite 201 MAY 15 2013

Carson City, NV 89701-4780 ACIE KTLIHDEMAN
CLUZRK., cCO
’ DERPUTY CLER
Re: Luis Hidalgo, Jr., aka Luis A. Hidalgo -

v. Nevada

No.12-1104

(Your No1-54209,54272)

Dear Clerk:

The Court today entered the following order in the above-entitled case:

The petition for a writ of certiorari is denied.

Sincerely,

[ o [ e

William K. Suter, Clerk

GECEIVEy.

MAY 15 2013
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MARGARET A. MCLETCHIE, Nevada Bar No. 10931
MCLETCHIE SHELL LLC

Electronically Filed

02/29/2016 01:07:37 PM

%*W

CLERK OF THE COURT

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101
Telephone: (702) 728-5300
Facsimile: (702) 425-8220

Email: maggie @nvlitigation.com
Attorney for Petitioner, Luis Hidalgo Jr.

EIGHTH JUDICIAL DISTRICT COURT

LUIS HIDALGO, JR.,

CLARK COUNTY, NEVADA

Case No.: 08C241394

Petitioner, Dept. No.: XXI
vs: PETITIONER’S APPENDIX FOR
SUPPLEMENTAL PETITION
Respondent,
VOLUME XX:
PETITIONER’S APPENDIX FOR SUPPLEMENTAL PETITION FOR WRIT OF
HABEAS CORPUS
VOLUME DATE DOCUMENT BATES
I 06/20/2005 | Information HID PA0OOOO1 -
HID PA0O000O4
I 07/06/2005 | Notice Of Intent To Seek Death HID PA0OOOS -
Penalty HID PA00009
I 07/06/2005 | Notice Of Intent To Seek Death HID PAOOO10 -
Penalty HID PA00014
I 11/14/2006 | Answer To Petition For Writ of HID PA0OOO1S5 -
Mandamus Or, In the Alternative, HID PA00062
Writ of Prohibition
I 12/20/2006 | Reply to State's Answer To Petition HID PA00O063 -
For Writ of Mandamus Or, In The HID PA0O0OO79
Alternative, Writ of Prohibition
I 02/04/2008 | Guilty Plea Agreement HID PAOOOSO -
HID PA0O0O091
I 05/29/2008 | Advance Opinion 33, (No. 48233) HID PA00092 -
HID PAQO113

PA
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VOLUME DATE DOCUMENT BATES
I 02/11/2008- | Docket HID PA0OO114 -
01/13/2016 HID PA00131
I 02/11/2008- | Minutes HID PA00132 -
11/10/2015 HID PA00200
II 02/13/2008 | Indictment HID PA00201 -
HID PA00204
II 02/20/2008 | Transcript of Proceedings: HID PA0020S5 -
Hearing re Arraignment HID PA00209
I 03/07/2008 | Notice of Intent to Seek Death Penalty | HID PA00210 -
HID PA00212
II 04/01/2008 | Transcript of Proceedings: HID PA00213 -
Hearing re Motions HID PA00238
I 05/01/2008 | Amended Indictment HID PA00239 -
HID PA00241
II 06/18/2008 | Amended Notice of Intent To Seek HID PA00242 -
Death Penalty HID PA00245
II 06/25/2008 | Notice of Motion And Motion To HID PA00246 -
Consolidate Case No. C241394 Into HID PA00258
C212667
II 12/08/2008 | Defendant Luis Hidalgo Jr. And Luis | HID PA00259 -
Hidalgo IIT's Opposition To The HID PA00440
Motion To Consolidate Case No.
(C241394 Into C212667 + Exhibits A-
G
M1 12/08/2008 | Defendant Luis Hidalgo Jr. And Luis | HID PAQO441 -
Hidalgo IIT's Opposition To The HID PA00469
Motion To Consolidate Case No.
(C241394 Into C212667, Exhibits H-K
11 12/15/2008 | Response To Defendant Luis Hidalgo, | HID PA00470 -
Jr. and Luis Hidalgo, III's Opposition | HID PA00478
To Consolidate Case No. C241394
Into C212667
M1 01/07/2009 | State's Motion To Remove Mr. HID PA00479 -
Gentile As Attorney For Defendant HID PA00499
Hidalgo, Jr., Or In The Alternative, To
Require Waivers After Defendants
Have Had True Independent Counsel
To Advise Him
11 01/16/2009 | Order Granting The State's Motion To | HID PA0O0500 -
Consolidate C241394 Into C212667 HID PA00501
11 01/16/2009 | Waiver of Rights To A Determination | HID PA00502
Of Penalty By The Trial Jury
11 01/29/2009 | Transcript of Proceedings: HID PA00503 -
Jury Trial - Day 3 HID PA00522

PA
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VOLUME DATE DOCUMENT BATES
11 01/30/2009 | Transcript of Proceedings: HID PA00523 -
Jury Trial - Day 4 HID PA00538
M1 02/02/2009 | Transcript of Proceedings: HID PA00539 -
Jury Trial - Day 5 (Pg. 1-152) HID PA00690
IV 02/02/2009 | Transcript of Proceedings: HID PA0O0691 -
Jury Trial - Day 5 (Pg. 153-225) HID PA00763
IV 02/06/2009 | Transcript of Proceedings: HID PA00764 -
Jury Trial - Day 6 HID PA00948
\% 02/04/2009 | Transcript of Proceedings: HID PA00949 -
Jury Trial - Day 7 HID PA(01208
VI 02/05/2009 | Transcript of Proceedings: HID PA01209 -
Jury Trial - Day 8 HID PA01368
VI 02/06/2009 | Transcript of Proceedings: HID PA01369 -
Jury Trial - Day 9 HID PA(Q1553
VIII 02/09/2009 | Transcript of Proceedings: HID PA01554 -
Jury Trial - Day 10 (Pg. 1-250) HID PA(01803
IX 02/09/2009 | Transcript of Proceedings: HID PA01804 -
Jury Trial - Day 10 (Pg. 250-340) HID PA(01894
X 02/10/2009 | Transcript of Proceedings: HID PA01895 -
Jury Trial - Day 11 (Pg. 1-250) HID PA(02144
X1 02/10/2009 | Transcript of Proceedings: HID PA02145 -
Jury Trial - Day 11 (Pg. 1-251) HID PA02212
XII 02/11/2009 | Transcript of Proceedings: HID PA02213 -
Jury Trial - Day 12 (Pg. 1-250) HID PA(02464
X1 02/11/2009 | Transcript of Proceedings: HID PA02465 -
Jury Trial - Day 12 (Pg. 251-330) HID PA02545
X1V 02/12/2009 | Transcript of Proceedings: HID PA02546 -
Jury Trial - Day 13 HID PA02788
XV 02/17/2009 | Transcript of Proceedings: HID PA02789 -
Jury Trial - Day 14 HID PA02796
XVI 02/05/2009 | Court Exhibit: 2 (C212667), HID PA02797 -
Transcript of Audio Recording HID PA02814
(5/23/05)
XVI 02/05/2009 | Court Exhibit: 3 (C212667), HID PA02815 -
Transcript of Audio Recording HID PA02818
(5/24/05)
XVI No Date On | Court Exhibit: 4 (C212667), HID PA02819 -
Document | Transcript of Audio Recording (Disc | HID PA02823
Marked As Audio Enhancement)
XVI 02/05/2009 | Court Exhibit: 5 (C212667), HID PA02824 -
Transcript of Audio Recording (Disc | HID PA02853
Marked As Audio Enhancement)
XVI 05/20/2010 | Court Exhibit: 229 (C212667) HID PA02854

Note

PA
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VOLUME DATE DOCUMENT BATES
XVI 02/10/2009 | Court Exhibit: 238 (C212667) HID PA02855 -
Phone Record HID PA02875
XVI 02/17/2009 | Jury Instructions HID PA02876 -
HID PA02930
XVII 03/10/2009 | Defendant Luis Hidalgo, Jr.'s Motion | HID PA02931 -
For Judgment Of Acquittal Or, In The | HID PA02948
Alternative, A New Trial
XVII 03/17/2009 | State's Opposition To Defendant Luis | HID PA02949 -
Hidalgo Jr.'s Motion For Judgment of | HID PA02961
Acquittal Or, In the Alternative, A
New Trial
XVII 04/17/2009 | Reply To State's Opposition To HID PA02962 -
Defendant Luis Hidalgo Jr.'s Motion HID PA02982
For Judgment of Acquittal Or, In the
Alternative, A New Trial
XVII 04/27/2009 | Supplemental Points And Authorities | HID PA02983 -
To Defendant Luis A. Hidalgo, Jr.'s HID PA02991
Motion For Judgment Of Acquittal Or,
In The Alternative, A New Trial
XVII 06/19/2009 | Luis A. Hidalgo Jr.'s Sentencing HID PA02992 -
Memorandum HID PA03030
XVII 06/23/2009 | Transcript of Proceedings: HID PA03031 -
Sentencing HID PA03058
XVII 07/06/2009 | Ex-Parte Application Requesting That | HID PA03059 -
Defendant Luis A. Hidalgo Jr.'s Ex- HID PA03060
Parte Application Requesting An
Order Declaring Him Indigent For
Purposes Of Appointing Appellate
Counsel Be Sealed
XVII 07/10/2009 | Judgment Of Conviction HID PA03061 -
HID PA03062
XVII 07/16/2009 | Luis Hidalgo, Jr.'s Notice Of Appeal HID PA03063-
HID PA03064
XVII 08/18/2009 | Amended Judgment Of Conviction HID PA03065 -
HID PA03066
XVIII 02/09/2011 | Appellant Luis A. Hidalgo, Jr.'s HID PA03067 -
Opening Brief HID PA03134
XVII 06/10/2011 | Respondent’'s Answering Brief HID PA03135 -
HID PA03196
XVII 09/30/2011 | Appellant Luis A. Hidalgo, Jr.'s Reply | HID PA03197 -
Brief HID PA(03238
XVIIL 03/09/2012 | Order Submitting Appeal For HID PA03239

Decision Without Oral Argument

PA
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VOLUME DATE DOCUMENT BATES

XVIII 03/30/2012 | Appellant's Motion To Reconsider HID PA03240 -
Submission For Decision Without HID PA03251
Oral Argument

XVII 04/17/2012 | Appellant’'s Emergency Supplemental | HID PA03252 -
Motion To Reconsider Submission HID PA03289
For Decision Without Oral Argument
+ Exhibits A-C

XIX 04/17/2012 | Appellant's Emergency Supplemental | HID PA03290 -
Motion To Reconsider Submission HID PA03329
For Decision Without Oral Argument,
Exhibit D

XIX 04/26/2012 | Notice Of Oral Argument Setting HID PA03330

XIX 06/05/2012 | Appellant's Notice of Supplemental HID PA03331 -
Authorities [NRAP31(e)] HID PA0Q3333

XIX 06/21/2012 | Order Of Affirmance HID PA03334 -

HID PA03344

XIX 07/09/2012 | Petition For Rehearing Pursuant To HID PA03345 -
Nevada Rule Of Appellate Procedure | HID PA03351
40

XIX 07/27/2012 | Order Denying Rehearing HID PA03352

XIX 08/10/2012 | Petition For En Banc Reconsideration | HID PA03353 -
Pursuant To NRAP 40A HID PA03365

XIX 09/18/2012 | Order Directing Answer To Petition HID PA03366
For En Banc Reconsideration

XIX 10/02/2012 | Answer To Petition For En Banc HID PA03367 -
Reconsideration HID PA03379

XIX 10/09/2012 | Luis A. Hidalgo, Jr.'s Motion For HID PA03380 -
Permission To File A Reply To HID PA03383
Answer To Petition For En Banc
Reconsideration

XIX 10/12/2012 | Instruction #40 Was Structural Error HID PA03384 -
And Therefore Reversible Per Se HID PA03399
Under Post-Bolden Nevada
Conspiracy Jurisprudence

XIX 11/13/2012 | Order Denying En Banc HID PA03400 -
Reconsideration HID PA03401

XIX 05/15/2013 | Letter to Clerk of Court: Petition For | HID PA03402
USSC Writ Of Certiorari Denied

XX 12/31/2013 | Petition For Writ Of Habeas Corpus HID PA03403 -
(Post Conviction) HID PA03483

XX 12/31/2013 | Motion For Appointment Of Counsel | HID PA03484 -

HID PA03488

PA
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XX 01/08/2014 | Order For Petition For Writ Of Habeas | HID PA03489
Corpus

XX 01/13/2014 | State's Response To Defendant’s Pro HID PA03490 -
Per Motion For Appointment of HID PA03494
Counsel

XX 01/13/2016 | Documents received from the Nevada | HID PA03495 —
Secretary of State HID PA03516

DATED this 29" day of February, 2016.

/s/ Margaret A. Mcletchie

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
MCLETCHIE SHELL LLC

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Telephone: (702) 728-5300

Facsimile: (702) 425-8220

Email: maggie @nvlitigation.com

Attorney for Petitioner, Luis Hidalgo Jr.
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CERTIFICATE OF SERVICE

1
9) Pursuant to NRCP 5(b)(2)(B) I hereby certify that on the 29'" day of February, 2016,
3| |I mailed a true and correct copy of the foregoing VOLUME XX: PETITIONER’S
4 APPENDIX FOR SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS by
5
’ depositing the same in the United States mail, first-class postage pre-paid, to the following
7 address:
8
STEVEN B. WOLFSON, District Attorney
9 RYAN MACDONALD, Deputy District Attorney
10 200 Lewis Avenue
P.O. Box 552212
11 Las Vegas, Nevada 89155
12 MARC DIGIACOMO, Deputy District Attorney
13 Office of the District Attorney

301 E. Clark Avenue # 100
Las Vegas, NV 89155

[
~

Attorneys for Respondent

L.AS VEGAS, NV 89101
(702)728-5300 (T) / (702)425-8220 (F)

WWW.NVLITIGATION.COM
ek [
N n

701 EAST BRIDGER AVE., SUITE 520

[
~l

Certified by: /s/ Mia Ji
An Employee of McLetchie Shell LLLC

i
o0
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RECEIVED

DEC 3 1 2083

-y E
3
Case No. Cﬂtﬂ‘??{’{ D
Dept. No. c;H F‘LE
| DEC 3 1203
%ffml OuRT
.‘I‘_'l
INTHE J JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
URTY
IN AND FOR CLARI COURTY
—-oCo-
Luis WIdALGS, TE,
Petitioner, PETITION FOR WRIT
OF HABEAS CORPUS
vs. (POST CONVICTION)
~
- /080241394
_ IS)DﬁO Bﬁm;@dﬂﬂﬂm”o”cy PWHC
Petition lor Wril of Habeas Carpus
Respondent. 3313095
/ URTAAMRTALI
INSTRUCTIONS:

(1) This petition must be legibly handwritten or
typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted
or with respect to the facts which You rely upon to support your
grounds for relief. No citation of authorities need be
furnished. 1If briefs or arguments are submitted, they should be
submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete
the Affidavit in Support of Request to Proceed in Forma Pauperis.
You must have an authorized officer at the pPrison complete fhe
certificate as to the amount of money and securities on deposit
Lo your credit in any account in the institution,

(4) You must name as respondent the person by whom you are

confined or restrained. If you are in a specific institution of
E the department of Prisons, name the warden or head of the
2 institution. If you are not in a specific institution of the
Y department but within its custody, name the director of the
% department of prisons.
h [l
'-o‘- (5) .You must include all grounds or claims for relief which
Y /ou may have regarding your conviction Or sentence. Failure to
ﬁ ralilse all grounds in this
Q

_ _petition may preclude you from filing
future petitions challenging your conviction and sentence,

PA3590 \b

HID PA03403



(6) You must allege specific facts supporting the claims in
the petition you file seeking relief from any conviction or
sentence. Fallure to allege specific facts rather than jusi:
conclusions may cause your petition to be dismissed. 1If your
petition contains a claim of ineffective assistance of counsel,
that claim will operate to waive the attorney-client privilege
for the proceeding in which you claim your counsel was
ineffective.

(7) When the petition is fully completed, the original and
one copy must be filed with the clerk of the state district court
tor the county in which you were convicted. One copy must be
malled to the respondent, one copy to the attorney general's
office, and one copy to the district attorney of the county in
which you were convicted or to the original prosecutor if you are
challenging your original conviction or sentence. Copies must
conform 1in all particulars to the original submitted for filing.

PETITION
1. Name of institution and county in which you are

presently imprisoned or where and how you are presently

restrained of your liberty: A/SZ7HdHN ANAYA (c@d ZTLoAL CanTer,
0 ALSR: CTY, NeNANA

2. Name and location of court which entered the judgment

of conviction under attack: €7G+7H JUDICIAL DISTRACD COWRS,
CLAAX CONSTY , NENADA ‘

3. Date of judgment of conviction: July 10, 2ocs
4. Case number; C &Y /37¢

5. (a) Length of sentence: 720 CONSERLIIVE [ E" TEXRNS
SR RIS

(b) If sentence is death, state any date upon which

executlion 1s scheduled: /@74¢

6. Are you presently serving a sentence for a conviction

other than the conviction under attack in this motion?

Yes ' No X

[f "yes” list crime, case number and sentence being served at

2
PA3591
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this time:

7. Nature of offense involved in conviction being

challenged: Jcteed Qevtes Nwiden “or o Dopviy Lowm pars :
C’o;@dplﬁm_?l TO comM™ T RATTERY %5((377 DE‘F""})LY L}\J'ﬂ"ifdﬁé .

8. What was your plea? (check one)
(a) Not Guilty 2{;

(b) Guilty

(c) Guilty but mentally ill

(d) Nolo Contendere .
9. If you entered a plea of guilty or guilty but mentally

111 to one count of an indictment or information, and a plea of

not guilty to another count of an indictment or information. or

if a plea of quilty or guilty but mentally ill was negotiated,

give details: riﬁ

10. If you were found guilty after a plea of not guilty,
was the finding made by: (check one)
(a) Jury X (b) Judge without a jury

11. Did you testify at the trial? Yes X No

12. Did you appeal from the judgment of conviction?

Yes L No

13. If you did appeal, answer the following:

(a) Name of court: /Vé\’ﬁ"ﬁ/f Jﬁ,ﬂ%é???'é' Cewezr

(b) Case number or citation: 4 ¥4 O0?
(c) Result: OADERT o ACEIAMANCGE

(d) Date of result: Af\L /0, 2013

3

1

PA3592
HID PA03405



(Attach copy of order or decision, if avallable.)

14. If you did not appeal, explain briefly why you did not:

AN/ A

15. Other than a direct appeal from the judgment of
conviction and sentence, have you previously filed any petitions,
applications or motions with respect to this judgment in anv

court, state or federal? Yes No X

16. If your answer to No. 15 was "yes”, give the following

information:
{(a) (1) Name of court: ‘ﬂéﬁ??

(2) Nature of proceedings:

(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your

petition, application or motion? Yes No

(5) Result:

(6) Date of result:

(7) 1If known, citations of any written oplnion oir date

of orders entered pursuant to such result:

(b} As to any second petition, application or motion, give

the same information:

(1) Name of court:

(2} Nature of proceedings:

4
PA3593
HID PA03406



(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your

petition, application or motion? Yes No

(5) Result:

(6) Date of result:

(7) 1If known, citations of any written opinion or date

of orders entered pursuant to such result:

(c) As to any third or subsequent additional applications
or motions, give the same information as above, list them on a
separate sheet and attach.

(d) Did you appeal to the highest state or federal court
having jurisdiction, the result or action taken on any petition,
application or motion?

(1) First petition, application or motion?
Yes No

——rie odebre—

Citation or date of decision:

(2) Second petition, application or motion?

Yes No

S —— A

Citation or date of decision:

(3) Third or subsequent petitions, applications or

motions? Yes No

Citation or date of decision:

(¢) .If you did not appeal from the adverse actioh on any
petition, application or motion, explain briefly why you did not.
(You must relate specific facts in response to this question.
Your response may be included on paper which is 8 1/2 by 11
inches attached to the petition. Your response may not exceed

PA3594
HID PA03407



five handwritten or typewritten pages in length.) LJ]Q.

17. Has any ground being raised in this petition been
previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any otheir

post-conviction proceeding? If so, identify: No

(a) Which of the grounds is the same:_ N|f{}

(b) The proceedings in which these grounds were raised:

(¢) Briefly explain why you are again raising these

-

grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2

by 11 inches attached tc the petition. Your response may not

exceed five handwritten or typewritten pages in length.)

Nl A

18. If any of the grounds listed in Nos. 23(a), (b}, (c)
and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or
federal, list briefly what grounds were not so presented, and
give your reasons for not presenting them. (You must relate
specific facts in response to this question. Your response may
be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or

typewritten pages in length.) 2 GROUPIS HEREWN FROFERLY

PRESENTED J 4 fPBERS LPeT77700] .

6
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19. Are you filing this petition more than 1 year following
the filing of the judgment of conviction or the filing of a
decision on direct appeal? If S0, state briefly the reasons for
the delay. (You must relate specific facts in response to ihis
question. Your response may be included on paper which is 83 1/2
by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length,)

THN JETITION 15 T8 [y £D .

20. Do you have any petition or appeal now pending in any

court, either state or federal, as to the judgment under attack?

Yes No _L

If yes, state what court and the case number:

21. Give the name of each attorney who represented you in

the proceeding resulting in your conviction and on direct appeal:

Dominic Gevmies — TR, SENTENCiﬂC\"‘t AfFPER L

22. Do you have any future sentences to serve after you

complete the sentence imposed by the judgment under attack?

Yes No Zg

If yes, specify where and when it is to be served, if you know:

23. State concisely every ground on which you claim that
you are being held unlawfully. Summarize briefly the factsg
supporting each ground. If necessary you may attach pages

stating additional grounds and facts supporting same.

PA3596
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(a) Ground ona:
SE & ACCOMPANYING SuePOETIN G
emodmdum  or Costs € Audhezrhes .

Supportinggfacts:

PeTTI 6N AdaPTS Al FACS, ARGCUMENTS

ARD ASSEIRTIONS PLESOSTED (o THE ACCOMPANYING

MEMOLANILUM o= POINTS AR AUTHORTIES |1 Supro&T

OF THE [PSTANT FETITIAN.

P
HID PA0341 (ﬁ
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ground two:

Supporting Facts:

P

A\3598
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

{c) Ground three:

Supporting Facts:

10
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(b) Ground four:

Supporting_Facts:

il

RA3600
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ground fiva:

-
/
/
/
/
/
/
/
(
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10

11

12

13

14

15

16

17

ig

19

20

21

22

23

24

23

WHEREFORE,

relief to which he may be entitlad in this procaaeding.

execuTeD at_Cagon gy v

petiticner prays

that the court grant petitionad

: Nevada on the Qé

Day of D@eﬂ\b@_/

, 245 .

L()\".;v Wﬁa I
Semvone; T Ploro Rt

¥
&
£
ia
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-
. ﬂ___

VERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner
named in the foregoing petition and knows the contents thereof; that the pleading
is true of his own knowledge, except as to those matters stated on information and

belief, and as to such matters he believes them to be true.

CERTIFICATE OF SERVICE BY MAIL

I do certify that I mailed a true and correct copy of the foregoing

PETITION FOR WRIT OF HABEAS CORPUS to the below addresses on thiéélgé day of

Pecember » 2013 , by placing same into the hands of prison law library

staff for posting in the U.S. Mail, pursuant to N.R.C.P. 5:

NEVRA  arwudr Lo
Fo S. Gopsed S
Casen Cay, W BFJ00-470

£

Ciagr  Covmy o,
D02 Laos pue
Las Yegets Nu B2 9sET

, Nevada 89

A
A
A

PA3603
HID PA03416
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DATE

01-16-08

01-16-08

01-16-08

01-16-08

01-15-08

01-15-08
01-15-08

01-15-08

01-15-08
01-15-08

01-14-08
01-14-08
01-14-08

01-13-08

TIME

22:58

13:47

09:53

09:41

23:03

22:51
22:03

21:52

15:15
15:05 < 16

20:30
20:16
9.02

23:01

COMMENTS

No 3-way call/ Anabel say she detects something
is wrong with me, wondering why I’'m so quiet
my response it’s was due to her interest being
elsewhere.

mpwiﬁc in her questions targeting

( ‘directly to pinpoint specific things.

—————

v’

conversation with Luis ITI

Anabel, Luis declines doing 3-way calls and

writing letters.

Anabel v~

Anabel 3-way call with Lacy, again Anabel was
inquiring about (lover aka Chapara) Geneva Del
Campo. )

Anabel 3 way call with Lacy.
o

Anabel admits everything said in court are lies two
times (rectime 2:50 & 3:02)
Ze X

Anabel v~

Anabel talks to Rosa
Anabel .~

Anabel She tells me not to communicate with
Cherry. She explains that people just want to get
money from me. She also tells me not to accept any
mail just send it back without opening it
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AFFIRMATION
Pursuant to NRS 239B.010

The undersigned does hereby aftirm that the preceding documentS

Oexawd oo per of Hegoas Confls | Mgmotossu~ of

'Qi.'.\‘b £ f-l;rrtmq[% metio” fop TEC oo $pp Covsge

(Title of Doc'umenl)

filed in case numbar (13 4139¥

m Oocument does not contain the socia security number of any person
OR-

D Documaent contains the social secunty number of a person ag required by:

[_ A specific state or federal law, to wit:

(Stale specific state or federal law)
-or-
: For the administration of a public program

-or-
E For an application for a federal or state grant

-of.

: Confidential Family Court Information Sheet
(NRS 125.130, NRS 125230 and NRS 1258.055)

Dale: l:llﬂg,h’b /-7

LJ,Q% HC&\A?(;Q Jr.

(Prnnt Name) = 7

(Altornay for)
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OPWH FILED

0% JAN -
DISTRICT COURT M-8 Al
CLARK COUNTY, NEVADA Jo. YL
LLUIS HIDALGO JR., - CLERK OF THE cpu
Petitioner,
. Case No: 08C241394
VS, > Dept No: XXI
ISIDRO BACA (WARDEN),
Respondent, ORDER FOR PETITION FOR
WRIT OF HABEAS CORPUS
HEARING DATE
) ALREADY ENTERED
IN ODYSSEY

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on
December 31, 2013. The Court has reviewed the petition and has determined that a response would
assist the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty,
and good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer ar otherwise respond to the petition and file a return in accordance with the provisions of NRS

34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the l lJb day of MW(/{"\ , 201 f‘_, at the hour of

G307
; o’clock for further proceedings.

A 2014
-
IT IS SO ORDERED THIS _ 2 day of Jonuwar tj , 20437

_‘\

7 080241394

OPWH
Order for Petition tor Writ of Haheas Cnrpul

3338068 | ‘
T — 7797/ 2%
District Court Judge

RECEIVED

&

JAN 08 2014
CLERK OF THE COURT HID PA0348
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STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

H. LEON SIMON

Chief Deputy District Attorney

Nevada Bar #00411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 6/1-2500

Attorney tfor Plaintiff

CLARDléng)UIE:I\ITT%(,)I[\IJE\T/ADA
THE STATE OF NEVADA,
Plaintiff,
-Vs- CASE NO: 08C241394
]leafSLiIilsDﬁ&goo’}ili%é’lgo, #1579522 DEPTNO: XX
Defendant.

STATE’S RESPONSE TO DEFENDANT’S PRO PER MOTION
FOR APPOINTMENT OF COUNSEL

DATE OF HEARING: JANUARY 21, 2014
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby

submits the attached Points and Authorities in Response to Defendant’s Motion for
Appointment of Counsel.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, 1t
deemed necessary by this Honorable Court.

//
//
//
/f
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On February 13, 2008, the State filed an Indictment charging LUIS HIDALGO, JR,,

aka, Luis Alonso Hidalgo (hereinafter “Defendant™) as follows: COUNT 1 — Conspiracy to
Commit Murder (Felony — NRS 200.010, 200.030, 199.480); and COUNT 2 — Murder With
Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165). On March 7, 2008,
the State filed a Notice of Intent to Seek Death Penalty.

The State filed an Amended Indictment on May 1, 2008, which made changes to the
language of the Indictment but did not modify the substance of the counts against Defendant.
The State similarly filed an Amended Notice of Intent to Seek Death Penalty on June 13,
2008.

On June 25, 2008, the State filed a Motion to Consolidate Case Number C241394 into

Case Number C212667, seeking to join Defendant’s case with that of his son, Luis Hidalgo,

III, a co-conspirator in the murder. On December 8, 2008, the Hidalgo defendants jointly
filed an Opposition to the Motion to Consolidate. The State filed a Response on December
15, 2008. On January 16, 2009, the District Court issued an Order Granting State’s Motion
to Consolidate, |

The joint trial of the Hidalgo defendants began on January 27, 2009. On February 17,

2009, the jury returned the following verdict as to Defendant: COUNT 1 — Guilty of
Conspiracy to Commit a Battery With a Deadly Weapon or Battery Resulting in Substantial
Bodily Harm; and COUNT 2 — Guilty of Second Degree Murder With Use of a Deadly
Weapon.

On March 10, 2009, Defendant filed a Motion for Judgment of Acquittal, or in the
Alternative, a New Trial. The State filed its Opposition on March 17, 2009. Defendant filed

a Reply to the State’s Opposition on April 17, 2009. Defendant filed its Supplemental Points
and Authorities on April 27, 2009. On May 1, 2009, the court deferred its ruling on the
Motion for Judgment of Acquittal and invited additional briefing on the Motion. On June

23, 2009, the court found that there was sufficient evidence to warrant not upsetting the jury

2 P \WPDOCS\RSPN'OUTL YING'\8b0\8B00 1 8PAS6S8
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verdict and denied Defendant’s Motion for Judgment of Acquittal, or in the Alternative, a
New Trial. On the same date, the matter proceeded to sentencing.

On June 23, 2009, Defendant was adjudged guilty and sentenced as follows: COUNT
1 - TWELVE (12) MONTHS in the Clark County Detention Center (CCDC); and COUNT 2
— LIFE imprisonment with parole eligibility beginning after ONE HUNDRED TWENTY
(120) MONTHS, plus an equal and consecutive term of ONE HUNDRED TWENTY (120)
MONTHS to LIFE for the deadly weapons enhancement, COUNT 2 concurrent with
COUNT [. Detendant was given ONE HUNDRED EIGHTY-FOUR (184) DAYS credit for
time served. A Judgment of Conviction was filed on July 10, 2009.!

Defendant filed his Notice of Appeal on July 16, 2009. The Nevada Supreme Court
issued its Order of Affirmance on June 21, 2012. On July 27, 2012, the Court issued an
Order Denying Rehearing. The Court issued an Order Denying En Banc Reconsideration on
November 13, 2012. Remittitur issued on April 10, 2013.

On December 31, 2013, Defendant filed a Petition for Writ of Habeas Corpus, a
Motion to Proceed in Forma Pauperis and a Motion for Appointment of Counsel. A hearing
on Defendant’s Petition for Writ of Habeas Corpus is currently scheduled for March 11,
2014. *

The State responds to Defendant’s Motion for Appointment of Counsel as follows.

ARGUMENT

The State requests that the court grant Defendant’s motion to appoint counsel. NRS

34.750 provides:

1. A petition may allege that the petitioner is unable to pay
the costs of the proceedings or to employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition 1s
not dismissed summarily, the court may appoint counsel to
represent the petitioner. In making its determination, the court
may consider, among other things, the severity of the
consequences facing the petitioner and whether:
a The issues presented are difficult;
éb) The petitioner is unable to comprehend the
proceedings; or

' An Amended Judgment of Conviction was filed on August 19, 2009, in order to reflect that on COUNT 1, Defendant was adjudged
guilty of Conspiracy to Commit Battery With a Deadly Weapon or Battery Resulting in Substantial Bodily Harm, rather than
Conspiracy to Commit Battery with a Deadly Weapon.

3 PAWPDOCS\RSPN\OUTLYING\8b0\8B00 1 80 7403079
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(¢)  Counsel is necessary to proceed with discovery.
In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.

In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court

similarly observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
post-conviction proceedings, as we interpret the Nevada‘ Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States
Constitution.” However, this court retains statutory discretion in appointing post-conviction

counsel and may do so in cases where the defendant is serving a lengthy sentence. See NRS

34.750. In Ford v. State, 281 P.3d 1172 (Nev. 2009), the Nevada Supreme Court found the

district court’s failure to appoint post-conviction counsel deprived the defendant of a
meaningful opportunity to litigate where Defendant was serving a lengthy sentence and the
issues raised in the defendant’s Petition were compléx.

Here, Defendant is serving two (2) consecutive sentences of ten (10) years to LIFE
imprisonment after being convicted of Second Degree Murder With a Deadly Weapon on a
theory of conspiracy. The issues necessitated in Defendant’s Petition are likely complex
given the seriousness of Defendant’s offense and that Defendant’s conviction was the result
of a lengthy jury trial. Additionally, in recent years the Nevada Supreme Court has reversed
and remanded multiple appeals from denials of Petitions of Writ of Habeas Corpus where the
defendant is serving a lengthy sentence, finding the failure to appoint post-conviction
counsel deprived defendant of a meaningful opportunity to litigate. See, €.g., Pearce v.
State, 59954, 2012 WL 3060170 (Nev. July 25, 2012); Adams v. State, 60136, 2012 WL
2196421 (Nev. June 14, 2012); Rogers v. State, 59335, 2012 WL 1655975 (Nev. May 9,
2012); Butler v. State, 58759, 2012 WL 1252693 (Nev. Apr. 11, 2012). As such, the State

submits it is in the best interest of both the State and Defendant that counsel be appointed.
//
//
//
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CONCLUSION

Based on the foregoing, the State respectfully requests that this Court grant
Detendant’s Motion for Appointment of Counsel and vacate the hearing on Defendant’s pro
per petition, currently scheduled for March 11, 2014, so that a supplemental briefing
schedule can be set after counsel is appointed.

DATED this 13th day of January, 2014.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY - Cor
HTL sn\@ﬁ/
Chief Deputy Ct Attorney

Nevada Bar #00411

CERTIFICATE OF MAILING
[ hereby certify that service of the above and foregoing was made this 13th day of

January, 2014, by depostting a copy in the U.S. Mail, postage pre-paid, addressed to:

LUIS HIDALGO, JR.,

aka, Luis Alonso Hidalgo #1038134
NORTHERN NEVADA CO CTIONAL CENTER
P.O. BOX 7000
1721 E. SNYDER AVE.
CARSON CITY, NEVADA 89702

;{.-3*

Secreta the District Attorney’s Office

MS/HLS/1j/M-1
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11!30/2509 10:00 PAX .
T og2
& ALED # IS30-0D
DEC ¢ 1 200
ARTICLES OF ORGANIZATION ———
OF mmﬁﬁ'-"&&i
BERMUDA SANDS, LLC SRR ¢ o

KNOW ALL MEN BY THESE PRESENTS:

That I the undersigned, for the purpose of association to establish a limited-liability
company for the transaction of business and the promotion and conduct of the objects and puwrposes
hereinafter stated, under the provisions of and subject to the requirements of the laws of the State of
Nevada, do make, record and file these Articles of Organization in writing.

AND WE DO HEREBY CERTIFY:
1.  Thename of the copmpany 1s:
BERMUDA SANDS, LLC

2. The name and address of the company’s resident agent is Gordon & Siiver, Ltd.,
located at 3960 Howard Hughes Parkway, 9™ Floor, Las Vegas, Nevada 89109.

3. 'The name and sddress of the company’s orgapizer is Mark C. Nicoletti, Gordon &
Sitver, Ltd., 3960 Howard Hughes Parkway, 9 Floor, Las Vegas, Nevada 89109,

4.  The overall management and control of the business of the company shall be
conducted by its member:

Windrock Enterpnises, LLC
6770 Bermuda Road
Las Vegas, NV §9115

EXECUTED this 25" day of November, 2060.

STATE OF NEVADA )
) SS.
COUNTY OF CLARK )

This instrument was acknowledged before 7 er 29, 2000 by Mark C. Nicoletti,

ok /@@%;yﬁ‘

Notary Public

AT AVC OGN IR, OO Mt At 25 WL Al S o

PA3682
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11/30/2000 10:81 FAX

e

Qo003

5

CERTIFICATE OF ACCEPTANCE OF APPOINTMENT OF RESIDENT AGENT
OF
BERMUDA SANDS, LLC

Gorden & Silver, Lid. hereby aceepts appomtment as Resident Agent for the above named
limtted hability company.

Dated: November 29, 2000.

Gordon & Silver, Ltd.
Mark C. Nicoletti -

CUAT AMCORINDIE SO T I0er A il ot o O il el e 2

PA3683
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" BermudaSawds,Tne. < DECO LT

6775 Bermuuda Road | ’\;i?-@, |

Las Vegas, NV 891 1% | ' DG WELLER $ECREST T ¥ S

Novemper 30, 2000

State of Nevada | i
Office of the Secrwtary of Staie’ :
Corperations Divigion |
555 Bast Washingron Avenue |
Second Floor |
Las Vegas, Nevada 39101 ‘ i

Re:  Comsent of Bermmudn Sapas, Inc. & Nevade corparation, for Artitles of
Orgapizerion of Bermuda Sands, L1C, a Nevada Hmited linbility
CoTp3Azy '

Pear Sir or Madam:

Please accept this lotier as the consenr of Bennpda Sands, e, a Nevada corporation (the
"Compary"), for Bormuda Sands, LLC, a Nevads hmited Hability company. to use i amy roanner i
pame similar to tiat of the Company.

Thank you for your assistance in this

Subgcnbed znd swom to before me

this_#& dayoi__J o €mbes. , 2000,

Notary Public

SrIN T AL T BT S el i il oGl

D y PA3684

HID PA03497
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ANNUAL LIST OF MANAGERS OR MEMBERS AND RESIDENT AGENT OF FILE NUMBER
BERMUDA SANDS, LLC LLC11522-2000
{Name of Limited-Liability Company)
A NEVADA LIMITED-LIABILITY COMPANY  FOR THE FILING PERIOD DEC 2001 - TFXDEC2002
{Stata of Formaton) |

The Limied-Liability Company's duly appointed resident agant in the Siate of Navads Offca Use Only
upon whom process can be served i

GORDON & SILVER, LD, FELEB

3960 HOWARD HUGHES PARKWAY, 9TH FLOOR

LAS VEGAS, NV 89109 DL 2001

D IF AGENT INFORMATION HAS CHANGED, PLEASE SEE ATTACHED
INGTRUCTIONS ON HOW TO OSTAIN THE APFROPRIATE FORM.

impaortant. Read instructions before compieting 2rd returring this form.
i. Print or type names and addresses, either residence or business, for aif menagers, or if nene, ita membars. A manager, or if none, 8 member of

the company must sign the form. FORM WiLL BE RETURNED - UNSIGNED
2. 'f there are addifonal managers or members, attach a list of them fo this fonn..
3. Retum the cormpleted form with the $85.00 fling fee, A $50.00 panally musl be added for faliure to file this form by the last ¢ay of the anniversary month of the original
registration with this office.
4. Make vour check payable {o the Secratary of State. Your cancelled check will conslitute 2 cerfficate to transact business. If you need a recaipt, return page 2 certificale
and ENCLOSE A SELF-ADDRESSED STAMPED ENVELOPE. To racaive a certificd copy enclose 2 copy of this completed form, an additional $20.00 and approonate instructions.
& Ratumn the: completed fomm to: Segretary of Slate, 202 North Carson Sireet, Garson Cily, NV 89701-4201, {775) 684-5705.
FILING FEE: $35.00 LATE PENALTY: $50.00

HANE TOLES) (Bocument wiil be rejected 1f Title not indicated)

PO BGX STREET ADDRESS oY ET &P

770 BERMUDA ROAD LAS VEGAS NV 89119

MAME TITLE

e (Documant witl be refected i Title not indicated)}

MANAGER MEMBER

P BOX STREET ADDRESS Crry 5T zp

NAME TILER) (D;aument wilt be rejected if Title not indicated}
MANAGER MEMERER

PO BOX STREET ADDRESS Iy 8T ZiP

NAME TTLE(S) j ) .
{Document will be rejected if Title hot indicated)
MANAGER MEMBER
FO BOX STREET ADDRESS CITY ST 2P
NAME TFEELS) ] ] ] .
{Document will be rejected if Title not indicated)
MANAGER MEMBER
£0 BOX STREET ADDRESS civy ST e
NAME ) TLES) ‘ . . s o
: {Document will be rejected if Title not indicated)

! | MANAGER MEMBER

i PoBOX / STREET ADDRESS CITY ST 21
-/ ' ‘
: T L k ;

X Signature of Mankger or Membe

DCate

PA685
HID PA03498



ANNUAL LIST OF MANAGERS OR MEMBERS AND RESIDENT AGENT OF | FLENUMERR
BERMU DA SANDS, LLC LLC11322-2000
(Narme of Lirrited-Liability Contpzny) ' . - . .
A NEVADA o C UMITEC-LIABILITY COMPANY '

[State of Fdﬁnaﬂcn]

The L'mitad-Liakility Company's duly appeinted
LPSN WD prockss tan be sened i

From: ,

-
CRE

To: MARGARET MCLETCHIE  Page: 8/32 t: _ ‘1 ,

FORTHE FILING PERIOD. DEC 2002 - TODEC ooz

edresidert agent in tha State of Nevada

Cffics Usg On Iy

GORDON & SILVER. LTD. I

3360 HOWARD HUGHES PARKWAY, 9TH FLOOR | . ﬁLEB U
LAS VEGAS, NV 89109 |

T IF AGENT INFORMATION HAS &1 ANGED, PLEASE SEE ATTACHED Crange
— INETRUCTIONS ON HOW TO ORTAIM THE APPROPRIATE FORM

JAN 06 2nm

b Py srrg o I

Impartant. Read instructions before com
1. Print or type names ard addresses, either resid

e company must sign te farm, FORM witi BF
Z. if there are additional managers or me
3

- Retun the compiated fosm wilk the 58500 fiting fee. A £350.00 pEnalty must be added for faivre to file this form By
registraion with this offine.

4. Make your check payzbla i the Secretary of State. Vo
znd ENCI,

3. Relum Ihe completed fom 10 Secretary of Sat

Fleting and returning this form.

ence or business, for all man
RETURNED IF UNSIGNED
mbers, afiash a st of them ta s form

aFErs, of i none, its mambers. A manayer,

©r i none, a member of

e last day of the anniversary marh of the eriginal

ur canzellsd check witt constitute a cerlifcate 1o dransact business, |f ¥ou nued a
A SELF-ARDEESEED STa D ENVELOPE ¥ receive a cartified Py enclose & apy of this compiated Torm, an additicral

€. 202 Nowth Carson Street, Carson City, NV 897014207, {775) 8545705

receip!, ralun paos 2 certificata
$20.00 and approarate instructions,

) B FILING FEE: $3500  LATE PENALTY: £50.00
{ b : : e TRES) (Document will be rejucted if Title not indicated)
. WINDROCK ENTERPRISES, LLC | %] MANAGER 3] MEMBER
PO BOX STREET ADDRESS CITY 87 zip
i 6770 BERMUDA RGAD LAS VEGAS NV ' 891 19
A THLER: {Document will be rejected if Title not indicated}
MANAGER | | MEMBER
i FOBOK STREET ADDRESS CITY ET _ 7P
| TTLE(S)

{(Document will be rejected it Title not indicated)

[ MANAGER [ | mEmser |
57 ZIF

STREET ADDRESS ciry I

TTLERS) i | N
! {Document will be rejected If Titte not in gdicated)
[ MANAGER [ | MEMBER

a7 7P

STREET ADDRESS

(Document will be rejected if Title not i dicated)

[ maNAGER MEMDER !
j PO B0 STREEY ADDRESS CiTY &7 7P
Royes ) ) TTLE(S, e . e
; {Document will be rejected if Tits ot indicated)
| | _IMaNAGER [ | MEMBER
: | FOBOx ETHEET ADDRESS CITY 5T o
-0 . ’IE
/i
o I L t 3 ‘_;ﬁ - ) _ B . . C e S
e I deﬁ%m@% -rimder peralty of pefjury, that the above menti oned gntity has complied with the provisions of chapler 3544 of NRS.
T o w7 N e o _ e
E oG i'_;?’z ! L. N -
. - £ : : November 20, 2002
o X SignSturebf Marage: or Membffé‘“‘n: a °r 20, 2002

Date
I



From: 47113 To: MARGARET MCLETCHIE Page: 9/32 Date: 1/13/2016 4.46:49 PM

AMENDED
ANNUAL LIST OF MANAGERS OR MEMBERS AND RESIDENT AGENT OF

BERMUDA SANDS, LLC
' {Name of Ltr:ﬁtec_f-i_l‘abflity _Gompaﬁy} _ , L
A NEVADA UIMITED-LIABILITY COMPANY  EOR THE FILING PERIOD 20072 TO2003

FILE NUMBER
11522-2G00

'[S{ate of 'F'dffﬁ'aﬁcnj
The Linited-Liabifity Company's duly appeinted resident agant in the State of Nevada Cffice Use Onty
upen whorm pmosss can be served is:

SOLLEY URGA WIRTH & WOODBURY | SHED S *% %
3800 HOWARD HUGHES PARKWAY, 16TH FLOOR :
LAS VEGAS, NEVADA 29109 JUN 7 2603
| 1

R -

[ ] IF AGENT INFORMATION HAS CHANGED, PLEASE SEE A TTACHED DEAN HEL: reptori
| “~ INSYRUCTIONS ON HOW TO OBTAIN THE APPROPRIATE FORM. ER, SECRETRAY (R STER

important. Read Instrictians before rompieding and returming this i,
1. Print &+ type names and addresses, either resittence or busirness, for all managers, orif

1he company must sian the form, FORM WILL BE RETURNED IF UNSIGNED
2. If thare are additional managers or members, attach 2 fist of them {6 this form..
3. Return the comalated form with the $85.00 filing fee. A $50.00 panalty must be added for fallire to e th

registralion with this office.
4. Make your check payzble to the Secretary of State  Your cantelied check wilt consticrte a cernfficate 10 tansact business. 1fyou nsed 3 recsipl, reburn page 2 certificate

and ENCLOSE A SELFADDRESSED STAMPED ENVELUPE. To receive o camified tepy enciose & copy of this eompleted form, an addilional $20.00 and appropriate instructions.
by, NV 837014281, (775} 6345708,

5. Retum the completed .am to: S ecrewary of Siete, 20 2 Nonb Carso n Street, Carson Ci
FILING FEE: $85.00 LATE PENALTY: $50.00

| NaMs TTLER) . . p -~
: _ {Bocument wili be rejected if Title not ind rcated}
{ LUIS AL HILDALGO, JR. | X MANAGER MEMBER

8T P

none, its members. A marager, or ¥ nong, a member of

is form by the last dzy of the anniversary month of the original

POBOX . STREETADDRESS e L Ty . S o B
6770 BERMUDA ROAD | - - LAS VEGAS -NEV._&DA_ - 89119
NAKTE 7 | =)

S——

{Document will be rejected if Title not indicated)

MANAGER MEMBER
8T zP

STREET ADLRESS

(Bocument will be refected if Titie not indicated)
MANAGER MEMBER
ap

STREET ADDRESS BT

NAME TITLE(S} .
{Decument will be rejected if Title not indicated)

MANAGER MEMBER
ZP

STREET ADDRESS H

TTLES
TR {Docurnent wil be rejected if Title nt indicated)

MANAGER MEMBER
STREET AUDRESS _ CITY ST ZF

T
LS (Document will be rej~~+ed if Title not indicated)

MANAGER [ | MEMBER
ap

PO BGX STREET ADDRESS CiTY N . s§T

-
e
r , o

enalty of perjury, that the above mentioned entity has complied with the provisions of chaptaer 364A of NRS.

$-i12-83
Date

PA3687 §
__HID PA03500 _




DEAN HELLER | Certificate of Change of
Secretary of State | Resident Agent and/or }

202 North Carson Street  § [ ocation of Registered | -
Carsen City, Nevada 837014201 § Offic eg : JUN i 7 2003
(775) 684 5708 B o mercsrony

- . . ;T OF ol
General instructions for this form: A ,i‘)@_ oF

1. Piease print legibly or type: Black Ink Oonly. TEAN HELLER, SECRETARY (BT
2. Complete ali Jelds.

3. The physica! Nevada address of the resident agent must be set forts; PMB's ara not accepiable.
4. Ensure that document is signad in signature fields.

5. Include the filing fee of $30.00, / 334&’/

BERMUDA SANDS, LLC
Name of Entity

11522-2000

Fite Numiber

The change below is effective upon the filing of this document with the Secretary of State,

Reason for change: (reck one IX,T Change of Resident Agent D Change of Location of Registered Qffice

The former resident agent and/or location of the registered office was:

Resident Agent: GORDON & SILVER

Street No.: 3960 EOWARD HUGHES PARKWAY, 9TH FLOGR

City, State, Zip: LAS VEGAS, NEVADA 89109

The resident agent andior location of the registered office is changed to:

Resgident Agent: JOLLEY URGA WIRTH & WOODBURY
Street No.: 3800 HOWARD HUGHES PARKWAY, 16TR FLOOR
City, State, Zip: LAS VEGAS NEVADA 89109

Optionak:

ADDITICNAL MAILING ARCRESS CiTYy STATE Z1F

NOCTE:

For an entity to file this certificate, the signature of one officer is required.

The certificate does not need fo be notarized.

v 7 L
77 R

Certificate of Acceptance of Appointment oy Resident Agent:

, thereby ascept the appointment as Rasident Agent for the above-ramed business entity.

PP

Authorized Signatwre of Resident Agent or Resident Agent Company

-~

PA3688
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From: 47113 To: MARGARET MCLETCHIE

Carson City, Nevada 857014201
7775} 684 5708

General instrustions for this form: '

4. Pigase prnt tegibly of type; Black in' Only.
2. Compigte all fieids.

3. Thae
£, Ensure thal aocument is signed in signature fleids.
4 lnzfude the filing fes of $30.00.

Officea

0CT 2 3 spp7

] 'fi-ir;' BRELE Gy

il

o

Page: 11/32 Date: 1/13/2016 4:46:50 PM
10.22,2003 17:45 FAY 7023682666 GORDONZSILVER i i@oLt
. 20
Certificate of Change cf Offica Use Omiy:
DEAN MELLER t ,
Secretary of Stale Resident Agent and/or E giﬁgiﬁh
=02 Morth Carson Street Location of Registered T ——

DEANHE 125 Focainm o arare
physical Nevada aduress of the resident agent must be set forth: PMB's are ot JCERTERIE 57

— et g e o P A R Ry - ) e e

T - PR
|BERMUDA SANDS, ELC i | ecusmzaees
pame of Enty

Fite Numbar

The change belaw i effective upon the filing of this document with the Secretary of State.

Reason for change: (meccone] X change of Resident Agent D Change of Location of Registered Office

The formsr resident agent and/or location of the repistered office was:

Resident Agent: | Joiley Urga Wirth & Woodbury o o
Stuest No.: (3800 Howard Hughes Parkway, Suite 1600 _ o |

= e : - ~
City, State, Zip: Las Vegas, NV 39109 — e e

The resident agent and/ot tocation of the ragistered office s changed to:

2 et A

Resident Agent: iGordon & Sifver, Ltd.

A s P T T T S

i g -

e e et e 41 AR S 1 ¢ st
T T T T S T T e T
Street No; 3960 Howard Hughes Pariovay, th Floor 5\
. -:-—r“_— e AR U E mmmEma m s m x e o g WA Rt e e ———— ——— — e A e e \!.-’H—"‘-"-IT.
City, State, Zip: :Las Vegas, NV 53115 , ] e ot e
Optional:
T T R T o
e e s 1o e S £ SOV L N
ADDITIGNAL MAILING ADDRESS o STATE Zie
NOTE:

For an entity to fil2 this cortificate, the signature of ane officer Is required.
The certificate does not need 1o be notarized.

.

Certificate of Acceptance of Appointmerd by Resident Agent:
GORDON & SILVER, B¥D.

| heraby accept the appeintment as Resident Agent for the ehove-named husinuss entity.

vy

|Detober 21,2003 |
“Date

Authorited Signature of Rasident Agent or Residant Agent Tompany

[

N o e e emammas R A e e Dot e T
o N B .
e m ———— o

A

PA3689

HID PA03502

I e
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10/25/2003 18:42 FAX 7021692866 GORDONGSILVER - Boos |
| S MC\‘ﬁ?Zf .
. Yy w«mia# &
DEAN HELLER Amendment (o
ISenre':ary aof State . . Articles of ' GCCT 8 ZG[L
202 North Carson Strest - - Qrganization T K O
Carson City, Nevadg 85701-420% {F‘URSUANT 70 NRS 83271} . {
ms)sm 5708 - ; . A ML ST OF STTE

fmpamnt' ﬁ'eau‘ attached instructions bafore cwnp!eﬁng

Certificate of Amendment to Arficles of Organization
Fug a Nevada Limited-Liahility Company

. (Pursuant to NRS 86.221)
.~ Remit in Duplicate -

P ——— - ——

1. Name of lirnitad-liabiity company:

BERMUDA SANDS, LLC

L . L —

-t et

2. The articles have been amended as follows {provite articles numbers, if avaiial:rie)’:‘ o

r - A s ma A nomn e |0 LRGN e e - _'_]

4, The: ‘overall management and controll of the bus:!_ness of the campany shall be
conducted by its sola Manager. . _ : o

| BIDALGO ENTERPRISES, LLC
6770 Barmuda Road
" Lag Vegms, NV 8911%

3
L
Tt

. e v ey

B s )

Haf_xager managed.

3. indicate whether the"cc:_nfnpany is hanaged by managers or members: |

* 1) If adding managﬁrs prcwde names and addresses. |

2) i amending company name, it Must CONaIN the werds “Lirnted- L.iablllty Company,”
" imited Company,” of "Limited” or the abbreviations "Lid.," "LLC," or "LLC", "LLC" or "LGT
The word “Company” may be abbreviated as "Co.” :
FILING FEE: §150,00
IMPORTANT: Faturz fo include any of the above information and remlt the nropsr faes may cause
this filing to te rgjected.

S PA3690
HIETPA‘_ WO

ks Bk v

A M T Al o e e i mm e H . . —— - . o =
>t - . [ N S o o ; ;
M Jj..‘- . R - - e e g e A i e el

L > Sl 1 Coae . R I TTREE
W R T POr. Y YN st -
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ANNUAL LIST OF MANAGER OR MEMBERS AND RESIDENT AGENTOF  menwwees
Bemmda?:ﬂndb LLC RO . [LLC1IS22-2000

" Name of Lirnitad-Liabilty Company)

FOR THE FILING PERIOD OF  12/2005

: - . Filed in the office of | Pocument Number
The corporation's duly appointed resident agent in ine_ Siate of Nevada upan wharm process can be served is. . i
S Y sopolen e ogelin e TS S O I RREEEEET T e 20060083915-44

Filing Date and fime

QGentile DePalma, Lid. o B '- , D;:an Heller .
13960 Howard Hughes Parkway, Suite §50 | Secretary of Stale 02]10!2006941'&“" ------

Las Vegas, Nevada 89109 S | - | |State of Nevada Lutity Nember

LL.C11522-2000

A FORM TG_GHANBE RESIDENT AGENT INFORMATION CAM SE FOULND ON QUR WEBSITE: secrataryofstate biz

importgnt Fead nslracions bofora corpleting arwd ratorning his oo THE ABITVE BPADE IR FOR OFEMGE UBE DRLY

| .
_&J Return one file stamped copy. (If filing not accompanied by order instructions, file stamped copy will be sent to resident agent.)

1. Print of lype names and addresses, sither residence or business, far all managers, of if nons, its members. A Manager, or if nons, 2 WManaging Mamber of the company must sigrt the form.
EORARE WL BE BETURKED IF LRSI

2. i thare are addiianal managers or members, attach a list of them 10 this form.

3. Return the comalsted ferm with the $125,00 filing fee, A $75.00 penally must be addsd for failure Lo fiie s tonm by 1ne deadline. An annual list received mors tan 80 days batore its dur 4ate

shall ba ¢agmed an amended list for the previous year.

4. Make your check payabts to the Secrelary af State. Your eanceled check will constilute a certificates to transact business.

5. Qrearing Cogles; H requestad above, ane fife sarmped copy will e retymad ed no additional charge. Tr renetve a ceriied capy. enciose an addifional $30.G0 per certfication. A copy
fea of $2.00 perpage s required for mach additanat copy gensrated when ordsring 2 or mdg fife starmped or carlified copiss. Approprisla instrustions must accompany your order.

&. Ralum the complsted form to: Secratary of State, 202 North Carsort Streal, Carson City, NV 89701-4201, {773) B84-5704.

7. Eorm mest be in the pesssssion of the Sacretary of $tate on or before the [ast day of the manth sn which itis dus  (Postmark date 15 ool ascepled as receipt date.] Forns recelved
after due date wilt be returmed fur additional fees and penalties, :

FILUEG FEE S17500 | LATE PENALTY: 375,00
A T ... (DOGUMENT WILL BE REJEGTED IF TITLE NOT INDICATED)
3960 Howard Hughes Parkway, Suite 850 LasVegas NV 8009
NAME e T DOCUMENT Wit BE REJECTED IF TETLE NOT INRICATED)
‘ 5 MANAGER MEMBER

NAME: e “DOCUMENT WILL BE REJECTED IF TITLE NOT INDICATED)
' MANAGER ' MEMBER

ADDRESS ey R

e R GGUMENT WILL BE REJECTED IF T1TLE NOT INDICATED)
MANAGER MEMBER

ADDRESS e ST S AR

CNAME T (DOCUMENT WILL RE REJECTED IF TITLE NOT INDICATED)

MANAGER MEMBER

| detiare, to.the-egwtafmy knowledge under penally of pedury, that the above mentionsd entity has complied with the provistons of NRS 380.780 ang acknowledge that pursuans to -
gury G felony to knowingly offer any false or ferged instrument for fifing in the Office of the Secratary of State, '

1A tcete ) o T Mapager o P 2706

dture of Manager or Managing Member

BAEG1
HID PA03504
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DEAN HELLER

Sacretary of State _

202 North Carson Street
Carson City, Nevada §9701-4201
{775) 684 5708

Website: secretaryofstate.biz

. pr . - i " E]}ocumm-t'Numhmf
Certificate of Change of Resident F”Ed l:?ffhe oftice of 5200601083917-66
Agent and/or Location of Dean Heller 091012006 9:41 AM
3 i SCCretary of Satg o S
RegiSterEd Oﬁlce i State Of%‘EC‘.'adﬂ v EL‘EU[}“ Number
LEC11522-2000

General nsiraciions for this form;

1. Please grint legibly or type, Black Ink Only.
2. Complete all fields.
3. The Physical Nevada address of the resident agent must be set forth;
PMB's are not acceptable. ABOVE SPACE IS FOR OFFICE USE ONLY

4. Ensure that document is sicg]ned in signature fields.
5. Include the filing fee of $60.00.

BenmudaSands, LLC 0 LICH522:2000
B Name of Entity File Number

The change below is effective upon the filing of this document with the Secretary of State.

Reason for change; (ceckone X Change of Resident Agent || Change of Location of Registered Office
The former resident agent and/or location of the regisiered office was:

Resident Agent: Luis Hidalgo, Jr.

StreetNo.. 6770 BermudaRd

The resident agent and/or location of the registered office is changed fo:

StreetNo.. 3060 Howard Hughes Parkway. Sulie§50
City, State, Zio: Lasvegas NV, 29109 R

Optional Mailing Address: =

NOTE: ) to file this certificate, the signature of one officer is required.

/i
PA/'& Mu 550; quj}a gy

ent as Resjdent Agent for the above-named business entity.

SignaturefTitle

t hereby acc

ept theaq

X - . 27106
Auth *ﬂl Bahalf of R.A. Cempany [ate
Frus focm must be scconipaniod by appropriate fess, i Ty T S,
PA 3692

HID PA03505



FOR THE PERIOD DEC 2006 TO 2007. DUE BY DEC 31, 2006. mwm

The LimHed-Liability Company's duly appointed resident agent in the State of Nevada upon ! gmﬁﬂﬂm@ =H=EE
whom process can be served is: | o LLC11522-2000

Filed in the office of ;Dacumen‘rNumba:r

| 2007001011113
. ’ ;”r ﬁ“‘— ?Pi]jug Pate and Time

GENTILE DEPALMA LTD

. | ; Ross Miller 01/03/2007 6:03 AM
ggt;gEHgggRD HUGHES PARKWA Socretary OFSIOE.  pog e
LAS VEGAS NV 89109 - (PteofMevads  LLC11522-2000

*%* PLEASE NOTE: YOU MAY NOW FILE YOUR ANNUAL
LIST ONLINE AT WWW.SECRETARYOFSTATE.BIZ **

E] IF THE ABOVE IWFORMATIGN 15 INCOARECT, PLEASE CHECK THIS B8OKX AND “THE ABOVE SPACE IS FOR OFFICE USE ONLY
A CHANGE OF RESIDENT AGENT/ADDRESS FORM WiLL BE SENT. \ ‘

PLEASE READ INSTRUCTIONS BEFORE COMPLETING AND RETURNING THIS FORM,

1. Inchide the names and addresses, elther resldence or businass, for all managers, or i none, its managing members. Last jraal‘s information fras been preprinted. H you need to
| make changes, cross out the incarrect information and insert the new information abave I A manager, or I none, a managing membar of the company must sigh the form.
| FORM WILL BE RETURNED IF UNSIGNED.

2. Hthere are addittonal managers or managing members, attach a Bst of thom ta this farm. :

8. Return the completed form with the $125.00 filing fes. A $75.00 penalty must be addad for fallure to flle this form by the deadline. An annual iist received more than 80 days

befora its due date ehall be deemed an amended list for the previous year.
4. Make your check payable to the Secretary of State. To receive a cerlffied copy, enciose an additional $30.00 and apprepriale instuctions.

3. Rstumn the completed form to. Secretary of Stale, 202 N. Carson SL, Carson City, NV 89701-4201. (775) 684-5708, |
6. Form must be in the posssssion of the Secretary of State an or belore the iast day of the month in which itis due. {Postmark date ig not accepled as raceipt date.) Forms
recaived afler due date wifl be rotumad for additional fees and penafiies. ?

FILING FEE: $125.00 PENALTY: $75.00

NAHE [TmEs (Document wifl b rejected if Thls not indicated) (Mark one)
| Dominic P. Gentile | MANAGER MANAGING MEMBER
P.O. BOK ST [AUBRESS TV | OET} e
3960 HOWARD HUGHES PARKWAY SUITE 850 LAS VEGAS NV 89109
i JNAME - { TITLES {Document will be rejectad If Title not indicated) (Mark one)
e ! MANAGER MANAGING MEMBER
| R0 Bk ) ! innunﬁss T E gi:“ﬁv | E fi"fi'
[NAME § LR (Document will ba rejected H Title not Indléatnd] (Mark ons)
= MANAGER MANAGING MEMBER
P.0. BOX ‘ | IADDRESS j T i i&"‘? i E"itp
NAHE TITLES (Decument will be rejected If Title not indiceted) (Mark one)
o MANAGER MANAGING MEMBER
P.G. BOX i !ﬂﬂDﬁESS ?CITY L e i?IP
r""’ i T moeumont will be rejocted i Thia not Indloated) (Mark one)
_ MANAGER MANAGING MEMBER
{P.0. BOX { IADDRESS _ . PoEITy [ BT 1 (P

I declare, to the best of my knowlsdge undar penalty of perjury, that the above mentloned antity

has compliod with the provislons of NRS 3§0.780 and acknowledge that
pursuant to NRS 239.330, i ls a category C felony to knewingly offer any fnlseef fdrged fant for flling in the Qffice of 1he Secratary of State,
Y .

PA3693

HID PA03506

X Signature of Manager or Managing Member Date

DICS3A2
(Rev 037062



From: 47113

BARBARA K. CEGAVSKE

Secredury of Siule

Job Number:

To: MARGARET MCLETCHIE Page: 18/32
STATE OF NEVADA

'DFFI THE
SECRETARY OF STATE

Copy Request

C20160113-2018

Reference Number: 00010183544-56

Expedite:
Through Date:

Document Number(s)  Description

LLC2325-2001-001 Articles of Organization
LLC2325-2001-008 Annual List
LLC2325-2001-007 Annual List

LLC2325-2001-002 Annual List
LLC2325-2001-006 Registered Agent Resignation
20050106436-27 Acceptance of Registered Agent
20050106437-38 Annual List

20060349000-24 Registered Agent Name Change
20060351802-77 Annual List

Date: 1/13/2016 4:46:52 PM

JEFFERY LANDERFELT
Deputy Secretary
Jur Commrercial Recordings

January 13, 2016

Number of Pages
1 Pages/1 Copies
1 Pages/1 Copies
1 Pages/1 Copies
1 Pages/1 Copies
2 Pages/1 Copies
1 Pages/1 Copies
1 Pages/1 Copies
2 Pages/1 Coples
1 Pages/1 Copies

Respecttully,

Dodou

) K.Cgmm

BARBARA K. CEGAVSKE

Commercial Recording Division
202 N. Carson Street
Carson City, Nevada 89701-4201
Tclephone (775) 684-5708
Fax (775) 684-7138

Secretary of State

PA3694
HID PA03507
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¢3/07/2001 13:40 mx 7023652888 @ERBG%SJIL%’ER s EI uoa S

MLED & M of B

mncxm OF ORGANIZATION
OFPALOLﬂNomU&HC . MAR 0 ? 2&01
mowmmwmams L o mm%ai%,m .

‘ 'I‘hatI, mcundcrsxgrmi fc}rﬂ'lspmpoa: of:stabhsbmgahmmd-h&bﬁlymm:panyforthe
trasaction of business, under the provisions of and subject to the requircments of the Iaws of the State
DfNevaﬁa,domakc,mordmdﬁjrﬂ:mAmclesofOrgmmmmm

ANﬂ IBO HEREBY CERTIFY-
1. Theoame of the company fs:
PALOMINO CLUB, LLC

2. The name and address of the company's resident agent is Gordop & Silver, 1td, located
at 3960 Howard Hughes Parkway, 5% Floor, Las Vegas, Nevada 89109, ,

3.  The pame and address of the company’s organizer is Mark C. Nicoletti, Bsq., Gordon &
Sitver, Ltd., 3950 Howard Hughes Parkway, 9 Floor, Las Vegas, Nevada 89109,

4,  The ovmanmanagemmtmdmnb:ol ofﬁwbusmessofthemmpmyshaﬂbemdmted
bry its sole memba-

Bermuda Sands, LLC
67740 Bermande Road
Las Vegas, NV 89119

EXECUTED this 7" day of March, 2001.

CERTIFICAYE OF ACCEPTANCE OF APPOINTMENT OF RESIDENT AGENT

Gordon & Silver, Ltd hershy accepts sppeintment as Resident Agent for the above named
limited hability cornpany.

Dated: Mach 7%, 2001.

PA3695
HID PA03508



From: 47113 To: MARGARET MCLETCHIE Page: 20/32 Date: 1/13/2016 4.46:53 PM

AMNUAL LiST OF MARAGERS GR “LMEERS Al BRESHIENT ACGENT UF FRE iniBER
PALOMING CLUB, LLC 2325-2001
(Name of Limiled-Liability Company)
A NEVADA LIMITED-LIABILTY COMPANY  FOR THE FILING PERIOD MAR 2002 TOMAR 2003
{State of Farmaion)

The Limiled-Liatility Company's daly appointed resident agent in tha Statz of Nevada | t3ffice Uise Oaly
upan wham process can be served is; i

GORDON & SILVER, LTD. HL@

3960 HOWARD HUGHES PARKWAY, 9TH FLOOR #

LAS VEGAS, NV 89109 | \

[ IF AGENT INFORMATION HAS CHANSED, PLEASE SZE ATTACHED W gy >
INSTRUGTIONS ON HOW TO GBTAIN THE APPROPRIATE FGHM. O Ry o

important. Read instructions hefore compieting and raturming this form.

1. Print of vype namss and addressas, either resiganes or business, for 2% manzgers, or if none, its members. A mansger, or if none, a member of
the coxmpany maust sign the form. FORM WiLL BE RETURNED IF UNSIGNED

2 If there are addibtonal maragens o mmernbers, attach 2 list of them (o this form..

2. Return the compteted faorm with the 58500 filing fee. A $50.00 penaily must be added for failure to fits this farm by the last day of the anmiversary month of the arigiree!
registratior with this offica.

4. Make your check payable to the Secretary of State. Your cancellet check witl constitute 2 cerlificate 1o transact business. i you need a receipt, retum page 2 cerificate
antt ENGLOSE A SELF-ADDRESSED STAMPED ENVELQPE, To receive & centified copy anclosa a copy of this completed form, an addiional $20.00 and appropriate instructions.

5. Return the completed farm o Secretary of State, 202 Norlh Carson Stree!, Carson City, NV BET01-4201, (775} 684-5708.
FILING FEE: $55.00 LATE PENALTY: $50.00

NAME THLER) (Document will be rejected if Title not indicated)
| poBOX STREET ADDRESS CiTY ST zip
6774 BERMTUDA ROAD LAS VEGAS NV 89119
NAME ) TITLEE] ] o
{Document will be rejected if Title not indicated)
| || MANAGER | | MEMBER
PO BOX STREET ADDRESS iy ST hil
NAME TITE(S) {Document witl be rejected if Title not indicated)
MANAGER MEMBER
PO BOX STREET ADDRESS crTy ST P
NAME HEC - ) _ T
(Document will be reiected if Title not indicated)
[ Tmanacer [ ] memeen
PO BOX STREET ADORESS cITY ST P
NAME o CTLES i
{Bocument witl be rejected if Title not indicated)
MANAGER MEMBER
FO 80X STREET ADDRESS iy 57 Zip
! NAME T RS , . . L
{Cocument will be rejected if Title not indicated)
{ ] MANAGER MEMBER
N i PO BOX STREET ADDRESS CITY s7 z
g Ll . .

o under pena!t}r of perjury, thal tive aoave mantioned antity has complied with the provisions of chapier 3544 of NRS.

& 7

Date
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FILE NUMBER
2325-2001

FOR THE FERIOGD MAR 2003 TG 2004. DUE BY MAR 31, 2003.
The Limited-Liabiity Company’s duly appointed residernt agent in the State of Nevada

upon whom precess can be sarved is:

™ FOR OFFICE USE ONLY
RA# 63300 | menarg

GORDON & SILVERLTD

3960 HOWARD HUGHES PEWY 9TH FL %
LAS VEGAS NV 89109 #

D iF THE ABOVE INFORMATION IS INCOSRECT. PLEASE CHECK THIS BOX AND A CHANGE OF
RESIDENT AGENT/ADDRESS FORM WILL BE SENT.

FLEASE READ INSTRUCTKING BEFORE COMPLETRNG AND SETURNING THIS FORM.
1. include the names and adaresses. edher esidence or business, for all managers, or if none, its members. Law years information has been preprinted. Hyou nead 1o

FORM WILL BE RETURNED I UNSIGNED.

W ihers are 2odfitional managers or mawbers, atach a k=t of them 0 this form,

2. Relurr the completed torm with the S85 C6 fing f2e. A 550 penalty mues! be added for failire i Sl this form by the deadiine mdicated =t the top of this form, An anmual
451 Facenrad mora than 60 days betors its due dats shali be dasmed an amended It for tha provious year.

4. Meke your check payabie to the Secretary of State. Fyou need a receipt. antiose a seit-addiessed stamped envelape. To receive a Cerithed copy, enclose a cony of
‘hes complstad form, an additonal 520 .00 and appropriate netuctons.

5 Rewrn the compieted fonm to: Secratary of State, 202 N. Caman St Carsen City. N¥ 297014207, (775) 6845708,

i

FILING FEE: $85.00 PENAL TY- $50.00

[ POmES {Document wil be rejocted § T not ndicated]

LUTS A HITDAGO IR — : MANAGER MEMBER
jl=,a._aux A : ;svnﬁ-r"_ ADDRESS "’* i PoET ‘; are
| MANAGER 6770 BERMUDA ROAD LAS VECAS NV 89119
i . VInEm (Doctimert wilf be tejected if Ttk not fdicstad)
" - — MANAGER MEMBER
LTI S . h | WVREET ADDRESS - POy O i
E e . . - - _* i = o3 -
A ; TITLES {Decusient will be refectad i Titie ot indicated)
i S e - MANAGER MEMBER
i:.a ek T : ETRZET ADbREss : eliY i BT 7 :
[ A f TITLELS) (Docussent wift be rejrciad if TRie ot knficated;
$ e 2 - MANAGER MEMBER
E‘?.a. L i STREET ADDRERE T Eow T [ BT @
[ e T TS {Documers will be rejected if THie not Indicated)
] :
I — _ : MANAGER MEMBER
éli.a.”'aof T o g"s"ﬁ'EET ADDRESS I ErTY N ; P :

1 declare. to The best of my knowledge under penaity of

L ewer o ue ... PA3697
- HID PA035167+
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From: 47113 To: MARGARET MCLETCHIE Page: 22}'32.

o3n7 |

Fii E NUMBER

: : 2325-2001
FOR THE PERIOD MAR 2004 70 2005. DUE BY MAR 3] . 2004,
The Limited-Liabiity Company's duly appointad resident agent in the State of Novada
Lpon whoin process can be sarved is: rmo#ﬁ“ﬂsm‘r.
RA# 63300 FILED (DATE)
GORDON & SILVERLTD
3960 HOWARD HUGHES PEWY 9TH FL S et
LAS VEGAS NV 89109 FILEDE - e
MAR 0 4 2004
WECEOF .
" TQF:;..D'F:-.Z’.. DESTATES
(] IF THE ABOVE INFORMATION IS5 INCORRECT, PLEASE CHECK THIS BOX AND A CHANGE OF DEAM HELLER, SECFEIRRT
RESIDENT AGENT/ADDRESS FORAM WILL BE SENT,

PLEASE READ INSTRUCTIONS BEFORE COMPLETRG AND AETURNING THIS FORM,
1. inchude the names and addresses, aliier residoncs er businass, Jor all managers, or if nons, s Membors. Lastysar's inforration has boen praprinted. if you nesd 1

FORMWILL BE RETURNED IF UNSIGNED.,
2. Mthers are addifonal managers or mambars, attach a list of therm to this form. : _
3. Rewm the complelad lorm with the $125.00 fiing fee. A §75.00 penaly must be added for failure fo fle this form by the deadine. An annuat Bsl receved more than 90 cayy

batore #s dua dato shall be desmed 2n amendgd #ist for the previgus year.
Make your check payabie io the Secrotary of Stste. To rocoive 2 corifiod capy, enclose an addiional $30.00 and gpproptate hstracisns.

Return tha eemplated form to- Secratary of State, 202 N, Carson St, Garson City, NV 897014201, (775) 684-5708, . ‘
& Form must ba in the possession of the Secratary of State on or befora the last day of the ronth In which it i dus, {Postmark date s fiot accopled a5 aceipt date.) Forms
recaived aftar due data wil be returnec tor additicnal foes and penaltias. .

LN

FILING FEE: $725.00 PENALTY: $75.00 :
NRHE TIMLELS) ;m?mmmnhmumMmm
| E
IS A HILDAGO JR ..'i GER “EEEEH___
EF.Q. BOX _j ;NDHESS : ?lﬁ" : Eif.. % iZ!F . ? , l. ‘
MANAGER 6770 BERMUDA ROAD LAS VECAS NV 89119
i””‘ﬁ TiTLEES) :nmmmwmhuhcudumrmmq . | _,' R
— , MANAGER | |MEMBER o
Fom;x , ADDRESS AR i R zik | 1
?’”"E TITLELS) (Bocumen wii be rejectad i numlrﬁuaq :
! _— ~ e MANAGER MEMBER | _
L T S | JABERESS DoRTE T iYL YR S b
H HE L ] i ;__ ¥ i l o
N.ws . TITLEE) (Docsiment will b rejected ¥ Thie not indicated)
| - 5 MANAGER MEMBER |
jF 8. BoR | i; jAOnESE o | fer = = ] Ft g fiﬁ- ‘ T [
e [ TITER) mﬁmuﬁmuﬁhﬁm . |
pase T e [ a—— i o

Pursusnt to NRS 239.330, 1 s 2 category ¢ felony 10 knowingly offar any false or ferged instrumarnt for fillng inthe Office ofmhermyurm AR S

DA
W/f ga-—"

Managor of A Managing Momber

| deciare, 10 the best of my knowladge undar Penaity of perjury, that the above mentiones eiithy has compiied with the provisions of NRS 340730 and ltwm SRR o




2w,
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v G5/07,2004 12 27 FRX EOCL o063

DEAN HELLER
Secratyry of State

262 North Carsen Strast
Carson Clty, Nevada 82701-4201

{775} 684 5708
Wabelte: sacretaryolsiate bix

MAY © 7 2004

ANt Gt
L"

‘e

Certificate of Resignation of
Resident Agent ;

TR YA SETE T OF BRATE

fmpof?&ﬂf. Read 2ftached insructionx befora tﬂ‘mp[ﬁfﬂ?g’ ferm. AQUVE SRACE TS FDOR CFFILE USE CLY

Cariificate of Reslgnation
of Resident Agent

1. Thon name ¢f tha resident agent who desires to resign from the foliowing entities {one resxdant agemt name ar
entity per lorm and fee}:

Cocdon & Sitver, L1d R

[, [

fl';m of F:l'wdam Agant}

Z. Tha namais} and He rumbaris) of thae entilylies) for which resgnation{s} 15 bewng made {use aodiienal farms IF
ngcessary).

P ergrager

‘Wendell G Burmiz, M D Professions} Corporstion
{Ftg Nurmbert

izero of Enlivi
DeweyJopes, LLC e | .LLCIa01-2003 - :
{Nswmve of Enithy} {F i Wi } -
| Bermuda Sands, LLC _ - luicrisz2-2000
e nf Enirg) ) (Fiis Humbar)
\Ciub Saun Saddle, LLEC 'LLC2326-2001 -
{hame & EAty) {Fug Nymber)
Lacy's. LLC L1.C2374-2001 |
{~ameg of Eriky) {Fia NumE-a)
1. Cther infarmaton (oplanai).
{ o L}
| ,
5 ’ i
E 1 e )
; 7 S P 7 § s T
4. Signature of sforementioned resident agent: W T
R SR
5. Fass: S5100.00 for the fest antly and 31 00 for each additichal eatity bsted. - :
This farm mus!t be sccampanied by appropriate fees. e e "‘;‘ il *‘3"" “ i L '.'.‘f
i o BT LAl R e :

SRR T D PAO3S 12
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From: 47113 To: MARGARET MCLETCHIE Page: 24/32

efs0T /7200 12 27 FaX

DEAN HELLER

Lecretsry of State

202 North Careorn Strast
Carson City, Nevada §3701-42061
(T75) 684 5708

Webzite, secrataryvolstate iz

Additionai Page to Certificate of
Resignation of Resident Agent

o~

mportant: Indic3fe page numbar af tha Doltom of s pege.
Addienal Page @
Certiicata of Resignation
of Resident Agent
Balomme Club LLC o .

{vame of Eriy)

| Hidalgo Enterprices, lnc.
{Mprma of Exuly)
{Nxmu of Enbip)

LM o1 SR

7 INEME S CRUGT
INAerg Sl EAdiy)
{Mﬁma of EnHiy)

" (ema ol Bl
(Mmool Brily)
{:';Izﬁ';--ol Enamy)

NErg BF Erimy)

AL e e

(Mg o Enbly)
1Nam-rui air{lfnrm;..j h

 {Mere of Eniity)

Page Nurmber

This form must he accampanied by appropriafe fees.

Date: 1/13/2016 4.46:54 PM

ABCVE SPALE 15 FOR OTFICE USE OhLY

-

6037003

*t

D E1.02325-2001

[Fie Nursar)
C5Q2-2004
¥ 4da My
1T v —
[Fug Murrar)

(i e}

) F e Nymbar)

- —— -

i Nuinbar}
1F 11 Numbar]
(ot Blewitra '}
{Ee Mympur;
{Fre Mumber]

[ T TR R

Fike Marntlts

1
.

Py

b

{Frke Murtbos)

Hevage Larimigsy OF Latn M A K05 IRANR Aagaesa) 1 20, 8
By mastbaen var1aMat

’ L
4 e T g D Skl T WM"

PA3700
HID PA03513
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DEAN MELLER
- Secretary of State
202 North Carson Street
Carson City, Nevada 89701-4201
(775) 684 5708
Website: secretaryofstate.blz

\
1
i Filed in the office of | Decument Number

20050106436-27

iy

r
.'1 s .P' 3
s s f A
LTy r@.f_‘f -

M - o :
Filing Dare and Time

Dean Heller 03/24/2005 4:16 PM

Seerctary of State
eretary Entitv Number

State of Nevada LLC2325-2001

General instructions for this form: ABOVE SPACE I3 FOR OFFICE USE ONLY
1. Please print legibly or type; Black Ink Only,
2. Complete all fields.
3. Ensure that document is signed in signature field.

In -the matter of (DOSQWD @iﬂ/} . LL@J

{Name of business entity)

s Liie dan |

{Name of resident agent)

hereby state that on ?)\Z'l \[L% | accepted the appointment as resident agent
{Date)

for the above named business entity. The street address of the resident agent in this

state is as follows:

170 Boveudee Bl

Physical Street Address Suite number
LG% ma \\N  NEVADA %Cf 19
City Zip Code \ _

Optional:

| Acditional Mailing Address | Suite number
City State Zip Code
Signature:

- Wlomiuo Cldy, (6 3 202

On Behalf of R.A. Company Date

Nevads Secrotary of State RA Acoeitancn 2800
Rewvieord an: 1AL

PA3701
HID PA03514
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FILE NUMBEH
| 2325-2001
FOR THE PERIOD MAR 2005 TO 2006. DUE BY MAR 31, 2005.
The Limited-Llability Company's duly appoinied resident agent in the State of Nevada
upon whom procesas canbe sorved la: — FOR OFFICE USE ONLY —
(R/RA) _ g 200405(Viled in the office of : Document Number
S - 20050106437-38

Dean Heller  Filing Date and Time

_ | o P 03/24/2005 4:16 PM |
: . Seerelary of Stalks e Aottt
LUIS A HILDAGO JR State of Nevada | LY Nuwber '
" Bg?ggcggmum RD LLC2325-2001

LAS VEGAS NV B9118% | | . | [;Ef:*“ | _[égézq' o
-. : | RO

L El m.AEWMWﬂW:HmKmmnxmgcmeenﬁw_._ L R

RESIDENT AGENT/ADDRESS FORM WILL BE GENT,

PLEASE READ INSTRUCTIONS BEFORE COMPLETING AND RETURNING THIS FORM. _
1. Include the names and addrassea, afther resklance or business. for al managers, or if none, te membars. Last years information has been praprinted. It you noed t
make changes, cross out the incormeet information and insert he naw infarmation sbove it A manager, or i nane, a member of the company mast sigis the form,
FORM WILL BE RETURNED IF UNSIGNED.
2. - [ thers are addtional managers of mambers, attach a st of them to this form. . |
4. Raturn the completed form wih the $125.00 fling tes. A £75.00 penaky must ba added tar talkre to fite thie form by the deadline. An annual kst racaived more than S0 days

_hetore fis cus date shall be desmed an amanded ist for the pravicus year. _
. iMake your check payable o the Secratary of State, To racsiva a cariified copy. encloss an additional $30.00 and appropitale instructons.

. fsturn the compisted form to: Secrotary of Stale, oo N Carsoh St, Carson Ciy, NV 89701.4201. (775) 684-5708. : - !
" Form mug! ba In the posseasion of the Secretary of State onor batore tha last day ofHthe month in which 3 i dus. (Postmark date is not accepled as maceipt date) Fonms
mooivad alter due dats will be retumed for additional tees and penafies. ‘ :

m

. FILING FEE: $125.00 PENALTY: $756.00 _
, %m | TITLES " (Document will b refected If Tha not indioated)
1 ' . . R |
LUIs A HILDAGO JR : MANAGE MEMBER
. ir.u_. BOX 5 ;nnmtss ; EE!T"I‘ _ - t |57. % im A
| MANAGER 6770 BERMUDA ROAD ~_ LAS VEGAS. NV 893119
NANE , | o N ! TIMEGY (Dasumett will be rejoctsd H This not indicated)
U S B MANAGER MEMBER
|F.0, BOX ' ‘m“_ | [ampRESS o L ' | ltjf‘f T | T R - ‘_ E
{ane _ . e i‘;}m - ;uﬁéumeﬁtﬁmbuﬁhcudﬂmh“mim;;}l
b MANAGER MEMBER
Lo, BaK | [MORESS T | icmr' P RET |TiE T E
[Has= TITLECE (Document wﬁt be rajoctad It ﬂm- nol Indicated)
— — * MANAGER MEMBER
o B | B N A LA
iNAME l FTITLEI(S) V
(Dotqmorawﬂﬂ be rejecied H Thieo not Indicated)
----- | - [ Imanager [ ]MEMBER
I T : EADDRE'SS‘- | - ) : ?rﬁ‘ - 1 CEME ] i

1 . . : )
| declars, to the bast of my knowledge under panalty of perjury, that the abova mentioned entity has cowphast with the provisions of NAS 350780 and acknaowiedge that
putsuam to ",Hs 239,230, h Is a calegory c {elony 10 knewingly affer any falsa or lprgnd Instrument for flllng In 1he Office of 1he Secretary of Stata. '

- ,..

e e B LRS5T PASTO2 gz
. _ __.. HIDPAO0O3515

e e rEw el T R —
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DEAN HELLER

Secretary of State

202 North Carson Street
Carson City, Nevada 887061-4201
(775) 884 5708

Website: secretaryofstate.biz

Certificate of Name Change Filed iz the olfice of 3 e 949000-24

o “ ,-.r, L
i ,‘:ﬂ«{,_‘,:', S

Of ReSident Agent Déan Heller ] iline Date and Time

_ | :06/01/2006 12:26 PM
To be used by a Resident Agent whose name Seeretary of State | Entity Nuuber
has changed due to a merger, conversion, exchange, State of Nevada LLC2325-2001

sale, reorganization or amendment.

{PURSUANT TO NRS 78.110, 80.070, 86.235,
87.490, 88.331 AND 88A.540)

General instructions for this form: ABOVE SPACE IS FOR OFFICE USE ONLY
1. Please print legibly or type; Black Ink Only.
2. Complete all fields.
3. Ensure that document is signed in signature field.
4. Include the filing fee of $160.00.

—— SR

Current Name of Resident Agent as filed with the Secretary of State:
LUSHIDALGOJR.

New Name of Resident Agent .
GENTLEDPALMALTD. e

Signature of Resident Agent:

Name of business entitles represented by resndant agent (use additional forms if necessary}
{mmmmo CLUB.LLC. .. ... | LLC2325:2001 '

‘---‘--‘.--ﬁ-;.-;;;;-..-.‘.-.-.-‘.-.‘.-‘-.-‘.-.-.-‘-..‘.-.-.-‘-....-.-. S 0 S TSP .,‘‘-.‘.-.‘.,‘.-.‘.-.-.,‘.-w.-.---‘--‘------‘---‘------E-i-l-i--;u--i‘—l-'-l umbar— s e s e

This form must be accompanied by approgriate fees. Ritwacs Secrotary of Btate KA Nats Criange 2004
Rewiepd ory 25210

PA3703
HID PA03516





