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DISTRICT COURT 

CLARK COUNTY, NEVADA 

IN THE MATTER OF THE TRUST OF: ) 

CLERK OF THE COURT 

10 
THE W.N. CONNELL AND MARJORIE 
T. CONNELL LIVING TRUST, DATED 
MAY 18, 1972 11 

) 
) 
) 
) 
) 
) 

CASE NO. P-09-066425-T 

DEPT. XXVI 

12 

13 

14 

15 

16 

17 

______________ ) 

BEFORE THE HONORABLE GLORIA STURMAN, DISTRICT COURT JUDGE 

WEDNESDAY, APRIL 22, 2015 

TRANSCRIPT OF PROCEEDINGS 

ORDER TO SHOW CAUSE 

18 APPEARANCES: 

19 

20 

21 

22 

23 

For Fredrick Waid: 

For Eleanor Ahern: 

For Kathryn Bouvier: 

For Jacqueline Montoya: 

TODD MOODY, ESQ. 

KIRK LENHARD, ESQ. 
TAMMY PETERSON, ESQ. 

24 Also appearing via CourtCall: 

WHITNEY B. WARNICK, ESQ. 

JOSEPH J. POWELL, ESQ. 

FREDERICK WAID, ESQ. 

25 RECORDED BY: KERRY ESPARZA, COURT RECORDER 
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1 

2 

3 

Wednesday, April 22, 2015 at 11: 15 a.m. 

THE COURT: -- for us. So if you'll give us just a minute and we'll let you 

4 guys all check in. 

5 MR. MOODY: Judge, I think he's on the phone. 

6 THE COURT: Okay. So we just got to make sure he's there. 

7 [Call placed] 

8 THE CLERK: Mr. Waid? 

9 MR. WAID: Hello? 

10 THE CLERK: Yes. 

11 THE COURT: Mr. Waid, we apologize that we weren't able to get to you at 

12 10:30. One of the requests that you did make was that the -- I'm not sure if you 

13 want the entire hearing sealed along with the minutes or if you just wanted the 

14 courtroom sealed. I can represent that there's nobody else left in the courtroom 

15 other than counsel and the parties in this case. So did you -- was it your request 

16 that the hearing itself be sealed? 

17 MR. WAID: I'll defer to Mr. Moody on that --

18 THE COURT: Okay. 

19 MR. WAID: -- whatever he feels is most appropriate. 

20 THE COURT: Okay, so just, you know, for the record, that was a request he 

21 made, Mr. Moody, on Monday. And as I said for the record, we'll let everybody state 

22 their appearances but there's nobody else in the courtroom. So if his --

23 

24 

25 

MR. MOODY: Yeah. 

THE COURT: -- concern was just that there be nobody in the audience -

MR. MOODY: That's correct. 
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1 THE COURT: -- that's addressed. It's just a question of whether he wants 

2 the actual minutes and the actual hearing itself sealed. 

3 MR. MOODY: No, I don't believe we need the minutes sealed. We just --

4 because of the sensitive nature of this --

5 THE COURT: Right. 

6 MR. MOODY: -- we thought it wise to not have anyone else in the courtroom. 

7 THE COURT: Okay. All right. Well so then, Mr. Lee, if you'll just make sure 

8 that nobody else who's not present at this time doesn't come in, then we're good. 

9 THE MARSHAL: All right. 

10 THE COURT: Because as of now there's nobody else. So we'll just let 

11 everybody state who's here, and that way Mr. Waid who's appearing telephonically 

12 will know who's present. Okay? 

13 MR. MOODY: Good morning. Todd Moody. I represent Fred Waid, the 

14 court-appointed acting successor trustee of the Connell Trust. 

15 

16 

17 

18 

19 

THE COURT: Okay. And Mr. Waid's present with us on the phone. 

Appreciate that Mr. Waid. Okay. 

MR. POWELL: Good morning, Your Honor. Joey Powell -

MR. WAID: Thank you. 

MR. POWELL: -- with Whitney Warnick, appearing on behalf of our 

20 respective clients, Jacqueline Montoya and Kathryn Bouvier. Ms. Montoya is 

21 present in the courtroom. 

22 THE COURT: Okay. 

23 MR. LENHARD: Good morning, Your Honor. Tammy Peterson and Kirk 

24 Lenhard entering an appearance today on behalf of the former trustee. 

25 THE COURT: And she's present? 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

MR. LENHARD: Yes. 

MS. PETERSON: She is present, Your Honor. 

MR. LENHARD: She is present in the first row. 

THE COURT: Okay. 

MR. LENHARD: I assume we sit on the far side? 

THE COURT: Yes. 

MR. LENHARD: I'm just trying to --

THE COURT: Actually, gentlemen, if you might want to move, it's up -

MR. LENHARD: Get the logistics here? 

THE COURT: Yeah. Okay. 

MR. WAID: Judge Sturman --

THE COURT: Yes? 

MR. WAID: -- this is Fred. Before we begin, would you ask the counsel for 

14 the parties to speak into the microphone? 

15 

16 

17 

THE COURT: Yes. 

MR. WAID: It's very faint and I'm having a hard time hearing them. 

THE COURT: Good point. The microphone is placed on this podium that 

18 goes to the Polycom phone, so you can stand at the podium. Thank you. 

19 Okay. Mr. Moody. 

20 MR. MOODY: All right, thank you, Your Honor. We're here this morning on 

21 Mr. Waid's motion for an order to show cause and that order to show cause was 

22 granted which brings us here today. My goodness how things have changed in just 

23 a few weeks time. 

24 Judge, we came from just a few weeks ago where the trustee was 

25 insistent that she was acting appropriately, that everything was accounted for and 
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1 fully accounted for to now former counsel not only withdrew but they couldn't 

2 withdraw quickly enough because of the mess that has been uncovered since Mr. 

3 Waid was appointed. The former trustee was to have all money returned to Mr. 

4 Waid by last Friday. I can represent to the Court that that did not occur. By her own 

5 admission, she owes the trust approximately $800,000. We don't know if it's more 

6 or less than that, but because of problems getting her cooperation and getting 

7 access to a full accounting, we simply don't know that yet. Her own daughters are 

8 involved in litigation against their mother because of this. 

9 She has surrounded herself with a spiritual advisor and given power of 

10 attorney to at least two individuals, one of which may be that spiritual advisor. Who 

11 knows how much those people have bilked her for. 

12 To be quite honest, Judge, there is a lot we just don't know. There are 

13 things missing. We're worried about spoliation issues. We are worried about further 

14 wasting of trust assets, and we're to the point where we believe that only the full 

15 weight of this Court can explain and make clear to the former trustee that this Court 

16 is serious about a full accounting and that proper access and full disclosure be 

17 provided to Mr. Waid. We think that that's the only thing that is going to shake off 

18 the gritters that have been hanging on, that will wake her up, that will gain her 

19 cooperation and allow Mr. Waid to do his job. 

20 THE COURT: Okay. 

21 MR. MOODY: Judge, because of the former trustee's erratic and evasive 

22 behavior, we're asking the Court to appoint a guardian ad litem for Eleanor's estate 

23 and we think that by working with that guardian instead of her personally that it will 

24 ease this whole process along. 

25 We would recommend a professional guardian. We've already spoken 
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1 to Nevada Guardian Services. They are willing to step in with the Court's approval 

2 and with that appointment. We think it'll help tremendously moving forward --

3 THE COURT: Isn't Nevada Guardian Services Mr. Shafer? 

4 MR. MOODY: It's Susan Hoy. 

5 THE COURT: Okay -- because I used to represent Mr. Shafer so I think I 

6 have a conflict of interest anytime anybody asks to appoint him because he's a 

7 former client. 

8 MR. MOODY: Okay. 

9 THE COURT: So --

10 MR. MOODY: You know, Judge --

11 THE COURT: -- as long as it's not his, then I can do it. 

12 MR. MOODY: One of the real questions that we've had in this is -- you know, 

13 besides what I've stated already is who and what is Fidelity Capital. There was a 

14 half a million dollars that was established with Fidelity Capital. We can't even get an 

15 address. There's a P.O. Box. We don't know what it is and there was a 

16 representation that that money would be returned fully. It has not. 

17 And so the -- it's just a -- it's a pattern of things in so many -- Mr. Waid, 

18 thank goodness, has been able to recover significant amounts of money already, bu 

19 there's so much out there that remains unaccounted for. We can't even get the 

20 cooperation of who was supposed to be the trust former counsel in Texas. It's 

21 unclear whether he believes he was counsel for the trust or for Eleanor personally, 

22 but he won't cooperate with us despite the Court's order. 

23 I do have with me today and --

24 THE COURT: And I -- just for the record, I -- you know, I don't think 

25 anybody's ever said that it was viewed that Mr. Johnston did anything -- didn't get a 
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1 good deal. You know, that's not been the issue. 

2 MR. MOODY: Not at all. 

3 THE COURT: In fact, these assets continue to produce a substantial income 

4 stream and it's not really alleged that Mr. Johnston didn't -- you know, that that was 

5 not as good a deal as it could have been. I mean we don't know that, but it's just the 

6 -- just the fact that they won't provide the information such that the Court can make 

7 the determination or that the trustee could --

8 MR. MOODY: That's exactly right. 

9 THE COURT: -- that's a problem. I mean --

10 MR. MOODY: It looks like -- yeah, and --

11 THE COURT: I mean it seems like it's probably a good deal. I don't know. 

12 MR. MOODY: We believe it was, and as the Court knows, one of those deals 

13 is closed already --

14 THE COURT: Yeah. 

15 MR. MOODY: -- and the Pioneer deal, you know, there's no real rush on it, 

16 but we want to be involved. We want to know what's happening. We want to know 

17 what representations were made, what the status is right now. I did bring --

18 

19 

20 

21 

22 

23 

24 

THE COURT: And the specific -

MR. WAID: Mr. Moody? 

THE COURT: Beg your pardon. 

MR. MOODY: Yeah. 

MR. WAID: Mr. Moody, this is Fred. Your Honor? 

THE COURT: Yes. 

MR. WAID: Your Honor, if I could just comment on that. I have not 

25 completed my investigation into the representation by Mr. Johnston, but I will tell 
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1 you, notwithstanding the fact those deals are closed, in my discussions directly with 

2 Apache and others, some of those transactions may actually need to be revisited. 

3 There -- there was a historical joinder of -- an alignment of interests between all the 

4 family members. These last series of transactions Mr. Johnston was very -- on a 

5 very different track from the other family members. It was not explained by the 

6 geological studies and other issues present. 

7 So I'm going to hold on, Judge. I just want the record to reflect --

8 THE COURT: Okay. 

9 MR. WAID: -- we're glad the deals are closed because it complied with the 

10 Court's order --

11 THE COURT: Okay. 

12 MR. WAID: -- but with respect to whether or not it was a good or a bad deal, 

13 I'm not so certain yet until I get back --

14 THE COURT: I understand that --

15 MR. WAID: -- all the information that I'm looking for. 

16 THE COURT: I understand that, Mr. Waid, and that's why I wanted to make 

17 very clear is that we -- we've not alleged that. I mean it's not been something that 

18 there's any finding on. It's just a question of the trustee as the trustee for everybody 

19 has to be given access so the trustee can exercise his independent judgment as a --

20 not only as a trustee, but also as a Texas attorney. He -- that was why he was 

21 appointed because he has his own independent judgment and the trustee's being 

22 stymied in that and, you know, because we haven't really said anything about Mr. 

23 Johnston. I don't know why he's taking this approach. So --

24 MR. WAID: Well --

25 THE COURT: -- it's odd. 
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1 MR. WAID: -- if I could explain one item. My concern now really comes to a 

2 financial issue. He reported in the accounting -- in the Marquis and Aurbach's 

3 pleadings that they filed showed there was a $50,000 fee (indiscernible) and 70,000 

4 in Mr. Johnston's trust account. In speaking with the family, the other members of 

5 the family who are all in the same mineral deals together, their total legal fees were 

6 a few thousand dollars. So I have some very serious concerns as to trust funds 

7 being allocated to him to those large amounts. Mr. -- I asked Mr. Johnston if he's 

8 owed anything else, can he return the balance of those funds which were obviously 

9 paid by the trust and he refused. So something's not right there, but --

10 THE COURT: Okay. 

11 MR. WAID: -- I don't -- I'll report later. 

12 THE COURT: I appreciate that. 

13 MR. MOODY: We also asked for an invoice from him which he refused to --

14 THE COURT: Right. 

15 MR. MOODY: -- provide to us, so -- Judge, I did bring an authorization to 

16 release information. This may help us in the interim, but we really think that one 

17 remedy would be to appoint a guardian ad litem --

18 THE COURT: Okay. 

19 MR. MOODY: -- for her estate. 

20 THE COURT: And this really is a hearing on an order to show cause and so I 

21 don't know if you've had a chance to talk to new counsel, but you know, the point is 

22 -- has criminal sanctions. 

23 MR. MOODY: Yeah. 

24 THE COURT: And that was like I think particularly why Mr. Waid was 

25 concerned that given the sensitive nature of this and he didn't want anybody present 
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1 -- I mean nobody wants to put a 77-year-old woman in jail, but that's what could 

2 happen. And that just needs to be stated for the record. 

3 I know Mr. Waid's very reticent to state it, so the Court will state it. This 

4 has very serious repercussions. This is violation of the court order involving many 

5 millions of dollars that were specifically directed over a year ago to be held pending 

6 the outcome of the litigation. I appreciate the fact that she's not happy with the 

7 outcome of the litigation and she wishes to appeal the outcome of the litigation, but 

8 she has violated this Court's order. That appears to be a given. 

9 There -- I understand Mr. Waid being reticent to comment on the deals 

10 in Texas. That's not my concern. My concern is that the money that was supposed 

11 to have been -- that was coming in was to have been sequestered. And I don't think 

12 there can be any question that that order was violated and there are consequences. 

13 Thank you. 

14 MR. MOODY: Thank you. 

15 THE COURT: Okay. Welcome Mr. Lenhard and Ms. Peterson. I know you 

16 don't have the history the rest of us have, so --

17 MR. LENHARD: Well I feel like I do. I heard my name for the last 45 minutes 

18 in the previous proceeding. 

19 THE COURT: I know. 

20 MS. PETERSON: There's no relation to that Mr. Lenhard. 

21 THE COURT: I was going to say those people are from Missouri, so not 

22 Oklahoma. 

23 MR. LENHARD: Well I'm from Oklahoma, it's close. 

24 THE COURT: I was going to say. 

25 MS. PETERSON: Good morning, Your Honor. Tammy Peterson appearing 
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1 on behalf of the former trustee, Ms. Ahern, and I do want to say we are a little bit 

2 late to all the --

3 THE COURT: Right. 

4 MS. PETERSON: -- proceedings here. We are appearing on her behalf this 

5 morning. I can advise the Court we were literally retained yesterday afternoon. It 

6 was my understanding that this was set for an order to show cause and there was 

7 no other request or motion or anything else on calendar today for a request to have 

8 a guardian ad litem appointed, and so, Your Honor, just as a matter of fairness, I 

9 would ask that you not consider that until it is properly before you. 

10 What I wanted to address this morning, Your Honor, is the order to 

11 show cause. And again, I'm probably not up to speed on all the facts as I wish I 

12 would normally be when I appear in court, but what I have is an order to show cause 

13 that appears to have been filed on April 16th with regards to this proceeding. What I 

14 don't have is any sort of affidavit of any facts or request that this was ever made in 

15 writing. 

16 What I do have are some court minutes suggesting that the trustee at 

17 the last hearing on April 14th had asked the Court to issue an order to show cause, 

18 but as the Court stated, there's some serious repercussions with any sort of criminal 

19 contempt proceeding that I believe your Court lists -- this Court thinks she can 

20 proceed with on and I would caution the Court in proceeding on any sort of criminal 

21 sanction at this time. 

22 THE COURT: Well requires a hearing. 

23 MS. PETERSON: Requires more than a hearing. Requires an affidavit 

24 because the Court -- it was not -- the alleged contempt was not in your presence. It 

25 was outside the immediate view and presence of the Court as is required by statute. 
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1 Requires an affidavit. It requires a hearing. And Your Honor, we would object to 

2 you presiding over that hearing. So those --

3 THE COURT: Judge Gonzalez is the alternate probate judge and she would 

4 hear the contempt. 

5 MS. PETERSON: Okay. And what I wanted to make sure was that that 

6 proceeding was not going forward today because I -- from the order to show cause 

7 that was issued, I don't think that it would be a valid contempt proceeding to proceed 

8 today. There's not enough in the record and we're certainly objecting to your --

9 THE COURT: Right. 

10 MS. PETERSON: -- hearing any criminal contempt or any contempt hearing if 

11 the remedies are civil or contempt. 

12 So moving back again, Your Honor. As I said, we're catching up 

13 slowly --

14 THE COURT: I just would like --

15 MS. PETERSON: -- to this and --

16 THE COURT: I just like to state though, Ms. Patterson (sic), that -- so that 

17 you understand the real concern that is behind all of this, it was viewed by the 

18 urgency with which Mr. Waid presented it as a crisis situation prompted by counsel 

19 -- previous counsel for the trustee having withdrawn. And I'm very impressed by Ms. 

20 Ahern's ability to retain the best attorneys in town. She has had a series of 

21 wonderful legal advisors, who unfortunately she didn't listen to. She's had the best 

22 attorneys work on her case, the best, and has -- every time a decision goes against 

23 her, she reacts in a very oppositionally defiant manner to the Court and to counsel. 

24 And it's unfortunate that we have reached this point, but there's a 

25 history here and the -- specifically the issue is that there was a direction over a year 
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1 ago that Ms. Ahern hold the disputed 65 percent pending an outcome on the rights 

2 to that money. When there was a request by the daughters to have access to some 

3 portion of those funds for their living, that was opposed unless they could post a 

4 bond. Couldn't post a bond because nobody knew how much it was. Mrs. Ahern 

5 was controlling it. I mean they couldn't post a bond. 

6 So it is shocking to the Court that knowing that she had denied access 

7 to those funds to her daughters, even pending a resolution, on the grounds that it 

8 would be impossible to claw that back, that she nevertheless right up until the 

9 moment that she was removed was representing to her counsel, to this Court that 

10 everything's fine, I've held it all, when the Court made a specific finding that Fidelity 

11 Capital is not a prudent investment under the prudent investment rule, she violated 

12 that statute, that we needed a third party in place for everybody's protection, and Mr. 

13 Waid, who's only been in place for a few weeks, unraveled this mess. 

14 But the clear outcome is that that order was not followed. And the only 

15 leverage this Court has over Mrs. Ahern, who will not follow this Court's orders, is to 

16 convey to her that there are consequences to not following this Court's orders to and 

17 including, if I haven't made it clear, going to jail. 

18 And as you pointed out, there's a procedure that must be followed. 

19 Judge Gonzalez would hear the contempt proceeding. But I'm not sure that that has 

20 ever been brought home to Mrs. Ahern that violating a Court's orders has 

21 consequences. That's the purpose of this proceeding. She has, again, obtained the 

22 best possible legal advisors. I hope that this time she will listen to them. 

23 MS. PETERSON: Your Honor, thank you. I would hope so too. Most people 

24 do listen to me, I think, but at any rate, there's a couple things I just want to address 

25 with what the Court just said and that is my understanding that there was a concern 
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1 about a violation of a court order. I do know what's written in the order to show 

2 cause about funds that were allegedly taken from the trust. I want to represent to 

3 the Court today that we need to -- we, the -- her new counsel, would like to go over 

4 and fully understand fully exactly what was taken and it will be returned. 

5 I have learned a lot of things in the last 24, 48 hours, but I can't pin 

6 everything down. I have some serious questions as to whether anything was ever 

7 held by Fidelity Capital, but I can certainly --

8 THE COURT: They filed a pleading -- they filed some sort of a statement or --

9 and --

10 MS. PETERSON: And that is --

11 THE COURT: -- stating they held $500,000. 

12 MS. PETERSON: That is what I understand, Your Honor, but I'm telling you 

13 I'm coming to this late --

14 THE COURT: Is that another lie to the Court? 

15 MS. PETERSON: -- and I'm coming to with a lot of skepticism about 

16 everything that's been presented here and that's all I can advise the Court that I am 

17 as skeptical as you, maybe more so. But our intention is to work with the trustee 

18 and the trustee's counsel and get that information to the current successor trustee 

19 and to clear up whatever confusion there is. 

20 THE COURT: I appreciate, as I said, that Mrs. Ahern's legal affairs are in the 

21 hands of the very best counsel she could possibly hope to find. But it's -- she's in a 

22 real serious hole. (Cough) It's just allergies. And I understand your position that 

23 this is a very serious constitutional right that she has to due process on this order to 

24 show cause, and we have to follow it correctly, and we have to refer it properly to 

25 another attorney under the statute -- another judge under the statute. I understand 
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1 that. But I'm not hearing you say that the Court shouldn't do that. 

2 MS. PETERSON: Well, Your Honor, if you think there's enough information --

3 what I don't have -- here, what I don't have, and I haven't heard any statements 

4 otherwise, is an affidavit showing what the facts are for the alleged contempt. 

5 don't --

6 THE COURT: Okay. 

7 MS. PETERSON: -- have that. She's entitled to that due process right as a 

s m1n1mum --

9 THE COURT: Okay. 

10 MS. PETERSON: -- before you refer this to anybody else. There's no basis 

11 for you to issue an order to show cause under the statute. That in and of itself, that 

12 order to show cause is not valid today. 

13 THE COURT: Okay. 

14 MS. PETERSON: And what I was trying to explain is we're trying to go down 

15 to the facts themselves underlying what I understand was your previous order. I --

16 and what I heard you just say about statements made to the former trustee. But 

17 frankly, I don't have those records before me and we're trying to determine exactly 

18 what happened and she does have rights in the meantime. 

19 THE COURT: Correct. All right. And so specifically with the request, and I 

20 agree with you that this has never been raised before, I think Mr. Moody has 

21 certainly raised a valid point that -- the Court has to question Mrs. Ahern's ability to 

22 manage her own affairs. Again, there's track record here. So I appreciate though 

23 that that -- if the trustee in the exercise of his discretion -- again, that's why we have 

24 an independent third party there -- believes that's appropriate, then he should file a 

25 written motion stating the basis for it. So yes, I agree we need to do that. So I will 
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1 reserve any ruling on that until it's properly before the Court. 

2 We talked earlier today about Landreth versus Malik, 251 P.3d 163, 

3 2011 case, about the jurisdiction of Family Court versus District Court which is a --

4 civil/criminal court which has jurisdiction over probate. Family Court has jurisdiction 

5 over guardianship. I did not hear that the trustee was suggesting a guardian. In 

6 other words that she placed under guardianship. I question whether she can handle 

7 her own affairs. He only requested a guardian ad litem. 

8 I do think that this Court has jurisdiction over guardian ad litem which 

9 are just appointing somebody to represent the interests of a person in litigation. 

10 That's a different matter. I think the Court has jurisdiction, even under Landreth 

11 versus Malik, to hear the appointment of a guardian ad litem because the trustee did 

12 not request that she be placed under any kind of a guardianship or conservatorship 

13 at all. That's not the suggestion. Want to make that clear. 

14 Even though I have issues, I just -- I think right now we're just talking 

15 about for litigation purposes, you're entitled an opportunity to address that because I 

16 -- we don't even know what the basis is, don't know if we can meet the standard, I 

17 don't know. So we've got to -- we got to have that in writing. I agree with you. 

18 Next issue. This hearing was set, again, because the Court understood 

19 that Mrs. Ahern was going to be losing her then counsel and somebody needed to 

20 give the message to her the seriousness of this -- the very real seriousness of where 

21 we are. And there was no other way for the Court to do that when she was 

22 unrepresented by counsel, absent having a hearing. But yet you are correct that the 

23 process for contempt, which is the ultimate outcome on order to show cause, is a 

24 statutory process. We have to follow that process. 

25 So again, she's entitled to be put on notice. The trustee's told us 
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1 essentially what the concerns are that he has, but again, we should lay it all out in 

2 writing so that (indiscernible) opportunity to respond. And it may be that there is in 

3 fact an opportunity to return this money. That's awesome. That would be good 

4 news for everybody involved and we would be happy to hear that because we have 

5 to have the hearing on whether the -- have the contempt. The contempt itself would 

6 be referred. 

7 So how much time do you need? We'll -- Mr. Moody needs to know, 

8 because Mr. Waid's out of town, how much -- how soon he can have an affidavit 

9 from the trustee supporting this request, assuming -- as I say, it may not be 

10 necessary. It may be a situation that maybe when Mr. Waid gets back to town if you 

11 have an opportunity to all sit down, the information can be provided to him. He's just 

12 been stonewalled up to this point --

13 MS. PETERSON: And we would --

14 THE COURT: -- and he's had no alternative. 

15 MS. PETERSON: We would welcome that opportunity, Your Honor, as well. 

16 THE COURT: And it may be that we don't have to go to that next step of even 

17 having the hearing to determine whether we need to refer this for criminal contempt. 

18 So given that -- well I -- Mr. Waid, I don't know if you've had a chance to 

19 talk to Mr. Moody about what the schedule is on when you'd be available --

20 MR. WAID: No, I'm available. I'll be available on Friday. I return to Las 

21 Vegas Thursday night. 

22 But again, Your Honor, for the record, my concern is this order 

23 regarding Fidelity has been in place long before I was involved --

24 THE COURT: Right. 

25 MR. WAID: -- and it's been represented to the Court that that matter is cured. 
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1 I'm not really looking for information, I'm looking for the money. And I think that's 

2 what the Court's concern is as well, but I will happily meet on Friday and see what 

3 we can do. 

4 THE COURT: And it may be as Mr. Moody has indicated, he brought a 

5 release. He'll provide it to counsel. They can consult with their client, determine if 

6 they're going to be able to sign that. They can meet with you on Friday. And maybe 

7 that some of these issues can be resolved without any further -- the Court doesn't 

8 need to be involved in this. This is -- there's a new trustee in place to protect the 

9 rights of everybody and acting as an independent third party looking over the 

10 interests of everybody. That's all I'm saying. Not prejudging this. I'm not saying 

11 whether there is in fact, I'm just saying it's very disturbing to the Court that when 

12 there are orders in place, I -- there's been no evidence that Mrs. Ahern's been able 

13 to provide that she has in fact complied with them. Everything that Mr. Waid has 

14 found has been disturbingly to the contrary. And that's a real problem. 

15 So again, we just needed to make sure the message is delivered 

16 through, again, as I've said many times, very competent counsel who I hope can 

17 communicate this to Mrs. Ahern that there are consequences. There are real 

18 consequences here. It's not about who's entitled to the money. It's bigger than that. 

19 And I appreciate that she wants to go on ahead and litigate and appeal 

20 and you know, may -- she may disagree with me. I'm okay with the fact that she 

21 disagrees with me. People disagree with me everyday. That's the job. The point is 

22 when there's an order in place, contempt of that order, which is what I have 

23 witnessed -- again, not in my presence, but the record seems to indicate -- it's a real 

24 problem and has consequences. And that's just what we wanted to convey here. 

25 Mr. Waid has not had any contact outside of this courtroom about this 
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1 matter with this Court. Everything he has told me in court has been shocking. 

2 There's no other word for it. And I don't know of any other way to deal with it. So --

3 MR. MOODY: So Judge, in the even that we can't --

4 THE COURT: It may be that you could do it amicably. I appreciate that. And 

5 I appreciate counsel's good faith statement that that's what they want to do. 

6 MR. MOODY: We've heard that before, with all due respect, from previous 

7 counsel. 

8 

9 

THE COURT: Right. 

MR. MOODY: It seems to be an action of another delay after another delay, 

10 and that's exactly why we came in on this was to prevent spoliation, to prevent more 

11 wasting of resources. We want it to stop. And, you know, the Court has indicated 

12 she seems to be able to find the best attorneys that money can buy. Who's paying 

13 for that? If it's the trust money, we're concerned about that as well, but if we can't 

14 work something out on Friday when Mr. Waid meets with counsel --

15 THE COURT: And Mr. Waid, I did understand that you are free to meet with 

16 them on Friday? You could meet? 

17 

18 

MR. WAID: Yes, ma'am, I am. 

THE COURT: Okay. So yeah, it's not just that he's returning and he's back in 

19 town, he's actually available. Okay, great. 

20 MR. MOODY: He is available so they can set that up through Mr. Waid. I'll 

21 be happy to provide his number --

22 THE COURT: And I'm sure they would need some amount of time in which 

23 they can make their efforts. So --

24 

25 

MR. MOODY: Or me. Either one of us can -

THE COURT: Right. 
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1 MR. MOODY: -- can help set that up. And Judge, I'll just represent in the 

2 event we're unable to do that, I will immediately turn around and file the affidavit so 

3 that we can proceed with the contempt --

4 

5 

6 

THE COURT: Start the process. 

MR. MOODY: -- pursuant to the Court's direction. 

THE COURT: And I understand Mr. Waid's concern for Mrs. Ahern. It's -- I 

7 trust that this request for guardian ad litem comes from his role as her trustee. He 

8 has never demonstrated anything but concern for all the beneficiaries that they all 

9 be protected and his concern that Mrs. Ahern is being subjected to influences that 

10 are not in her best interest and he has a real concern for her. But it's got to be --

11 counsel's right -- done with notice. So if you want to pursue that, that would be a 

12 separate thing. Again, that I believe can be heard here because it's -- I did not 

13 understand it to be a request for a guardian. That would have to go to the 

14 guardianship commissioner. It's a request for a guardian ad litem, very different. 

15 MR. MOODY: I was very specific in my --

16 THE COURT: Thank you. 

17 MR. MOODY: -- request for that. We thought through that, considered a 

18 general guardian, either --

19 THE COURT: No. 

20 MR. MOODY: -- a person and/or estate, but we're simply asking for a 

21 guardian ad litem and I'll be happy to file the appropriate motion making that 

22 request. 

23 THE COURT: Okay. So -- so they know that they've got some time to deal 

24 with this, how much, you know -- you're meeting on Friday. One week from then to 

25 have -- so you know that this is not going to work or it is, because I'm sure -- I'm 

-20-

GALFRIDAY REPORTING & TRANSCRIPTION 
10180 W. Altadena Drive, Casa Grande, AZ 85194 (623) 293-0249 

AA0796



1 assuming that they won't be able to act immediately on Friday, but you know, once 

2 Mr. Waid explains everything to them, lays it all out for them, tells them what tracing 

3 he's been able to do because he's done some, then by the end of the following week 

4 you either need to know that you've got movement or you're going to need -- he's 

5 going to need to proceed. 

6 MR. MOODY: Yeah. And is the Court asking for a follow-up hearing --

7 THE COURT: Well, I --

8 MR. MOODY: -- or a deadline for me to file --

9 THE COURT: That-s --

10 MR. MOODY: -- the motion? 

11 THE COURT: I'm just -- so we have a timeframe so we know what we're 

12 operating under. I'm assuming they -- they're going to need some time. They're not 

13 going to be able to act immediately based on what Mr. Waid tells them on Friday 

14 such that, you know -- but you need some time which you can say we're not getting 

15 anywhere because you mentioned the problem of delay and spoliation the longer 

16 things are gone. Who knows where these assets may -- it's money -- go. 

17 

18 

19 

MR. MOODY: I'd say by the following -- a week from this Friday if -

THE COURT: Okay. 

MR. MOODY: -- if we don't have the money returned or have an assurance 

20 that it's on it's way --

21 THE COURT: Some information that tracing that's in the works, something. 

22 MR. MOODY: Yeah. 

23 THE COURT: Then you can proceed to file whichever motions you deem 

24 appropriate. And maybe after you've talked to counsel, Mr. Waid may feel he 

25 doesn't need the guardian ad litem. I don't know. But it's -- you know, they need to 
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1 know what they're dealing with. They need timeframe. So no motions are going to 

2 be filed like tomorrow. We're not doing this tomorrow. We're going to wait for the 

3 meeting with Mr. Waid --

4 MR. MOODY: Right. 

5 THE COURT: -- and give them some time to try to do what they say they 

6 believe they can do, which is get some or all of this money returned. 

7 MR. MOODY: How about --

8 THE COURT: They believe they can do that. 

9 MR. MOODY: So I will file an affidavit and a motion to appoint a guardian ad 

10 litem a week from Monday if we're unable --

11 

12 

13 

14 

15 

16 

17 

18 

THE COURT: Correct. 

MR. MOODY: -- to work that out. What is that day? 

THE COURT: By the close of business Friday. 

Is that agreeable, Ms. Peterson? 

MR. MOODY: Is that May 4th? 

THE CLERK: Yes. 

MR. MOODY: May 4th. 

THE COURT: Is that agreeable, Ms. Peterson? One week from the meeting 

19 on Friday you should know if you're going to be -- and may be that you can make 

20 real progress. I'm not saying you have to have --

21 

22 

23 

24 now. 

25 

MS. PETERSON: I heard him say May 4th -

THE CLERK: I'm sorry. 

MS. PETERSON: -- so I'm sorry, I don't know which date we're talking about 

THE CLERK: One week from the meeting on Friday or the Monday -
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1 

2 

3 

4 

5 

6 

7 

THE COURT: He -- they have until the close of business on Friday. 

THE CLERK: The 1st. 

THE COURT: So then he would file on Monday. 

THE CLERK: On Monday, the 4th. 

THE COURT: Right. 

THE CLERK: Okay. That's what I thought. 

THE COURT: So yeah, it shouldn't be filed -- it's -- we're in a holding pattern. 

8 We're going to give everybody an opportunity to act on what we believe is legitimate 

9 willingness to try to make this resolved, work, whatever. 

10 

11 

12 

13 said? 

MS. PETERSON: Thank you. And so --

THE COURT: I believe everybody wants that. 

MS. PETERSON: And so that'll be filed Monday, May 4th. Is that what you 

14 MR. MOODY: Correct. 

15 THE COURT: Correct. 

16 MS. PETERSON: Okay. Thank you. 

17 THE COURT: Yeah, no earlier than. 

18 MS. PETERSON: All right. 

19 THE COURT: Yeah. And one or both of those motions. And until then --

20 MR. WAID: Judge --

21 THE COURT: -- they have their opportunity to make their efforts which they 

22 believe they can make some progress. And it may be Mr. Waid's satisfied -- I'm not 

23 saying he has to have all the money back in his hands. I'm not saying that. I'm just 

24 saying he has to be satisfied that he's got real cooperation is making real progress. 

25 He can agree to give them more time. 
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1 MR. WAID: Your Honor --

2 THE COURT: So --

3 MR. WAID: -- just so --

4 THE COURT: Is that agreeable, Mr. Waid? 

5 MR. WAID: It is. I just want to make one clarification for the record. I have to 

6 be very careful as the trustee not to place myself in a conflict --

7 THE COURT: I understand. 

8 MR. WAID: -- with respect to beneficiaries, which are now all three, Eleanor 

9 and then the two daughters. My concern is I don't ever like to file motions --

10 THE COURT: Understand. 

11 MR. WAID: -- seeking contempt for disobeying the Court's order. The reason 

12 I brought that to the Court's attention is that so the Court sua sponte could take 

13 appropriate action. 

14 

15 

THE COURT: Right. 

MR. WAID: So I would ask primarily that I'm going to inform the Court and I'm 

16 going to defer the Court's action rather than me proceeding against any --

17 

18 

19 

20 

21 

THE COURT: Okay. 

MR. WAID: -- specific beneficiary. 

THE COURT: Right, but --

MR. WAID: I just prefer that. 

THE COURT: I understand but we have to have an affidavit of somebody and 

22 you're the person with the knowledge. So we need an affidavit that the Court can 

23 act on. And we don't have an affidavit, so we need an affidavit saying --

24 

25 

MR. WAID: And that's fine. 

THE COURT: -- this is what I've been able to discover -- and you'll know by 
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1 May 4th what progress counsel are able to make. That gives them an opportunity to 

2 try to mitigate this. 

MR. WAID: Understood --3 

4 THE COURT: Because I understand -- I want to make it very clear. I think I 

5 told Ms. Peterson earlier that this was something that the Court felt we had no 

6 option to convey the seriousness of what's happened to Mrs. Ahern but through this 

7 method because all that happened was what Mr. Waid in court, in open court had 

8 advised the Court he had uncovered in the brief time he was acting as trustee. It 

9 was not based on anything else. The Court acted to say this is enough concern. 

10 We have to convey this message of the serious nature of what the trustee has 

11 uncovered. I mean it's -- because it was in her capacity as trustee. And it may be --

12 I don't know that the other beneficiaries have a position on it. 

13 So Mr. Powell? 

14 MR. POWELL: I just want to clarify I think Mr. Wade did previously submit 

15 with a previous moving paper an affidavit. So just to clarify for the record, he has 

16 submitted an affidavit which I believe goes to part of it is the Fidelity Capital account. 

17 THE COURT: I -- that --

18 MR. POWELL: So we do have written affidavit from Mr. Waid just for that 

19 point. 

20 THE COURT: I'm --

21 MR. POWELL: Your Honor --

22 THE COURT: -- not sure it's sufficient for --

23 MR. POWELL: Oh I understand. I just wanted to --

24 THE COURT: -- what we need --

25 MR. POWELL: -- make that clarification. 

-25-

GALFRIDAY REPORTING & TRANSCRIPTION 
10180 W. Altadena Drive, Casa Grande, AZ 85194 (623) 293-0249 

AA0801



1 THE COURT: -- as -- because as Ms. Peterson's pointed out, there is a 

2 specific statutory scheme --

3 MR. POWELL: Right. 

4 THE COURT: -- for criminal contempt. 

5 MR. POWELL: Understand. Understand. 

6 THE COURT: And that's -- you know, when you're dealing with other people's 

7 money, that's the remedy. 

8 MR. POWELL: Right. Sure. Just two points I want to make for the record. 

9 One is we would echo on behalf of our clients the same question and the same 

10 concern as to given the fact the money has not been returned, how are the legal 

11 fees -- what is the source of those legal fees for opposing counsel? So just --

12 THE COURT: Mrs. Ahern had --

13 MR. POWELL: -- wanted to make that sure on the record and so --

14 THE COURT: Sure. 

15 MR. POWELL: -- opposing counsel knows as well, that is a concern we 

16 have --

17 THE COURT: Right. Mrs. Ahern has 35 percent that's -- she's entitled to 

18 outright, so --

19 MR. POWELL: She does. Your Honor, two, just so that you're aware and 

20 foreshadowing what we intend to do in the future, even though there is a suggestion 

21 right now of returning the money, as you've said, there's also other consequences 

22 and other remedies that go along with that. So the Court's aware, we will be 

23 pursuing those as well so that --

24 THE COURT: I understand. 

25 MR. POWELL: -- is just out --
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1 

2 

3 

4 

5 

6 

7 

8 

THE COURT: I'm not --

MR. POWELL: -- in the open and clear --

THE COURT: I'm not saying that this is the only remedy. 

MR. POWELL: Oh, I understand. I understand. 

THE COURT: I'm just saying that because it's the Court order -

MR. POWELL: Sure. 

THE COURT: -- that's the remedy. 

MR. POWELL: Sure. I just don't want to be accused -- and I'm not saying 

9 opposing counsel's going to do this, but listening to the previous hearing --

THE COURT: Sure. 10 

11 MR. POWELL: -- of sandbagging and not be fully forthright, we do intend to 

12 seek other remedies --

13 THE COURT: I --

14 MR. POWELL: -- just so that's out in the open. 

15 THE COURT: I understand. 

16 MR. POWELL: The last --

17 THE COURT: Yeah, this was not based on anything requested by the other 

18 beneficiaries. This was something the Court did specifically because it was -- the 

19 Court was advised of a violation of the court order. 

20 

21 

MR. POWELL: Correct. Right. 

THE COURT: It was not done at the request as the remedy sought by --

22 absolutely not. That should be -- I -- thank you. Should be perfectly clear on the 

23 record that neither Mr. Waid nor the other beneficiaries requested this remedy. This 

24 was a remedy that the Court said this is the consequence of violating a Court's 

25 order, based on the information provided by Mr. Waid. It was not that anybody 
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1 suggested this was the proper outcome. This is just dealing with violation of the 

2 Court's order. That's all we're talking about. 

3 MR. POWELL: Right. Thank you. I appreciate you clarifying that --

4 THE COURT: Yeah, and maybe as I said, they -- counsel believes in good 

5 faith they can make real efforts there, so --

6 MR. POWELL: Sure. 

7 THE COURT: -- terrific. 

8 MR. POWELL: And the last point to go on record and just to set forth again, 

9 somewhat for clarification, somewhat to get again your view of the issue. Our 

10 interpretation of the Hardesty ruling is that there is a duty of complete candor and 

11 disclosure to the Court and that would still apply to a former trustee as well. 

12 THE COURT: Correct. 

13 MR. POWELL: So I just wanted to make that representation now, and you've 

14 confirmed, so this is not a situation of being able to protect, to be able to dance 

15 around issues. If there's discovered information, it must be produced accurately to 

16 this Court. We have a great concern, again, in the past that hasn't occurred. And 

17 so just to make this clear, even though there are criminal consequences that would 

18 apply, this Court and this -- these proceedings are not criminal proceedings. 

19 THE COURT: No. 

20 MR. POWELL: If there is knowledge of misconduct, it must be revealed and 

21 put on the record. I just want to make that point clear. 

22 THE COURT: Yeah, that -- very clear. This is a civil court, court of equity. 

23 don't -- but the only thing we're dealing with -- and this is not in any way meant to 

24 prejudice or limit anybody's rights --

25 MR. POWELL: Correct. 
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1 THE COURT: -- under any other theory of recovery they may have. This was 

2 just the Court's concern that a order that had been in place for a long time and --

3 and specifically you mentioned the more recent order, the $500,000 order, were just 

4 -- had been just flagrantly violated and there's no other option for the Court to 

5 convey that that has consequences than through a proceeding. 

6 So counsel's right, we have to follow the statute. We'll do it if it's 

7 necessary. It may not be. It may be once the proper educational process takes 

8 place that some good faith efforts can be expended and like I said, I'm not requiring 

9 that all the money be in hand. I'm just saying Mr. Waid, in his independent 

10 judgement, needs to be in a position of saying I feel satisfied that I can now recover 

11 the funds. 

12 MR. POWELL: Right. 

13 THE COURT: He'll tell his counsel if -- and they'll put in an affidavit and then 

14 we can proceed. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. POWELL: Absolutely. Thank you, Your Honor. 

THE COURT: Okay. Thank you all. I appreciate everybody's time today. 

MR. POWELL: Thank you. 

THE COURT: Thank you for coming. 

MR. WAID: Thank you, Your Honor. 
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1 THE COURT: And putting up with my cough. And thank you, Mr. Waid. 

2 Sorry to keep you waiting on the phone. 

3 MR. WAID: Oh, you're just fine. 

4 THE COURT: Okay. Thanks very much. Okay. 

5 [Proceedings concluded at 11 :58 p.m.] 
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1 

2 

3 

MONDAY, JUNE 22, 2015 AT 1:48 P.M. 

THE COURT: P066425. We'll let everybody state 

4 their appearances for the record and who's here. And, I 

5 guess, a question is, since this is an evidentiary hearing, 

6 if there are any nonparties who are going to be testifying, 

7 do you want them excluded? I mean, 

8 

9 

MR. LENHARD: Is this an evidentiary hearing? 

THE COURT: Well we have to have an evidentiary 

10 hearing on a contempt motion. 

11 MR. LENHARD: Well it's -- we've talked about this 

12 with Mr. Waid and counsel. 

13 

14 

THE COURT: Okay. 

MR. LENHARD: Our understanding today is this is a 

15 preliminary inquiry to determine --

16 THE COURT: They have to 

17 MR. LENHARD: whether a contempt hearing is 

18 necessary. 

19 THE COURT: Okay. 

20 MR. LENHARD: So I had promised Mr. Waid --

21 THE COURT: Because the evidentiary hearing would 

22 be before whoever it gets assigned to. 

23 MR. LENHARD: Correct. Because I promised Mr. 

24 Waid that I was not calling him as a witness today and --

25 THE COURT: Okay. So then we don't need to worry 
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1 about whether we need to exclude witnesses or anything? 

2 MR. LENHARD: Right. And there are exhibits that 

3 Mr. Moody is going to admit. We're not objecting to any of 

4 them because they're all in the record anyway. So, --

5 

6 

7 

THE COURT: Okay. 

MR. MOODY: Judge, I was planning on --

THE COURT: In that case, then -- we'll just let 

8 everybody state appearances then and we don't have to worry 

9 about anybody in the courtroom that shouldn't be here. So 

10 we' re good. So, everybody can make their appearances and 

11 we' re ready to go. 

12 MR. MOODY: Todd Moody for Fred Waid, acting 

13 temporary successor trustee of the W. N. Connell and 

14 Marjorie T. Connell Living Trust dated May 18, 1972. Mr. 

15 Waid is here in the courtroom with me. 

16 

17 

THE COURT: 

MR. POWELL: 

Thank you. 

Good afternoon, Your Honor. Joey 

18 Powell appearing on behalf of Jacqueline Montoya, who is 

19 present in the courtroom. Also present is Kathy Bouvier as 

20 well. 

21 

22 

23 

24 

25 

THE 

MR. 

THE 

MR. 

THE 

COURT: 

POWELL: 

COURT: 

POWELL: 

COURT: 

And are we expecting your --

Mr. Warnick won't be here. 

Okay. 

Okay. 

Great. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

MR. LENHARD: Your Honor, Kirk Lenhard and Tammy 

Peterson on behalf of Eleanor Ahern. 

I will let me question something real quickly. 

The trustee is, of course, jurisdictionally bringing this 

Complaint through his affidavit. The Court is, of course, 

the party determining whether the contempt will go forward. 

THE COURT: Right. 

MR. LENHARD: What standing does counsel for one 

of the daughters have to appear here today? He's not a 

special deputy. 

THE COURT: All right. 

MR. LENHARD: He's not appearing on behalf of the 

trustee and I don't think he has the right to argue and I 

will object to any argument besides anybody besides Mr. 

Waid, or his counsel, or, of course, the Court. 

THE COURT: Right. And I don't know that Mr. 

17 Powell, in fact, is not sitting at counsel table. I don't 

18 know, Mr. Powell, that you were planning on participating. 

19 You're just here with your clients --

20 MR. POWELL: I was under the impression this was 

21 also kind of a reporting from Mr. Waid, and so this was a 

22 broader scope of what we were doing here today. And so, 

23 part of it is wanting to observe and, other part, if, 

24 again, I can interject, I would like to, again, I -- I 

25 think this is kind of -- this has culminated in a point 
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1 where we've all -- are waiting for answers --

2 

3 

4 

5 

6 

7 

THE COURT: Right. Well I think --

MR. POWELL: -- effectively here. 

MR. LENHARD: This is not a report. This is a -

THE COURT: I 

MR. LENHARD: preliminary hearing on contempt. 

THE COURT: Right. And I think that what we had 

8 was -- the next thing that we have on calendar is July 22 nd
, 

9 which is the Motion for --

10 

11 

12 

MR. POWELL: Correct. That is our -

THE COURT: -- Damages. 

MR. POWELL: Motion which I don't know if you 

13 want to address it now. 

14 

15 

16 

17 

18 

19 

THE COURT: Yeah. 

MR. POWELL: We're going to --

MS. PETERSON: Well --

MR. POWELL: -- move that hearing. So --

THE COURT: Okay. 

MR. POWELL: -- I don't know if we can set that up 

20 before we leave here today. 

21 

22 

23 you. 

24 

25 

THE COURT: Okay. 

MR. POWELL: It will be an alternative date for 

THE COURT: Yeah. 

MR. LENHARD: We'll be happy to accommodate him 

Page 5 

AA0873



1 on dates and so forth. 

2 THE COURT: Okay. 

3 MR. LENHARD: So --

4 THE COURT: All right. So, one thing I wasn't 

5 sure because we had this notice that you required --

6 requested transcripts. If you felt you could go forward 

7 today without the transcripts? I wasn't clear on --

8 

9 

MR. LENHARD: We're able to go forward, yes. 

THE COURT: Okay. All right. So this is just a 

10 courtesy copy for us then. Okay. All right. 

11 So, just so it's clear and we -- I'll lay out the 

12 procedure here. We -- I mean, in order to determine if 

13 there is going to be an evidentiary hearing, as Mr. Lenhard 

14 pointed out, with civil contempt, you have to have a 

15 hearing to say I believe there's been contempt. Somebody 

16 has to hear the evidentiary hearing on contempt. That's 

17 where Judge Gonzalez would find somebody to hear the 

18 contempt, if it goes that far. 

19 So, the basis the original objection that was 

20 raised by Mrs. Ahern's counsel was that we needed an 

21 affidavit so they could, you know, go forward and know what 

22 they were defending on. So then we got the affidavit from 

23 Mr. Waid and that's when we scheduled this part -- this 

24 hearing. 

25 So, now we're ready to go forward on this hearing 
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1 and, as Mr. Lenhard pointed out, that's why I wasn't sure 

2 if we were going to have testimony today or just argument, 

3 but if it's just argument, then I think we're ready to 

4 proceed and I assume that you've got the response to the 

5 affidavit of Mr. Waid. 

6 MR. MOODY: We did, Your Honor. 

7 THE COURT: Okay. So --

8 MR. MOODY: We do have that. 

9 THE COURT: Okay. Okay. So --

10 MR. MOODY: We see this slightly differently. 

11 THE COURT: Okay. 

12 MR. MOODY: Although I don't -- I'm not sure it's 

13 an evidentiary hearing. I am planning on asking Mr. Waid 

14 some questions under oath to establish some foundation for 

15 his affidavit to lay out some facts for this Court. 

16 And I do want to correct -- I think we see this 

17 differently from opposing counsel. We don't see the 

18 affidavit of Mr. Waid as the initiation of the contempt. 

19 That affidavit was supplied by Mr. Waid pursuant to the 

20 Court's request after Ms. Ahern's counsel said you can't 

21 consider contempt without an affidavit on file. So, it's 

22 our position that the contempt is Court-initiated, not on 

23 behalf of the trustee. We're simply here to offer some 

24 evidence to the Court about what Mr. Waid's observations 

25 have been. 
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1 

2 here. 

3 

4 

MR. LENHARD: Your Honor, I'm a little perplexed 

THE COURT: Okay. 

MR. LENHARD: In our discussions with Mr. Waid, 

5 and Mr. Waid's been acting as his counsel at times, which 

6 is always a very difficult situation, but the understanding 

7 was that we were not to engage or going to engage in 

8 vigorous cross-examination. If Mr. Waid is going to 

9 testify here today on detailed facts -- it's one thing to 

10 lay a foundation. I don't have any problem with that. In 

11 fact,,] as I said told Mr. Moody, I agree to the 

12 admission of these exhibits. If Mr. Waid's going to start 

13 detailing detailed facts, I have a right to cross-examine. 

14 I'm a little bit sandbagged here. I have a right 

15 to prepare my cross-examination and be vigorous and 

16 aggressive in that cross-examination. I'm not prepared to 

17 do that today. I'm prepared to argue, yes. I'm not 

18 prepared to chase Mr. Waid around and if that's what we're 

19 going to do, I intend on chasing him around aggressively. 

20 THE COURT: Okay. Well, looking again at Chapter 

21 22, Civil Contempt, and I guess just -- we should sort of 

22 state the history of this. 

23 A contempt that occurs in the presence of a judge, 

24 I think the judge can initiate, and that's not what this 

25 was, however, the Court became very concerned when -- in 
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1 that interim when one set of counsel is withdrawing from 

2 Ms. Ahern and a new counsel is coming in, Mr. Waid, who had 

3 recently been appointed to be the trustee for everybody, 

4 and tried to track down where the money was and in order to 

5 make a report that we've never gotten on the funds, as Mr. 

6 Powell is talking about, he raised -- he had enough concern 

7 that it caused the Court to be concerned because very --

8 there were very specific orders that were put in place and 

9 it sounded to the Court as if those had just not been 

10 complied with and that was my concern. 

11 So I asked for detail and were given an initial 

12 report. As Mr. Moody indicated, this isn't -- this is an 

13 awkward position, I'm sure, to be in when you're the 

14 trustee for somebody and you have to say something like has 

15 been said in this affidavit because it's not the position 

16 he wants to be in. He is her trustee, but he's also got to 

17 protect the other beneficiaries. 

18 So, it's -- it puts the trustee in an awkward 

19 position, but when he's -- when the specific beneficiary 

20 was also previously a trustee and he's got to report on 

21 what happened during the previous administration, he's just 

22 wearing a lot of hats and that's why, you know, we felt 

23 like we needed a third party in here in the first place is 

24 we needed somebody independent and when the independent 

25 person comes in and says, I'm really worried, I can't find 
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1 the money, the Court became concerned. 

2 So, that's why I asked for more specifics and 

3 that's what led us to this point and Judge Gonzalez said: 

4 Well, before you can get to the point where I appoint 

5 somebody to have that evidentiary hearing, you first have 

6 to have a hearing to determine that you want it referred to 

7 a third party because somebody else has to hear whether 

8 there's contempt. So, the actual facts of it -- and which 

9 we've all discussed and we all knew all along, but we have 

10 to go through this next this step of saying do -- is it 

11 necessary to refer it to a third party because that's the 

12 person who would hear the evidence. 

13 So, 

14 MR. LENHARD: I agree with you as far as you've 

15 gone, but let me remind everybody that we're here under 22 

16 -- NRS 22.030, paren 2: 

17 If a contempt is not committed in the immediate 

18 view and presence of the Court or judge at chambers, 

19 which is the case here, an affidavit must be presented 

20 to the Court or judge of the facts constituting the 

21 contempt, or a statement of the facts by the masters or 

22 arbitrators. 

23 I'm going to object to anything going outside the 

24 four corners of that affidavit in today's proceedings 

25 because if you go outside those four corners, we've been 
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1 denied -- Ms. Ahern's been denied her due process rights. 

2 THE COURT: Okay. I think that's probably true 

3 and I do view this, as I said, more -- in the context of 

4 somebody who is like a special master or a as -- it 

5 specifically takes that into consideration that somebody 

6 who has been appointed by the Court because he's -- he was 

7 wearing, as I said, multiple hats, and it sort of puts him 

8 more in that status of a master because he was specifically 

9 instructed, you know, go out there, marshal all of the 

10 assets for all of the beneficiaries, and tell us what you 

11 found and then we can go forward. 

12 Technically, he's not a master. He wasn't 

13 appointed as a master, but it he's a trustee, but it's -

14 - it sort of puts him in that position where when he's 

15 trying to marshal assets, he sort of falls under that 

16 portion of the statute I thought. So, it's just -- as I 

17 said, I feel for Mr. Waid's concern here that he's in this 

18 awkward position, having to report something about somebody 

19 for whom he's the beneficiary -- he's the trustee, but he 

20 also had this obligation to the Court to marshal the assets 

21 for all of the beneficiaries and to report. 

22 And so, he, as I said, although may not 

23 technically be that title, wore a lot of hats and, you 

24 know, specifically, the Court did ask him: You need to put 

25 this all in writing so we can have a hearing and determine 
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1 whether we need to have some third party judge actually 

2 have an evidentiary hearing on contempt. 

3 So we've got the affidavit and we've got the 

4 response. So we're ready now, I think, Mr. Moody, for the 

5 argument on, you know, is this serious enough that it needs 

6 to be referred for an evidentiary hearing because that's 

7 the next step? 

8 MR. MOODY: So is Your Honor asking me to make 

9 argument without Mr. Waid testifying? 

10 

11 

12 

THE COURT: You know, I think that --

MR. MOODY: Because what I can do, Judge, and 

THE COURT: I don't think Mr. Lenhard is going to 

13 challenge the foundation of anything --

14 

15 

16 

MR. MOODY: 

THE COURT: 

MR. MOODY: 

That's really all I'm --

the documents you're admitting. 

asking is foundational stuff to put 

17 things into chronological order and establish the 

18 foundation for some documents that have been provided, but 

19 most of them, actually, are filings with the Court. 

20 

21 

22 

23 

24 

THE 

MR. 

THE 

MR. 

THE 

COURT: 

MOODY: 

COURT: 

MOODY: 

COURT: 

Okay. 

So 

So we 

Okay. 

If, at 

probably don't need it. 

some point, it's determined 

25 that, you know, there's a question about something, I think 
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1 maybe at that point in time we could ask Mr. Waid if he 

2 could lay a foundation for it, but it sounds to me, at this 

3 point, that there's not going to be a challenge to that, 

4 but we would just reserve the right if necessary to decide 

5 whether or not he should be allowed to do that or not 

6 because 

7 

8 

9 

10 forward. 

11 

MR. LENHARD: 

THE COURT: 

MR. LENHARD: 

I have a list here of seven items -

-- I think we're going to be going 

and I've already told Mr. Moody 

12 that I'm not objecting to any of them. 

13 THE COURT: Okay. So we're probably okay. If, 

14 for some reason, there's something that counsel don't know, 

15 we don't understand, we don't have the knowledge, only Mr. 

16 Waid would have it, I mean, we can consider whether we need 

17 some testimony on certain issues, but for right now, I 

18 think we can probably just proceed. 

19 MR. MOODY: Okay. Very good. 

20 THE COURT: And, again, this isn't an evidentiary 

21 hearing and it's not like we have to exclude ask anybody 

22 to leave the courtroom because they're going to be 

23 testifying later. I mean, ultimately, I suppose if it does 

24 go to the next step, they might be called to testify, but I 

25 don't think that means that they can't be in here listening 
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1 now. I think everyone can stay. 

2 

3 

4 

5 

6 

7 

8 

MR. MOODY: Okay. Your Honor, the first document 

I'm going to refer to is the declaration of the Eleanor C. 

Ahern's brief regarding accounting, fiduciary duties, and 

trust administration. 

So, Mr. Waid was appointed as acting temporary 

successor trustee of the W. N. Connell and Marjorie T. 

Connell Living Trust, Dated May 18, 1972 on March 20 th
, 

9 2015. That happened in court without Mr. Waid being 

10 present. That appointment of Mr. Waid was confirmed by an 

11 order that also removed Eleanor as trustee. One week 

12 before the March 20 hearing when Mr. Waid was appointed, on 

13 March 13 th
, Eleanor's prior counsel, Marquis Aurbach and 

14 Coffing, filed a brief that I've referred to in this 

15 declaration. 

16 And, Your Honor, I would like to turn to -- well, 

17 let me just read it because it's already a part of the 

18 record. Page 7 of that brief reads: 

19 The accounts currently have a total of $1,999,700 

20 sorry, $997,573.16 which is $143,983.87 more than the 65 

21 percent to be held in trust. Specifically as of January 

22 31, 2015, there are funds in three separate interest 

23 bearing Wells Fargo accounts on account with Fidelity 

24 Capital, Incorporated and on deposit with Johnston and 

25 Associates, being held in their trust account. 
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1 Footnote 19 in that paragraph references a 

2 declaration of Ms. Ahern, which was attached to the brief 

3 and filed under seal and that exhibit is Exhibit 5 to that 

4 brief, but for purposes of today's hearing, I have had this 

5 marked as Exhibit 1. I'd be happy to approach Your Honor 

6 to give 

7 THE COURT: Okay. 

8 

9 

10 

11 

12 

13 

MR. MOODY: -- the Court a copy of this. 

THE COURT: All right. 

MR. LENHARD: Mr. Moody, what's the exhibit? 

MR. MOODY: This is Exhibit 1. 

MR. LENHARD: Okay. Thank you. 

MR. MOODY: So, Your Honor, on page 3 of Exhibit 1 

14 of Ms. Ahern's declaration under paragraph 12, it reads: 

15 A true and correct copy of a letter regarding my 

16 balance on deposit with Fidelity Capital, Incorporated 

17 received and maintained by me in the ordinary course of 

18 business as trustee of the trust is attached to the 

19 brief as Exhibit 14. 

20 I had marked as Exhibit 2 that exhibit. 

21 THE COURT: Thank you. And, again, there's no 

22 objection to the --

23 MR. LENHARD: So we're clear, for purposes of this 

24 hearing and the contempt hearing, there's --

25 THE COURT: Right. 
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1 MR. LENHARD: certainly no objection. I guess 

2 when we get to a trial on the merits, --

3 

4 

THE COURT: Right. 

MR. LENHARD: I'll -- we have hearsay 

5 objections and so forth. 

6 

7 

8 

9 

10 

11 

THE COURT: Okay. 

MR. LENHARD: Thank you. 

THE COURT: Yeah, we'll admit them then, yes. So 

THE CLERK: Is the [indiscernible] 

THE COURT: That's a good question as to how we 

12 would label this. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

because 

MR. LENHARD: I don't know. 

THE COURT: He's not really 

It's a good question. 

MR. LENHARD: It's a Court's Exhibit. 

THE COURT: He -- it's really a Court's Exhibit 

he doesn't really hold a position as a party. He's 

not a party. He's the trustee. 

MR. MOODY: Correct. 

THE COURT: So he's a third party. So, 

THE CLERK: We'll admit them as Court's Exhibits. 

THE COURT: We'll do Court Exhibits? We'll do 

23 them as Court Exhibits 1 and 2. Okay? 

24 MR. MOODY: So, Judge, the content of this letter, 

25 it's dated March 5th
, 2015. Fidelity Capital, Incorporated 
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1 is the title of the letterhead. It's addressed to the 

2 trust and references a specific account ending in 1734. 

3 Addressed to Eleanor at the time: 

4 The purpose of this letter is to confirm that we 

5 have $500,000 on deposit for the W. N. Connell and 

6 Marjorie T. Connell Living Trust, Dated May 18, 1972. 

7 It is the cumulative total today on the account that 

8 was opened in 2014 by Eleanor Ahern as the sole 

9 

10 

11 

trustee. This is available on demand. Your statement 

reissues will come from our California office. 

So, this letter came into Mr. Waid's possession 

12 following his appointment as trustee when he received a 

13 copy of that brief that was filed with the Court under 

14 seal. He entered this case and gained a quick 

15 understanding that $500,000 was on deposit with Fidelity 

16 Capital. 

17 I want to show the Court what has been marked as 

18 Exhibit 3. 

19 MR. LENHARD: Exhibit 3, Todd? 

20 MR. MOODY: Exhibit, thanks. May I approach the 

21 Court? 

22 THE COURT: Thank you. And that -- that does 

23 raise a good point, Mr. Moody, that I should discuss with 

24 Mr. Lenard and Ms. Beatty. Portions -- some documents have 

25 been sealed, others haven't. I mean, was there a reason 
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1 why these should or should not be sealed? As is indicated, 

2 we'll make them Court Exhibits, but the next question is do 

3 we seal any of these because if they're taken from a sealed 

4 brief, then, you know, do we need to they wouldn't 

5 otherwise be visible to the public. 

6 MR. LENHARD: I hate to admit it. I'm not sure 

7 what was sealed and what wasn't. 

8 THE COURT: And that's a concern for me in that, 

9 you know, assuming if it's sealed, does it need to 

10 remain sealed? If it remains sealed, if this were to be 

11 referred on, would that person be able to see it? So, I 

12 guess that's kind of my concern is that we want to make 

13 sure that we have a record that anybody looking at this and 

14 saying was this a proper proceeding can follow what we're 

15 doing and, you know, this is how -- you know, I'm aware of 

16 all of this because 

17 

18 

19 about it. 

20 

21 

22 

MR. MOODY: Well, sure. 

THE COURT: -- you know, I had it, and we knew 

MR. LENHARD: Do you know what was sealed and what 

MR. MOODY: Well, I think the brief and all 

23 exhibits are sealed, to be honest, 

24 

25 

THE COURT: Yeah. 

MR. MOODY: -- and we have no problem with these 
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1 remaining under seal for the time being for purposes of 

2 this hearing. 

3 THE COURT: If it is sealed, is 

4 MR. LENHARD: With that, I guess, too 

5 

6 

THE COURT: -- can the Judge see it? 

MR. LENHARD: -- obviously if she's -- I'll use 

7 the old preliminary hearing term, held to answer, these 

8 documents would go up to the referring judge. Correct? 

9 THE COURT: Yeah. Correct. 

10 MR. LENHARD: So the referring judge would be able 

11 to see them under seal or not is the --

12 THE COURT: That's why I'm consulting with the 

13 technical expert here. 

14 MR. LENHARD: So, I don't know. 

15 THE CLERK: We have that question a lot. 

16 [Indiscernible] in the vault. 

17 

18 

MR. LENHARD: I would think so. 

THE COURT: Okay. Yeah. Yeah, they would be 

19 available. They would be in the vault. Yeah, so -- yeah. 

20 We -- I just want to make sure that if this goes any 

21 further that we haven't like set up a record here that 

22 nobody can look at and say: What did you do? 

23 So, just so we have a procedure in place, and 

24 everybody understands, we'll seal them again because they 

25 were from a sealed brief, but they would be on file and 
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1 anybody, if they have to look at this, could get them out 

2 of the -- even though they're under seal, they're --

3 they'll be available. So, if this goes any further, we 

4 aren't creating like a black hole that nobody is going to 

5 understand what we were talking about. 

6 

7 

8 

9 

10 

MR. 

THE 

MR. 

THE 

MR. 

MOODY: 

COURT: 

MOODY: 

COURT: 

MOODY: 

Sure. 

Okay. So thanks. 

Thank you, Judge. 

I appreciate that. 

Okay. So, Judge, referring 

11 3, the first paragraph of this exhibit reads: 

to Exhibit 

12 Pursuant to the Court's instruction made at the 

13 March 20, 2015 hearing, Eleanor Ahern, as trustee, 

14 transferred the 500,000 on deposit with Fidelity 

15 Capital Incorporated into an FDIC insured money market 

16 account held at U. S. Bank. 

17 And attached to that Notice of Compliance, as 

18 Exhibit 1, is a transaction history from U. S. Bank printed 

19 on April 8th of 2015 and that transaction or history 

20 purports to show that a deposit was made with U. S. Bank 

21 for $500,000. 

22 THE COURT: So, for the record, there being no 

23 objection, this document was not sealed so --

24 

25 

MR. MOODY: It was not. 

THE COURT: Yeah. That will be Court's Exhibit 
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1 Number 3. But it's not sealed. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

MR. MOODY: So, Your Honor, one of the first 

things that Mr. Waid did was he investigated to confirm 

that, in fact, 500,000 was transferred from the Fidelity 

Capital to U. S. Bank and that investigation revealed that 

the funds deposited with U. S. Bank, as reported to the 

Court, did not come from Fidelity, but came directly from a 

cashier's check obtained by Eleanor from the trust's 

account at Wells Fargo Bank. 

And with that information, Judge, Mr. Waid 

contacted current counsel for Ms. Ahern, Marquis Aurbach 

and Coffing, and let them know --

THE COURT: 

MR. MOODY: 

Prior counsel. 

Prior counsel. I'm sorry. Did I say 

15 current? 

16 

17 

MS. PETERSON: You did. 

MR. MOODY: I'm sorry. Prior counsel. Let them 

18 know about his findings and, as a result of that, Judge, 

19 the very next day, on April 14 th
, Ms. Ahern's former counsel 

20 filed a Notice of Withdrawal. 

21 

22 

THE COURT: All right. 

MR. MOODY: That is withdrawal of the Notice of 

23 Compliance regarding the $500,000 deposit. 

24 THE COURT: Again, a Court's -- a court document 

25 not under seal. So it will be Court's Exhibit Number 4. 
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1 MR. MOODY: So, Mr. Waid came to court on April 

2 14, 2015 at a hearing on Ms. Ahern's Motion for Stay 

3 Pending Appeal on Order Shortening Time and brought this 

4 information to the Court's attention and asked the Court to 

5 enforce its prior order regarding the return of that 

6 $500,000 and maybe this is where we get -- we have a 

7 difference of opinion about whether Mr. Waid initiated a 

8 contempt. Really what he was doing was simply asking for 

9 the Court to enforce its order so that that $500,000 would 

10 be returned to the trust. 

11 And the Court issued from the bench an order to 

12 show cause with a return hearing date set for the following 

13 week on Wednesday, April 22 nd
, 2015 and directed Ms. Ahern 

14 again to return the Fidelity funds to the trust by 5 p.m. 

15 on Friday, April 17, 2015. 

16 THE COURT: I think, Mr. Moody, as I recall, Mr. 

17 Waid wasn't even in town. He called in from another case. 

18 He was out of town on business and specifically on the 14 th
, 

19 he had asked for an order to enforce and I guess the 

20 question is, you know, what are the options for the Court 

21 in enforcing its orders? I -- short of civil contempt, I 

22 don't know what other options there are for the Court. 

23 So, I would concur that your history is correct in 

24 that he did not come into court and say: I wish to 

25 initiate a contempt proceeding. He specifically came in 
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1 and said: I wish the Court to enforce its orders. But 

2 that leaves the Court then with a -- with the kind of 

3 begging the question of: How else does a Court enforce its 

4 orders? 

5 MR. MOODY: And just to remind the Court, Mr. Waid 

6 was here on April 14 th
• 

7 THE COURT: He was. 

8 MR. MOODY: He appeared telephonically on --

9 THE COURT: The following week. 

10 MR. MOODY: -- April 22nd. 

11 THE COURT: Correct. Yeah. So he was not here 

12 the following week and, in fact, made it very clear that he 

13 was very uncomfortable taking any action against -- or 

14 being perceived to take any action against somebody who 

15 to whom he held a fiduciary capacity. It wasn't his intent 

16 to do that, but, you know, the Court was left kind of with 

17 as I said, I don't really know what other procedure the 

18 Court has. 

19 So, an order to show cause that you've marked here 

20 as Exhibit 5, another court document which was not sealed. 

21 So it will be Court's Exhibit Number 5. 

22 

23 

MR. MOODY: Thank you, Judge. 

So, Exhibit 5 is the Order to Show Cause that 

24 issued following the April 14, 2015 hearing and this order 

25 requires: 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Ms. Ahern to appear before this Court on the 26 th 

located at the Regional Justice Center, 200 Lewis 

Avenue, Las Vegas, Nevada, 89155, courtroom 3H at 10:30 

a.m. on April 22 nd
, 2015 then and there to show cause if 

any you have why you should not be adjudicated guilty 

of contempt of court and punished accordingly for 

failing to comply with this Court's order from the 

March 20, 2015 hearing and return to Frederick P. Waid, 

court appointed trustee of the W. N. Connell and 

Marjorie T. Connell Living Trust, Dated May 18, 1972, 

an inter vivos irrevocable trust by the close of 

business, 5 p.m. pacific standard time, on Friday, 

13 April 17, 2015, the $500,000 held by Fidelity Capital, 

14 Incorporated, the $100,000 cashier check dated March 

15 23 rd
, 2015 made payable to Eleanor Ahern and any other 

16 trust funds held by Fidelity Capital, Incorporated. 

17 There is another paragraph but it's really not 

18 relevant to why we're here today. 

19 Your Honor, it's our position that that was a very 

20 clear and direct order of this Court asking Ms. Ahern for 

21 compliance. To remind the Court, almost immediately after 

22 that hearing, in fact, I believe it was that same 

23 afternoon, at 4:30 that Marquis Aurbach and Coffing set up 

24 an emergency or very quick conference call to tell the 

25 Court that they wish to withdraw from the case and I raise 
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1 that only to explain to the Court that as a result of that 

2 conversation, Mr. Waid was in a position where he felt like 

3 he needed to do his best as trustee to recover and protect 

4 funds. And so asked this Court for permission to speak 

5 with Ms. Ahern directly and that permission was granted. 

6 So you'll see in Mr. Waid's affidavit that on 

7 Thursday, April 16, 2015, he spoke to her, and during that 

8 conversation, he was informed by Ms. Ahern that she 

9 believed she owed the trust $800,000. He told her after 

10 learning that information that she needed to speak with 

11 counsel regarding that admission and that he did not have 

12 sufficient information from the trust to verify that 

13 information. 

14 Ms. Ahern did not comply with the Court's order. 

15 The 500,000 allegedly on deposit with Fidelity Capital, 

16 Incorporated was never returned to the trust. 

17 This Court granted the Motion of her former 

18 counsel to withdraw and at that hearing on an Order to Show 

19 Cause held on Wednesday, April 22 nd
, 2015, Ms. Peterson and 

20 Mr. Lenhard appeared on behalf of Ms. Ahern. 

21 The next thing that happened, Your Honor, was that 

22 we -- well, not the next thing that happened, but for 

23 purposes of this hearing, counsel for Ms. Ahern forwarded 

24 to us a letter --

25 THE COURT: By this time, did Ms. Ahern have new 
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1 counsel. 

2 

3 

MR. MOODY: I'm sorry? 

THE COURT: Did -- by this time, did Ms. Ahern 

4 have new counsel? 

5 

6 

7 

8 

MR. MOODY: She did. 

THE COURT: Okay. Just 

MR. MOODY: She did. 

THE COURT: I just want to make it clear. You 

9 know, we've had a change in counsel. 

10 

11 

12 

MR. MOODY: Can I approach? 

THE COURT: Okay. 

MR. LENHARD: Mr. Moody, this letter actually 

13 hasn't been filed with the Court yet? 

14 MR. MOODY: This has not been filed. 

15 MR. LENHARD: I don't have any problem with it 

16 being filed, just so we're clear. 

17 

18 

MR. MOODY: Okay. 

THE COURT: So, again, 

19 MR. LENHARD: Well, wait. Was the -- I'm sorry, 

20 Judge. Was the first letter, the first Fidelity letter, 

21 under seal? Do you recall? 

22 

23 

24 

MR. MOODY: It was under seal. 

THE COURT: The --

MR. LENHARD: Then maybe we should put this one 

25 under seal to be --

Page 26 

AA0894



1 

2 

3 

THE COURT: First --

MR. LENHARD: consistent. 

THE COURT: Yes. The first Fidelity letter was. 

4 I believe, Mr. Moody, I've seen this. This was attached to 

5 something. 

6 MR. LENHARD: It's -- it was probably attached to 

7 a pleading somewhere, the question is was it under seal or 

8 not? 

9 

10 

11 

12 

13 

14 

THE COURT: Yeah. 

MR. LENHARD: I don't know. 

THE COURT: I have seen this letter. 

MR. LENHARD: Well that means it's been 

MR.POWELL: I can clarify if the Court --

THE COURT: If we can allow Mr. Powell, He's got 

15 information. 

16 MR. POWELL: That letter was attached to their 

17 accounting, which it does say under here: Filed under 

18 seal. So I would assume the whole thing was --

19 THE COURT: Okay. 

20 MR. POWELL: -- and that letter would be part of 

21 it. 

22 THE COURT: Thank you for your assistance, Mr. 

23 Powell. 

24 MR. POWELL: Sure. 

25 THE COURT: So, yes, Mr. Lenhard, this was 
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1 attached to --

2 

3 

4 letter. 

5 

6 letter. 

7 

8 

9 

10 

MS. PETERSON: I think he's actually confused. 

MR. MOODY: He is. He's talking about the first 

THE COURT: The first letter. This is the second 

MR. POWELL: The letter to you? 

THE COURT: I've seen no. I've seen --

MR. LENHARD: Hang on just a second here. 

THE COURT: Yeah, if we can just have a moment. 

11 We can clarify. 

12 letter. 

I'll look. This is the one sentence 

13 

14 

15 

MR. LENHARD: Right. 

MS. PETERSON: Correct. 

THE COURT: And I've seen this attached to 

16 something somewhere but I'd have to look through and see if 

17 it's one of our sealed documents. 

18 [Colloquy between counsel] 

19 MR. WAID: It was not attached to my exhibit. 

MR. LENHARD: No, no. I wasn't saying that. 20 

21 THE COURT: I have seen it. I've seen this 

22 somewhere. 

23 MR. LENHARD: Well I'm sure if you think you've 

24 seen it, you probably have. 

25 THE COURT: Because I remember it. I remember 
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1 this letter. I'm just trying to see if it's in one of our 

2 sealed documents. I don't -- to reiterate Mr. Lenhard's 

3 point that it probably should be sealed, I seem to recall 

4 this was attached to some pleading. So I'm -- if -- not 

5 being able to confirm whether I've seen it somewhere before 

6 and whether it was sealed or not, since it is related to 

7 the previous document, I think it was 1 or 2, the letter 

8 from Fidelity. Since it's related, we'll seal this one as 

9 well. So we'll admit this as 6 and it will be sealed. I 

10 mean, it just isn't viewable by the public. 

11 MR. MOODY: Okay. Thank you, Judge. 

12 So, Your Honor, this is the second letter that we 

13 now have from Fidelity Capital, Incorporated. It's a month 

14 and 10 days following the first letter. This one is also 

15 addressed to the trust and specifically to Eleanor with 

16 simply one sentence: 

17 Due to -- it says: Due to your 

18 

19 

20 

misrepresentations, the proposed funding has been 

withdrawn, signed by M. Perrill [phonetic], Vice 

President, and provides a phone number. 

21 So, Your Honor, with that information, Mr. Waid 

22 attempted to contact Fidelity Capital and I can represent 

23 to the Court that there was no answer at that phone number. 

24 We could not establish a legitimate entity at that address 

25 and the best that we could do was find an M. Perrill 
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1 [phonetic] who is an attorney out of California that may 

2 have had some prior dealings with Ms. Ahern, but I -- we 

3 don't need to get into all of that. I can just tell the 

4 Court that we have not been able to speak with anyone at 

5 Fidelity Capital. 

6 Mr. Waid then filed an affidavit with this Court. 

7 I marked this as Exhibit 7. This is our last exhibit, if I 

8 can approach? 

9 And, Judge, before I discuss the affidavit, I just 

10 wanted to remind the Court that this second letter from 

11 Fidelity Capital came from Eleanor's -- Ms. Ahern's current 

12 counsel. 

13 

14 

THE COURT: Right. 

MR. MOODY: That's where -- that's how that letter 

15 came into our possession. 

16 THE COURT: That's what's in the affidavit. 

17 That's what --

18 MR. MOODY: Yes. 

19 THE COURT: -- I understood. 

20 MR. MOODY: So, Your Honor, --

21 THE COURT: That --

22 MR. MOODY: -- Mr. Waid's affidavit --

23 THE COURT: Was it attached to the affidavit? 

24 MR. MOODY: It was not. 

25 THE COURT: Somewhere I -- somehow -- maybe in the 
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1 

2 

3 

hearing it was provided but I just -- I remember that 

letter. 

MR. MOODY: So Mr. Waid filed an affidavit with 

4 this Court dated May 6th 
-- well, filed on May 6th

, 2015. I 

5 can report to the Court that there have been no changes in 

6 any of Mr. Waid's representations to the Court regarding 

7 the $500,000 that was allegedly on deposit with Fidelity 

8 Capital. That money has not been returned to the trust. 

9 It has not been accounted for by Ms. Ahern or her attorneys 

10 and, quite frankly, Your Honor, she has been less than 

11 cooperative in Mr. Waid's efforts to get a handle on where 

12 that money is and get an accounting for it. He takes his 

13 role seriously as trustee in this case. He's doing 

14 everything he can to put monies back into the account and 

15 to provide an accounting to this Court and that's what 

16 brings us here today. So, that's where we are with respect 

17 to that and the Court's order. 

18 Your Honor, I guess the only other thing I would 

19 do, and I was going to do this with Mr. Waid on the stand, 

20 but in paragraph 10 of his affidavit, Mr. Waid made a 

21 statement that: 

22 Ms. Ahern's counsel informed me that they had 

23 spoken with Fidelity's representative who informed them 

24 that Fidelity never had funds for the trust on deposit. 

25 And it's the one thing that we would correct in 
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1 his entire affidavit is he's some -- he's a little vague on 

2 whether or not he recalls that Ms. Peterson or Mr. Lenhard 

3 actually telling him that they had spoken with Fidelity's 

4 representative. It may have been that they told him that 

5 they attempted contact with that representative. Other 

6 than that, Your Honor, I can represent to the Court that 

7 all of these statements are true and accurate to the best 

8 of Mr. Waid's knowledge. 

9 THE COURT: Okay. Just a recap. How we got here 

10 was Mr. Waid, when he was instructed as the temporary 

11 trustee for all for everybody to marshal the assets, 

12 reported to the Court very soon thereafter that this major 

13 representation that had been made was incorrect, that the 

14 funds had not come from this Fidelity Capital but had just 

15 been moved from another trust account, that Mr. Waid just 

16 asked the Court to enforce its order and the Court, being 

17 left with not a lot of options to enforce an order, and 

18 that order being that the request that was originally made, 

19 that was made by Mr. Powell on behalf of his clients, if 

20 I'm remembering back this far correctly, was that they had 

21 been cut off from the 65 percent and that the payments be 

22 restarted to them. 

23 But, as I've said before, Ms. Ahern has always had 

24 the very best attorneys who did the very best job arguing 

25 for her and they convinced the Court that this would be 
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1 improper to start distributing the money to the other 

2 beneficiaries because there's no way to claw it back. If 

3 it was distributed to them, this was before you got 

4 involved, if it was distributed to them, there would be no 

5 way to get it back from them. 

6 So the Court said: You're right. They should 

7 post security for that. So if they can post security, they 

8 can start getting their 65 percent. They weren't able to 

9 post security. So the Court said: In the alternative 

10 then, we have to hold those funds until we determine who 

11 should get the 65 percent. It may be Ms. Ahern's, it may 

12 have been her all along. Hold the funds, they're drawing 

13 interest, just hold the funds. That's the order that has 

14 been violated. 

15 The options were: Pay the money to the other 

16 beneficiaries. When she didn't want to do that, because 

17 she felt it was money that she was entitled, the Court 

18 said: Well, okay, fine then. You know, because you've got 

19 no way to get it back, if they can post a bond for it so 

20 that you can be reimbursed, then you can distribute those 

21 funds to them, but if you can't -- if they can't post that, 

22 then you have to hold it until we can make a determination 

23 one way or the other. I mean, that's where we were. I 

24 mean, as I said, she's always had the very best counsel who 

25 have gotten the very best outcome for her and so, she was 
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1 

2 

3 

4 

5 

6 

successful there. 

The order specifically that Mr. Waid said, please 

enforce your order, Judge, was the order saying that she 

needed to hold the funds until it was determined who was 

the beneficiary to those funds. So that's the order and 

that's the question when you came in. It -- I mean, it 

7 seemed to fall under NRS 22.010(2): A breach of the peace. 

8 It -- I beg your pardon. 

9 

10 

( 3) : Disobedience or resistance to any lawful 

writ, order, rule, or process issued the Court or judge 

11 at chambers. 

12 That was the concern that -- how else is the Court 

13 going to enforce this order that she hold the funds other 

14 than saying you've breached that order? That was where I 

15 was left. 

16 As I've said, not something specifically that --

17 Mr. Waid did not request an Order to Show Cause. The Court 

18 initiated that because that's the only option open to the 

19 Court to enforce that order. 

20 MR. MOODY: So, Judge, the only other thing that I 

21 would point out is I would go back to the transcript of the 

22 hearing on March 20 th
, which really started this process and 

23 on page 67 of that transcript, Your Honor says: 

24 Well, I think Ms. Wakayama has indicated that, you 

25 know, if you have a problem with the $500,000 being in 
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1 what appears to not qualify as a prudent investment 

2 under our -- you know, the one thing we have adopted, 

3 the Uniform Prudent Investor Act. So, you know, if 

4 that's not a prudent investment because it doesn't --

5 we don't have anything to indicate that it is, then she 

6 can put it in an FDIC insured account and there you go. 

7 A Court order followed that and whether you look 

8 all the way back to March 20 th or you look at the resulting 

9 order, we're here today and there has not been compliance 

10 with that order. 

11 THE COURT: Okay. So, in addition to the previous 

12 order, the one that was -- okay. We're going to direct 

13 that these funds be distributed because they can't post 

14 security for it, hold the funds in the interim. So, 

15 specifically, and then the order was, this -- as I've said, 

16 we haven't adopted the Uniform Trust Act in its entirety, 

17 unfortunately, but we do have the Uniform Prudent 

18 Investment Act and that just did not appear to be anything 

19 that would be defined under anybody's interpretation of the 

20 rule as prudent. 

21 So, there's -- the second order then is: Deposit 

22 the funds in a FDIC insured account so that we know that 

23 they're being held. And so there's a second order that's 

24 possibly also violated and that's the order saying: Put 

25 the money in there. 
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1 The representation initially being made from 

2 Marquis Aurbach that this has been done, but, in fact, Mr. 

3 Waid's investigation revealed that that was an untrue 

4 representation and this came as a surprise to counsel who 

5 withdrew as a result of having made that representation to 

6 the Court that was untrue. 

7 

8 

9 

Okay. So we have two potential orders. 

MR. MOODY: We do. 

THE COURT: Okay. As I said, I know that the 

10 first one was before Mr. Waid's time, before his 

11 involvement, but Mr. Powell is here and I know Mr. Lenhard 

12 is objecting to his presence here, but that was from that 

13 era of -- you know, early in the litigation there was an 

14 order there that Mr. Waid's, I'm sure, not even aware of 

15 because it predates his involvement. Okay. Thank you. 

16 

17 

MR. MOODY: Thank you, Your Honor. 

THE COURT: Okay. All right. So, Mr. Lenhard. 

18 MR. LENHARD: Good afternoon, Your Honor. So as I 

19 begin my remarks, let me make one point perfectly clear. 

20 We've worked with Mr. Waid the last four to six weeks. We 

21 actually like him a great deal and we have enjoyed working 

22 with him. We think he's very professional. We have a 

23 disagreement here today, but it's not personal, but we are 

24 professionals and we have to act as professionals. And 

25 therefore, I have to raise the objections that I do. 
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1 You have been making -- in your brief discussion 

2 with Mr. Moody a few moments ago, you discussed a previous 

3 order, an order that predates my involvement in this case, 

4 Ms. Peterson's involvement in this case, and apparently Mr. 

5 Waid's involvement in this case. We must remember that the 

6 subject matter of that order is not before you today for 

7 purposes of determination of whether a contempt has been 

8 committed, whether this individual is to be bound over. 

9 I say that because I'm now wearing what I call my 

10 criminal hat. I was a public defender for a number of 

11 years and I think the Court is aware. 

12 THE COURT: Right. 

13 MR. LENHARD: And I'm very familiar with the 

14 criminal processes. And one of the key criminal processes 

15 is notice and due process. 

16 The contempt that you're talking about, whether it 

17 be your first order or the order that's discussed in Mr. 

18 Waid's affidavit, was not committed in your presence. As a 

19 result, the legislative requirements set out in NRS 22.030, 

20 paren 2, come into play and I will repeat it. I read it 

21 once and I'll repeat it again: 

22 If a contempt is not committed in the immediate 

23 

24 

25 

view and presence of the Court or judge at chambers, an 

affidavit must be presented to the Court or judge of 

the facts constituting the contempt or a statement of 
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1 the facts by the masters or arbitrators. 

2 So, this affidavit has to set forward what are the 

3 facts constituting the contempt. That is the affidavit, as 

4 defense counsel, that we are expected to defend. That is 

5 what we are here to defend today and that affidavit, if you 

6 look at paragraph 3, the charging portion of that affidavit 

7 reads as follows: 

8 During the hearing on March 20, 2015, the Court 

9 ordered Ms. Ahern to transfer $500,000 as reported in 

10 Ms. Ahern's accounting filed with the Court. 

11 That's the subject matter of the contempt here 

12 today, not any previous orders, and that's what we're here 

13 to defend and are prepared to defend. 

14 That being said, it starts with the order of March 

15 20 th because now Ms. Ahern has to be on notice of what it is 

16 she has violated. If you look at the Waid affidavit again, 

17 you start with the March 20 th hearing. And what is stated 

18 at the March 20 th hearing? This is found at page 71 of the 

19 trans er ipt: 

20 I do have a serious problem with 5 -- with the 

21 500,000 in this, you know, Fidelity Capital. I don't 

22 

23 

24 

25 

know what Fidelity Capital is. We have nothing to 

indicate to us that it satisfies any of the standards 

of the Uniform Prudent Investment Act. I think that's 

probably pretty clear. I do think it needs to be 
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1 

2 

3 

immediately placed into some, you know, insured 

investment appropriate investment. 

That's the discussion of the Fidelity account on 

4 March 20 th
• Mrs. Ahern is not told what to do or when to do 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

it. The March -- the April 20 order, the first written 

order, on the subject matter, prepared by Marquis and 

Aurbach, and I'm assuming approved -- and I don't know if 

it was approved by opposing counsel or not, but it was 

signed by the Court. Page 4 of the 5-page order: 

Based on the foregoing, it is hereby ordered, 

adjudged, and decreed 500,000 currently on deposit with 

Fidelity Capital shall be deposited into an FDIC 

insured bank account. 

It doesn't say by whom, it doesn't say when. 

That's the order we're here today on. 

We then move to the hearing of April 22 nd where the 

Court commented: 

This was just the Court's concern that an order 

had been in place for a long time and specifically you 

mention the more recent order, the $500,000 order, 

where -- had just been fragrantly violated and there's 

no other option to the Court to convey that it has 

consequences than through a proceeding. 

Following those comments, Mr. Waid filed his 

affidavit on May 6th
, 2015. The affidavit is based solely 
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1 on the inability or the failure to transfer the funds from 

2 Fidelity Capital. 

3 Again, you have to have specificity for due 

4 process [indiscernible] whether it be an Indictment, a 

5 criminal Complaint, or a Complaint for a civil contempt 

6 where you're seeking incarceration. In order for this 

7 contempt to hold at this stage, you have to name Eleanor 

8 Ahern, you have to state Eleanor Ahern is required to take 

9 the money out of Fidelity Capital, put it into another 

10 account, define the account, and define the date. These 

11 things have not yet occurred. The specificity required for 

12 these orders don't exist. 

13 I'm suggesting -- and I'm not suggesting my client 

14 has done right. Obviously we have problems with an 

15 affidavit, we have problems with an accounting, we have a 

16 number of problems that may lead to another contempt 

17 citation, a contempt citation that I may not be able to get 

18 around, but for purposes of today, the affidavit doesn't 

19 meet the requirements of due process. 

20 Now, there's also been a reference here to what 

21 happened in Fidelity Capital, specifically this Mr. Perrill 

22 [phonetic] and the two letters going back and forth. Like 

23 Mr. Moody, I attempted to located Mr. Perrill [phonetic] 

24 because I wanted to dump a subpoena on him, have him come 

25 visit us at the courthouse. I went to his office location. 
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1 It doesn't exist. I checked the landlord at Hughes Center. 

2 It doesn't exist. Mr. Perrill [phonetic] has never been a 

3 client, never been a -- what do you call it? 

4 THE COURT: Tenant 

5 MR. LENHARD: Tenant. We were doing that to try 

6 to fulfill our obligations on behalf of Mrs. Ahern to 

7 attempt to comply with Court's desires. We were unable to 

8 do so. 

9 What I'm getting at is for purposes of what you 

10 have ordered, to place the money in an FDIC insured 

11 account, it's an impossibility because the money does not 

12 exist to be transferred. 

13 Now there may be other violations, there may be 

14 other violations of Court orders, there may be other 

15 misconduct. All I'm suggesting and asking, pursuant to 

16 Chapter 22 of the Nevada Revised Statutes, that we have 

17 sufficient notice of exactly what it is that Mrs. Ahern has 

18 done to violate the orders of the Court, exactly what it is 

19 that she is being held in contempt for so that we can 

20 prepare the appropriate defense. 

21 At this point in time, the oral order of March 20, 

22 the written order of April 20, I don't think meet those 

23 requirements. Thank you. 

24 THE COURT: Okay. Let me ask Mr. Lenhard, for 

25 purposes of -- just the same -- first, the same rhetorical 
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1 question I asked Mr. Moody and then I want to ask you 

2 specifically about your argument. 

3 First, on the rhetorical question, when the Court 

4 is appointed a trustee, specifically to take the place of a 

5 previous trustee and to represent the interest of all of 

6 the beneficiaries, and when that trustee comes in and says, 

7 I'm unable to trace some funds, I would like you to enforce 

8 your order, what are the Court's options in enforcing an 

9 order? I don't have a lot of options. 

10 MR. LENHARD: I think the option is very clear. 

11 You instruct the trustee who is the neutral here to prepare 

12 an affidavit as to what of my orders have been violated to 

13 meet the -- be in compliance with the statute, specifically 

14 define what Ms. Ahern has done wrong, serve it on counsel, 

15 we set a preliminary hearing like we have today. 

16 All I'm suggesting is I'm entitled, as counsel, 

17 especially as counsel with a client facing jail time, to 

18 have absolute notice of the nature of the charges against 

19 her. 

20 So what I'm saying is when the Court instructs Mr. 

21 Waid, I think my orders have been violated, we have to have 

22 a definition of what order. Mr. Waid does his 

23 investigation as the neutral. He tell the Court in his 

24 affidavit which of the orders have been violated, how 

25 they've been violated, when they've been violated, and then 
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1 I'm on notice to defend my client. 

2 THE COURT: Okay. So then we'll discuss that, 

3 which is the -- what is it about the record that has failed 

4 to provide notice to your client because while I understand 

5 your argument that we can't rely on the previous orders, 

6 again, Mr. Powell might be able to assist me. I recall 

7 this being an order that the funds have to be held. 

8 The reason this all came up, in context of coming 

9 up in March 20 th
, was once this Fidelity issue came to 

10 light, as I recall, the other beneficiaries were very 

11 alarmed because there was no -- nothing to indicate that 

12 that was a -- anything that would qualify as a prudent 

13 investment and they raised that objection and that -- at 

14 that point, the Court said: You know, we need to have this 

15 in a properly insured account so that we know that it is 

16 there. That was a concern. 

17 So, I appreciate your argument that we can't 

18 really talk about the earlier order, that the funds be 

19 sequestered, and then there's this whole issue that taxes 

20 had to be paid and, you know, the funds -- I think they may 

21 have been frozen and that was a problem because then Ms. 

22 Ahern couldn't pay the taxes. 

23 So, I mean, it -- this was an ongoing -- there's 

24 an ongoing history of what was going to be going on with 

25 this 65 percent. Okay, so we're -- I understand your 
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1 position that predates Mr. Waid. He didn't make any 

2 complaint about that. So that's not the issue today. 

3 What about the record of what happened at the 

4 hearing where the Court said we need to put this in an FDIC 

5 insured account? It makes it impossible for Ms. Ahern to 

6 defend herself. I mean, I think anybody reading the record 

7 has notice of what the problem was and why we had a concern 

8 for it that then when Mr. Waid came in and said we need you 

9 to enforce this order, that's the order we were enforcing. 

10 MR. LENHARD: That makes the affidavit a moving 

11 target and that is what's not appropriate in purposes of 

12 incarceration and due process notice. I mean, --

THE COURT: Okay. 13 

14 MR. LENHARD: -- it's easy enough to say in the 

15 affidavit the Court's comments on X date, Y date, and Z 

16 date are incorporated in my affidavit. 

17 here. 

That's not the case 

18 To the contrary, we have a reference to a March 20 

19 hearing when there's really nothing to justify contemptuous 

20 conduct at that point in time. We have an April 20 th order, 

21 which is somewhat vague. And that's what we have as far as 

22 references to the affidavit. We have a reference to an 

23 April 17 th hearing but then we have the order on April 20 th
• 

24 We have a reference to an April 22 hearing, but then we 

25 have the affidavit on May 6th
• The affidavit is the final 
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1 document in the chain. 

2 to rely on. 

That's the document we have a right 

3 It's not incumbent on a defendant to peel through 

4 the record page by page and try to figure out what the 

5 basis of a contempt citation is. That's why the 

6 Legislature in Chapter 22 defined what is to be in the 

7 affidavit, to help out counsel. And what is necessary in 

8 the affidavit is in this affidavit, it's just not enough 

9 for contempt at this point in time. 

10 And let me remind the Court, that a party can 

11 disobey an order without being in contempt. A party can 

12 misconstrue an order without being in contempt. A party 

13 can goof up a response to an order without being in 

14 con tempt. 

15 So, again, I'm just stating -- I am being highly 

16 technical? Yes. But you know what? Criminal defense 

17 highly technical and this is --

18 THE COURT: I 

19 MR. LENHARD: criminal defense. 

20 THE COURT: I understand. And I guess like 

21 said, what about this record doesn't put Ms. Ahern on 

22 notice? Because then the next step that we have is a 

is 

I 

23 notice is filed with the Court saying the $500,000 has been 

24 transferred into U. S. Bank from Fidelity. That's a 

25 representation that prior -- your prior counsel made to 
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1 this Court. Here it is. Mr. Waid does the investigations 

2 and says: Wait a minute, that's not been transferred from 

3 Fidelity. That was transferred from another trust account. 

4 So, a misrepresentation was made to the Court. 

5 Counsel withdraws that representation and then withdraws as 

6 counsel telling the Court: Our client lied to us. 

7 MR. LENHARD: I understand. And it may be that 

8 filing a false accounting is a basis for a contempt 

9 hearing, but it's not what's alleged in here. That's not 

10 the basis of the contempt here and what I'm saying is, 

11 again, it's just like -- how many times as a judge I 

12 don't know if you ever had a criminal docket but --

13 

14 

THE COURT: No. 

MR. LENHARD: You're lucky, but let me tell you 

15 something. How many Indictments are dismissed and have to 

16 be refiled because they fouled up a fact of the Indictment? 

17 And what we're talking about here -- when you're 

18 talking about incarceration, your charging document has to 

19 be 100 percent accurate. And what I'm saying is it does 

20 not require a defendant to go back and research the record 

21 and decide which Court hearing, which comment from the 

22 Court, which comment from counsel put together results in 

23 contemptuous conduct. We're not required to do that as a 

24 defendant facing incarceration. 

25 Unfortunately -- or fortunately, I should say, the 
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1 burden is on Mr. Waid to put it in detail in his affidavit 

2 and it's lacking. 

3 THE COURT: Okay. Thank you. Mr. Moody. 

4 

5 

6 

7 

8 

9 

10 

MR. MOODY: I can be brief, Your Honor. 

So, just a few things. Number one, as trustee, I 

would disagree that Mr. Waid is neutral. I would rather 

use the word independent. He comes in -- as he may start 

neutral, he certainly starts independently and he does his 

investigation and in his role, he is doing his very best 

job to protect the trust and to account for those funds. 

11 So what does he find? He finds a declaration from Ms. 

12 Ahern saying this money is on deposit with Fidelity. 

13 He then gets word in a Notice of Compliance that 

14 this money has been transferred from Fidelity to U. S. 

15 Bank. As he goes on, he finds out that that's not true. 

16 So the technicality in this is: Can the Court not hold Ms. 

17 Ahern in contempt or recommend contempt because her 

18 representations to the Court is not true? She can't 

19 basically what she's saying is: Judge, I know I told you 

20 that the 500,000 was here. It's really not there, so how 

21 can I be in contempt? 

22 Mr. Waid is not a prosecutor. Mr. Waid is a 

23 trustee. He has done his job. He has brought those facts 

24 to the Court. What the Court chooses to do with that is 

25 the Court's decision, but I just have to remind the Court 

Page 47 

AA0915



1 

2 

3 

and everybody else that we are still in the position that 

we were back on March 20 th when we started this. The bottom 

line is $500,000 is still unaccounted for. It was not 

4 where she said it was. It has not been transferred. It's 

5 missing along with a lot of other money and we're looking 

6 for ways to get that back so that he can do his role and 

7 account for all of those funds. 

8 So, you know, whatever the Court chooses to do 

9 with that, whether it goes on or not, would be entirely 

10 with this Court and we'll respect that decision. 

11 THE COURT: Okay. I think, again, I'm not sure if 

12 Mr. Waid was present. And I'm pretty sure that Mr. Lenhard 

13 and Ms. Beatty weren't present, but at the point in time 

14 when the Court was advised that Marquis Aurbach wished to 

15 withdraw, that they believed that Ms. Ahern was consulting 

16 with Mr. Lenhard, I think I said on the record: That's a 

17 really good thing because he has experience with criminal 

18 law and that's the help that she's going to need. 

19 So, as I've said, she's always had the best 

20 attorneys and they've always gotten a great result for her 

21 and I appreciate Mr. Lenhard's argument because I 

22 understand that this is -- this takes it to the next level 

23 of a criminal proceeding. I'm not sure that this -- at 

24 this level it is a criminal proceeding because I have to 

25 refer it to somebody to take evidence. 
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1 

2 

3 

4 

5 

6 

7 

And so the question is, at this point in time, 

what does this Court have to have before it in order to say 

I think somebody needs to hear this? Because I'm not 

allowed to. Somebody else has to look at this and say: 

Was a criminal contempt did it occur here? And I'm not 

sure that at this point in time, other than we have an 

affidavit. I appreciate the argument that perhaps it's not 

8 drafted the way a criminal Indictment would be. Mr. 

9 Waid's, as you said, not a criminal attorney. Nobody 

10 involved in this case is. It's an unusual case for all of 

11 us involved in this case to be in. It doesn't happen in 

12 probate very much, but it's a serious concern and the 

13 question is: What's the nature of the affidavit that I 

14 have to have in order to say please find somebody to listen 

15 to this and make a determination as to whether some crime 

16 has been committed here in the form of a criminal contempt? 

17 That, I think, is the judge to whom Mr. Lenhard's 

18 arguments would find the most weight, which is: Do we meet 

19 the standard of due process? All I'm being asked to do at 

20 this point is to refer it to somebody else to say: 

21 Somebody needs to listen to the evidence and say do we meet 

22 the standard. We may not. Ultimately, it may not, but 

23 that's why it's referred to somebody else for that hearing. 

24 As I said, I appreciate the argument that Mr. 

25 Lenhard has made. It's a technical argument that there has 
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1 to be an affidavit saying something has happened, but I 

2 think the record is relevant and I think that the record as 

3 a whole shows why this is such a problem because I 

4 understanding the background of why the Court said you have 

5 to hold this money, when the representation has been made 

6 that there is $500,000 at Fidelity Capital who nobody could 

7 identify. That started -- I appreciate Mr. Lenhard's 

8 frustration. I -- as I recall, it was -- as Mr. Powell and 

9 his cocounsel who initially said: We can't find these 

10 people. We can't identify them. We don't know who they 

11 are. And that started us on this path. So the Court 

12 indicated: Put this in an FDIC account. 

13 I appreciate Mr. Lenhard's argument that she 

14 needed to be specifically directed to Mr. Lenhard to Ms. 

15 Ahern telling her by such and such a date, this much had to 

16 be done, but I'm -- would submit, I think she knew that 

17 because a representation has been made to the Court that 

18 she had done it, which Mr. Waid very quickly proved to be a 

19 lie, triggering her counsel to withdraw because they had 

20 been lied to and had filed a lie with the Court. I don't 

21 know what more I need to say that somebody needs to look at 

22 this and, as I said, it's not me. 

23 I think the technical argument as to whether we 

24 meet the standard for -- the due process standard for 

25 criminal contempt is one that a judge who is assigned to 
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1 hear the matter would make that ruling and not this Court. 

2 So, I think there is a sufficient amount here on 

3 the record to ask somebody to take a look at it and, as I 

4 said, that's an independent person, not me, that would be 

5 assigned by the Presiding Judge Gonzalez and so I will 

6 simply refer this matter to Judge Gonzalez to schedule a 

7 hearing on contempt. 

8 I know of one other one that's happened in the 

9 last year. So it's not that it never happens, but she does 

10 handle it through -- essentially she'll ask for somebody 

11 who's got the time to hold the hearing and I can't tell you 

12 who it's going to be, I can't tell you when it's going to 

13 be, but Judge Gonzalez will coordinate it. 

14 So, I think that on the record before me, the 

15 affidavit is adequate to put the Court on notice of a 

16 problem with the order of March 20 th 
-- March 20 th is -- I 

17 think the formal order was actually entered in April. Of 

18 that order, directing that the funds be deposited because 

19 even prior to the day of the order, we had this 

20 misrepresentation, a clear misrepresentation, and I --

21 nobody has presented to this Court an alternative by which 

22 this Court could enforce its order. Nobody wants this. 

23 This is not something that was requested by Mr. Waid. He 

24 just asked that I enforce the order and I know of no other 

25 way to enforce my order. 
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1 So, I'm going to refer it to Judge Gonzalez to 

2 find counsel -- find a judge who can hear it and make this 

3 determination as to whether there's adequate notice and a 

4 record here to make that finding. 

5 So I don't know if we need a formal order with 

6 that. It's not typically a winner, but if you could 

7 prepare that, Mr. Moody, and just indicating that over the 

8 objections of Ms. Ahern and her counsel, the Court believes 

9 there's an adequate record here, between the affidavit and 

10 the record, to refer it, that's all we're doing is 

11 ref erring it. 

12 MR. LENHARD: Can he run it by us just to approve 

13 the content -- I mean, form, Your Honor, --

14 THE COURT: Absolutely. Absolutely. 

15 MR. LENHARD: Okay. 

16 THE COURT: Absolutely. 

17 The affidavits, exhibits, letters that have been 

18 previously been admitted, as I indicated, that's why I 

19 wanted to make sure we made it clear whether we were 

20 sealing all of this or not, only those portions that were 

21 previously sealed are going to be sealed going forward, but 

22 they will be viewable by whoever this matter is referred to 

23 and we'll go forward from there. 

24 We still do have in the interim the hearing. I 

25 believe Mr. Powell indicated that he was going to ask to 
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1 have it moved. Starting in August, the Court's calendar is 

2 going to be 50 percent civil, 50 percent probate. So we'll 

3 have one day of civil, one day of probate per week. So 

4 we've got a little bit more flexibility to where we move 

5 you starting in August. So if you want to move it into 

6 August, we can do that. Our probate days will remain 

7 Wednesdays. 

8 so --

It will be every Wednesday. Every Wednesday, 

9 MR. POWELL: Your Honor, if we could have the 

10 earliest available that you have after the 22 nd
, --

11 

12 

13 

14 

15 

THE 

MR. 

THE 

THE 

THE 

COURT: 

POWELL: 

COURT: 

CLERK: 

COURT: 

Okay. 

-- we 

Is that 

Yeah. 

Okay. 

would appreciate it. 

the week of the 5th? 

[Indiscernible] --

I -- does your -- do you 

16 preference on when we go to the the next available 

have a 

17 probate date is going to be the 

18 day, Wednesday, August 5th . 

our first August probate 

19 

20 sorry. 

21 

MR. LENHARD: Which is what day in August? I'm 

THE COURT: It's a Wednesday. We're going to go 

22 to every Wednesday. 

23 

24 

25 

MR. LENHARD: Oh, Wednesday the 5 th ? 

MS. PETERSON: Wednesday, August 5 th . 

THE COURT: Yeah. And instead of two Wednesdays a 
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1 month, it's not every Wednesday. 

2 

3 

4 

5 

6 

7 

8 

9 

warning, 

calendar 

MR. LENHARD: I'm sure -- I can -- with that much 

I'm sure I can be there. 

MS. PETERSON: That's [indiscernible] 

MR. POWELL: Did the Court say 1:30? 

THE COURT: No. It's going to be a regular 

MR. POWELL: Okay. 

THE COURT: -- and that's the motion -- again, 

10 that's unrelated to this hearing, as you pointed out, Mr. 

11 Lenhard. Unrelated to this hearing, there is another 

12 

13 

14 

hearing on. 

for Damages. 

It was on for July 22 nd
, which is the Motion 

So --

MR. LENHARD: What does that make our response 

15 date now? 

16 [Colloquy between Mr. Lenhard and Ms. Peterson] 

17 MS. PETERSON: Yeah, can we have an additional 

18 time --

19 THE COURT: Does everybody want to work out a --

20 agree upon a 

21 MR. LENHARD: Well let's work out the -- our 

22 briefing schedule --

23 THE COURT: Yeah. Because we're moving -- we're 

24 only moving it two weeks, but 

25 MR. LENHARD: Right, but if we filed our response, 
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1 that gives them two additional weeks to reply which is 

2 totally unfair. 

3 THE COURT: Right. Exactly. So if you want to 

4 work out a briefing schedule with Mr. Powell, I'm sure he's 

5 -- he will accommodate. 

6 MR. LENHARD: Can we just do -- we'll take an 

7 additional week and they get an additional week on the 

8 Reply. 

9 THE COURT: Okay. 

10 MR. LENHARD: Let's split the time. How's that? 

11 THE COURT: Agreeable? All right. 

12 MR. LENHARD: Okay. 

13 THE COURT: Okay. So that way everything is 

14 briefed in advance. Okay. 

15 Exactly when can they -- yeah, that's the only 

16 other pending here and I have no idea how quickly Judge 

17 Gonzalez can address this. 

18 MR. LENHARD: Does Judge Gonzalez contact us or 

19 somebody contacts us, I assume? 

20 THE COURT: Yes. Yes. So, by -- as soon as I can 

21 get an order saying, you know, having heard enough and over 

22 these objections, it's referred. 

MR. LENHARD: All right. 23 

24 THE COURT: I'm not making a finding that there's 

25 an adequate notice of due process. I don't think I make 
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1 that finding. I think that finding is made by the judge 

2 who hears the contempt. So I don't rule on it. So I 

3 think there's enough here for somebody to take a look at it 

4 though. 

5 

6 sooner. 

So that's where it's going to go. 

Judge Gonzalez will -- and I'll let her know 

I won't wait for the order. I'll let her know 

7 that we did have a hearing and -- because she's going to 

8 again, there's nobody who is assigned to hear these kinds 

9 of things. She looks for somebody who can do it and 

10 schedules with counsel because it's an unusual proceeding, 

11 it's not something that comes up on somebody's regular 

12 calendar or stack. 

13 of everybody. 

It's just scheduled at the convenience 

14 So, unless there's anything else -- Mr. Powell, 

15 you --

16 MR. POWELL: I just want to clarify just for 

17 expectation, procedure, that whole sort of thing, on the 

18 5 th
, given what's at stake and the relief that's being 

19 requested and I'm just conceptualizing. It's probably 

20 going to be a lengthy hearing. Is that going to be 

21 something you're going to have a time on that date to 

22 handle or more than likely, are you looking to put us 

23 THE COURT: Would you want your own time? 

24 MR. POWELL: I'm thinking yeah because --

25 THE COURT: Do we have anything on on that day? 
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1 MR. POWELL: -- just so we're not coming back 

2 again for --

3 [Colloquy between the Court and the Clerk] 

4 

5 

THE COURT: Okay. So we could put them at 10? 

THE CLERK: Sure. We only have one thing set 

6 right now, which is just a status check. 

THE COURT: So can I do 10? 

THE CLERK: Yeah. 

7 

8 

9 THE COURT: Do you think an hour or hour and a 

10 half? How much do you think you need, Mr. Powell? Because 

11 we could put you at 10 or 10:30. We do have a 1:30 

12 evidentiary already that day. So 

13 MR. POWELL: Oh, okay. I mean, I'll take as much 

14 time as you can get us. I just 

15 THE COURT: Right now, I'm 

16 MR. POWELL: -- don't know how it's going to play 

17 out. So I'm always hesitant to --

18 THE COURT: Right. There's only one other thing 

19 before you. So maybe 10 o'clock. 

20 MR. POWELL: Okay. 

21 THE COURT: Because that -- like I said, that's 

22 our very first probate 

23 MR. POWELL: That's fine. We can see if we can 

24 get through it all. 

25 THE COURT: Yeah. 
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1 

2 

3 

4 

MR. POWELL: And if not, I guess continue it to -

THE COURT: Yeah. So schedule it. 

MR. POWELL: Okay. 

5 THE COURT: And, again, I -- as I'm saying, you 

6 all will be able to figure this out for yourselves. Given 

7 the nature of the relief that's requested there, I don't 

8 know how you view the contempt proceeding in the context of 

9 the relief requested there. I'm not ruling -- I haven't 

10 looked at his motion. I don't know anything about his 

11 motion. Once you look at it and done your Opposition, if 

12 you feel you're going to need some more time, if we haven't 

13 had the contempt hearing, you guys have to work that out 

14 amongst yourself because I have not looked at that motion, 

15 I don't know anything about it. I only know the title of 

16 it and that's why I just raised it as a question if you're 

17 going to be ready to go. 

18 But one of the extra weeks is theirs to reply. 

19 You get the extra week imposed [indiscernible] 

20 

21 

22 

MR. POWELL: 

THE COURT: 

MR. POWELL: 

So, 

-- on the Reply. 

-- just to confirm, the 5 th at 10 

23 o'clock is when we'll go on that? 

24 THE COURT: So it's 10. Well they're at 10 a.m. 

25 and, in other words, it would allow you to be the only 
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1 thing on 

2 MR. POWELL: Okay. 

3 THE COURT: -- at that time. 

4 MR. POWELL: Thank you, Your Honor. 

5 THE COURT: That gives you adequate time. 

6 Okay. Is that everything? I don't know if there 

7 were there any other deadlines or dates? I don't know 

8 if Mr. Waid had -- I don't think Mr. Waid had any specific 

9 I think that was Mr. Lenhard's point. We don't have any 

10 specific date by which Mr. Lenhard would -- Mr. Waid was 

11 having to report or anything. I mean, there's nothing 

12 pending. 

13 

14 

MR. WAID: Still gathering information. 

THE COURT: All right. Yeah. So then there's 

15 nothing else in the interim. Well, great. Then we'll see 

16 you back here on August 5 th unless you --

17 

18 

19 much. 

20 

21 

22 

23 

24 

25 

MR. LENHARD: Thank you, Judge. 

THE COURT: -- feel otherwise. Okay. Thanks very 

I appreciate everybody's time today. 

PROCEEDING CONCLUDED AT 3:00 P.M. 

* * * * * 
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