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RULE 26.1 DISCLOSURE 

 The undersigned counsel of record certifies that the foregoing are persons or 

entities as described in NRAP 26.1(a), and must be disclosed.  These representations 

are made in order that the judges of this Court may evaluate possible disqualification 

or recusal.   

 Petitioner Wynn Resorts, Limited is a publicly-traded Nevada corporation, 

headquartered in Las Vegas, Nevada.  Petitioner is the majority shareholder of 

non-party Wynn Macau, Limited, a Cayman Island Corporation that is publicly 

traded on the Hong Kong Stock Exchange which is directly implicated by the 

District Court's order at issue.  

 DATED this 3rd day of November, 2016. 

     PISANELLI BICE PLLC 

      
     By:   /s/ Todd L. Bice     
      James J. Pisanelli, Esq., Bar No. 4027 

 Todd L. Bice, Esq., Bar No. 4534 
 Debra L. Spinelli, Esq., Bar No. 9695 
 400 South 7th Street, Suite 300  
 Las Vegas, Nevada   89101 
 
Attorneys for Petitioner Wynn Resorts, Limited 
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ROUTING STATEMENT 

 The Nevada Supreme Court should retain this writ proceeding because this is 

a case "originating in business court."  NRAP 17(a)(10).  
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I. OVERVIEW AND RELIEF SOUGHT 

 Wynn Resorts, Limited ("Wynn Resorts" or the "Company") petitions for a 

Writ of Prohibition against the District Court's October 31, 2016, order (the "Order") 

that purports to extend the court's authority for discovery over foreign non-parties 

that are not subject to the court's jurisdiction.  The District Court exceeded its 

jurisdiction by (1) ordering a production of documents that are within the possession 

custody and control of Wynn Resorts' affiliates – Wynn Resorts (Macau), S.A. and 

Wynn Macau, Limited (collectively "Wynn Macau") – non-parties to this case that 

decline to voluntarily produce documents that their home country, Macau, has 

declared may not be disclosed; and (2) claiming the authority to interpret Macau law 

and its application to non-parties that conflicts with the explicit directives of the 

Macau government.   

 The weighty consequences of the District Court's extra-jurisdictional actions 

cannot be undone after the fact.  Wynn Resorts has already asked non-party 

Wynn Macau to voluntarily produce documents to the extent that the Macau 

government will allow.  The District Court expressly acknowledged that 

Wynn Resorts acted in good faith through this action and by also producing those 

copies of the records that are within Wynn Resorts' possession, custody, and actual 

control.   
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The District Court's claims of jurisdiction stem from the real parties in interest 

assertion that this Court's holding in Las Vegas Sands v. Eighth Judicial District 

Court1 establishes that foreign privacy statutes are not a relevant objection to 

discovery even for non-parties not subject to the District Court's jurisdiction.  But 

that decision provides simply that foreign privacy laws do not relieve a party from 

their discovery obligations for documents that were admittedly within its possession, 

custody, or control.  There, Sands China, Ltd. was a named party to the case, subject 

to the Nevada Court's jurisdiction, and indisputably controlled the documents.  

Wynn Macau is not a party and the District Court's Order ignores that core limitation.   

Indeed, in the instant case, the District Court went even further to reach this 

result, having to disagree with the Macau government's interpretations and 

applications of its own laws.  The District Court's Order also ignores comity 

principals, overruling the Macau government's substantive protection for documents 

stemming from its gaming regulatory processes and approvals.  Writ relief from this 

Court is both necessary and appropriate for such a sweeping ruling.    

II. ISSUES PRESENTED   

1) Do Nevada Courts have jurisdiction to require a non-party foreign 

corporation to violate the laws of its home country and expose itself and 

its representatives to foreign criminal and civil sanction?  

                                                 
1  130 Nev., Adv. Op. 61, 331 P.3d 876 (2014). 
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2) Is a Nevada Court allowed to interpret foreign law contrary to the 

explicit directives of the foreign government that enacted that law 

because the Court disagrees with the foreign government's policy 

choices? 

3) Is a Nevada Court allowed to disregard a foreign government's mandate 

that certain documents with a gaming licensee concerning its regulatory 

apparatus and function not be disclosed to third-parties without that 

government's express consent? 

III. RELEVANT FACTS AND PROCEDURAL HISTORY 

A. Overview of the Litigation. 

Wynn Resorts is a Nevada corporation, publicly traded on NASDAQ.  The 

underlying litigation derives from provisions of its Articles of Incorporation 

("Articles") applicable to all stockholders, including former stockholder, Real Party 

in Interest Aruze USA, Inc. ("Aruze"), its principal, Kazuo Okada ("Okada"), and 

parent, Universal Entertainment Corp. ("Universal") (collectively, the 

"Okada Parties").  (App. Vol. I, 0113-0138.)  One provision of those Articles 

explicitly provides that the Company's Board of Directors has the authority to redeem 

the shares of any stockholder that the Board, in its sole discretion, concludes poses a 

likely risk to any existing or future licensing.  (App. Vol. I, 0052-0056.)  

 



 

 4

Based upon information that came to the attention of the Wynn Resorts Board 

of Directors (the "Board"), including through an investigation by former federal judge 

and FBI Director, Louis J. Freeh, on February 18, 2012, the Board exercised its 

discretion and voted to redeem all outstanding shares held by Aruze, one of the 

Okada Parties. (App. Vol. I, 0127-0128.)  That redemption followed from the Board's 

collective judgment that the Okada Parties posed a likely risk to the Company's 

current and future gaming licenses, considering the Okada Parties' open embrace of 

practices forbidden by the United States Foreign Corrupt Practices Act.  (Id.) 

Discovery has not only confirmed the risks the Board assessed and considered 

at the time of the redemption, but also has exposed the Okada Parties' open embrace 

for such improprieties.  Subsequent disclosures have revealed that the Okada Parties 

are responsible for bribes to foreign officials in excess of $40 million.  

(App. Vol. I, 0105-0112.)   

.  

(App. Vol. V, 0141-0155; App. Vol. V, 0156-0166.)  But, of course, as the record 

denotes –  

 

  .  (App. Vol. I, 0058, 0067-0069, 0102; see e.g. 

App. Vol. V, 0279-0288; App. Vol. V, 0289-0305; App. Vol. V, 0306-0319.)  
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B. The Okada Parties' Defense Strategy. 

Facing the inevitable of the Board's business judgment – its "sole discretion" 

and exclusive authority to redeem – the Okada Parties' defense is as cynical as it is 

predictable when someone gets caught with their hand in the proverbial cookie jar: 

they claim that the Wynn Resorts Board has ignored other imagined corporate 

improprieties such that it is unfair to hold the Okada Parties accountable when others 

purportedly have not been similarly treated.  Just how that proposition – even if true 

– would serve to preclude the Board's business judgment that the activities of the 

Okada Parties pose licensing risk is never explained.   

But in pursuit of that tactic, the Okada Parties have served nearly 

1,000 different Rule 34 document production requests, covering nearly every 

transaction and business relationship from before Wynn Resorts' 2002 formation up 

to the present.  The document requests implicated by the District Court's Order here 

concern events that occurred in what is known as the Special Administrative Region 

of Macau, the country that is home to the Wynn Macau operations.   

Wynn Resorts (Macau) S.A. is a Macau entity, and a wholly-owned indirect 

subsidiary of Wynn Macau, Limited, a Cayman Island corporation publicly traded 

on the Hong Kong Stock Exchange ("HKSE").  (App. Vol. V, 0893-0896.) 

Wynn Resorts is a major shareholder of Wynn Macau, Limited, holding a little over 

70% of the stock.  (App. Vol. V., 0901.)  The remaining near 30% is held by the 
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public at large through the HKSE.  (Id.)  Wynn Macau, Limited has eight directors, 

a majority of whom are separate from Wynn Resorts. (App. Vol. V., 0906; 

App. Vol. V, 0908.)  The Board of Wynn Macau, Limited has four independent 

directors, three executive directors, and one non-executive director.  

(App. Vol. V., 0908.)  Of these, only one existing member of the Wynn Macau, 

Limited Board of Directors overlaps with Wynn Resorts' Board: Stephen A. Wynn.  

(App. Vol. V, 0906; App. Vol. V, 0908.)  

Wynn Macau is not a party to this action, and no one suggests that it is subject 

to jurisdiction in Nevada.  By definition, the documents located in Macau concerning 

or relating to events occurring there or the Macau gaming concession are the 

property of, and in the possession, custody, and control of non-party Wynn Macau, 

not Wynn Resorts.  Indeed, the Okada Parties have openly sought to exploit that 

distinction for their own benefit.   

Specifically, as part of Director Freeh's investigation,  

. (App. Vol. V, 0918.)  The Okada Parties claim that it is 

improper for Wynn Macau to accord Director Freeh access to records referencing 

Okada or his agents. (App. Vol. V, 0921-1009.)  In fact, the Okada Parties have filed 

suit in Macau against Wynn Resorts (Macau), S.A. as well as Stephen A. Wynn and 

others (the "Macau Complaint").  (Id.)  There, the Okada Parties assert that granting 

Director Freeh access to documents that identify Okada and his activities violated 
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their rights under the Macau Personal Data Privacy Act ("MPDPA").  (Id.)  Indeed, 

the Okada Parties insist that it is up to the Macau courts to enforce and implement 

the MPDPA.  (Id.) 

The Okada Parties' Macau Complaint repeatedly protests that Macau law 

precludes the dissemination of any personal identifying information outside of 

Macau, absent a valid consent under Macau law:   

167.  At no time did the aforementioned citizens 
give any authorization for the use of their personal 
information, their personal data, by [Wynn Macau], its 
employees, WYNN RESORTS, LIMITED or any other 
person, company or entity, much less did they solicit these 
citizens' authorization for the transmission of said 
information and personal data outside the MSAR.  
 

168.  It must be emphasized that [the MPDPA], 
modeled as it is on the Council of the European Union's 
Directive 2005/85/CE, is much more demanding in this 
respect than the law in effect in the United States of 
America. 

 

(Id. at 0959-0960.)   The Okada Parties insist that dissemination of personal 

information covered by the MPDPA is "an unlawful and wrongful infringement 

upon the right of another or any legal provision designed to protect the interests 

of others.  . . ."  (Id. at 0965.)  The Okada Parties' Macau Complaint goes on to 

emphasize the importance of the MPDPA and its binding affect upon any documents 

in Macau.  (Id. at 0965-0966.)  Tellingly, of course, the Okada Parties have not 

named Wynn Resorts in the Macau Complaint, acknowledging that the documents 

and information in Macau are the property and responsibility of Wynn Macau.   
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C. The Okada Parties Seek Non-Party Discovery through 
Wynn Resorts. 

 
But in this Nevada action, the Okada Parties whistle a different tune.  Here, 

the Okada Parties demand production from Wynn Resorts of documents that are 

unambiguously those of Wynn Macau: 

  
 

 . . .  
 

  
 

 
 

  
 

 
  

 
. 

 
  

 

 
(App. Vol. VI, 1023-1028.) These are just the tip of the iceberg.  , 

, 

.  (Id. at 1022-1029.)  

Indeed, the Okada Parties attempted to  
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.  (Id. at 1018.)2 

Thus, while insisting that the Macau courts have jurisdiction over 

Wynn Macau's documents and enforcement of the MPDPA, the Okada Parties seek 

to circumvent the proper procedures for obtaining discovery from a non-party like 

Wynn Macau: i.e., serving it with appropriate Macau legal process where 

Wynn Macau may then be heard.  Of course, it is obvious why the Okada Parties do 

not want to make application to the proper jurisdiction: a Macau court would rightly 

question the Okada Parties' inconsistencies concerning the MPDPA. 

D. Wynn Resorts Objects but Asks Non-Party Wynn Macau to 
Voluntarily Comply to the Extent Legally Allowed. 

 
 Addressing the Okada Parties' failure to comply with the requirements of 

serving non-parties with appropriate legal process, Wynn Resorts  

 

 

 

 

 

                                                 
2  In its Appendix, Wynn Resorts includes only excerpts of the Okada Parties' 
voluminous requests for production and its responses, as including all of the requests 
would needlessly duplicative. 



 

 10

.  (App. Vol. VI, 1045-1072, 1081-1083.)  But Wynn Resorts did not 

simply raise and preserve its proper objections.   

Happy to expose the Okada Parties' attempted misdirection to the extent the 

law allows, Wynn Resorts requested that Wynn Macau voluntarily produce 

responsive information.  (App. Vol. VI, 1117.)  Following Macau law – the very 

same law the Okada Parties insist must be followed with respect to any documents 

in Macau – Wynn Macau approached Macau's Office of Personal Data Protection 

(the "OPDP") and informed it of Wynn Resorts' request to produce the documents 

for use in this Nevada litigation.  (Id.)  The OPDP is the Macau government agency 

responsible for implementation, interpretation, and enforcement of the MPDPA.     

The OPDP directed that Wynn Macau could not produce any of its documents 

in this action without redacting personal information unless Wynn Macau obtained 

signed consents of the individuals identified or referenced in those documents.  (Id.) 

Of course, Wynn Resorts could have simply stopped there and told the Okada Parties 

that it was under no obligation to have Wynn Macau voluntarily comply even to the 

extent the OPDP would permit.  But instead, at Wynn Resorts' request, Wynn Macau 

undertook the process of seeking and obtaining consents consistent with Macau law 

and the OPDP's directive.  (Id. at 1117-1118.) 

 Tellingly, one of the people who refused to sign a consent authorizing the 

release of his personal data for any of the documents in Macau is Kazuo Okada.  
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(App. Vol. I, 0139-0140; App. Vol. III, 0597.)  In fact, when Wynn Macau sought 

his consent, Okada objected and opposed the request, going so far as to tell the 

District Court that it did not have the authority to make Okada waive his rights under 

the MPDPA. (App. Vol. III, 0740-0741.) 

Once Wynn Macau obtained consents as required by Macau law, it voluntarily 

provided responsive documents to Wynn Resorts with the consenters' personal data 

unredacted for production in the Nevada action. (App. Vol II, 0320-0428; 

App. Vol. VI, 1117-1118; App. Vol. VI, 1120-1179; App. Vol. VI, 1181-1239; 

App. Vol. VII, 1241-1280.) Also consistent with the directive of the OPDP, for all 

other personal data in the responsive documents (i.e., personal data of individuals 

for whom no consent was received), Wynn Macau voluntarily provided responsive 

documents with the appropriate MPDPA redactions to Wynn Resorts for production 

in the Nevada Action.  (Id.)3  Wynn Resorts also conducted searches of its own 

records to determine to what extent, if any, duplicates of all or part of the documents 

that Wynn Macau provided in redacted form pursuant to Macau law existed outside 

of Macau and within the actual possession, custody, or control of Wynn Resorts.  

Wynn Resorts produced all such duplicate documents.  

 

                                                 
3  Since Okada would not grant such a consent, his name was redacted from all 
of the documents, just as he required. 
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E. The Macau Government's Regulatory Documents Are Also at Issue. 
 

In addition to the MPDPA restrictions, there exists a separate set of Macau 

government-related documents – documents to which the Macau government is 

itself a party or participant – that Macau law specifically protects from production 

without the government's express consent.  These documents and the related laws 

generally concern the Macau government's gaming regulatory process, procedures 

and approvals.  Not unlike Nevada's gaming regulatory laws and rules, Macau law 

sets forth mandated government-imposed protection for certain regulatory 

documents and data related to the government's gaming industry.   

Specifically, Macanese Law 16/2001 establishes the legal framework for the 

operation of games of chance in casinos.  Article 16 of Law 16/2001 (unofficially) 

translates as follows:  

The bidding processes, the documents and data included therein, as well 
as all documents and data relating to the tender, are confidential and 
access to or consultation of such documents by third parties is 
prohibited, and for this purpose the provisions of article 63 to 67 
and 93 to 98 of the Codigo de Procedimento Administrativo ("Code of 
Administrative Proceedings"), approved by Decree-Law no. 57/99/M 
of October 11 are not applicable. 
 

Macau Law 16/2001, Art. 16 (emphasis added). (Ex. A hereto) 4   

 

                                                 
4  While these translations are unofficial, no one disputed their accuracy before 
the District Court.  Wynn Resorts attaches a copy to the end of this Petition as 
Exhibit A. 
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This prohibition in Macau law related to gaming concessions is reinforced by 

the express language in the concession agreement between Wynn Macau and the 

Macau government.  Clause 92 of the concession agreement breaks down into three 

parts, which (unofficially) translate:  

 
1. The documents produced by the Government or by the concessionaire, 

in keeping with the conditions of law or the present concession contract, 
have a confidential character, and can only be made available to third 
parties with the authorization of the other Party.   
 

2. The Government and the concessionaire take all the necessary steps to 
ensure that, respectively, the workers of the Public Administration of 
the Macau Special Administrative Region, and the workers of the 
concessionaire are bound by the duty of secrecy. 

 
3. The Government and the concessionaire undertake to enforce the duty 

of secrecy on other persons who have had or who might have access to 
confidential documents, namely through consulting services and other 
contracts.   

 
(App. Vol. I, 0041.)5 Simply put, the Macau government has directed that its consent 

is expressly required for the production of this particular documentation or data. 

 Similar to the Nevada Legislature empowering the Nevada gaming regulatory 

authorities to enact gaming regulations, the Macanese gaming regulatory arm, the 

Dirrecção de Inspecção e Coordenação de Jogos ("DICJ"), enacted what it calls 

                                                 
5  This instruction is specific to the Macau gaming concessionaires and 
sub-concessionaires, and is distinct from the Macau Personal Data Privacy Act, 
which this Court addressed in Las Vegas Sands v. Eighth Jud. Dist. Ct., 
130 Nev. Adv. Op. 61, 331, P.3d 876 (2014).  
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instructions.   Article 8 of DICJ's Instruction 1/2014 provides for the confidentiality 

of personal information gathered by gaming concessionaires and 

sub-concessionaires.  (App. Vol. III, 0600-0601.) 

Pursuant to these Macau government mandates, documents related to the 

Macau bidding process, tender, and gaming concession are confidential, and third 

parties are prohibited from access to or consultation of those documents without 

consent of the Macau government.  Accordingly, the non-public communications 

with the Macau government related to the tender or concessions were either redacted 

or, on occasion, withheld.6  Making full disclosure, Wynn Resorts identified on a 

privilege log all documentation that Wynn Macau cannot provide because of these 

substantive Macau law directives.  (App. Vol II, 0320-0428; App. Vol. VI, 

1117-1118; App. Vol. VI, 1120-1179; App. Vol. VI, 1181-1239; App. Vol. VII, 

1241-1280.) 

In the end, Wynn Macau voluntarily provided to Wynn Resorts over 2,000 

documents consistent with the laws of its home country, Macau, and the ruling of 

the OPDP.  (App. Vol. III, 0606; App. Vol. III, 0658.)  For those instances where 

consents did not exist, like with Mr. Okada, Wynn Macau redacted any personal 

                                                 
6  If the document was available publicly (or through some means unknown to 
Wynn Macau), Wynn Resorts produced the document. 
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identifying information prior to providing the documents to Wynn Resorts, just as 

the law required.  (Id.)     

F. The District Court's Order Overrules Both the OPDP (in part) and 
Macau Government Restrictions (in full).  

 
Despite Okada's own refusal to sign a consent under the MPDPA and the 

Okada Parties' insistence that the MPDPA governs Wynn Macau's documents in 

Macau, they nonetheless filed a motion to compel against Wynn Resorts, essentially 

insisting that this Court universally rejected all applications of the MPDPA with its 

decision in Las Vegas Sands.  According to the Okada Parties, that decision 

established that the MPDPA is not a valid objection to production in a Nevada court.  

(App. Vol. IV, 0766-0769.) 

For its part, Wynn Resorts reminded both the District Court and the 

Okada Parties that Wynn Macau – the legal holder of the documents at issue – is not 

a party to this case, nor are any foreign entities, a critical distinction from the 

Las Vegas Sands case.  (Id. at 0760-0762.)  Presenting no evidence, the Okada Parties 

dismissively asserted that because Wynn Resorts and Wynn Macau have a common 

executive – Stephen A. Wynn – any documents belonging to one are necessarily 

documents within the control of Wynn Resorts.  (Id. at 0767.) (arguing that it is 

"silliness and disingenuous" to suggest that Wynn Resorts does not have custody and 

control over all of the documents of Wynn Macau).)  But tellingly, the Okada Parties 

presented no evidence, employing only hyperbole.  (Id.) 
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The District Court's Order at issue stems from its partial granting of the 

Okada Parties' motion.  But the District Court's Order is itself contradictory, 

simultaneously acknowledging the validity of the MPDPA but then disagreeing with 

the OPDP's own interpretation and application of it.  (App. Vol. I, 0001-0007.) On 

the one hand, the District Court indicated that the MPDPA applies, ruling that for 

communications exclusively between persons located in Macau, the MPDPA 

redactions required by the OPDP would be upheld, at least for the time being. 

(Id. at 0003.)  

But, on the other hand, and despite other OPDP directives to Wynn Macau, the 

District Court disagreed that the MPDPA warranted redaction of names or identifying 

information for communications between persons in Macau and those outside of 

Macau.  (Id.)  Although affording no explicit rationale, the District Court seemingly 

has decided that the line drawing of the MPDPA, as well as that of the OPDP in its 

application, is not sufficiently rational.   

The District Court appears to believe that Macau – despite the terms of its own 

laws and the OPDP's directive – does not have a sufficient interest in protecting 

privacy if the communications involve anyone outside of Macau, even though the 

documents are located in Macau and subject to the Macau government's control.  (Id.) 

Disagreeing with where the MPDPA and the OPDP have drawn the line of protection, 

the District Court ruled that "Macau Data Privacy Act Protection [does not apply] 
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when it was originally sent for business purposes to the other [outside of Macau] 

location."  (App. Vol. IV, 0770.)   

But the District Court then said that its alternate line drawing would not apply 

to Okada.  His privacy would continue to be preserved through redactions, even 

though he resides outside of Macau and he is a named party to this case. 

(App. Vol. I, 0003.)   In the end, the Court granted the Okada Parties' motion to 

compel documents without MPDPA redactions related to people other than Okada, 

explaining that "there may be some documents that remain as redacted because they 

either have Mr. Okada's name on them or because they are exclusively between 

Macanese citizens."  (App. Vol. IV, 0780.)  

Next, the District Court ruled that Wynn Resorts should have Wynn Macau 

identify the name of each person from whom it sought consents as the OPDP directed, 

but who refused to give their consent.  In other words, it claims that Wynn Macau 

must provide the very information – personal identity – that the OPDP has ruled is 

protected under Macau law.  (App. Vol. I, 0002.)   

And finally, the District Court's Order overruled the substantive non-MPDPA 

objections to production imposed by the Macau government over its gaming 

regulatory process and concession.  (Id. at 0004.)  The District Court ruled that 

despite the lack of consent from the Macau government, including its gaming 

regulators, the Protective Order Regarding Confidentiality entered in this case – to 
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which the Macau government is not a party and has not approved – serves as an 

adequate substitute for the required confidentiality substantively imposed by Macau 

law.  Id.  The District Court has directed that Wynn Resorts must secure 

Wynn Macau's compliance with all of these requirements, or face potential sanctions. 

(Id.) On November 3, 2016, the District Court agreed to stay the effective date of its 

Order to give this Court 30 days to consider whether to direct an answer by the 

Okada Parties to this Petition.  

Accordingly, Wynn Resorts now challenges the District Court's Order, which 

purports to extend the jurisdiction of a Nevada court over the files of a non-party in 

a foreign country and compel production of documents that a foreign government has 

expressly ruled cannot be produced absent appropriate consents, including the 

required consent of foreign gaming regulators. 

IV.  REASONS WHY THE WRIT PETITION SHOULD BE GRANTED 

A. Extraordinary Writ Relief is Necessary to Restrain the District 
Court's Excessive Claims of Jurisdiction. 

 
 As this Court has observed in the context of discovery rulings, if "the 

District Court acts without or in excess of its jurisdiction, a writ of prohibition may 

issue to curb the extra jurisdictional act."  Las Vegas Sands v. Eighth Jud. Dist. Ct., 

130 Nev., Adv. Op. 13, 319 P.3d at 621; see also Schlatter v. Eighth Jud. Dist. Ct., 

93 Nev. 189, 192, 561 P.2d 1342, 1343 (1977) (issuing writ on discovery order).   
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This Court has recognized that writ review of a pre-trial discovery order is 

appropriate if the order is one that "could result in irreparable prejudice."  Vanguard 

Piping v. Eighth Jud. Dist. Ct., 129 Nev., Adv. Op. 63, 309 P.3d 1017, 1019 (2013).  

This Court's discretion is appropriately exercised when: (1) "the trial court issues a 

blanket discovery order without regard to relevance;" (2) "a discovery order requires 

disclosure of privileged information;" or (3) "an important issue of law needs 

clarification and public policy is served by this court's invocation of its original 

jurisdiction."  Las Vegas Sands, 331 P.3d at 878.  

"[E]ven when an adequate and speedy remedy exists, this court may exercise 

its discretion when an important issue of law needs clarification and sound judicial 

economy warrants intervention" by way of interlocutory writ review.  Double 

Diamond v. Second Jud. Dist. Ct., 131 Nev., Adv. Op. 57, 354 P.3d 641, 643 (2015) 

(citing Cote H. v. Eighth Jud. Dist. Ct., 124 Nev. 36, 39, 175 P.3d 906, 908 (2008)); 

see also Strom v. Am. Honda Motor Co., Inc., 667 N.E. 2d 1137, 1140 (Mass. 1996) 

(providing that not yet addressed questions related to "the practical administration of 

discovery" are worthy of consideration by writ review).   

Here, the grounds for this Court's intervention are particularly acute.  The 

District Court's Order presents problematic and serious legal issues as to the trial 

court's jurisdiction over the documents of a foreign non-party and where controlling 

foreign laws govern their production.  By impermissibly extending its jurisdiction to 
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reach foreign non-parties, the District Court has improperly embroiled itself – and by 

extension this Court – into a debate with a foreign government as to the proper 

meaning and implementation of its laws.  Besides, the District Court also decreed – 

again in contravention of that foreign government's laws – that its protective order 

supplants a foreign sovereign's directive that certain gaming approvals from that 

government are effectively privileged against disclosure to any third-parties absent 

the government's express consent.   

These are serious matters indeed, and ones for which no speedy or adequate 

legal remedy in the ordinary course exists.  The prejudice to Wynn Resorts and the 

boiling conflict with a foreign government's directive cannot be undone after the fact; 

thus warranting immediate review by this Court.  Aspen Fin. Servs., Inc. v. 

Eighth Jud. Dist. Ct., 129 Nev. Adv. Op. 93, 313 P.3d 875, 878 (2013); see Mona v. 

Eighth Jud. Dist. Ct., 132 Nev., Adv. Op. 72, 2016 WL 5723762, at *1 (2016) 

(entering writ of prohibition because district court ordered discovery from co-trustee 

in their capacity as non-party as though they were a party); Vanguard, 309 P.3d at 

1019 (a court ordered disclosure "is irretrievable once made" and thus the appropriate 

subject of writ consideration).     

1. The District Court lacked jurisdiction to adjudicate a 
non-parties' proper objections based on binding foreign law. 

 
 A central problem with the District Court's Order is its failure to recognize the 

limitations upon its authority to address the rights and responsibilities of foreign non-
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parties.  That is a question of law for which this Court's review is plenary.  See Viega 

GmbH v. Eighth Jud. Dist. Ct., 130 Nev., Adv. Op. 40, 328 P.3d 1152, 1156 (2014) 

("As a question of law, the district court's determination of personal jurisdiction is 

reviewed de novo, even in the context of a writ petition.").   

The Okada Parties insist that this Court's MPDPA ruling in Las Vegas Sands 

governs Wynn Macau's rights.  (App. Vol. V, 0572-0573.) Not so.  In Las Vegas 

Sands this Court addressed a different question: to what extent can a party – one 

subject to the court's jurisdiction and rules – rely upon foreign privacy statutes to 

avoid compliance with their discovery obligations under the Nevada Rules of Civil 

Procedure?  In that case, the real party in interest, Steven Jacobs, was terminated 

from his position as chief executive officer in Macau.  331 P.3d at 877.  As a result, 

Jacobs sued his former employers, Sands China, Limited – the foreign-based owner 

of certain Macau casinos were Jacobs worked – and Las Vegas Sands Corporation 

("LVSC") in Nevada State Court.  Id.   

During discovery, Sands China withheld documents from Macau, arguing that 

it should not have to comply with its discovery obligations for any documents 

containing personal information protected by the MPDPA.  Sands China later 

admitted that volumes of those documents were previously and secretly transported 

to the United States, despite its prior representations otherwise.  Id.  The district court 

thus ordered sanctions, prohibiting Sands China from enlisting the MPDPA as an 
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objection or defense to productions.  Id. at 878.  Despite the district court's sanction, 

Sands China continued to violate the order and redacted all documents under the 

MPDPA.  Id.  Facing further sanctions, Sands China and its majority owner, LVSC, 

challenged the district court's order by writ petition.  Id.  

This Court held that "the mere presence of a foreign international privacy 

statute does not itself preclude Nevada district courts from ordering litigants to 

comply with Nevada discovery rules."  Id. at 880. (emphasis added).  There, 

Sands China was an actual party and there is no dispute that it possessed and/or 

controlled the documents under the Nevada Rules of Civil Procedure.  

In so holding, this Court cited the leading United States Supreme Court 

precedents: Societe Internationale Pour Participations Industrielles Et 

Commerciales (Commerciales) v. Rogers, 357 U.S. 197 (1958), and Societe 

Nationale Industrielle Aerospatiale (Aerospatiale) v. U.S. Dist. Ct. for S. Dist. of 

Iowa, 482 U.S. 522 (1987).  Las Vegas Sands, 331 P.3d at 879.  But again, both these 

cases involved actual parties that were subject to the court's jurisdiction.  See 

Commerciales, 357 U.S. at 198 ("a plaintiff that had failed to comply fully with a 

pretrial production order.") (emphasis added); Aerospatiale, 482 U.S. at 524 

(application of foreign law to "a French adversary over whom the court has personal 

jurisdiction.") (emphasis added).    
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Here, the District Court has no jurisdiction over any of the Macau-centered 

entities to which the documents belong.  The existence of jurisdiction over the party 

whose documents are sought is a key aspect of this Court's Las Vegas Sands ruling.  

Through its Las Vegas Sands decision, this Court did not invite or authorize trial 

courts to address foreign law's applicability to non-parties over whom the court has 

no jurisdiction.  A court's jurisdiction over the parties and thereby authority over the 

documents themselves is a jurisdictional cornerstone properly enforced through 

prohibition.  Mona, 132 Nev., Adv. Op. 72, 2016 WL 5723762, at * 1. 

2. The Okada Parties failed to establish and the district court made 
no finding of its authority under the Nevada Rules of Civil 
Procedure. 

 
 The limitations on a court's power over foreign non-parties is not just a matter 

of constitutional restraint, but is also constrained by the Nevada Rules of Civil 

Procedure.  Those Rules distinguish, pointedly, between the court's power over 

discovery from a party to the case as opposed to discovery from non-parties.  Mona, 

132 Nev., Adv. Op. 72, 2016 WL 5723762 at *1. 

Specifically, NRCP 34 provides: 

(a). . . . A party may serve on any other party a request within the scope 
of Rule 26(b): 
 

(1) to produce and permit the requesting party or its 
representative to inspect, copy, test, or sample the 
following items in the responding party's possession, 
custody, or control. 
 

(emphasis added).   
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The Rule is written in the disjunctive, meaning that if a named party, like 

Wynn Resorts, possesses the documents or has custody of the documents they are 

responsible for their production under Rule 34.  Similarly, a named party is required 

to obtain documents over which it has "control" even if it does not presently possess 

them.  But "control" in this context is a critical limitation, as it distinguishes between 

when a litigant may be held responsible for non-production. 7 

"Control is defined as the legal right to obtain documents on demand."  

In re Citric Acid Litig., 191 F.3d 1090, 1107 (9th Cir. 1999) (emphasis added) 

(explaining that because affiliated unions did not have a legal right to obtain the 

records upon demand they were not within the "control" of each other, and claims 

of "theoretical control" are insufficient as "proof of actual control" is required); see 

also, e.g., In re Bankers Trust Co., 61 F.3d 465, 469 (6th Cir. 1995) ("[F]ederal 

courts have consistently held that documents are deemed to be within the 

"possession, custody or control" for purposes of Rule 34 if the party has actual 

possession, custody or control, or has the legal right to obtain the documents on 

demand."); Searock v. Stripling, 736 F.2d 650, 653 (11th Cir. 1984) (same); 

                                                 
7 Although this Court has not squarely addressed this important limitation, 
federal courts have.  See, e.g., Alcan Int'l Ltd. v. S.A. Day Mfg. Co., Inc., 176 F.R.D. 
75, 78 (W.D.N.Y. 1996); Uniden Am. Corp. v. Ericsson Inc., 181 F.R.D. 302, 305 
(M.D.N.C. 1998); Vanguard Piping v. Eighth Jud. Dist. Ct., 129 Nev., Adv. Op. 63, 
309 P.3d 1017, 1020 (2013) (finding persuasive and adopting the federal court's 
interpretation of the federal counterpart to NRCP 16.1). 
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Charles A. Wright & Arthur R. Miller, 8 Federal Practice & Procedure § 2210 (2016 

Update) ("Control is defined . . . as the legal right to obtain the documents required 

on demand.") (emphasis added).   

And, the "party seeking production of documents . . . bears the burden of 

proving that the opposing party has such control."  United States v. Int'l Union of 

Petroleum & Indus. Workers, 870 F.2d 1450, 1452 (9th Cir. 1989); Camden Ironing 

& Metal, Inc. v. Marubeni Am. Corp., 138 F.R.D. 438, 441 (D.N.J. 1991) (same).  

By definition, the party bearing that burden does not satisfy it through empty rhetoric 

– like labels of "silliness" and "disingenuous" by simply arguing Stephen Wynn's 

involvement in both companies somehow suffices.  (App. Vol. IV, 0767.)  See 

Technical Concepts L.P. v. Cont'l Mfg. Co., 1994 WL 262119 at * 2 (N.D. Ill., 

June 10, 1994) ("By neglecting to present any evidence showing that Continental 

has control over the requested documents, Technical has failed to carry its burden to 

support the motion to compel"); see also Princeton Digital Image Corp. v. Konami 

Digital Entm't, Inc., Civil Action No. 12-1461-LPS-CJB, --- F.R.D. ---, 

2016 WL 4568315, at *2 (D. Del., Aug. 31, 2016) (court is not permitted to assume 

that Konami USA has control over Konami Japan to obtain documents as "what 

might possibly be or what one might assume to be" is insufficient and plaintiff's 

motion to compel thus fails). 
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Here, the Okada Parties presented no evidence that Wynn Resorts has the 

"legal right to obtain the documents upon demand."  Citric Acid, 191 F.2d at 1107.  

Indeed, the record readily proves otherwise.  Wynn Resorts voluntarily requested 

the documents from Wynn Macau.  (App. Vol. VI, 1117.) Wynn Macau sought 

approval from OPDP, the Macanese governmental body with jurisdiction to make 

the decision.  (Id.)   The OPDP ruled that Wynn Macau could only give 

Wynn Resorts those documents if written consent is obtained.  (Id.)  And, the OPDP 

directed that Wynn Macau could not disseminate the personal data of any individuals 

for whom it did not obtain a form of consent permitted under Macau law.  (Id.)   

Federal courts addressing the so-called "control" issue note that it is a vital 

fact-based determination.  Alcan, 176 F.R.D. at 78 (determination of the nature of 

the central relationship is "pivotal"); Addamax Corp. v. Open Software Found., Inc., 

148 F.R.D. 462, 467 (D. Mass. 1993) (same); St. Jude Med. S.C., Inc. v. 

Janssen-Counotte, 305 F.R.D. 630, 638 (D. Or. 2015) (control is fact-specific); 

8B Alan Wright et al., Federal Practice and Procedure § 2210 (3d ed. 2016) ("[T]he 

question [of control] is a fact-specific one that must be evaluated in the context of 

each case.").  

Accordingly, "[t]he court must examine the facts of the case before it in order 

to determine if the relationship is such that [discovery] is to be compelled."  Alcan, 

176 F.R.D. at 78 (alteration in original) (quoting Addamax Corp. v. Open Software 
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Found., 148 F.R.D. at 467).  Without establishing a litigant's control over the 

documents, an order subjecting a foreign, non-party affiliate to U.S. discovery 

proceedings is patently arbitrary.  See Strom v. Am. Honda Motor Co., Inc., 

667 N.E.2d 1137, 1140 (1996) ("[R]esolution of the question of control . . . is a 

necessary predicate to proper discovery.").  

 Consider Goh v. Baldor Electric Company, where "[t]he evidence presented 

f[ell] short of proving that Ernst & Young LLP [were in] control over the disputed 

document," which belonged to foreign affiliates.  3:98-MC-064-T, 1999 WL 20943, 

at *3 (N.D. Tex., Jan. 13, 1999).  "Other than shared membership in the common 

association of Ernst & Young International, Ernst & Young LLP, Ernst & Young 

Singapore, and Ernst & Young Thailand are separate entities."  Id.  The court also 

noted the differences in place of organization: "Ernst & Young LLP is a United 

States limited liability partnership organized under laws of the State of Delaware.  

Ernst & Young Singapore and Ernst & Young Thailand are separate general 

partnerships organized under the laws of Singapore and Thailand, respectively."  Id. 

The court held that "where Ernst & Young's foreign entities have refused to 

voluntarily provide the documents in question, it necessarily follows that Ernst & 

Young, LLP in Dallas does not have control over the documents."  Id. at * 38; accord 

                                                 
8  The Goh Court observed that "Ernst & Young LLP was able to obtain some 
documents initially from the overseas [affiliate] entities through an honored request.  
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Int'l. Union of Petroleum & Indus. Workers., 870 F.2d at 1452 (holding international 

union did not control local union because they were considered separate labor 

organizations under the relevant federal statutes and the contractual agreement 

between the labor organizations have it no right to obtain the documents at issue); 

Cochram Consulting, Inc. v. Uwatec USA, Inc., 102 F.3d 1224, 1229-30 

(Fed. Cir. 1996) (reversing district court for sanctioning party's failure to produce 

documents over which it had no control since "they did not possess it and had no 

right to obtain it" under the terms of foreign law).   

Nor can the Okada Parties extend a Nevada court's jurisdiction into a foreign 

country by simply pointing to Wynn Resorts' stockownership in a foreign entity.  

Nevada courts do not acquire jurisdiction over foreign corporations any time a 

Nevada resident is a stockholder, even a significant stockholder.  See Goodyear 

Dunlap Tires Operations, S.A. v. Brown, 131 S. Ct. 2846 (2011) (Jurisdiction over 

subsidiaries is not established simply because they are owned by a U.S. parent 

corporation); MGM Grand, Inc. v. District Court, 107 Nev. 65, 807 P.2d 201 (1991) 

(Jurisdiction over non-resident corporations cannot be premised upon the fact that it 

is the parent of a Nevada subsidiary).   

 

                                                 
However, Ernst & Young Singapore and Ernst & Young Thailand could have 
honored similar requests from another individual or entity if such requests were 
made."  Goh, 1999 WL 20943, at *3. 
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This is not a case where the foreign entity is a "wholly-owned" subsidiary and 

thus their separateness of no importance for discovery purposes.  See Cormack v. 

United States, 117 Fed. Cl. 392, 403 (2014) (stating corporate structure can be 

dispositive of control when the entity is a wholly-owned subsidiary, but otherwise, 

the moving party must establish "additional factors indicative of control before 

production can be compelled."); Ethypharm S.A. France v. Abbott Labs., 271 F.R.D. 

82, 96 (D. Del. 2010) (granting a motion to notice a deposition where the information 

was sought from a "wholly-owned" subsidiary).   

The Delaware Supreme Court addressed an analogues point in Weinstein 

Enterprises, Inc. v. Orloff, 870 A. 2d 499, 508-09 (Del. 2005).  That case stemmed 

from a request by a shareholder of a Delaware corporation to inspect the company's 

books and records, including those of a New York publicly-traded subsidiary.9  The 

Court of Chancery ruled that as the majority shareholder, the Delaware corporation 

– the named party and subject to the court's jurisdiction – had such "control" and 

thus was obligated to also produce the subsidiary's records.  Id. at 508 However, 

recognizing the potentially far-reaching nature of such a holding, the court stayed its 

own ruling pending review.  Id. at 505. 

                                                 
9  Under Delaware law, the stockholder in the parent corporation was entitled to 
obtain access to the subsidiary's books and records to the extent that the corporation 
had "actual possession and control of such records" or "could obtain such records 
through the exercise of control" over the subsidiary.  Id. at 508. 
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On review, the Delaware Supreme Court unanimously reversed, holding that 

a majority shareholder does not have "control" over a publicly-traded subsidiary's 

documents by virtue of its stock majority ownership.  Id. at 509.  A publicly-traded 

subsidiary has its own Board of Directors and those Directors owe their allegiance 

to the subsidiary corporation as well as its minority stockholders.  Id.  The majority 

stockholder does not have the unfettered power to simply tell those directors what 

to do.  Id.  The court specifically noted the impropriety of suggesting that majority 

stockholder power would extend replacing any Board members who did not 

voluntarily provide the documents as requested by the majority stockholder.  Id.  

Accordingly, the court reversed the order which purported to extend Delaware 

jurisdiction to compel access to documents from a non-party publicly-traded 

corporation that was not before court.10  Id.     

The record here readily confirms Wynn Resorts' lack of entitlement to obtain 

un-redacted copies of the documents at issue, let alone the legal right to do so on 

demand.  Wynn Macau, Limited is a separate and distinct publicly-traded 

corporation.  While Wynn Resorts is the majority stockholder, Wynn Macau, 

Limited has its own board of directors with eight members, only one of which even 

overlaps with members of the Wynn Resorts Board.  (App. Vol. V., 0906; 

                                                 
10  The court noted that the New York-based subsidiary was not subject to 
jurisdiction in Delaware.    
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App. Vol. V, 0908.)   Indeed, pursuant to the requirements of the HKSE, 

Wynn Macau, Limited has four separate independent directors for the specific 

purpose of ensuring independence and that action is taken in the interest of 

Wynn Macau, Limited.  Id.   

After all, some 30% of the Macau enterprise is owned by members of the 

public.  Contrary to the Okada Parties' self-serving wants, those stockholder's rights 

matter and cannot be disregarded.  Here, Wynn Resorts simply does not have the 

ability or obligation to tell the Wynn Macau board of directors to disregard the 

separate obligations it owes to stockholders and the government of its home 

jurisdiction.  Weinstein Enter., 870 A.2d at 509.  Wynn Macau is not a party to this 

case and is not subject to jurisdiction in Nevada.  

3. Non-party discovery is governed by the procedures of NRCP 45. 
 
 For good reason, the Nevada Rules of Civil Procedure also distinguishes the 

court's authority over discovery sought from a party that is before the court as 

opposed to discovery sought from a non-party.  Mona, 132 Nev., Adv. Op. 72, 2016 

WL 5723762 at *1 (District court erred in ordering a co-trustee, in their capacity as 

a non-party, to produce documents without satisfying the prerequisites of NRCP 45); 

NRCP 45 (specifying protections for non-parties); Highland Tank & Mfg. Co. v. 

Psint'l, Inc., 27 F.R.D. 374, 379 (W.D. Pa. 2005) ("Rule 45 is the only discovery 

method wherein information may be obtained from a non-party to the suit.").  
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Of course, when discovery is sought from a non-party in another jurisdiction, 

the Nevada courts' subpoena power must be domesticated in that jurisdiction and 

that jurisdiction's legal processes followed.  See Gucci America, Inc. v. Weixing Li, 

768 F.3d 122, 141 (2d Cir. 2014) ("A district court . . . must have personal 

jurisdiction over a non-party in order to compel it to comply with a valid discovery 

request under Federal Rule of Civil Procedure 45"); Leibovitch v. Islamic Republic 

of Iran, 2016 WL 2977273, at *17 (N.D. Ill., May 19, 2016) (Existence of affiliated 

branch offices of foreign banks did not subject it to non-party discovery without 

establishing personal jurisdiction.  And despite existence of horrific injuries at issue, 

"the court cannot jettison the requirements of due process or important principles of 

international comity to permit the expansive third-party discovery sought . . . .").   

That fundamental limitation upon a court's power to compel discovery is 

particularly noteworthy here.  In disregarding the limitations of its jurisdiction, the 

District Court has embroiled itself in interpreting a foreign government's laws and 

overriding that government's express directives to the non-party in the only place it 

does business.  Respectfully, those are matters properly left to the legal system in 

the jurisdiction where discovery from the non-party is sought.  After all, that 

government's courts are in the best position to interpret and implement their own 

laws and policies.   
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B. The District Court has Needlessly Entangled Itself in a Foreign Law 
Conflict.  

 
 The District Court's improper assumption of jurisdiction so as to address 

Wynn Macau's rights and obligations under Macau law – as opposed to directing the 

Okada Parties to follow the appropriate discovery process from a non-party through 

the Macau courts – has also needlessly placed the Nevada judiciary in a standoff 

with a foreign government.  The District Court has "interpreted" the MPDPA in 

direct contravention of its express terms as well as the directives of the OPDP.   

Again, the District Court's Order is contradictory.  On the one hand, it 

presently recognizes and honors the MPDPA's restriction upon disclosure (partly) of 

personal information as it pertains to any communications that occurred exclusively 

between citizens of Macau.  (App. Vol. I, 0003.)  It also recognizes Okada's personal 

right to assert privacy over any documents that contain his name, whether he is the 

author, the recipient, or he is just referenced in a document.  (Id.) It does that even 

though Okada is not a citizen of Macau, although the citizenship of any individual 

is not relevant under the express terms of the MPDPA or the OPDP's enforcement 

of it. 

But for any other communication that involves persons outside of Macau – 

other than Okada – the District Court has ruled that the MPDPA should yield.  But 

again, the District Court's line drawing as to what will and will not be protected 

under the MPDPA is not based upon the law's actual terms, but simply a re-drawing 
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of the lines that the District Court prefers over those of the Macau government.  

Respectfully, to the extent that the MPDPA should be interpreted in accordance with 

the District Court's approach, that is a question that should be presented to the Macau 

judiciary.  Considering that the Okada Parties are already in the Macau courts 

concerning the MPDPA, that is precisely where the District Court should have 

directed the Okada Parties to proceed with their discovery from non-party 

Wynn Macau. 

After all, on its face, the MPDPA is in direct conflict with the District Court's 

alternate line drawing.  Article 3 of the Macau Personal Data Protection Act provides 

the Act's scope: 

1.  This Act shall apply to the processing of personal data wholly or 
partly by automatic means, and to the processing otherwise than by 
automatic means of personal data which form part of a manual filing 
system or which are intended to form part of a manual filing system.  
. . . . 
3. This Act shall apply to video surveillance and other forms of capture, 
processing and dissemination of sound and images allowing persons to 
be identified, provided the controller is domiciled or based in the Macao 
Special Administrative Region (the MSAR) or makes use of a computer 
or data communication network access provider established on the 
MSAR territory. 
 

(promulgated by Office for Personal Data Protection, Aug. 2005, rev'd Feb. 2016) 

(emphasis added).)  Chapter 2, Article 6 of that Act explains, in relevant part: 

"Personal data may be processed only if the data subject has unambiguously given 

his consent . . . ."  Id.  
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 MPDPA Chapter 5, Article 19(1) relates specifically to the transfer of 

personal data outside Macau and provides that "[t]he transfer of personal data to a 

destination outside the [Macau] may only take place subject to compliance with this 

Act and provided the legal system in the destination to which they are transferred 

ensures an adequate level of protection."  The OPDP makes the determination 

whether a given legal system ensures an adequate level of protection.  

MPDPA, art. 3(3). 

 Furthermore, failure to comply with MPDPA's obligations may be criminally 

prosecuted: 

1. Any person who intentionally: 
  . . . .  
 (5) fails to comply with the obligations provided for in this Act or in 
other data protection legislation after the time limit fixed by the public 
authority for complying with them has expired; 
(6) continues to allow access to open data transmission networks to 
controllers who fail to comply with the provisions of this Act after 
notification by the public authority not to do so, shall be liable to up to 
one year's imprisonment or a fine of up to 120 days. 

 
 In this case, the information ordered produced is private under the MPDPA.  

A person's name "form[s] part of a manual filing system" pursuant to Article 3(1).  

Indeed, a person's name is a common method by which personal information is filed.  

A person's name is furthermore all that is required to identify a person, a highly 

relevant point in light of Article 3(3)'s directive to prohibit the transmission of any 

data "allowing persons to be identified."  The intent expressed in the Act's general 
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principle is further instructive.  It demands that the processing of personal data be 

carried out "in strict respect for privacy."  MPDPA, art. 2.  Thus, if there exists any 

doubt, privacy prevails.   

 Because the information requested is protected by the MPDPA, to legitimize 

its processing, unambiguous consent must be given under Chapter 2, Article 6.  The 

individuals at issue here did not provide consent, although asked, and even though 

the district court Order requires production, the MPDPA mandates compliance – 

redactions – before the information leaves Macau.  MPDPA, art. 19(1).   

 Here, the District Court's Order unambiguously distorts the MPDPA's 

requirements and the directives of the OPDP.  It treats some persons as protected, 

but not others, and does so on the basis of nothing more than the District Court's 

disagreement with the Macau government about who's privacy rights should be 

recognized and who's should not.  Respectfully, the District Court should not have 

placed the Nevada judiciary in this thicket of applying a foreign government's laws 

in a manner contrary to its own directives.  Again, had the District Court directed 

the Okada Parties to seek their non-party discovery in the appropriate jurisdiction – 

Macau – neither it nor this Court would be in a standoff with the Macau government. 

C. The District Court's Order disregards the Macau Government's 
Gaming Interests and Substantive Protections. 

 
Beyond its own recrafting of the MPDPA's restrictions, the District Court also 

disregarded Macau's separate regulatory interest in its control over Macau gaming, 
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ordering the production of documents that are specifically declared protected under 

substantive Macau gaming law.  To do so, the District Court overlooked the 

importance of comity.11  See Las Vegas Sands, 331 P.3d at 879 (citing Aerospatiale, 

482 U.S. at 544 n.29).   

In Aerospatiale, aircraft passengers initiated an action against French aircraft 

manufacturers in a United States district court after the plane they were on crashed.  

482 U.S. at 525.  During discovery, the French corporations filed a motion for a 

protective order, arguing that the discovery sought was in France, and that under 

French penal law, they could not respond to discovery requests that did not comply 

with the Hague Convention.  Id. at 525-26.   

The French statute prohibited disclosure of certain information for purposes 

of foreign litigation, commonly known as a "blocking statute."  Id. at 526 n.6.  

However, the court went on to note that such "blocking statutes that frustrate this 

goal need not be given the same deference by courts of the United States as 

substantive rules of law at variance with the law of the United States."  

Id. at 544 n.29 (emphasis added) (internal citations omitted).   

 

                                                 
11  "Comity refers to the spirit of cooperation in which a domestic tribunal 
approaches the resolution of cases touching the laws and interests of other sovereign 
states.  Aerospatiale, 482 U.S. at 543 n.27. 
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Aerospatiale goes on to express the need for comity when a foreign law 

intersects with the laws of the United States and where the foreign law is substantive: 

American courts, in supervising pretrial proceedings, should exercise 
special vigilance to protect foreign litigants from the danger that 
unnecessary, or unduly burdensome, discovery may place them in a 
disadvantageous position. Judicial supervision of discovery should 
always seek to minimize its costs and inconvenience and to prevent 
improper uses of discovery requests. When it is necessary to seek 
evidence abroad, however, the district court must supervise pretrial 
proceedings particularly closely to prevent discovery abuses. For 
example, the additional cost of transportation of documents or 
witnesses to or from foreign locations may increase the danger that 
discovery may be sought for the improper purpose of motivating 
settlement, rather than finding relevant and probative evidence. 
Objections to "abusive" discovery that foreign litigants advance should 
therefore receive the most careful consideration. In addition, we have 
long recognized the demands of comity in suits involving foreign states, 
either as parties or as sovereigns with a coordinate interest in the 
litigation. See Hilton v. Guyot, 159 U.S. 113, 16 S. Ct. 139, 40 L.Ed. 95 
(1895). American courts should therefore take care to demonstrate due 
respect for any special problem confronted by the foreign litigant on 
account of its nationality or the location of its operations, and for any 
sovereign interest expressed by a foreign state.  

 

482 U.S. at 546. 

The District Court's Order relative to those documents stemming from the 

Macau gaming concession – over which Macau substantive law has decreed to be 

protected from disclosure from their very inception – a different matter from the 

MPDPA.  These are substantive rights of a foreign government in declaring its 

regulatory process to be protected from third-party intrusion.  Nevada has declared 

similar rights for its gaming regulatory bodies.  E.g., NRS 463.120.  (Declaring 
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things like the information in a gaming application and related investigation to be 

confidential and cannot be revealed without the consent of the Nevada Gaming 

Control Board or the Nevada Gaming Commission).   

Respectfully, if Nevada's judiciary will so easily brush aside another 

sovereign's claims of confidentiality in its gaming regulatory process and licensing, 

Nevada invites a similar lack of comity towards its claimed paramount interest in 

confidentiality and secrecy of its own regulatory processes.  See In re Smith, 

397 B.R. 124, 128-31 (Bankr. D. Nev. 2008) (Noting strict protection the Legislature 

and Nevada gaming regulators maintained over their files and noting that showing 

that the evidence is highly relevant must be established and balancing test employed 

to invade Nevada's strong regulatory interests).  But here again, the District Court 

conducted no such balancing analysis and simply decreed that its protective order 

supplants the regulatory interest of a foreign sovereign government. 

V. CONCLUSION 
 
 No one disputes that discovery from a party is easier, more efficient and 

quicker, particularly when foreign laws are implicated.  But, the trial court's desire to 

expedite discovery and take charge of it, while admirable, is not a substitute for 

proper jurisdiction and respect for the rights of non-parties.  The Okada Parties know 

that the Macau courts is the proper venue for addressing the MPDPA relative to the 

documents within the possession, custody and control of Wynn Macau, a non-party 
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to this case.  After all, they are suing in the Macau courts to enforce the MPDPA 

against it.  The Okada Parties presented no evidence, and the District Court made no 

finding, that Wynn Resorts has possession, custody, or control of Wynn Macau's 

documents located in Macau that are the subject of its Order.  To the contrary, the 

record establishes otherwise.   

This Court should enter a writ of prohibition enjoining the District Court's 

Order and directing the Okada Parties to seek their non-party discovery through 

appropriate process, namely through the Macau legal process where the 

Okada Parties are currently engaged in litigation and insisting that Macau law must 

be honored. 

DATED this 3rd day of November, 2016. 

 
     PISANELLI BICE PLLC 
 
 
     By:   /s/ Todd L. Bice     
      James J. Pisanelli, Esq., Bar No. 4027 

 Todd L. Bice, Esq., Bar No. 4534 
 Debra L. Spinelli, Esq., Bar No. 9695 
 400 South 7th Street, Suite 300  
 Las Vegas, Nevada   89101 
 
Attorneys for Petitioner Wynn Resorts, Limited
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