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PARKS, LLC, A NEVADA LIMITED )
LIABILITY COMPANY; AND DOUBLE )
OTT WATER HOLDINGS, LLC, A UTAH)
LIMITED LIABILITY COMPANY, )

)
Respondents. )
)

PETITIONERS’/APPELLANTS’ REPLY IN SUPPORT OF MOTION TO
CONSOLIDATE APPEAL WITH PENDING ORIGINAL WRIT
PROCEEDING AND TO REVISE BRIEFING

I. INTRODUCTION
In their Opposition, the Cowabunga Bay entities exhibit a clear willingness to
adopt patently inconsistent positions in the interest of convenience. Indeed, many
of the Cowabunga Bay entities’ arguments as to why consolidation and a revised
briefing schedule would be inappropriate are directly contradicted by their prior
representations to the district court. Moreover, the Cowabunga Bay entities’ claim
that granting the relief requested by the Gardners would defeat judicial economy is
simply counterintuitive. The Gardners will address the Cowabunga Bay entities’
substantive arguments below.
II.  ARGUMENT
A. The Cowabunga Bay Entities’ Own Statements Confirm That The
Issues Presented By The Writ Proceeding And Appeal Are
Identical.
The Cowabunga Bay entities oppose the Gardners’ request for consolidation

and a revised briefing schedule by asserting that “the issues raised in the writ differ

from those raised on this appeal” See Opp. at 4. More specifically, the
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Cowabunga Bay entities draw a distinction between the writ proceeding and appeal
by noting that the writ proceeding, on one hand, involves “managers [who make]
decisions on behalf of the company” while the appeal, on the other, involves
“passive members [ ] of a manager-managed LLC.” Id. at 6. Based on this alleged
distinction, the Cowabunga Bay entities describe the two proceedings as “related
but not identical” and attack the Gardners for “incorrectly assum[ing] the issues are
the same.” Id. at 5.

But the Cowabunga Bay entities adopted a completely different position in
the district court when they requested summary judgment on behalf of the LLC
members. Indeed, the Cowabunga Bay entities unequivocally stated that “this very
same 1ssue has already been decided in this very same case,” and referenced the
district court’s ruling on the Gardners’ motion for leave to amend, which is the
subject of the writ proceeding. See Exhibit “1,” Defendants’ Reply in Support of
MSJ at 3. In fact, the Cowabunga Bay entities even went so far as to claim that the
district court had “previously ruled in favor of upholding the protections to
members of LLCs, making that law of the case.” See Exhibit “2,” Defendants’ MSJ
at 4. As such, the Court should disregard the Cowabunga Bay entities’ duplicitous

claim that the issues presented by the writ proceeding and appeal are not identical.’

! The Cowabunga Bay entities” argument also fails from a substantive

standpoint. Neither NRS 86.371 nor NRS 86.381 distinguishes between members

or managers. Moreover, the Cowabunga Bay entities did not mention this

purported distinction between members and managers in the underlying briefing
3
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B.  The Different Standard Of Review Between The Writ Proceeding
And Appeal Is A Red Herring.

Next, the Cowabunga Bay entities claim that consolidation and a revised
briefing schedule would be improper because the writ proceeding is evaluated under
an abuse of discretion standard while the appeal is subject to de novo review.
Setting aside that this Court is perfectly capable of applying the appropriate
standard of review to the writ proceeding and appeal if the matters are consolidated,
the Cowabunga Bay entities’ position ignores the realities of the common issue
presented by both matters. To that end, the Cowabunga Bay entities previously
acknowledged that the question of whether LLC members and managers are
“proper defendants in light of the protections of NRS Chapter 86 is purely a legal
issue...” Ex.2 at5.

In other words, the resolution of the writ proceeding and appeal involves a
discrete legal question that does not require an assessment of the facts or evidence
in the underlying case. It is, therefore, irrelevant that the de novo standard of
review applies to the appeal as the Court is solely tasked with deciding whether the

district court erred by ruling that LLC members and managers are immune from

before the district court. Exs. 1-2. While the alleged difference between active
individual managers and allegedly passive LLC members could conceivably relate
to the ultimate liability of said individuals and/or entities, it is completely irrelevant
to the threshold question of whether LT.C members and managers can ever be held
personally liable for their own tortious conduct.
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personal liability for their own tortious conduct under NRS Chapter 86.> Simply
put, that “purely legal” question should be answered in the affirmative under any
standard of review.,

C.  The Gardners’ Request For Consolidation And Revised Briefing Is
Not Untimely Nor Would It Lessen Judicial Economy.

The Cowabunga Bay entities allege that consolidation would be inappropriate
because the parties already completed the briefing on the writ proceeding. The
Cowabunga Bay entities do not, however, provide any legal authority to support
their position that the Court must deny consolidation because one proceeding is
more advanced than the other. In addition, the Gardners previously addressed the
many reasons why consolidation and a revised briefing schedule would advance
judicial economy by obviating the need for duplicative briefing and ensuring the
same panel rules on the common legal issue. See Mot. at 3-5. If anything, these
considerations are even more applicable where, as here, the parties have fully

briefed the common legal question in both proceedings.

.....

? Should this Court determine additional briefing is necessary on the

appropriate standard of review, the Gardners request that the Court limit the
briefing to that narrow issue and impose an expedited schedule.
5
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1. CONCLUSION
Based on the foregoing, the Gardners respectfully request that the Court grant
the Motion to Consolidate Appeal with Pending Original Writ Proceeding and to
Revise Briefing in its entirety.
DATED this 28th day of November, 2016.
CAMPBELL & WILLIAMS
By /s/ Donald J. Campbell
DONALD J. CAMPBELL, ESQ. (1216)
PHILIP R. ERWIN, ESQ. (11563)
SAMUEL R. MIRKOVICH, ESQ. (11662)

700 South Seventh Street
Las Vegas, Nevada §9101

Attorneys for Petitioners/Appellants
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25, T hereby certify that, in accordance therewith and on
this 28th day of November 2016, 1 caused true and correct copies of the foregoing
Reply in Support of Motion to Consolidate Appeal with Pending Original Writ
Proceeding and to Revise Briefing to be delivered to the following counsel and
parties:
VIA ELECTRONIC AND U.S. MAIL:
Paul F. Eisinger, Esq.
Alexandra B. McLoed, Esq.

1100 E. Bridger Ave.
Las Vegas, NV 89125

/s/ Lucinda Martinez
An employee of Campbell & Williams
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THORNDAL ARMSTRONG DELK CLERK OF THE COURT
BALEKENBUSH & FISINGER
PAULF. EISINGER, ESQ.
Nevada Bar No. 1617
ALEXANDRA B. MCLEOD, ESQ.
Wevada Bar No. 8185
1100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail To:
P.O. Box 2070
Las Vegas, NV 89125-2070
Tel: {702) 366-0622
Fax: (702) 366-0327
E-Mail: peisinger{@thorndal.com
E-Mail: amcleodi@thomdal.com
Attorneys for Defendants,
HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, L1LC,
DOUBLE OTT WATER HOLDINGS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN CASENOQO. A-15-722259-C
GARDNER, on behalf of minor child, LELAND | DEPT. NO. XXX
GARDNER,

Plaintiffs,
Vs, REPLY IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT AS TO
HENDERSON WATER PARK, LLC dba CLAIMS AGAINST DEFENDANTS
COWABUNGA BAY WATER PARK, a WEST COAST AND BOUBLE OTT
Nevada limited liability company; WEST
COAST WATER PARKS, LLC, a Nevada
limited Hability company; DOUBLE OTT
WATER HOLDINGS, LLC, a Utah limited
liability company; DOES I through X, inclusive;
ROE CORPORATIONS 1 through X, and ROE | Date of Hearing: Sept. 13, 2016
;irrlliiqé Liability Company I through X, Time of Hearing: 9:00 a.m.
inclusive,
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Defendants,
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Defendants, HENDERSON WATER PARK, LLC dba COWABUNGA BAY WATER
PARK, WEST COAST WATER PARKS, LILC (hereinafter “West Coast”), DOUBLE OTT
WATER HOLDINGS, LLC (hereinafter “Double OTT™), (also collectively “Defendants” or the
“Water Park Defendants™), by and through their counsel of record, THORNDAL,
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1 {{ARMSTRONG, DELK, BALKENBUSH & EISINGER, do herein submit their Reply in
Support of Metion for Summary Judgment as to Claims against Defendants West Coast and
Deuble OTT in the above-entitled action pursuant to Nevada Rules of Civil Procedure 56, and
Nevada Revised Statutes §§86.371 and 86.381.

W N

This Reply is made and based upon all of the papers and pleadings on file herein, the

=]

Points and Authorities hereinafter to follow, and such oral argument as this Honorable Court
may entertain at a hearing of the subject Motion, if so desired.
RESPECTFULLY SUBMITTED this 3 Jay of September, 2016.
THORNDAL, ARMSTRONG, DELK,

SBUSH & EISINGER
10 - E\;E—KE
4 ;

LT - S~

12 PAULF. EISIN 5G.
Nevada Bar No* 1617

13 ALFXANDRA B. M°LEOD, ESQ.
Nevada Bar No. 8183

14 1100 East Bridger Avenue, P.O. Box 2070
Las Vegas, NV 89125

15 Attorneys for Defendants,
HENDERSON WATER PARK, LLC dba

16 COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,

17 DOUBLE OTT WATER HOLDINGS, LLC
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1 POINTS & AUTHORITIES
21 NRS 86.381 PROTECTS MEMBERS OF LLC’S AND SUPPORTS SUMMARY
3 JUDGMENT ASTO WEST COAST AND DOUBLE OTY
4 Pursuant to Plaintiffs’ footnote 2, there are no disputed facts bearing on the question of
5 | whether West Coast and Double OTT are proper defendants in the case at bar. Nevertheless,
6 || Plaintiffs’ insist that they are not making any attempt to pierce the statutory protections to
7 ||members of LLCs, but to hold these LLCs liable for their own allegedly tortuous acts and
8 || “personal wrongdoings.” Plaintiffs mistakenly set forth that they would be “entitled to bring
9 ||these claims for negligence against West Coast and Double Oft even if the Cowabunga Bay
10 | entities were not named defendants in the underlying action.” (Qpposition at 4:21-23.)
11 Importantly, this very same issue has already been decided in this very same case. (See
12 |} this Court’s July 3, 2016 Order Denying Plaintiffs’ Motion for Leave to Amend Complaint,
13 || attached hereto as EXHIBIT A; hearing transcript attached as EXHIBIT B). An issue becomes the
14 |l law of the case only if presented, considered, and deliberately decided. Sherman Gardens Co.
15 i{v. Longley, 87 Nev. 558, 565, 491 P.2d 48, 53 (1971).
16 “All the propositions assumed by the court to be within the case, and all
questions presented and considered, and deliberately decided by the court,
17 leading up to the final conclusion reached, are as effeciually passed upon as the
ultimate questions solved. The judgment is authority upon all points assumed o
18 be within the issues which the record shows the court defiberately considered
19 and decided in reaching it.”
- State of Nevada v. Loveless, 62 Nev, 312, 319, 150 P.2d 1015, 1018 {1944) (intemnal citations
.1 omitted} (emphasis supplied) {cited with approval in Sherman Gardens Co. v. Langley, 87 Nev.
90 538, 565, 491 P.2d 48, 53 (1971)). In deciding to prohibit Plaintiffs’ from amending their
- complaint 10 add individual defendants, this Court already considered the questions of absolute
" protections of members of an LI.C from liabilities incurred by the LLC. and the lack of any alter
£g0 exception to the LLC statutes. In fact. Plaintiffs cite the exact same case law as thev did
;22 when the issue was previously before the Court. (Compare Plaintiffs’ Replv in Support of
- Motion for Leave to File Amended Complaint. filed June 9. 2616, at pp. 5-8 with Plaintiffs’
” Opposition to Motion for Summary Judement as to Claims apainst Defendants West Coast and
T
X Bt & e Page 3 of 9




1 |{Double OTT, filed Aupust 29, 2016. at pp. 6-9.) Following the Cowt’s June 16. 2016 hearing

on this issue. His Honor took the matter under advisement and the record therefore reflects that

the Court “deliberately considered and decided™ these exact same issnes.

Despite exhaustive briefing, extensive oral argument, and this Court’s deliberation on

P O FY T (% ]

these issues, Plaintiffs continue to ignore the plain and unambiguous meaning of NRS Chapter
86. Our Nevada Supreme Court instructed in Weddell v. H20, Inc., 271 P.3d 743, 748 (Nev.
2012) that “[Ifimited-liabilify companies (LLCs) are business entities created ‘to provide a
corporate-styled liability shield with pass-through tax benefits of a partnership.”™ (citing White
v. Longley, 2010 MT 254, 358 Mont. 268, 244 P.3d 753, 760 (Mont. 2010); Gottsacker v,
10 |{ Monmier, 2005 W1 65, 281 Wis, 2d 361, 697 N.W.2d 436, 440 (Wis. 2005) (stating that “{fJrom

D [ I | [« TN ¥ Y

11 {|the partnership form, the LLC borrows characteristics of informality of organization and
12 }joperation, internal governance by contract, direct participation by members in the company, and
13 || no taxation at the entity level. From the corporate form, the LLC borrows the characteristic of
14 || protection of members from investor-level liability.” {internal citation omitted) (emphasis

15 |iadded)). The protection of LLC members from investor-level Hability was codified at NRS

16 11 86.381: “A member of & Himited-liability company is not a proper paity to proceedings by or

17 || against the company. except where the obiect is to enforce the member's right against or liability
18 || to the company.”
i9 Substituting the names of the parties in interest into that statute drives home the point:

20 || *A member [West Coast or Double OTT] of a limited-liability company [Henderson Water
21 || Park, LLC] is not a proper party to proceedings by-er against the company [Henderson Water
22 || Park, LLC}...” Compare NRS 86.381. Plaintiffs cannot argue with a straight face that this|
23 ||lawsuit for Leland’s non-fatal drowning at Cowabunga Bay is not a “proceeding against
24 || Henderson Water Park, LLC.” Yet, what Plaintiffs are asking this Court to do is render the
25 || statute meaningless and usurp the 1ale of legislator to re~write the statutes. As it stands, the
26 || member-LLCs are not proper parties upder the plain meaning of the statute.

27 0/l

28 |}/4/

m
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1L NRS _86.371 AND THE TUNDISPUTED FACTS FURTHER SUPPORT
SUMMARY JUBGMENT AGAINST PLAINTIFFS DIRECT CLATMS

Ll

Plaintiffs’ alternate argument — that they are entitled to bring these claims for negligence
directly against West Coast and Double OTT even if Cowabunga Bay were not named — is
misguided when viewed in light of NRS 86.371 and the factual record in the case at bar, NRS
86.371 makes it clear that, “{N]o member or manager of any LLC formed under the law of this
State is individually fiable for the debts or liabilities of the company.” Again substituting the
names of the parties in interest into this statute is instructive: *No member or manager [West

Coast or Double OTT] of any LLC formed under the law of this State [Henderson Water Park,

WO~ v L

10 1ILLC] is individually Hable for the debis or liabilities of the company [Henderson Water Park,
11 {JLLC]” Under the absolute protections of NRS Chapter 86, there is simply no basis to break
12 1| through the protections of Henderson Water Park, LLC to maintain a direct action against West
13 | Coast or Double OTT.

14 Should the Court have any inclination to consider Plaintiffs’ direct claims as falling
15 {|outside the scope of NRS Chapter 86, any such direct claims are solidly refuted by the
16 | undisputed factual record in this lawsuit. Plaintiffs® allegations of negligence in this matter are

17 {| clearly stated in the Complaint as follows:

18 Defendants breached their duties to Plaimiiffs when they failed to provide
adequate lifeguard coverage and otherwise failed to take reasonable steps to
19 protect Leland from drowning.

20 || See Complaint on file herein af p. 7, Il 7-8. However both West Coast’s and Double OTT’s

21 |janswers fo interrogatories reveal their lack of involvement in the daily operations of the water

22 |ipark:
23 INTERROGATORY NQ. 3;

Identify and set forth 1n detail West Coast’s policies and procedures in any
24 way related to the operation of the Wave Pool, inciuding but not limited to lifeguard

staffing, from April 1, 2013 through the present.

25 RESPONSE TQ INTERROGATORY NO. 3:

West Coast Is simply an owner/invesfor in Henderson Water Park,
26 LLC and has po invelvement in the policies, procedures or daily operations
27 of Cowabunga Bay Water Park

* sk %

28
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INTERROGATORY NO. 3:
1 Identify and set forth m detail Double Ott’s policies and procedures in any
way related to the operation of the Wave Pool, including but not limited to lifeguard
2 staffing, from April 1, 2013 throngh the present.
RESPONSE TO INTERROGATORY NO. 3:
3 Double OTT is simply an owner/invesior in Henderson Water Park,
LLC and has no involvement in the policies, procedures or daily operations
4 of Cowabunga Bay Water Park.
5 (See ExurTs C & D, attached.)
s Likewise, the undisputed and unrefuted testimony of Cowabunga Bay General Manager Shane
Huish conclusively establishes that no members of the LLC, neither West Coast nor Double
7
q OTT, took any role in the operations of the water park and that he, as an employee of
9 Henderson Water Park, LLC, unilaterally made all such operational decisions:
BY MR. CAMPBELL:
10 Q. So the most that you would have there on any given day, frrespective of the
ameount of people, would be sever persons would be designated -
It A.  Comect.
Q. - as lifegnards? Okay. And once again, that was your unilateral
12 decision, correct?
A, Yes.
13 . And you accept responsibility for that?
MR. EISINGER: Object to the form. You can answer.
14 BY MR. CAMPBELL:
Q. Isthat "yes"?
15 . Yes.
Q. Okay. And what was the management commitiee’s position on that? Did
16 they agree with you in that regard?
A. They weren't aware of it.
17 g They weren't aware of it?
. Q.
18 Q. Okay. Why weren't they aware of it?
A. Because they are nof involved in that sort of thing, the day-to-day stuff
15 like that.
Q. Why aren't they? Isn't that their job?
20 A.  Which management are vou talking about?
Q. The management committee, the owners that sit on the management
21 committee that you answer to and you are responsible to,
MR, EISINGER: Obiject to the form. Go ahead.
22 THE WITNESS: No, they are not involved in the day-to-day operation.
They don't know how many people are doing cashiers or guarding or -
23 that's my job.
BY MR. CAMPBELL:
24 Q. Well, why aren't they involved in that? In, for example, not necessarily
cashiers, but life and death matters such as lifeguards, why have they exhibited
25 rio iﬂt%eﬁ in being involved in that process?
. ell -
26 MR. EISINGER: Object to the form.
n THE WITNESS: They are just investors. They are not involved in doing those
27 sort of things.
28 ||sss
el
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BY MR. CAMPBELL:

i Q. You understand that they are members of the management commitice,
right?

2 A, Well, Ithink it's a management of the partnerships, not of the park.

3 Q. So they have nothing to do with the management of the park at all?
A, Nae.
Q. But that's not what your documents say, is it?

4 A. TI'm, I'm not sure about that. But, no, they are not involved in the day-to-

day operation. The management committee votes on things if we are going to
sell the park or if we're going to divide the partnerships or...

(Deposition of Shane Huish, taken March 22, 2016, attached as ExmiBiT E, at
156:15-158:25) (emphases added)

Plaintiffs concede that there is no Nevada case on point. (Opposition at 6:3.) Plaintiffs

are eager to point ouf all of the federal case law and case law from other states because there's

Mo 00 -1 O Lha

no Nevada state case law on this point. Yet, the creation of business entities is strictly a state
10 || function, and the nuisances and differences from state to state are meaningful and significant.
11 }{ States make intentional decisions in their statutory constructions to lure businesses to their state,
12 |{and Nevada and Delaware are both very popular states for business formation precisely because
I3 [jof those protections. Plaintiffs would do away with all of those protections in order to allow
14 || them to maintain their suit against the members of a Nevada LLC. Plaintiffs repeat that they
15 || have brought direct claims against the member-LLCs but can offer no factual basis to support
16 || those claims, as required by NRCP 11, especially in light of the undisputed evidence above.
17 | Plaintiffs’ interpretation of the Nevada statutes would do away with the statutory protections in

18 || Chapter 86 that wers specifically intended to protect the LLCs, and its members.

18 4/
20 {177
21 ||/17
22 01114
23 {747
24 |/11
25 B/t
26 4|/1/
27 10477
28 i/t
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nrL CONCLUSION

This Court has previously ruled in favor of upholding the protections to members of

LLCs, making that the law of the case. Defendants respectfully request that the Court extend

those protections by releasing West Coast and Double OTT via summary judgment, in

accordance with NRS 86.381.

a{vr”
RESPECTFULLY SUBMITTED this _%__ day of September, 2016.

THORNDAR, ARMSTRONG, DELK,
BALKENBUSH & EISINGER

! e H

PAUL F. EISINGER, ESQ.

Nevada Bar No. 1617

ALEXANDRA B. MCLEOD, ESQ.
Nevada Bar No, 8183

1100 East Bridger Avenue, P.C. Box 2070
Las Vegas, NV 89125

Atiorneys for Defendants,

HENDERSON WATER PARK, LLC dha
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
DOUBLE OTT WATER HOLDINGS, LLC
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i CERTIFICATE OF SERVICE
2 Pussuant to NRCP 5(b}{2)D) and EDCR 7.26(a}4) I hereby certify that on the&/
3 i day of September, 2016, I served a copy of the above and foregoing REPLY IN SUPPORT
4 11 OF MOTION FOR SUMMARY JUDGMENT AS TO CLAIMS AGAINST
5 || DBEFENDANTS WEST COAST AND DOUBLE OTT to the following parties via
6 || elecironic service through the Eighth Judicial District Court’s Odyssey E-File and Service
7 |l System:
8 || Donald J. Camphbeli, Esq.
Samuel R, Mirlgovich, Esg.
9 || CAMPBELL & WILLIAMS
10 || Las Vogas, NV 85101
11 || PETER snd CHRISTIAN GARDNER on
2 behalf of minor child, LELAND GARDNER
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN GARDNER,
on behalf of minor child, LELAND GARDNER,

Plaintiffs,
vs.

HENDERSON WATER PARYK, L1.C dba
COWABUNGA BAY WATER PARK, a Nevada
limited Liabitity corpany; WEST COAST WATER
PARKS, LLC, s Nevada lirnited Hability company;
DOUBLE OTT WATER HOLDINGS, L1.C, a Utah
limited liability company; DOES I through X,
inclusive; ROE CORPORATIONS I through X, and
ROE Limited Liability Company 1 throngh 3,
inchisive,

Defendants,

Page | of 4
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Date of Hearing: June 16, 2016 at 9:00 axn,

For Plaintiffs; Donald J. Campbel!, Esg, snd
Samuel R Miskovich, Ezq. of
CAMEBELL & WILLIAMS

For Defendants: Paul F. Hisinger, Esq, and
Alexandea B, M*Lend, Esq. of
THORNDAL ARMSTRONG BELK
BALXENBUSH & ESINGER

Plainiffs* Motion for Leave to Amend Complaint, having come on for hearing before the
sbove-entifled Court on the 16® day of June, 2016, at the hour of 9:00 a.n; and this Honorable
Cowt having considered alf of the papers and pleadings on file herein, as well as the argument of
counsel for the parties heretn; and good cause appearing therefor;

THE COURT HEREBY FINDS as follows:

L FINDINGS OF FACT

1. Plaintiff seeks to add various individuals, who make np fae Defendant’s
Management Commitize, as Defendants,

2 This Coust finds that the Nevads Revised Stamites protect members of an LLC, not
only from debis incurred by an LLC, but also fom Labilities inenrred by the LLC, NRS 86.371
indicates that “...n0 member or manager of any limited-liability company formed under the laws
of this State is individually labie for the debts or Yiabilities of the company.” (emphasis afdded),

3. This Court finds further fhat although the Nevada corporation statutes include an
elfer ege exception to the corporate protections, the LLC statutes do not contsin & similar
exception, creating & negative inference that the Nevada legislature did not intend for it to applyto
LLCs, (Suing the Man Behind the Curtain: Can Nevada 1LC Members be Liable Under the Alter
Ego Doctrine? by Ryau Lower, Esq., NEVADA LAWYER, November, 2014, pg. 16, cifing to Dep:
of Taxation v. DainderChrysler, 121 Nev, 541, 548, 119 P34 135, 139 [2005]).
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Gardner v, Henderson: Woter Park, LLC et al.
Case #A-15-722259-C Rz 6/16/2016 Herring

Therefore, THE COURT HERERY CONCLUDES &= follows;
1.  CONCLUSIONS OF LAW

L This Cownt concludes that the requested amendoient and inclusion of the individuals
who make up the Defendant’s Menagement Committze would be futile, as such individuals are
improper Defendants. See Halerow, Inc. v. Eighth Judicial Dist. Court of the State, 302 P3d
1148, 129 Nev. Adv. Rep. 42 (2013); Allum v. Valley Bank of Nev., 109 Nev. 280, 287, 849
lP.zd 297, 302 (1993); Soebbing v. Carpet Barn, Inc., 109 Nev, 78, 84, 847 P.2d 731, 736
{1993).

2 IT IS HERERY QORDERED that the Motion for Leave to Amend is herehy

DENIED without prejudice.
PATED t‘ms?z day of 2016,
Respectfully sebmitted by:
THORNDAL ARMSTRONG
DELE BALKENBUSH & EISINGER

. Q.
XANDRA B. MLEOD, ESQ.
1109 E. Bridger Avenue, P.O. Box 2076
Las Vegas, Nevada 85125 - Nevada 89101
Atiorneys for Defendants Attorneys for Plaintiffs
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CASE NO. A-15-722253-C

TN THE DISTRICT COURT OF LAG VEGAS
CIARK COUNTY, NEVADA
R s
TETER GARDNER and CHRISTIAN
GARDNER, on behalf of mindr child,
IFELAND GARDHER

¥

Plaintiffs,

W D =1 h s Ll P b

Department No. XX

HENDERSON WATER PIRK, LIC dba
COWARUNGA BAY WATER PARK, a Nevads
limited 1iability company; WEST
CORST WATER PARKS, LIC, a Nevada
limited liapility company; DCUBLE
OTT WATER HOLDINGS, LIC, a Utah
Tmited liability company; DOES I
through X, inclusive; ROE
CORPORATIONS I through X; and ROE
limited 1lisbility company I through

o
mmn—-ﬁg

(-1
wuwuvwm—wwwwvwwukuwwww

15{X, inclusive,

16 Defendants.

17

18 REPORTER'S TRANSCRIPT

18 MOTION FOR IEAVE 01’.5-'0 AMEND COMPTATNT

24 ‘
BEFORE THE HOMORABLE JERRY 2, WIESE,

23

24

25 {Reported by: Leanr Armendariz, RER, CCR No. 921
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1 APPEZEARANCLCES
2 |For the Plaintiffs
3 Donald J. Campbell, ESQ.
Sampe] R. Mirkovich, ESQ.
4 Campiell & Williams
700 South Seventh Street
5 Las Vegss, Mevada 89101
. djcfcampbellandwilliams.com
7
For the Defendants:
8 :
Panl F. Eisinger, ESQ.
9 Alaxandrs B. Méleod, ESQ.
Thorndal, Armstrong, Delk,
10 Balkenbush & Eisinger
1100 East Bridger Avenue
il Las Vegas, Newvada 89101
2 peisinger@thorndal .com
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15
18
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IAS VEGAS, CIARK COUNTY, NV, THURSDAY, JUNE 16, 2016
' 9:46 AM,.,
PROCEEBEDINGS

THE COURT: Gardhner versus Renderson Water
Park.

MR. CAMPBELL: Good morning, Your Honor,
Donald Jim Canpbell on behalf of plaintiff.

MR. MIRKOVICH: Good morning., Samuel
Mirkovich appearing on behalf of the plaintiff.

MR. MELEOD:  Good morning, ¥Your Honor,
Alexandra Mclieod from Thorndal Armstrong on behaif of
defendants.

MR, EISINGER: Paul Eisinger, Bar
Mmber 1617, of Thorndal Azmstrong on behalf of
defendants.

THE COURT: Good morning, guys.

All right. So two things. The first one I
want to address with you is my calendar is showing on
June 23rd Water Park's motion to guash subpoenas of
nonparties.

Shouida't that be in front of Commissioner
Bulla?

MR, MIRKOVICH: It should, Your Honor, I
didn't realize it would be set for your calendar.

When she made me aware ¢f that, that's when I

GARD158




advised -— but in any case, Ms. Mcleod and I have
worked it out: That mction is going to be taken off
calenda;. There's no pending dispute.

THE COURT: All right. That's vacated. I
can Just wvacate it now.

MR. McIEOD: Yes, Your Honor. Even —— we
believe we resclved the issue. Even if we haven't, we

pelieve it should be reset on the disgovery calendar.

w o <] m i s W NP

THE COURT: A1l right. I'm going to vacate

udd
f

it. :
A1l right. BSo today we're here for

[,
[x- I

plaintiff's motion for leave to file amended complaint,

[
L

T understand you want to bring in the

=
s

individuais?
MR, CEMPBELL: Yes, Your Honor.
THE COURT: Who are the members of the LIC,

IR ol
LV I B 8 ]

put don't you have to prove alter ego before you get

=t
o

there?

MR, CMMPHELL: ©No, you dom’t, Your Honor.

ok
[{=]

There's an abundance of case law on this very issue.

% T % ]
[ee B ]

You can sue individusl menbers of a LIC, not for the

n
[

liability for deaths, but you can sue them
individually for their individual torts with respect

[5 R AN ]
L

to their operaticn of the LIC if they comnitted

[\
n

individual torts. That's what we are suing them for,

GARD159



t+he manner in which they operated. They're complete
violations of the law with respect to the structures
that were put on by the law by the counter.

And this ién’t something new or novel, Your
Fonor. This is adopted by &ubstantial ecase law that has
lexisted for over, like almost 100 vears with respect to
corporations. If you'll see our citations to Fletcher

on corporaticns it says ewactly that, Your Honer, in our

Wl -1 ;MmN

brief. Thess rules have been applied to principals of
iimited liabllity companies. '
¥ou'll also see the case thet we cited that's

P
[ T So B v

here locally, Your Honor, the USA Mortgage Company by
the United States Supreme Court across the street on

)
L -

that very issue. If you're talking sbout a corporate

r

Ay
b
s

officer that commits a fort, you can sue them for that.

[
(23]

T was involved in a case directly on point in

that regard with respect to Trump versus.Wynn. Mr. Wymn

et e
[+ B |

sued Mr. Trump individually in the corporation that he

£
o

was operating because he committed a perfsonal tori or

alleged the sams.

a4
L=

Thare's nd difference now that we have an LIC,

[ A
NP

Your Homor., 2nd all of the case law — all of the case

SN
[¥Y]

law holds that standard., For example, iI I can just
read you just one part of USA Comercial Mortgags.
*As managing members of Compass,

[ o]
LS

GARD160



: o
tao - F

I I T S N N T S A " S SRR = SN B o
[ B S T I % T T R e S Vs T = « N T« s T+ - 75 N N )

WO -3 o v ol W N s

Pinkton [phHonetic] and Black are

personally lisble for engaging in the

conversion that plaintiff's proved

was committed by Compass.™

Citing Pocahontas First Corporation versus
Venture Plamning; alse a Nevadz case on that ﬁew issue,

"There is no deubt that an

individual who commits a tort while

acting in the capacity of a corperate

officer may be perscnally lisble.®

Citing Marina [phonetic]. Now this was
dealing with an LIC. They wint on teo say: ‘

“foicarg are lizble for their

tortious conduct even if they were

acting officially for the emtity.?

Your HBonor, and that's sxactly what you have
hers, Quite frankly, this isn't even a close case.
There's literally no jurlsdiction that we are aware of
anywhere, anyvwhere, whether it's federal or state, who
has adopted the positicn that's being advanced te you by
the defenss hers. .

The simple fact of the matter is if you engage
in a tort, you sngage in a tort, and you can be sued
personally for engaging in that tort. This is not a
situation — I want to make this absclutely clear to the
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Court. This is not 3 situation whers we are sesking to
hold them liable for a debt of the ¢orporation insofar
as an act of the corporation or the IIC with respect to
a contract. Contracts are different. We're not ’
claiming contracts here. We are claiming torts and not
only torts but intentional torts.

Ard you'll see one of the cases that I think
we also cited was ane that :;as decided in that regard
was then Judge Markell, now Professor Markell, one of
the leading bankruptcy scholars in the ‘country, saying
exactly that same thing where they tried to advance that
arqument in front of him in hankruptoy court sayin;g,
Wait a seccnﬁ, we're not talking about a corporation,
okay, being responsible for an individual debt. '

We're talking about the individuals that run
that corporation, nbt in 2 contract sense, but we're
talking sbout them operating ia a tortious sense, not a
contract action, but a tort action. That makes all the
difference in the world. We're not claiming any sort of
a gontract action whatsosver, | Your Honor. HNona.

THE CCURT: Okay.

MR, CAMPBELL: Thank you, Your Honor.

THE COURT: Thank you.

MR. McLEQD: Plaintiff's aré eager to point

out a2ll of the federzl case law and case law from

GARD182
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cther states because there's no Nevada state case law
cn this point. The c;a:aaticn of business sntities is
strictly a state statutory provision, and that is why
théy differ from state to state.

States intentionally make decisions in those
statutory constructions tg iure businesses to theix
state, and as we Jnow, Nevada and Delaware are both very
popular states for businesses to do their formation in
precisely because of the protections.

' Plaintiff would have us do away with all of
those because they‘want to sue the mexbers of the
managihg ccmmittes. They said that they want to sue for
individual torts, that these are for alpeerscn who
engaﬁes in a tort then, they can be sued for a tort.

Their proposed amended complaint at
Paragraph 48 links all of the duties of these
individuals to thelr position as a management company,
net that they have individual duties and that they
individually committed torts.

They want to sue the management ccxnmiétee of

'an LLC. They want to do away with the statutory

protections in Chapter 86 of our rewvised statutes that
specifically are intended to protect the LICs, and its
menbers. )

Specifically NRS 86.381 says:

GARD163
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3 member of a Llimited liability

company is not a proper party to

procesdings by or against thé

company. "

That's exactly whatl they w'afnt to get around.
And Paraéra;ph 14 of their proposed amended complaint,
they basically recite the standard for piercing a
corporate veil under Chapter 78 of the Nevada Revised
Statutes, which pertains to corporatioms, not to Timited
liabliity ccrnp;lnies. _

We have confidence in our legislature, and if
the legislature wanted those same exceptions to the

rotections to spply in Chapter 86, they would put them
in there. They are notably ahsent.

...And' plaintiff's arcument that they are suing
individuals is disingenuous because what they want to do
is sue the managing —— tle managefent committee, the
mambers of th;e LLC, and get around these protections.
That is an essential flaw that submits their petition --
excuse me, their amended complaint te 2 m‘otioh 0w
dismiss the'minute it's filed, and that's what makes
that amendment futile and why we believe that motion for
leave to amend should be denied here. |

THE COURT: Okay. I:és‘i: wozd,

MR. CBMPEELL: Last word, Your Honor. The
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cass that I wanted to cite to the Court was an In Re:
Glampetro decidsd by Judge Markell, and in that he
specifically made a finding that there may not be a

o b N

Nevada case that =zays that, but every other case in
the country is that‘ way so Nevada would decide it the
Same way.

And I alsc would advise the Court if you look
at one of cuxr footnotes —- and I can't think of it right

D W o~ O

now. Yes, 'Your Honor, if you look at our Footnota

10 |Mumber 3 in our reply, Your Honor, we cite the

11{legisiative history of thils, which likewise is the same

12 |wise application of the corporate law to LICs with

13 jrespect to limits of liabilities and the differentiation
k 14 jof the standards with respect to contract and with

15 respe& to torts. This iz a tort action. They keep on
16 | talking sbout contract cases. fThis is not a contract
17 lcase, This is a tort actien. |

18 ' THE COURT; 231 righi‘;. I'm not comfortsble
18 |with this cne yst, so. | '
20 IE~3R CAMPEELI,: Just one thing, Your Honor.
21 THE COURT: I'm going to do a little bit

22 |more research on my own, and then Ifll ——
23 MR, CAMPEBELL: In that regerd, they're
24 fsuggesting that if it is somehow contract related, we

25 jare going to demenstrate through disccva;:y in this
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matter — we're goil_':g to demonstrate through discovery
in this matter of their individual Iiability on all
this.

Tt's one thing to come in and argue at a
motion for summary Judgment after you have a‘bcdy'of
evidence upon which the Court can reply, but to suggest
that in a case right up front you don't get to do it at
all when %;re're entitled to every single inference, and
the Court is saying in Rule 15, even in the most
worderline of cases, you allow the amendment and
they can move to dismiss or move for summaty judgment at
2 later point in time. 2nd that's w‘.‘n.aat. we're doing
here.

We want you to remember this. We were

grossly, grossly misled by the testimony of the

individual that was rupning the company that said that
he was nmning the company, that no one alse was
involved. We have determined absolutely that they were
involved. &A1) of these other individuals were guilty of
the same tort.

Thank you, Your Honor.

THE COURT: Thank you.

Ail right. I'1l get you a decision probably
in the next couple weeks.

MR. CAMPBELL: Thank you very much, Your
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Honor.

MR. MoLEOD: Thank you, Your Honor.
MR. EISINGER: Thank you, Judge.
(The procesdings were concluded at
9:58 a.m:}
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REPORTER'S CERTIFICATE

STATE OF NEVADA )
COUNTY OF CLARK ; =8

T, Lesh Armendariz, CCR 921, RER, CRR, do
hereby certify that I took down in Stenotype all of the
proceedings had in the before-entitled matter at the
time and place indicated and that thereafter said
shorthand notes were transcribed into typewriting by me
and that the foregoing transcript céngtit{iteé a ﬁﬂi,“
true, and accurateN record of the proceedings had. -

IN THE WITNESS WHEREOF, I have hersunto
set my hand and affixed my signature in the County of.
Ciark, State of ¥ewvada, this 12th day of July, 201s.

T2 D. Armendariz, RPR, CRR, CLR S21

GARD168



1AW OFFICES

THORNDAL ARMSTRONG
DEILK BALKENBUSH & EISINGER

A PROFESSIONAL CORPORATION
www.thomdal.com

EXHIBIT C




@ oM o~ o xR s

S T S |5 T S T 5 T % !
G T - I O R R I A N =

REPN

THORNDAL ARMSTRONG DELK
BALKENBUSH & EISINGER

PAUL F. BISINGER, ES(.

Nevada Bar No. 001617

 PHILIP GOQDHART

Nevada Bar No. 085332
1100 East Bridger Avenue
Las Yegas, NV §51{11.5315
Meil To:
.0, Box 2070
Las Vegas, NV 89125-2070
Tel: {702} 366-0622
Fax: (#02) 366-0327
E-Mail: peisinger@ithorndel com
E-Mail' pngi@ithormdsl.com
Attomeys for Defendants,
HEMNDERSON WATER PARK, LL.C dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC and
DOUBLE OTT WATER HOLDINGS, LLC

BISTRICT COURY
CLARK COUNTY, NEVADA

PETER GARDNER and CHRISTIAN

GARDNER, on behalf of minor child, LELAND | pacp NG,

ELECTRONICALLY SERVED
01/26/2016 04:34:07 PM

A-15-722259-C

GARDNER,

Plaintiffs, DEPTNQ. XXX
VS,
HENDERSON WATER PARK, LLC dha BEFENDANT, WEST COAST
COWABUNGA BAY WATER PARK,a WATER PARKS L1.C'S ANSWERS
Nevada limited lisbility company, WEST TOPLAINTIFES® FIRST SET OF
COAST WATER PARKS, LLC, a Nevada INTERROGATORIES

limited Hability company: DOUBLE OTT
WATER HOLDINGS, LLC, a Utah limited
liability company; DOES [ through X, inclusive;
ROE CORPORATIONS I through X, and ROE
Limited Libility Company I through X,
inclusive,

Defendants,
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DEFENDANT, WEST COAST WATER PARKS, LLC'S ANSWERS
IO PLAINTIFFS' FIRST SET OF INTERROGATORIES

Defendant, WEST COAST WATER PARKS, LLC (“West Coast™), by and through iis
counsel of record, Paul F. Eisinger, Esq. and Philip Goodhart, Esqg., of the law firm of
THORNDAL, ARMSTRONG, DELK, BALKENBUSH & EISINGER, does herein respond, in
accordance with Rule 33 of the Nevada Rules of Civil Procedure, to Plaintfis’ Interrogatories.

This Defendant obiects to the number of Imerrogatories propounded by the Plaintiff as
they exceed forty {40) in total inciuding subparts,

INFERROGATORY NO. 1:
Identify and describe in detail alf claims, complaints, arhitration proceedings and/or

tawsuils filed against Defendant during the five {3} year period prior to the Subject Incident.
RESPONSE PO INTERROGATORY NO, 1:

Ohbjection, This Interrogatory is vague, ambiguous, overbroad and compound.

This Defendant alse objects fo said interrogatory on the grounds that it calls for several
legul conclusions. Finally, this Interrogatory also seeks to invade Attorney-Client Privilege
and/or Atterney Work-Product. Subject tc and without waiving said objections, the
response is us follows: Splash Management, LLC v, Wesi Coast Water Parks, LLC,
Henderson Water Park, LLC, et 2! - Case No.: A-13-680586-B,

INTERROGATORY NO. Z:

Identify and set forth in detail, including by name, address and telephone number, any
individual that performed any type of investigation in any way related to the Subject Incident.
RESPONSE TQ INTERROGATORY NO. 2:

None on behalf of West {nast,

INTERROGATORY NEL 3:

Identify and set forth in detail West Coast’s policies and procedures in any way refated o
the operation of the Wave Pool, including but not fintited 1o tifeguard siaffing, from April 1, 2013

through the present,
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RESPONSE TQ INTERROGATORY NO. 3:
D2as VR S AN I RRUGA T ORY NOL 3

West Coast i3 simply an ewnerfinvestor in Henderson Water Park, LLC and has ne
mvolvement in the policies, procedurses or daily operations of Cowabunga Bay Water

Park,

INTERROGATORY NO. 4:

Identify and set forth in detail West Coast’s policies and procedures in any way related to
the training of its lifeguards from Aprii 1, 2013 through the present.
RESPONSE TO INTERROGATORY NO. 4;

See West Coast’s Response to Interrogatory No. 3 abave,
INTERROGATORY NO. §:

Identify West Coast emplovees or personnel, agents, representatives, consuliants, vendors
or contraciors that were on duty andfor present at the Premises on May 27, 2015,
RESPONSE TO INTERROGATORY NO. 5

Objection: Vague and ambiguons, Subject to and without waiving said ecbjections,
the response is as follows: None, See West Coast’s Respoase to Interrogatory No. 3
above. It is noted that Shane Huish, the general manuger of the Cowabunga Ha}' Water
Park was working on May 27, 2015,
INTERROGATORY NG. 6:

i you claim that any other person(s) or entity(ies) contributed to the Subject incident,

please state the name of each such person{s} or entity{ies) and the manmer in which nefshefit
conirituied to the alteged occurrence.

RESPONSE TO INTERROGATORY NO. 6:

As ngted above, West Coast is simply an swner/investor in Hendersen Water Park,
LLC and has no involvement in the pelicies, procedures or daily operations of Cowabangn
Bay Water Park, West Coast would defer to Henderson Waior Park, LY.C dba
Cowabunga Bay Waier Park, Farthermore, formal discovery has just commenced, Na
depositicas have been taken, Diseovery is ongeing and therefore this Defendant reserves

the right tv supplement this response,
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THORNDAL ARMSTRONG DELK
BALKENBUSH & EISINGER
PAUL F. BISINGER, ESG,
Nevada Bar No, 3031617
PHILIP GGODHART
Nevada Bar MNo. 005332
1 100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail To:
P.O, Box 2070
Las Vegas, NV 89125-2070
Tel: (702) 366-0622
Fax: (702) 366-0327
E-Mail: peisinperiithorndal com
E-Mail: pneg@thomdal.com
Attorneys for Defendanis,
HENDERSON WATER PARE, LLC dba
COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC and
DOUBLE OTT WATER HOLDINGS, LLC

ELECTRDMICALLY SERVED
01/26/2016 03:01:24 PM

BISTRICY COURT
CLARK COUNTY, NEVADA

%ETERN%AR‘RBI\})E?% ?.ir:d CHFJSTZ&]\L - \Ii} :

IARD on behalf of minor child, LELA A% 137258
GARDNER, E CASEN(. A-15-722252.C

Plaintifls, DEFTNO. 3

vs, :
HENDERSON WATER PARK, LLC dba . DEFENDANT. DOUBLE OTT
COWABUNGA BAY WATER PARK = i WATER HOLDINGS, LLC’S
’\'fevada hmﬁ:eé liability company; WEST { ANSWERS TO PLAINTIFFS?
PRl Gies | merare
imited lia Jit} COMpany; L. D Ao e
WATER HOLDINGS, LLC, a Utsh limited | LNIERROGATORIES

liability company; DOES | ahrou sh X, inchasive; :
ROE CORPORATIONS | through X, ‘and ROE |
Limited Lisbility Company | thmugh X,

inclusive,

Defendants.
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DEFENDANT, DOUBLE OTT WATER HOLDINGS, LLC’S ANSWERS
TOPLAINTIFFS FIRST SET OF INTERROGATORIES

Deferdant, DOUBLE OTT WATER HOLDINGS, LLC, (*DOUBLE OTT") by and
through its counsel of record, Paul F. Eisinper, Esq. and Philip Goodhari, Esq., of the law finm
of THORNDAL, ARMSTRONG, DELK, BALKENBUSH & EISTNGER, doees herein respoud,
in accordance with Rule 33 of the Nevada Rules of Civil Procedure, to Plaintiffs’
Interrngatories.

This Defendant objects to the number of Interrogatories propounded by the Plzintiffs as
they exceed forty (40) in total including subparts,

INTERROGATORY NO. 1:

Identify and describe in detail all cluims, complaints, arbitration proceedings andfor
Iawsuits filed against Defendant during the Sive (5} vear period prior fo the Subject Incidens.

RESPONSE TO INTERROGATORY NO. 1

Cbjection. This Interrogatory is vague, ambigueus, overbroad and compound.
This Defendant also abjects to said Interrogatory on the grounds that it calls for several
legal conelusions. Finally, this Interrogatory alse seeks fo invade Attorney-Client Privilege
and/or Attorney Work-Product. Subject fo and withouf waiving said objections, the

response is as follows: None,

INTERROGATORY NO. 2:

Identify and set forth in detall, including by name, address and telephene number, any
individual that performed any type of investigation in any way related to the Subject Incident.
RESPONMSE TO INTERROGATORY NO. 2:

None sn behalf of Double Git.

INTERROGATORY NG. 3:

Ideniify and set forth in detail Double Ot’s policies and procedures in any way related to
the operation of the Wave Pool, incheding but not limited o Hfeguard staffing, from April 1, 2013

through the present.
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RESPONSE TO INTERROGATORY NO. 3:

Double Ot is simply an ownerfinvestor in Henderson Water Parl, LLC apd has no

involvement in the polvies, procedures or daily operations of Cowabunga Bay Water
Park.,
INTERROGATORY NOQ. 4:

Identify and set forth in detai! Double Otts policies and precedures in any way refated o
the training of its Hfeguards from April 1, 2013 through the present.
RESPONSE TOINTERROGATORY NO. 4:

See Double Ott's Response to Interrogatery No. 3 ahove,
INTERROGATORY NO. 5:

Identify Double 04 employses or personnel, agents, representatives, consuliants, vendors
or coniractors thai were on duty and/or present at the Premises on May 27, 2015.

RESPONSE TOINTERROGATORY NO. &

Noze. See Double Oti’s Resporse te Interrogutory Wo, 3 above,
INTERROGATORY NO. 6;

If vou claim that any other person{s} or entity(ics) contributed to the Subject Incident,

please staie the name of each such person(s) or entily(ies) and the manner in which hefshe/fit
contributed {o the alieged oceourrence.
BRESPONSE TO INTERROGATORY NG. 6

As noted above, Double Ott is simply an ownerfinvestor in Henderson Water Park,
LLC and has no involvement in the policies, procedures or daily operations of Cowabunga
Bay Water Park. Double Gii would defer to Hendersen Water Park, 11.C dba
Cowabungas Bay Water Park., Furthermore, formal discovery has just commenced. Ne
depositions have been taken. Discovery is ongoing and therefere this Defendant reserves

the right to supplement this response.
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PETER GARDNER and CHRISTIAN
GARDNER, on behalf of minor
child, LELAND GARDNER,

Plaintiffs,

vE.

HENDERSON WATER PARK, LLC dba
COWABUNGA BAY WATER PARK, a

Nevada limited liability company;
WEST COAST WATER PARKS, LLC, a
Nevada limited liability company;
DOUBLE OT?T WATER HOLDINGS, LLC,
a2 Utah limited lisbility company;
DOES I through X, inclusive:; ROE

I through X, inclusive,

Defendants.

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.
A-15-722259-

Corporations I through X, inclusive;
and ROE Limited Liability Company

at 8:33 a.m.

VIDEOTAPED DEPOSITION OF SHANE HUTSH
Taken at the offices of Campbell & Williams
on Tuesday, March 22, 2016

at 700 South Seventh Street
Las Vegas, Nevada

Reported by: Denise R. Kelly, CCR #252, RPR
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Q. Okay. And under WPl through WP8, that
means the number of lifequards that would be assigned
to the wave pool, correct?
A, Correct,

Q. All rxight. Again, sc the absolute maximum
under your plan, unilaterally adopted by you and put
into effect, was that there would never be more than

17, correct -- never more than 8; i1s that correct?

MR. EISINGER: Object to the farm.
You can answer.
there would

THE WITNESS: I believe that

never be more than 7. Bth guard was

Or busy days, the
at the life jackets, assisting passing out the life
Jackets,
BY MR. CAMPRELL:

a. Sc the most that you would have there on

any given day, irrespective of the amount of people,

would be seven persons would be designated —-

A, Correct.
Q. -~ as lifeguards? Okay.
And once again, that was your unilateral
decision, correct?
A. Yes.
2. And you accept responsibility for that?

MR. EISINGER: OCbject to the form.

CSR ASSCCIATES OF NEVADA
LAS VEGAS, NEVADA (702} 382-5015
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You cen answer.

BY ME. CAMPBELL:

g. Is that "yeg®?
A, Yes,
Q. Okay. Aand what was the management

committee's position on that? Did they agree with you

in that regard?

A, They weren't aware of it.

Q. They weren‘t aware of it?

A, No.

Q. Ckay. Why weren't they aware of 1it7

A, Recause they are not invelved ia that sort

cf thing, the day-to-day stuff like that.

Q. Why aren't they? Isn't that their job?
A, Which management are you talking about?
Q. The menagement committee, the owners that

sit on the management committee that you answer to and
vou are responsible to,

MR. EISINGER: Object to the form.

Go ahead.

THE WITHNESS: ©No, they are not invelved in
the day-to-day operation. They don't know how many
people are doing cashiers or guarding or —- that's my
Heb.

/77

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA ({702) 382-50i5
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BY MR, CAMPRELY:
. Well, why aren’'t they involved in that?
In, for example, not necessarlly cashiers, but life and

death matters such as lifeguards, why have they

exhibited no interest in being involved in that
procesy?
A, Well —-
MR. EISINGER: Obiject to the form.
THE WITNESS: They are just investors.
They are not involved in doing those sort of things.
BY MR. CAMPBELL:
Q. You understand that thev are members of the
management committee, right?
&, Well, I think it's a management of the
parinerships, not of the park.
Q. So they have nothing to do with the
management of the park at all?
A, No.
0. But that's not what your documents g2y, is
1t?
A. I'm, I'm not sure about that. But, no,

they are not involved in the day-to-day operation. The
planagement committee votes on things if we are going to
sell the park or if we're going to divide the

cartnerships or...

CSR ASSOCIATES OF NEVARA
LAS VEGAS, NEVADA {702) 382-3015
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1 |1 MSJD Electronically Filed
THORNDAL ARMSTRONG DELK 08/12/2016 03:28:47 PM
BALKENBUSH & EISINGER

PAUL F. EISINGER, ESQ. *
Nevada Bar No. 1617 % & 'gﬁ..“.,.__,
gLEadaXANB DI;qA Bg'f&cLEOD’ ESQ.

£V at iND. CLE THE COU
11G0 East Bridger Avenue RKOF RT
1.as8 Vegas, NV 89101-5315

Mail To:

P.O. Box 2070

Las Vegas, NV 89125-2070
Tel: {702) 366-0622
Fax: (7025 366-0327
E-Mail: paisingezgﬁmmdai.ccm

£ - VS T 8 ]

E-Mail: amcleod(@ihomndal.com

Attomeys for Defendants,

HENDERSON WATER PARK, LL.C dba
10 {{ COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,

11 {|BOUBLE OTT WATER HOLDINGS, LLC

AV =T~ B N T (O ¥ 1)

12 DISTRICT COURT
13 CLARK COUNTY, NEVADA
14 {|PETER GARDNER and CHRISTIAN CASE NO. A-15-722259-C
GARDNER, on behaif of minor child, LELAND | DEPT. NO. X3(X
15 || GARDNER,
16 Plaintiffs,
vs, MOTION FOR SUMMARY JUDGMENT
17 ASTO CLAIMS AGAINST
HENDERSON WATER PARK, LLC dba DEFENDANTS WEST COAST AND
18 [|COWABUNGA BAY WATER PARK, a DOUBLEOTT T

Nevada limited liability cﬂm%any; WEST
19 | COAST WATER PARKS, LLC, a Nevada
limited liability company; DOUBLE OTT
20 || WATER HOLDINGS, LLC, a Utah limited
liability company; DOES I through X, inclusive; | Date of Hearing:
21 }|ROE CORPORATIONS I through X, and ROE
Limited Liability Company I through X, Time of Hearing:
22 |iinclusive,

23 . Defendants.
24
25 Defendants, HENDERSON WATER PARK, LLC dba COWABUNGA BAY WATFR

26 || PARK, WEST COAST WATER PARKS, LLC (hereinafter “West Coast™), DOUBLE OTT
27 il WATER HOLDINGS, LLC (hereinafier “Double OTT™), (also collectively “Defendants” or the
28 || “Water Park Defendants™), by and through their counsel of record, THORNDAL,

TR AHME NG
61K BALAENBUSH & EISNGIT Page 1 of §




1 JARMSTRONG, DELK, BALKENBUSH & EISINGER, do herein submit their Motion for
2 1| Summary Judgment as to Claims against Defendants West Coast and Double OTT in the above-
3 1 entitled action pursuant to Nevada Rules of Civil Procedure 56, and Nevada Revised Statutes
4 11§§86.371 and 36.381.
5 This Motion is made and based upon all of the -papers and pleadings on file herein, the
6 ||Points and Authorities hereinafter to follow, and such oral argument and testimony as this
7 || Honorable Court may entertain at a hearing of the subject Motion, if so desired.
Rt
8 RESPECTFULLY SUBMITTED this } ¢ day of August, 2016,
9 TEORNDAL ?RM%%&I&% DELK,
10 ALEE’EBU H & R
" Q\ cu&% &M
i2 PAUL EIS]NGER, ESQ.
. Nevada Bar No. 1617
3 ALEXANDRA B, M*LEQOD, ESQ.
Nevada Bar No, 8185
14 1100 East Bridger Avenue, P.O. Box 2070
_ Las Vegas, NV 89125 :
15 Attorneys for Defendants,
HENDERSON WATER PARK, LLC dba
16 COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
17 DOUBLE OTT WATER HOLDINGS, LLC
18
19
20
21
22
23
24
25
26
27
28
DK BAKENRLSH & EXSHVGER Page 2 of 8




1 NOTICE GF MOTION
2 TO: ALL PARTIES HERETO; and
3 TO: COUNSEL OF RECORD FOR ALL PARTIES HERETO:
4 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will
5 |ibring the above and foregoing MOTION FOR SUMMARY JUDGMENT AS TO CLAIMS
6 ||AGAINST DEFENDANTS WEST COAST AND DOUBLE OTT on for hearing before the
7 Habove-entitled Court on the 13 day of SEPTEMBER , 2015, at the howr of
3 9:0 O%.m.fpam_said day, or as soon thereafter as counsel can be heard.
9 RESPECTFULLY SUBMITTED this j,j‘gf%ay of August, 2016,
10
THORNDAL, ARMSTRONG, DELK,
1 BALKENBUSH & EISINGER
{ < o
12 .
13 PAULF. EISINGER, ESQ.
Nevada Bar No. 1617
14 ALEXANDRA B. MCLEOD, ESQ.
_ Nevada Bar No, 8185
15 1100 East Bridger Avenue, P.Q, Box 2070
Las Vegas, NV 89125
16 Attorneys for Defendants,
HENDERSON WATER PARK, LLC dba
17 COWABUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
18 DOUBLE OTT WATER HOLDINGS, LLC
19
20
21
22
23
24
25
26
27
28
T
DK BAIKPNBEGH & FSaveer P&gﬁ 3 of 8
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POINTS & AUTHORITIES
L INTRODUCTION AND SUMMARY OF ARGUMENT

Plaintiffs” July 28, 2015 Complaint named Henderson Water Park, LLC which does

business as Cowabunga Bay, and oversees the park’s operations. Plaintiffs also named two other
limited liability companies that are each members of Henderson Water Park, LLC: West Coast
Water Parks, LL.C and Double OTT Water Holdings, LLC. Defendants West Coast and Deuble
OTT seck summary adjudication that they are improper defendants in light of longstanding
Nevada law and statutory protections for managers and members of limited-liability companies
found at NRS 86.371 and 86.381.

In order for any of Plaintiffs to maintain this action against West Coast and Double
OTT, Plaintiffs MUST overcome the absohtte protections of NRS Chapter 86, which they

cannot do. Unlike corporations, which may be pierced under very limited circumstances, there
are no statutory exceptions which allow one to “pierce™ a limited-liability company. While the
protections under Chapter 78 (pertaining to corporations) are extremely strict—in fact, piercing
a corporation has only been allowed one time in Nevada in the past 20 years—the protections

under Chapter 86 pertaining to 1LC’s are absclute, NRS 86.381 unambignously sets forth
that. “A member of a limited-liability companv is not a proper party io proceedings. .. against

the company...” Furthermore, an analysis of the statutory construction shows that while

Chapter 78 provides specific statutory authority to “pierce” the corporate veil. there is ng such
statutory authority within NRS Chapter 86.

This Court has previously ruled in faver of upholding the protections to members of
LLCs. making that the law of the case. {See this Court’s July 5, 2016 Order Denying Plaintiffs’

Motion for Leave to Amend Complaint, not attached here pursuant to EDCR 2.27[e]h
Furthermore, all material facts weighing on the question of LLC-member liability are
undisputed: namely that Henderson Water Park, LLC is a NRS Chapter 86 limited liability
company, made up of a Washington LLC (West Coast Water Park, LLC) and a Utah LLC
(Double OTT Water Holdings, LLC). See EXHIBIT A, Business Entity Information Print-Out
from the Nevada Secretary of State. The question whether West Coast and Double OTT are

Page 4 of 8
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proper defendants in Hght of the protections of NRS Chapter 86 is purely a legal issue, ripe for
the Court’s determination.
II. BACKGROUND STATEMENT OF RELEVANT FACTS

This lawsuit was brought on July 28, 20135 by Peter and Christian Gardner on behalf of

their son, Leland Gardner. Leland was a six-year-old kindergarten student who was not wearing
a life vest at the time of a near drowning in the wave pool at the Cowabunga Bay Water Park on
May 27, 2015, The Complaint describes the incident as occwring during an after school
playdate with a classmate hosted by the classmate’s futher, William Ray, but states a sole cause

of action for negligence against the Water Park Defendants.

L.  WHEN NO ISSUE OF MATERYAL FACT EXIST. THE MOVING PARTY IS

ENTITLED TO JUDGMENT AS A MATTER OF LAW

Summary judgment is proper if the pleadings, depositions, answers fo interrogatories,

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as & matter of law.
NRCP 56(c); see also Dermody v. City of Reno, 113 Nev. 207, 931 P.2d 1354 (1997); Bish v.
Guaraniy Nat1 Ins. Co., 109 Nev. 133, 848 P.2d 1057 (1993); Butler v. Bogdanovich, 101 Nev.
449, 451, 705 P.2d 662, 663 (1985); and Wiltsie v. Baby Grand Corp., 105 Nev. 291, 774 P.2d
432 (1989). Furthermore, since Nevada substantinlly has adopted the Federal Rules of Civil
Procedure, federal case law interpreting the operation of those rules becomes persuasive, Here,

the movant is the Defendant and, aceordingly, the procedure set forth by NRCP 56 is as follows:

(#) For defending party. A party against whom a claim, counterclaim, or cross-

.

claim is asserted or a declarator}y udgment is sought may, at any time move with
or without supporting affidavits for a summary judgment in his favor upon all or
any part thereof.

As the Nevada Supreme Court reminded us in Wood v. Safeway, Inc., 121 Nev. 724, 121
P.3d 1026 (2005), Rule 56 should not be regarded as a “disfavored procedural shorteut.” Most
importantly, the Court dispelled the notion that even the “slightest doubt as to the operative
facts” can prechide summary judgment by explicitly abrogating the slightest doubt standard
from Nevada jurisprudence. Jd. at 1031. “While the pleadings and other proof must be consirued
in a light most favorable to the nommoving party, that party bears the burden fo *do more than

Page 5 of §
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simply show that there is some metaphysical doubt’ as to the operative facts in order to aveid
summary judgment being entered in the moving party's favor.” Id

Wood v. Safeway is also instructive that “the substantive law controls which factual
disputes are material and will preclude summary judgment; other factual disputes are irrelevant™
Id. (quoting Liberty Lobby, 477 US at 248). Since the substantive law which controls here is

NRS 86371 and B6.381 and no facts aboui the company shructure are in dispute, it is

deferentially submitted that Defendants West Coast and Double OTT are entitled to judgment as

g matter of law.

1¥. BECAUSE LLCs EXPRESSLY PROTECT MEMBERS FROM LIABILITY FOR
COMPANY OBLIGATIONS, WEST COAST AND DOUBIE OT11 ARE
IMPROPER DEFENDANTS

When Plaintiffs named West Coast and Double OTT in addition to Henderson Water

Park, LLC, they failed to recognize longstanding Nevada law which insulates the member
companies from direct liability. Specificalty, NRS 86.381°s absolute protection of members of

an LLC is clear: “A _member of a limited-liability company is net a proper party te
proceedings by or against the company, sxcept where the object is to enforce the member's

right against or liability to the company.” {emphasis added) Moreover, NRS 86,371 similarly
sets forth that, “Unless otherwise provided in the articles of organization or an agreement signed
by the member or manager to be charged, no member or manager of any LLC formed under the
law of this State is individually liable for the debts or liabilities of the company.” Under the
absclute protections of NRS Chapter 86, there is simply no basis to break through the
protections of Henderson Water Park, LI.C to maintain an action against West Coast or
Double OTT.

/1
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1|V CONCLUSION
2 WHEREFORE, because it is for the Nevada Legislature, not its courts, 1o rewrite the
3 1| LLC statute to allow piercing of the company veil, Defendants West Coast and Double OTT are
4 || protected from direct liability by NRS Chapter 86 as members of Henderson Water Park, LLC.
3 }iFor these reasons, summary judgment in favor of Defendants West Coast and Double OTT is
6 || warranted in the case at bar.
LTS
7 RESPECTFULLY SUBMITTED this | .\ day of August, 2016.
8 THORNDAL, ARMSTRONG, DELK,
5 BATKENBUSH & EISINGER
N
10 \ YW%QHW
11 PAULF. EISINGER, ESQ.
Nevada Bar No. 1617
12 ATEXANDRA B. M°LEOD, ESQ.
Nevada Bar No. 8183
13 1100 East Bridger Avenue, P.O. Box 2070
Las Vegas, NV 89125
14 Attorneys for Defendants,
_ HENDERSON WATER PARK, LLC dba
15 COWABIUNGA BAY WATER PARK,
WEST COAST WATER PARKS, LLC,
16 DOUBLE OTT WATER HOLDINGS, LLC
17
18
19
20
21
22
23
24
25
26
27
28
DELk: BAEKENstsstp & Ersteert Page 7of 8




w2

IR ) O LA

THOAMDAL AQMETONG
DK BRIKENAISH & E3SvGER

CERTIFICATF OF SERVICE
Pursuant to NRCP 5(b)(2)(D) and EDCR 7.26(a)}(4) I herehy certify that on the Jﬁ\
day of August 2016, I served a copy of the above and foregoing MOTION FOR
SUMMARY JUDGMENT AS TO CLAIMS AGAINST DEFENDANTS WEST COAST
AND DOUBLE OTT to the following parties via electronic service through the Eighth
Judicial District Court’s Odyssey E-File and Service System;

Donald J, Campbell, Esq.

Samuel R. Mirkovich, Esq,

CAMPBELL & WILLIAMS

700 South Seventh Streei

Las Vegas, NV 89101

Attorneys for Plaintiffs,

PETER and CHRISTIAN GARDNER on
behalf of minor child, LELAND GARDNER

loveq DTS HORNDAT, ARMSTRONG,
DELK, BAEKENBUSH & EISINGER
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HENDERSON WATER PARK, LLC

e e e - $Ceicu]at&l.xsi Féem‘-.
Q New Seareh o e e (FaeDatats. :
{CorpSearch.aspy) & Printer Friendly i etokecBz0nes HENPOSFT UG
S Dol et s S 2530%2550)
Business Entity Information
Statuis: | Activa File Date: | 82043
.| Domestic Limited- iabilty
i e— Entity Number; | E0367792013-8
uakying Skate: | NV List of Officers Dus: | 8112016
Waneged By: | Managing Members Expiration Date:
NV Business ) | NV20131474862 Business Liconse Exp: | 8313015

Additional information

Centralindax Key:
Registered Agent Information
Karme:|{ GORDON LAWLLC Address 1: ] 6355 S CIMARRON STE 200
Ackiress Ciy:| LAS VEGAS
State:] NV Zip Code:| 82113
Phone: Fane:
Mading Acldress 1: Mafling Address 2:
Mailing City: Maiting Statec| NV
Maifing ZIp Code:
Agent Type: | Commercial Registered Agent - Limitad-Liabifity Corporation
Jurisdicion: | NEVADA Status: | Active

View all business entities untke this moistered agent RACOps a3 hein=PaHKZNCYFIYXUY CRVBA%253%
2530ERAName=GORDONH ARKIC)

Financlal Information
No Par Shars Count: {0 | Capital amount |50
Mo stock records found for this company

_:_] Officers [ Include Inastive Qfficers
Managing Member - DOUBLE OTTWATER HOLDINGS, LLC
Add 1 NCEFDQRLUFFQPHE!KE?\E1DZBE2WE A i 2
City: NORTH OGDEN State: | UT
Zip Coder; 52414 Couniry: | USA
Stztua: | Active Emall:
Managing Member - WEST COAST WATERPARKS, LLC
Address 1: &0 SCOTT HUISH 7300 FUN CENTER Address 2
WAY
City: | TUKWILA Sterte: WA
Zip Coda:| 08188 Country: | USA
Sizhus:| Active Email:




