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Steven J. Parsons

Nevada Bar No. 363

Law OFFices oF STeven J. PARSONS
City Center West, Ste. 108
7201 W. Lake Mead Blvd.

Las Vegas, NV 89128-8354
(702)384-9900
(702)384-5900 (fax)
SteveSJP@pclv.com

Attorney for Plaintiff

DAVID RAINERQC, an individual,

on behalf of himseif and on behalf
of others similarly situated

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

DAVID RAINERO, an individual, Case No.
on behalf of himself and on behalf _—
of others similarly situated, COMPLAINT

Plaintiff, JURY DEMAND
vs. NOTICE OF RELATED CASE!
ARCHON CORPORATION, a Nevada
corporation,

Defendant.

/
Plaintiff DAVID RAINERO, by his attorney, Steven J. Parsons of Law OFFICES OF STEVEN

J. Parsons, as an individual on behalf of himself and on behalf of others similarly situated,
complains of Defendant ARCHON CORPORATION ("Archon”) a Nevada corporation, and as
causes of action, complains and alleges as follows:

PARTIES, JURISDICTION and VENUE

1. Plaintiff David Rainero is a resident of the State of Pennsylvania.
2. Defendant Archon is @ Nevada corporation whose principai place of business is

Las Vegas, Clark County, Nevada,

YA related case is pending In southern division of this District: D. E. Shaw Laminar Portfolles, L.L.C., et.
Al., v. Archon Corporation; Case No. 2:07-cv-01146-PMP-{LRL)

Law Offices of Steven J. Parsons

City Conter West, Suite 108

7201 W. Lake Mead Boulevard

Las Vegas, Nuevada 89128-8354

(702)384-9900; fax {702}384-5900 Page 1 of 7
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i 3. The amount in controversy exceeds Five million dollars ($5,000,000.00)
2 exclusive of interest and costs.

3 4, This Court has jurisdiction under 28 U.S.C. § 1332(d)(2).

4 5. Venue lies in this District of Nevada under 28 U.S.C. § 1391 because Defendant
s Archon is domiciled in and conducts business within the District and because a substantial
6 part of the events or omissions giving rise to the claim occurred in this district. Further, venue
7 properly lies in the so-called southem division of this Court.

(] STATEMENT OF THE CASE

3 6. On or about August 20, 1993, Defendant Archon, then known as “Sahara
10 Gaming Corporation,” adopted a resolution (“Resolution”) creating Nine million (9,000,000)
11 shares of the Preferred Stock.

12 7. On or about September 30, 1993, Defendant Archon filed a Certificate of
13 Designation (“Certificate”) for the Preferred Stock with the Secretary of State of the State of
14 Nevada. The Resolution was set forth in the Certificate. A copy of the Certificate is attached
15 hereto and incorporated herein as set forth fully, Exhibit “1."

16 8. Defendant Archon subsequently issued shares of the Preferred Stock,
17 denominated as Exchangeable Redeemable Preferred Stock (“Preferred Stock”).

18 9. Defendant Archon recently redeemed its outstanding Preferred Stock. The
19 redemption price was required to be $2.14 per share plus the amount of all accrued and
20 unpaid dividends. Defendant Archon did not properly calculate the redemption price and each
21 shareholder has been damaged in the amount of $3.45 per share.

22 10.  Plaintiff David Rainero was an owner of Archon Preferred Stock as of the close
23 of business on August 31, 2007.

24 11.  According to the Proxy Statement filed by Defendant Archon on June 1, 2007
25 with the Securities and Exchange Commission, as of May 11, 2007, there were Four million
26 four hundred thirteen thousand seven hundred seventy-seven (4,413,777) shares of the

27 Preferred Stock issued and outstanding. According to the Proxy Statement, as of May 1,

Law Offfces of Steven [. Parsons

City Center West, Sulte 108

7201 W, Lake Mead Boulevard

Las Vegas, Nevada 89128-8354

(702)384-9900; fax (702)384-5900 Page 2 of 7
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1 2007, Paul Lowden, Chairman and CEQ of Archon owned 18.4% of the Preferred Stock and
2 74.7% of Defendant Archon's common stock. All directors and officers of Defendant Archon
3 owned 18.9% of the Preferred Stock and 75.4% of the common stock.

4 THE BEDEMPTION QF THE PREFERRED STOCK

5 12. Paragraph 3(a)(l) of the Resolution and Certificate provided that the shares of
6 the Preferred Stock could be redeemed at any time or from time to time, in whole or in part,
7  at the election of Defendant Archon.

8 13. OnJuly 31, 2007, Defendant Archon issued a Notice of Redemption (“Notice”)
s to the holders of outstanding shares of the Preferred Stock announcing its intent to “redeem
1o all of the outstanding shares of the Preferred Stock issued and outstanding as of the close of
11 business on August 31, 2007", The Notice stated that issued and outstanding shares of the
12 Preferred Stock would be redeemed at “the redemption price of $5.241 per share”.

13 14. The Notice also stated that upon redemption, the Preferred Stock would “be

14 delisted from further trading.”

18 15. The Preferred Stock has since been redeemed as provided in the Notice.
16 i THE REDEMPTION PRICE
17 16, Paragraph 3(a)(l} of the Resolutioﬁ and the Certificate provided that the

18 redemption price is “equal to the Liquidation Preference”.

18 17. The “Liquidation Preference”, in tum, was defined in paragraph 7 of the
20 Resolution and the Certificate to be equal to “the sum of (I) $2.14, plus (ii} an amount equal
21 to all accrued and unpaid dividends for the then current Dividend Period, through the date of
22 liquidation, dissolution or winding up, plus all prior Dividend Periods, whether or not declared”.
23 Paragraph 2(a) of the Resolution and the Certificate provided that semi-annual dividend
24 periods “(each a ‘Dividend Period’) shali commence on and include the 31st day of March
25 and the 30th day of September of each year and shall end on and Include the date next
26 preceding the following Dividend Payment Date.” Paragraph 2(a) of the Resolution and the

27 Certificate also provided that Dividend Payment Dates were March 31" and September 30"

Law Offices of Steven . Parsons

City Center Wesl, Suite 108

7201 W. Lake Mead Boulevard

Las Vegas, Nevada 89128-8354

{702)384-9960; fax (702)384-5900 Page 3 of 7
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1 or the next business day, if the date was a non-business day.
2 18. The amount of the accrued and unpaid dividends must be determined to
3 calculate and determine the Redemption Price.

3 THE_AMOUNT OF THE ACCRUED AND UNPAID DIVIDENDS

5 19. Paragraph 2(a) of the Resolution and the Certificate provided for payment to

¢ holders of the Preferred Stock of cumulative cash dividends calculated as foliows:

7 “a rate per annum .per share (the ‘Dividend Rate™) initially set at 8% of (I}

8 $2.14 plus (ii) accrued but unpaid dividends as to which a Dividend Payment

9 Date has occurred. Dividends shall accrue from the date of issuance and are

10 payable semi-annually on...[the Dividend Payment Date]".

11 20. Paragraph 2 of the Resolution and the Certificate further provided that initial

12 Dividend Rate was 8% per annum and that after the tenth Dividend Payment Date, the
13 Dividend Rate would increase periodically to a maximum of 16% per annum, The Dividend
11 Rate reached 16% per annum prior to the redemption of the Preferred Stock.

15 21. Paragraph 2(a) of the Resolution and the Certificate also provided the dividends

16 “shall be fully cumulative and shall accrue (whether or not declared), on a daily basis....”
17 22. Paragraph 2 of the Resolution and the Certificate also provided that “on any or i
18 all of the first six Dividend Payment Dates [Defendant Archon] may, at its option, pay dividends
19 on the Exchangeable {Redeemable] Preferred Stock in the form of additional shares of
20 Exchangeable [Redeemable] Preferred Stock at the rate per annum of 0.08 shares of
21 additional Exchangeable [Redeemable] Preferred Stock for every share entitled to receive a
22 dividend. On the first six Dividend Payment Dates, Archon elected to pay dividends in the form |
23 of additional shares of the Preferred Stock as provided in Paragraph 2 of the Resolution and
24 the Certificate.

25 23. After the sixth Dividend Payment Date, Defendant Archon did not pay any
26 dividends on the Preferred Stock and, in particular, did not pay any cash dividends.

27 24. Because Defendant Archon did not pay any cash dividends on the Preferred

Law Offices of Steven ). Parsons

City Center West, Suile 108

7201 W, Lake Mead Boulevard

Las Vegas, Nevada 89128-8354
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Stock, all dividends due subsequent to the sixth Dividend Payment Date accumulated.

25. Paragraph 2(a) of the Resolution and the Certificate requires that each of the
accrued and unpaid dividends be calculated by applying the applicable Dividend Rate (8-16%
annually) to the sum of $2.14 and the accrued but unpaid dividends as to which a Dividend
Payment Date had then occurred.

26. Calculated as required by the Resolution and the Certificate, the unpaid and
accrued dividends total $6.55. The required Redemption Price is therefore $8.69 ($2.14 +
$6.55).

27. In calculating the respective accrued and unpaid dividends, Defendant Archon
applied the Dividend Rate only to $2.14, not to the sum of $2.14 and the accrued but unpaid
dividends as to which a Dividend Payment Date had occurred. As a result, the Redemption
Price calculated by Defendant Archon was $3.45 lower than it would have been had it been
calculated as required the Resolution and the Centificate.

CLASS ACTION ALLEGATIONS

28.  Plaintiff David Rainero brings this action on behalf of himself and on behalf of
a class defined as all holders of outstanding Preferred Stock as of the close of business on
August 31, 2007, except:
a. Pau! W. Lowden, Suanne Lowden, John W. Delaney,
William J. Raggio, Howard Foster, Richard H. Taggart, and
any other officer or director of Archon Corporation.
b. D. E. Shaw Laminar Portfolios, LLC, LC Capital Master
Fund, Ltd., LC Capital/Capital Z SPV, LP, Magten Asset
Management Corp, Mercury Real Estate Securities Fund
LP, Mercury Real Estate Securities Offshore Fund Limited,
Black Horse Capital LP, Black Horse Capital (QP) LP, Black
Horse Capital Offshore Ltd. and Plainfield Special

Situations Master Fund Limited.

Law Offices of Steven ). Parsons

City Center West, Suite 108

7201 W. Lake Mead Boulevard

Las Vegas, Nevada 89128-8354

{702)384-9900; fax (702)384-5900 Page 5 of 7
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1 29. The class is so numerous that joinder of all members is impractical. On
2 information and belief, there were approximately 1,483,270 outstanding shares of the
3 Preferred Stock held by members of the Class as of August 31, 2007.

4 30. There are questions of law and fact common to the class.

5 31. Plaintiff's claims are typical of the claims of the class. The claims all arise from
¢ the same operative facts and are based on the same legal theories.

7 32.  Plaintiff will faifly and adequately protect the interests of the class.

8 33. The prosecution of separate actions by individual members of the class would
g create a risk of:

10 a. Inconsistent or varying adjudications with respect to individual members
11 of the class which would establish incompatible standards of conduct for Defendants;

12 b. Adjudications with respect to individual members of the class which would
13 as a practical matter be dispositive of the interests of the other members not parties to the
1a adjudications or substantially impair or impede their ability to protect their interests,

15 34, Defendant Archon has acted on grounds generally applicable to the class,
16 thereby making appropriate final injunctive relief or corresponding declaratory relief with
17 respect to the class as whole.

18 35. The questions of law or fact common to the members of the class predominate
15 over any questions affecting any individual members and a class action is superior to other
20 available methods for the fair and efficient adjudication of the controversy.

21 36. There is one central and overriding issue in this case: “What is the proper
.2 method under the Resolution and the Certificate for calculating the Liquidation Preference?”
23 CLAIM FOR RELIEF

24 37. Defendant Archon was required by the Resolution and the Certificate and
25 otherwise by law to pay Plaintiff and each member of the Class an amount equal to the
26 Liquidation Preference for €éach share of Preferred Stock it redeemed.

27 38. Defendant Archon was required by the Resolution and the Certificate and

Law Offices of Steven J. Parsons

City Center Wesi, Suite 108

7201 W. Lake Mead Boulevard

Las Vegas, Nevada 89128-8354
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1 otherwise by law to calculate the Liquidation Preference in the manner required by the
2 Resolution and the Certificate.

3 39. Defendant Archon calculated the Liquidation Preference was $5.241 per share.
4 40, Defendant Archon did not calculate the Liquidation Preference in the manner
5 required by the Resolution and the Certificate.

6 41, Calculated in the manner required by the Resolution and the Certificate, the

7 Liguidation Preference is $8.69 per share.

8 42, Plaintiff and each of the members of the Class has been damaged in the amount
s of $3.45 per share.

10 PRAYER FOR RELIEF

11 WHEREFORE, Piaintiff DAVID RAINERQ, on his own behalf and on behalf of others

12 similarly situated, prays that this Honorable Court enter judgment against Defendant ARCHON
13 CORPORATION in the amount to which he and the members of the Class are found to be
14 entitled, together with costs of the litigation, all interest as provided for by law, including pre-
15 judgment interest, and attorney's fees.

16 DEMAND FOR JURY TRIAL

17 Plaintiff hereby demands a jury trial as provided by Rule 38(a) of the Federal Rules of

18 Civil Procedure, or as otherwise may be provided for by law.,

19 Dated: Tuesday, November 20, 2007.
20 Law OFFICES OF STEVEN J, PARSONS
21 /s/ Steven J. Parsons
STEVEN J. PARSONS
22 Nevada Bar No, 363
23 Attomey for Plaintiff
DAVID RAINERO, an individual, on behalf of
24 himself and others similarly situated
25

26
27

Law Offices of Steven J. Parsons

City Center West, Suite 108

7201 w. Lake Mead Boulevard

Las Vegas, Nevada 89128-8354
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AQ 440 (Rev. /1) Summons in a Civil Action

UNITED STATES DISTRICT COURT

District of Nevada

David Rainero, an Individual on behalf of himsell
and on bahaif of others similarly situated,
SUMMONS IN A CIVIL ACTION

V.

Archon Corporation, a Nevada corporation,
CASE NUMBER; 2:07-cv-01553-RCJ-PAL

TO: {Name and address of Pefendant)

Archon Corporation

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (nsme and address)

Steven J, Parsons, Esq,

Law Offices of Steven J. Parsons
City Center West, Suite 108
7201 W, Lake Mead Blvd.

Las Vegas, NV 89128-8354

an answer to the complaint which is served on you with this summeons, within 20 days afier service

of this summons on you, exclusive of the day of service. Ifyou fail to do so, judgment by defautt will be taken against you
for the relief demanded in the complaint. Any answer that you serve on the parties 1o this action must be filed with the
Clerk of this Court within a reasonable period of time afier service.

LANCE 8. WILSON y ?(;F-QQA November 21, 2007
o gy — =
Lamee 3 Wiksrn CASIOEL

—~ .7 13
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®AD440 (Rev B/01) Summons ina Civil Action

RETURN OF SERVICE
DATE

Service of the Summens and complnint wes made by me'™®
NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

O Served personally upon the defendant, Place where served:

O LeR copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein,

Name of person with whom the summons and complaint were lefi:

O Returned unexeculed:

O Other (specify):

STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL

$0.00

DECLARATION OF SERVER

! declare under penalty of perfury under the laws of the United States of America that the feregoing information
cuntained in the Return of Service and Statement of Service Fees i3 true and correct.

Executed on

Dnie Signature af Sarver

Address of Server

{1} As ta who mey serve a summons sce Rule 4 of the Federal Rules af Civil Procedure.

PA009
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Exhibit “1”

Exhibit “1”
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EX-99.2 3 dex992.htm CERTIFICATE OF DESIGNATION

EXHIBIT 99.2
FiLED
CERTIFICATE OF DESIGNATION
3EP 50 19%% EXCHANGEABLE Rozgﬁaﬁmw PREFERRED
s w “ﬂx“ L (Par Valufg%?l{’cr Share)
N e 267993 SAHARA GANmfr)g CORPORATION

Pursuant to Section 78,195 of the
Neveada Revised Statutes

The undersigned duly authorized officers of Sahara Gaming Cotporation, a corporation organized and existing under the
Nevada Reviscd Statutes, as amended {the “Company™), in accordance with the provisions of Section 78,195 therefore, DO
HEREBY CERTIFY;

That pursuant to the authority conferred upon the Board of Directors by the Articles of Incorporation of the Company,
the Board of Directors of the Company {the “Boerd of Dircctors™) on August 20, 1993, adapted the following resolution
creating a serics of 9,000,000 shares of Preferred Stock, $.01 per share par value;

RESOLVED, that pursuant to the authority expressly granted to and vested in the Board of Directors by provisions of
the Articles of Incorporation of the Compeny (the "Articles of Incorporation™), and the Nevada Revised Statutes, as amended,
the insuance of a series of the Company’s preferred stock, par value $.01 per share (the “Preferred Stock™), which shall
consists of 2,000,000 of the 20,000,000 shares of Preferred Stock that the Company now has authority o issue, be and the
same hereby is, authorized, and the Board of Directors hereby fixes the voting powers, designations, preferences, limitations,
restrictions and relative rights, and the qualificetions, limitations and restrictions of such rights, of the shares of such series
(in addition to the voting powers, designations, preferences, limitations, restrictions and relative rights and the qualifications,
limitations and restrictions of such rights, set forth in the Articles of Incorporation that may be applicable to the Preferred
Stock) as follows:

1. Designation and Rank. The designation of such series of the Preferred Stock authorized by this resolution shall be the
Exchangeable Redeemable Preferred Stock (the “Exchangeuble Preferred Stock™). The maximum number of shares of
Exchangeable Preferred Stock shall be 9,000,000, Shares of the Exchangeable Preferred Stock shall have a liquidation
preference of $2.14 per share plus accrued and unpaid dividends, thereon, subject to Section 7(a). The Exchengeable
Preferred Stock shall rank prior to the commeon stock, par value $0.01 per share (the “Commen Stock™) and to all other
classes and serics of equity securities of the Campany now or hereafter authorized, issued or outstanding (the Common Stock
and such other classes and series of equity securitics collectively may be referred to herein s the “Junior Stock™), other than
any class or serics of equity securities of the Company ranking on a parity with (the “Parity Stock™) ar senior to (the “Senior
Stock”) the Exchangeable Preferred Stock as to dividend rights and/or rights upon liquidation, dissolution or winding up of
the Company, The Exchangeable Preferred Stock shall be subordinate to and rank junior to all indebtedness of the Compeny
now or hereafter outstanding. The Exchangeable Prefesred Stock shall be subject to creation of Senior Stock, Parity Stock
and Junior Stock, {0 the extent not expressly prohibited by the Company's Articles of Incorporation, with respect 1o the
payment of dividends and/or rights upon liquidation, dissolution or winding up of the company.

2. Cumulative Dividends Priority.

(a) Payment of Dividends. The holders of record of shares of Exchangeable Preferred Stock shall be entitled to
receive, when, as and if deciared by the Board of Dircctors out of funds legally available therefore, cumulative cash
dividends at a rate

http://www .sec.gov/Archives/edgar/data/812482/000119312507165898/dex992.htm 117192007
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per annum per share (the “Dividend Rate”) initially set at 8% of (i) $2.14 plus (ii) accrued but unpaid dividends as to
which a Dividend Payment Date (us defined below) has occurred, Dividends shall accrue from the date of issuance and |
be payable semi-annually in arrears on the 31st day of March and the 30th day of September in cach year (or if such day |
is a non-business day, on the next business day), commencing on March 31, 1994 (each of such dates a “Dividend
Payment Dale™); provided, however, that on any or all of the first six Dividend Payment Dates the Company may, at its
option, pay dividends on the Exchangeable Preferred Stock in the form of edditional shares of Exchangeable Preferred
Stock at the rate per annum of 0.08 shares of additional Exchangeable Preferred Stock for every share of Exchangeable
Freferred Stock entitled to received a dividend, If all Exchangeable Preferred Stack has not been redeemed prior to the
tenth Dividend Payment Date, the Dividend Rate will increase on the tenth Dividend Payment Date to the rate per
ennum per share of 11% and will thereafler increase by an additional 0.50% per annum per share on each Dividend
Payment Date until either the Dividend Rate reaches a rate per annum per share of 16% or the Exchangeable Prefemed
Stock is redeemed or exchanged by the Company as set forth herein. In no circurnstances will the Dividend Rate exceed
16% per annum per shere. Each declared dividend shall be payable to holders of record as they appear on the stock
books of the Company at the close of business on such record dates as are determined by the Board of Directors or a
duly authorized committee thereof (cach of such dates a “Record Datc™), which Record Dates shall be not mare than 45
celendar days nor fower then 10 calendar days preceding the Dividend Payment Dates thercfor. Semi-annual dividend
periods (each a “Dividend Period”) shall commence on and includs the 31st day of March and the 30th day of
September of each year and shall end on and include the datc next preceding the next following Dividend Payment Date.
Dividends on the Exchangeable Preferred Stock shall be fully cumulative and shall acerue (whether or not declared), on
2 daily basis, from the first day of each Dividend Period; provided, however, that the initial semi-annual dividend
payable on March 31, 1994 and the amount of any dividend payable for any other Dividend Period shorter than a full
Dividend Period shall be computed on the basis of a 360-day year composed of twelve 30-day months and the actual
number of days clapsed {n the relevant Dividend Period.

(b) Priority as a Dividends, |

{1) No dividends in any form shall be declared or paid or set apart for payment on any Preferred Stock that
constitutes Parity Stock with respect 10 dividends for any period unless full dividends on the Exchangeablc
Preferred Stack for the immediately preeeding Dividend Period have been or contemporancously are declared and
paid. No cash dividends shall be declared or paid or set apart for payment on any Parity Stock for any period unless
full cash dividends on the Exchanpeable Preferred Stock for the immedintely preceding Dividend Period have been
or conlemporaneously are declared and paid (or declured and ¢ sum sufficient for the payment thereof set apart for
such payment), When dividends are not paid in full (or not declared and a sum sufficient for such full payment not
50 sel apart) upon the Exchangeable Preferred Stock and any Parity Stock all dividends declared upon shares of
Exchengeable Preferred Stock and any Parity Stock shall be declared pro rata with respect thereto, so that in all
cases the amount of dividends declared per share on the Exchangeable Preferred Stock and such Parity Stock shall !
bear to each other the same ratio that accrued dividends per share for the then~current Dividend Period on the
shares of Exchangeable Preferred Stock (which shall include any accumulation in respect of unpaid dividends for
prior Dividend Periods) and dividends, including accumulations, if any, on such Parity Stock, bear lo each other.

(ii) Before (1) any dividend or other distribution (other than in Cornmon Stock or other Junior Stock) shall be
declared or paid or set aside for payment upon the Common Stock or any other Junior Stock or (2) any Common
Stock or any other Junior Stock is redeemed, purchased or otherwise acquired by the Company for any
consideration (or any moncys are paid to or made available for a sinking fund for the redemption of any sheres of
eny such stock) except by conversion into or exchange for Common Stock or any other Junior Stock, (A) full cash
dividends on the Exchangeable Preferred Stock must be declared and paid or funds paid over to the dividend
disbursing agent of the Company for payment

http://www.sec.gov/Archives/edgar/data/812482/000119312507165898/dex992.htm 11/19/2007
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of such dividends for the immediately preceding two Dividend Periods {or such lesser number of Dividend Periods
during which the shares of Bxchengeeble Preferred Stock have been outstanding) and (B) a full cash dividend on
the Exchangesble Preferred Stock must be declared at the annual Dividend Rate for the current Dividend Period,
and sufficient funds paid over to the dividend disbursing agent of the Company for the payment of a cash dividend
at the end of such Dividend Period, The Company shall not permit any subsidiary of the Company 1o purchase or
otherwise acquire for consideration any shares of stack of the Company if under the preceding sentence the
Company would be prohibited from purchasing or otherwise acquiring such shares at such time and in such
manner.

(iii) No dividend shal} be paid or set aside for holders of Exchangeable Preferred Stock for any Dividend
Period unless full dividends on any Preferred Stock that constitutes Senior Stock with respect to dividends for that
period have been or contemporancously are declared and paid {or declared and a sum sufficient for the payment
thereof set apart for such payment).

3. Optional Redemption,
{0) General.

(i) Subject to the applicable restrictions sct forth in this Section 3 and applicabie law, the shares of
Exchangeable Preferred Stock may be redeemed, in whole or in patt, at the election of the Compauny, upon notice
as provided in Section 3(b), by resolution of the Board of Directors, at any time or from time to time, at a
redemption price equal to the Liquidation Preference. On and afier any such redemption date, dividends shall cease
to accrue on the shares redeemed, and such shares shall be deemed to cease to be outstanding, provided that the
redemption price (including any nccrued and unpaid dividends to the date fixed for redemption) has been duly paid
or provided for,

(ii) If lcss than all the outstanding shares of Exchangeable Preferred Stock are to be redeemed, the Company
shall select ot its absolute discretion the shares to be redeemned pro rata or by lot.

(b) Notice of Redemption.

(i) Notice of any redemption of shates of Exchangeable Preferred Stock, setting forth (1) the date and place
fixed for said redemption, (2) the redemption price, (3) @ statement that dividends on the shares to be redecmed will
cense to accrue on such redemption date and (4) the method(s) by which the holders muy surrender their redeemed
shares and obtain payment therefor, shall be mailed, postage prepaid, at least 30 days but not more than 90 days
prior 1o said redemption date to each holder of record of the Exchangeable Preferred Stock 1o be redcemicd at his or
her address as the same shall appear on the books of the Company. If kess than all the shares of the Exchangeable
Preferred Stock owned by such holder are then to be redeemed, the notice shall specify the number of shares
thereof are to be redeemed and the numbers of the certificates representing such shares.

(ii) If such notice of redemption shall have been so mailed, and if on or before the redemption data specified in
such notice all funds nccessary for such redemption shall have been set aside by the Company scparate and apart
from its funds, in trust for the account of the holders of the shares so to be redeemed, so as to be and continue to be
available therefor, then, on and after said redemption date, notwithstanding that any certificato for shares of the
Exchangeable Preferred Stock so called for redemption shall not have been surrendered for cancellation, the shares
represented thereby so called for redemption shall be deemed to be no longer outstending, the dividends thereon
shall ccase to accrue, and all rights with respect to such shares of the Exchangeable Preferred Stock, so called for
redemption shall forthwith cease and terminate, except only the right of the holders thereof to receive out of the
funds 50 set aside in trust the amount payable on redemption thereof, but without interest, upon surrender (and
endorsement or assignment for transfer, if required by the Company) of their certificates.

3
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(iii) If such notice of redemption shall have been so mailed, and if on or before the date of redemption
specified in such notice all said fands necessary for such redemption shall have been irevocably deposited in trust,
for the account of the holders of the shares of the Exchangeable Preferred Stock to be redeemed (and 50 a3 to be
and continue 1o be availabie therefor), with a bank or trust company named in such notice doing business in the
City of New York or the State of Nevada and having combined capital and surplus of at least $50,000,000,
thereupon and without awaiting the redemption date, all shares of the Exchangeable Preferred Stock with respect to
which such notice shal! have been so mailed and such deposit shall have been so made, shall be deemed to be no
longer outstanding, and all rights with respect to such shares of the Exchangeable Preferred Stock shall forthwith
upon such deposit in trust ceasc and terminate, except only the right of the holders thercof on, or after the
tedemption date to receive from such deposit the amount payable on redemption thercof, but without inlerest, upon
surrender (and cndorsement or assignment to transfer, if required by the Company) of their certificates. In case the
holders of shares of the Exchangeable Preferred Stock that shall have been redecmed shall not within two years (or
any longer period if required by law) after the redemption date claim any amount to deposited in trust for the
redemption of such shares, such bank or trust company shall, upon demand and if permitted by applicable law, pay
over to the Company any such unclaimed amount so deposited with it, and shall thereupon be relicved of all
responsibility in respect thercof, and thercafter the holders of such shares shall, subject to applicable escheat laws,
look only to the Company for payment of the redemption price thereof, but without interest,

{c) Status of Shares Redeemed. Shates of Exchangeable Preferred Stock redeemed, purchased or otherwise
acquired for valne by the Company, shall, after such acquisition, have the status of authorized and unissued shares of
Preferred Stock and may be reissucd by the Company at any time as shares of any scries of Preferred Stock other than as
shares of Exchangeable Preferred Stock.

4. Optional Exchange.

(a) Exchange; Terms of Subordinated Notes. Any Exchangeable Preferred Stock that has not been redeemed on or
prior to the tenth Dividend Payment Date may be exchanged, in whole or in part, at the elcction of the Company, upon
notice as provided in Section 4(c), by resolution of the Board of Directors, at any time or from time to time on or afler
the Tenth Dividend Payment Date, for Junior Subordinated Notes (the "Junior Subordinated Notes") issued by the
Company. If any Exchangeable Preferred Stock is exchanged in part by the Company, such exchange shall be pro mta or
by lot. The principal amount of any Junior Subordinated Notes issued in exchange for Exchungeable Preferred Stock
shell be cqual to the Liquidation Preference of such Exchangeable Preferred Stock. The Junior Subordinated Notes will
mature on the 15th anniversary of the date of the original fssuance of the Exchangeable Preferred Stock and will best
interest at an annuzl rate of | 1%, payable semi-annually on the Dividend Payment Dates, The Junior Subordinated
Notes may be redeemed, in whole or in part, at the election of the Company, by resolution of the Board of Dircctors, at
any time and from time to time for an amount cqual to the principal amount plus accrued but unpaid interest at the date
of redemption, No sinking fund payments will be required with respect to tire Junior Subordinaicd Notes.

(b) Other Terms. The Junior-Subordinated Notes will be governed by an indenture containing in addition to the
terms described in Section 4(a), such terms and conditions as the Board of Directors may approve and such terms and
conditions as may be required by then applicable law.

(c) Notice of Exchange.

(i) Notice of any such exchange, setting forth (1) the date and place fixed for said exchange, (2) the principal
value of fhe Junior Subordinated Notes to be exchenged for outstanding Exchangeable Preferred Stock, (3)a
statement that dividends on the shares to be exchanged will cease to accrue on such exchange date and (4) the
method(s) by which the holders may surrender their shares of Exchangeable Prefemed Stock and obtain Junior
Subordinated Notes in exchange therefor, shall be mailed, postage prepaid, at least 30 days but not more than 90
days prior to said exchange date so each holder of record of the Exchangeable Preferred Stock to be redecmed at
his or her address as the same shall appear on the books of the Company.

4
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(ii) If such notice of exchange shall have been so mailed and on or before the exchange date specified in the
notice, the Company has delivered the Junior Subordineicd Notes to an exchange agent then, on and after said
exchange date, notwithstanding that eny certificate for shares of the Exchangeable Preferred Stock so called for
exchange shall not have been surrendered for cancellation, the shares represented thereby so called for cxchange
shall be deemed to be no longer outstanding, the dividends thereon shall cease to accrue, and all rights with respect
to such shares of the Exchangeable Preferred Stock so called for cxchange shall forthwith cease and terminate,
excepl only the right of the holders thercof to receive Junior Subordinated Notes in exchange therefor upon
surrender of their certificates.

(d) Status of Shares Exchanged. Shares of Exchangeable Preferred Stock exchanged for Junior Subordinated Notes
shall, afier such exchange, have the status of authorized and unissued shares of Preferred Stock and may be reissued by
the Company at any time as shares of any scries of Preferred Stock other than as shares of Exchangeable Preferred
Stack.

5. Voting Rights.

(a) General Voiing Rights. Excepl as expressly provided hereinafier in this Section 5, or at otherwise from time to
time required by applicablc law, the Exchangeable Preferred Stack shall have no voting rights.

(b) Voring Rights on Extraordinary Matters. So long as any sharcs of Exchangeable Preferred Stock arc
outstanding and unless the consent or approval of 2 greater number of shares shali then be required by applicable law,
without first obtaining the approval of the holders of at least two-thirds of the number of sheres of Exchangeable
Preferred Stock at the time outstanding (voting scparately as a class) given in person or by proxy at a mecting at which
the holders of such shares shall be entitled to vole separately as & class or, by writien consent in lieu thereof, the
Company shall not, cither directly or indirectly or through merger, consolidation, reorganization or other busincss
combination with any other company, (i) authorize, create, issue or increase the authorized or issued amount of any
Preferred Stock that constitutes Senior Stock or Parity Stock, or any warmants, options or other rights convertible or
exchangeable into Senior Stock or Parity Stock or (i) amend, alter, repeal, or otherwisc change sny provision of its
Articles of Incorporation or this resolution so ag to materially and adversely affect the rights, preferences, power or
privileges of the Exchangesble Preferred Stock. The creation or issuance of Preferred Stock that constitutes
Exchangeable Preferred Stock or Junior Stock, or a merger, consolidation or reorganization or other business
combingtion in which the Company is not the surviving entity, or any amendment that increases the number of
authorized shares of Preferred Stock that constitutes Exchangeable Preferred Stock or Junior Stock or substitutes the
surviving entity in 8 merger, consolidation, reorganization or other business combination for the Company, shall not be
considered to be such a material and adverse change requiring a separate vote of the holders of the Exchangeable
Preferred Stock.

{c) Election of special directors. If dividends in an amount cqual 1o dividend payments for one Dividend Period
have accrued and remain unpaid for two years, holders of Sehara Gaming Preferred Stock will have the right to a
scparaic class vole to elect two specinl directors to the board of Sahara Gaming (in addition to the then suthorized
number of directors) at the next annual meeting of stockholders. Upon payment of all dividend arrearages, holders of
Sahara Gaming Preferred Stock will be divested of such voting rights uatil any future time when dividends in an amount
equal to dividend payments for one Dividend Period have accrued and remained unpaid for two years. The terms of the
special directors will thereupon nominate and the authorized number of directors will be reduced by two.

(d) One Vote Per Share. In connection with any matter on which holders of the Exchangeable Preferred Stock atc
entitled to vote as provided in subparagraphs (b) or (c) above, or any matter on which the holders of the Exchangeable
Preferred Stock are entitled to vole as one class or otherwise pursuant to law or the provisions of the Articles of
Incorporation, each holder of Exchangeable Preferred Stock shall be entitied to onc vote for cach share of Exchangeable
Preferved Stock held by such holder,

3
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6. No Sinking Fund. No sinking fund will be established for the retirement or redemption of shares of Exchangeable
Preferred Stock.

7. Liguidation Rights; Priority.

(a) In the event of the Jiquidation, dissolution or winding up of the affairs of the Company, whether voluntary or
involuntary, after payment or provision for payment of the debts and other liabilities of the Company and after payment
or pravision for payment of Preferred Stock that constitutes Senior Stock with respeet to the liquidation, dissolution or
winding up of the affairs of the Compeny, the holders of shares of the Exchangeable Preferred Stock shall be entitled 1o
receive, out of the assets of the Company, whether such assets are capital or surplus, whether or not any dividends as
such are declared and before any distribution shell be made to the holders of the Commeon Stock or any other class of
stock or series theseof ranking junior to the Exchangeable Preferred Stock with respect to the distribution of asscts, an
amount (the “Liquidation Preference”) per share equal to the sum of (i) $2.14, plus (ii} an amount equal to all acerued
and unpaid dividends for the then current Dividend Period, through the date of liquidation, dissolution or winding up,
plus all prior Dividend Periods, whether or not declared, plus (iii) if, within five years of the initial issuance of the
Exchangeable Preferred Stock, all or substantially all of the asscts of the Company are sold or the Company merges with
or into any catily a8 a result of which the stockholders of the Company hold less then 50% of the equity interests of the
surviving entity, an amount equel to the lesser of (1) the Designated Amount (as defined below) divided by the total
number of shares of Exchangeable Preferrcd Stock then outstanding and (2) $0.7143. The “Designatcd Amount” shall be
an amount equal to $5 million less the result of (x) the aggregate amount distributable to all holders of shares of
Exchangeable Preferred Stock pursuant to (i) above minus (y) $14.98 million. Unless specifically designated as junior or
senior to the Exchangeable Preferred Stock with respect to the distribution of assets, all other serics or classes of
Preferred Stock of the Company shall rank on a parity with the Exchangeable Preferred Stock with respect to the
distribution of assets.

(b) Nothing contained in this Section 7 shall be deemed lo prevent redemption or exchange of shares of the
Exchangeable Preferred Stock by the Company in the manner provided in Scction 3 or Section 4, as the case may be.
Neither the merger nor consolidation of the Company into or with any other company, nor the merger or consolidation
of any other company into or with the Company, nor a sale, transfer or lease of all or any part of the assets of the
Company, shall be deemed to be a liquidation, dissolution or winding up of the Company within the meaning of this
Section 7,

(c) Written notice of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the
Company, stating a payment date and the place whete the distributable amounts shall be payable, shall be given by mail,
postage prepaid, no Jess than 30 days prior to the payment date stated therein, to the holders of record of the
Eixchangeable Preferved Stock at their respective addresses as the same shall appear on the books of the Company.

(d) If the amounts available for distribution with respect to the Exchangeable Preferrcd Stock and all other
outstending stock of the Company ranking on a parity with the Exchangeable Preferred Stock upon liquidation are niot
sufficient to satisfy the full liquidation rights of alt the outstanding Exchangeable Preferred Stock and stock ranking on a
parity therewith, then the holders of each series of such stock will share ratably in any such distribution of assets in
proportion to the full respective preferential amount {which in the cose of the Exchangeable Preferred Stack shall mecan
the amounts specified in Scction 7(a) and in the case of any other serics of Preferred Stock may include accumulated
dividends if contemplated by such serics) to which they are cntitled,

6
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IN WITNESS WHEREOF, this certificate has been signed by Paul W, Lowden and Stephen J. Szapor, Jr. as of
September 30, 1993.

SAHARA GAMING CORFORATION

By:
Name: Paul W, Lowden
Title: President and Chajrman of the Board

. A7

Narme: Stephen J, Szapor, Jr.
Title: Assistant Secretary

STATE OF NEVADA )
) s8.
COUNTY OF CLARK )

On 9-30-93, personally appeared before me, a notary public, Paul W, Lowden, personally known (or proved) to me to be
the person whose name is subscribed to the above instrument who acknowledged that he executed the instrument.
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STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

On 9-30-93, personally appeared before me, a notary public, Stephen J, Szapor, Jr., personally known {or proved) to me
10 be the person whose name is subscribed to the ebove instrament who acknowledged that he executed the instrument,
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SKLAR WILLIAMS PLLC [
410 South Rampart Boulevard, Suite 350
Las Vegas, Nevada 89145

Telephone 702-360-6000

Facsimile 706-360-0000
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Attorneys for Plaintiff Stephen Haberkorn

DISTRICT COURT
CLARK COUNTY, NEVADA
STEPHEN HABERKORN, an individual,

CASENQ.:A- 16-732619-B
Plaintiff, DEPT. NO.:

XX X
Vs,
COMPLAINT
ARCHON CORPORATION, a Nevada REQUEST FOR ASSIGNMENT TO
Corporation; PAUL W. LOWDEN, an BUSINESS COURT (EDCR 1.61(a)(1) AND

individual; SUZANNE LOWDEN, an individual;| 1.61(a)(2)(iii))
UNKNOWN DOE DIRECTORS OF ARCHON
CORPORATION; DOES 1 through 10; and ROE| EXEMPT FROM ARBITRATION
ENTITIES 1 through 10, inclusive, (NAR 3(A) — Declaratory Relief)

Defendants. JURY TRIAL PEMANDED

Plaintiff STEPHEN HABERKORN, by and through his attorneys, the law firm of
SKLAR WILLIAMS PLLC, alleges upon personal knowledge as to his own acts and upon
information and belief as to all other matters, as follows:

PARTIES, JURISDICTION and VENUE
1, Plaintiff STEPHEN HABERKORN (“Plaintiff” and/or “Haberkorn”) is and at all |

times relevant was a resident of Clark County, Nevada.
2. Plaintiff is informed and believes and thereon alleges that Defendant ARCHON
CORPORATION (“Defendant” and/or “Archon”) is and at all times relevant was a Nevada |

corporation whose principal place of business is in Las Vegas, Clark County, Nevada, I
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PAUL W. LOWDEN is and at all times relevant was a resident of Clark County, Nevada.
4,
PAUL W. LOWDEN:

5.

Plaintiff is informed and believes and thereon alleges that Defendant

Plaintiff is informed and believes and thereon alleges that Defendant

a,

b.

c.

Has been the president of Defendant Archon since September 1993,
Has been a director of Defendant Archon since September 1993,

Was the Chairman of the Board of Defendant Archon from September
1993 through at least September 2010 and, upon information and belief,
has continued to be the Chairman of the Board;

Was the Chief Executive Officer of Defendant Archon from September
1993 through at least September 2010 and, upon information and belief,

has continued to be its Chief Executive Officer; and

Together with LICO, a company wholly owned by him, owned a
substantial majority of the common stock of Defendant Archon between at |
least September 2006 and September 2010, ranging from approximately |
70 percent to 80 percent and, upon information and belief, has continued |

to own a substantial majority of the common stock of Archon.

Plaintiff is informed and believes and thercon alleges that Defendant

SUZANNE LOWDEN is and at all times relevant was a resident of Clark County,

Nevada. |
6. Plaintiff is informed and believes and thereon alleges that Defendant
SUZANNE LOWDEN:
a. Has been the secretary of Defendant Archon since at least May 30, 2008;
b. Has been the treasurer of Defendant Archon since at least July 27, 2007,
c. Has been a director of Defendant Archon since September 1993;
d. Was the Executive Vice President of Defendant Archon from September

1993 through at least September 2010 and, upon information and belief,

has continued to be its executive vice president; and

2
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e. Was an owner of Archon common stock from at least September 2006
through September 2010 and, upon information and belief, has continued
to be an owner of its common stock.

7. The true names and capacities, whether individual, corporate, associate, or
otherwise of the Defendants named herein as UNKNOWN DOES 1 through 19, inclusive, are
unknown to Plaintiff at this time. Therefore, Plaintiff sues said Defendants by fictitious names
and will ask the Court to amend this Complaint to show the true names and capacities of each
UNKNOWN DOE at such time when the same are ascertained. Plaintiff is informed and
believes that said UNKNOWN DOES are responsible in some manner for the damages suffered
by Plaintiff; therefore, Plaintiff sues said Defendants by such fictitious names.

8. Defendants Paul W. Lowden, Suzanne Lowden and the UNKNOWN DOES are
collectively referred to throughout this Complaint as the “Individual Defendants.”

9, The Individual Defendants, by reason of their corporate directorship and/or
executive positions, stand in a fiduciary position relative to Archon’s shareholders, which
fiduciary relationship, at all times relevant herein, required them to exercise their best judgment,
to act in a prudent manner and on an informed basis, and to act with candor and utmost good
faith in dealing with Archon’s shareholders.

10.  Plaintiff’s Complaint states a controversy over which this Court has jurisdiction,
and venue is properly in this Court as both Plaintiff and Defendants are residents of or domiciled
in Clark County, Nevada, or doing business principally in Clark County, Nevada, and many of
the acts and omissions complained of by Plaintiff occurred in Clark County, Nevada.

11.  The matters in controversy exceed, exclusive of interest and costs, the minimum
jurisdictional amount of the Court of TEN THOUSAND AND NO/100 DOLLARS
($10,000.00).

STATEMENT OF THE CASE

12, On or about September 30, 1993, Archon (then known as Sahara Gaming

Corporation) adopted a resolution (“Resolution”) creating nine million (9,000,000) shares of

preferred stock.
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13.  On orabout September 30, 1993, Archon filed its Certificate of
Designation of the Exchangeable Redeemable Preferred Stock of Archon (the
“Certificate”) with the Secretary of State of Nevada. The Resolution was set forth in the
Certificate. A copy of the Certificate is attached hereto and incorporated as if set forth
fully herein as Exhibit 1.

14.  Archon subsequently issued shares of its Exchangeable Redeemable
Preferred Stock (the “Preferred Stock™) pursuant to the Certificate.

15.  According to the Proxy Statement filed by Defendant Archon on June 1,
2007 with the Securities and Exchange Commission, as of May 11, 2007 there were four
million four hundred thirteen thousand seven hundred seventy-seven {4,413,777) shares
of the Preferred Stock issued and outstanding. According to the Proxy Statement, as of
May 1, 2007, Defendant Paul W, Lowden, Chairman and CEO of Archon, owned 18.4
percent of the Preferred Stock and 74.7 percent of Defendant Archon’s common stock
and all directors and officers of Defendant Archon, collectively, owned 18.9 percent of
the Preferred Stock and 75.4 percent of the common stock.

16.  Plaintiff Haberkorn is the beneficial owner of 2,254 shares of the Preferred
Stock and 40,000 shares of Archon common stock.

17.  OnJuly 31, 2007, Archon issued a Notice of Redemption and related
Letter of Transmittal to the holders of outstanding shares of the Preferred Stock
announcing its intent to “redeem all of the outstanding shares of the Preferred Stock
issued and outstanding as of the closc of business on August 31, 2007 (the “Notice of
Redemption™). The Notice of Redemption states that issued and outstanding shares of the
Preferred Stock will be redeemed at “the redemption price of $5.241 per share,” A copy
of the Notice of Redemption is attached hereto and incorporated as if set forth fully
herein as Exhibit 2.

18.  Archon set aside in trust such funds, but only such funds, as were
necessary for the redemption of the Preferred Stock at a redemption price of $5.241 per

share.
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19.  As set forth more fully below, it has been determined judicially, authoritatively
and with finality that Archon miscalculated the redemption price and that the correct redemption
price for the Preferred Stock, at the time the Notice of Redemption was issued on July 31, 2007,
was $8.69 per share.

20.  During the quarter ended June 30, 2008, Archon offered to purchase up to
600,000 shares of its common stock, par value $.01 per share, at a price of $40.00 per share, A
total of 62,604 shares of the Archon common stock were tendered in response to Archon’s offer
to purchase, On June 20, 2008, Archon purchased all 62,604 shares of the common stock for a
total price of approximately $2.5 million.

21.  In December 2008 and June 2010, the Individual Defendants approved Archon’s
adoption of plans, effective January 5, 2009 and June 30, 2010, for Archon to make periodic and
ongoing open market purchases of up to 5.0% of its own common stock (up to 319,539 shares of
common stock). On November 3, 2010, Archon purchased 225,000 shares under this program.

22, In March of 2011, Archon implemented a 1 for 250 reverse stock split. This had
the effect of cashing out all stockholders with fewer than 250 shares, leaving only larger
shareholders in place. An immediate forward split of 250 for 1 restored the remaining
stockholders to their pre-reverse-split holdings. The effect of the reverse stock split/forward split |
was intended to reduce the number of shareholders of record below three hundred, which in turn
would eliminate Archon’s obligation to file certain periodic financial reports with the SEC.

23.  In conjunction with the March 2011 reverse stock split/forward split, the Archon
stockholders who held fewer than 250 shares of Archon common stock before the reverse stock
split were paid the market value of the pre-reverse stock split shares as of the close of trading on
February 15, 2011, in an amount equal to $12.00 per pre-reverse stock split share in lieu of
receiving a fractional post-reverse stock split share.

24.  On March 31, 2011, Archon filed a Form 15 with the SEC which resulted in the
termination of Archon’s registration with the SEC and suspended Archon’s duty to file periodic
financial reports with the SEC.
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Prior Judicial Decisions Regarding the Calculation of the Redemption Price
25.  On August 27, 2007, D.E. Shaw Laminar Portfolios, L.L.C,, ef al.,

initiated a lawsuit in the U.S. District Court for the District of Nevada docketed as case
number 2:07-cv-01146-PMP-(LRL) against Archon alleging a miscalculation of the
Redemption Price (“D.E. Shaw™).

26.  Then, on January 2, 2008 Leeward Capital, L.P., initiated a lawsuit in the
U.S. District Court for the District of Nevada docketed as case number 2:08-cv-00007-
PMP-(LRL) against Archon alleging a miscalculation of the Redemption Price
(“Leeward”).

27.  Inboth the D.E. Shaw and Leeward cases, summary judgment was granted

in favor of the plaintiffs. The Court determined and entered judgments for the plaintiffs
that the redemption price should have been $8.69 per share, calculated as the sum of
$2.14 and the unpaid dividends in the amount of $6.55 that had accrued to August 31,

2007.
28.  Defendant Archon appealed both the D.E. Shaw and Leeward judgments

to the U.S. Court of Appeals for the Ninth Circuit. On September 19, 2012, the
judgments in D.E. Shaw and Leeward were affirmed by the U.S. Court of Appeals for the

Ninth Circuit in case numbers 11-15406 and 11-15482.
29,  After the judgments in D.E. Shaw and Leeward were affirmed by the U.S.

Court of Appeals for the Ninth Circuit, Archon filed a petition for panel rehearing which
was denied. Following the U.S. Court of Appeals for the Ninth Circuit’s denial of
Archon’s petition for panel rehearing, Archon did not file a petition for rehearing, en
banc, a petition for certiorari, or otherwise challenge or appeal the judgments further
such that they became final judgments against Archon.

30.  Upon information and belief, Archon paid the judgments in D.E. Shaw
and Leeward in approximately January or February 2013,

31.  Archon never paid any of the other Preferred stockholders the correct

amount of the Redemption Price and instead, withheld those sums for itself.

6
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FIRST CLAIM FOR RELIEF
(Declaratory Relief)

32.  Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein,

33.  Pursuant to the Certificate, the Liquidation Preference (and hence the redemption
value) of the Preferred Stock as of August 31, 2007 was not $5.241 per share, but rather $8.69
per share,

34.  Archon failed, as of August 31, 2007, to set aside (or deposit) in trust such funds
as were necessary for the redemption of the Preferred Stock at a redemption price of $8.69 per
share. Since that date, Archon has not at any time set aside (or deposited) in trust such funds as
would be necessary for the redemption of the Preferred Stock as of the date of such setting aside
or deposit.

35.  The conditions necessary for the Preferred Stock to be deemed to be no longer
outstanding, for the dividends thereon to cease to accrue, and for all rights with respect to the
Preferred Stock to cease and terminate, except for the right to receive the amount payable upon
redemption, have therefore never been satisfied as to Plaintiff’s shares. The Plaintiff’s Preferred
Stock therefore remains outstanding and continues to accrue dividends,

36,  As of the date of this Complaint, the redemption value of the Preferred Stock is
$30.42 per share.

37.  Due to the fact that the Preferred Stock remained outstanding after August 31,
2007, the March 23, 2011 reverse stock split/forward split was invalid because the holders of the
Preferred Stock were not afforded their right to vote on the stock splits separately as a class, as
provided for in the Certificate,

38.  Similarly, Archon’s subsequent de-registration with the SEC was invalid as the
number of shareholders of record exceeded the Securities and Exchange Commission’s limit of
three hundred shareholders.

39.  An actual controversy exists between Plaintiff Haberkorn on the one hand and

Defendant Archon on the other hand concerning: (a) whether the Preferred Stock remains

7
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outstanding and continues to accrue dividends; (b) whether the holders of the Preferred Stock are
entitled to all of the rights and privileges of the Preferred Stockholders under the Certificate and
under Archon’s Articles of Incorporation; (c) whether the March 23, 2011 reverse stock split-
forward split was invalid; (d) whether the March 31, 2011 de-registration with the SEC was
invalid; and (¢) the current redemption value of the Preferred Stock.

40.  Plaintiff is informed and believes and based thercon alleges that Defendant
Archon disagrees with and disputes these contentions.

41,  Plaintiff Haberkorn is entitled to a declaratory judgment that: (a) the Preferred
Stock remains outstanding and continues to accrue dividends; (b) the holders of the Preferred
Stock are entitled to all of the rights and privileges of the Preferred Stockholders under the
Certificate and under Archon’s Articles of Incorporation; (c) the March 23, 2011 reverse stock

split-forward split was invalid and therefore void ab initio; (d) the March 31, 2011 de-

registration with the SEC was invalid and therefore void ab initio; () Archon is required to issue |

corrective reports with the SEC for all reporting petiods from 2011 to the present; and (f) that the
redemption value of the Preferred Stock is $30.42 per share as of the date of this Complaint, plus
semiannual 8 percent dividends computed on a compound basis between the date of this
Complaint and the date of final judgment herein.

42.  Plaintiff Haberkorn has been forced to retain the services of an attorney for which
Plaintiff Haberkorn is entitled to an award of his reasonable attorneys’ fees and costs incurred
herein.

SECOND CLAIM FOR RELIEF
(Breach of Contract)

43.  Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein.

44,  Defendant Archon was required by the Resolution and the Certificate and
otherwise by law to pay Plaintiff Haberkorn an amount equal to the Liquidation Preference for

each share of Preferred Stock at the time of redemption.
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45.  Defendant Archon was required by the Resolution and the Certificate and
otherwise by law to calculate the Liquidation Preference in the manner required by the
Resolution and the Certificate.

46.  Calculated as required by the Resolution and the Certificate, the unpaid and
accrued dividends to August 31, 2007 totaled $6.55. Therefore, the required Redemption Price,
at the time the Notice of Redemption was issued was $8.69 ($2.14 + §6.55).

47.  Archon failed to calculate the Liquidation Preference in the manner required by
the Resolution and the Certificate and instead stated that the issued and outstanding shares of the
Preferred Stock will be redeemed at “the redemption price of $5.241 per share.”

48. By piving notice of the purported redemption of the Preferred Stock without
satisfying the conditions therefor (i.e., failing to calculate the Liquidation Preference in the
manner required by the Resolution and the Certificate), Archon breached the Certificate.

49.  Asa result of said breach, the conditions necessary for the Preferred Stock to be
deemed to be no longer outstanding, for the dividends thereon to cease to accrue, and for all
rights with respect to the Preferred Stock to cease and terminate, except for the right to receive
the amount payable upon redemption, have not been satisfied. Therefore, the Preferred Stock
remains outstanding and continues to accrue dividends.

50.  Section 2(b)(ii) of the Certificate provides the following:

“Before (1) any dividend or other distribution (other than in
Common Stock or other Junior Stock) shall be declared or paid or
set aside for payment upon the Common Stock or any other Junior
Stock or (2) any Common Stock or any other Junior Stock is
redeemed, purchased or otherwise acquired by the Company for
any consideration (or any moneys are paid to or made available for
a sinking fund for the redemption of any shares of any such stock)
except by conversion into or exchange for Common Stock or any
other Junior Stock, (A) full cash dividends on the Exchangeable
Preferred Stock must be declared and paid or funds paid over to the
dividend disbursing agent of the Company for payment of such
dividends for the immediately preceding two Dividend Periods (or
such lesser number of Dividend Periods during which the shares of
Exchangeable Preferred Stock have been outstanding) and (B) a
full cash dividend on the Exchangeable Preferred Stock must be
declared at the annual Dividend Rate for the current Dividend
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Period, and sufficient funds paid over to the dividend disbursing
agent of the Company for the payment of a cash dividend at the
end of such Dividend Period,..”

51.  As the Preferred Stock remained outstanding after August 31, 2007, Archon’s
June 2008 purchase of 62,604 shares of its common stock constituted a breach of Section 2(b)(ii)
of the Certificate as Archon failed to declare and pay the full cash dividends on the Preferred
Stock for the immediately preceding two Dividend Periods prior to the June 2008 purchase.

52. Similarly, Archon’s November 3, 2010 purchase of 225,000 shares of its common
stock constituted a breach of Section 2(b)(ii) of the Certificate as Archon failed to declare and
pay the full cash dividends on the Preferred Stock for the immediately preceding two Dividend
Periods prior to the November 2010 purchase.

53,  Similarly, Archon’s March 2011 payments to the Archon stockholders who held
fewer than 250 shares of Archon common stock before the reverse stock split constituted a
breach of Section 2(b)(ii) of the Certificate as Archon failed to declare and pay the full cash
dividends on the Preferred Stock for the immediately preceding two Dividend Periods prior to
the March 2011 payments.

54,  Asa proximate result of Defendant Archon’s breaches described above, Plaintiff
Haberkorn has been damaged in an amount in excess of TEN THOUSAND AND NO/100
DOLLARS ($10,000.00).

55.  As a further proximate result of Defendant Archon’s breaches described above,
Plaintiff Haberkorn has been forced to retain the services of an attorney for which Plaintiff
Haberkorn is entitled to an award of his reasonable attorneys’ fees and costs incurred herein,

THIRD CLAIM FOR RELIEF
(Breach of Fiduciary Duty - Unequal Treatment of Preferred Stockholders)

56.  Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein.

171
/11
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57.  Pursuant to NRS 78.195, as Archon officers and directors, the Individual
Defendants had a statutory and fiduciary duty to treat all holders of the Preferred Stock,
including Plaintiff Haberkorn, equally.

58.  The Individual Defendants breached their statutory and fiduciary duty to treat all
holders of the Preferred Stock equally by discriminating against Plaintiff Haberkorn by causing
Archon to pay the unpaid balance of the redemption price to certain large institutional holders of
the Preferred Stock, but failing, neglecting and refusing to cause Archon to pay the unpaid
balance of the redemption price to Plaintiff Haberkom, or even to notify him of the unpaid
balance of the redemption price.

59.  Specifically, after it had been determined judicially, authoritatively and with
finality in the D.E. Shaw and Leeward cases that the redemption price should have been $8.69
per share, the Individual Defendants caused Defendant Archon to pay the unpaid balance of the

redemption price in January or February 2013 to plaintiffs in D.E. Shaw and Leeward. However,

the Individual Defendants failed, neglected and refused to cause Defendant Archon to pay the
unpaid balance of the redemption price to Plaintiff Haberkorn, or even to notify him of the
unpaid balance of the redemption price.

60.  As aresult of the Individual Defendants’ breaches of their statutory and fiduciary
duties described above, Plaintiff Haberkorn has been damaged in an amount in excess of TEN
THOUSAND AND NO/100 DOLLARS ($10,000.00).

61.  As a further proximate result of the Individual Defendants’ breaches of statutory
and fiduciary duties described above, Plaintiff Haberkorn has been forced to retain the services
of an attorney for which Plaintiff Haberkorn is entitled to an award of his reasonable attorneys’ |
fees and costs incurred herein.

62,  The conduct of the Individual Defendants, as described above, was despicable
conduct which was engaged in with conscious disregard of the rights of Plaintiff Haberkorn and
the Individual Defendants are otherwise guilty of oppression, fraud, malice and bad faith,
entitling Plaintiff Haberkorn to punitive and/or exemplary damages pursuant to NRS 42.005.

111
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FOURTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty -Nondisclosure of Material Information)

63.  Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein,

64,  As Archon officers and directors, the Individual Defendants owed fiduciary duties
to all shareholders of Archon, including the duty to deal with the Archon shareholders with
utmost candor, honesty and good faith.

65.  The Individual Defendants breached their fiduciary duty to deal with the Archon
shareholders with utmost candor, honesty and good faith by failing to disclose material
information related to the redemption price for the Preferred Stock.

66.  Specifically, in the Notice of Redemption, Defendant Archon and the Individual
Defendants represented that the redemption price for the Preferred Stock was $5.241 per share.

67. However, on September 19, 2012, it was determined judicially, authoritatively
and with finality that the correct redemption price for the Preferred Stock, at the time the Notice
of Redemption was issued, was $8.69 per share.

68.  Despite the fact that it had been determined judicially, authoritatively and with
finality that the correct redemption price for the Preferred Stock, at the time the Notice of
Redemption was issued, was $8.69 per share, the Individual Defendants have failed and, as of
the date of this Complaint, continue to fail to disclose to and/or notify the holders of the
Preferred Stock, including Plaintiff Haberkom, of the correct redemption price for the Preferred
Stock and to pay Plaintiff Haberkorn and the other Preferred Stockholders the proper redemption
price for their Preferred Stock.

69.  As aresult of the Individual Defendants’ misstatements, omissions and failures to
disclose and their breaches of fiduciary duties described above, Plaintiff Haberkom has been
damaged in an amount in excess of TEN THOUSAND AND NO/100 DOLLARS ($10,000.00).

70.  As a further proximate result of the Individual Defendants’ breaches of fiduciary
duties described above, Plaintiff Haberkorn has been forced to retain the services of an attorney

for which Plaintiff Haberkorn is entitied to an award of his reasonable attorneys’ fees and costs
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incurred herein.

71.  The conduct of the Individual Defendants, as described above, was despicable
conduct which was engaged in with conscious disregard of the rights of Plaintiff Haberkorn, and
the Individual Defendants were otherwise guilty of oppression, fraud, malice and bad faith,
entitling Plaintiff Haberkorn to punitive and/or exemplary damages pursuant to NRS 42,005,

FIFTH CLAIM FOR RELIEF
(Breach of Fiduciary Duty —-Wrongful Deregistration)

72.  Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein.

73.  Prior to March 2011, Archon’s shares of common stock were publicly traded and
registered under the Securities Exchange Act of 1934, as amended. As a result, Archon was
subject to the periodic reporting requirements of the Securities and Exchange Commission under
the Securities Exchange Act of 1934 for the protection of Archon's shareholders. As a reporting
company, Archon was also subject to federal securities laws requiring an independent Board of
Directors, and specified accounting rules and reporting procedures, also for the protection of its
shareholders,

74,  On March 31, 2011, Archon announced it would de-register its stock, De-
registration allows Archon to operate unrestricted by the oversight provided by the federal
securities laws. The de-registration diminished the value of Archon’s stock for outside holders
by limiting information and denying markets the independent assurance of material and timely
disclosures, while giving insiders, such as controlling shareholders Paul and Suzanne Lowden
and the other Individual Defendants, the advantage of superior knowledge and the opportunity to
operate safe from outside shareholder scrutiny,

75.  Archon was not required to de-register. Rather, it was a decision made by an

Archon Board of Directors dominated by controlling shareholders, Defendants Paul and Suzanne !

Lowden. Insiders like Defendants Paul and Suzanne Lowden can benefit from a company de-
registering because they have information the public shareholders do not, and can engage in

transactions and receive compensation without revealing the details the federal securities laws
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would require.

76.  On March 23, 2011, in an attempt to qualify for de-registered status, Archon
purported to conduct a reverse stock split, followed immediately afterward by a forward stock
split, Archon’s stated purpose was to reduce the number of its shareholders to less than 300.

77.  However, as previously stated, the Preferred Stock remained outstanding after
August 31, 2007 due to Archon’s breach of the Certificate. As such, Archon’s purported de-
registration with the SEC was invalid as the number of shareholders of record exceeded the
Securities and Exchange Commission’s limit of three hundred shareholders.

78.  The Individual Defendants have breached their fiduciary duties owed to Plaintiff
in that their conduct resulted in the invalid deregistration of Archon’s shares, which has
adversely affected Plaintiff because said deregistration has curtailed the national market for
Archon’s shares and adversely affected Plaintiff’s ability to liquidate his shares at a fair price.

79.  In addition, by de-registering, the elimination of the ability of shareholders to be
assured to receive, on a routine basis, consistently prepared financial and other information
normally available through public filings, and the removal of the SEC as a watchdog to ensure
full and proper disclosure to shareholders, also adversely affects the value of Plaintiff’s shares.

80. By contrast, Defendants Paul and Suzanne Lowden, who are majority
shareholders, are not affected adversely because they will continue to have full access to
Archon’s information unavailable to non-majority shareholders. Moreover, because Defendants
Paul and Suzanne Lowden control significantly more than 50% of the voting power of Archon
common stock, they easily can sell their interest in Archon if they decide to do so and do not
need an active market to consummate a sale at a fair price. This is a luxury not shared by the
minority shareholders, including Plaintiff, absent a visible market.

81.  Asaresult of the Individual Defendants’ invalid and wrongful de-registration of
Archon and their breaches of fiduciary duties described above, Plaintiff Haberkorn has been
damaged in an amount in excess of TEN THOUSAND AND NO/100 DOLLARS ($10,000.00).

82,  As a further proximate result of the Individual Defendants’ breaches of fiduciary

duties described above, Plaintiff Haberkorn has been forced to retain the services of an attorney
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for which Plaintiff Haberkorn is entitled to an award of his reasonable attorneys’ fees and costs
incurred herein.

83.  The conduct of the Individual Defendants, as described above, was despicable
conduct which was engaged in with conscious disregard of the rights of Plaintiff Haberkorn, and
the Individual Defendants were otherwise guilty of oppression, fraud, malice and bad faith,
entitling Plaintiff Haberkorn to punitive and/or exemplary damages pursuant to NRS 42.005.

SIXTH CLAIM FOR RELIEF
(Nondisclosure)

84.  Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein.

85.  As Archon officers and directors, the Individual Defendants owe fiduciary duties
to all shareholders of Archon, including Plaintiff Haberkorn.

86,  As aresult of their fiduciary relationship with Plaintiff Haberkorn, the Individual
Defendants had a duty of loyalty and a duty of care to disclose all material information in
connection with the redemption of the Preferred Stock.

87.  The Individual Defendants failed to disclose material facts regarding the
redemption of the Preferred Stock to Plaintiff Haberkorn.

88.  OnJuly 31,2007, Archon through the Individual Defendants represented that the
redemption price for the Preferred Stock was $5.241 per share.

89.  However, on September 19, 2012, it was determined judicially, authoritatively
and with finality that the correct redemption price for the Preferred Stock, at the time the Notice
of Redemption was issued, was $8.69 per share.

90.  Despite the fact that it had been determined judicially, authoritatively and with
finality that the correct redemption price for the Preferred Stock, at the time the Notice of
Redemption was issued, was $8.69 per share, the Individual Defendants failed and continue to
fail, to disclose and/or notify Plaintiff Haberkorn of the correct redemption price for the

Preferred Stock.

91.  The Individual Defendants engaged in the aforementioned nondisclosure knowing
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that the calculation of the redemption price contained in the Notice of Redemption was
misleading and with the intent to defraud Plaintiff Haberkorn and the other Preferred
Stockholders.

92.  Plaintiff Haberkorn has been damaged by the Individual Defendants’
nondisclosure by: (1) never being paid the unpaid balance of the redemption price; (2) never
having the unpaid dividends accrued on each share of the Preferred Stock after August 31, 2007,
and (3) never being allowed to vote to elect two special directors to the Archon Board of
Directors as provided for in the Certificate.

93.  As a proximate result of the Individual Defendants’ improper conduct, as
described above, Plaintiff Haberkorn incurred actual damages consisting of: (1) the unpaid
balance of the redemption price of $3.449 per share plus the unpaid dividends which have
continued to accrue since August 31, 2007; and (2) the lost opportunity to vote to elect two
special directors to the Archon Board of Directors, since at least August 31, 2007.

94,  The Individual Defendants’ improper conduct, as described above, was done
intentionally, through malice, fraud and oppression, and with the intention to deprive Plaintiff
Haberkorn of his rights as a holder of shares of the Preferred Stock without fair and adequate
compensation. This was calculated and despicable conduct that subjected Plaintiff Haberkorn to
cruel and unjust hardship in conscious disregard of his rights, so as to justify an award of
exemplary and punitive damages pursuant to NRS 42.005.

SEVENTH CLAIM FOR RELIEF
(Unjust Enrichment)

95,  Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein.

96.  Once it had been determined judicially, authoritatively and with finality in the

D.E, Shaw and Leeward cases that the redemption price should have been $8.69 per share, and

the time for filing a petition for rehearing, en banc and a petition for certiorari had passed, there
was no basis in law or equity for Defendant Archon to retain the unpaid balance of the

redemption price and the dividends which continued to accrue.
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97.  Defendant Archon has unjustly retained money belonging to Plaintiff Haberkorn
and the other Preferred Stockholders against the fundamental principles of justice and equity,
good faith and pood conscience.

98.  As a result of Defendant Archon’s conduct as described above, Plaintiff
Haberkorn has been damaged in an amount in excess of TEN THOUSAND AND NO/100
DOLLARS ($10,000.00).

99.  As a further proximate result of Defendant Archon’s conduct as described above,
Plaintiff Haberkorn has been forced to retain the services of an attorney for which Plaintiff
Haberkorn is entitled to an award of his reasonable attorneys’ fees and costs incurred herein.

EIGHTH CLAIM FOR RELIEF
{Accounting)

100. Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein.

101,  As a result of the Defendants’ breaches of contract, breaches of fiduciary duties,
nondisclosure, and unjust enrichment, Plaintiff Haberkorn is entitled to a full accounting of
Defendant Archon’s retention of the unpaid balance of the redemption price and the dividends
which have continued to accrue,

102.  Furthermore, Plaintiff Haberkorn is entitled to a full accounting of the following:

a. Any dividends paid to holders of Archon common stock made afier August 31,
2007,

b. Any bonuses or extraordinary compensation paid to Defendants Paul W. Lowden
and Suzanne Lowden, or any other Archon officer or director after August 31,
2007,

c. Any transfers of Archon assets made after August 31, 2007; and

d. Any debts incurred by Archon after August 31, 2007,

103.  Plaintiff Haberkorn has been forced to retain the services of an attorney for which
Plaintiff Haberkorn is entitled to an award of his reasonable attorneys’ fees and costs incurred

herein.
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NINTH CLAIM FOR RELIEF
(Injunctive Relicf)

104.  Plaintiff incorporates by reference each of the allegations previously stated in this
Complaint as though set forth fully herein.

105. Defendants’ conduct, alleged herein, has and will continue to cause harm and
irreparable damage to Plaintiff Haberkorn.

106.  Plaintiff Haberkorn respectively requests that Archon be required 1o hold a
separate class vote for the holders of the Preferred Stock to elect two special directors to the
Archon Board of Directors as provided in the Certificate.

107.  Plaintiff Haberkorn has a likelihood of success on the merits as the Preferred
Stock remains outstanding.

108. Injunctive relief is appropriate as monetary damages are insufficient to protect the
rights and privileges of Plaintiff Haberkorn to vote to elect two special directors to the Archon

Board of Directors.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff Stephen Haberkorn prays for the following relief:

1. That this Court declare the following:
a. the Preferred Stock remains outstanding and continues to accrue dividends;

b. the holders of the Preferred Stock are entitled to all of the rights and privileges of |
the Preferred Stockholders under the Certificate and under Archon’s Articles of |
Incorporation;

c. the March 23, 2011 reverse stock split-forward split was invalid and therefore ;
void ab initio; '

d. the March 31, 2011 de-registration with the SEC was invalid and therefore void
ab initio; !

e. Archon is required to issue corrective reports with the SEC for all reporting I
periods from 2011 to the present; and .

f. that the redemption value of the Preferred Stock is $30.42 per share as of the date .I

of this Complaint, plus semiannual 8 percent dividends computed on a compound !
basis between the date of this Complaint and the date of final judgment herein. |

111
111
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7.

For judgment in favor of Plaintiff Haberkorn against Defendants Archon
Corporation and the Individual Defendants in an amount per share equal to $3.449
plus the unpaid dividends which have accrued since August 31, 2007, together
with all accrued interest;

For injunctive relief requiring Archon to hold a separate class vote for the holders
of the Preferred Stock to elect two special directors to the Archon Board of
Directors as provided in the Certificate;

For an accounting of the following:

. Defendant Archon’s retention of the unpaid balance of the redemption price and

the dividends which have continued to accrue;

. Any dividends paid to holders of Archon common stock made after August 31,

2007,

. Any bonuses or extraordinary compensation paid to Defendants Paul W, Lowden

and Suzanne Lowden, or any other Archon officer or director afler August 31,
2007;

. Any transfers of Archon assets made after August 31, 2007; and
. Any debts incurred by Archon after August 31, 2007.

For an award of punitive and/or exemplary damages pursuant to NRS 42.005;
For an award of attorneys’ fees and all costs of suit; and

For such other and further relief as the Court may deem appropriate.

DATED this 29" day of February, 2016.

SKLAR WILLIAMS PLLC

STEPHEN R. HACKETT, ESQ.
Nevada Bar No. 5010
JOHNATHON FAYEGHLI, ESQ.
Nevada Bar No. 12736

410 South Rampart Boulevard, Ste, 350
Las Vegas, Nevada 89145

Attorneys for Plaintiff Stephen Haberkorn
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EX-99.2 3 dex992.htm CERTIFICATE OF DESIGNATION

EXHIBIT 99.2
WFILED
SECRETANY Co Vre e CERTIFICATE OF DESIGNATION
STATE OF NEVADA OF THE
EXCHANGEABLE REDEEMABLE PREFERRED
3EP 30 1998 STOCK ;
L TYTIT raepmm (Par Value $.0] Per Share)
OF
Her 67393 SAHARA GAMING CORPORATION
Pursuant to Section 78.195 of the
Nevada Revised Statutes

The undersigned duly authorized officers of Sahara Gaming Cmpmﬁﬁ a corporation organized and existing under the
Nevada Revised Statutes, as amended (the “Company™), in accordance with the provisions of Section 78.195 therefore, DO
HEREBY CERTIFY;

That pursuan! to the anthority conferred upon the Board of Directors by the Articles of Incorporation of the Company, the
Board of Directors of the Company (the “Board of Directors™) on August 20, 1993, adopied the following resolution creating &
series of 9,000,000 shares of Preferred Stock, 3.01 per share par value;

RESOLVED, that putsuant to the authority expressly granted to and vested In the Board of Directors by provisiona of the
Articles of Incorporation of the Company (the **Articles of Incorporation™), and the Nevada Revised Statutes, as amended, the
insuance of a series of the Company's preferred stock, par value $.01 per share (the “Preferred Stock™), which shall consists of
9,000,000 of the 20,000,000 shares of Preferred Stock that the Company now has suthority 1o issue, be and the same hereby is,
authorized, and the Board of Directors hereby fixes the voting powers, designations, preferences, limiiations, restrictions and
relative rights, and the quatifications, limitations and restrictions of such rights, of the shares of such series {in addition to the
voting powers, designations, preferences, limitations, restrictions and relative rights and the qualifications, limitations and
restrictions of such rights, set forth in the Articles of Incorporation that snay be applicable to the Preferred Stock) as follows:

1, Designation and Rank. The designation of such series of the Preferred Stock authorized by this resolution shall be the
Exchangeable Redeemable Preferred Stock (the “Exchangeable Preferred Stock™). The maximum number of shares of
Exchangeable Preferred Stock shall be 9,000,000, Shares of the Exchangeable Preferred Stock shafl have & liquidation
preference of $2.14 per share plus accrued and unpaid dividends, thereon, subject to Section 7(a). The Exchangeable Prefecred
Stock shall ank prior to the common stock, par value $0.01 per share (the “Common Stock™) and to all other classes and series
of equity securities of the Company now or herealier suthorized, issued or cuistanding (the Common Stock and such other
classes and series of equity securities collectively may be referred to herein as the “Junior Stock™), other than any class or serics
of equity securities of the Company mnking on a parity with (the “Parity Stock™) or senior to (the “Senior Stock™) the
Exchangeable Preferred Stock as to dividend rights and/or rightls upon Hquidation, disgolution or winding up of the Company.
The Exchangesble Preferred Stock shall be subordinate to and rank junior to all indebtedness of the Company now or herealter
cutstanding. The Exchangeable Preferred Stock shall be subject 1o ereation of Senior Stock, Parity Stock and Junior Stock, to the
extent not expressly prohiblted by the Company's Articles of Incorporation, with respect to the payment of dividends and/or
rights upon Jiguidation, dissolution or winding up of the company.

2. Cumulative Dividends Priority.

(&) Payment of Dividends. The holders of record of shares of Exchangeable Preferred Stock shall be entitled to
receive, when, as snd if declared by the Board of Directors out of funds legally available therefore, cumulative cash
dividends at a rate
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per anpurn per share (the “Dividend Rate™) initially set at 8% of E]a 5514 plas guﬁ accrued but unpaid dividends as to
which a Dividend Payment Date (23 defined below) hasoce ividends shall acerue from the date of issuance and be
payable semi-annually in arrears on the 31st day of March and the 30th day of September in each year (or if such day isa
non-business day, on the next business day), commencing on Match 31, 1994 (each of such dates a “Dividend Payment
Date"); provided, however, that on any or all of the first six Dividend Payment Dates the Company may, at its option, pay
dividends on the Exchangesble Preferred Stock in the form of additional shares of Exchangeahte Preferred Stock at the rate
per annum of 0.08 shares of additiona) Exchangeable Preferred Stock for every share of Exchangeable Preferred Siock
entitled to received a dividend. 1f all Exchangesble Preferred Stock has not been redeemed prior to the tenth Dividend
Payment Date, the Dividend Rate will increase on the tenth Dividend Payment Dale to the rate per annum per share of 11%
and will thereafter increase by an sdditional 0.50% per annum per share on each Dividend Payment Date until either the
Dividend Rate reaches & rale per annum per share of 16% or the Exchangeable Preferred Stock is redeemed or exchanged
by the Company as set forth herein, In no circumstances will the Dividend Rate exceed 16% per pnnum per share. Each
declared dividend shall be paysble to holders of record as they appear on the stock books of the Company at the close of
business on such record dates s are determined by the Board of Directors or a duly suthorized committee thereof (each of
such dates a “Record Dale™), which Recard Dates shal! be not more than 45 calendar days nor fewer then 10 calender days
preceding the Dividend Payment Dates therefor, Semi-annual dividend periods (each a “Dividend Period™) shall commence
on and include the 3151 day of March end the 30th day of September of each year and shall end on and include the date
next preceding the next following Dividend Payment Date. Dividends on the Exchangeable Preferred Stock shall be fully
cumulative and shall accrue (whether or not declared), on a daily basis, from the first day of each Dividend Period;
provided, however, that the iniliai semi-annual dividend payable on March 31, 1994 end the amouni of any dividend
payable for any other Dividend Period shorter than a full Dividend Period shall be computed on the basis of a 360-day ycar
composed of twelve 30-day manths and the actuz! number of days etapsed in the relevant Dividend Period.

(b) Priority as a Dividends.

() No dividends in any form shall be declared or paid or set apast for payment on any Preferred Stock that
constitutes Parity Stock with respect to dividends for any period unless full dividends on the Exchangeable Preferred
Stock for the immediately preceding Dividend Period have been or contemporaneously are declared and peid. No cash
dividends shall be declared or paid or set aparnt for payment on any Parity Stock for any period unless full cash
dividends on the Exchangeable Preferred Stock for the immediately preceding Dividend Period have been or
contemporaneousty ere declared and paid (or declared and a sumn sufficient for the payment therzof set apart for such
payment). When dividends are not paid in full {or not declared and a sum sufficient for such full payment not so set
apart) upon the Exchangeable Preferred Stock and any Parily Stock all dividends declared upon shares of
Exchangeable Preferred Stock and any Parity Stock shall be declared pro rate with respect thereto, so that in all cases
the amount of dividends declared per share on the Exchangeable Preferred Stock and such Parity Stock shall bear to
each other the same ratio that accrued dividends per share for the then-current Dividend Period on the shares of
Exchangeable Preforred Stock (which shall include any accumulation in respect of unpaid dividends for prior .
Dividend Periods) and dividends, including accumulations, if any, on such Parity Steck, bear to each other. 5

(ii) Before (1) any dividend or other distribution (other than in Commeon Stock or other Junior Stock) shall be
declared or paid or sei aside for payment upon the Common Stock or any other Junior Stock or (2) any Comman Stock
or any other Junior Stock s redeemed, purchased or otherwise acquired by the Company for any consideration {or any
moneys are paid 10 or made available for a sinking fund for the redemption of any shares of any such stock) except by
conversion into or exchange for Common Stock or any other Junior Stock, (A) full cash dividends on the
Exchangeable Preferred Stock must be declared and paid or funds paid over to the dividend disbursing agent of the
Company for payment
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of such dividends for the immediately preceding two Dividend Periods (or such lesser number of Dividend Periods
during which the shares of Exchangeable Preferred Stock have been outstanding) and (B) a full cash dividend on the
Exchengeable Preferred Stock must be declared ot the annual Dividend Rate for the cusrent Dividend Period, and
sufficient funds paid aver to the dividend dishursing agent of the Company for the payment of a cash dividend at the
end of such Dividend Period, The Company shall not permit any subsidiary of the Company to purchase or otherwise
acquire for consideration any shares of stock of the Company if under the preceding scntence the Company would be
prohibited from purchasing or otherwise acquiring such shares at such time and in such manner.

(iti) No dividend shall be paid or set aside for holders of Exchangesble Preferred Stock for any Dividend Period
vnless full dividends on any Preferred Stock that constitutes Senior Stock with respect to dividends for that period
have been or contemporanecusly ere declared and paid (or declared and a sum sufficient for the payment thereof set
apart for such payment),

3. Optional Redemption.

(8) General.

(i) Subject to the applicable restrictions se1 forth in this Section 3 and spplicable law, the shares of Exchangesble
Preferred Stock may be redeemed, in whaole or in part, at the election of the Company, upon notice as provided in
Section 3(b), by resolution of the Board of Directors, at any time or from time to time, at a redemption price equal to
the Liquidation Preforence. On and after any such redemption date, dividends shall ccase to accrue on the shares
redeemed, and such shares shall be deemed to cease to be outstanding, provided that the redemption price {including
any accrued and unpaid dividends to the date fixed for redemption) has been duly paid or provided for.

(ii) I less than 2]l the cutstending shares of Exchangeable Preferved Stock are to be redeemed, the Company
shall selecl at its absclute discretion the shares 10 be redeemed pro rata or by lot.

{b) Notice of Redemption.

(i) Notice of any redemption of shareg of Exchangeable Preferred Stock, sctting forth (1) the date and place fixed
for said redemption, (2) the redemption price, (3) a statement that dividends on the shareg to be redeemed will cease
to accrue on such redemption dste and {4) the method(s) by which the holders may surrender their redeemed shares
and obtain payment therefor, shall be mailed, postage prepaid, at least 30 days but not more than 90 days prior to said
redemption date o each holder of record of thie Exchangeable Preferred Stock to be redeemed et his or her address as
the same shall appear on the books of the Company. If less than all the shares of the Exchangeable Preferred Stock
owned by such holder are then to be redeemed, the notice shall specify the number of shares thereof are 1o be
redeemed and the numbers of the certificates representing such shares.

{ii) )T such notice of redemption shell have been so mailed, and if on or before the redemption data specified in
such notice all funds necessary for such redemption shall have been set aside by the Company separate and apart from
its funds, in trust for the account of the holders of the shares so to be redeemed, 50 3 to be and continue to be
availoble therefor, then, on and after said redemption date, nolwithstanding that any certificste for shares of the
Exchangeable Preferred Stock so called for redemption shall not have been surendered for cancellation, the shares
represented thereby so called for redempiion shall be deemed to be no longer outstanding, the dividends thereon shall
cenac to accrue, and all rights with respect to such shares of the Exchangeable Preferred Stock, so called for
redemption shell forthwith cease and terminate, except only the right of the holders thereof to receive out of the funds
s0 5et aside in trust the ameunt payable on redemption thereaf, but without interest, upon swrender (and endorsement
or agsignment for transfer, if required by the Company) of their certificates.

3
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(iii) If such notice of redemption shall have been s0 mailed, and if on or before the date of redemption specified
in such notice all said funds necessary for such redemption shall have been irvevocably deposited in trust, for the
account of the holders of the shares of the Exchangeable Preferred Stock 1o be redeemed (and o a3 to be and continue
to be svailable therefor), with a bank or trust company named in such notice doing business in the City of New York
of the State of Nevada and having combined capital and surplus of at least $50,000,000, thereupon and without
swaiting the redemption date, all shares of the Exchangeable Preferred Stock with respect to which such notice shall
have been 60 mailed and such deposit shall have been so made, shall be deemed 10 be no longer outstanding, and all
rights with reapect to such shares of the Exchangesble Preferred Stock shall forthwith upon such deposit in trust cease
and tenminate, except only the right of the holders thereof on, or afier the redemption date 1o receive from such
deposit the amount payable on redemption thereof, but without interest, upon susrender {and endorsement or
assignment Lo transfer, if required by the Company) of their certificates, In case the holders of shares of the
Exchangeable Preferred Stock that shall have been redeemed shall not within two years (or any longer period if
required by law) after the redemption date claim any amount to deposited in trust for the redemption of such shares,
such bank or trust company shall, upon demand and if permitted by epplicable law, pay over 1o the Compeny any such
unclaimed amount so deposited with it, and shall thereupon be relieved of all responsibility in respect thereof, and
thereafler the holders of such shares shall, subject to applicable escheat laws, look only to the Company for payment
of the redemption price thereof, but without interest,

() Status of Shares Redeemed. Shares of Exchangesble Preferred Stock redeemed, purchased or otherwise acquired
for value by the Company, shall, afier such acquisition, have the atatus of authorized and unissued shares of Preferred

Stock and may be reissued by the Company at any time es shares of any series of Preferred Stock other than as shares of
Exchangeable Preferred Stock.

4. Optional Exchange,

(2) Exchange; Terms of Subordinated Notes, Any Exchangeabla Preferred Stock that has not been redeemed on or
prior to the tenth Dividend Payment Date may be exchanged, in whole or in part, at the election of the Company, upon
notice as provided in Section 4(c), by resolution of the Board of Ditcclors, 8t any time or from time to time on or after the
Tenth Dividend Payment Date, for Junior Subordinated Notes {the “Junior Subordinated Notes™) issued by the Company. If
eny Exchangeeble Preferred Stock is exchanged in part by the Company, such exchange shall be pro rata or by lot. The
principal amount of any Junior Subordinated Notes issued in exchange for Exchangeable Preferred Stock shall be equal to
the Liquidation Preference of such Exchangeable Preferred Stock. The Junior Subordinated Notes will mature on the 15th
anniversary of the dsto of the original issuance of the Exchangesble Preferred Siock and will best interest at an annual rate
of 11%, payable semi-annually on the Dividend Payment Dates. The Junior Subordinated Notes may be redeemed, in
whole or in part, at the election of the Company, by resolution of the Board of Directors, at any time and from time to time
for an amount equal to the principal amount plus accrued but unpaid interest at the date of redemption. No sinking fund
payments will be required with respect lo the Junior Subordinated Notes.

(b) Other Terms, The Junior Subordinated Notes will be govemed by an indenture containing in addition to the terms
described in Section 4(a), such terms and conditions as the Board of Directors may approve and such terms and conditions
as may be required by then applicable law.

{c) Notice of Exchange,

(i) Notice of any such exchange, setting forth (1) the date and place fixed for said exchangs, (2) the principal
value of the Junior Subordinated Notes to be exchanged for outstanding Exchangeable Preferred Stock, (3) a
statement that dividends on the shares to be exchanged will cease to accrue on such exchange date and (4) the
method(s) by which the holders may sutrender their shares of Exchangesble Preferred Stock and obtain junior
Subordinated Notes in exchange therefor, shatl be mailed, postage prepaid, at least 30 days but not more than 90 days
peior to said exchange date so each holder of record of the Exchangeable Prefermed Stock to be redesmed st his or her
address as the same shall appear on the books of the Company.

4
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(i) Tf such notice of exchange shall have been so mailed and on or bafore the exchange date specified in the
notice, the Company has delivered the Junior Subordinated Notes to an exchange agent then, on and after said
exchange date, notwithstanding that any certificate for shares of the Exchangeable Preferred Stock eo called for
exchange shaill not have been surrendered for cancellation, the shares represented thereby so catled for exchange shall
bo deemed to be no longer outstanding, the dividends thereon shali cease to accrue, and all rights with respect to such
shares of the Exchangeable Preferred Stock so called for exchenge shall forthwith cease and terminate, except only

the right of the holders thersof 1o receive Junior Subordinated Notes in exchange therefor upon surrender of their
certificates.

(d) Status of Shares Exchanged. Shares of Exchangeable Preferred Stock exchanged for Junios Subordinared Notes
ghall, after such exchange, have the status of authorized and unissued shares of Preferred Stock and may be reissued by the
Company at any time as shares of any series of Preferred Stock ather than as shares of Exchangeable Preferred Stock.

3. Voling Rights.

(8) General Voting Rights. Except as expressly provided hereinafier in this Section §, or at otherwise from time to
time required by applicable law, the Exchangeable Preferred Stock shall have no vating rights.

(b) Foting Rights on Extracrdinary Matters. So long as any shares of Exchangesble Preferred Stock are outstending
and unless the consent or approval of a greater number of shares shall then be required by applicable taw, without first
obtaining the approval of the holders of at Jeast two-thirds of the number of shares of Exchangeable Preferred Stock at the
time outstanding (voting separaicly as a class) given in person or by proxy at a meeting at which the holders of such shares
shatl be entitled 1o vote separately as a class or, by written consent in tiey thereof, the Company shall not, either directly or
indirectly or through merger, consclidation, reorganization or other business combination with any other company, (i}
suthorize, create, issue or increase the authorized or issued amount of any Preferred Stock that constitutes Senior Stock or
Parity Stock, or any warrants, aptions or other rights convertible or exchangeable into Senior Stock or Perity Stock or (if)
amend, slter, repeal, or otherwise chenge any provisian of its Articles of Incorporation or this resolution so as 10 materiafly
and ndversely affect the rights, preferences, power or privileges of the Exchangeable Preferred Stock. The creation or
issuance of Preferred Stock that constitutes Exchengeable Preferred Stock or Jumior Stock, or & merger, consolidation or
reorganization or other business combination in which the Company is not the surviving entity, or 2ny amendment that
increases the number of authorized shares of Preferred Stock that constitutes Exchanpeable Preferred Stock or Junior Stock
or substitutes the surviving entity in a merger, consolidation, reorganization or other business combination for the
Company, shall not be considered to be such a material and edverse change requiring a separate vote of the holders of the
Exchangeable Preferved Stock.

(¢) Election of special direciars, If dividends in an amount cqual to dividend payrents for one Dividend Period have
accrued and remain unpaid for two yeers, holders of Sshara Gaming Preferred Stock will have the right 1o a separate class
vote 10 clect two special directors to the board of Sahara Gaming (in addition to the then authorized number of directors) at
the next annval meeting of stockho!lders. Upon payment of ail dividend arrearages, halders of Sahare Gaming Preferred
Stock will be divested of such voting rights until any future time when dividends.in an zmount equal to dividend payments
for one Dividend Period have accrued and remained unpaid {or two years, The terms of the special directors will thereupon
nominate and the suthorized number of directors will be reduced by two,

(d) One Vote Per Share. In connection with any matier on which holdess of the Exchangeable Preferred Stock are
entitled to vote o5 provided in subparagraphs (b) or (c) above, or any matter on which the holders of the Exchangeable
Preferved Stock are entitled to vote ax one class or otherwise pursuent to law or the provisions of the Articles of
Incorporation, each holder of Exchangesble Prefermed Stock shall be entitled to one vote for each share of Exchangeable
Preferved Stock held by such holder, '

5
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6. No Sinking Fund. No sinking fund will bo established for the retirement or redemption of shares of Exchangeable
Preferred Stock.

7. Liguidation Rights; Priority.

(a) In the event of the liquidation, dissolution or winding up of the affeirs of the Company, whether voluntary or
involuntary, afler payment of provision for payment of the debis and other lisbilities of the Company and after payment or
provision for payment of Preferred Stock that constitutes Senior Stock with respect to the liguidation, dissolution or
winding up of the affairs of the Company, the holders of shares of the Exchangesble Prefermed Stock shall be entitled to
receive, out of the assets of the Company, whether such asseis are capital or surpius, whether or not eny dividands as such
are declared and before any distribution shall be made to the holders of the Common Stock or any other class of stock or
series thereof ranking junior to the Exchangeable Preferred Stock with respect to the distribution of assets, an amount (the
“Liquidation Preference™) per share equal to the sum of (i) $2. 14, plus (ii) an amount equal to al] accrued and unpaid
dividends for the then current Dividend Period, through the date of liquidation, dissolution or winding up, plus all prior
Dividend Periods, whether or not declared, plus (iit} if, within {ive years of the initial issuance of the Exchangeable
Preferred Stock, sl or substantially all of the assets of the Comipany are sold or the Company merges with or into any entity
as a result of which the stockholders of the Company hold less than 50% of the equity interests of the surviving entity, an
amount equal to the lesser of (1) the Designated Amount (as defined below) divided by the total number of shares of
Exchangeable Preferred Stock then outstanding and (2) 50.7143. The *Designated Amount” shall be an amount equal to $5
willion less the result of (x) the aggregste amount distributable to all holders of shares of Exchangeable Prefered Stock
pursuant o (i) above minus {y) $14.98 million. Unless specifically designated as junior or senior to the Exchangeable
Preferred Stock with respect to the distribution of assets, all other secies or classes of Preferred Stock of the Company shall
rank on a parity with the Exchangeable Preferred Stock with respect 1o the distribution of assers.

(b) Nothing conteined in this Section 7 shall be deemed to prevent redemption or exchange of shares of the
Exchangeable Preferred Stock by the Company in the manner provided in Section 3 or Section 4, as the case may be,
Neither the merger nor consolidation of the Conipany into or with any other company, nor the merger ar consolidation of
any other company into o with the Company, not a sale, transfer or lease of all or any part of the assets of the Company,
shal! be deemed to be 2 liquidation, dissolution or winding up of the Company within the meaning of this Section 7.

() Written notice of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company,
stating & payment date and the place where the distributable amounts shall be payable, shall be given by mail, postage
prepaid, no less than 30 days prior to the payment date stated therein, to the holdess of record of the Exchangeable
Preferred Stock a1 their respective addresses as the same shall appear on the books of the Company.

(d) Il the amounts available for distribution with respect to the Exchangeable Preferred Stock and all other
outstanding stock of the Company ranking on a parity with the Exchangeable Preferred Stock upon liquidation are not
sufficient to satisfy the fuli liquidation rights of all the outstanding Exchangeable Preferred Stock and stock ranking on a
parity therewith, then the holders of each series of such stock will share ratably in any such distribution of asseis in
proportion to the full respective preferential amount (which in the case of the Exchangeable Preferred Stock shall mean the
amounts specified in Section 7(a) and in the case of any other series of Preferred Stock may include accumuisted dividends
if contemplated by such series) to which they are entitled.

6
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IN WTTNESS WHEREQF, this certificate lias been signed by Paul W. Lowden and Stephen J. Szaper, Jr. a3 of September
30, 1993,

SAHARA GAMING CORPORATION

. S

Name: Paul W. Lowden
Title: President and Chairman of the Board

.. A7

Name: Stephen J. Szapor, Jr.
Title: Assistant Secretary

STATE OF NEVADA )
) sa.
COUNTY OF CLARK )

On 9-30-93, personally appesred before me, a notary public, Paul W, Lowden, parsonally katown (or proved) to me to be
the persan whose name is subscribed to the above instrument who ackmowledged that he executed the instrument.

xrnetop a0, WD § Notary Public

AR Ppuid ¢ jug LB Y oAy

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

On 9-30-93, personally appeared before me, a notary public, Stephen J. Szapor, Jr., personally known (or proved) to me to
be the person whose name is subsoribed to the above instrument who acknowledged that he executed the instrument.

Ao ¥
% mm-uuig’*ayﬂ-a"&k

s Uanly

iwwﬂﬁh

$ sty oplow Jo. B, 1o+ Notary Public
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EX-99.1 2 dex991.htmn NOTICE/TRANSMITTAL
EXHIBIT 99.1

ARCHON CORPORATION
NOTICE OF REDEMPTION OF PREFERRED STOCK

NOTICE IS HEREBY GIVEN that Archon Corporation, a Nevada corporation (the “Company™), has called for and will
redeem each share of its Exchangeable Redeemable Preferred Stock (“Preferred Stock™) outstanding on and as of August 31,
2007 (the “Redemption Date™} for the sum of $5.241, which sum includes all accrued and unpaid dividends to the
Redemption Date (the “Redemption Price™). The sum to be paid, depending on the shares redeemed, will be rounded to the
nearest cent.

NOTICE IS FURTHER GIVEN that from and after the Redemption Date all certificates representing shares of Preferred
Stock held will be cancelled and will have no rights or privileges other than the right to receive the Redemption Price in
exchange for cach share, net of any withholding tax. All shares of Prefemred Stock will also cease to accrue dividends or any
ather sums as of the Redemption Date.

As stated in the Letter of Transmittal that accompanies this Notice (and should be filled out and retumed), in order to
receive payment you must redeem your shares of Prefemmed Stock at any time on or after August 31, 2007 by submitting the
original certificate(s) representing shares of Preferred Stock. If you have lost or misplaced your shares of Preferred Stock,
please follow the directions in the Letter of Transmittal.

Upon receipt by The Nevada Agency And Trust Company {(on behalfof the Company) of the surrender of your shares of
Preferred Stock, the Company will issue payment as you direct in the amount equal to the Redemption Price multiplied by
the actual number of shares of Preferred Stock you delivered for surrender. The Company has set aside funds necessary 1o
accomplish the redemption of Preferred Stock at Bank of Nevada, located in North Las Vegas, Nevada, as required by the
Certificate of Designation of the Exchangeable Redeemable Preferred Stock (“Certificate”) and as further required by Nevada
law.

We feel it may be helpful to our investors ta note that litigation regarding the liquidation preference related to the
Preferred Stock was commenced in 2006 in the State of Connecticut and that litigation has recently been dismissed, without
prejudice to refiling, If you wish to leam more about the basis of this litigation, you may refer to our latest Form 10-K, dated,
September 30, 2006 and our latest Form 10-Q, dated May 15, 2007, Both reports may be obtained from the website of the U.S.
Securities and Exchange Commission, hitp://www.sec.gov/edgar/scarchedgar/webusers.htm or either report may be requested
directly from the Company.

Should you have any questions about the redemption of your shares of Preferred Stock, please contact the Company's
representative for stock redemption matters at the following telephone number: (702) 639-2246.

DATED this 31% day of July, 2007,
ARCHON CORPORATION

Pau] W. Lowden
Chairman of the Board and President

hitpa:iwww.sec.goviArchives/edgar/data/8 12482/000119312507 185898/dex991.htm 13
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REDEMPTION OF
ARCHON CORPORATION
EXCHANGEABLE REDEEMABLE PREFERRED STOCK

LETTER OF TRANSMITTAL

This form, together with your Exchangeable Redeemable Preferred Stock {“Preferred Stock™) share certificate(s), should be
promptly delivered or sent by registered mail to The Nevada Agency and Trust Company at the address set forth in the
instructions.

The undersigned hereby surrenders for redemption pursuant to notice the following certificate(s) representing the Preferred
Stock at the price of $5.241 per share, which sum includes accrued and unpaid dividends. The sum to be paid, depending on
the shares redeemed, will be rounded to the nearest cent.

Certificate Number Number of Shares Repistered In the Name of

DIRECTION TO THE NEVADA AGENCY AND TRUST COMPANY

The undersigned Preferred Stock shareholder represents and warrants that:
(a) it has full power and suthority to surrender the share(s) of Preferred Stock;

(b) the share(s) of Preferred Stock have not been seld, assigned or transferred, nor has any agreement been entered into to
sell, assign or transfer any ofthe shares of Preferred Stock to any other person or entity; and,

{c} it has good title to and is the beneficial owner of the Preferred Stock free and clear of all liens, restrictions, charges,
encumbrances, claims and rights of others,

The undersigned covenants to execute upon request of Archon Corporation any additional documents, transfers and other
assurances as may be necessary or desirable to complete the surrender of the Preferred Stock to Archon Corporation.

Please forward the check for the proceeds ofthe redemption of the above-referenced Preferred Stock share(s) represented by
the above certificate(s) as follows:

Name (please print)

Address
City State Postal Code
Telephone (Office) (Home) Social Security Number Tax Identification Number
() ()
Date:
Signature Of Shareholder(s)
hitps /Aww.sec.gov/Archivea/sdgar/data/812482/0001 18312507 165898/dex891.Mm 23
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INSTRUCTIONS FOR LETTER OF TRANSMITTAL

1. This Letter of Transmittal should be completed and signed and retumed fogether with the appropriate certificate(s)
representing the Preferred Stock redeemed to The Nevada Agency and Trust Company (NATCO) at the office address

listed below. The method of delivery to NATCO is at the option and risk ofthe shareholder, but if USPS mail is used,
registered mail is recommended.

By Mall: By Reglstered Mall, Hand or by Courler:

Archon Corporation Archon Comporation

c/o The Nevada Agency and Trust Company c/o The Nevada Agency and Trust Company
50 West Liberty Street, Suite 880 50 West Liberty Street, Suite 880

RenoNV B9501 Reno.NV 89501

2. Archon Corporation reserves the right, if it so elects, in its absolute discretion to instruct NATCO to waive any defect or
irregularity contained in any Letter of Transmittal received by it without waiving that same defect as to any or all of the
remaining Letters of Transmittal received.

3,  Share centificate(s) registered in the name of the person by whom (or on whose behalf) the Letter of Transmittal is signed
need not be endorsed or accompanied by any share transfer power of attomey.

4. Share certificate(s) not registered in the name of the person by whom (or on whose behalf) the Letter of Transmittal is
signed must be endorsed by the registered holder thereof or deposited together with share transfer power of attomey
properly complcted by the named, registered holder. Such signature must be guaranteed by an “Eligible Institution” or
in some other manner satisfactory to NATCO. An “Eligible Institution™ means a bank ar 8 member of the Securities
Transfer Agent Medallion Program (STAMP) or member of the New York Stock Exchange Inc Medallion Signature
Program (MSP), Members of these programs are usually members of a recognized stack exchange in the United States,
members of the National Association of Securities Dealers or banks and trust companies in the United Siates.

5. Where the Letter of Transmittal is executed on behalf of a entity {corporation, partnership or association) or by a
fiduciary (an agent, executor, administrator, trustee, guardian or any person acting in a representative capacity), the
Letter of Transmittal must be accompanied by satisfactory evidence of authority to act in that capacity, such as
resclutions or an order of appointment.

6. Additional copies of the Letter of Transmittal may be obtained from NATCO at the address listed above or this form may
be photocopied if additional pages are needed.

7. Ifone or more Preferred Stock share certificate(s) have been lost or destroyed, this Letter of Transmittal should be
completed as fully as possible and forwarded to NATCO together with a letter stating the nature of the loss. NATCO will
respond with the replacement requirements, which must be properly completed and retumned priorto NATCO being able
to process payment.

Any questions should be directed to the Company, Archon Corporation at (702) 639-2246.

9. Ifyou retumn this Letter of Transmittal and your Preferred Stock before the Redemption Date, the items will be processed
by NATCO on or after the Redemption Date. Please allow adequate processing time of at least ten (10) bank business
days after receipt of this form, or the Redemption Date, whichever is later, before making inquiring to NATCO orthe
Company about your payment, [f your request is in order, the payment for your Preferred Stock will be mailed to you
using USPS first class mail at the address noted on the first page of this form. This payee will also be used for any
reporting forms that must be filed regarding payment.

hitps Jiwww sec.gov/Archives/edger /data/8 12482/000118312507 165898/dex 99 .htm i3
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Electronically Filed
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STEPHEN R. HACKETT, ESQ. . :
Nevada Bar No. 5010 w;_ i-fsﬂ«w-—-

JOHNATHON FAYEGH]I, ESQ.

Nevada Bar No. 12736

SKLAR WILLIAMS PLLC

410 South Rampart Boulevard, Suite 350

Las Vegas, Nevada 89145

Telephone 702-360-6000

Facsimile 706-360-0000

E-mail: shackett@sklar-law.com
ifayeghif@sklar-law.com

Attorneys for Plaintiff Stephen Haberkorn

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

STEPHEN HABERKORN, an individual,
CASE NO.: A-16-732619-B
Plaintiff, DEPT.NO.: XV

Vs,
PLAINTIFF STEPHEN HABERKORN'S

OPPOSITION TO DEFENDANTS?
ARCHON CORPORATION, a Nevada MOTION TO DISMISS COMPLAINT
Corporation; PAUL W, LOWDEN, an
individual; SUZANNE LOWDEN, an individual;
UNKNOWN DOE DIRECTORS OF ARCHON | Date of Hearing: Junc 9, 2016
CORPORATION; DOES 1 through 10; and ROE| Time of Hearing: 9:00 a.m.
ENTITIES 1 through 10, inclusive,

Defendants.

Plaintiff STEPHEN HABERKORN (“Plaintiff”), by and through his attomeys,
STEPHEN R, HACKETT, ESQ., and JOHNATHON FAYEGH]I, ESQ,, of the law firm SKLAR
WILLIAMS PLLC, hereby submits his Opposition to Defendants® Motion to Dismiss Complaint.
iy
1
17
111
111
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This Opposition is made and based upon all of the pleadings and papers on file herein,
the attached Memorandum of Points and Authorities and upon any oral argument at the hearing

on this Motion.

DATED this 13™ day of May, 2016.

Nevada Bar No, 5010 ;
JOHNATHON FAYEGHI, ESQ. '
Nevada Bar No. 12736

410 S. Rampart Blvd., Ste. 350
Las Vegas, Nevada 89145

Attorneys for Plaintiff Stephen Haberkorn
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MEMORANDUM OF POINTS AND AUTHORITIES

1. INTRODUCTION

Defendants’ Motion to Dismiss (“Motion”) seeks to dismiss Plaintiff’s Complaint in its
entirety pursuant to NRCP 12(b)(5). The entirc basis for the Motion is Defendants’ contention
that “because this action (and the factual basis for each of the claims for relief) is fundamentally
based on Archon’s alleged error in 2007, Plaintiff’s claims for relief necessarily accrued in 2007
and are barred by the applicable statutes of limitation.” However, Defendants® Motion ignores
the fact that any applicable statutes of limitation on Plaintiff’s claims were tolled by class action
tolling and equitable tolling based upon the previously filed (and still pending) class action cases
against Archon for the same conduct, Furthermore, Plaintiff’s breach of contract and breach of
fiduciary duty claims arise from a continuing and ongoing wrong due to Defendants’ failure to
pay the dividends that have accrued since the failure to properly redeem Plaintiff’s shares in
2007. Finally, Plaintif’s unjust enrichment claim did not commence to run until the judgments
in D.E, Shaw and Leeward became final afier they had been affirmed on appeal. Accordingly,
Defendants’ Motion to Dismiss should be denied in its entirety.

I1. STATEMENT OF FACTS

All of the allegations of PlaintifPs Complaint must be accepted as true for purposes of
this Motion to Dismiss. The following facts are alleged in Plaintiffs Complaint.
A, The Attempted Redemption of Archon Preferred Stock

In September 1993, Defendant Archon issued preferred stock. A Certificate of
Designation was filed for the preferred stock on or about September 30, 1993. Comp., 1 12-14.
The Certificate of Designation provided that the preferred stock could be redeemed at the
election of Archon. Defendant Archon purported to redeem its outstanding preferred stock as of
the close of business on August 31, 2007. Comp,, J 7. Pursuant to the Certificate of

Designation, the redemption price was required to be $2.14 per share plus the amount of all
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accrued and unpaid dividends to August 31, 2007. Defendant Archon did not properly calculate
the redemption price and paid its preferred shareholders only $5.241 per share, Comp., ] 18.
However, the redemption price should have been $8.69 per share. Comp., {27.
B. Prior Federal Court Litigation Against Defendant Archon

Three actions were filed against Defendant Archon in the United States District Court for
the District of Nevada challenging Defendant Archon’s calculation of the redemption price. On
August 27, 2007, D.E. Shaw Laminar Portfolios, LLC,, et al, filed the first action against
Defendant Archon alleging a miscalculation of the redemption price. Case No. 2:07-CV-01146-
PMP-LRL (*D.E. Shaw™). Comp., 1 25. The second action was filed as a class action by David
Rainero on November 20, 2007 and was brought on behalf of all of the preferred shareholders
except the plaintiffs in D.E. Shaw and the officers and directors of Archon. Case No. 2:07-CV-
01553-GMN-PAL (“Rainero™). A copy of the Rainero complaint is attached hereto as Exhibit
1.! The third action was filed by Leeward Capital, L.P. on January 2, 2008, Case No. 2:08-CV-
00007-PMP-LRL (“Leeward”). Comp., 4 26. Each of the foregoing actions are explained in
detail below.

1. D.E. Shaw and Leeward

In both the D.E. Shaw and Leeward cases, summary judgment was granted in favor of the
plaintiffs, The Court determined in published opinions that the redemption price should have
been $8.69 per share, calculated as the sum of $2,14 and the unpaid dividends in the amount of

$6.55 that had accrued to August 31, 2007. See D.E. Shaw Laminar Portfolios, LLC v. Archon

! Plaintiff requests the Court take judicial notice of the publicly filed class action complaints
attached hereto as Exhibits 1 and 2. NRS 47.130 permits this Court 1o take judicial notice of
facts that are “[c]apable of accurate and ready determination by resort to sources whose accuracy |
cannot reasonably be questioned... so that the fact is not subject to reasonable dispute.” NRS
47.130. Complaints filed in related to court actions are the proper subject of judicial notice,
Opoka v. Immigration & Naturalization Services, 94 F.3d 392 (7th Cir. 1996); see also
.grorékineie(a gbé\;evada Department of Corrections Psychological Review Pan, 124 Nev. 313, 183
J3d 133
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Corp., 570 F, Supp. 2d 1262 (D. Nev. 2008); D.E. Shaw Laminar Portfolios, LLC v. Archon
Corp., 755 F, Supp. 2d 1122 (D. Nev. 2010),

Defendant Archon appealed both the D.E. Shaw and Leeward judgments to the U.S.
Court of Appeals for the Ninth Circuit, On September 19, 2012, the judgments in D.E. Shaw and
Leeward were affirmed by the U.S. Court of Appeals for the Ninth Circuit in case numbers 11-
15406 and 11-15482. Comp., § 28.

After the judgments in D.E. Shaw and Leeward were affirmed by the U.S. Court of
Appeals for the Ninth Circuit, Archon paid the judgments sometime around January of February
of 2013. Comp., § 30. However, Archon failed to pay Plaintiff or any of the other preferred
shareholders. Comp., §31.

2, The Rainere Class Action

On November 7, 2013, after the judgments in D.E, Shaw and Leeward were affirmed,
partial summary judgment was granted in favor of the plaintiff in Rainero, Finding that Archon
was collaterally estopped by the judgments in D.E. Shaw and Leeward, the Court held “that the
issue of how to construe the Certificate [of Designation] so as to determine the correct method of
calculating the redemption price is settled” and held that the redemption price should have been
$8.69. See Exhibit 2, 47.

Subsequently, on September 29, 2014 the Court held that it did not have subject matter
jurisdiction and Rainero was dismissed without prejudice. At the time Rainero was dismissed,
the plaintiff’s amended motion for class certification was pending. Rainero is now on appeal to
the United States Court of Appeals for the Ninth Circuit. See Exhibit 2, ] 48.

3 Nevada State Court Litigation Against Defendants Archon, Paul Lowden
and Suzanne Lowden

Following the federal court’s dismissal of Rainero, a fourth action was filed by Dan
Raider against Defendants Archon, Paul Lowden and Suzanne Lowden in this Court. Raider’s

complaint was filed on January 9, 2015 and was brought as a purported class action on behalf of

PA054




[3*)

oo 1 W b W

10
11
12
13
14
15
16
17
8
19
20
21
22
23
24
25
26
27
28

all of the preferred shareholders except the plaintiff’s in D.E. Shaw and Leeward and the officers
and directors of Archon who were preferred shareholders. Case No. A-15-712113-B (“Raider™).
A copy of the Raider complaint is attached hereto as Exhibit 2. The Raider complaint alleged
the following six counts:
¢ Count I-declaratory relief;
¢ Count II-breach of contract claim for the unpaid balance of the redemption
price;
s Count Ill-breach of contract claim for the dividends which accrued since
August 31, 2007 redemption date;
¢ Count I'V-unjust enrichment based on the fact that once the judgments in D.E.
Shaw and Leeward were affirmed and paid, Archon was obligated to pay the
remaining preferred shareholders what they had paid the plaintiffs in D.E
Shaw and Leeward,;
o Count V-constructive trust and other equitable relief;, and
¢ Count Vl-breach of fiduciary duty against Defendant Paul and Suzanne
Lowden for failing to pay the remaining preferred shareholders what was paid
to the plaintiffs in D.E. Shaw and Leeward.

It was not until filing of the Raider complaint that plaintiff had notice that the judgments

in D.E, Shaw and Leeward cases had been paid by Defendant Archon. See Exhibit 2, ] 48.
C. Archon Has Not Paid Plaintiff the Full Redemption Price
Archon has yet to pay Plaintiff the full redemption price of $8.69 per share. Section
3(a)(i) of the Certificate of Designation specifically provides:
“On and after any such redemption date, dividends shall
cease to accrue on the shares redeemed and such shares

shall be deemed to cease to be outstanding, provided that
the redemption price (including any accrued and unpaid
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dividends to the date fixed for redemption) has been duly
paid or provided for.”

Because Archon failed to pay Plaintiff the full redemption price of $8.69 per share, the
conditions necessary for Plaintiff’s preferred stock to be deemed to be no longer outstanding
have not been satisfied. Thus, under the plain language of Section 3(a)(i) of the Certificate of
Designation, Plaintiff’s preferred stock remains outstanding and continues to accrue dividends.
Comp.,, 1 34-36.

D. Procedural History of This Case

Plaintiff filed the present Complaint on February 29, 2016 alleging the following claims
for relief against Defendants Archon, Paul Lowden and Suzanne Lowden: declaratory relief;
breach of contract; breach of fiduciary duty-unequal treatment of preferred stockholders; breach
of fiduciary duty-nondisclosure of material information; breach of fiduciary duty-wrongful
deregistration; fraud by nondisclosure; unjust enrichment; accounting; and injunctive relief.

On or about April 6, 2016, Defendants filed their Motion to Dismiss Complaint. In their
Motion, Defendants claim that each of Plaintiff’s claims are barred by the applicable statute of
limitations. Plaintiff now opposes Defendants’ Motion to Dismiss.

III. LEGAL STANDARD

Defendants have moved this Court for an Order dismissing Plaintif’s Complaint
pursuant to NRCP 12(b)(5). In considering a motion to dismiss pursuant to Rule 12(b)(5), the
Court is to construe the pleading “liberally [.]” See Simpson v. Mars Inc., 113 Nev, 188, 190, 929
P.2d 966 (1997) (noting that the “standard of review [for the Supreme Court] for a dismissal
under NRCP 12(b)(5) is rigorous as this court must construe the pleading liberally and draw
every fair inference in favor of the non-moving party.”) In addition, the Court must “recognize
all factual allegations in [the Plaintiffs] complaint as true and draw all inferences in its favor.”
See Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 670 (2008)

(citing Seput v. Lacayo, 122 Nev. 499, 501, 134 P.3d 733, 734 (2006)). Accordingly, this Court
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may grant Defendants’ Motion to Dismiss only if it appears “beyond a doubt” that Plaintiff
would be unable to prove any set of facts, which, if true, would entitle it to relief. Buzz Stew,
LLC, 124 Nev. at 228. Defendants have failed to carry this heavy burden and, as a result, their
Motion to Dismiss should be denied.

IV. LEGAL ARGUMENT
A, None of Plaintiff’s Claims Are Barred By The Statute Of Limitations

1. The Statute of Limitations on All of Plaintiff’s Claims Are Tolled By Class
Action Tolling

Courts throughout the country widely accept the doctrine of class action tolling, See Am.
Pipe & Constr. Co. v. Utah, 414 U.S. 538 (1974) (“[T]he commencement of a class action
suspends the applicable statute of limitations as to all asserted members of the class who would
have been parties had the suit been permitted to continue as a class action.”) “It is well-settled
that would-be class members are justified ~ even encouraged — in relying on a class action to
represent their interests with respect to a particular claim or claims, and in refraining from filing
of repetitious claims.” Yang v. Odom, 392 F.3d 97, 111 (3rd Cir, 2004). “Once the statute of
limitations has been tolled, it remains tolled for all members of the putative class until class .I
cerlification is denied.” Crown, Cork & Seal Co., Inc. v. Parker, 462 U.8. 345, 353 (1983). |

The Nevada Supreme Court follows the doctrine of class action tolling. In Jane Roe
Dancer I-VIl v. Golden Coin, Ltd, 124 Nev. 28, 176 P.3d 271 (2008), the Nevada Supreme
Court allowed a new class representative to be added even though her individual claim was
barred by the Fair Labor Standards Act statute of limitations. The Nevada Supreme Court held
that “NRCP 23 provides an “opt-out” class action construct, under which the original filing of
the complaint tolls any applicable statute of limitations.” Id. at 34,

Class action tolling has also been applied in Nevada’s Federal Courts and in the Ninth
Circuit. In McDonagh v. Harrah's Las Vegas, Inc., 2014 WL 2742874 (D. Nev. 2014) the

Nevada federal district court held that the statute of limitations was tolled during the period of
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time that a prior class action against Harrah’s was pending. In the prior class action, class
certification was never requested and the named plaintiff was dismissed as a result of her failure
to disclose the litigation on her bankruptcy schedule. The subsequently filed case was allowed to
proceed even though the statute of limitations would have expired except for the class action
tolling.

Similarly, in Cartholic Social Services, Inc. v. IN.S., 232 T.3d 1139, 1149 (9th Cir. 2000),
the Ninth Circuit Court of Appeals held that the statute of limitations “was tolled during the
pendency of [a previous] class action for the class members and would be class members in the
action now before us.” The Court held the filing of successive class actions tolled in the statute
of limitations during the period when both cases were pending. See also Yang v. Odom, 392 F.
3d 97, 111-12 (3"’ Cir. 2004) (applying class action tolling to successive class actions).

In this case, Plaintiff’s claims are timely because the commencement of Rainere in 2007

tolled the applicable statutes of limitations, In their Motion, Defendants assert that “every claim

made by Plaintiff in this case is fundamentally based on the assumption that Archon did not |

validly redeem its EPS on August 31, 2007.” The Rainero complaint challenged the validity of :

Archon’s calculation of the redemption price. See Exhibit 1. As such, the Rainero complaint
clearly provided Defendants with sufficient notice of the facts underlying Plaintiff's claims.
Rainero was commenced on November 20, 2007 and remained pending in the federal court until
September 29, 2014, at which time the federal court dismissed Rainero based on a lack of subject
matter jurisdiction. At the time Rainero was dismissed, the class had not been certified and
Plaintiff had not opted out. The Rainero case even now is still pending in that it is now on
appeal to the United States Court of Appeals for the Ninth Circuit. See Exhibit 2, § 48.

At the very least, the Rainero litigation resulted in a class action toll for the period of

time through September 29, 2014, if not through to today. Plaintiff’s Complaint in this case was
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filed 17 months later, on February 29, 2016, The statute of limitations on Plaintiff’s claims did
not expire during this 17 month time period.
Defendants may argue that class action tolling is not appropriate in this case because the
prior cases were filed in federal court, not state court. Therefore, Defendants may contend such
“cross-jurisdictional tolling” is not applicable in Nevada. However, there are several reasons this
argument cannot prevail. First, most of the “cross-jurisdictional tolling” cases involve filings in
different states, not just different court systems in the same state. Here, the prior cases were filed
in Nevada federal court and all involved Archon, a Nevada corporation. Under these
circumstances, there is no compelling reason for a Nevada state court to not recognize tolling
based upon a Nevada federal court action encompassing substantially the same claims.
Second, even if the court were to consider the Nevada’s federal district court a separate
jurisdiction, numerous cases recognize and adopt cross-jurisdictional tolling under similar
circumstances. See, e.g., Dow Chemical Corp. v. Blanco, 67 A.3d 392 (Del. 2013); Stevens v.
Novartis Pharm. Corp., 358 Mont. 474, 247 P.3d 244, 249 (2010); Vaccariello v. Smith &
Nephew Richards, Inc., 94 Ohio St.3d 380, 763 N.E.2d 160 (2002). As the Delaware Supreme
Court stated in Dow Chemical Corp. v. Blanco:
While American Pipe and its progeny all involved class actions
and subsequent suits brought in the same jurisdiction, this factual
distinction makes no legal difference. American Pipe considered
the competing interests of class actions and statutes of limitation—
efficiency and economy of litigation balanced against notice to the
defendants. Balancing these two interests, the Supreme Court
found that the relevant statute of limitations was tolled during the
pendency of the class action. That analysis is equally sound
regardless of whether the original class action is brought in the
same or in a different jurisdiction as the later individual action.

Id. 67 A.3d at 397. Accordingly, the court here should recognize cross jurisdictional tolling for

identical reasons.

1
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2 The Statute of Limitations on Plaintif’s Claims is also Tolled by Equitable Tolling

Equitable tolling is recognized in Nevada. Copeland v. Desert Inn Hotel, 99 Nev. 823,
673 P.2d 490 (1984). In Copeland, the Nevada Supreme Court applied equitable tolling to an
employment discrimination action that otherwise would have been barred by non-compliance
with the applicable limitations period. In O’Lane v. Spinney, 110 Nev. 496, 874 P.2d 754
(1994), the Nevada Supreme Court stated that “there would be a basis for invoking the doctrine
of equitable tolling during the period of plaintiff’s bankruptcy proceedings if it could be shown
that O’Lane had no legitimate basis for seeking protection under the Bankruptcy Act.” Id. at
501.

More recently, the Nevada Supreme Court applied equitable tolling in a case where a
taxpayer had failed to file a written claim for a refund of overpaid sales tax where the statute of
limitations was a defense. State Dept. of Taxation v. Masco Building Cabinet Group, 127 Nev.
Adv. Op. 67, 265 P.3d 666, 671 (2011). The Court explained:

Equitable tolling operates to suspend the running of a statute of

limitations when the only bar to a timely filed claim is a procedural
technicality, Copeland v. Desert Inn Hotel, 99 Nev. 823, 826, 673
P.2d 490, 492 (1983) (“We therefore adopt the doctrine of
equitable tolling ...; procedural technicalities that would bar claims
... will be looked upon with disfavor.”); Lantzy v. Centex Homes,
31 Cal.4th 363, 2 Cal.Rptr.3d 655, 73 P.3d 517, 523 (2003) (“This
court has applied equitable tolling in carefully considered
situations to prevent the unjust technical forfeiture of causes of
action....”). Even when the claim's untimeliness is due to a
procedural technicality, application of the doctrine is appropriate
only when “ ‘the danger of prejudice to the defendant is absent’ ”
and ¥ “the interests of justice so require.’ ” Seino v. Employers Ins.
Co. of Nevada, 121 Nev. 146, 152, 111 P.3d 1107, 1112 (2005)
(quoting Azer v. Connell, 306 F.3d 930, 936 (9th Cir.2002)).

In applying the doctrine of equitable tolling in Masco, the Court looked at the following

non-exclusive factors: (1) the diligence of the claimant; (2) the claimant’s knowledge of the

relevant facts; (3) the claimant’s reliance on authoritative statements made by the administrative

11
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agency; and (4) whether these statements misled the claimant. Masco, 265 P.3d at 672 (citing
Copeland, 99 Nev. at 826).

When considering these factors within the context of this case, it becomes clear that to
prevent an injustice, equitable tolling should be applied. Here, the interests of justice require
equitable tolling because:

o It was determined with finality in D. E. Shaw and Leeward that the redemption

price should have been $8.69, not $5.241;

¢ Defendant Archon is bound by the determinations in D.E. Shaw and Leeward, E

¢ Plaintiff was entitled to and did reply upon the filing of the Rainero case to
protect his rights as a member of the putative class;

e Rainero was not dismissed on the merits and therefore, the dismissal did not
in any way relieve Defendant Archon of its obligation to pay Plaintiff $8.69
per share;

» Defendant Archon paid some of the preferred shareholders $8.69 per share;
but

e Defendant Archon has not paid Plaintiff $8.69 per share and failed to ever
notify Plaintiff of its obligation to do so.

Furthermore, there is absolutely no danger of prejudice to Defendants in the instant |
matter. Defendant Archon has been in continuous litigation over the redemption price since the
preferred stock was purportedly redeemed in August 2007. In fact, at least three actions raising
these same issues are presently pending, the appeal in Rainero, the Raider action and this action.

Accordingly, based on the foregoing, the statute of limitations should be equitably tolled,
allowing Plaintiff to pursue his claims against Defendants.

B. The Statute of Limitations Has Not Run On Several of Plaintiff’s Claims

12
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Even if the statute of limitations on Plaintiff’s claims were not tolled as set forth above,
they were the applicable statute of limitations has yet to run on several of Plaintiff’s Claims.

1. The Statute of Limitations Has Not Run On Plaintiff’s Breach of Contract
and Breach of Fiduciary Duty Claims

Statutes of limitation generally prohibit the commencement of causes of action after a
fixed period of time following a given occurrence. Davenport v. Comstock Hills-Reno, 118 Nev.
389, 391, 46 P.3d 62, 64 (2002). In determining whether a statute of limitations has run against
an action, the time must be computed from the day the cause of action accrued. Clark v. Robison,
113 Nev. 949, 951, 944 P.2d 788, 789 (citing White v. Sheldon, 4 Nev. 280, 288-89 (1868)). A
cause of action “accrues” when a suit may be maintained thereon. /d. Furthermore, a cause of
action accrues when a litigant discovers or should have discovered every element of the cause of
action. Siragusa v. Brown, 114 Nev. 1384, 1392, 971 P.2d 801, 807 (1998). An action does not
even accruc until the litigant discovers or should have discovered the existence of damages.
Gonzales v. Steward Title of Northern Nevada, 111 Nev. 1350, 1353, 905 P.2d 176, 178 (1995).
Dismissal on statute of limitations grounds is only appropriate when “uncontroverted evidence
irrefutably” demonstrates a plaintiff discovered the facts that support all elements of & claim.
Bemis, 114 Nev, at 1025, 967 P.2d at 440.

Defendants argue that PlaintifP’s breach of contract claim is time barred because the
claim is allegedly based entirely on the fact that Archon incorrectly calculated the proper
redemption price for the preferred shares at the time of the purported redemption on August 31,
2007. The argument ignores the fact that Plaintiff’s claim for breach of contract alleges multiple
ongoing breaches of the Certificate of Designation on the part of Archon.

The Court must evaluate each of the alleged breaches of the Certificate of Designation on
the part of Archon to determine its respective timeliness. “There are contracts... that have been
said to require continuing (or continuous) performance for some specified period of time, a

period that may be definite or indefinitc when the contract is made.” Hi-Lite Products Co. v. Am.

13
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Home Products Corp., |1 F.3d 1402, 1408 (7th Cir. 1993) (;:iﬁng 4 Corbin on Contracts § 956 at
841 (1951)). Contracts requiring continuous performance are capable of being breached on
numerous occasions. fd. Accordingly, because each breach of a continuous duty has its own
accrual date, a plaintiff may suc on any breach which occurred within the limitation's period,
even if earlier breaches occurred outside the limitation period. Id.; see also State ex rel. Dept. of
Transp. v. Cent, Tel. Co. of Nevada, 107 Nev. 898, 901, 822 P.2d 1108, 1110 (1991) (continuing
duty to “maintain [an] underground conduit in good and safe condition™ gave rise to liability for
injury that occurred nineteen years later). Furthermore, it is well established that where, as here,
contract obligations are payable in installments, the six year statute of limitations commences to
run against each installment as it becomes due. Clayton v. Gardner, 107 Nev. 468, 470, 813
P.2d 997 (1991) (each failure to pay an installment on a loan constituted a separate breach and
the period of limitations began to run on each installment only when the installment became
duc); Bongiovi v. Bongiovi, 94 Nev. 321, 321, 579 P.2d1246 (1978) (alimony installments).

The first breach of the Certificate of Designation was Archon’s improper calculation of

the redemption price which occurred at the time of the purported redemption on August 31,

2007. As a result of Defendant Archon’s first breach, Plaintiff’s preferred shares remained !

outstanding and continued to accrue dividends after August 31, 2007. Because Plaintiff’s
preferred shares remain outstanding, Defendant Archon’s obligations pursuant to the Certificate
of Designation continue in full force to this day. Moreover, the first breach subsequently lead to
the three later breaches of the Certificate of Designation alleged by Plaintiff in his Complaint:
(1) Archon’s June 2008 purchase of 62,604 shares of its common stock; (2) Archon’s November
3, 2010 purchase of 225,000 shares of its common stock; and (3) Archon’s March 2011
payments to the Archon stockholders who held fewer than 250 shares of Archon common stock
before the reverse stock split. Plaintiff alleges that these three events constituted breaches of

Section 2(b)(ii) of the Certificate of Designation because Archon did not declare and pay full

14
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cash dividends on Plaintiff’s preferred stock for the immediately preceding two dividend periods
prior to the aforementioned purchases and payments.

However, none of these breaches could have been discovered by Plaintiff and did not
accrue until the judgments in D.E. Shaw and Leeward were declared final in by the Ninth Circuit
and paid by Archon in late 20102 or early 2013. Only at that time did refusal by Archon to pay
Plaintiff occur and only then did it become apparent that Plaintiff had been injured by the
corporate events because he had been stripped of his rights as a shareholder even though no stock
was ever propetly redeemed. It is the ongoing failure of Defendant Archon to property redeem
Plaintiff's shares that continues to cause damages to Plaintiff,

2. The Discovery Rule Protects Plaintiff’s Breach of Fiduciary Duty and Non-
Disclosure Claims

Plaintiff's third claim for relief for breach of fiduciary duty alleges that Defendants Paul
and Suzanne Lowden breached their statutory and fiduciary duty to treat all holders of the
preferred stock equally by causing Archon to pay the unpaid balance of the redemption price to
D.E. Shaw and Leeward but failing to cause Archon to pay the unpaid balance of the redemption
price to Plaintiff. Plaintiff's fourth claim for relief for breach of fiduciary duty and sixth claim
for relief for non-disclosure aileges that Defendants Paul and Suzanne Lowden breached their
fiduciary duty by failing to disclose to and/or notify shareholders of the correct redemption price.

A breach of fiduciary duty is a fraud giving rise to the application of the three year statute
of limitations. NRS 11,190(3)(d); Shupe v. Ham, 98 Nev. 61, 64, 639 P.2d 540, 542 (1982). For
an action of fraud or breach of fiduciary duty, the cause of action in either case does not accrue
until the discovery by the aggrieved party of facts constituting the fraud or mistake. Id A
fiduciary has a duty to make full and fair disclosure of all facts which materially affect the rights
and interests of the parties, and, where a fiduciary relationship exists, facts which would
ordinarily require investigation may not excite suspicion. Golden Nugget, Inc. v. Ham, 98 Nev. |

311, 314-15, 646 P.2d 1221, 1223-24 (1982). Under the discovery rule, the statutory period of

15
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Jimitations is tolled until the injured party discovery or reasonably should have discovered facts
supporting a cause of action. Bemis v. Estate of Bemis, 114 Nev. 1021, 1024 (1998) (citing
Peterson v. Bruen, 106 Nev. 271, 274 (1990)). The rationale behind the discovery rule is that the
policies served by statutes of limitation do not outweigh the equitable concern that a plaintiff
should not be barred from recovering for wrongdoing before hé knew that he was injured and can |
reasonably discover the cause of his injuries. Bemis, 114 Nev. at 1024. Moreover, the Nevada
Supreme Court has often stated that “[wjhen the plaintiff knew or in the exercise of proper
diligence should have known of the facts constituting the elements of his cause of action is a
question of fact for the trier of facl.” See In re Amerco Derivative Litig., 252 P.3d at 703; Havas
v. Engebregson, 97 Nev. 408, 411-12, 633 P.2d 682, 684 (1981); Millspaugh v. Millspaugh, 96
Nev. 446, 449, 611 P.2d 201, 202 (1980); Golden Nugget, Inc. v. Ham, 95 Nev, 45, 48-49, 589
P.2d 173, 175-76 (1979); Oak Grove Investors v. Bell & Gosseit Co., 99 Nev. 616, 623, 668 P.2d
1075, 1079 (1983), disapproved of on other grounds by Calloway v. City of Reno, 116 Nev. 250,
993 P.2d 1259 (2000).

In their Motion, Defendants make inappropriate factual arguments as to when the statutes
of limitations on Plaintiff’s claims began to run, With regard to Plaintiff’s third claim for relief,
Defendants argue that as of October 15, 2012, and no later than January 4, 2013, Plaintiff was on
notice that the D.E, Shaw and Leeward plaintiffs were being paid the correct redemption price
based upon the fact that Writs of Execution were issued by the federal court on those dates. See
Exhibits 2 and 3 to Plaintif’s Motion. To the contrary, these Writs of Execution indicated that
the judgments in D.E. Shaw and Leeward had nof been paid as of those dates. Id. Nothing in the
Writs of Execution or any other documents produced by Defendants shows that Archon paid
these judgments or when those payments were made.

Plaintiff's third claim for relief arises out of the Defendants payment to the plaintiffs in

D.E. Shaw and Leeward and failure to pay the same to Plaintiff. As such, the statutes of
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limitations on Plaintiffs third claim for relief only began to run once Plaintiff knew or |
reasonably should have known that Defendants had paid the D.E. Shaw and Leeward plaintiffs 'i
the correct redemption price without paying Plaintiff the same amount. Plaintiff did not
reasonably know that the D.E. Shaw and Leeward plaintiffs had been paid the correct redemption

price until at the earliest, January 2015, when the Raider complaint was filed making such

allegations. See Exhibit 2, at § 46, As such, Plaintiff had no basis for knowing that Defendants

breached their statutory and fiduciary duty to treat all holders of the preferred stock equally until
at the earliest, January 2015,

With regard to PlaintifPs fourth and sixth claim for relief, Defendants argue that at a
minimum, Plaintiff knew or should have known of the facts regarding Archon’s alleged
miscalculation of the redemption price no later than the time of Archon's Form 10-Q was filed
on February 18, 2011, Defendants’ factual argument is incorrect. Plaintiff’s fourth and sixth
claim for relief allege that Defendants breached their fiduciary and statutory duties by failing to
notify and or disclose the correct redemption price afer the decisions in D.E. Shaw and Leeward
became final. The Ninth Circuit’s decision was issued on September 19, 2012 and Archon had
until December 17, 2012 to pursue its remaining appellate remedies. It cannot be said that before
the judgments in D.E. Shaw and Leeward were affirmed, that Plaintiff’s claims for non-
disclosure accrued. Defendants argue to the contrary by making factual assertions about what
Plaintiff should have known from reading SEC filings over a year earlier. However, whether a
plaintiff exercised reasonable diligence in discovering their causes of action “is a question of fact
to be determined by the jury or trial court after a full hearing.” Bemis, 114 Nev. At 1025.
Dismissal on statute of limitations grounds is only appropriate “when uncontroverted evidence
irrefutably demonstrates plaintiff discovered or should have discovered” the facts giving rise to
the cause of action. /d. (quoting Mosesian v. Peat, Marwick, Mitchell & Co., 727 F.2d 873, 977

(Sth Cir. 1984)).
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For the reasons stated above, Plaintiff did not have reason to suspect he was not being :
paid the correct redemption price to which he was entitled until after the Defendants actually
paid the correct redemption price to the plaintiff’s in D.E, Shaw and Leeward. Further, Plaintiff
was precluded from discovering whether the correct redemption price had been paid due to the
Defendants conduct in this action, the deregistration of Archon. In fact, plaintiff didn’t find out |
about the alleged payment of the D.E. Shaw and Leeward plaintiffs until until he read the Raider
complaint filed in January 2015. Not only does this further misconduct by Defendants toll any
applicable statutes of limitations, but the fact intensive nature of this ‘“reasonability”
determination makes it inappropriate to decide as a matter of law when Plaintiff should have
realized that he was the victim of wrongdoing.

3. Plaintiff’s Claim for Unjust Enrichment Is Not Barred By The Statute Of

Limitations. The Four (4) Year Statute Of Limitations Did Not Commence
To Run Until The Judgments In D.E. Shaw and Leeward Became Final After
They Had Been Affirmed On Appeal

Plaintiff's claim for relief for unjust enrichment alleges that once the Ninth Circuit
affirmed the judgments in D.E. Shaw and Leeward and the time for filing a petition for
rehearing, en banc and a petition for certiorari had passed, there was no basis in law or equity for
Defendant Archon te retain the unpaid balance of the redemption price and the dividends which
continued to accrue. In their Motion, Defendants argue that Plaintiff's claim for unjust
enrichment necessarily accrued no later than August 31, 2007, the date of the purported
redemption of the preferred shares, and as a result Plaintiff’s claim is barred by the four-year
statute of limitations set forth in NRS 11.190(2)(c). Plaintiff agrees with Defendants that the
applicable statute of limitations is four (4) years. However, the four year statute of limitations
did not commence to run at the earliest, December 19, 2012,

Unjust enrichment is “the unjust retention...of money or property of another against the

fundamental principles of justice or equity and good conscience.” Topaz Mutual Co. v. Marsh,

108 Nev. 843, 856, 839 P.2d 606 (1992). A cause of action “accrues” when a suit may be
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maintained thereon, /4 Furthermore, a cause of action accrues when a litigant discovers or
should have discovered every element of the cause of action. Siragusa v. Brown, 114 Nev. 1384,
1392, 971 P.2d 801, 807 (1998). In this case, Plaintiff’s unjust enrichment claim did not arise
until Defendant Archon retained money “against the fundamental principles of justice and
equity, good faith, and good conscience.” This occurred when Archon’s obligation to pay the
comrect redemption price of $8.69 was determined authoritatively and with finality. This
obligation occurred after the judgments in D.E. Shaw and Leeward were affirmed, September 19,
2012, and the time for pursuing any further appellate remedies had passed, December 19, 2012.
As such, the four (4) year statute of limitations does not provide Defendants any cover, as '
Plaintiff's Complaint was filed well before the nominal bar date of December 19, 2016.

4, Plaintiff’s Claims For Declaratory Relief and Injunctive Relief are Timely

In their Motion, Defendants argue that “because Plaintiff’s claim for declaratory relief is
based on the same time-barred claims for relief discussed above, it is barred by the applicable
statutes of limitations and must be dismissed.” Similarly, with regard to Plaintiff’s claims for |
injunctive relief and accounting, Defendants argue that because Plaintiff failed to timely
challenge Archon’s redemption of the EPS, Plaintiff has no viable claim upon which to seek
injunctive relief and/or an accounting. However, as set forth in detail above, none of Plaintiff’s
claims are barred by the statute of limitations, including those claims that are the basis for
Plaintiff’s claims for declaratory relief, an accounting, and injunctive relief. Plaintiff’s claims
for declaratory relicf, an accounting, and injunctive relief, which are based on the same facts and
circumstances as Plaintiff’s other claims, were tolled by the prior and currently pending class
actions. Based on the foregoing, Defendants’ Motion should be denied as it relates to Plaintiff’s
claims for declaratory, an accounting, and injunctive relief.
Iy
1
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V. CONCLUSION

For all of the reasons set forth above, Plaintiff respectfully requests that this Court deny

Defendants’ Motion to Dismiss in its entirety and require Defendants to file an Answer on the

merits of this case.

Dated this 13" day of May, 2016.

20

SKLAR WILLIAMS PLLC

TEPHEN R, HACKETT, ESQ.
Nevada Bar No. 5010
JOHNATHON FAYEGHI, ESQ.
Nevada Bar No. 12736

410 S, Rampart Blvd,, Ste, 350
Las Vegas, Nevada 89145

Attorneys for Plaintiff Stephen Haberkorn
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 13" day of May, 2016, a true and correct
copy of the above and forgoing PLAINTIFF STEPHEN HABERKORN'’S OPPOSITION TO
DEFENDANTS® MOTION TO DISMISS COMPLAINT was submitted electronically for
filing and/ or service with the Eighth Judicial District Court. Electronic Service of the foregoing
document shall be made to all parties listed on the MASTER SERVICE LIST in accordance
with the Electronic Service.

Service was also made upon the following, by depositing a copy of same in the United
States Mail, postage prepaid, addressed to:

John P. Desmond, Esq.

Justin J. Bustos, Esq.

Dickinson Wright PLLC

100 West Liberty Street
Reno, NV 89501

jdesmond@dickinsonwright.com

jbustos@dickinsonwright.com

Attorneys for Defendants
Archon Corporation
Paul W, Loweden, and Suzanne Lowden
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Case 2:07-cv-01553-GMN-PAL Document 1 Filed 11/20/07 Page 1 of 7

Steven J. Parsons

Nevada Bar No. 363

Law OFFICES OF STEVEN J. PARSONS
City Center West, Ste, 108
7201 W, Lake Mead Blvd,

Las Vegas, NV 89128-8354
(702)384-9200
(702)384-5900 (fax)
SteveSJP@pclv.com

Attorney for Plaintiff

DAVID RAINERQ, an individual,

on behalf of himself and on behalf
of others similarly situated

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

DAVID RAINERO, an individual, Case No.
on behalf of himself and on behalf
of others similarly situated, COMPLAINT

Plaintiff, JURY DEMAND
V8, NOTICE OF RELATED CASE"
ARCHON CORPQORATION, a Nevada
corporation,

Defendant.

/
Plaintiff DAVID RAINERQ, by his attorney, Steven J. Parsons of Law OFFICES OF STEVEN

J. Parsons, as an individual on hehaif of himself and on behalf of others similarly situated,
complains of Defendant ARCHON CORPORATION (“Archon™) a Nevada corporation, and as
causes of action, complains and alleges as follows:

PARTIES, JURISDICTION and VENUE

1. Plaintiff David Rainero is a resident of the State of Pennsylvania.
2. Defendant Archon is a Nevada corporation whose principal place of business is

Las Vegas, Clark County, Nevada.

1A related case Is pending In southern division of this District: D. E. Shaw Laminar Portfollos, L.L.C., et.
Al., v. Archon Corporation; Case No, 2:07-cv-01146-PMP-(LRL}

Law Offices of Steven |, Parsons

City Center West, Sulte 108

7201 W. Lake Mead Boulovard

Las Vegas, Nevada 89128-8154

(702)384-9900; fax (702)384-5900 Page 1 of 7
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3. The amount in controversy exceeds Five million dollars ($5,000,000.00)
exclusive of interest and costs.

4, This Court has jurisdiction under 28 U.S.C. § 1332(d)(2).

5. Venue lies in this District of Nevada under 28 U.S.C. § 1391 because Defendant
Archon s domiciled in and conducts business within the District and because & substantial
part of the events or omissions giving rise to the claim occurred in this district. Further, venue
properly lies in the so-called southern division of this Court.

STATEMENT OF THE CASE
6. On or about August 20, 1993, Defendant Archon, then known as “Sahara

Gaming Corporation,” adopted a resolution (“Resolution”) creating Nine million (9,000,000)
shares of the Preferred Stock.

7. On or about September 30, 1993, Defendant Archon filed a Certificate of
Designation {“Certificate”) for the Preferred Stock with the Secretary of State of the State of
Nevada. The Resolution was set forth in the Certificate. A copy of the Certificate is attached
hereto and incorporated herein as set forth fully, Exhibit “1."

8. Defendant Archon subsequently issued shares of the Preferred Stock,
denominated as Exchangeable Redeemable Preferred Stock (“Preferred Stock”).

9, Defendant Archon recently redeemed its outstanding Preferred Stock. The
redemption price was required to be $2.14 per share plus the amount of all accrued and
unpaid dividends. Defendant Archon did not properly calculate the redemption price and each
shareholder has been damaged in the amount of $3.45 per share.

10.  Plaintiff David Rainero was an owner of Archon Preferred Stock as of the close
of business on August 31, 2007.

11. According to the Proxy Statement filed by Defendant Archon on June 1, 2007
with the Securities and Exchange Commission, as of May 11, 2007, there were Four million
four hundred thirteen thousand seven hundred seventy-seven {4,413,777) shares of the

Preferred Stock issued and outstanding. According to the Proxy Statement, as of May 1,

Law Offices of Steven |, Parsons

City Center West, Suite 108

7201 W, lake Mead Boulevard

Las Vegas, Nevada 89128-8154

[702)384-9900; fax {702)364-5900 Page 2 of 7
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2007, Paul Lowden, Chairman and CEO of Archon owned 18.4% of the Preferred Stock and
74.7% of Defendant Archon's common stock. All directors and officers of Defendant Archon
owned 18.9% of the Preferred Stock and 75.4% of the common stock.
THE REDEMPTION OF THE PREFERRED STOCK
12,  Paragraph 3(a){l) of the Resclution and Certificate provided that the shares of

the Preferred Stock could be redeemed at any time or from time to time, in whole or in part,
at the election of Defendant Archon.

13.  OnlJuly 31, 2007, Defendant Archon issued a Notice of Redemption (“Notice")
to the holders of outstanding shares of the Preferred Stock announcing its intent to “redeem
all of the outstanding shares of the Preferred Stock issued and outstanding as of the close of
business on August 31, 2007". The Notice stated that issued and outstanding shares of the
Preferred Stock would be redeemed at “the redemption price of $5.241 per share”,

14. The Notice also stated that upon redemption, the Preferred Stock would “be
delisted from further trading.”

15. The Preferred Stock has since been redeemed as provided in the Notice,

THE REDEMPTION PRICE
16. Paragraph 3(a){l) of the Resolution and the Certificate provided that the

redemption price is “equal to the Liquidation Preference”.

17. The “Liquidation Preference”, In turn, was defined in paragraph 7 of the
Resolution and the Certificate to be equal to “the sum of (1) $2.14, plus (i} an amount equal
to all accrued and unpaid dividends for the then current Dividend Period, through the date of
liquidation, dissolution or winding up, plus all prior Dividend Periods, whether or not declared”.
Paragraph 2(a) of the Resolution and the Certificate provided that semi-annual dividend
periods “{each a ‘Dividend Period’) shall commence on and include the 31st day of March
and the 30th day of September of each year and shall end on and include the date next
preceding the following Dividend Payment Date.” Paragraph 2(a) of the Resolution and the
Certificate also provided that DiQidend Payment Dates were March 31* and September 30"

taw Offices of Steven }, Parsans

City Center West, Suite 108

7201 W. lake Mead Boulevard

Las Vegas, Nevada 89128-8354

{702)384-9900; fax (702)384-5900 Page 3 of 7

PAO74



Case 2:07-cv-01553-GMN-PAL Document 1 Filed 11/20/07 Page 4 of 7

1 or the next business day, if the date was a non-business day.

2 18. The amount of the accrued and unpaid dividends must be determined to
1 caleulate and determine the Redemption Price.

4 THE AMOUNT OF THE ACCRUED AND UNPAID DIVIDENDS .

5 19. Paragraph 2(a} of the Resolution and the Certificate provided for payment to

& holders of the Preferred Stock of cumulative cash dividends calculated as follows:

7 "a rate per annum per share (the ‘Dividend Rate') initially set at 8% of (I)

8 $2.14 plus (i) accrued but unpaid dividends as to which a Dividend Payment

9 Date has occurred, Dividends shall accrue from the date of issuance and are

10 payable semi-annually on...[the Dividend Payment Date]".

11 20. Paragraph 2 of the Resolution and the Certificate further provided. that initial

12 Dividend Rate was 8% per annum and that after the tenth Dividend Payment Date, the
13 Dividend Rate would increase periodically to a maximum of 16% per annum. The Dividend
14 Rate reached 16% per annum prior to the redemption of the Preferred Stock.

15 21, Paragraph 2(a) of the Resolution and the Certificate also provided the dividends
16 “shall be fully cumulative and shall accrue (whether or not declared), on a daily basis....”

17 22. Paragraph 2 of the Resolution and the Certificate also provided that “on any or
18 ail of the first six Dividend Payment Dates [Defendant Archon] may, at its option, pay dividends
13 on the Fxchangeable [Redeemable] Preferred Stock in the form of additional shares of
20 Exchangeable [Redeemable] Preferred Stock at the rate per annum of 0.08 shares of
21 additional Exchangeable [Redeemable] Preferred Stock for every share entitled to receive a
22 dividend. On the first six Dividend Payment Dates, Archon elected to pay dividends in the form
23 of additional shares of the Preferred Stock as provided in Paragraph 2 of the Resolution and
24 the Certificate,

25 23.  After the sixth Dividend Payment Date, Defendant Archon did not pay any
26 dividends on the Preferred Stock and, in particular, did not pay any cash dividends.

27 24, Because Defendant Archon did not pay any cash dividends on the Preferred

Law Offices of Steven J, Parsans

City Center West, Suite 108

7201 W. Lake Mead Boulevard

Las Vegas, Nevada 89128-8354

(702)384-9900; fax (702)384-5900 Page 4 of 7
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Stock, all dividends due subsequent to the sixth Dividend Payment Date accumulated.

25. Paragraph 2(a) of the Resolution and the Certificate requires that each of the
accrued and unpaid dividends be calculated by applying the applicable Dividend Rate (8-16%
annually) to the sum of $2.14 and the accrued but unpaid dividends as to which a Dividend
Payment Date had then occurred.

26. Calculated as required by the Resolution and the Certificate, the unpaid and
accrued dividends total $6.55. The required Redemption Price Is therefore $8.69 ($2.14 +
$6.55).

27. In calculating the respective accrued and unpaid dividends, Defendant Archon
appiied the Dividend Rate only to $2.14, not to the sum of $2.14 and the accrued but unpaid
dividends as to which a Dividend Payment Date had occurred. As a result, the Redemption
Price calculated by Defendant Archon was $3.45 lower than it would have been had it been
calculated as required the Resoiution and the Cerificate.

CLASS ACTION ALLEGATIONS
28. Plaintiff David Rainero brings this action on behalf of himself and on behalf of

a class defined as alt holders of outstanding Preferred Stock as of the close of business on
August 31, 2007, except:
a, Paul W. Lowden, Suanne Lowden, John W. Delaney,
William J. Raggio, Howard Foster, Richard H, Taggart, and
any other officer or director of Archon Corporation.
b. D. E. Shaw Laminar Portfolios, LLC, LC Capital Master
Fund, Ltd., LC Capital/Capital Z SPV, LP, Magien Asset
Management Corp, Mercury Real Estate Securities Fund
LP, Mercury Real Estate Securities Offshore Fund Limited,
Black Horse Capital LP, Black Horse Capital (QP) LP, Black
Horse Capital Offshore Ltd. and Plainfield Special
Situations Master Fund Limited.

Law Offices of Steven J. Parsons

City Center West, Suite 108

7201 W, Lake Mead Boulevard

Las Vegas, Nevada 89128-8354

(702)384-9900; fax (702)384-5900 Page 5 of 7
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29. The' class is so numerous that joinder of all members is impractical. On
information and belief, there were approximately 1,483,270 outstanding shares of the
Preferred Stock held by members of the Class as of August 31, 2007.

30. There are questions of law and fact common to the class.

31. Plaintiff's claims are typical of the claims of the class. The claims all arise from
the same operative facts and are based on the same legal theories.

32.  Plaintiff will fairly and adequately protect the interests of the class.

33. The prosecution of separate actions by individual members of the class would
create a risk of:

a. Inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for Defendants;

b. Adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests.

34. Defendant Archon has acted on grounds generally applicable to the class,
thereby making appropriate final injunctive relief or comresponding declaratory relief with
respect to the class as whole,

35. The questions of law or fact common to the members of the class predominate
over any questions affecting any individual members and a class action is superior to other
available methods for the fair and efficient adjudication of the controversy.

36. There is one central and overriding issue in this case: “What Is the proper
method under the Resolution and the Certificate for calculating the Liquidation Preference?”

CLAIM FOR RELIEF

37. Defendant Archon was required by the Resolution and the Certificate and

otherwise by law to pay Plaintiff and each member of the Class an amount equal to the
Liquidation Preference for each share of Preferred Stock it redeemed.

38. Defendant Archon was required by the Resolution and the Certificate and
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otherwise by law t0 calc;ulate the Liguidation Preference in the manner required by the
Resolution and the Certificate.

39. Defendant Archon calculated the Liquidation Preference was $5.241 per share.

40. Defendant Archon did not calculate the Liquidation Preference in the manner
required by the Resolution and the Certificate.

41. Calcuiated in the manner required by the Resolution and the Certificate, the
Liguidation Preference is $8.69 per share.

42,  Plaintiff and each ofthe members of the Class has been damaged in the amount
of $3.45 per share.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff DAVID RAINERGQ, on his own behalf and on behalf of others

similarly situated, prays that this Honorable Court enter Judgment against Defendant ARCHON
CORPORATION in the amount to which he and the members of the Class are found to be
entitled, together with costs of the litigation, all interest as provided for by law, including pre-
judgment interest, and attomey's fees.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands a jury trial as provided by Rule 38(a) of the Federal Rules of
Civil Procedure, or as otherwise may be provided for by law.
Dated: Tuesday, November 20, 2007,
Law OFFICES OF STEVEN J. PARSONS
/s/ Steven I, Parsons

STEVEN J. PARSONS
Nevada Bar No. 363

Attorney for Plaintiff
DAVID RAINERO, an individual, on behalf of
himself and others similarly situated
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EX-99.2 3 dex992.htm CERTIFICATE OF DESIGNATION

EXHIBIT 99.2
FILED
L THE OfROE
“STTE O e
TE OF NEVADA CERTIFICATE OF DESIGNATION
OF THE
SEP 30 1993 EXCHANGEABLE REDEEMABLE PREFERRED

STOCK

[ ¥
LS, Reaitakete . (Par Value $.01 Per Share)
OF

Xo, 7679-93 SAHARA GAMING CORPORATION

Pursuant to Section 78.195 of the
Nevada Revised Stantes

The undersigned duly authorized officers of Sahara Gaming Corporation, a corporation organized and existing under the
Nevada Revised Statutes, as amended (the “Company”), in accordance with the provisions of Section 78.195 therefore, DQ
HEREBY CERTIFY:

That pursuant to the authority conferred upon the Board of Directors by the Articles of Incorporation of the Company,
the Board of Dircctors of the Company (the “Board of Directors™) on August 20, 1993, adopted the following resolution
creating a series of 9,000,000 shares of Preferred Stock, $.01 per share par value;

RESOLVED, that pursuant to the authority expressly granted to and vested in the Board of Directors by pravisions of
the Articles of Incorporation of the Company (the “Articles of Incorporation™), and the Nevada Revised Statutes, as smended,
the insuance of a series of the Company’s preferred stack, par value $.01 per share (the "Preferred Stock™), which shail
consists of 9,000,000 of the 20,000,000 shares of Preferred Stock that the Company now has autharity to issue, be and the
same hereby is, authorized, and the Board of Directors hereby fixes the voting powers, designations, preferences, limitations,
restrictions and relative rights, and the qualifications, limitations and restrictions of such rights, of the shares of such series
(in addition to the voting powers, designations, preferenices, limitations, restrictions and relative rights and the qualifications,
limitations and restrictions of such rights, set forth in the Articles of Incorporation that may be applicable to the Preferred
Stock) as follows:

1. Designation and Rank. The designation of such series of the Preferred Stock authorized by this resolution shall be the
Exchangeablc Redeemable Preferred Stock (the “Exchangeable Preferred Stock™). The maximum number of shares of
Exchangeable Preferred Stock shall be 9,000,000, Shares of the Exchangeable Preferred Stock shall have a liquidation
preference of $2.14 per share plus accrued and unpaid dividends, thereon, subject to Section 7(a). The Exchangeable
Preferred Stack shall rank prior to the common stock, par value $0.01 per share (the “Common Stock™) and to all other
classes and scries of equity securities of the Company now or hereafter authorized, issued or outstanding (the Common Stock
and such other classes and series of equity securities collectively may be referred to herein as the “Junior Stock”), other than
any class or series of equity securities of the Company ranking on a parity with (the “Parity Stock”) or senior to (the “Senior
Stock”) the Exchangeable Preferred Stock as to dividend rights and/ot rights upon liquidation, dissolution or winding up of
the Company, The Exchangeable Preferred Stack shall be subordinate to and rank junior to all indebtedness of the Company
now or hereafier outstanding. The Exchangeable Preferred Stock shall be subject to creation of Senior Stock, Parity Stock
and Junior Stock, to the extent not expressly prohibited by the Company's Articles of Incorporation, with respect to the
payment of dividends and/or rights wpon liquidation, dissolution or winding up of the company.

2, Cumuiative Dividends Priority,

(n) Payment of Dividends, The holders of record of shares of Exchangeable Preferred Stock shall be entitled to
recefve, when, as and if declared by the Board of Directors out of funds legally available therefore, cumulative cash
dividends at a rate

http:/fwww.sec.gov/Archives/edgar/data/812482/000119312507165898/dex992.htm 1111972007
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per annum per share (the “Dividend Rate") initially st at 8% of (i) $2.14 plus (ii) accrued but unpaid dividends as to
which & Dividend Payment Date (as defined below) has occurred. Dividends shall acerue from the date of issuance and
be payzble semi-annually in arrears on the 31st day of March and the 30th day of September in each year (or if such day
is & non-business day, on the next business day), commencing on March 31, 1994 (each of such dates 2 “Dividend
Payment Date™); provided, however, that on any or all of the first six Dividend Payment Dates the Company may, at its
option, pay dividends on the Exchangeable Preferred Stock in the form of additional shares of Exchangeable Preferred
Stock at the rate per annum of 0.08 shares of additiona) Exchangeable Preferred Stock for every share of Exchangeable
Preferred Stock entitled lo received a dividend, If all Exchangeable Preferred Stock has fiot been redeemed priot to the
tenth Dividend Payment Date, the Dividend Rate will increase on the tenth Dividend Payment Date to the rate per
eanum per share of 11% and will thereafler increase by an additional 0.50% per annum per share on each Dividend
Payment Date until either the Dividend Rate reaches a rate per annum per share of 16% or the Exchangeable Preferred
Stock is redeemed or exchanged by the Company as set forth herein, In no circumstances will the Dividend Rate exceed
16% per annum per share. Each declared dividend shall be payable to holders of record as they appear on the stock
books of the Company at the close of business on such record dates as are determined by the Board of Directors or a
duly authorized committee thereof (each of such dates a “Record Date"), which Record Dates shall be not more than 45
calendar days nor fewer than 10 calendar days preceding the Dividend Payment Dates therefor. Scmi-annual dividend
periods {each a “Dividend Period”) shall commence on and include the 315t day of March end the 30th day of
September of each year and shall end on and include the date next preceding the next following Dividend Payment Date,
Dividends on the Exchangeable Preferred Stock shall be fully cumulative and shell accrue {whether or not declared), on
a daily basis, from the first day of cach Dividend Petiod; provided, however, that the initial scmi-ennual dividend
payable on March 31, 1994 and the amount of any dividend payable for any other Dividend Period shorter than a full
Dividend Period shall be computed on the basis of a 360-day year composed of twelve 30-day months and the actual
number of days clapsed in the relevant Dividend Period.

(b) Priority as a Dividends.

(i) No dividends in any form shall be declarcd or paid or set apart for payment on any Preferred Stock that
constitutes Parity Stock with respect to dividends for any period unless full dividends on the Exchangeable
Preferred Stock for the immediately preceding Dividend Petiod have been or contemporancously are declared and
paid. No cash dividends shal! be declared or paid or set apart for payment on any Parity Stock for any perind unless
full cash dividends on the Exchangeable Preferved Stock for the immediately preceding Dividend Period have been
or contemporancously are declared and paid (or declared and a sum sufficient for the payment thereof set apart for
such payment). When dividends are not paid in full (or not declared and & sum sufficient for such full payment not
50 set apart) upon the Exchangeable Preferred Stock and any Parity Stock all dividends declared upon shares of
Exchangeable Preferred Stack and any Parity Stock shall be declared pro rata with respect thereto, so that in all
cases the amount of dividends declarcd per sharc on the Exchangeable Preferred Stock and such Parity Stock shall
bear to cach other the same ratio that accrued dividends per share for the then-current Dividend Period on the
shares of Exchangeable Preferred Stock (which shall include any accumulation in respect of unpaid dividends for
prior Dividend Periods) and dividends, including accumulations, if any, on such Parity Stock, bear to each other,

(ii) Before (1) any dividend or other distribution {other than in. Common Stock or other Junior Stock) shall be
declared or paid or set aside for payment upon the Common Stack or any other Junior Stock or (2) any Common
Stock or any other Junior Stock is redeemed, purchased or otherwise acquired by the Company for any
consideration (or any moncys are paid to or made available for a sinking fund for the redemption of any shates of
any such stack) except by conversion into or exchange for Common Stock or any other Junior Stock, (A) full cash
dividends on the Exchangeable Preferred Stock must be declared and paid or funds paid over to the dividend
disbursing agent of the Company for payment

http:/fwww.sec.gov/Archives/edgar/data/812482/0001 19312507165898/dex992. htm 11/19/2007
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of such dividends for the immediately preceding two Dividend Periods (or such lesser number of Dividend Perlods
during which the shares of Exchangeable Preferred Stock have been outstanding) and (B) a full cash dividend on
the Exchangeable Preferred Stock must be declared at the ennval Dividend Rate for the current Dividend Perlod,
and sufficient funds paid over to the dividend disbursing agent of the Company for the payment of a cash dividend
ot the end of such Dividend Period. The Company shall not permit any subsidiary of the Company to purchase or
otherwise acquire for consideration any shares of stock of the Company if under the preceding senlence the
Company would be prohibited from purchasing or otherwise acquiring such shares at such time and in such
manner.

(i) No dividend shall be paid or set aside for holders of Exchangeable Preferred Stock for any Dividend
Period unless full dividends on any Preferred Stock that constitutes Senior Stock with respect to dividends for that
period have been or contemporaneously are declared and paid (or declared and a sum sufficient for the payment
thereof set apart for such payment).

3. Optional Redemption.
(2) General.

(i) Subject to the applicable restrictions set forth in this Section 3 and applicable law, the shares of
Exchangeable Preferred Stock may be redeemed, in whole or in part, at the election of the Company, upen notice
8s provided in Section 3(b), by resolution of the Board of Dircctors, at any timne or from timne to Hme, ata
redemption price equal to the Liquidation Preference. On and after any such redemption date, dividends shall ccase
to accrue on the shares redeemed, and such shares shall be deemed to cease to be outstanding, provided that the
redemption price (including any accrued and unpaid dividends to the date fixed for redemption) has been duly paid
or provided for.

(if) If less than all the outstanding shares of Exchangeable Preferred Stack are to be redeemed, the Company
shall sclect at its absolute discretion the shares to be redeemed pro rata or by lot,

(b) Natice of Redemption.

(i) Notice of any redemption of shares of Exchangeable Preferred Stock, setting forth (1) the date and place
fixed for said redemption, (2) the redemption price, (3} a statement that dividends on the shares to be redeemed will
cense to accrue on such redemption date and (4) the method(s) by which the holders may surrender their redeemed
shares and obtain payment therefor, shall be mailed, postage prepaid, at least 30 days but not more than 90 days
ptior to said redemption date to each holder of record of the Exchangeable Preferred Stock to be redeemed at his or
her address a3 the same shall appear on the books of the Company. If less than all the shares of the Exchangeable
Preferred Stock ewned by such holder are then to be redeemed, the notice shall specify the number of shares
thereof are to be tedeemed and the numbers of the certificates representing such shares,

(i) If such notice of redemption shall have been so mailed, and if on or before the redemption data specified in
such notice all funds necessary for such redemption shall have been set aside by the Company separate and opart
from its funds, in trust for the account of the holders of the shares 3o to be redeemed, so as to be and continue to be
available therefor, then, on and after seid redemption date, notwithstanding that any certificate for shares of the
Exchangeable Preferred Stock so called for redemption shall not have been surrendered for cancellation, the shares
represented thereby so called for redemption shall be deemed to be no longer cutstanding, the dividends thereon
shall cease to accrue, and all rights with respect to such shares of the Exchangeable Preferred Stock, so cailed for
redemption shall forthwith ccase and lerminate, except only the right of the holders thereof 1o receive out of the
funds so set aside in trust the amount payeble on redemption thereof, but without interest, upon surrender (and
endorsement or assignment for transfer, if required by the Company) of their certificates.

3
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(iii) If such notice of redemption shall have been so mailed, and if on or before the date of redemption
specified in such notice all seid funds necessary for such redemption shall have been irrevocably deposited in trust,
for the account of the holders of the shares of the Exchengeable Preferred Stock to be redeemed (and so as to be
and continue to be available thetefor), with a bank or trust company named in such notice doing business in the
City of New York or the State of Nevada and having combined capital and surplus of at least $50,000,000,
thereupon and without awaiting the redemption date, all shares of the Exchangeable Preferred Stock with respect to
which such notice shall have been so mailed and such deposit shall have been so made, shall be deemed to be no
longer outstanding, and all rights with respect to such shares of the Exchangeable Preferred Stock shall forthwith
upon such deposit in trust cezse and terminate, except only the right of the holders thereof on, or after the
redemption date to receive from such deposit the amount payable on redemption thereof, but without interest, upon
surrender {and endorsement or assignment to transfer, if required by the Compeny} of their certificates. In case the
holders of shares of the Exchangeable Preferred Stock that shall have been redecmed shall not within two years (or
any longer period if required by law) after the redemption date claim any amount to deposited in trust for the
redemption of such shares, such bank or trust company shall, upon demand and if permitted by applicable law, pay
aver to the Company eny such unclaimed amount so deposited with it, and shall thereupon be relieved of all
responsibility in respect thereof, and thercafter the holders of such shares shall, subject to applicable escheat laws,
look only to the Company for payment of the redemption price thereof, but without interest.

(c) Status of Shares Redeemed. Shares of Exchangeable Prefemred Stock redeemed, purchased or otherwise
acquired for value by the Company, shall, after such acquisition, have the status of authorized and unissued shares of
Preferred Stock and may be reissued by the Company at any time as shares of any series of Preferred Stock other than as
shares of Exchangeable Preferred Stock.

4, Optional Exchange.

(8) Exchange; Terms of Subordinated Notes. Any Exchangesble Preferred Stock that has not been redeemed on or
prior to the tenth Dividend Payment Date may be exchanged, in whole or in part, at the election of the Company, upon
notice as provided in Section 4{c), by resolution of the Board of Directors, at any time or from time to time on or after
the Tenth Dividend Payment Date, for Junior Subordinated Notes (the “Junior Subordinated Notes™) issued by the
Company. If any Exchangeable Preferred Stock is exchanged in part by the Company, such exchange shail be pro rita or
by lot. The principal amount of any Junior Subordinated Motes issued in exchange for Exchangeable Preferred Stock
shail be equal to the Liguidation Preference of such Exchangeable Preferred Stock. The Junior Subordinated Notes will
mature on the 15th anniversary of the date of the original issuance of the Exchangeable Preferred Stock and will best
interest at an annual rate of 11%, payable semi-annually on the Dividend Payment Dates. The Junior Subordinated
Notes may be redecrned, in whole or in part, at the election of the Company, by resolution of the Board of Directors, at
any time and from time to time for an amount equa! {o the principal amount plus accrued but unpaid interest at the date
of redemption. No sinking fund payments will be required with respect to the Junior Subordinated Notes.

{b) Other Terms. The Junior Subordinated Notes will be govemned by an indenture containing in addition to the
terms described in Section 4(a), such terms and conditions as the Board of Directors may approve and such terms and
conditions as may be required by then applicable law.

{c) Notice of Exchange.

(i) Notice of any such exchange, setting forth (1) the date and place fixed for said exchange, (2) the principal
value of the Junior Subordinated Notes to be exchanged for outstanding Exchangeable Preferred Stock, (3) a
statement that dividends on the shares to be exchanged will cease o accrue on such exchange date and (4) the
method(s) by which the holders may surrender their shares of Exchangeable Preferred Stock and obtain Junior
Subordinated Moles in exchange therefor, shall be mailed, postage prepaid, at least 30 days but not morc than 90
days prior to said exchange date so each holder of record of the Exchangeable Preferred Stock to be redecmed at
his or her address as the same shall appear on the books of the Company.

4
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(if) 1f such notice of exchange shall have been so mailed and on or before the exchange date specified in the
notice, the Company has delivered the Junior Subordinated Notes to an exchange agent then, on and afler said
exchange date, notwithstanding that any certificate for shares of the Exchangeable Preferred Stock so called for
exchange shall not have been surrendered for canceilation, the shares represented thereby so called for exchange
shall be deemed to be no langer outstanding, the dividends thereon shall cease to accrue, and all righta with respect
to such shares of the Exchangeable Preferred Stock so called for exchange shall forthwith cease and terminate,
except only the right of the holders thereof to receive Junior Subordinated Notes in exchange therefor upon
surrender of their certificates,

(d) Status of Shares Exchanged. Shares of Exchangeable Preferred Stock exchanged for Juniot Subordinated Notes
shall, after such exchange, have the status of authorized and unissued shares of Preferred Stock and may be reissued by
the Company at any time as shares of any series of Preferred Stock other than as shares of Exchangeable Preferred
Stock.

5. Voting Rights.

(a) General Voting Rights. Except as expressly provided hereinafter in this Section 3, or at otherwise from time to
time required by applicable law, the Exchangeable Preferred Stock shafl have no voting rights.

(b) Voting Rights on Extraordinary Matters. So long as any shares of Exchangeable Preferred Stock are
outstanding and unless the consent or approval of a greater number of shares shall then be required by applicable law,
without first obtining the approval of the holders of at least two-thirds of the number of shares of Exchangeable
Preferred Stock at the time outstanding {voting separately as a class) given in person or by proxy at a meeting at which
the holders of such shares shall be entitled to vole separately as a ¢lass or, by written consent in lieu thereof, the
Company shall not, either directly or indirectly or through merger, consclidation, reorganization or other business
combination with any other company, (i) suthorize, create, issue or increase the authorized or issued amount of any
Preferred Stock that constitutes Senior Stock or Parity Stock, or any wamants, options or other rights convertible or
exchangeable into Senior Stock or Parity Stock or (if) amend, alter, repeal, or otherwise change any provision of its
Articles of Incorporation or this resolution 50 as to materially and adversely affect the rights, preferences, power or
privileges of the Exchangeable Preferred Stock. The creation or issuance of Prefcred Stock that constitutes
Exchangeable Preferred Stock or Junior Stock, or & merger, consolidation or reorganization or other business
combination in which the Company is not the surviving entity, or any amendment that increases the number of
authorized shares of Preferred Stock that constitutes Exchangeable Preferred Stock or Junior Stock or substitutes the
surviving entity in a merger, consalidation, reorganization or other business combination for the Company, shall not be
considered to be such a material and adverse change requiring a separate vote of the holders of the Exchangeable
Preferred Stock.

(c) Election of special directors. If dividends in an amount equal to dividend payments fot one Dividend Period
have accrued and remain unpaid for two years, holders of Sahara Gaming Preferred Stock will have the right toa
separate class vote to elect two special directors to the board of Sahara Gaming (in addition to the then authorized
number of directors) at the next annual meeting of stockholders. Upon payment of all dividend arrearages, holders of
Sehara Gaming Preferred Stock will be divested of such voting rights until any faturc time when dividends in an amount
equal to dividend payments for one Dividend Period have accrued and remained unpaid for two ycars. The terms of the
special directors will thereupon nominate and the authorized number of directors will be reduced by two.

{d) One Vote Per Share. In connection with any matter on which holders of the Exchangeable Preferred Stock are
entitled to votc es provided in subparagraphs {b) or {c) above, or any matter on which the holders of the Exchangeable
Preferred Stock are entitled to vote as one class or otherwise pursuant to law or the provisions of the Articles of
Tncomporation, each holder of Exchangeable Preferred Stock shall be entitied to one vote for each shate of Exchangeable
Preferred Stock held by such helder.
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6. No Sinking Fund. No sinking fund will be established for the retirement or redemption of shares of Exchangeable
Preferred Stock.

7. Liquidation Rights; Priority.

{a} In the event of the liquidation, dissolution or winding up of the affairs of the Company, whether voluntary or
involuntary, after payment or provision for payment of the debts and other liabilities of the Company and afier payment
or provision for payment of Preferred Stock that constitutes Senior Stock with respect to the liquidation, dissolution or
winding up of the affairs of the Company, the holders of shares of the Exchangeable Preferred Stock shall be entitled to
receive, out of the assets of the Company, whether such assets are capital or surplus, whether or not any dividends as
such are declared and before any distribution shall be made to the holders of the Common Stock or any other class of
stock or series thereof ranking junior to the Exchangeable Preferred Stock with respect to the distribution of assets, an
amount (the “Liquidation Preference”) per share equal to the sum of (i) $2.14, plus (i} an amount equal to all eccrued
and unpaid dividends for the then current Dividend Period, through the date of liquidation, dissolution or winding up,
plus all prior Dividend Periods, whether or not declared, plus (i) if, within five years of the initial issuance of the
Exchengeable Preferred Stock, all or substantially all of the assets of the Company are sold or the Company merges with
or into any entity as a result of which the stockholders of the Company hold less than 50% of the equity interests of the
surviving entity, an amount cqual to the lesser of (1) the Designated Amount (as defined below} divided by the total
number of shares of Exchangeable Preferred Stock then outstanding and (2) $0.7143, The “Designated Amount” shall be
an amount equal to $5 million lesa the result of (x) the aggregate amount distributable to all holders of shares of
Exchangeable Preferred Stock pursuant to (i) above minus (v} $14.98 million. Unless specifically designoted as junior or
senior to the Exchangeable Preferred Stock with respect to the distribution of assets, all other series or classes of
Preferred Stock of the Company shall rank on a parity with the Exchangesble Preferred Stock with respect to the
distribution of assets,

{b) Nothing contained in this Section 7 shall be deemed to prevent redemption or exchange of shares of the
Exchangeable Preferred Stock by the Company in the manner provided in Section 3 or Section 4, as the case may be.
Neither the merger nor consolidation of the Company into or with any other company, nor the merger or consolidation
of any other company into or with the Company, nor a sale, transfer or lease of all or any part of the assets of the
Company, shall be decmed to be a liquidation, dissolution or winding up of the Company within the meaning of this
Section 7.

(c) Written natice of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the
Company, stating a payment date and the place where the distributable amounts shall be payable, shall be given by mail,
postage prepaid, no less than 30 days prior to the payment date stated therein, to the holders of record of the
Exchangeable Preferred Stock at their respective addresses as the same shall appear on the books of the Company.

(d) If the amounts available for distribution with respect to the Exchangeable Preferred Stock and all other
outstanding stock of the Company ranking on a parity with the Exchangeable Preferred Stock upon liquidation are not
sufficient to satisfy the full liquidation rights of all the outstanding Exchangeable Preferred Stock and stock ranking on a
parity therewith, then the holders of each series of such stock will share ratably in any such distribution of assets in
proportion to the full respective preferential amount (which in the case of the Exchangeable Preferred Stock shall mean
the amounts specified in Section 7{a) and in the case of any other series of Preferred Stock may include accumulated
dividends if conteraplated by such series) to which they are entitled,

6
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IN WITNESS WHEREOF, this certificatc has been signed by Paul W. Lowden and Stephen J. Szapor, Jr. es of
September 30, 1993,

SAHARA GAMING CORPORATION

nexw

Name: Paul W. Lowden
Title: President and Chairman of the Board

, P77

Name: Stephen J. Szapor, Ir,
Title: Assistant Secretary

STATE OF NEVADA )

) ss.
COUNTY OF CLARK )

On 9-30-93, personally appeared before me, a notary public, Paul W, Lowden, personally known (or proved) to me to be
the person whose name is subscribed to the above instrument who acknowledged that he executed the instrument,

;ﬂ»ﬂmuu;m:-;;n’
s AT AL
g’é,?? s § Ok O Qoo

Kiset o9 K2 B WA $ Notary Public

BRBUPINGIT ¢ L qUBTRAS By

STATE OF NEVADA )

} 8.
COUNTY OF CLARK )

On 9-30-93, personally appeared before me, a notary public, Stephen J. Szapor, Jr., personally known (or proved) to me
to be the person whose name is subscribed to the above instrument who acknowledged that he executed the instrument,

S CARAS, GG ALY Yt b

€1 O 4. ey

e ¢ e, o), o, 20, 1989 Notary Public
CARARAAARS AN tam»m'.a:
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Steven J. Parsons

Nevada Bar No, 363

LAw OFFICES OF STEVEN J. PARSONS
7201 W Lake Mead Blvd Ste 108
Las Vegas, NV 89128-8354
(702)384-9900

(702)384-5900 (fax)

Steve@SJPlawyer.com

Steven E. Goren

Michigan Bar No. P36581
pending admission SCR 49
GOREN, GOREN & HARRIS, P.C.
30400 Telegraph Rd Ste 470
Bingham Farms, Mi 48025-5818
(248} 540-3100

(248) 540-3136 {fax)
sgoren@gorentaw.com

Attorneys for Plaintiff

DAN RAIDER, an individual

on his own behalf and on behalf
of others similarly situated

Electronically Filed
01/08/2015 03:40;33 PM

Ry -

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DAN RAIDER, an individual on his own Case No.; A-15-712113-B
behalf and on hehalf of others similarly

situated,

Plaintif,
V.

ARCHON CORPOQORATION, a

corporation; PAUL W, LOWDEN,

Dept. No.: XIII

COMPLAINT

BUSINESS COURT - EDCR 1.61(a)(1)
an JURY DEMAND

Nevada

individual; and SUZANNE LOWDEN, an

EXEMPT FROM ARBITRATION:
(NAR 3(A) - Declaratory Relief;
NAR 3(A) - Value Exceeds $50,000)

BREACH OF CONTRACT (UNPAID BALANCE OF THE REDEMPTION PRICE);
BREACH OF CONTRACT (POST-AUGUST 31, 2007 DIVIDENDS)

CONSTRUCTIVE TRUST AND OTHER EQUITABLE RELIEF; and

individual,
Defendants.
/
1. DECLARATORY RELIEF;
2,
3.
4, UNJUST ENRICHMENT;
5.
6. BREACH OF FIDUCIARY DUTY,

Plaintiff DAN RAIDER, an individual on his own behalf and on behalf of others simllarly

situated, by his attorneys, Steven J. Parsons of Law OFFICES OF STEVEN J. PARSONS and Steven

Law Offices of Steven ). Parsons
7201 W. Lake Mead Bivd, Ste, 108
Las Vegas, Nevada 89128-83154
(702)384-2900; fax (702)384-5300

Steve@Sitlawyer.com
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E. Goren, of GOREN, GOREN & HARRIS, P.C., a Member of the Michigan Bar, pending admission
to this Court, Pro Hac Vice, within SCR 49, complains of Defendant ARCHO-N CORPORATION,
a Nevada corporation, PAUL W. LOWDEN, an individual; and SUZANNE LOWDEN, an
individual, and as causes of action against Defendants, complains and alleges as follows:

PARTIES, JURISDICTION and VENUE

1. Plaintiff Dan Raider {"Plaintiff and/or “Raider”) is a resident of California.

2. Defendant Archon Corporation ("Defendant” and/or “Archon™) is a Nevada

“corporation whose principal place of business is In Las Vegas, Clark County, Nevada.

3. Defendant Paul W. Lowden |s a resident of Clark County, Nevada.

4, Defendant Suzanne Lowden |s a resident of Clark County, Nevada.

5. Plaintiff's Complaint states a controversy over which this Honorable Court has
Jurisdiction and venue Is properly In this Court as Defendants are residents and dorniciliaries
of Clark County, Nevada, doing business principally in Clark County, Nevada; the wrongful
conduct complained of by Plaintiff all allegediy occurred in Clark County, Nevada; relevant
benefits due from the Redemption, supra, and damages claimed by Flaintiff Raider on behalf
of himself and the other members of the putative class were due and payable in Clark County,
Nevada.

6. The matters in controversy exceed, exclusive of interest and costs, the minimum
jurisdictional amount of the Court of Ten Thousand Dollars ($10,000.00).

a. Plaintiff Raider was the owner of 7,000 shares of Archon preferred stock
that Archon purported to redeem and claims damages, inter alia, of $3.449 per share (the
unpaid balance of the redemption price, infra) and dividends that have continued to accrue
since August 31, 2007 on each share.

b. The members of the putative class on whose behalf this action has been
brought collectively owned a total of at least 1,432,270 shares of the Archon preferred stock
and each member of the putative class is entitled to damages inter alia of $3.449 per share

(the unpaid balance of the redemption price, infra) and dividends that have continued to

Law QOffices of Steven ], Parsons
7201 W, Lake Mead Blivd, Ste. 108
Las Vegas, Nevada 89128-8354
(702)384-9900; fax (702)384-5900

Steve@S|Plawyer.com Page 2 of 22
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accrue since August 31, 2007 on each share.
STATEMENT OF THE CASE

7. On or about August 20, 1993, Defendant Archon, formerly and then known as
“Sahara Gaming Corporation,” adopted a resolution (“Resolution”} creating nine million
{9,000,000) shares of Preferred Stock.

8, On or about September 30, 1993, Defendant Archon filed a Certificate of
Designation (“Certificate”) for the Preferred Stock with the Secretary of State of the State of
Nevada. The Resolution was set forth in the Certificate. A copy of the Certificate is attached
hereto and incorporated herein as If set forth fully, as Exhibit "1."

9. Defendant Archon subsequently issued shares of Preferred Stock, denominated
as Exchangeable Redeemable Preferred Stock (“Preferred Stock™).

10.  Defendant Archon purported to redeem its outstanding Preferred Stock as of the
close of business on August 31, 2007 (“Redemption”).

11. The Redemption price was required by the Certificate to be $2.14 per share plus
the amount of all accrued and unpaid dividends to August 31, 2007. Defendant Archon did
not praperly calculate the amount of the redemption:price and pald its preferred shareholders
only $5.241 per share.

12.  As set forth more fully, infra, it has been determined judicially, authoritatively
and with finality that Defendant Archon should have paid its preferred shareholders $8.69 per
share. In addition, under the Certificate, dividends have continued to accrue in favor of any
shareholder who was not paid in full.

13. Plaintiff Raider was an owner of Archon Preferred Stock as of the close of
business on August 31, 2007,

14, According to the Proxy Statement flled by Defendant Archon on June 1, 2007

with the Securities and Exchange Commission, as of May 11, 2007, there were four milllon

- four hundred thirteen thousand seven hundred seventy-seven (4,413,777) shares of the

Preferred Stock issued and outstanding. According to the Proxy Statement, as of May 1,

Law Offices of Steven |, Parsons
7201 W, Lake Mead Bivd, Ste. 108
Lay Vegas, Nevadr 89128-8354
(782)384-9900; fax (702)384-5900

Steve@SiPlawyer.com Page 3 of 22
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2007, Defendant Paul W. Lowden, Chairman and CEO of Archon owned 18.4% of the
Preferred Stock and 74.7% of Defendant Archon’s common stock and all directors and officers
of Defendant Archon, collectively, owned 18.9% of the Preferred Stock and 75.4% of the

common stock.
THE REDEMPTION OF THE PREFERRED STOCK

15.  Paragraph 3(a)}{i) of the Resolution and Certificate provided that the shares of
the Preferred Stock could be redeemed at any time or from time to time, in whole or in-part,
at the election of Defendant Archon.

16. OnJuly 31, 2007, Defendant Archon issued a Notice of Redemption (“Notice”)
to the holders of outstanding shares of the Preferred Stock announcing its intent to "redeem
all of the outstanding shares of the Preferred Stock issued and outstanding as of the close of
business on August 31, 2007". The Notice stated that issued and outstanding shares of the
Preferred Stock would be redeemed at “the redemption price of $5.241 per share”.

17. The Notice also stated that upon redemption, the Preferred Stock would “be
delisted from further trading.”

18.  Archon paid its preferred shareholders $5.241, the amount stated in the Notice.

THE REDEMPTION PRICE
19. Paragraph 3(a)(i} of the Resolution and the Certificate provided that the

redemption price is “equal {o the Liguidation Preference”.

20. The “Liquidation Preference”, in turn, was defined in paragraph 7 of the
Resolution and the Certificate to be equal to “...the sum of (i) $2.14, plus (ii) an amount
equal to all accrued and unpald dividends for the then current Dividend Perlod, through the
date of liquidation, dissolution or winding up, pius all prior Dividend Periods, whether or not
declared”.

21, Paragraph 2(a) of the Resolution and the Certificate provided that semi-annual
dividend periods “(each a ‘Dividend Period’} shall commence on and include the 31st day of

March and the 30th day of September of each year and shall end on and include the date next

Law Offices of Steven ). Parsons
7201 W, Lake Mead Bivd., Ste. 108
Las Vegas, Nevada 89728-3154
(702)384-9900; fax (702)384-5900

Steve@SiPlawyer.com Page 4 of 22
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preceding the following Dividend Payment Date.” Paragraph 2(a) of the Resolution and the
Certificate also provided that Dividend Payment Dates were March 31st and September 30th
or the next business day, if the date was a non-business day.

22. The amount of the accrued and unpaid dividends must be determined to
calculate and determine the Redemption Price.

_ THE AMOUNT OF THE ACCRUED AND UNPAID DIVIDENDS

23. Paragraph 2(a) of the Resolution and the Certificate provided for payment to

helders of the Preferred Stock of cumulative cash dividends calculated as follows:
“a rate per annum per share (the ‘Dividend Rate'"} initially set at
8% of () $2.14 plus (i) accrued but unpaid dividends as to
which a Dividend Payment Date has occurred. Dividends shall
accrue from the date of issuance and are payable semi-annually
on...[the Dividend Payment Date]”.

24, Paragraph 2 of the Resolution and the Certificate further provided that initial
Dividend Rate was eight percent (8%) per annum and that after the tenth (10™) Dividend
Payment Date, the Dividend Rate would Increase periodically to a maximum of sixteen percent
(16%) per annum, The Dividend Rate was sixteen percent (16%) per annum prior to the
redemption of the Preferred Stock.

25. Paragraph 2(a) of the Resolution and the Certificate also provided the dividends
“shall be fully cumulative and shall accrue (whether or not declared), on a daily basis...”

26, Paragraph 2 of the Resolution and the Certificate also provided that “on any or
all of the first six Dividend Payment Dates [Defendant Archon] may, at its option, pay dividends
on the Exchangeable [Redeemable] Preferred Stock in the form of additional shares of
Exchangeable [Redeemable] Preferred Stock at the rate per annum of 0.08 shares of
additional Exchangeable [Redeemable)] Preferred Stock for every share entitled to receive a
dividend.

27.  On the first six (6} Dividend Payment Dates, Archon elected to pay dividends in

Law Ofiices of Steven }. Parsons

7207 W. Lake Mead Blvd,, Ste, 108

Lar Vegas, Nevads 897128-8354

{702)384-2900; fax (702)384-5900
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the form of additional shares of the Preferred Stock as provided in Paragraph 2 of the
Resolutlon and the Certificate.

28.  After the sixth (6") Dividend Payment Date, Defendant Archon did not pay any
dividends on the Preferred Stock and, in particular, did not pay any cash dividends.

29. Because Defendant Archon did not pay any cash dividends on the Preferred
Stock, all dividends due subsequent to the sixth (6"} Dividend Payment Date accumulated.

30. Paragraph 2(a) of the Resolution and the Certificate requires that each of the
accrued and unpaid dividends be calculated by applying the applicable Dividend Rate of eight
10 sixteen percent (8 to 16%) annually to the sum of $2.14 and the accrued but unpaid
dividends as to which a Dividend Payment{ Date had then occurred.

31, Calculated as required by the Resolution and the Certificate, the unpaid and
accrued dividends to August 31, 2007 totaled $6.55. The required Redemption Price was
therefore $8.69 ($2.14 + $6.55).

32. In calculating the respective accrued and unpaid dividends, Defendant Archon
applied the Dividend Rate only to $2.14, not to the sum of $2,14 and the accrued but unpaid
dividends as to which a Dividend Payment Date had occurred. As a result, the Redemption
Price calculated by Defendant Archon was $3.45 lower than it would have been had it been
calculated properly, as required by the Resolution and the Certificate.

CLASS ACTION ALLEGATIONS

33. Plaintiff Raider brings this action on his own behalf and on behalf of a class of
those similarly situated, defined as all holders of outstanding Preferred Stock as of the close
of business on August 31, 2007, except:

a. Paul W, Lowden, Suzanne Lowden, John W. Delaney,
William J. Raggio, Howard Foster, Richard H. Taggart, and
any other officer or director of Archon Corporation;

b. D. E. Shaw Laminar Portfolios, LLC, LC Capital Master
Fund, Ltd., LC Capital/Capital Z SPV, LP, Magten Asset
Management Corp, Mercury Real Estate Securities Fund

LP, Mercury Real Estate Securities Offshore Fund Limited,
Black Horse Capital LP, Black Horse Capital (QP) LP, Black

Law Offices of Steven }. Parsans
7201 W. Lake Mead Blivd,, Ste, 108
Lay Vegas, Nevada 89128-8354
(702)384-9900; fax (702)384-5900
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Horse Capital Offshore Ltd. and Plainfield Special
Situations Master Fund Limited; and

c. Leeward Capital, L.P.

34, The Class is so numerous that joinder of all members is impractical. There are
over five hundred sixty {(560) members of the Class.

38. There are questions of law and fact common to the Class.

36. Plaintiff's claims are typical of the claims of the Class. The claims all arise from
the same operative facts and are based on the same legal theorles.

37.  Plaintiff will fairly and adequately protect the interests of the Class.

38. The prosecution of separate actions by individual members of the Class would
create a risk of:

a. Inconsistent or-varying adjudications with respect to individual members
of the Class which would establish incompatible standards of conduct for Defendants;

b. Adjudications with respect to Individual members of the Class which
would as a practical matter be dispositive of the interests of the other members not parties to
the adjudications or substantially Impair or impede their ability to protect their interests.

39, Defendants have acted on grounds generally applicable to the Class, thereby
making appropriate final injunctive relief or corresponding declaratory relief with respect to the
Class as whole.

40,  The questions of law or fact common to the members of the Ciass predominate
over any questions affecting only individual members and a class action is superior to other
avallable methods for the fair and efficient adjudication of the controversy.

41. There Is one central and overriding issue in this case: "What is the proper
method under the Resolution and the Certificate for calculating the Liquidation Preference?"
As explained In the following section, that issue has been decided adverse to Defendant
Archon judiclally, authoritatively and with finality. All of the other liabllity issues are issues

common to the Class, Furthermore, the damages per share are the same for each share and

Law Offices of Steven ). Parsons

7201 W, Lake Mead Bivd,, Siv, 108

Las Vegas, Nevada 89728-8354
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the damages of each member of the Class is simply equal to the damages per share multiplied
by the number of shares heid by the class member.
PRIOR LITIGATION REGARDING THE CALCULATION OF THE REDEMPTION PRICE

42.  Three actions by Archon preferred shareholders were filed against Archon in the
U.S. District Court for the District of Nevada:

a. The first action was filed by D. E. Shaw Laminar Portfolios, L.L.C. et al.,
on August 27, 2007 and was assigned to Philip M. Pro, U.S. District Judge, docketed as case
number 2:07-cv-01146-PMP-(LRL).

b. The second action was filed by David Rainero on November 20, 2007
and was brought on behalf of all of the preferred stockholders except the plaintiffs in D. E,
Shaw and officers and directors of Archon who were preferred shareholders. It was assigned
to Robert Clive Jones, U.S. District Judge and later reassigned to Gloria M. Navamo, U.S.
District Judge, docketed as case number 2:07-cv-01553-GMN-({PAL).

c. The third action was filed by Leeward Capital, L.P. on January 2, 2008
and was also assigned to Judge Pro, docketed as case number 2:08-cv-00007-PMP-(LRL).

43.  Inboth D. E. Shaw and Leeward, summary judgment was granted In favor of
Plaintiffs and final judgment was entered in each. Judge Pro determined and entered
Judgment that the redemption price should have been of $8.69 per share, the sum of $2.14
and the unpaid dividends in the amount of $6.55 that had accrued to August 31, 2007,

44, Defendant Archon appealed both judgments to the U.S. Court of Appeals for the
Ninth Circuit. On September 19, 2012, the judgments in D.E. Shaw and Leeward were
affirmed by the U.S. Court of Appeals for the Ninth Circuit.

45.  After the judgments in D.E. Shaw and Leeward were affirmed by the U.S, Court
of Appeals for the Ninth Circuit, Archon did not file a petition for panel rehearing, a petition for
rehearing, en banc, a petition for certiorari or otherwise challenge or appeal the judgments
further.

46,  Upon information and belief, Plaintiff alleges Archon paid the judgments in D.E.

Law Offices of Steven |, Parsons

7201 W. Lake Mead Bivd,, Ske. 108

Las Vegas, Nevada 89128-8354

{702)384-9900; fax (702)384-5900

Steve@SiPlawyer.com Page 8 of 22

PAQ95



10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

26

27

Shaw and Leeward,

47. On November 7, 2013, partial summary judgment was granted in favor of the

plaintiff in Rainero. Finding that Archon was collaterally estopped, Judge Navarro ruled:

“Because the Court finds that the D.E. Shaw and Leeward
summary judgment decisions should have preclusive effect on the
issue presented here, the Court accordingly finds that the issue
of how 1o construe the Certificate so as to determine the comrect
method of calculating the redemption price is settled. The
Certificate’s terms are unambiguous. The Liquidation Preference
is $8.69, as calcuiated by adding the total amount of accrued
but unpaid dividends on August 31, 2007 ($6.55), plus $2.14,
as provided in the Certificate.”

48, However, subsequently in Rainero, on September 11, 2014, nearly seven (7)
years after the action was filed, the U.S, District Court, sua sponte, issued a show cause order
questioning whether it was divested of jurisdiction by 28 U.S.C. § 1332(d)(9). Briefs were
submitted by the parties. On September 29, 2014, the U.S. District Court issued an order
holding that it did not have subject matter jurisdiction and a judgment dismissing the action
without prejudice was entered in favor of Archon. An appeal to the U.S. Court of Appeals for
the Ninth Circuit has been taken by the Plaintiff Rainero and is pending.

49, At the time Rainero was dismissed, Plaintiff's Amended Motion for Class
Certification and his Motfon for Partial Summary Judgment as to Post-August 31, 2007
Darnages were pending.

50.  Archon has not paid Plaintiff Raider and the members of the putative class the
unpaid balance of the redemption price or the dividends which have continued to accrue since
August 31, 2007.

COUNT | - DECLARATORY RELIEF

51. Plaintiff incorporates by reference the balance of the Complaint as though set
forth fully in this claim for relief.

52.  An actual controversy exists between Plaintiff Raider and the members of the
putative class on the one-hand and Defendant Archon on the other-hand, arising out of the

events, as alleged herein,

Law Offices of Steven |, Parsons

7201 W. Lake Mead Bivd,, Ste. 108
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53. Specifically, Plaintiff Raider contends on behalf of himself and the members of
the putative class that Defendant Archon has no legal basis for refusing to pay fully the
benefits due Plaintiff Raider and the members of the putative class in accordance with the
terms of the Redemption and within Nevada faw as determined by the U.S. District Court for
the District of Nevada and the U.S. Court of Appeals for the Ninth Circuit in D.E. Shaw and
Leeward.

54, Plaintiff is informed and believes and based thereon alleges that Defendant
disputes lts contentions, as evidenced by Defendant’s failure to tender Plaintiff benefits due
from the Redemption.

55.  Plaintiff Ralder seeks on behalf of himself and the members of the putative class
-a declaration from this Court with respect to said controversies, and a judicial determination
of the rights and responsibliities of the parties and of all appropriate remedies avatlable to
them.

COUNT Il — BREACH OF CONTRACT
(UNPAID BALANCE OF THE REDEMPTION PRICE)

56. Plaintiff incorporates by reference the balance of the Complaint as though set
forth fully in this claim for relief.

57. Defendant Archon was required by the Resoclution and the Certificate and
otherwise by law to pay Plaintiff Raider and the members of the putative class an amount
equal to the Liquidation Preference for each share of Preferred Stock it redeemed.

68. Defendant Archon was required by the Resolution and the Certificate and
ctherwise by law to calculate the Liquidation Preference in the manner required by the
Resclution and the Certificate.

59, Defendant Archon calculated the Liquidation Preference was $5.241 per share.

60. Defendant Archon did not calculate the Liguidation Preference in the manner
required by the Resolution and the Certificate.

61. Calculated in the manner required by the Resolution and the Certificate, the

Law Offices of Steven J. Parsons

7207 W. Lake Mead Blwl, Ste, 108

Las Vegas, Nevada 89128-8354
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Liquidation Preference is $8.69 per share.
62. Plaintiff Raider and the members of the putative class have been damaged in
the amount of $3.45 per share.
COUNT Ill - BREACH OF CONTRACT (POST-AUGUST 31, 2007 DIVIDENDS)
63. Plaintiff incorporates by reference the balance of the Complaint as though set
forth fully In this claim for relief.
64. Section 3(a)(i} of the Certificate of Redemption provides in pertinent part:
“On and after such redemption date, dividends shall cease to
accrue on the shares redeemed, and such shares shall be
deemed to cease to be outstanding, provided that the
redemption price (including any accrued and unpaid dividends
to the date fixed for redemption) has been duly paid or provided
for," (Emphasis added.)
65. The *redemption price (including any accrued and unpaid dividends)” has yet
to be “duly pald or provided for,”
66. Under Sectlon 3(a)(i), dividends have continued to accrue.
67.  Under Section 2(a} of the Certificate of Redemption, the dividend rate is sixteen
percent (16%) payable semi-annually on March 31 and September 30.
68.  Since the redemption price has yet to be “duly paid or provided for”, dividends
have continued to accrue,
69, Plaintiff Raider and the members of the putative class have been damaged in
the amount of the unpaid dividends which have accrued on each share since August 31,
2007.
COUNT IV — UNJUST ENRICHMENT
70.  Plaintiff incorporates by reference the balance of the Complaint as though set
forth fully in this claim for relief.
71, Once the time for filing a petition for panel rehearing, a petitlon for rehearing en
banc and a petition for certiorari had passed after the U.S. Court of Appeals for the Ninth

Circuit's affirming the judgments in D.E. Shaw and Leeward, there was na basis in law or equity

Law Offices of Steven J. Parsans
7201 W. Lake Mead Blvd,, Ste. 108
Las Vegas, Nevada 897128-8254
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for Defendant Archon to retain the unpald balance of the redemption price and the dividends
which continued to accrue.

72.  Defendant Archon has unjustly retained money beionging to Plaintiff Raider and
the members of the putative class against the fundamental principles of justice and equity,
good faith and good conscience.

73. Defendant Archon has retained the unpaid balance of the redemption price and
the dividends which continued to accrue which in equity and good conscience belong to
Plaintiff Raider the members of the putative class.

74.  Plaintiff Ralder and the members of the putative class have been damaged in
the amount per share equal to the unpaid balance of the redemption price of $3.449 plus the
unpaid dividends which have accrued since August 31, 2007.

COUNT V - CONSTRUCTIVE TRUST AND OTHER EQUITABLE RELIEF

75.  Plaintiff incorporates hy reference the balance of the Complaint as though set
forth fully in this claim for relief.

76. There is a confidential relationship between Plaintiff Raider and the members
of the putative class on the one hand and Archon on the other hand within the meaning of the
rule enunciated in Locken v. Locken, 88 Nev. 369, 650 P.2d 303 (1982).

77. Archon's retention of the unpaid balance of the redemption price and the
dividends which have continued to accrue would be ineguitable.

78. The imposition of a constructive trust is essential to the effectuation of justice.

79.  Plaintiff Ralder, individually and on behalf of the members of the putative class,
requests that:

a. This Court declare that Archon s indebted to Plaintiff Raider and the
members of the putative class in the amount per share equal to $3.449 pius the unpald
dividends which have accrued since August 31, 2007,

b. A constructive trust be imposed on the assets of Defendant Archon

Corporaticn for the benefit of Plaintiff Raider and the members of the putative class in an

Law Offices of Steven }. Parsons
7201 W. Lake Mead Blwd,, Ste. 108
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amount per share equal to the unpaid balance of the redemption price of $3.449 plus the
unpald dividends which have accrued since August 31, 2007,

c. Archon be enjoined from paying any dividends to the holders of its
common stock until Plaintiif Raider and the members of the putative class have been paid in
fult,

d. Archon be enjolned from paying any bonuses or any extraordinary
compensation to Defendants Paul W. Lowden and Suzanne Lowden, any other Archon officer
or director and any Archon executive until Plaintiff Raider and the members of the putative
class have been pald in full.

€. Archon be enfoined from transferring any assets except in the ordinary
course of business unt!! Plaintiff Ralder and the members of the putative class have been paid
in fufl,

f. Archon be ordered to pay to Plaintiff Raider and the members of the
putative class an amount per share equal to $3.449 plus the unpaid dividends which have
accrued since August 31, 2007 together with interest.

g. Plaintiff Ralder and the members of the putative class be awarded costs,
interest and attorney's fees.

COUNT VI - BREACH OF FIDUCIARY DUTY
80. Plaintiff incorporates by reference the balance of the Complaint as though set
forth fully in this claim for relief.
81. Defendant Paul W. Lowden:

a. Has been the president of Defendant Archon since September 1993,

b. Has been a director of Defendant Archon since September 1993,

C. Was the chairman of the board of Defendant Archon from September
1993 through at least September 2010 and, upon belief, has continued to be the chairman
of the board.

d. Was the chlef executive officer of Defendant Archon from September

Law Offices of Steven ). Parsans
7201 W, Lake Mead Blvd,, Sle, 108

Lay Vegas, Nevadz 89128-8354
(702)384-9900; fax (702)3R84-5900
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1993 through at least September 2010 and, upon belief, has continued to he its chief
executive officer.

e. Together with LICO, a company wholly owned by him, owned a substantial
majority of the common stock of Defendant Archon between at least September 2006 and
September 2010, ranging from approximately 70% to 80%, and, upon belief, has continued
to own a substantial majority of the common stock of Archon.

82, Defendant Suzanne Lowden:

a. Has been the secretary of Defendant Archon since at least May 30,
2008.

b. Has been the treasurer of Defendant Archon since at least July 27, 2007,

c. Has been a director of Defendant Archon since September 1993,

d. Was the executive vice president of Defendant Archon from September
1993 through at least September 2010 and, upon belief, has continued to be its executive
vice president,

e. Was an owner of Archon common stock from at ieast September 2006
through September 2010 and, upon belief, has continued to be an owner of its commaon
stock. _

83. Defendants Paul W, Lowden and Suzanne Lowden have been marred to each
other since approximately 1983, and in all apparent respects, act with unanimity of intent and
purpose such as to have merged into one unit or entity, acting in concert,

84. Defendants Paul W. Lowden and Suzanne Lowden have at all refevant times
been controlling shareholders.

85. As an Archon officer and director, majority shareholder and controlling
sharcholder, Defendant Paul W, Lowden had a fiduciary duty to Archon's preferred
shareholders, including Plaintiff Raider and the members of the putative class.

86, As an Archon officer and director and controlling shareholder, Defendant

Suzanne Lowden had a fiduciary duty to Archon's preferred shareholders, including Plaintiff

Law Offices of Steven |, Parsons
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Raider and the members of the putative class.

87. All other Archon officers and directors had a fiduciary duty to Archon’é preferred
shareholders, including Plaintiff Raider and the members of the putative class.

88. Defendant Archon had a fiduclary duty to Archon's preferred shareholders,
including Plaintiff Raider and the members of the putative class.

B9. Once the time had passed in D.E. Shaw and Leeward for filing a petition for
panel rehearing, a petition for rehearing en banc and a petition for certiorari, supra, otherwise
challenging the judgment, Archon'’s obligation to pay the unpaid balance of the redemption
price and to continue to pay dividends until all accrued dividends had been paid became fixed
and indisputable.

90. Defendants Paul W. Lowden and Suzanne Lowden breached the fiduciary duties
of loyalty and good faith to Plaintiff Raider and the members of the putative class in numerous
respects including, without limitation, by:

a. Failing, neglecting and refusing to cause Archon to pay Plaintiff Raider
and the members of the putative class the unpaid balance of the redemption price after it had
been determined judicially, authoritatively and with finality in D.E. Shaw and Leeward that the
redemption price should have been $8.69;

b. Discriminating against Plaintiff Raider and the members of the putative
class by causing Archon to pay the unpaid balance of the redemption price to some of the
largest holders of Archon preferred stock, the plaintiffs in D.E. Shaw and Leeward (holders of
approximately 2,259,311 shares of the Archon preferred stock, approximately 51% of the total
number of shares), but failing, neglecting and refusing to cause Archon to pay the unpaid
balance of the redemption price to Plaintiff Raider and the members of the putative class;

c. Failing, neglecting and refusing to cause Archon to pay Plaintiff Raider
and the members of the putative class the dividends which have continued to accrue since
August 31, 2007 when it had been determined Judicially, authoritatively and with finality in
D.E. Shaw and Leeward that the $5.241 redemption price that had been paid by Archon to

Law Offices of Steven . Parsons
7201 W, lake Mead Bivd,, Ste. 108

Las Vegas, Nevada 89128-8354
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Plaintiff Raider and the members of the putative class did not include all accrued and unpaid
dividends to August 31, 2007 and the Certificate of Designation provided that dividends would
cease to accrue “provided that the redemption price (including any accrued and unpaid
dividends to the date fixed for redemption) has been duly paid or provided for”;

d. Acting with a conflict of interest and putting their personal financial
interests as majority and controlling holders of common stock ahead of the interests of Plaintiff
Raider and the members of the putative class by refusing to cause Archon to pay Plaintiff
Ralder and the members of the putative class the unpaid balance of the redemption price and
the dividends which have continued to accrue since August 31, 2007 because it would have
been against thelr self-interests and detrimental to their personal financial interests to do so;

e. Otherwise failing to act with loyalty and in good faith.

91, Defendants Paul W. Lowden and Suzanne Lowden breached the fiduciary duty
of care owed to Plaintiff Raider and the members of the putative class in numerous respects
including without limitation, by:

a. Disregarding the judicial, authoritative and final decisions in D.E. Shaw
and Leeward that the redemption price had not been properly calculated and paid;

b. Disregarding the judiclal, authoritative and finai decisions in D.E. Shaw
and Leeward that the $5.241 per share paid by Archon did not include all accrued and unpaid
dividends to August 31, 2007 and disregarding the provision in the Certificate of Designation
that dividends would cease to accrue “provided that the redemption price (including any
accrued and unpaid dividends to the date fixed for redemption) has been duly paid or provided
for",

c. Otherwise failing to act on an informed basis.

92, Al other Archon officers and directors breached the fiduciary dutles of loyaity
and good faith to Plaintiff Ralder and the members of the putative class in numerous respects
including, without limitation, by: '

a. Failing, neglecting and refusing to cause Archon to pay Plaintiff Raider

Law Offices of Steven J. Parsons
7201 W. Lake Mead Blvd., Ste. 108
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and the members of the putative class the unpaid balance of the redemption price after it had
been determined judicially, authoritatively and with finality In D.E. Shaw and Leeward that the
redemption price should have been $8.69;

b. Discriminating against Plaintiff Raider and the members of the putative
class by causing Archon to pay the unpaid balance of the redemption to some of the largest
holders of Archon preferred stock, the plaintiffs in D.E. Shaw and Leeward (holders of
approximately 2,259,311 shares of the Archon preferred stock, approximately 51% of the total
number of shares), but failing, neglecting and refusing to cause Archon to pay the unpaid
balance of the redemption price to Plaintiff Ralder and the members of the putative class;

c. Falling, neglecting and refusing to cause Archon to pay Plaintiff Raider
and the members of the putative class the dividends which have continued to accrue since
August 31, 2007 when it had been determined judicially, autheritatively and with finality in
D.E. Shaw and Leeward that the $5.241 redemption price that had been paid by Archon to
Plaintiff Raider and the members of the putative class did not Include all accrued and unpaid
dividends to August 31, 2007 and the Certificate of Designation provided that dividends would
cease to accrue “provided that the redemption price (including any accrued and unpaid
dividends to the date fixed for redemption} has been duly paid or provided for",;

d. Allowing Defendants Paut W. Lowden and Suzanne Lowden to put their
personal financial interests as majority and controlling holders of common stock ahead of the
Interests of Plaintiff Raider and the members of the putative class by refusing to cause Archon
1o pay Plaintiff Raider and the members of the putative class the unpaid balance of the
redemption price and the dividends which have continued to accrue since August 31, 2007
because it would have been detrimental to the self-interests and the personal financial
interests of Defendants Paul W. Lowden and Suzanne Lowden to do so;

e. Otherwise failing to act with loyalty and in good faith.

93.  All other Archon officers and directors breached the fiduclary duty of care to

Plaintiff Raider and the members of the putative class in numerous respects including without

Law Offices of Steven |. Parsons
7201 W, Lake Mead Blvd,, Ste. 108
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limitation, by:

a. Disregarding the Jjudicial, authoritative and final decisions in D.E. Shaw
and Leeward that the redemption price had not been properly calculated;

b. Disregarding the judicial, authoritative and final decisions in D.E. Shaw
and Leeward that the $5.241 per share paid by Archion did not Include all accrued and unpaid
dividends to August 31, 2007 and disregarding the provision in the Certificate of Designation
that dividends would cease to accrue “provided that the redemption price (including any

accrued and unpald dividends to the date fixed for redemption) has been duly paid or provided

for";
c. Otherwise failing to act on an informed basis.
94. The breaches of their fiduciary duty by Archon's officers and directors involved
a knowing violation of the law because, inter alia, they knew that it had been determined

judicially, authoritatively and with finality that under the law, the redemption price should have
heen $8.69 per share.

95. Defendant Archon breached the fiduciary duties of loyalty and good faith to
Plaintiff Raider and the members of the putative class in numerous respects including, without
lImitation, by:

a. Failing, neglecting and refusing to pay Plaintiff Raider and the members
of the putative class the unpaid balance of the redemption price after it had been determined
judicially, authoritatively and with finality in D.E. Shaw and Leeward that the redemption price
should have been $8.69;

b. Discriminating against Plaintiff Ralder and the members of the putative
class by paying the unpaid balance of the redemption to some of the largest holders of Archon
preferred stock, the plaintiffs in D.E. Shaw and Leeward {holders of approximately 2,259,311
shares of the Archon preferred stock, approximately 51% of the total number of shares}, but
falling, neglecting and refusing to pay the unpaid balance of the redemption price to Plaintiff

Raider and the members of the putative class;
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c. Failing, neglecting and refusing to pay Plaintiff Ralder and the members
of the putative class the dividends which have continued to accrue since August 31, 2007
when it had been determined judicially, authoritatively and with finality in D.E. Shaw and
Leeward that the $5.241 redemption price that had been paid by Archon to Plaintiff Raider
and the members of the putative class did not include all accrued and unpaid dividends to
August 31, 2007 and the Certificate of Designation provided that dividends would cease to
accrue “provided that the redemption price {including any accrued and unpaid dividends to the
date fixed for redemption) has been duly paid or provided for";

d. Putting the personal financial interests of Defendants Paul W. Lowden
and Suzanne Lowden, the majority and controlling holders of its commeon stogk. ahead of the
interests of Plaintiff Raider and the members of the putative class by refusing to pay Plaintiff
Raider and the members of the putative class the unpaid balance of the redemption price and
the dividends which have continued to accrue since August 31, 2007 because it would have
been detrimental to the self-interests and personal financial interests of Defendants Paul W.
Lowden and Suzanne Lowden to do so;

e. Otherwise failing to act with loyalty and in good faith.

96. Defendant Archon breached the fiduciary duty of care to Plaintiff Raider and the
members of the putative class In numerous respects including without limitation, by:

a. Disregarding the decisions in D.E. Shaw and Leeward that the redemption
price had not been properly calculated;

b. Disregarding the decisions in D.E. Shaw and Leeward that the $5.241
per share paid by Archon did not include all accrued and unpald dividends to August 31, 2007
and disregarding the provision in the Certificate of Designation that dividends would cease to
accrue "provided that the redemption price (including any accrued and unpaid dividends to the
date fixed for redemption) has been duly paid or provided for",;

c. Otherwise failing to act on an informed basis.

97. Plaintiff Raider and the members of the putative class have been damaged in

Law Offices of Steven J. Pasons
7201 W. Lake Mead Bivd,, Ste. 108
Las Vegas, Nevada 89128-8354
{702)284-9900; fax (702)384-5900

Steve@siPlawyer.com Page 19 of 22

PA106



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

an amount per share equal to the unpaid balance of the redemption price of $3.449 plus the
unpaid dividends which have accrued since August 31, 2007,

98. As a further proximate result of the wrongful conduct of Defendants and its
wrongfu! denial of Plaintiff's claims and claims of the members of the putative class, Plaintiff
was compelled to retain legal counsel to obtain the benefits due under the Redemption.
Defendants are liable to Plaintiff Raider and the members of the putative class for attorney's
fees and costs reasonably necessary and incurred by Plaintiff Raider and the members of the
putative class to enforce the terms of the Redemption, In a sum to be determined at the time
of trial.

99, Defendants’ conduct described herein was intended to cause injury to Plaintiff
Raider and the members of the putative class, was desplcable conduct which was engaged
in with conscious disregard of the rights of Plaintiff Raider and the members of the putative
class and was conduct in conscious disregard for the rights of Plaintiff Ralder and the members
of the putative class which constituted an act of subjecting them to cruel and unjust hardship
and Defendants were otherwise guilty of oppression, malice and bad faith, entitling Plaintiff
Raider and the members of the putative class to punitive and/or exemplary damages within
Nev. Rev. Stat. §42.005, in an amount appropriate to punish and/or set an example of
Defendants.

WHEREFORE, Plaintiff Dan Raider on behalf of himself and others similarly situated,
prays for the following relief:

1. That this Court declare that Defendant Archon Corporation Is indebted to Plalntiff
Raider and the members of the putative class in the amount per share equal to $3.449 plus
the unpald dividends which have accrued since August 31, 2007.

2. That the Court certify the class as prayed for, herein, within Nev. R, Civ. P., Rule
23.

3. That a constructive trust be imposed on the assets of Defendant Archon

Corporation for the benefit of Plaintiff Raider and the members of the putative class in an
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amount per share equal to the unpaid balance of the redemption price of $3.449 plus the
unpaid dividends which have accrued since August 31, 2007.

4, That Defendant Archon Corporation be enjoined from paying any dividends to
the holders of its common stock until Plaintiff Raider and the members of the putative class
have been paid in full.

5. That Defendant Archon Corporation be enjoined from paying any bonuses or any
extracrdinary compensation or distributions to Defendants Paul W. Lowden and Suzanne
Lowden, any cther Archon officer or director and any Archon executive until Plaintiff Raider and
the members of the putative class have been paid in full,

6. That Defendant Archon Corporation be enjoined from transferring any assets
exceptin the ordinary course of business until Plaintiff Raider and the members of the putative
class have been pald in full.

[ That Defendant Archon Corporation be ordered to pay to Plaintiff Raider and the
members of the putative class an amount per share equal to $3.449 plus the unpaid
dividends which have accrued since August 31, 2007 together with interest.

8. In the altemative, that a jJudgment be entered in favor of Plaintiff Raider and the
members of the putative class against Defendants Archon Corporation, Paul W, Lowden and
Suzanne Lowden, jointly and severally, in an amount per share equal to $3.449 plus the
unpaid dividends which have accrued since August 31, 2007 together with all accrued
interest.

o. That Plaintiff Ralder and the members of the putative class be awarded punitive
and/or exemplary damages pursuant to Nev, Rev, Stat. §42.005 in an amount appropriate to
punish and/or set an example of Defendants (Fifth Claim for Relief).

10. That Plaintiff Ralder and the members of the putative class be awarded
attorney’s fees pursuant to applicable law including Nev. Rev. Stat. §§18.010 and 689A.410.

11. That Plaintiff Raider and the members of the putative class be awarded costs

of suit,
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1 12,  That such further relief as the Court may deem appropriate he granted.
2 JURY DEMAND
3 Plaintiff, DAN RAIDER, and the members of the putative class, by his attorneys, Steven
4 J. Parsons of Law OFFICES OF STEVEN J. PARSONS, hereby demands a jury trial as provided by Nev.
5 R. Civ. P., Rule 38(a), or as otherwise may be provided for by law.
] Dated: Friday, January 9, 2015.
7 STEVEN E. GOREN
GOREN, GOREN & HARRIS, P.C.; and
8 LAw OFFICES OF STEVEN J. PARSONS
9 [s/ Steven J. Parsons

STEVEN J, PARSONS
10 Nevada Bar No. 363

11 Attorney for Plaintiff
DAN RAIDER, an individual on his own behalf and

12 on behalf of others similarly situated
13

14

15

16

17

18

13

20

21

22

23

24

25

26

27

Law Offices of Steven J. Parsans
7201 W. Lake Mead Bivd,, Ste. 108
Las Vegas, Nevada 89128-8354
(702)384-9900; fax {702)384-5900

Steve@SIPlawyer.com Page 22 of 22

PA109



Exhibit “1”

Exhibit “1”



Certificatg of Designation httpz/fwww.sec.gov/Archives/edgar/data/812482/000119312507165...

EX-99.2 3 dex992.htm CERTIFICATE OF DESIGNATION

EXHIBIT 99.2
W ELED
SESARTARY O DAt oo r30n CERTIFICATE OF DESIGNATION
STATE OF NEVADA OF THE
EXCHANGEABLE REDEEMABLE PREFERRED
3EP 3 0 193 STOCK _ :
BHFLA LAy METUtv Y drar- (Par Valus $.01 Per Share)
o OF
Mo 7679-93 SAHARA GAMING CORPORATION

Pursuant to Section 78.195 of the
Mevada Revised Siatutes

The undersigned duly authorized officers of Sshara Gaming Corporation, a corporation organized and existing under the
Nevada Revised Statutes, as amended (the “Company™), In accordance with the provisions of Section 78.195 therefore, DO
HEREBY CERTIFY;

‘That pursuant to the authority conferred upon the Board of Diractors by the Ardicles of Incorporation of the Company, the
Board of Directors of the Company (the “Board of Directors™) on August 20, 1993, adopted the following resolution creating a
series of 9,000,000 shares of Preferred Stock, $.01 per share par value;

RESOLVED, that pursuant to the authority expressly granted to and vested in the Board of Directors by provisions of the
Articles of Incorporation of the Company (the “Articles of Incorparation™), and the Nevada Revised Statutes, as amended, the
insuance of & series of the Company's preferred stock, per vaiue 5.01 per share (the “Preferred Stock™), which shall consists of
9,000,000 of the 20,000,000 shares of Preferred Stock that the Company now has authority lo issue, be and the same hereby is,
authorized, and the Board of Directors hereby fixes the voting powers, designations, preferences, limitations, restrictions and
relative rights, and the qualifications, limitations and restrictions of such rights, of the shares of such series (in addition 1o the
voting powers, designations, preferences, limitations, restrictions and relative rights and the qualifications, limitations and
testrictions of such rights, set forth in the Articles of Incorperation that may be applicable to the Preferred Stock) as follows:

1. Designation and Rank. The designation of such series of tha Proferred Stock authorized by this resolution shell be the
Exchangesble Redeemable Preferred Stock (the “Exchangesble Preferred Stock™). The maximum number of shores of
Exchangeable Preferred Stock shall be 9,000,000, Shares of the Exchangeable Preferred Stock shall have a liquidation
preference of $2.14 per share plus accrued and unpaid dividends, thereor, subject to Section 7(a). The Exchangeable Preferred
Stock shall rank prior to the commen atock, par value $0.01 per share (the “Common Stock™) and to all other classes and series
of equity securitics of the Company now or hereafler authorized, issued or outslanding (the Common Stock end such other
classes and seres of equily securities collectively may be referred to herein os the “Junior Stock™), other than any class or serles
of equity securitics of the Company ranking on a parity with (the “Parity Stock™) or senior to (the "Senior Stock”) the
Exchangeable Preferred Stock s to dividend rights and/or rights upon liquidation, dissolution or winding up of the Company.
The Exchangeable Prefemred Stock shall be subordinate (o and rank junior to oll indebtedness of the Compuny now or hereafler
outstanding. The Exchangeable Preferred Stock sholl be subject to creation of Senior Stock, Parity Stock and Junior Stock, to the
extent not expressly prohibited by the Company’s Articles of Incorporation, with respect to the payment of dividends and/or
rights upon liguidation, dissolution or winding up of the company. '

2. Cumulative Dividends Priority.

{a) Payment of Dividends. The holdsrs of record of shares of Exchangeable Preferred Stock shall be entitied to
receive, when, as snd if declared by the Board of Directors out of funds legally available therefore, cumulative cash
dividends at a rate
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per annum per share (the “Dividend Rate™) initially set at 8% of fﬂ $2.14 plus ?i) accrued but unpaid dividends as ta
which a Dividend Payment Date (zs defined below) hasoecurred, Dividends shall acerue from the date of issuance and be

payable semi-annuelly in arrears on the 316t day of March and the 30th day of September in each yeer (or if such day is s
non-business day, on the next business day), commencing on March 3{, 1994 (each of such dates a “Dividend Payment
Date); provided, however, that on any or all of the first six Dividend Payment Dates the Company may, at its option, pay
dividends on the Exchangeabie Preferred Stock in the form of additional shares of Exchangeable Preferred Stock at the rate
per annum of 0.08 shares of additional Exchangeabls Preferred Stock for every share of Exchongeable Preferred Steck
entitled to received & dividend. 1f alt Exchangeable Preferred Stock has not been redeemed prior to the tenth Dividend
Payment Dete, the Dividend Rate will increase on the tenth Dividend Payment Date lo the rate per annum per share of 11%
and will thereater increase by an additional 0.50% per annum per share on each Dividend Payment Date uniil cither the
Dividend Rate reaches a rate per annum per share of 16% or the Exchangeable Preferred Stock is redeemed or exchanged
by the Company o5 set forth hergin. In no circumstances will the Dividend Rate exceed 16% per annum per share, Each
declared dividend shall be payable to holders of record as they appear on the stock books of the Company at the closa of
business on such record dates as are determined by the Board of Directors or a duly suthorized commitiee thereof (each of
such dates a “Record Date™), which Record Dates shall be not more than 45 calendar days nor fewer than 10 calendar days
preceding the Dividend Payment Dates therefor. Semi-annual dividend periods (each a “Dividend Period”) shall commence
on and include the 315t day of March and the 30th dey of September of cach year and shall end on and include the date
next praceding the next following Dividend Payment Date. Dividends an the Exchangeable Preferred Steck shall be fully
cumulative and shall nccrue (whether or not declared), on a daily besis, from the first day of each Dividend Pericd;
provided, however, that the initial semi-annual dividend payable on March 31, 1994 and the amount of any dividend
payable for any other Dividend Period shorter then a full Dividend Period shall be computed on the basis of & 360-day yenr
compused of twelve 30-day months and the actual number of days elapsed in the relevant Dividend Period,

(b) Priority as a Dividends,

(i) No dividends in any form shall be declared or paid or set apart for payment on any Prelerred Stack that
conalitules Parity Stock with respect lo dividends for any period unless full dividends on the Exchangeable Preferred
Stock for the Immediataly preceding Dividend Period have been or contemporaneously are declared and paid. No cash
dividends shall be declared or paid or set apart for payment on any Parity Stock for eny period unless full cash
dividends on the Exchangeable Preferred Stock for the immediately preceding Dividend Period have been or
contemporanecusly are declarcd and paid {or declared and & sum sufficient for the payment thereof set apart for such
payment). When dividends are not paid in full (or not declared and a sum sufficient for such full payment not so set
apart) upon the Exchangeable Preferred Stock and any Parity Stock all dividends declared upon shares of
Exchangeable Preferred Stock and any Parity Stock shall be declarcd pro rata with respect thereto, so that in all cases
the amount of dlvidends declared per shase on the Exchangeable Prefetred Stock and such Parity Stock shali bear to
each other the same ratio that accrued dividends per share for the then-current Dividend Period on the shares of
Exchangeable Preferred Stock (which shall include any accumulation in respect of unpaid dividends for pror
Dividend Periods) and dividends, including accumulations, if any, on such Parity Stock, bear to each other.

(ii) Before (1) any dividend or other distribution (ather than in Common Stock or other Junior Stock) shall be
deciared or poid or set aside for payment upon the Common Stock or any other Junior Stack or (2) any Common Stock
or any other Junior Stock s redeemed, purchased or otherwise aequired by the Company for any consideration {or any
monceys are peid to or made available for a sinking fund for the redemption of any shares of any such stock) except by
conversion into or exchange for Common Stock or any other Junior Stock, (A) full cash dividends on the
Exchangeable Prefetred Stock must be declared end paid or funds paid over to the dividend disbursing agent ol the
Company for payment
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of such dividends for the immediately preceding two Dividend Periods (or such lesser number of Dividend Periods
during which the shares of Exchangeable Preferred Stock have been outstanding) and (B) & full ¢ash dividend on the
Exchengeable Preferred Stock must be declared at the annual Dividend Rate for the current Dividend Period, and
sufficient funds paid over to the dividend disbursing agent of the Company for the pryment of a cash dividend at the
end of such Dividend Period. The Company shall not permit any subsidiary of the Company lo purchase or otherwise
acquire for consideration any shares of stock of the Company if under the preceding sentenoe the Company would be
prohibited from purchasing or otherwise acquiring such shares at such time and in such manner.

(iii) No dividend shall be peld or se! aside for holders of Exchangeable Preferred Stock for any Dividend Period
unless full dividends on any Preferred Stock that constitutes Senior Stock with respect 1o dividends for that period
have been or contemporancously are declared and paid (or declared and a surm sufficlent for the payment thereof sel
apart for such payment).

3. Optional Redemption.

() General,

{i) Subject to the applicuble restrictions set forth in this Section 3 and applicable law, the shares of Exchangeable
Preferred Stock may be redeemed, In whole or in part, at the election of the Company, upon notice as provided in
Section 3(b}, by resolution of the Board of Direclors, at any time or from time to time, at a redemption price equal to
the Liquidation Preference, On and after any such redemption date, dividends shall cease to accrue on the shares
redeemed, and such shares shall be deemed to ceese to be outstanding, provided that the vedemption price {(including
any scerued and unpaid dividends to the date fixed for redemption) bas been duly pald or provided for,

(ii) If'less than all the outstanding sharcs of Exchangeable Preferred Stock are to be redeemed, the Company
shall select at ils absolute discretion the shares to be redeemed pro rata or by Tot,

(b) Notice of Redemption.

(1) Notice of any redemption of shares of Exchangeable Preferred Stock, setting forth (1) the date and place fixed
for said redemption, (2) the redemption price, (3) a statement that dividends on the shares to be redeemed will cease
to accrue on such redemiption dato and (4) the method(s) by which the holders may surrender their redeemed shares
and obtain payment therefor, shall be mailed, postage prepaid, at least 30 days but not more than S0 days prior to said
redemption date 1o each holder of record of tlie Exchangeable Preferred Stock ta be redeemed at his or her address as
the same shall appear on the books of the Company. If less than all the shares of the Exchangeable Preferred Stock
owned by such holder aro thes to be redeemed, the notice shall specify the number of shares thereof are to be
redeemed and the numbers of the cenlficates representing such shares,

(i) 1f such notice of redemption shall have been so mailed, and if on or before the redemption data specified in
such notice oll funds necessary for such redemption shall have been set aside by the Company separate and opari from
its funds, in trust for the account of the holders of the shares so to be redesmed, so as to be end continue to be
available therefor, then, on and after said redemption date, notwithsianding that any certificate for shares of the
Exchangeable Preferred Stock so celled for redemption shall not have been surrendered for cancellation, the shares
tepresented thereby so called for redemption shall be deemed to be no longer outstanding, the dividends thercon shall
cease to accrue, and &l rights with respect to such shares of the Exchangeable Preferred Stock, so called for
redemption shall forthwith cease and terminate, except enly the right el the helders thereof to receive out of the funds
50 set aside in trust the amount payable on redemption thereof, but without interest, upon surrender (and endorsement
or agsignment for transfer, if required by the Company) of their certificates.

3
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{iii) If such notice of redemption shall have been so mailed, and if on or before the date of redemption specified
in such netice all said funds necessary for such redemption shail have been irrevocably deposited in trust, for the
account of the holders of the shares of the Exchangeable Preferred Stock to be redeemed (and so 85 to be and continue
to be available therefor), with a bank or trust company named in such notice doing business in the City of New York
or the Stete of Nevada and having combined capitel and surplus of at least $50,000,000, thereupon and without
awaiting the redemption date, all shares of the Exchangeable Preferred Stock with respect to which such notice shall
have been 50 mailed and such deposit shall have been so made, shall be deamed to be no longer outstanding, and 2l
rights with respect to such shares of the Exchangeable Preferred Stock shell forthwith upon such depasit in trust cease
and ferminate, except only the right of the holders thereof on, or after the redemption date ta receive from such
deposit the amount payable on redemption thereof, but without interest, upon surrender (and endorsement or
assignment to transfer, if required by the Company) of their certificates. In case the holders of shares of the
Exchangeable Preferred Stack that shall have been redeemed shall not within two years (or any longer period if
required by law) after the redemption date claim any amount to deposited in trust for the redemption of such shares,
such bank or trust company shall, upon demand aad if permitted by appliceble law, pay over to the Company any such
unchimed amount so deposited with it, and shall thersupon be relieved of ail responsibility in respect thersof, and
thereafter the holders of such shares shall, subject to applicable eschent lnws, look enly to the Company for payment
of the redempton price thereof, but without interest,

{c) Status of Shares Radeemed. Shares of Exchangeable Preferred Stock redeemed, purchased or otherwise acquired
for value by the Company, shall, after such acquisition, have the statug of authorized and unissued shares of Preferred
Stack end may be reissued by the Conpany at any time s shares of any series of Preferred Stock other than os shares of
Exchangeable Prefacred Stock.

4, Optional Exchange,

(2) Exchange; Terms of Subordinated Noies. Any Exchangeable Prefarred Stock that has not been redeemed on or
prior to the tenth Dividend Payment Date may be exchinnged, in whale or in part, at the elcetion of the Company, upon
notice a8 provided in Section 4(c), by resolution of the Board of Dircctors, of any time or from time to time on or afler the
Tenth Dividend Payment Date, for Junior Subordinated Notes (the “Junior Subordinated Notes") issued by the Company., If
any Exchengeable Preferred Stock is exchanged in part by the Company, such exchange shall be pro rata or by lot. The
principal amount of any Junior Subordinated Notes issued in exchange for Exchangeable Preferred Stock shall be equat to
the Liquidation Preference of such Exchangeable Preferred Stock, The Junior Subordinated Notes will mature on the 15th
anniversary of the date of the originel issuance of the Exchangesble Preferred Stock and will best interest at an annual rate
of 11%, payable semi-annually on the Dividend Payment Dates. The Junior Subordinated Noles may be redeemed, in
whole or in part, at the election of the Company, by resolution of the Board of Directors, at any time and from time to time
for an amount equal to the principal amount plus accrued but unpaid interest at the date of redemption. No sinking fund
payments will be required with respect to the Junior Subordinated Notes.

() Orher Terms, The Junior Subordinaled Notes will bo governed by an indenture containing in addition to the terms
described in Section 4(a), such terms and conditions as the Board of Direciors may approve and such terms and conditions
as imay be required by then applicabie law.

{c) Nutice of Exchange,

(i) Notice of any such exchange, seiting forth (1) the date and place fixed for said exchange, (2) the principal
vatie of the Junior Subordinated Notes to be exchanged for outstanding Exchangenbje Preferred Stock, (3) a
statement that dividends on the shares to be exchanged will cease to accrue on such exchange date and (4) the
method(s) by which the holders may surrender their shares of Exchangeable Preferred Stock and obtain Junior
Subordinated Noles in exchange therefor, shall be malled, postage prepaid, at least 30 days but not more than 90 days
prior to said exchange date so each holder of record of the Exchangeable Preferred Stock to be redeemed at his or her
address o3 the same shall sppear on the books of the Company.

4
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(i) 17 such notice of exchange shall have been so mailed and on or before the exchange date specified in the
notice, the Company hes delivered the Junior Subordinated Notes to an exchange agent then, on and after said
exchange date, notwithstanding that any certificate for sheres of the Exchangeable Preferred Stock so called for
exchange shall not have been surrendered for cancellation, the shares represented thereby so called for exchange shall
be deemed to be no longer outstanding, the dividends thereon shall cease to accrue, and all rights with respect to such
shares of the Exchongeable Prefermed Stock so called for exchange shall forthwith cease and terminate, except only
the right of the holders thereof to receive Junior Subordinated Notes in exchange therefor upon surrender of their
certificates.

(d) Status of Shares Exchanged, Shares of Exchangeable Preferred Stock exchenged for Junior Subardinated Notes
shall, after such exchange, have the status of authorized and unissued shares of Preferred Stock and may be relssued by the
Company at any time as shares of any serics of Preferred Stock other than as shares of Exchangeable Preferred Stock.

5. Voting Rights.

(2) General Foting Rights. Except 8s expressly provided hereinafter in this Section 5, or at otherwise from time to
time required by applicable law, the Exchangeable Preferred Stock shall have no veting rights.

(b) Voting Rights on Extraordinary Matters. So long as eny shares of Exchangeable Preferred Stock are outstanding

- and unless the consent or pproval of a greater number of shares shall then be required by epplicable law, without first

obtaining the approval of the holders of at least two-thirds of the number of shares of Exchangeable Preferred Siock et the
time outstanding (voting sepamtcly as e class) given in person or by proxy at a meeting a¢ which the holders of such shares
shall be entitled 1o vote separately as a class or, by written consent in Heu thercof, the Company shall not, either directly or
indirectly or through merger, consolidation, reorganization or other business combination with any other company, ()
authorize, create, issue or increase the authorized or issued amount of any Preferred Stock that constitutes Senior Stack or
Parity Stock, or any warrants, options or other rights convertible or exchangesbta into Senior Stock or Pority Stock or (if)
amend, alter, vepeal, or otherwise change any provision of its Articles of Incorporatlon or this resolution so as lo materially
and adversely affect the rights, preferences, power or privileges of the Exchangeable Preferred Stock, The creation or
issuance of Preferred Stock that constitutes Exchangeable Preferred Stock or Junior Stack, or a merger, consolidation or
reorganization or other business combination in which the Company is not the surviving entity, or any amendment that
incresses the number of authorized shares of Preferred Stock that constitutes Exchangeable Preferred Stock or Junjor Stock
or substitutes the surviving entity In & merger, consolidalion, reorganization or other business combination for the
Company, shall not be considered 10 be such a material and adverse change requiring a separate vote of the holders of the
Exchangeable Preferred Stock.

(c) Election of special directors. If dlvidends in an amount equal to dividend payments for one Dividend Period heve
accrued and remain unpaid for two years, holders of Sahera Gaming Preferred Stock will have the right to o separate class
vote to elect two special directors to the board of Saharn Gaming (in addition 10 the then authorized number of directors) at
the next annual meeting of stuckholders. Upon payment of all dividend arrearages, holders of Sahara Gaming Preferred
Stock will be divested of such voting rights until any future time when dividends.in an amount equal lo dividend payments
for one Dividend Period have accrued and remained unpaid for two years, The terms of the special directors will thereupon
neminate and the authorized number of directors will be reduced by two.

(d) One Vote Per Share. In connection with any matter on which holders of the Exchangeable Preferred Stock are
entitted fo vote as provided in subparagraphs (b) or (c) above, or any matier on which the holders of the Exchangeable
Preferred Stock are entitled to vote as one class or otherwisc pursuant o law or the provislons of the Articles of
Incorporation, each holder of Exchangeable Preferred Stock shall be entitled to one vote for each share of Exchangeable
Preferred Stock held by such holder, ’
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6. No Sinking Fund, No sinking fund will be estabiished for the retirement or redemption of shares of Exchangsable

Preferred Stock.

7. Liquidation Rights; Priority.

(n) Tn the event of the liquidation, dissolution or winding up of the affairs of the Company, whether voluntaty or
involuntary, afler payment or provision for payment of the debts and other liabilities of the Company and afler payment or
provision for payment of Preferred Stock that constitutes Senfor Stock with respect o the liquidation, dissolution or
winding up of tho affairs of the Company, the holdcrs of shares of the Exchangeable Preferred Stock shal! be entitled to
recelve, out of the assets of the Company, whether such assets ara capital or surplus, whether or not any dividends ag such
are declared end before any distribution shall be made to the holders of the Common Stock or any other class of stock or
series thereof ranking junior to the Exchangeable Preferred Slock with respect to the distribution of assets, an emount (the
“Liquidation Prefercnee”) per share equal to the sum of (i} $2.14, plus (ii} an amount equal to ail accrued and unpaid
dividends for the then current Dlvidend Period, through the date of liquidation, dissolution or winding up, plus all prior
Dividend Periads, whether or not declared, plus (iii) if, within five years of the initial issuznce of the Exchangeable
Preferred Stock, all or substantially all of the assets of the Company are sold or the Company merges with or into any entity
a5 a result of which the stockholders of the Company hold less than 50% of the equity interests of the surviving entity, an
amount equal to the lesser of (1) the Desipnated Amount (as defined below) divided by the total msmber of shares of
Exchangeable Preferred Stock then outstanding and (2) $0.7143. The "Designated Amount” shall be an amount equal to $5
million less the result of (x) the aggregate amount distributable to ail holders of shares of Exchangeable Preferred Stock
pursuant to (i) above minus (y) $14.98 milkion. Unless specifically designated as junior or senior to the Exchangeable
Preferred Stock with respect to the distribution of assets, all ather serles or classes of Preferred Stock of ths Company shall
tank on a partty with the Exchangeable Preferved Stock with respect to the distribution of assets.

(b) Nothing contained in this Section 7 shall be deemed to prevent redemption or exchange of shares of the
Exchanpeable Preferred Stock by the Company in the manner provided in Section 3 or Section 4, as the case may be,
Neither the merger ner consolidation of the Company into or with any other company, nor the merger or consolidation of
any other company into or with the Company, nor a sale, transfer or lease of &l or any part of the asseis of the Company,
shall be deemed to be a liguidation, dissolution or winding up of the Company within the meaning of this Section 7.

{¢) Written notice of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Campany,
stating a payment daic and the pluce where the distributable amounts shall be payable, shall be given by mail, postage
prepaid, no lesg than 30 days prlor to the payment date stated therein, to the holders of record of the Exchangeable
Preferred Stock at their respective oddresses as the same shall appeat on the books of the Company.

(d) I the amounts available for distribution with respect to the Exchangeable Preferred Stock and all other
outstanding stock of the Company ranking on a parity with the Exchangeable Preferred Stock upon liguidation are not
sufficient to satisfy the full liquidation rights of all the outstanding Exchangeable Preferred Stock and stock ranking on a
parity therewith, then the holders of each series of such stock will share ratably in any such distribution of assets in
proportion to the Rsll respective preferential amount (which in the case of the Exchangeable Preferred Stock shall mean the
amounts specified in Section 7(a) and In the case of any ather series of Preferred Stock mey include accurnutated dividends
if contemplated by such series) to which they are entitled,

are
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IN WITNESS WHEREOF, this certificate has been signed by Paul W, Lowden and Stephen J. Szapor, Jr. es of September
30, 1993,

SAHARA GAMING CORPORATION

2 Q-

Name: Paul W. Lowden
Title; President and Chairman of the Board

Y a

Name: Stephen J. Szapor, Jr.
Title: Assistant Secretary

STATE QF NEVADA )
) 88,
COUNTY OF CLARK )

On 9-30-93, personally appeared before me, o nofary public, Paul W, Lowden, personally katown (or proved) to me to be
the person whose name is subscribed to the abave instrument who acknowledged that he executed the instrument,

tm«-.d-wus ey uw'u.gr
L SN et}

§KQ ) Nmn\n--n.v..ns 947 G Cote_

wynws ap I WE L Notary Public

CANAMVENAT S Jird bR oy Ton

STATE OF NEVADA )
) ss.

COUNTY OF CLARK )

On 9-30-53, personally appeared beftre me, a notary public, Stephen J, Szapor, Jr., persenally known (or proved) to me to
be the person whose name is subscribed to the above instrument who acknowledged that he executed the instrument.

P e T AT R A S A SR L L

(G gy g0,

e e L) a Notary Public
pnuqnanu-naunmatneo :
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DICKINSON WRIGHT PLLC
JOHN P. DESMOND

Nevada Bar No. 5618
jdesmond @dickinsonwright.com
JUSTIN J. BUSTOS

Nevada Bar No. 10320

ibhustos @dickinsonwright.com
100 West Liberty Street

Suite 940

Reno, Nevada 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Attorneys for Defendants
Archon Corporation,
Paul W. Lowden, and
Suzanne Lowden

Electronically Filed
06/01/2016 04:45:36 PM

A b I

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

STEPHEN HABERKORN, an individual,
Plaintiff,

VS,

ARCHON CORPORATION, a Nevada
corporation; PAUL W. LOWDEN, an
individual; and SUZANNE LOWDEN, an
individual; UNKNOWN DOE DIRECTORS
OF ARCHON CORPORATION; DOES 1
through 10; and ROE ENTITIES 1 through 10,
inclusive

Defendants.

REPLY TO PLAINTIFF STEPHEN HABERKORN’S OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS COMPLAINT

Defendants Archon Corporation (“Archon™), Paul W, Lowden, and Suzanne Lowden

(collectively, “Defendants™), by and through their attorneys of record, Dickinson Wright |

CASE NO. A-16-732619-B
DEPT. XV

PLLC, respectfully submits their Reply to Plaintiff Stephen Haberkom’s (“Plaintiff’)

Opposition to Motion to Dismiss Complaint,
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

The Court should dismiss Plaintiff’s Complaint in its entirety. Plaintiff’s Complaint is
fundamentally based on one single event — Archon’s alleged miscalculation of the
redemption price of its Preferred Stock on August 31, 2007. Plaintiff’s remaining allegations
merely describe inactionable continuing “ill effects” of this alleged breach of the Certificate,
Plaintiff desperately reaches for irrelevant acts later in time in an attempt to save his clearly
time-barred claims,

At the time of redemption, August 31, 2007, Plaintiff knew or should have known of
all the facts giving rise to his Complaint. Nevertheless, Plaintiff did not initiate this suit until
February 29, 2016, more than eight years later. Each and every claim in Plaintiff’s Complaint
is barred by the statute of limitations and this case should be dismissed in its entirety.

II. DISCUSSION

A. Nevada Does Not Recognize and Plaintiff is Not Entitled to Cross-Jurisdictional
Class Action Tolling

Plaintiff first argues that the statute of limitations should be tolled based on the
doctrine of class action tolling. However, in reality, Plaintiff is seeking to apply the
controversial doctrine of cross-jurisdictional class action tolling, i.e. tolling during the
pendency of a class action in federal court that is later filed in state court.

At the outset, it is important to distinguish cross-jurisdictional class action tolling
from intra-jurisdictional class action tolling. Plaintiff is correct that courts throughout the
county widely accept the doctrine of intra-jurisdictional class action tolling. See (PL.’s Opp'n
at 13.) However, contrary to the normal intra-jurisdictional class action tolling, cross-
jurisdictional tolling is not widely accepted, has never been adopted by the Nevada Supreme
Court, and raises significant concerns that are not present with intra-jurisdictional tolling.

Plaintiff cites to Jane Roe Dancer I-VII v. Golden Coin, Ltd., 124 Nev. 28, 176 P.3d
271 (2008), in support of his argument that tolling should apply in this case. However, Jane

Roe Dancer does not stand for the proposition that Nevada courts toll the statute of |
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limitations for cases filed in other jurisdictions or in federal court. Instead, the Nevada
Supreme Court in Jane Roe Dancer considered two entirely different issues. First, the Court
in Jane Roe Dancer considered whether class action claims of unpaid minimum wage
balances brought under Nevada law are preempted by federal law. Id. at 30, 176 P.3d at 272-
73. On this issue, the Court determined that federal law does not preempt Nevada law. Id. at
32-33, 176 P.3d at 274-75.

Second, in light of its conclusion, the Court considered whether the dispute should
proceed under NRCP 23 with a proposed substitute class representative. Id. at 30, 176, P.3d
at 273. The Nevada Supreme Court first noted that the district court had denied the
appellants’ motion to substitute the class representative because, once it converted the case
into a Federal Fair Labor Standards Act proceeding, the effect was that the federal statute of
limitations had run on any further class plaintiffs. Id. at 34, 124 Nev. at 275. However,
because the Nevada Supreme Court determined Nevada law governed, it applied the rule that
“class actions brought under NRCP 23 toll the statute of limitations on all potential unnamed
plaintiffs’ claims™ and tolled the statute of limitations. Id.

Thus, Jane Roe Dancer presented an entirely different question of intra-jurisdictional
tolling and simply does not address the issue presented in this case, i.e., whether the Nevada
Supreme Court would adopt cross-jurisdictional class action tolling. Because this case was
first brought in federal court, not in a Nevada state court, Jane Roe Dancer does not support
the cross-jurisdictional class action tolling requested by Plaintiff,

Similarly, Plaintiff’s citation to federal authorities for the proposition that class action
tolling has been applied in Nevada’s federal courts and the Ninth Circuit is equally
misplaced. See (P1’s Opp’n at 8-9) (citing McDonagh v. Harrah's Las Vegas, Inc., 2014 WL
2742874 (D. Nev. 2014); Catholic Social Services, Inc. v. LN.S., 232 F.3d 1139, 1149 (9th
Cir, 2000}). Like Jane Roe Dancer, these cases are factually distinct from this action. These
decisions only apply to cases filed in federal court and then refiled in a different federal
court. They do not involve the situation of an action originally brought in federal court being

subsequently re-filed in state court. In adopting general class action tolling, the United States
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Supreme Court specifically explained that this rule was limited and derived from “the
relationship between a statute of limitations and the provisions of Federal Rules of Civil
Procedure 23 regulating class actions in federal courts.” American Pipe & Const. Co. v.
Utah, 414 U.S. 538, 540, 94 S. Ct. 756, 759 (1974). American Pipe “did not purport to
announce a rule that would apply to state law claims.” Vincent v. Money Store, 915 F. Supp.
2d 553, 560 (S.D. N.Y. 2013). Plaintiff’s efforts to blur the distinctions in this area should be
rejected as the critical question is whether the second action is filed in state court, not federal
court,

In addition to advocating for the application of general class action tolling principles,

Plaintiff, in the alternative, asks this Court to apply cross-jurisdictional tolling. This Court |

should not adopt cross jurisdictional tolling for numerous reasons. *[C]ross-jurisdictional |

tolling is a controversial doctrine, and has, to date, been accepted by few states.” In re BP
p.de. Sec. Litig., 51 F. Supp. 3d 693, 700 (S.D. Tex. 2014) (citing In re Fosamax Prods.
Liability Litig., 694 F.Supp.2d 253, 258 (S.D.N.Y.2010) (“Only a small fraction of states
have addressed the cross-jurisdictional tolling issue, though, and there is no clear consensus
among them,”)); Portwood v. Ford Motor Co., 183 Iif. 2d 459, 466, 701 N.E.2d 1102, 1104
(1998) ([Tt is apparent that very few states to date have even considered the issue of cross-
jurisdictional tolling, let alone adopted it.”).

This Court should reject Plaintiff’s request to adopt cross-jurisdictional tolling for

several reasons. First, while class action tolling in the same court system serves to reduce the

number of filings brought within that system, cross-jurisdictional tolling could “increase the
burden on the state’s system, because plaintiffs from across the country may elect to file a
subsequent suit in that state solely to take advantage of the generous tolling rule.” Portwood,
183 Il 2d at 465, 701 N.E.2d at 1104. Thus, “[u]nless all states simultaneously adopt the
rule of cross-jurisdictional class action tolling, any state which independently does so will
invite into its courts a disproportionate share of suits which the federal courts have refused to
certify as class actions after the statutc of limitations has run.” Id.; Maestas v. Sofamor Danek

Grp., Inc,, 33 S.W.3d 805, 808 (Tenn. 2000).
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A second concern is the preservation of the state’s judicial resources in a situation in
which the state itself does not necessarily benefit from the tolling, As succinctly stated by the
Tennessee Supreme Court, cross-jurisdictional tolling “could, in a general sense, benefit the
federal court system in its disposition of class actions, Nevertheless, Tennessee simply has no
interest, except perhaps out of comity, in furthering the efficiency and economy of the class
action procedures of another jurisdiction, whether those of the federal courts or those of
another state.” Maestas, 33 5.W.3d at 808,

Third, cross-jurisdictional tolling adversely impacts Nevada’s statute of limitations
scheme as enacted by the Nevada Legislature: “the practical effect of [permitting] cross-
Jurisdictional tolling would be to make the commencement of the [state’s] statute of
limitations contingent on the outcome of class certification as to any litigant who is part of a
putative class action filed in any federal court in the United States.” 1d. at 809; Adedje v.
Westat, Inc., 75 A.3d 401, 418 (Md. Ct. App. 2013) (permitting cross-jurisdictional tolling
would put statc courts “at the mercy of other jurisdictions, waiting on them to rule on the

cases”); see also Portwood, 701 N.E.2d at 1104 (“State courts should not be required to

entertain stale claims simply because the controlling statute of limitations expired while a |

federal court considered whether to certify a class action.”). The Maestas court opined that

such tolling “would essentially grant to federal courts the power to decide when Tennessee’s |

statute of limitations begins to run, contrary to our legislature’s power to adapt statutes of
limitations and the exceptions to those statutes, and would arguably offend the doctrines of
federalism and dual sovereignty. If the sovereign state of Tennessee is to cede such power to
the federal courts, we shall leave it to the legislature to do so.” Maestas, 33 S.W.3d at 809.
Despite the foregoing, Plaintiff argues that “most of the ‘cross-jurisdictional tolling’
cases involve filings in different states, not just different court systems in the same state.”
(P1.’s Opp’n a 10.) However, the fact that the Rainero action was filed in Nevada federal
court rather than a federal court in a different state is wholly irrelevant, See Newport v. Dell,
Inc.,, 2008 WL 4347311, at *5 (D. Ariz. Aug. 21, 2008) (*[N]umecrous other jurisdictions

have held that tolling only applies based on a previous action in a Court of the same state and
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forum.”); Portwood, 701 N.E.2d at 1104; Wade v. Danek Med., Inc., 182 F.3d 281, 287 (4th
Cir. 1999) (rejecting the doctrine of cross-jurisdictional tolling because, among other things,
“the Commonwealth of Virginia simply has no interest, except perhaps out of comity, in
furthering the efficiency and economy of the class action procedures of another jurisdiction,
whether those of the federal courts or those of another state.”) (emphasis added). Instead,
the determinative factor for rejecting cross-jurisdictional class action tolling is that the case is
filed in a different court system. Id. That is precisely what occurred in this case.

For all of the reasons discussed above, Defendants submit that compelling reasons

necessitate rejection of cross-jurisdictional class action tolling.

B. Plaintiff is Not Entitled to the Application of Broad Equitable Tolling

Plaintiff next argues that the statute of limitations should be tolled based on the 5

doctrine of equitable tolling. However, equitable tolling is unavailable to Plaintiff due to
Plaintiff’s lack of any cxcusablc dclay. Plaintiff’s argument for the broad application of
equitable tolling principles would eviscerate the statute of limitations altogether. Indeed,
Plaintiff’s argument in support of equitable tolling is nothing more than a back door attempt
to have this court apply the doctrine of cross-jurisdictional class action tolling. Plaintiff’s
argument should be rejected.

“[E]quitable tolling ‘focuses on ‘whether there was excusable delay by the plaintiff.””
City of N. Las Vegas v. State Local Gov’t Employee-Mgmt. Relations Bd., 127 Nev. Adv. Op.
57,261 P.3d 1071, 1077 (2011) (quoting Lukovsky v. City and County of San Francisco, 535
F.3d 1044, 1051 (9th Cir. 2008)). The Nevada Supreme Court considers several factors in
determining the applicability of the doctrine of equitable toiling;

Those factors include: the diligence of the claimant; the claimant’s knowledge
of the relevant facts; the claimant's reliance on authoritative statements by the
administrative agency that misled the claimant about the nature of the
claimant's rights; any deception or false assurances on the part of the employer
against whom the claim is made; the prejudice to the employer that would
actually result from delay during the time that the limitations period is tolled;
and any other equitable considerations appropriate in the particular case.

Copeland v. Desert Inn Hotel, 99 Nev. 823, 826, 673 P.2d 490, 492 (1983).
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Plaintiff relies on the Nevada Supreme Court’s decision in State Dep 't of Taxation v.
Masco Builder Cabinet Grp., 127 Nev. Adv. Op. 67, 265 P.3d 666 (2011), in support of his
argument that equitable tolling should apply. However, Masco does not support equitable
tolling in this case.

In Masco, a taxpayer articulated his request for a refund to the Department of
Taxation’s auditor, but failed to follow up with a letter because of the auditor’s assurance that
the refund request would be considered within the context of the audit, Masco, 265 P.3d at
672. On appeal, the Court explained that the only shoricoming in the taxpayer’s request for a
refund was his failure to send the Tax Department a letter setting forth the refund request. Id.
The Court concluded that equitable tolling was appropriate because there was no danger of
prejudice to the Tax Department due to their appraisal of the taxpayer’s refund request and
the fact that the Tax Department had already fully investigated the matter. Id. The interest of
justice required tolling becausc the taxpayer was “lulled [] into a false sense of security” by
the auditor’s assurances that the refund request would be considered within the context of the
audit. Id. Further, the taxpayer attempted to contact the Tax Department on multiple
occasions, and the Tax Department “actively participated in and contributed to” the delay. Id.

In sharp contrast to Masco, Plaintiff cannot identify any excusable delay in this case
nor proffer any reason for this untimely filing. Plaintiff waited more than eight years after
Archon redeemed its Preferred Stock before filing his Complaint in this case. This lengthy
delay was not induced by any assurances (or any conduct at all} by Defendants that Plaintiff
would continue to be able to assert a claim for relief against Defendants, And, this delay was
in no way caused by Defendants, It was entirely a product of Plaintiff’s conduct (or lack
thereof).

Moreover, contrary to Plaintiff’s argument, Defendants have suffered prejudice as a
result of Plaintiff's incxcusable delay. Specifically, Plaintiff is attempting to invalidate
Archon’s redemption of the Preferred stock (in 2007) along with corporate actions taken by

Archon in 2011. (Compl. q| 41, on file herein.) In connection with invalidating these
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corporate actions, Plaintiff is seeking to require Archon to issue corrective reports with the
SEC for all reporting periods from 2011 to the present, Id.

Given the length of time since the Preferred Stock was redeemed, it would be
impossible to invalidate the redemption and the subsequent corporate actions taken by
Archon. In the event the Preferred Stock redemption were invalidated, it is entirely unclear
how Archon could notify former preferred shareholders of this action more than eight years
after it occurred. It is unlikely that all of the preferred shareholders could be located given the
significant time that has occurred since redemption. Moreover, it is unclear whether preferred
shareholders would then be required to return the redemption price that was paid to them by
Archon such that Archon could re-issue shareholders their preferred shares and re-register the
preferred shares so that they could resume public trading.

Similarly, the subsequent corporate actions Plaintiff is seeking to invalidate occurred
more than five years ago. At this time, it would be difficult if not entirely impossible to undo
or unwind these corporate actions. For example, if Archon’s March 23, 2011, reverse stock
splitforward split were invalidated, it is entirely unclear whether shareholders who were paid
for their shares of common stock could be located and whether those shareholders would
then be required to return to Archon the payment they received for their shares, By waiting
more than eight years since the redemption occurred and more than five years after the
corporate actions at issue occurred, tolling the statute of limitations would severely prejudice
Defendants.

Finally, Plaintiff argues that the interests of justice somehow require equitable tolling.
In reality, however, Plaintiff is merely seeking to bypass any ruling by this Court that cross-
jurisdictional class action tolling does not apply. The interests of justice simply do not favor
Plaintiff in this case. Plaintiff was not in any way diligent in pursuing his claims. Plaintiff

knew or should have known of the facts giving rise to his Complaint in August of 2007. No

extraordinary circumstances hindered Plaintiff from filing his Complaint. For these reasons, |

equitable tolling does not apply to this case.

m
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C. The Statute of Limitations Bars All of PlaintifPs Claims for Reliefl

Plaintiff argues that even if the statute of limitations were not tolled, the applicable
statute of limitations has not run on several of the claims for relief, However, Plaintiff does
not dispute that the statute of limitations bars his fifth claim for breach of fiduciary duty |
based on the alleged wrongful deregistration of Archon’s common stock. See generally (PI’s
Opp’n.) As such, the fifth claim for relief should be dismissed. And, as to the other claims,
Plaintiff is relying on irrelevant events in an effort to claim a later triggering date for statute |
of limitation purposes, Plaintiff’s remaining arguments will be addressed in turn below.

1. PlaintifP’s Claim for Breach of Contract is Time Barred

Plaintiff next argues that the Certificate constitutes a “continuing contract™ such that
Plaintiff’s claim for breach of contract is not barred by the statute of limitations. Plaintiff is
incorrect. To the extent Archon’s redemption of Preferred Stock constitutes a breach of
contract, that brcach is total such that thc cntirc contract was rcpudiated. Archon’s
subsequent corporate actions flow from the original redemption in August of 2007 and do not
in any way constitute separate actionable breaches.

“The continuing claims doctrine often operates to save parties who have pled a series
of distinct events — each of which gives rise to a separate cause of action — as a single
continuing event, In such cases, the continuing claims doctrine operates to save later arising
claims even if the statute of limitations has lapsed for earlier events.” Ariadne Financial
Services Pty. Ltd. v, United States, 133 F.3d 874 (Fed. Cir. 1998). “However, the continuing
claims doctrine does not apply to a claim based on a single distinct event which has ill effects
that continue to accurnulate over time.” Id. Indeed, “[i]f a single breach occurs, either by
repudiation or material failure of performance, the claim accrues at that time and the statute
of limitations begins to run for all claims on that contract.” Hi-Lite Products Co. v. Am,
Home Products Corp., 11 F.3d 1402 (7th Cir. 1993).

The Fedcral Circuit’s decision in Ariadne Financial Services is instructive as to the
application of the doctrine and its limitations. In 1987, the appellant in Ariadne Financial

Services entered into a contract with the government to purchase a failing savings and loan
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from government receivership. Id. at 877, In exchange, the appellant was permitted to use
special accounting rules that created a paper asset called *“supervisory goodwill” that could
be used to meet the regulatory capital requirements. Id. In 1989, the Legislature enacted the
Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (“FIRREA™), which
prohibited the use of supervisory goodwill. Id. at 877, As a result of FIRREA, the appellant
ended the year 1989 with inadequate capital. 1d. at 878.

The appellant subsequently engaged in a series of recapitalizations which culminated
in the 1995 liquidation of the savings and loan it had acquired in 1987, Id. at 878, The
appellant subsequently filed a breach of contract action in the Court of Federal Claims in
1996. Id. The Court of Federal Claims determined that the appellant should have known it
had lost the asset of supervisory goodwill more than six years before filing its complaint, 1d.
at 878.

In affirming the decision, the Federal Circuit addressed whether the continuing claims
doctrine served to postponc the accrual of the appellant’s claim. Id. at 879. The Federal |
Circuit rejected the application of the doctrine, reasoning as follows:

There was a single repudiation by which the government made clear its
intent to reject the terms of the contracts. Each subsequent denial of the
use of supervisory goodwill does not give rise to a separate cause of
action. Rather, the government’s continued refusal to allow the use of
supervisory goodwill flows from its original repudiation. Because
[appellant’s] claim does not involve a series of distinct events, each giving
rise to an independent cause of action, the continuing claims doctrine does
not act to preserve its claim,

Id. The Court specifically found that the povernment’s liability was fixed when it refused to
allow the use of supervisory goodwill by enacting a statutory prohibition. Id. at §79-80.
Similar to Ariadne Financial Services, Archon unequivocally notified shareholders on
July 31, 2007, that it would “redeem all of the outstanding shares of the Preferred Stock
issued and outstanding as of the close of business on August 31, 2007.” (Compl. 4| 17.) The |
Notice of Redemption provided that “[a]ll shares of Preferred Stock will also cease to accrue |

dividends or any other sums as of thc Redemption Date.” (Exhibit 2 to the Compl.) Archon
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further set aside in trust such funds as were necessary for the redemption of the Preferred
Stock at a redemption price of $5.241 per share, Id, § 18.

By providing shareholders with the Notice of Redemption and subsequently paying
shareholders in accordance with the terms of the Notice of Redemption, Archon made its
intent clear that it was no longer going to be subject to the terms of the Certificate. On
August 31, 2007, Archon’s liability became fixed and if Plaintiff believed the incorrect
redemption price had been paid, the alleged breach occurred at that time. The alleged
subsequent breach that occurred when Archon purchased shares of common stock without
first paying cash dividends to preferred shareholders merely constitutes alleged ill effects that
accumulated over time. However, similar to Ariadne Financial Services, these alleged
subsequent breaches do not give rise to an independent cause of action.

Similarly, contrary to Plaintiff’s assertion, the Certificate is not in any way an
installment contract. Installment contracts involve contract obligations that are payable in
instaliments. See Clayton v. Gardner, 107 Nev. 468, 470, 813 P.2d 997, 999 (1991).
Dividends payable under the Certificate are not installments because there is no requirement
that they be paid on a certain date, Instead, dividends are only payable to shareholders
“when, as and if declared by the Board of Directors.” (Certificate § 2(a), Exhibit 1 to the
Compl.) Thus, “{i]n general, courts have held that the statute of limitations begins to run on a
cause of action to recover dividends on the date the board of directors authorizes the dividend
or, if the board of directors has fixed a record date, from the date when the dividend becomes
payable.” 11 Fletcher Cyc. Corp. § 5370. In this case, the Certificate is not an installment
contract and Plaintiff has not alleged that any dividends have been declared since the
redemption date.

Because the alleged breach of Section 2(b)(ii) of the Certificate constitute nothing
more than the alleged “ill cffects” from the alleged miscalculation of the redemption price,
Plaintiff’s entire claim is barrced by the statute of limitations.

i
"
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2, Plaintiff’s Claims for Breach of Fiduciarv Duty and Non-Disclosure are
Time Barred |

Plaintiff opposes Defendants’ Motion by claiming that the discovery rule somehow
saves Plaintiff’s untimely claims. Plaintiff further argues that Defendants make inappropriate
factual arguments as to when the statute of limitation on Plaintiff’s claims began to run.
Plaintiff’s arguments are untenable. The allegations in the Complaint combined with those
facts properly considered by the Court in ruling on a motion to dismiss irrefutably
demonstrate that Plaintiff’s claims are barred by the statute of limitations.

Plaintiff admits that, pursuant to the discovery rule, the statute of limitations begins to
run once the injured party discovers or reasonably should have discovered facts supporting a
causc of action. (Pl.’s Opp’n at 15-16.} Here, it cannot be disputed that Plaintiff should have
known of the facts giving rise to his Complaint years ago. As such, each claim is barred by
the applicable statute of limitations.

First, Plaintiff claims that he did not know that Archon paid the D.E. Shaw and
Leeward plaintiffs until January of 2015, when the Raider complaint was filed. Regardless of |
whether or not Plaintiff had actual knowledge, he should have known that the D.E. Shaw and
Leeward Judgments were paid pursuant to Writs of Execution that were publicly available. _
Plaintiff claims that the Writs of Execution show that D.E. Shaw and Leeward had not been |
paid. However, Plaintiff fails to mention that Archon posted Letters of Credit in both cases in |
order to stay the judgments pending appeal. (D.E. Shaw Notice, Exhibit 1; Leeward Notice,
Exhibit 2.) Thus, once the Writs of Execution were issued, Plaintiff knew or should have
known that the judgments would be satisfied from the filed Letters of Credit. At a minimum,
Plaintiff was placed on inquiry notice at that time,

With respect to Plaintiff’s fourth and sixth claims for relief, Plaintiff argues that his
claim for non-disclosure did not accrue until after D.E. Shaw and Leeward were affirmed by
the Ninth Circuit. Plaintiff’s argument is nonsensical. The date the Ninth Circuit affirmed the
District Court is entirely meaningless from a statute of limitations analysis. Indeed, Plaintiff

cannot cherry-pick factual predicates for his alleged injury to manipulate the statute of
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limitations." Plaintiff only selected this event and date as being meaningful because it suits
his statute of limitation argument,

As demonstrated in the Motion to Dismiss, Archon disclosed to shareholders that the
District Court entered summary judgment against Archon and that the redemption price
should have been $8.69 per share. (Exhibit 4 to Motion to Dismiss.) Thus, Plaintiff, as with
all shareholders of Archon, was placed on Notice that a Court had found Archon
miscalculated the redemption price. The fact that the Ninth Circuit later agreed with the
District Court does not trigger a new claim for relief based on the same adverse ruling
entered by the District Court. It cannot be disputed that the alleged miscalculation of the
redemption price was communicated to Plaintiff. Similarly, it cannot be disputed that
Plaintiff knew or should have known of the facts regarding the alleged miscalculation? of the
redemption price no later than February 18, 2011. Id.

3. Plaintiff’s Claim for Unjust Enrichment is Time Barred

Plaintiff next argues that the statute of limitations for his unjust enrichment claim did

not commence to run until December 19, 2012, the date the Ninth Circuit affirmed the

Judgments in D.E. Shaw and Leeward. There is no factual or legal basis for this assertion, To |
the contrary, the statute of limitations necessary began to run on the date Archon redeemed

its Preferred Stock, August 31, 2007.

! Sce gencrally Wallace v. Kalo, 549 U.S. 384, 391 (2007} ("[T1he tort cause of action acerucs, and the stalule of
limitations commences 1o run, when the wrongful act or omission results in damages. The cause of action
accrues even though the full extent of the injury is not then known or predictable. Were it otherwise, the statuie
would begin to run only after a plaintiff became satisfied that he had been harmed enough, placing the supposed
statute of repose in the sole hands of the party sceking relief."); Stark v. Dynascan Corp., No. 89 C 0616, 1989
WL 64727, at *3 (N.D. 1Il. June 6, 1989), affd, 902 F.2d 549 (7th Cir. 1990) (“[AJllowing plaintiffs to
manipulate limitations periods by picking and choosing between different methods of prosecuting the same claim
would inject substantial uncertainty into the judicial system and frustrate the goal of encouraging the prompt
resolution of disputes.”).

? Defendants maintain that Archon did not miscaleulate the redemption price. Archon’s dividend caleulation was
audited and certified as correct for cach year that the Preferred Stock was outstanding by 1wo of the nation’s
largest and most respecied sccounting firms. In reaching a contrary result in D.E. Shaw and Leeward, the District
Court calculated damages based on a formula that does not exist and is not contained in the Certificate. Thus, the
Diswiet Court in D.E. Shaw and Leeward effectively rewrole the ferms of the contract and restructured the
Preferred Stock.
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Plaintiff knew or should have known of his claim for unjust enrichment no later than
August 31, 2007. On that date, Archon redeemed its Preferred Stock and became obligated to
pay its shareholders the redemption price. To the extent the full redemption price was not
paid on August 31, 2007, Archon would have arguably unjustly retained the full redemption
price as of that date.

The date the Ninth Circuit affirmed the District Court’s judgment is utterly irrelevant
for determining when the alleged wrongful conduct occurred. Again, the only relevance of
the 2012 date is that it suits Plaintiff’s statute of limitations argument. On August 31, 2007,
Plaintiff had all the information he needed to calculate the correct redemption price. Indeed,
as Plaintiff has admitted, other sharcholders filed suit shortly after August 31, 2007, and
alleged that Archon miscalculated the redemption price. Plaintiff’s claim for unjust
enrichment is clearly barred by the statute of limitations.

4, Plaintiff’s Claims for Injunctive Relief and Declaratorv Relief

Finally, with respect to Plaintiff’s claims for injunctive rclicf and declaratory relicf,
Plaintiff argues that these claims should not be dismissed because none of Plaintiff’s claims
are barred by the statute of limitations. Yet, in his response, Plaintiff admits that his claims
for declaratory relief, an accounting, and injunctive relief are “based on the same facts and
circumstances as Plaintiff’s other claims.” Thus, if the Court agrees with Defendants that
Plaintiff’s other claims for relief are time barred, it must also dismiss Plaintiff’s claims for
injunctive relief, an accounting, and declaratory relief as Plaintiff concedes that there is no
different statute of limitations analysis on those claims separate and apart from his other
claims,

. CONCLUSION

For all the reasons stated in Defendants’ Motion to Dismiss and above, Defendants
respectfully request that Plaintiff’s Complaint be dismissed in its cntirety.
i
i
i
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AFFIRMATION
Pursueant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this 1st day of June, 2016.

150f 18

DICKINSON WRIGHT PLLC

_/s/ Justin J. Bustos

JOHN P, DESMOND

Nevada Bar No. 5618
jdesmond @dickinsonwright.com
JUSTIN J. BUSTOS

Nevada Bar No. 10320
jbustos @dickinsonwright.com
100 West Liberty Street

Suite 940

Reno, Nevada 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Attorneys for Defendants
Archon Corporation,
Paul W. Lowden, and
Suzanne Lowden
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED this 1st day of June, 2016.
DICKINSON WRIGHT PLLC

/sf Justin J. Bustos
JOHN P. DESMCOND
Nevada Bar No. 5618
jdesmond @dickinsonwright.com
JUSTIN J. BUSTOS
Nevada Bar No. 10320
ibustos @dickinsonwright.com
100 West Liberty Street
Suite 940
Reno, Nevada 89501
Tel: (775) 343-7500
Fax: (775) 786-0131

Attorneys for Defendants
Archon Corporation,
Paul W, Lowden, and
Suzanne Lowden
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CERTIFICATE OF SERVICE

I certify that 1 am an employee of DICKINSON WRIGHT PLLC, and that on this

date, pursuant to NRCP 5(b), I am serving a true and correct copy of the REPLY TO

PLAINTIFF STEPHEN

HABERKORN’S OPPOSITION TO DEFENDANTS’

MOTION TO DISMISS COMPLAINT on the parties as set forth below:

X

and

addressed as follows:

Stephen R. Hackett, Esq.
Johnathon Fayeghi, Esq.
SKLAR WILLIAMS PLLC
410 South Rampart Blvd,
Suite 350

Las Vegas, NV 8914501

Placing an original or true copy thereof in a sealed envelope
placed for collection and mailing in the United States Mail,
Reno, Nevada, postage prepaid, following ordinary business
practices

Certified Mail, Return Receipt Requested
CM/ECEF Electronic Notification
Via Facsimile (Fax)

Placing an original or true copy thereof in a sealed envelope
causing the same to be personally Hand Delivered

Federal Express (or other overnight delivery)

DATED this 1st day of June, 2016.

/sf Cindy S. Grinstead
An Employee of DICKINSON WRIGHT PLLC
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100 West Liberty Street, Twelfth Floor

P.Q. Box 281
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Case 2:07-cv-01146-PMP-LRL Document 180 Filed 03/24/11 Page 10of3

JOHN P, DESMOND
Nevada Bar No. 5618
JUSTIN J. BUSTOS

Nevada Bar No. 10320
JONES VARGAS

100 West Liberty Street, 12th Floor
P.O. Box 281

Reno, NV 89504-0281
Telephone: (775) 786-5000
Facsimile: (775) 786-1177
E-mail; jpd@ionesvargas.com

Attorneys for Defendant
Archon Corporation

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

DE. SHAW LAMINAR PORTFOLIOS,
LLC.; LC CAPITAL MASTER FUND,
LTD.; LC CAPITAL/CAPITAL Z SPV, LP,
MAGTEN ASSET MANAGEMENT
CORP; MERCURY REAL ESTATE
SECURITIES FUND LP; MERCURY
REAL ESTATE SECURITIES OFFSHORE
FUND LIMITED; BLACK HORSE
CAPITAL LP; BLACK HORSE CAPITAL
(QP) LP; BLACK HORSE CAPITAL
OFFSHORE LTD; PLAINFIELD SPECIAL
SITUATIONS MASTER FUND LIMITED;
and PAUL K. VOIGT,

Plaintiffs,
Vs,

ARCHON CORPORATION,

Defendant.

Case No, 2:07-CV-01146-PMP-LRL

NOTICE OF POSTING ORIGINAL IRREVOCABLE
TANDBY LETTER OF CREDIT

PLEASE TAKE NOTICE that on the 24™ day of March, 2010, Defendant ARCHON
CORPORATION caused to be posted an original Irrevocable Standby Letter of Credit with the
Clerk of the Court in the amount of Nine Million, Five Hundred Seventy-Five Thousand, Five
Hundred Seventy-Nine and 50/100ths Dollars ($9,575,479.50), pursuant to FRCP 62(d) and the
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Case 2:07-cv-01146-PMP-LRL Document 180 Filed 03/24/11 Page 2 of 3

Court's March 22, 2011, Order (#178) granting Archon's Motion to Stay Execution of Judgment and
Pending Appeal. A copy of the lirevocable Standby Letter of Credit is attached hereto as Exhibit A
and a copy of the Centificate of Deposit for Irrevocable Standby Letter of Credit is attached hereto as

Exhibit B.
DATED this 24" day of March, 2011.

By:_/s/ John P. Desmon

JONES VARGAS

JOHN P. DESMOND
Nevada Bar No, 5618
JUSTIN J. BUSTOS

Nevada Bar. No. 10320
JONES VARGAS

100 West Liberty Street, 12th Floor
P.O. Box 281

Reno, NV 89504-0281
Telephone: (775) 786-5000
Facsimile: (775) 786-1177
E-mail: jpd@jonesvargas com

Attorneys for Defendant
Archon Corporation
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Case 2:07-cv-01146-PMP-LRL Document 180 Filed 03/24/11 Page 3 of 3

CERTIFICATE OF SERVICE

I certify that I am an employee of Jones Vargass, and that on this date, pursuant to
FRCP 5 (b), I am serving a true copy of the attached NOTICE OF POSTING ORIGINAL
IRREVOCABLE STANDBY LETTER OF CREDIT on the party(s) set forth below by:

XXX Placing an original or true copy thereof in a sealed envelope placed for collection and
mailing in the United States Mail, at Reno, Nevada, postage prepaid, following

ordinary business practices
Certified Mail, Return Receipt Requested

Via Facsimile (Fax)

Placing an original or true copy thereof in a sealed envelope and causing the same to

be personally Hand Delivered
Federal Express (or other ovemnight delivery)

addressed as follows:

Jonathan D. Schiller, DC

Jonathan Sherman, DC

Jack A. Simms, DC

BOIES, SCHILLER & FLEXNER LLP
5301 Wisconsin Avenue, NW
Washington, DC 20015

Richard J. Pocker,

BOIS, SCHILLER & FLEXNER, LLP
300 South Fourth Street, Suite 800
Las Vegas, NV 89101

DATED this 24" day of March, 2011,

/s/ Cindy S. Grinstead
An Employee of Jones Vargas
Page 3 of 3
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UNITED STATES DISTRICT COURT

Case No, 2:07-CV-01146-PMP-LRL

JOHN P. DESMOND

Nevada Bar No. 5618

JUSTIN J. BUSTOS

deaBuNo. 10320

JONES VARGAS

100 Woat West um Strest, 12th Floor

Rm sssowm

F

Attornays,

Archon

f DISTRICT OF NEVADA

DE. SHAW LAMINAR PORTFOLIOS,

LLC: LC CAPITAL FUND

LTD.; LC CAPITAL/CAPITAL Z 8PV, LP;
ASSET MANA

CORP mm\;) mw ESTATE

masmmsncumnés OFFSHORE

BLACK HORSE

LIMIYED;

CAPITAL LP; BLACK HORSE CAPITAL

% LP: BLACK HORSE CAPITAL
Hoﬁn PLAINFIELD SPECIAL

wism FUND LIMITED;
anamur.x.voxc'r.

Plaintiffs,

AruhonComnmﬂun.bymdﬂuoughitswml ofmord..lomehmbymdmto
tha Clerk of the Court for deposit into the Count's registry the original Irrevoczble Standby Letter of

Credit No, 201102 dated February 23, 2011,
This Letter of Credit:

8.  Istendored on behalfof: Archon Corporation;
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Case 2:.07-cv-01146-PMP-LRL Document 180-2 Filed 03/24/11 Page 3 of 4

b, Is Issued by: Nevada State Bank

¢ ts in the nature of the following: Sveurily for the Court's issuance of a sy of
execution of Judgment pending appoal.
d.  Iis tendered pursuant to the following Stutwte, Rule or Court Order: Fed. R. Civ. P,
62(d) and the Coust's March 22, 201 {, Order (i 178) granting Archon's Motlon to Stay Execution of
Judgment Pending Appoal.
I DATED this 24" duy of March, 2011,
JONES VARGAS
By:
JOHN P, DIESM
Nevada Bar No, 5618
JUSTIN J. BUSTOS
Nevuda Bor, No. 10320
JONES VARGAS
100 West Liberly Street, 12th Floor
P.O. Box 281
* Reno, NV 89504-0281
| ‘Telephone: (775) 786-5000
Facsimilo: (775) 786-1177
‘I E-mail:
Attorneys for Defendant
Archon Co:pora'ﬁon
x RECEIT:
Original Letior of Credlt is hereby acknowledged ns buing received this date.
DATED: __DN\»e.. & SEAN
\ CLERK, U.S. DISTRICT COURT
By: % %bﬁ e
oputy Clar
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CRIGINAL
o HECEIPT FOR PAYMENT Ne 55336
UNITED SYATES DISTRICT COURT
for the
DISTRICT OF NEVADA
Fund at -

8OSSX  Oepost Furds
ot m:‘:";wm Irrevocable Btandby Letter

S0AE00  Immupraton Fees of Credit #201102

085000 mﬁmml’m in the amount of

CARADS $9,575,5879.50

pori ot re stay of execution

a0 Comrem s  OBO defehfant ARCEON CORP.

143500

Intaren
2280  Rscowenes ! CounCosis  Nevada State Bahk
322188 Resmtutgn to US. Govatnmenl p_0. Box 990

e Conscanca Fund Las Vegas, NV 89125-0990

Qte
564100  Crome Vicing Fung
813300 Uncigimad Momes
S10000  Civd Fiing Fae (11D
510100 Regrery Fes

. R.EER!B%EW Laminar Portfolios, et al., v.
Cagd #2:07=-cv=01146-PMP~-LRL, Archon Corp.
RECEIVED FROM
Jobn P _Nesmeond
Justin J. Bustos

L W —
W. Liberty St., 12th Eloor

L[

X
Reno, NV 89504=0281 OTE: THIS ORIGINAL RECEIPT
175-’,@30 MUST BE RETURNED TO THE
_‘i'_'ll_-i'issm(n OSF COUAT WHEN
pray - T Fl FACER D/COLLATERAL 18
DEPUTY CLERK March 24, 2011
£racs sno ciehs wa acnamad pubiac to w2
s £ e Ly EAA0n 68 whieh § i eriom.
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rr
NEVADA STATE BANK EL

THE DOOR TO YOUR FUTURE

PO. Box 930
Las Vagas, Nevada B9125-0990
www.nsbank.com

IRREVOCABLE STANDBY LETTER OF CREDIT

Date:; February 23, 2011 Letter of Credit No. 201102

Boies, Schiller & Flexner LLP

5301 Wisconsin Avenue, NW

Washington D.C., 20015

Attn: Jonathan D. Schiller
Jonathan Sherman

QGentlemen:

We, Nevada State Bank, a Nevada corporation (“Issuer”), hereby issue this Imevocable Standby
Laetter of Credit (“Letter of Credit”) in favor of Boles, Schiller & Flexner LLP, 5301 Wisconsin
Avenue, NW, Washington D.C., 20015, for the benefit of the persons identified on Exhibit A,
attached hereto and incorporated herein by this reference (collectively, the “Beneflciaries™), for
the account of Archon Corporation, 8 Nevada corporation, (“Account Party”) up to the
sggregate amount of NINE MILLION, FIVE HUNDRED SEVENTY-FIVE THOUSAND,
FIVE HUNDRED SEVENTY-NINE AND §0/100THS DOLLARS (9,575,579.50), available
at sight by a draft of Beneficiary on the Issuer,

The draft drawn under this Letter of Credit (“Site Draft™) may be presented to Issuer only upon
the later to occur of (i) issuance by the United States Distsict Court of the Order on Mandate
("Rule 41 Mandate Order”) following the mandate issued by the United States Court of
Appeals for the Ninth Circult pursuent to Rule 41 of the Federal Rules of Appellete Procedure
(“Rule 41 Mandate™) in Archon Corporation v. D.E. Shaw Laminar Portfolios, LLC, et al,
Casg No. 09-30165, United States Court of Appeals for the Ninth Circuit ("Appeal”) and no
petition for writ of cestiorari being filed; or (ii) issuance by the United States Supreme Court of a
denial of any petition for writ of certiorari; or (ifi) a final decision issued by the United States
Supreme Court in the Appeal in the event a writ of certlorari is granted.

The Site Draft must be accompanied by: (x) & certified copy of the Rule 41 Mandate Order
issued and filed in D.E. Shaw Laminar Por{folios, L.L.C., et al. v. Archon Corporation, Case No.

2:07-CV-01146-PMP-LRL, United States District Court for the District of Nevada, If the Rule 41

Mandate is the later to occur and no petition for writ of certiorari being filed; (y) a certified copy
of the arder denying the petition for writ of certiorari, if the denial is the later to occur; or (2) &
final decision by the United States Supreme Court in the Appeal, in the event a writ of certiorari
is granted, The Site Draft must be signed by authorized representatives of the Beneficiaries,
must certify that the Beneficiaries are entitled to draw on this Letter of Credit under the terms of
this Letter of Credit, and must certify the monetary amount to which the Beneficiaries are

1HEIH_ ) oty
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entitled under this Letter of Credit. lasuer shall not be obligated to honor the Site Drafl with
respect to any amounts that exceed amounts decided upon or otherwise upheld in the Appeal.
The Site Draft must bear on its face the clause “Drawn under Nevada State Bank Letter of Credit
No. 201102, Dated February 23, 2011." The Site Draft must be an original, and must be
accompanied by the original of this Letter of Credit,

Multiple and partial drafis or draws shall not be permitted under this Letter of Credit. This Letter
of Credit is not assignablc or transferable, and may not be pledged or encumbered. This Leiter
of Credit may not be revoked without the agreement of the Beneficiaries and Account Party.
Except as otherwise expressly provided herein, this Letter of Credit is subject to the Uniform
Customs snd Practices for Documentary Credits (2007 Revision) International Chamber of
Commerce, Publication No. 600.

The Issuer heseby ggrees with the Beneficiarios that the Site Draft drawn by reason of this Letter
of Credit and in accordance with the above conditions, will meet with due honor when presented
at the office of the Issuer located at 750 Warm Springs Road, 4th Floor, Dept. 4100, Las Vegas,
Nevada 35119,

This Lelter of Credit shall expire one (1) year from the date hereof, provided, however, this
Letter of Credit shall be automatically extended without amendment for one (1) year from the
date hereof or sny future extended expiration date unless, at least ninety (90) days in advance of
the then present expiration date, the Issuer notifies the Beneficiary and the Account Party in
writing that the Issuer elects not to consider this credit extended for such additional period.
Subject to the foregoing, this Letter of Credit shall otherwise terminate thirty (30) days after the
later to occur of subsection (i), subsectlon (ii), and subsection (iii) above.

This Leiter of Credit contains the entire agreement between Issuer and Beneficiary relating to the
obligations of Issuer hereunder.

NEVADA STATE BANK

Title: 'S P Cori:o pre-E-¢nding Manager

In the event you have any questions regarding the Letter of Credit, please contact Shannon
Petersen at the following number (702) 855-4720,

s 2 dea
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Eshibit A

Beneficlaries

D.E. SHAW LAMINAR PORTFOLIOS, LL.C.

LC CAPITAL MASTER FUND, LTD.

LC CAPITAL/CAPITAL Z SPV, LP

MAGTEN ASSET MANAGEMENT CORP.

MERCURY REAL ESTATE SECURITIES FUND LP

MERCURY REAL ESTATE SECURITIES OFFSHORE FUND LIMITED
BLACK HORSE CAPITAL LP

BLACK HORSE CAPITAL (QF) LP

BLACK HORSE CAPITAL OFFSHORE LTD

FLAINFIELD SPECIAL SITUATIONS MASTER FUND LIMITED
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1 § JOHN P. DESMOND, ESQ. ORI S

’ jiwea‘fmmysw t, 12th FI,
4
41 P.0. Box 281
Reno, NV 89504-0281
5 || Tel: (775) 786-5000
Fax: (775) 786-1177

Altornoys, fendant
T Archon Cgr Drg:'on
8 ' UNITED STATES DISTRICT COURT

9l DISTRICT OF NEVADA

1 . Plaintiff, Case No. 2:08-CV-00007
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horeto as Exhibit A ond u copy of the Corilicute of Deposit for frrevocable Standby Letter of

Credit is attached hercto as Exhibl¢ B,
DATED this 11* day of April, 2011.

By: .

JONES VARGAS

JOHN P.

Nevado Bar No. 5618

JUSTIN J. BUSTOS

Nevade Bar. No. 10320

JONEGS VARGAS

100 West Liberty Steeet, 12th Floor

P.O. Box 28]

AL
‘clephone:

Fusrmilc: {7175)786-1177

li-mail: jpd(@lonesvarpns.con)

Aunorneys for Defendunt
Archon Corporation

2-

P
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I EOr
1 certify that 1 am an omployce of Jones Vargas, and thot on this dute, pursuant to
FRCP 5 (b), | nm surving o true copy of the attuched NOTICE OF POSTING ORIGINAL

{ IRREVOCABLE STANDBY LETTER OF CREDIT on lhe party(s) sct forth below by:

_XXX  Plucing an original or irue copy thereof in u scalcd cavelope placed for collection
and madling in the United States Mail, et Reno, Nevada, posiage prepaid, following
ordinary business praciices

Cerlificd Mail, Reiumn Reecipt Requested
Via Foesitnile (Fax)

Placing an originnl or truc cupy thervol'in u scaled envelope and cousing the same
10 be personnlly Hand Delivered

Federal Express {(or other overniglnt dolivery)

addressed s follows:

Mark M. Jonus
’3“"“’;’4’“5‘&?&“;’;‘3 o

o\ ughey Parkwey
|g30F!our

Las Vegas, NV 89169
Robent W, Brownlee, Esq.
DLA Piper, US LLP

401 B Street, Suile 1700
San Diego, CA 92101

DATED this 11% day of April, 2011.

-
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PO Bow'990

Las Vegnas, Nevada 89125-0990

wywwnsbhank.com

IRREVOCABLE STANDBY LETTER OF CREDIT

Date: February 23, 2011 Letter of Credit No. 201103

1t:7
[

Mark M. Jones, Esq.
Kemp, Jones & Coulthard

3800 Howard Hughes Parkwey ’"}
17" Floor -
Las Vegas, NV 89169 -
Gentlemen: :

[ S

U LS

We, Nevada State Bank, a Nevada corporation (*Issuer™), hereby issue this Irrevocable
Standby Letter of Credit (“Letter of Credit") in favor of Kemp, Jones & Coulthard, 3800
Howard Hughes Parkway, 17" Floor, Les Vegas, NV 89169, for the benefit of the
persons identified on éh!ﬁﬂ_é- attached hereto and incorporated herein by this
reference (the “Beneficiary”), for the account of Archon Corpormtion, 8 Nevada
corporation, Ig;‘Am:mml Party™ up to th%%gre%ate amount of TWO HUNDRED
EIGHTY SIX THOUSAND SIX HUND S

DOLLARS (5286,674.43), available st sight by a draft of Beneficiary on the Issuer.

The draft drawn under this Letter of Credit (“Site Draft”) may be presented to Issuer
only upon the later 10 occur of! (i) issuance by the United States District Court of the
Order on Mandate (“Rule 41 Mandate Order”) following the mandate issued by the
United States Court of Appeals for the Ninth Circuit pursuant to Rule 41 of the Federsl
Rules of Appellate Procedure (*Rule 41 Mandate™) in Archon Corporation v. leseward
Capital, L.P., Case No. , United States Court of Appeals for the Ninth Circuit
(*Appeal”) and no petition for writ of certiorari being filed; or (il) issuance by the United
States Supreme Court of & denial of any petition for writ of certiorari; or (i) a final
decision issued by the United States Supreme Court in the Appeal in the event a writ of
certiorari is granted,

The Site Draft must be accompanied by: (x) a certified copy of the Rule 41 Mandate
Order issucd and filed in Leeward Capital L.P. v. Archan Corporation, Case No. 2:08-
CV-00007-PMP-1.RL, United States District Court for the District of Nevada, if the Rule
41 Mandate is the later 1o occur and no petition for writ of certiorari being filed; (y) 8
certified copy of the order denying the petition for writ of certiorari, if the denial is the
later to occur; or (z) a (inal decision by the United States Supreme Court in the Appeal, in
the event a writ of certiorari is granted. The Site Draft must be signed by authorized

VENTY FOUR AND 43/100THS
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representatives of the Beneficiary, must certify that the Beneficiary is eatitled to draw on
this Letter of Credit under the terms of this Letter of Credit, and must cerify the
monetary amount to which the Beneficiary is entitled under this Letter of Credit. Issuer
shall not be obligated to honor the Site Draft with cespect to any amounts that exceed
emounts decided upon or otherwise upheld in the Appeal. The Site Draft must bear on its
face the clause “Drawn under Nevada State Bank Letter of Credit No. 201103, Dated
February 23, 2011, The Site Draft must be an original, and must be accompanied by the
original of this Letter of Credit.

Multiple and partial drafts or draws shall not be permitted under this Letter of Credit.
This Letter of Credit i3 not assignable or transferable, and may not be pledged or
encumbered. This Lener of Credit may not be revoked without the agreement of the
Beneficiary and Account Party. Except as otherwise expressly provided herein, this
Letter of Credit is subject to the Untform Customs and Practices for Documentary Credits
(2007 Revision) International Chamber of Commerce, Publication No. 600.

The Issuer hereby agrees with the Beneficiary that the Site Draft drawn by reason of this
Letter of Credit and in accordance with the above conditions, will meet with due honor
when presented at the office of the Issucr located at 750 Warm Springs Road, 4th Floor,
Dept. 4100, Las Vegas, Nevada 89119,

This Letter of Credit shall expire one (1) year from the date hereof; provided, however,
this Letter of Credit shall be automatically extended without amendment for one (1) year
from the date hereof or any future extended expiration date unless, at least ninety (50)
days in advance of the then present expiration date, the Issuer notifies the Beneficiary and
the Account Party in writing that the Issuer elects not to consider this credit extended for
such additional period. Subject to the foregoing, this Letter of Credit shall otherwise
terminate thirty (30) days after the later to occur of subsection (i), subsection (ii), and
subsection (iii) above.

This Letter of Credit contnins the entire agresment between Issuer and Beneficiary
relating to the obligations of Issuer hereunder.

NEVADA STATE BANK

In the event you have any questions regerding the Letter of Credit, please contact
Shannon Petersen at the following number (702) 839-4380,
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Exhibit A
Beneliciary

LEEWARD CAPITAL, L.P.
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JONES VaRGAS
100 West 1.therty Stroet = ToelRY) Flase

PO Box2M
Rens, Nevads 895040381
Tk (TTSTEES000 Fxxz OTSYTH-NITT

1 UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
10 | LEEWARD CAPITAL,LP,
P Plaintiff, Case No, 2:08-CV-00007
129
12 ARCHON CORPORATION,
dant.

4 Defen
15
. ERTIFICATE OF DEPOSIT - ORIGINAL LETTER OF CREDI
7 Archon Corporation, by end through its counsel of record, Jones Vargas, hereby tendess to
. the Clork of the Court for deposit into the Couri's registry the original Irrevocable Standby Letter
" of Credit No. 201103 dated February 23, 2011,
20 This Letter of Credit:
o 8 lstendered on behalf of: Archon Corporation;
2 b.  Isissued by: Nevada State Bank
2 ¢, s in the nature of the following: Security for the Court's issuance of a stay of
2 execution of Judgment pending appeal.

"
25

/]
26

/7l
27

/]
28

1
2
3
4
5 || Tet: (775) 786-5000
6
7
8
9
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JOHN P. DESMOND, ESQ.
State Bar No. 5618

JUSTIN J, BUSTOS, BSQ.
State Bar No. 10320

JONES VARGAS S

100 Weat Liberly Street, 12th Fl. e
P.0, Box 281

Reno, NV 89504-0281

Fax: (775) 7861177

Attorneys for Defendent
Archar?u rporg.ﬂon

Ty T s -, e
Wi A, I ~
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JoNES VARGAS
PO Bot 20
Reoo, Kevada 89504010
Tk (TTS) TR6-5000 Eaex: (TR T6-1LT7

100 West Likerty Street - Twelfth Floar

tase 2:08-cv-00007-PMP -LRL Document 76 Filed 04/11/11 Page 10 of 11

d, 11 is tendercd pursuant to the following Statute, Rule or Court Order: Fed. R. Civ.
P, 62(d) and the Court's April 8, 2011, Order (#75) granting Archon's Motion to Stny Excouion of
Judgment Pending Appeal.
DATED this 11" day of April, 2011,
JONES VARGAS

Ao

Y: 0
JOHN P. DESMOND
Nevada Bay No, 5618
JUSTIN J. BUSTOS
Nevada Bar. No. 10320
JONES VARGAS
100 West Liberty Street, 12th Fioor
P.O. Box 281
Reno, NV 89504-0281
Telephono: (775) 786-5000
Faesimile: (775) 786-1177
E-mail: jpd@ionesy

B

Attorneys for Defendant
Archon C{rporaﬂun

RECELLT:
Original Letter of Credit is hercby acknowledged us belng received this date,

DATED: AN\
A CLERK, U.S. DISTRICT COURT

By: ﬁ%—
eputy C1

2~
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510100 egatry Fes
CASE REFERENCE:
Lmaward Captial v. Arclion Coxp.
- .e - BN D
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Stephen R. Hackett, Esq. (m. ikgm——

Nevada Bar No. 5010

Email: shackett@sklar-law.com CLERK OF THE COURT
Johnathon Fayeghi, Esq,

Nevada Bar No. 12736

Email: jlayeghi@sklar-law.com

SKLAR WILLIAMS PLLC

410 South Rampart Blvd., Suite 350

Las Vegas, NV 89145

Tel: (702) 360-6000

Fax: (702) 360-0000

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
STEPHEN HABERKORN, an individual, CASE NO. A-16-732619-B
Plaintiff, DEPT. XV
Vs,
ORDER DENYING MOTION TO
ARCHON CORPORATION, a Nevada DISMISS WITHOUT PREJUDICE
corporation; PAUL W, LOWDEN, an
individual; and SUZANNE LOWDEN, an Date of Hearing: June 22, 2016

individual; UNKNOWN DOE DIRECTORS
OF ARCHON CORPORATION; DOES 1
through 10; and ROE ENTITIES 1 through 10,
inclusive

Time of Hearing: 9:00 a.m.

Defendants.

This matter came before the Court on June 22, 2016 at 9:00 a.m., upon Defendants
ARCHON CORPORATION, PAUL W. LOWDEN, and SUZANNE LOWDEN’S|
(collectively, “Defendants™) Motion to Dismiss Complaint. Plaintiff STEPHEN
HABERKORN (“Plaintiff") appeared, by and through his counsel of record, Stephen R.
Hackett, Esq. of SKLAR WILLIAMS PLLC and Defendants appeared, by and through their
counsel of record, Justin J. Bustos, Esq. of DICKINSON WRIGHT, PLLC.

Based upon the all the papers and pleadings on file hercin, the briefs of the parties and
the arguments of counsel and good cause appearing therefore, the Court has determined that

the Motion to Dismiss the Complaint should be DENIED WITHOUT PREJUDICE, and finds/|

1of2
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as follows: (1) general class action tolling applies; (2) under these circumstances, cross
jurisdictional tolling also applies; (3) the remaining arguments in favor of, or against,
dismissal, would be more appropriately raised in a Motion for Summary Judgment, in
particular Defendants' argument that Plaintiff knew or should have known of various public
record filings; (4) the Court could not rule on NRS 11.500 at this time, as it was not raised in
the briefs; and (5) in the alternative, the Motion should also be denied because of the ongoing
harm as alleged in Plaintiff’s Opposition, generally set forth on pages 13 -19 of the opposition
brief. Accordingly, for all the foregoing reasons,

IT IS HEREBY ORDERED that the Defendants’ Motion to Dismiss the Complaint is
DENIED WITHOUT PREJUDICE.

IT IS SO ORDERHD.

! [ Angesd”
DATED this day of Juty, 2016.

ICT COURTJ UDGW

Submitted by:
SKLAR WILLIAMS PLLC

Approved as to Form and Content:
DICKINSON WRIGHT, PLLC

/vl

esmond, F‘Eq.
Nepadd Bar No. 5618

. , E3q.
Nevada Bar No. 5010

Email: shackett@sklar-law.com
Johnathon Fayeghi, Esq.

Nevada Bar No. 12736

Email: jfayeghi@sklar-law.com

410 South Rampart Blvd., Suite 350
Las Vegas, NV 89145

Tel: (702) 360-6000

Fax: (702) 360-0000

Attorneys for Plaintiff

Ernail: jdesmond@dickinsonwright.com
Justin I, Bustos, Esq.

Nevada Bar No. 10320

Email: jbustos@dickinsonwright.com
100 W, Liberty Street, Suite 940

Reno, Nevada 89501

Tel: (775) 343-7500

Fax: (775) 786-0131

Attorneys for Defendants
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