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The adoption of cross-jurisdictional, clsss action toliing would effectively
sviscerate NRS 11.500, Therefore, the doctrine must be rejected out of deference
to the Nevada Legis!aturs's authority over periods of limitation and repose.

CONCLUSION
For the forsgoing reasons, Petitioners request that the Neveda Supreme
Court vacate the District Court’s order applying cross-jurisdictional, class action
tolling and order the District Court to reconsider Petitioners' motion to dismiss in

light of such a decision,
&.
DATED this _i_ day of December, 2016,

DICKINSON WRIGHT, PLLC
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Nevada Bar No, 5618

Emeil; j

JUSTIN J. BUSTOS

Neveada Bar No; 10320

Emeil: joustos@dickinsonwright.com
KENNETH K, CHING
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Tel: (775)343-7500

Fax: (775) 786-0131
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ARCHON CORPORATION; PAUL W. No. 71802

FILED

LOWDEN; AND SUZANNE LOWDEN,
Petitioners,

va,

THE BEIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF CLARK;
AND THE HONORABLE JOSEPH
HARDY, JR., DISTRICT JUDGE,
Respondents,

and

STEPHEN HABERKORN, AN
INDIVIDUAL,

Real Party in Interest.

ORDER DIRECTING ANSWER

This is an original petition for a writ of mandamus or
prohibition challenging a district court order denying a motion to dismiss.
Having reviewed the petition, we conclude that an answer would assist
this court in resolving the petition, The sppendix, however, is incomplete
in that petitioners heve failed to provide their motion to dismiss or any
transcript from the hearing. Petitioners shall have 10 days from the date
of this order in which to file and serve a supplement to their appendix
with their motion to dismiss and any transcripts or other documents that
they deem necsssary.to our consideration of this matter. Real party in
interest, on behalf of respondents, shall have 30 days from service of the
supplementsl appendix to ﬁle and serve an answer, including authorities,
against isguance of the requested writ. NRAP 21(b)(1). Petitioners shall
have 15 days from service of the answer fo file and serve any reply.

It ia 50 ORDERED.

B M __JA.CJ
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cc:  Hon. Joseph Hardy, Jr., District Judge
Dickinson Wright PLLC
Sklar Williams LLP
Eighth District Court Clerk

PRADG15



EXHIBIT 4

EXHIBIT 4

PRADGIG



Ching, Kenneth 21312017
For Educational Use Oniy

Joyce RABQUIN, individually and on hahalf of all athers..., 1998 WL 35142832,

1998 WL 85142032 (N.¥.8up.) (Trial Fleading)
Supreme Court, New York County, New York,
New York County

Joyer RABOUIN, individually and on behalf of all others similarly situated, Plaintiff,
v,
METROPOLITAN LIFE INSURANCE COMPANY, Defendant,
Civit Action Index No. 11135598,
June 24, 1698,

Cluss Action Camplaint

PlaintlfY, by her attomeys, alleges the following based on personal knowledge s o her own aets, and as to all other matiers
on information end belief based upon an Investigation by her counsel,

INTRODUCTION

1. 'This is & class action secking redress for defeadant's misapplication of the premiums paid by whole life insurance
policyholders,

2, Buring 2 time peried, the exact dates of which are preseatly urknown to plaintiff, but including at least the period
1985-1592 (*Class Perind”), defendant manipulated the income snd assets purchased with the premiums pald on defendant’s
whole life Insurance policies. As 8 result, the pool of essets and earnings on the pool aliocated to whole life insurance
policies, as well as the income and dividends of whole life policies in force during that time, were reduced.

3. Plaintlff Joyce Rabouin (“platntif™) resides in Mattapan, Massachusetts, During the period 1989-62, she awned one whole
life insurance policy issued by defendant Metropotitan Life Insurunce Company {("MeiLlfe™),

4, Defendant MelLife is a mutual insurence compeny organized under New York law, with its principel place of business

locsted gt One Madison Avenue In New York, New York, MetLife is the second largest Jife insurance company In the United
States,

5. MetLife must bz maintained and operated for the benefit of its members under Section 1211 of the Insurance Law.

6. Plulntiff purchased a whole life insurance policy (#804-304-259-A) with a face amount of 310,000 from defendant en
March 17, 1980,

7. As u MetLife poticyhalder, plaintiff is a member of the corporation under Section 1211, entitled to vete at any regular or

special meeting of the corporation and to recelve payment of a fair and equitable share of the dividends declared by
MetLife's Board of Directors,

B. MusLife receives premiums pald by plaintiff and other polleyholders and represenis that it pools thoss monies In order to
invest them for the policyholders® benefit,

9. Under the Insurance Law and the regulations promulpated thereunder, insurance policies and annuity contracts issued by
WERTLAYY D 2017 Toomson Beuters. N ciagn 1o arigingl UG, Govarnmant Wotks. 1
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Metl.ife must be seif-supporting on reasonable assumptions as to mortality, Investment income and expenses.

10. In nllocating income and expenses wmong different lines 77ness, MeiLife Is required by Jow and regulation to use only
such 77 will produce 8 suitable and equitsble distribution of income and 7¥s of business,

77 MelLife falied 1o allocate to plaintiff end other ciass 77lisble share of the income earned by premiums they paid. Instead,
MetLife mansferred polieyholders’ income to subsidize payments on snnukty contracts under & scheme in which bad or lower
yielding investments were atloceted to $ife insurance policies, The conduet constitules breach of contract, breach of fduclary

duty, conversion of policyholders' funds and related cavses of ection, Further, because the conduct was undertaken secretly,
without notice (o palicyholders or regulators, it eanstitutes fraud and deceit,

CLASS ACTION ALLEGATIONS

12, This action is brought on behalf of plaintiff individually, and es & cless action on behaif of all persans {the “Class™) who
ownsd MetLilc whote life insurance policies during the Class Period, regardless of when such policles were purchased.

13, This ection Is properly broaght as & elass action under CPLR § 981 for the following reasons:

a. The Class consists of millions of persons and is so numerous that joinder of all members, whether otherwise required or
permitied, [s impracticable.

b. There ere questions of law or fect common to the Class which predominate over any questions afecting only individual
members, including:
{, Whether MetLife violated the Insurance Law and regufations promulgated thereunder;

1. Whether MetLife transferred bad or Jower ylelding Investments and allocated Income and expenses so as 1o use premiums
peid by policyholders to subsidize payments under annuity contracts und other products;

Hi. Whelher MetLife's transfer of policyholder monies to subsidize annulty contracts and other products constitules 8
dividend that should have been paid to the Class;

iv, Whether MetLife misappropristed and converted monies belonging to the Class;
v, Whether the Cless is entitled 1o an accounting of the premivms paid;
vi. Whether plainttff and the members of the Class sustained damages and the proper measure of demages; and

vil. Whether MetLife concesled the misconduct elieged in this complaint,

¢. The clalms asserted by pleintlfT are typical of the clalms of the members of the Class,

d, PlaintifT will fairly and adequately protect the interests of the Class. Plaintiff has retained attomeys experienced in class
and complex Hitigation as har counsel.

e. A class action is superior to other available methods for the falr end efficient adjudication of this controversy for at least
the loliowing reasons:

i, Most individusl members of the Class are unawere of MetLife's conduct beeause ft was carrled out in secrecy;

WESTLAW & 2007 Thomaon Reutery, No olam o orggnat LS, Gaveniment Works.
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ii. The logisties and financial burden of prosecuting an action on an Individual basis ere so grest that a policyholder has litle
interest in prosecuting an individual action;

iH. When the liability of MetLHe has been adjudicated, claims ol ali members of the Class can be determined by the Court;

{v. This action will cause an orderly and expeditious adminlstration of the Class clalms, fosier economies of time, effort and
expense, and snsure uniformity of decisions; and

v. This uclion presents no difficulics that would impede its menagement by the Court &s a class action,

FACTUAL ALLEGATIONS

14, MetLife stlls life insurance, annuities and other financtal products, 1t has about 20 million life insurance palicies
cuistanding In about {5 million households nadonwide,

t5. In the sale and administration of its products, MetLife s divided into departments, including the Personal Insurance
Department which sells life insurance and the Penston Department which seils annwities.

16, At ull times relevant 1o this action, MeiLife represented that it paid dividends on its whate Jife polleies based upon the
Investment, expense and mortality experience of those polcies.

17, MetLife also represented that it spplied the whole ik preinfums & received o create a separate pool of asseis supporting
those policies that was separate from the poal of assets supporting other lines of business, such as annulties,

18, MeiLife also represented fn public filings that it does not transfer assets between different lines of business, /e, that the
assets from the whele Hife pool of assets were not transfemred to and/or from the annuity pool of assets.

19, MetLife did not represent nrywhere in the sales Hierature, policy or illustrations given to plaintif that dividends would be
reduced by using her and other policyholders* premiums to subs{dize payments on annulties.

20, Desplte these representations, MetLife did in fact transfer assets between the whole life and the snnulty pool of assets,

Z1. Beginning during the 1980°s, the ectual date being unknown to plaintiff, MetLife wanted to shew better investment
performance on {ts annuity peol of assets in order to offer higher payments on annuity contracts and anzlogous produets.

22. Metlife's Penston Department sold snnuities that puaranieed o rate of return set to meet the retums offered by is
competilors. MetLife nesded earnings on annuity assets that would pay the retums it guaranteed. But MetLie had invested in
poorer performing real estale and other fower yielding investments, with the result that the pool of assets available (o the
Pension Departiment sas not producing camings sufficient to produce these retums,

23. In contrast, MetLife sold whole life Insurance pollcies based upon rates of return over which it had substantlal discretian,

For examplz, an illustration for o whole life pelicy might use a current dividend sxate of 9%, but have & guaranteed rate of
only 4.5%.

24, Under the contractual terms of a whole life policy, MetLife could decrease the liustrated dividend scale for in force
policies {so long as it did not go below the guaranteed rate on whaole life pollcies). For annulties, MetLife could not seil the
ennuities, except al rates of return tmt could not decreuse after issuance without breaching the annuity contracts, As a resuil,

WESTLAW 22 307 Tharnenn Reubarg No claim o onguaad U5, Saveriment Works 3
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MelLife decided to shift income end higher yielding assets from the whele life pool of assets to the annulty pool of assets as n
scheme to subsidize annuity rates of retumn,

25, During the Class Period, MetLife transferred lower yielding real estate and other investments ariginally allocated to the
Pension Department's pool of annuity essets from the Pension Department to the Personal Insurance Depariment and higher
yielding assets from the Personal Insurunce Department to the Pension Department,

26, MetLife's allocation of investments In this manner substantially reduced the assets, ineome and dividends for whole jile
policyholders, In eddition, the butid-up of cash value in each whole life policy was reduced.

Fraudulent Concealment

27, The premiums paid by plaintiff end the Class, and the assets acquired with the premiums, are under MetLife's
management and control, MetLife is a fduciery with respect 1o those monies and, emeng other things, has the duty to use
those monies exclusively for the benefit of plaintiff and the Class, and to discloss how it ellocates and invests those monies,

28, MetLife failed to disclose to existing policyholders or 1o purchasers of life Insurance policies thet thelr premium
payments were ar would be used to purchase investments whose ecarnings would be paid to annuity holders,

25, Even IT It hiad no fduclary duty to plainiif and/or the Class to disclose s menipulation of eesets, MetLife made
afTirmative misstaternents In its annual publicly filed responses to insurance regulntors that failed to disclose that assets were
sllocated 1o reduce the monies available to poy dividends on whole lfe insurance policies.

10, But for MetLife's omissions or misstatements, plaintiff andfor the Class In the exerclse of due diligence would have
discovered the wrongful conduct described herein, Plaintifl andfor the Ciass had no knowledge of MetLife's scheme end
unlawful conduct, or any of the facts which might have led to the discovery of its wrongdoing with the exercise of reasonable
due diligence prior to some time reasonably close to the filing of this complaint,

31, As a result of lts fraudulent concenfment, MetLife Is estopped from asserting the statute of limitations as a defenss to this
action, MetLife made fraudulent and false stalements to stale regulatars that prevented plaintlff andfor the cless from
discavering the matters alleged herein untfl & time reasonably proximete o the fiting of this action,

32, Plalatif¥ has exercised due diligence In bringing this claim within a reasonable peried after she learned of MetLile's
wrongful acts.

FIRST CAUSE OF ACTION BY THE CLASS: AGAINST METLIFE FOR BREACH OF CONTRACT
33, Platntiff repeats and realleges the allegations in Paragraphs | through 32 85 iF fully set forth hereln,

34, The agresment botween MetLife and the Clasg includes the insurance policies, interpreted and enforced In accordance
with eppliceble insurance inws and regulations.

35, In cach policy, MetLife promiscs to use the eamings from the investment of the policyholders’ premivm poyments
exclustvely for their benefit, and 10 sllocate income and expenses fairly and equitebly in determining those eamings.

16. MetLife breached the agreement with plaintlff and the Class to generate better earnings In the Pension Department. Each
act of diversion of funds by MetLife was a separate and Independent breach of contract.

WESTLAW & 9017 Tromsen Retters, Mo clom o erigingl U5, Government Warks. 4
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37, As n result, plaintiff and the Class have besn injured in an amaunt 1o be determined ot tral, plus prejudgment interest.
Plaint{ff and the Class are also entitied to punitive damages because MetLife's conduct was knowing and wiliful.

SECOND CAUSE OF ACTION BY THE CLASS: AGAINST METLIFE FOR BREACH OF FIDUCIARY DUTY

38, Plaintifl repeats and realieges the allegations in Paragraphs 1 through 32 as if fully set forth heretn,
39, MetLIfe represented that it would manage policyholders’ monies in their best interest, MetLHe hed sole contral over thelr

monles, and MetLife possessed sole knowledge of what it did with their monles, MetLife therefure held policyholders’

premium payments and the earnings thereon as 8 fiduciary and, as such, owed the Class a high duty of care and of the utmost
good falth ond foyalty,

40, MetLife's allocation of assets, to the detriment of plaintiff and the members of the Cluss, breached its fiduciary duty snd

injured the Class in the amount 1o be determined ot trisl, plus prejudgment Interest, Plaintiff gnd the Class are also entitled to
punitive damages because MetLife's conduct was knowing and willful,

TRIRD CAUSE OF ACTION BY THE CLASS: AGAINST METLIFE FOR UNFAIR BUSINESS PRACTICES
41, PlaintlfY repeats and realleges the allegations in Paragraphs | through 32 as if fully sct forth herein,

42, Me1Life falsely stated and represented to plaintiff and the Class that their promium payments whould be invested and used
exclusively for their benefit.

43, MotLlfe's use of policyholders' menies for the benefit of others violated these representations, and constituted deceptive
acts and practices in violation of Genera! Business Law Section 349,

44, As u result, MetLife is llable to plaintill and the Class For the actual damages they sustained, plos prejudgment interest
and reasonabie attomeys’ fees,

FOURTH CAUSE QF ACTION BY THE CLASS: AGAINST METLIFE FOR AN ACCOUNTING
45, Plaintiff repeats and reatleges the allegations In Paragraphs 1 through 32 as if fully set forth herein,

46. PlaintfT and the Class are entiiled to an accaunting of the premiums they paid, the eamings from those premiums, the
assets aequired and the expenses charged against thelr montes.

WHEREFORE, plaintif demands Judgment agalngt MetLife for hersell and the Members of the Cless as follows:

A. Determining that the action may proceed s a class ection malntainable under CPLR § 901 on behalf of the Class, 85
defined in parograph 13;

B. Awarding plaintiff and the Class damages and punitive damages 1o the exient such damages may be awarded under the
causes of action alleged;

C. Awarding plainttT and the Class the cosis and disbursements of this action, and reasonable attomeys® {ees, cxpernt withess

WESTLAW £ 2017 Thomaon Reulers, Mo ciaim to originel U8, Govermimant Works. i
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fees, and other costs; and

D. Granting such other and different relief as the Court deems Just and proper,

Ead of Dorement e 300 T Tinmsieon Resters, ton chuian g0 weiginal 118, Gouermment Worls,
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1995 WL 34748246 (N.Y.Sup.} {Trial Motion, Memorandum and Affidavit)
Suprame Court, New York County, New York.
New York County
Joyce RABOUIN, individually and on behalf of all others similarly situsted, Plaintiff,
V.
METROPOLITAN LIFE INSURANCE COMPANY, Defendant.
Civil Action Index No. 111355/98,
November 12, 1995,

Plalntifl's Memorsadum af Law in Opposition to Defendant's Motlon to Dismiss

Stamell & Schager, LLP, Jared B. Stamell, Richard J. Schager, Jr., One Liberty Plaza, 35th Floor, New York, New York

10006-1404, (212) 566-4047, Attorneys For Plaintiff Joyee Rakouln,

Of Counsel: Berman, DeValerio, Pease & Tabacco, Joseph ). Tabacco, Jr, Jennifer Abrarmy, 425 Colifornla Street, Sulte
2025, San Francisco, Californin 94104-2205, Berman DeValerio & Pease, LLP, Glen DaValerio, Jolin Peter Zavez, One
Liberty Square, Boston, Massachusetts 02109, Law OfTices of Rickard J, Vita, Esq., Richard J. Vite, Esq,, Two Qliver Street,

Busion, Massachusets 02109,
TABLE OF CONTENTS

TABLE OF AUTHORITIES

PRELIMINARY STATEMENT

FACTS

ARGUMENT

1. New York Law Disfavars Motions To Dismiss

11, Policyholders of 2 Mutual Insurance Company Have n Propenty Interest in its Surplus and the Right to
Sue for an Accounting and an Equitable Appurtionment and Distribution of the SUFBILS emmmsmemisimon

A NY. Ins, Law §§ 4231()(1) & {3) Require an Annual and Equitable Apportionment of SUTPIUS s
B. The Business Corporation Law Rules on Dividends Do Not Apply to Mutual IRSUIESS oo sssemsner

€. Courts Have Uniformly Enforced Insurers' Obligations Under NJY, Ins. Law §§4231(a)}{(1) & (3} In
Sults Brought By Policyholders

D. Policyholders’ Private Rights to Enforce N.Y, Ins. Law §§ 423 1(8)(1) & (3) Supplement Any
Enforcement Action by the Superintendent of Insurance

11 MesLife Owed & Fiduciary Duty to lts Policyholders; Its Argument to the Contrary Creates a Question
of Fact for Trial

11
15

21
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IV, The Causes In The Complaint Are Timely On Their Face; MeiLife's Statute of Limitations Arguments 29

lmproperly Rely On Resolving Facts In MetLife's Favar

CONCLUSION 8
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Penato v. Gearge, 52 A.D.2d 939, 383 N,¥.5.24 900 (2d
Dep't $976), appeal dismissed, 42 N.Y.2d 508, 397
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N.E. 258 (1898)

Uliman v. New York Life Ins, Co., 109 N.Y. 421, 17 N.E,
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Senate and Assembly of the State of New Yark Appointed to
Investipgate the Affairs of Life Insurance Companles {1506}
(the “Armstrang Report”) (attached hereto as Exhibit A) s
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Clv, Prac. Law & Rules 203

Civ. Prac, Law & Rules 213

Civ. Prac, Law & Rules 214
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Insursnce Law § 56 (pre-1906)

Ingurance Law § 83 (1906-39)
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Insurpnce Law § 4231
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6-8, 10,11, 15, 16,23

28

5-11, 15-17,24, 25

12,15
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3
36
15,24
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12
715
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Laws 1892, c, 690 7,89
Laws 1806, ¢, 326 B,9,11,15 16,24
REGULATIONS

Dep't of Ins. Reg, 33, 11 NYCRR Parts 90-51 oo N 223
TREATISES

Applebaum & Applebaum Insurance Law & Practice (1981} . 2
Couch on Insurance 3d (1996) 1213

PRELIMINARY STATEMENT

in its motion to dismiss plaiatils complaint, defendant Metropolitan Life Insurance Co. {(“*MetLifie") grees that sectlon
4231 of the Insurance Law requires an equitable allocation of divisible surplus, and thet in making such &n allocsation the
board of directars must not act with bad falth, willful negiect or sbuse of discretion, (Deft, Brf. at 2).} What MetLife arpues is
that the arbitrary reallocation of surplus and transfer of assets from the whale life Hine of business to the annuity ling, to
compensaie for the poor design and underwriting of the annuity line, as & matter of law does nat violste these standards, The
short-changed whole life policyholder, however, has & statutory right to an equitable atlocation and distribution of divisible
surplus, Equitable allocation” does not permit these arbitrary realiocations and transfers and simply cannot be read out of the
statute as enstly as MetLife pretends,

Defendant also fails to address in any way the Complaint's allegation (deemed true for purpases ol this motion) that, while
representing in public filings that it did not do so, defendant transferred Jower-ylelding investmenis from the annuity line of
business o the whole 1ife line in exchenge for higher yvielding assets. The purpose of such transfers was 10 oy 1o make the
annuity line of business look mare profitable than it really was. The focus of this tawsuit Is an the damoge done 1o whole Hife
polieyholders by the effort,

Defendznt's motion to dismiss should be denied in all respects.

FACTS

MeiLife is & mutual life insurance company orgenized under New York law and with its principal plece of business in this
county, Cplt. § 4.7 Under section 1211 of the Insurance Law it must be maintalned and operated for the benefit of its
members, Cplt. § 5. Plaintiff Rabouin bought her policy from MaiLife in 1980, and 8s 8 MetLife policyholder she pays
premiums annuaily and is entitled to 8 member's fair and equilable share of the surplus developed thereby. Cpit. 9§ 3, 6-8,
Contrary to MetLife's stalement of facts, plalntiff Rabouin does nat contend that MetLife was 1o use earnings from her
premium payments exclustvely for her individual benefit. Plaintiff alleges that MetLife hes promised “to use earnings from
the Investment of the policyholders® premium payments exclusively for their benefit, ond to sllocate Income and expenses
falrly and equitably in determining those camings.” CplL § 35 {emphasis added). Her Complaint also alleges that “Metlife
fziled to allocate (o plaintifT and other cless members the falr and equitable share of the income eamed by premiums they
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peid Cpit. § 1.

MeiLife receives premiums from its poticyhalders and represents that it pools these monles In order to invest them for the
policyholders’ benefit. Beginning in the 1980's, howaver, MetLife designed snd underwrote an annuity Hne of business,
which was not self-supporting based on reasonable assumptions of mortality, investment income and expense. To subsidize
payments to annuity holders end to show betier investment performance on the annully pool of assets, MetLife reallocated
surplus and trensferred assets from the whole life line of business to the ennttity line. Cplt. §§ 2, 811, 2021,

The Complaint staies that the reason the inequiteble allocation was necessary is that the annuities were underwritten with
guarantzed rates of return, but the funds backing these nnuities hed been invested poorly in res] estate assets thet {ailed to
produce such rates, Cplt, § 22, Becausc the whole life insurance policles were issued with relatively fow pugranieed rates of
return, surpius could be reallocated and nssets could be transferred from those lines of business without causing the mte of
vetem to fall balow the guaranieed rate, Such reallocations and transiers were accomplished for the benelit of the annuity
line, Cplt. §§ 23-26. Lower yiclding assels were transferred back to the whale life insurancs lines of business in exchange, so
that in effect the higher-ylelding assets that should have produced divisible surplus for the whole life line of business instead
subsidized the annuity line of business. Cplt. § 11,

MelLife never disclosed 1o members of the class that surplus produced by and assets purchased with their premium payments
were being used to support the annuity line of business. Cplt. § 27-28. MetLile elso made affirmative misstatements in its
annual reports 1o insurance regulators that omitted disclosure of the realfocations of surplus and transfers of assets away from
the wholc life fines of business, which misstatements and omissions coneealed facts that with reaseneble diligence might
have led to the earlier discovery of the wrongdeing. Cplt, 51 18, 29-31.

This class setion lawsult seeks redress for holders of MatLife's whole life policies, each of whom received fower dividends
than ke or she would have received withaut the menipufative reatiocations and transfers described above. At all relevant
times MetLile represented that it paid dividends on its whale life policies based on the investment, expense and mertality
experience of those policies (Cplt. § 16), consistent with the “equitable apportionment” rules that have been part of the New
Yotk Insurance Law for nearly & century, The reallocations end transfers at {ssue here deprived plaintifT and the class of the
fair and equitable share of the income enrned by their premium payments, end resulted in 8 reduction in the assets, income
and dividends supparting or relating to their policies, and a reduction in thelr cash value, in violation of the Insurance Law
and the underlying insumnce palicies. Cph. 17 11, 25-26,

ARGUMENT

1. New York Law Disfavors Motions To Dismiss,

Under New York law, a compluint will defeat & motion to dismiss il any cause of ection can be derlved from its aliegatlons
by implication or through lberal construction. Robert H, Law, Ine. v. Samuel Kosoff & Sans, Inc., 46 A.D.2d 724, 725, 360
N.Y.5.2d 125 (4th Dep't 1974), The ailegations in the Complaint arc deemed to be true, and the plaintiff {s entitied to the
benefit of all favorable inferences end is deemed to have alicged whatever may reasonably be implied. Underpinning &
Foundation Constructors v, Chase Manhatton Bank, 46 N.Y 2d 459, 462, 414 N.Y.5.2d 208, 299 (1979). I the count finds
that the plaintlif is entitied 1o recover under any reasonble view of the staled facts, its Inquiry Is complete end 1t must declare
the Complaint to be legally sufficient. Cavanaugh v Dofierty, 243 A.D2d 92, 675 N.Y.5.2d 143, 1998 N.Y. App, Div,
LEXIS 6462 (3d Dep't 1998); 279 Oroudhvay Corp. v. Alesander's. Inc., 46 N.Y.2d 506, 508, 414 N.Y.5.2d 889 {1979}, A
complaint should nof be dismissed simply because it suggesis nove! theory of recavery. Park v. Chessin, 88 Misc, 2d 222,
223-24, 387 N.Y.5.2d 204, 205-06 (Sup. Ct., Queens Co, 1976), modified on other grounds, 60 A.D.2d 80, 400 N.Y.5.2d 110
{2d Dep't 1977), 46 N.Y.2d 401, 413 N.Y.5.2d 895 (1978) (on appeal, motion to dismiss novel complaint brought by parents
of 8 deformed infant for physiclan’s negligent failure to advise of pregnancy risks found to have been propetly denied). As
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described below, the Complaint here sets forth a well-established clatm for relief, and the motion 1o dismiss should be denied.

I1 Policyholders of a Mutua} Insurance Company Have 8 Property Interest in Its Surplus and the Right to Sue for an
Accounting and an Equitable Apportionment and Distribution of the Surplus,

MetLife's basis for moving for dismissal is thet its management hes “broad discretion” over the management ol its assets and
the apportionment and distribution of surplus, This argument was relected by the New York Legistature over 90 years ago,
however, and we have over a ceniury of New York insurance jurisprudence recognizing palicyholders’ property interest in
surpius and & right to en eeuitsble apportionment and distribution thereaf. As stated by the Appeliats Division in 1942, chting
precedent gaing back 54 years carlier,

The policyholders [of 2 mutual life insurance company] are entitled .., to participate in the annual surplus

of the company {Ins. L. § 216, subd. (1) [now Ins, L, § 4231(e)(1)]}). If there be an inequitable distribution

af surplus, 8 policyholder may sux 1o obtain his propontionate share, Uhlnean v. New York Life Ins, Co.,

09 N.Y. 421, a1 432, 17 N.E, 363, ot 366, 4 Amn. 5t Rep, 482 (18BE); Rhing v. New York Life Ins, Co.,

273 WY, 1, 6 NJE2d 74, 108 ALR, 1157 {i936)... The pollcyholder of a mutual life insurance

company, therefore, has a property interest In surplus und a volce in the management.

Clifford v, Meropolian Life Ins, Co., 264 App. Div. 168, 169-70, 34 N.Y.8.2d 693, 695-96 (2nd Dep't 1842), Subsections
(1) and (3) of Insursnce Law § 4231(a), comaining a more stringent version of the rule stated in the 1888 Uhlman case,
require that the directors of @ mutual life inswrance company apporticn and distribute surplus, annually and squitably {part
A), Case law has long rejected anslogies to dividends by B.C.L. corporations, and authorized policyholders to enforce their
right to such an cquitable apportionment (parts B & C). These statutory policyholder rights were not sbrogated by the grant
of nutbatity to the Superiniendent of Insurance to obtain information in snnual statements (part D).

A. N.Y. Ins. Law §§ 4231(2)(1) & (3) Require an Annuai and Equitable Apportionment of Surplus.

New York Insurance Lew § 423 1{a){1) requires that

cvery domestic life Insurance company shall ascertain and distribure annually, and not otherwise, the
proportion of any surplus sceruing upon every participating insurance policy ... [Emphasls added.]

Subsectlon (2)(3) of the same seetlon requises “every such company™ to set aside from surplus sums in reserve for future
claims and stockholder dividends (If the insurer Is & stock company), and after establishing these reserves
every such company shall thereupon apportion the remeinder of such earnings, If any, derived from
participating poticies and contracts, equitably to all poticies or contracts entitiad o panicipate therein ...

Ins. L. § 4231a)}3). This statutory language has been a part of the New York insurance Law since 1906, as sectlon 83 from
1906 to 1919, and as section 216 fom 15939 (o the last recodification In 1984,

A distont predecessor to section 4231 might have reserved for {nsurers the unfettered discretion clatmed by MetLife here.
Laws 1872, ¢. 100 provided insurers with the legal power “lo nscertain ... the portion of surplus sccruing to each policy ..,
and 1o distribute the portion found to be equitable ...." This discretiosary appronch wes continued In the 1852 codificstion,
which stated that New Yotk life Insurance companles “may ascertaln ... the partion of surplus peeruing to each policy ..., and
may distribute the portion found to be equitable ... Laws 1892, c. 690, § 83 (emphasis pdded), The emphasized lengusge
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supports some of the mare defersntiel language in the Uhfman deciston on which MetLife reties {discussed in more detail
below),’ but even in Uhimen the Court of Appeals refected the view that en insurer’s apportionment “is sbsolutely and, in all
events, conclusive upon the policyholders.” 109 N.Y, at 432, 67 N.E. at 366,

In any case, the law was changed in 1906 1o Himit the deferance due to insurers' determinations and alocations, Thereafter
the Insurance Lew required that any policy issued afler January §, 1907 “shall provide ... that the portion of the surplus
aceruing upon sald poticy shalf be asceroined and distributed annuaily ... Laws 1906, c, 326, § 23 (amending Laws 1892, e
690, § 83, quoled above)! The Imnguage requiring mandatory determination and distribution of surplus survives in
subdivisions (a){1) and (#)(3) of section 4321 of the present Insurance Law,

The logislative history of Laws 1906, c. 326 emphasizes that this new language was cnacled with carefual consideration, In
1906 the legisiature had before It Assembly Doc, 41, Report of the Joint Commistee of the Senate and Assembly of the State
of New York Appolnted to Investigate the Affairs of Life Insursnce Companies (1906) (the “Ammstrong Repont™)!
“Ascertainment #nd Distribution of Surplus” was sufficiently Important to warrant 8 special section in the Report, which
recommended smending the Insurance Law to require an annual determination and distribution of surplus, Metropalitan Life
Ins. Co, v. Durkin, 301 N.Y. 376, 382, 93 N.E.2d 897, 900 (1950}.*

Noting that a “muteal [life insurance] company Is based upon the operation of the law of averpges,” the Armstrong
Commitiee descrited how mutual companies establish an expecicd morality rate and an expected investment retum, and then
take into sccount anticipated expenses, 8 reserve for cortingencies and a contingent fund for possible investment losses,
Armstrong Report at 418-20, In recommending the remedial legislation thst amended section B3 of the then-existing
Insurance Law,’ the Committee stated:

It is manifest thet &l galns or surplus in excess of such contingent fund should, in equity, be remurned o the holders of
participating palicies at such appropriste times as may be practicable for their ascertainment. This remumn should be efecied in

such a manner thet the policy holders will share in the proportions In which, through thelr payments, they have contributed to
the gains.

Armstrong Report at 420 (emphasls added),

The Armstrong Commitiee reviewed several policies lssued by Insurers that did not determine and atlocate surplus annually,
and found subsiantiat differences In retuns for the Insureds. Based on this review, the Committee was critical of the existing
statutes permitting insurance companies to retain surpius without accaunting for it

The disappointing returns upon these policles ... {have] been more largely due to the wasteful methods of the companies,
which have been made possible by the vast accumnulations permitied by this form of Insurance ipolicies not requiring snnual
distributions). For the most part companles heve denied sny legal or equitable cbligation with referenced o thess
accumuletions prior 1o acrus] apportionment, #nd they have been sveileble 1o provide meens for lavish expense .. which

would have been checked by s suitable system of secounting. Thus the huge surpluses of the companles have encouraged
extravagance and {acilitated cormuption,

It is the opinion of the Comminee that dividends should be distributed snnually, being applied either in reduction of
premiums or to the purchese of edditions! insuranee or peid in cush, ot the option of the Insured.

Armstrang Report at 423-24,

Finally, in 8 section entitled “Remedies of Policy Holders, or Right to Resort to the Courts,” the Armstrong Comimittee
critieized the view that policyholders not be permitied access 1o the courts to seek rellel for insurers' “secret and largely
arbltrary methods of computation™ of distributions. Jd. at 430, ARer critically reviewing a prior statute and several Court of
Appeals decisions, including Uhfman v. New York Life, that restricted the rights of policyhoiders,! the Committee concluded:
“Policy holders should have free access fo the courts to have thelr rights determined.” Jd. at 430-33 (emphasis added).
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This discretionary language that existed prior 1o 1906 was the basis for Uhlman, and also for Greefv. Equitable Life dssur.
Soc, 160 N.Y. 19, 54 N.E, 712 (1899), These two decisions were both criticized in the Armstrong Report {at pp. 430-34),
and on the degree of diseretion they allowed in the allocation snd distribution of surplus they were effectively overruled by
the 1906 amendments to the Insurance Liw, Equitable Lifs Asur. Soc. v. Brown relied heavily on Uhfman and Greeff and
failed to consider the important statutory nmendments that followed them. 213 U5, 25, 43 & 46-47 {1509). The cass was
commenced in 15035, 213 U.S. 0t 42, snd it is likely thet the 1306 amendments were not part of the record.!

The statutory language is unambiguous and is fully supported by the leglslative history. Insurers have & statutory obligation

to nilocate and distribute surplus ennually end equitably. Based on the starutery language alone, MetLife's motion 1o dismiss
shiould be denled.

B. The Business Corporation Law Rules on Dividends Do Not Apply to Mutua! Insurers.

The statutory language of section 4231(a)(1) & (3) and the legislative history demonstrate why the general corporate law
authorities such s Auerbach v, Bennai® are inapplicable here, MetLifes is not simply a business corporation orpanized under
the Business Corporation Law; it is 2 mutual insurance company organized under article 12 of the Insurance Law, The
Insurence Law incorporates by reference the B.C.L." but it also expressly makes inapplicable to mutual Insurers the
provisians of the B.C,L. dealing with corparate {inance and dividends (B.C.L. Art. 5.3

MetLife should be complimented on its artful editing of Couch on Insurance 3d (1996). Its briel quotes a statement from
section 80:57 to the effert that directors of an insurer have the same discretion over dividends that corporate directors have
over dividends out of corporate carnings {Deft. Bef, at 7 & 11), but drops the opening clause of the sentence, stating “In the
sbsence of a provision 1o the contrary,” which of course Is what Ins. L. § 4231 is, MetLife's bricf also omits the Immedintely
following sentcnce:
Observation: The rights and obligations of directors are pencrally regulated by both the law of
corporations and insurance regulations of 2 purticular jurisdiction. Both sources should be referenced to
determine whether  director has the power to declare dividends.

Cauch on Insurance 3d, §80.53 (1996). Couch also niotes, fater in the same section:

The directors of 8 life insurance company, which is nol o pure stock company, do nof have the aption
whethar, or 1o what extent, to declare dividends of the so-called surplus.

Id. (emphesis added).

In Rhine v. New York Life Ins. Ca, 273 N.Y.1, 6 N.E.2d 74 (1936), the Count of Appeals confirmed that the “purpose and
effect” of policyholder dividends Is to “reduee [} pro tento the cost of insurance to the helder of the poliey,” and that the
Insurance Law (then section 83, now section 4231) required this disiribution as, in effect, & retum of

the excess of premlium over cost of furnishing the Insurance, or in other words, the amount fthat
policyholder] has contributed to ihe surplus,

Rhine, ZI3IN.Y, 0113 & 16-17, 6 N.E2d at 78 & 78,9

Since the Rhine decision in 1936, the New York courts consistently have rejected MetLife's argument that insurers have the
same degree of discretion over dividends es corporate boards have over dividends distributed by standard business
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corporations. Because policyholder dividends are esseniially a distribution of “divisible surphes” erented by policyholders’
payments in excess of the cost of Insurance, there simply is no analogy to dividends out of samed surplus produced by
standard business corporatlons organized under the B.C.L. As the First Department explained:

While the annual return to the policyholder of part of the premium he has paid s generally called & “dividend", it {5 not
analogous 1o the distribution of profits 1o stockholders of B profit-making corporation, The initial premium paid 8 mutual
insurance company represents the estimated cost of the policy, with an ndequate margin for reserves and charges, When the
sums have been more definitively ascerained at the end of n yzar of operations, the company is required by section 216 of the

tnsurance Law {now section 4231] 10 terurn the excess premium to the policyholder, In the form of 8 distribution of “divisibie
surplus.”

“The declaration of & dividend on & policy reduces pro fanfo the cost of insurance to the holder of the policy, That is its
purpose and effect.” Rhine v, New York Life Jus, Ce, 2TINY. 1, 13, 6 N.E.2d 74, 18 .... The annual distributian of surplus,
then, Is not akin to a division of profits among stockhalders of record at the year's end, It {5 In actuality an adjustment of the
premium ... between the emount estimated at the year's beginning to be ample to cover all cantingencies and the amount
found acrually 1o have been necessery in retrospect.

Kern et al. v, Juhn Hancock Muial Life Ins, Co., 8 AD.2d 256, 259, 186 N.Y.5.2d 992, 084.97 {15t Dep't 1859),

The Third Department reached the same conclusion. Prudentfal Ins, Co. v Ward Products, 57 AD.2d 159, 260, 394
N.Y.5.2¢ 480, 482 (3d Dep't 1977) (insurcr obligated under Ins. L. § 216 (now § 4231) to retum excess premium after
year-end determination of requisite reserves and chenges, citing Rhine and Kern), Lower counts sgree, Scholem v. Prudentlal
Ins, Co. of Anterica, 172 Misc, 664, 665, 15 N.Y.5.2d 947, 948 (Sup. CL, N.Y. e, 1939 {the annusl policyholder dividend
“is In fact, not & dividend, but the excess payment of premium over actual cost given annually as required by statule under the
provisions of our insurance law,” citing Rhing), Menin v, New York Life Irs. Co., 188 Misc. 870, 871, 69 N.Y.5.2d 523, 525
{Sup. Ct, N.Y. Co. 1939) (holding It “well recognized that the sovcalied dividend payahle upen & mutue! life insurance
contract bears no relation 1o a dividend upon a stock of B stock corporation,” citing Rhine); Fidelity & Cosualy Co, of New
York v. Metropolitan Life ins. Co., 42 Misc. 2d 616, 624, 248 N.Y.8.2d 459, §66 (Sup. Ct, N.Y. Lo, 1563) (= mistual
company |3 operated for the benefit of lts policyholders and 1o pravide insurance al cost, “the company s required to retumn to
jts policyholders the excess premium,” and “[t]he distribution of divistble surplus ls In reality an adjustment of the premium
In retrospeet of the mmount found to have been actuaily necessary 1o cover the contingencies which materialized tnd it effects
a reduction of the cost of the insurance,” citing Rhine, Kern, Scholem and Menin),

Accordingly, while section 510 of the Bus, Corp. Law may not require business corporations to distribute all of their
unreserved surplus, it provides no guidance here where section 4231 of the Insurance Law conteins a directly contrary
mandate, Secilon 4231 also requires the determination and aflocation of thet surplus o be equitable. One class of
policyholders cannot get u free ride at the expense of the others,

C. Couris Have Uniformly Enforced Insurers® Obligations Under N.Y. Ins. Law §§ 4231(a)(1) & (3) In Suits Brought
‘ By Policyholders.

As demonstrated above, Chapter 326 of Laws 1906 effected a dramatic change in the insurance law by meking mandatory an
annual determination and distribution of divisible surplus, Uhklman v. N.Y. Life Ins. Ca., 109 N.Y, 421, 17 N.E, 363 (1888},
was decided under section 83 of the Insurance Law (the predecessor to the old section 216 and the present section 4231)
before that section was amended by Laws 1906, While the case is si!l ~clted for the view that policyholders are entitled to an
equitable altncation of surplus, it does not have the persuasive authority prtributed to it by MeiLife (Defl, Bri. at 9-10), The
Armstrong Report, while approving Uhlman's concept of equitable apportionment, was tn Tact critical of the declsion for Its
restrictive view of policyholders’ rights to chalienge directors and to demand an gceounting. Armsirong Report a1 430-35."
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As indleated by the passege quoted from CYifford v, Metropolitan Life Ins, Co. at the beginning of this Argument |, Uhlman
{with the statutory modification of Ins. L. § 4231(a)) and Rhine together form the central authorlty for the view that
palicybolders have a property Interest in the divisible surplus held by their insurers, and an enforceable right to have that
surplus squitably apportioned on the basis ol how they centributed to IL.

The facts of Rhire v. New York Life are lustrative, A certain group of policyholders had life insurance palicies coupled with
disability covarage; a second group had identical life insurance, but without the disabitity cover, 273 NY. at 6 & 11, 6
N.E.2d & 75 & 77, Alter severa} years had passed during which n [oss experience developed, the dividend on the “Jife *
disability" policles was reduced, The plalntifT in the case, who held a “life * disability” policy, complained that the reduced
dividend was an inequlteble allocaticn, Construing section 83 of the Insurance Law, the predecessor section to sectlon
4231(a), the Court of Appeals rejected the argument that the holders of policies with disability coverage had been treated
inequitably by the sliocation of a smaller dividend 10 them.

[WThen the divisible surplus {s apporticned 1o all the policies, each should receive the excess of premium
over cost af furnishing the Insurance, or in other words, the amount If bas contributed 1o the divisible
surplus. Then n factor of risk and cost present in one policy and not in another fi.e, the disability
coverage] may produce a great difference in the smount of the dividends which are apportioned fo each
and the comparative size of the premiums will have proved a faulty mensure of the actuat cast of the
insurance.

Rhine v, Now York Life, 273 N.Y. a1 16-17, 6 N.22d at 79-80 (emphasis added). The Rhine plaintif's position was what
MelLife's anmuity holders' position would be If they complained that the reallocation of surplus and transfer of assets to
support their annuities was stopped {with the fundamental difference, of rourse, that a policyholder has an interest in the
mutual company and its surplus but &n annuity holder does not.) The Court of Appeais’ ennlysis of how dividends are
allocated was conslstent with the views cxpressed by the Armstrong Committce (sce footnote 5 above and accompanying
text}, “Policies of 1ife insurance may contoin provisions for benefits based on varying pisks," the Court 1aid, and the premium
for cach policy “is always based on a calculation of the anticipated costs of providing the promised {nsurance or benefits.”
Rhime, 273 N.Y, 8t 16, 6 N.E2d at 79,

What Rhine contemplates fs what the Armstrong Commitiee contemplated in fashioning the predecessor o section 4231: An
apportionment of surplus is to give back to the pollcyholder his or her contribution to that surplus, The premiom charged for
s given policy is to cover the cost of insurance plus 8 margin for contingencles, 273 N.Y. st 8-10, 6 N.E.2d a1 76-77, “If each
member receives back the excess payment he has made, then epportionment must be based” on the actual cost of insurance,

- Accordingly the defendant company #nd all other mutual companies, in gpportioning divisible surplus,
use the “contribution” method which aims to distribute the divisible surplus amongst policyholders i the
same preportion os the policyholders by their payments have contributed o that yurplus,

173 N.Y. at |0, 6 N.E2d at 76-77 (cmphasis sdded). The insurer is permitied a reasonable amount of discretlon, necessary
from a practical, administratlve point of view, due to the number of classes or groups. 1l However, where surplus sarned by
snd psseis purchased with whote Hfe policyholders' premium payments are arbitrarily reallocuted end transferred to en
underperforming line of business, then that discretion has been cbused. Where such reallocations and transfer are
accomplished while representing atherwlse in public filing, there 8lso is bad faith.

MeiLife's reliance on Rebbert v. The New England Mutual Life Ins. Co.” 1s & puzzling use of authority. in Rebbert the
pinintiff policyholder complained that no dividend had been allocated 1o his policy, but did not allege any wrongdoing or
unfairness in the defendant's allocation of surplus, Stip Op. at 3, Without addressing plaintiff Rabouin’s aliegations that
MeiLife wrongfully reatlocated surplus and transferred assets und misnepresenied 10 state regulators what it wes daoing,
defendant draws from Rebbert the concluslon that plaietiff Rabouln has not slleged bad faith, wiltful neglect or gbuse of
discretion. Complaint Brf, at 12. If necessary plaintiff can amend the Complaint to add the words in which MetLife finds
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talismanic significance, but the arbitrary reatlocations and transfers and the misrepresentations in its annual filings more than
sulfictently allege facts showing MetLile's abuse of discretion and bad faith.

Further, contrary 1o MetLife's arguments, Rebbert in no way supponts the view that a life insurer's discretion in the allocation
of its assets and declaration of dividends Is virtually unbounded. Since 1906 New York courts have consistently reviewed
policyholder challenges 1o insurers’ apportionment of surplus, All these declsions, including Rebbert and Rhine, express the
view that insurers should allocate surplus to lines of business that have contributed to it. (Slip Op. at 3, citing Rhine) Here,
pluintiff hes alleged that MetLife's alloestion of surplus during the relevant time period was inequitable in that annuity
holders recelved far more from surplus than the assets backing their annulties contributed to surplus, The life insurance
policyholders recelved less than their contribution, ‘This Is prima facie Inequitable because, under the contribution method
approved in Rebbert and other decisions described herein, “[d]ividends are not allocated to any tiass of policy which does not
contribute to the surplus, or sctually reduces it." Rebbert, Siip Op. 8t 3, clting Cohen v, Prudentlal Iny. Ca, 58 N.J. Super.
37, 155 A.2d 304 (N.). Super,, Chancery Div, 1959),

The plaintiff in Rebbers brought & class action against The New England because the company failed to pay any dividends to
its disabllity income insurance policyholders during one year, The court explichily spproved The New England's
apportionment of dividends, which wes based on the “contribution method™ Plaintiff's claim in this case is entirely
consistent with the holding in Rebber: because she also seeks to have surplus apportioned by the contribution method, As the
Complaint makes clear, MetLife arbitrarily reallocated surplus end trensferred productive assots from the insurance partfolio
in exchange for unproductive assets in the annuity portfolio, The result was that the cemings on the whole life portfolio were
reduced, and in tum the dividends paid to whole life policyholders, including plaintiff Rabouln, were less then they would
have been il such arbitrary reallocations and transfers had not occurred, This sset-swapping constituied a departure from the
conteibution method because whole §ife policyholders did not receive dividends in proportion to their contribution to serplua,
In effect, MetLife's whole life policyholders involuntarily subsidized the annuity line of busincss,

Justice Cahn's decislon In Rebbers is noteworthy to the Robouin Complaimt becsuse 1t denled to plaintifls an interest in
surplus 10 which they did not contribute, Slip Op, at 4. The decision’s cltation 10 Cohen 15 alsa noteworthy becauss the Coken
plaintiffs were claiming entitiement o 2 share of the divisible surplus notwithstending “that none of the plaintiffs' policles
hod made a contribution te divisible surplus, but were in fact in a deficit position.” 58 N.J.Super. at 42, 45, 155 A.2d at 306,
308, The Cohen plaintiifs' position, lke that of Rhine plaimifls, was the same as MetLife's annuity holders, for whose
benefit surplus was reallocated and nssets transferred from the whole life line of business, The halding of the New Jersey
Chancery Court 1n Cohen, relying on the New York Court of Appeals decision in Rhine, was:

1f there has been no contribution (o divisible surplus, there Is no dividend allocated,

58 N.J, Super. nt 43, 155 A.2d 307, citing Rhine v. New York Life Ins, Co., 273 N.Y. ot 10, 6 N.E.2d at 77, The Rabouin
plaintiffs ask for no more,

MetLife has cited no case in which a New York court hias approved as equiteble the type of deparsure from the contribution
method at issue in this case. As the First Department noted in its opinion in Rhine v, New York Life Ins, Co.;

it Is of the very essence of the contribution method that no member or class of members shall be mede to

pay for the insurance Asrnished to any other member or class of members; that the cost of insurance shall
not be increesed to any individual or class becense of the Insurance of any other individusl or class.

248 App. Div. 120, 127, 289 N.Y.S. 117, 125 (st Dep't 1936) (quoting Danicl H. Wells, Papers and Transactions Actuarial
Society of America, Vol, 11, p. 361). Here, MetLife has done precisely what Rhine proscribed: forced insurance policyholders

1o pay for the returns furnished to annuity holders, thus decreasing dividends and increasing the cost of insurance to the
policyholders,
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D. Poticyholders® Privete Rights to Enforce N.Y. Ins, Law §§ 4234(a)(1) & (3) Supplement Any Enforcement Action
by the Seperintendent of Insurance,

For purposes of the presznt motion, it also is important to note that the RAlne coust held specifically agalnst the defendant
insurance company on the issue of whether a plaintlif can plead a cause of action for Inequitsble apportionment. While the
court found on the merits that the challenged allocation was equitable, it unambiguously recognized the policyholder's right
to plead the cause of action, 273 M.Y. at 14, M.E.2d at 78-79, Numerous cases since Rhine have concluded the same,

Barnent v. Metropolitan Life Ins. Co,, 358 App. Div. 241, 16 N.Y.5.2d 198 {ist Dep't 1939), like Rhine, involved # challenge
by & policyholder who had ceased receiving & dividend due to the loss experience on his policy series, MetLife had issued
policies of ordinary life Insurance containing nccidental death benefits, an mrea in which the company then had little
experience, Nearly 20 years later, when MeiLife concluded it had sufficient experience, it required halders of pollcies with
accidente) death benefits to contribute to 8 contingancy reserve and eliminated the dividend on those policies. 258 App. Div,
al 244, 16 N.Y.S.2d ot 200-01, The First Depariment found that MetLife hed fixed its annua! dividend rate in accordance
with the “contribution” method approved in the Rhfne case and held that the allocation was equiiable, but ance again found
there was no basis for the insurer’s claim that the plaintifT had no right to challenge it.

MetLife's arpument that section 4239 of the Insurance Law and related regulstions make the Superintendent of Insurance the
anly appropriste party to investigate and challenge an insurer's allacation of income and expenses s clearly wrang, Section
4733 of the Insurance Law Is the statutory provision requiring insurers active in New York State to file *annual statements™
with the Superintendent of Insurance, Section 4239 suthorizes the Superintendent to prescribe standards for the equitable
allocation of income and expenses, Regulation 33, 11 NYCRR Parts $0-91, follows the same pattern: Part 90 provides for the
reparting of income and expenses in the sonual statements, and Part 91 sets forth regulations for such reporting, ineluding
eliocations among “ennual statement lines of business” such as Ordinary Lifs, Group Life and Group Annuities. |1 NYCRR
§ 91,2, While It is truc that section 91,1(s) of the Regulations states that “the squitable allocations of income snd expenses of
a life insurer Is the responsibility of its management,” this statement is followed by six pages of detalled regulations for the
determination and apportionment of divisthle surplus and the aanual repariing thereof.

Exercise of the authority granted to the Superintendent of Insurance ta enforee the Insurer's compliance with these equitable
sppaintment rules depends in the first instance on the Insurers' reports being in compliance with the disclosure regulations.
MeiLife's reports are not. Cplt. § 16, 18, 20-31. Further, there simply is no suggestion, express or implied, that Ins, Law §§
4233 and 4239 and Regulation 33 were intended to Hmit in any way the policyholder's right to ehallenge the insurer under
Ins. L. § 4231. MelLife bold statement that the sppropriate party to challenge an insurer’s income sllocation “is the
Superintendent of Insurance, nat & private litigant” {DeR, Brf, at 7) Is without cltation for good reason —- ther Is simply no
authority for it, elther in the Insuranee Luw, in the Superintendent's regulations thereunder, or in the case law,

In all the authorities cited In MetLife's Memarandum of lew, only Klonick end New York Hotel Trades Council provides
post-1906 authority for the proposition thar policyholders have no standing to suc for an sccounting.* Once again there is
good reason for this paucity of 20th Century suthorlty, In 1890 the New York legisiature enacted what was then section 56 of
the Insurance Law, which expressly denied to policyholders the right to sue thelr insurers for an accounting. Lews 1890, ¢.
400, The enactment was short-lived, The 1906 Armstrong Report told the legislahue that the insurance industry “misled the
Legistature in procuring the enaciment of Section 56 ... to id their policy of concealment and to facilitate ... the continuance
of their improper methods of administrztion," Armstrong Report at 434,

In the light of the disclosures of the investigation, the Committes favors the repeal of the requirement of section 56 that
action by the attorney-general should be & condition precedent to en order, judgment or decree for an accounting,
Policyholders should have free access to the courls (o have thelr rights determined.

Armstrong Report at 433 (emphasls edded), As described above, Section 56 was then repealed by Laws 1906, . 326, § 5.

The logistature clearly contemplated & private right of action for an eccounting, and saw no conflict between such a private
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right and the “annual statlement” requirement. The insurance industry hed complained that respanding to an gccounting action
was burdensome, The Armstrang Commiltes noted that the Insurers” had legat departments for that purpose, and also that the

insurers had to complle the information for their annual statements anyway, so the legal departments were not put to any
added burden,

The praposed repeal {of Ins, L. § 56] Is also to be taken in connection with the recommendations as to the
annval filing of statements showing the methods of calculating dividends which will put the companies to
the necessity of exposing these methods and should be supplemented by a sultable opportunity to the
policy holder without the Intervention of oy State officer to oblain any necded redress, Armstrong Report
Bl 434 (emphesis added). As the emphasized lenguege indicates, the legislature viewed the
Superintendent’s enfarcement powers and policyholders” private rights as supplementing each other,

Against this statutory history Kfonick and New York Hotel Trades Council provide wenk suthority for the proposition that
plainti{f Rabouin does not have standing 1o demand 2n sccounting here, Klonick relies on cases not Invalving policyholders
In mutual Hle companies, except for Uklmar, a case that preceded the repeal of the “ngestanding rule” in 1906, New York
Hotel Trades Council involved disability insurance lssued by stock companles, not life insurance {ssued by mutual life
companies to policyholder-members, and the policyowners did not have the interest In divisible surplus discussed in the
Clifford v, Matropoliian Life case ot the outset of Argument 1"

111, MetLife Owed & Fiduciary Duty to its Policyholders; Is Argument (o the Cantrary Createsa Question of Fact for
Trial,

“The essentinl facts of this action sre that plaintiff end others similarly situated are policyholder-members of defendant mutual
tnsurer MetLife, with a property interest in the divisible surplus, which was made by their excess premium payments and
managed by Metlife, As deseribed pbove, the law changed substantially sfler the Uhlmon decision in 1888, The
insurer-Insured relationship may still be In farge part contractunl, but the law has developed in the last 110 years, and the
influence of alder decisions that refused to recognize a fiduciary relatlonship has faded:

Same decisions, pethaps influcnced by a “dog eat cat" philasophy, would have the perties dealing at
arms' length, but this is out of step with current concepls, Panticularly is this approachk outmaded when
television advertising repeatedly refers to “the good hends" of the asurer or how it is “llke » good
neighbor, implying &n ability to place wust and reliance upon the broad shoulders of the kindly
company.

12 John A, Applemen & Jean Appleman, Insurance Law and Practice § 7004 (1981), The MetLife advertising slogan “get
Met - It Pays™ 15 in the same catzgory.

The Issue presented by plaintiff Rabouin's Complaint is whether MetLife properly handled and distributed funds fn which the
law recognizes the property interest of plaintiff end others simllarly siwated. A federal court in this diswict, In anelogous
circumstences and snder New York Taw, recently found that the issue of whether a fiduciary relationship exists between an
insurer and an insured is & question of fact for the fact finder to determine on 2 case by cose basis, Dornberger V.
Metropalitan Life ins, Co., 961 F. Supp. 506, 546-47 (S.D.N.Y. 1997). Here, when Plaintiff end other class members paid
their premiums to MesLife, they surrendered all control over these funds 1o the company, They thereby placed great trust in
MeiLife to manage their money In their best interests, 8 trust that MetLife accepted and then viofated.

Under such fact-intensive circumstances, plaintiff fs entitled 10 put before a jury the question of whether MetLlife had led her
10 rely on It to perform In 8 Tiducinry capacity. As stated in Dornberger,

New York courts do niot follow a per e ruie prahibiting the recognition of n fiduclary relationship in the
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Insurance context — rather, New York couns will permit a jury o sssess the circumstances of the
relatfonship to determine if it Is one of trust and conlfldence,

Dornberger, 961 F. Supp. &t 546-37, Whenever the relationship between insurer and insured {is] imbued with elements of

wust and confidence which render the relationship more then a mere arm's-length association,” o fiduciary relationship is
crested., Jd at 546,

There {5 perhaps no clearer example of s fiduciary relationship than the one that existed between the Plaintiil and MetLife
with respect 10 smounts paid to MetLifo in excess of the cost of covering insurance and other expenses, For whole life
insurance, the policyhalder's premiums are set st an smount that exceeds the cast of providing insurance for the poiicyholder,
The polleyholder relinguishes all control over the surplus amaount in excess of the cost of Insurance, snd relies entirely on
MetLife to Invest and distribule those manies in his or her best Interests, MetLife does not disclose or explain to
polleyhotders its methods for determining dividends or allocating nssets, Policyholders stmply receive an annual statament
that states the dividends that have been credited to the polieyholder, whhout explanation of how MetLife arrived a1 that
figure, ar of how MetLife appartioned fis surplus among its varlous classes of products. [n other words, policyholders must
trust MetLife completely with respect (o their money that MetLife holds in trust.

The older declsions regarding the relationship between Insurer and insured must be considered in the context of these facts
and MetLife's statutory responsibility to determine and equitsbly allocsie divisible surplus, This casc is not about a stock
insurer that issues pure risk-shifling Disability Benefits Law policies as In New York Hotel Trades Council v. Prdentlol ins,
Co., 1 Misc, 2d 245, 144 N.Y.5.2d 303, Nor is it about stock company that issues annuities (o holders' not having an interest
in assets and surplus comparable 1o that of mutual company policyholders, Rochexter Radiology Associates v. Aetna Life Ins.
Co., 616 F. Supp. 985, 986, 988 (W.D.N.Y, 1985), Furthermore, New York Is recagnized es having an “expansive concept af
fiduciary duty,” Unired Stotes v. Brennan, 938 F.Supp. 11V, 120 (W.DNLY, 1996) (existence of 2 fidueiary duty of insurer
1o Insureds presents a jury question),

Broadly stated, n fiduciary relationship is one founded upon trust or confidence reposed by one persan in

the integrity and fidelity of another, 1t is said that the relationship exists in all cases in which influence

has been acquired and abused, in which confidence has been teposed and betrayed, The rule embraces

both technical fiduclary relotions and thase Informal relations which exist whenever one snan trusts in,

und relies upon, another,

Penuto v. George, 52 A.D.2d 939, 942, 383 N.Y.5,2d 900, 504-05 (2d Dep't 1976) (citations omitted), appeal dismizsed, 42
N.Y.2d 908, 397 N.Y.5.2d 1004 {1577},

“[TThe existence of & fiduciary relationship is normally determined by the jury,” United Siafes v, Brennan, 938 F.Supp. &t
1120-21, and the facts alieged here present en issue for jury determination. MetLife's relationship to its palicyholders with
respect to the surplus that policyholders pay in excess o the cost of insurance most closely resembles thet of 8 trustes, the
classic example of fiduclary, There Is no “arm's length” relationship at all with raspect 1o that surplus. MetLile does not
explain or disclose the analysts behind its decisions. Thera Is no bargaining process, and plaintiff has no bargaining power or
means for discovering MetLife Intemnal nsset allocatlon shert of this sult. Question of fact regarding the nature of the

relationship between plaintiff and MetLife, with respect to MetLife’s management of her premium paymens, are {or & jury to
decide,

IV. The Caoses In The Complaint Are Timely On Their Face; MetLife's Statute of Limitations Arguments
Improperly Rely On Resolving Facts In MetLife's Favor.
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The Complaint afleges that the reallocation of surplus end transfer of assets by MelLife pecurred ot least during the period
1982 through 1992, and that these realtocations and transfers damaged policyholders through reduced dividend. Althoogh it
is obvious that a breach of contract claim and ather claims arc timely at least for transfers in 1992 and Iater, MetLife treats
the Complaint ns alleging misconduct salely in 1989, (Deft, Brfl nt 18, In applying the statule of limitations, the Complaint
must be read far what it allsges, not what MetLife wishes it slieges, and as pleaded the causes of action are timely.®

For breach of comtract, the First Cause of Action, the limitations period {5 six years from the date of the breech,
Ely-Cruikshank Co., Inc, v. Bank of Montreal, 81 N.Y.2d 399, 599 N.Y.5.2d 501 (1993). For this reason, clalms based upon
reallocations and transfers in 1992 and later arc timely. In addition, MetLife's obligations with respect to dividends and
surplus are continuing ones, Where a contract provides for continuing performance over \lme, such as the duty to pay
dividends on surplus, esch breach of duty begins the running of the statule of limitations anew, so that accrual of a cause
occurs continuously, Bulova Watch Co. v, Celotex Corp,, 46 N,¥ .2d 606, 415 N.Y.5.2d 817 (1979); Atrcg Allays Div. v
Niagara Mohawk Power Corp., 76 A.D.2d 68, 430 NY,5.2¢ 179 (4th Dep't 1980). Marcover, before sny discovery, the
dates of MetLife's breaches are a question of fact and simply cannat be resolved on & motion to dismiss before discovery or
trial, Cernlean Land Developers Corp, v, Colun Development Carp., 144 AD.2d 615, 535 M.Y.5.2d 35 (2d Dep’t 1988).

For brereh of Aduciary duty, the Second Cause of Action, MetLife recognizes (Dft, Bef, st 20-21} that the limitations period
under CPLR § 213(8) for a fraud cause of action applies by arguing the law of fraudulent concealment. But MetLife argues
that n three-year statute of Hmitations applies to breach of Niduciary duty. A six-year period applles, caleulated “from the time
the plainiliT or the persan under whom he claims discovered the fraud, or could with reasonable diligence have discovered It"
Loengard v, Santa Fe Industelel, Ine, 70 N.Y.2d 262, 519 N.Y.5.2d 801 {1987} (six years Hmitations period); Erbe v.
Lineoln Rochester Trust Co., 2 AJD2d 247, 154 N,Y.5.2d 184 (dth Dep't 1956), aff'd 3 N.Y.2d 842, 166 N.Y,S.2d 81 (1957)
(same). See Elghanayan v. Amir Vieiory, 196 A.D.2d 358, 596 N.Y.S.2d 35 (15t Dep’t 1993) (in & Bduciary tlalm limitations
period commences from discovery of facts disclosing claim), Sea also CPLR § 203(g) (where limitations period commences
from aciual or imputed discovery of facts, sctlon must be commenced within two yeors or s atherwise provided, “whichever
is longer™).

MetLife asserts that 2 three yesr limitations period applies under CPLR § 214{4) to breach of fiduciary duty based on a ease
in which the underlying claim was conversion by “wrongfully collected and retalned insurance proceeds which belong to the
plaimifl.” See Gald Sun Shipping Lid, v. lonian Transport Inc., 243 AD.2d 420, 666 N.Y.5.2d 677, 1997 N.Y, App. Div,
LEXIS 13071 (2d Dep't 1997), MelLife nowhere oxplalns why lts conduct constitutes a canversion - the Complaint does ot
aflege that Mcikife wrongfully collected and retained policyholders’ monles, but rather that MetLife wrongfully handled
plaiiffs' monies that it had the right to collect and retein. This is clessic misbehavior by a fiduciary, In Gold Sun Shipping,
the cout concluded that fraud, breach ol fiduciary duty and constructive trust clalms were “merely incidental” to the
conversion cause of sction, ond therefore were govemed by the conversion statute of Himbations period, because “the legal

remedy for conversion would have afforded the plaintifTs f!] and complete relief.” d. This analysis [s simply inepplicable to
MetLile's misconduct here,?

MetLife, also atacks the allepations of the Complaint on fraudulent concealment and equitable tolling s “conclusory,” and
assert that they do not satisfy plaintiiT's burden of alleging fraud. Bul MetLife dees not move to strike these ollegations s

inadequate. Under this circumstance, the ellegations of conceaiment should be accepted a5 establishing that the breach of
fidusiary duty clajm Is timely.

MetLife attacks on fraudulent concealment and cquitsble tolling depend on its argument that no flduclary relationship
existed, but us explained above, & fiduciery relationship did exist, and MetLife's argument to the contrary simply ralses an
issue of fact lor discovery and wrial, MetLife recopnizes that, i a fiduciary refationship exisled, efther affirmative conduct
preventing plaintiff from discovering MetLife's wrongful conduct or a fiduciary relationship is sufTicient 1o estop MetLife
from assertibg & statute of limitations defense, General Stencils v, Chioppa, 18 N.Y.2d 125, 128, 272 N.Y.§.2d 337, 340,

New York law further recopnizes that equitable estoppel will bar assenion of the stawue of limitations In circumstances
Efuillng “from [4] representations or conduct which have induced e porty to postpone bringing suit an 8 known causs of
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action, or [2) from fraudulent concealment of an action which is unknown to & party.” Parsons v, Dep't of Trans,, T4 Misc.
1d 828, 833, 344 N.Y.S.2d 19, 24 (Sup. Ct., Suffolk Co. 1973) (emphasis added). Gleason v. Spata, 194 A.D. 24 764, 765,
599 N.Y.8.2d 297, 208 (2d Dep't 1993).% Both types of concealment are alleged here,

First, plainttiT alleges that MetLife fraudulently concealed the scheme whereby It diverted assels between the whote life
postfolio and the annuity portfolio, by misrepresenting facts In its public filings with the Superintendent of Insurance. See
Complaint § 29 & 32, Second, plaintiff slleges that MetLife owes fiduciary duties 10 her as a whole life policyholder and
that MetLife failed to inform her {or gny other pulative Class members) of the surplus resliocations and asset transfers
underlying her claims, See Complaint § 28. Third, plaint{fT alleges that MetLife's fravdulent concealment and/or bresch of its
fiduciary duty to infarm her of the underlying facts delayed her in bringing suit. See Complaint 431 st 7-8.

As alleged, MetLife made affirmative misstaiements In its public filings that omitted disclosure of its reallocation of surplus
and transfer of assets away from its whale life line of business, in determining whether tolling or equitable esioppel Is
appropriate, “the plalntifT's rbillty 1o discover the mistake” is of critical importance. Goodbady v. Stern, 93 Mise, 2d 109,
111, 402 N.Y 5,24 167, 168 (Sup. Ct, N.Y.Co,, 1978}, Mewropolitan Life Ins. Co. v. Oteas, 261 App. Div. 768, 772, 27
N.Y.S.2d 65, 69 (15t Dep't §941). MetLile's sffirmative misstatements In the face of & fiduciary duty to disclose estop it
from asserting the statute of lmitations a5 a defense.” Knays! v A, H. Robiny Ca., 679 F.2d 1366, 1369, rekearing denied
6BB I.2d B52 {11th Cir, 1982} MeiLife argues thot failures to disclose did not consiitute "affirmative misstatements” (DR
Brf, at 20), but the reguiatory filings imposed on MetLife an affirmative duty to disclose reallocation of surplus or tansfers
of assets that would injure policyholders, In any event, this Court cannot determine in 8 motion to dismiss whether MetLife
breached its duty to disclose or (as MelLife contends) made no affirmalive misstatements, because that would go beyond the
pleadings into issues for discovery and trial,

For unfalr business practices, the Third Cause of Action, MeiLi(e argues that & threg-year statute of limitations govemns the
G.B.L. § 349 claim, Because of MetLife’s scienrer, plaintiff contends that the six year limitations period rule applicable to
fraud should apply. Moreover, MetLife's argument, even i accepted, would simply restrict the period to recover damages
under G.B.L. § 349 to the period three years before the filing of the Complainy; it is not & basis to dismiss this ciuse of action.

Al most, MetLife's stetute of limitations argument canstitutes » clabm that polfcyholders should be barred from recovering
damages for conduct arising during certain time periods. Based upon the allegations of the Corplaint, however, there is no
basis to limit policyhalders' recovery or to dismiss any cause of gction based upon the siatute of limHations,

CONCLUSION

Against a general policy that motions to dismiss are disfavored, the denlal of the motion here is panicularly appropriste
because defendant has simply ignored statutory lsnguage, drawn analogies to inzpplicable statutory law, and relied on
language from cases elther overruled by legistation or taken out of context. Further, defendant’s conclusory slatute of
limitations arguments fell to address in any way the allcgations that it concesled in its public filings the surplus reallccations

and asset transfers that are central 10 the Complaint, allegations that justify both a tolling of and estoppel from the statute of
limitations,

For the reasans set forth In this Memorandum, plaintlff Rabouln respectfully requests that the motion to dismiss be denied
and that MetLife be directed 1o file and serve and Answer,

Foomotes

} “Deft. Brf.* refers to Defendant’s Memorsndum of Law in Support of its Molion to Dismiss Each Cause of Action in Plaintill’s

Compleint, August 17, 1958,
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“Cals." refers to the Camplatnt in this sction dated June 24, 1998,

! 109 N.Y. 421, 17 N.E, 363 {1888),
The date January 1, 1907 stifl appenrs a1 the end of 1ns. L. § 4231{e)(1).

Transmitted 1 the Legislature oo February 22, 1906 by o Joint committee eppelnted by the Assembly rntt Sensie, The Report is
referred (o as the *Armstrong Report,” afler Stale Senstor Willlam W, Armstrong, the senior Senstor on the Joint commitiee, The
Report is 442 papes, Portions discussed in this Memorundum snd the table of contents ae atteched a5 Exhiblt A hersto,

The First Depavtment alse has found the Armstrang Report 1o provide useful guidunce In Ins. L. § 4231 {then sectlon 216}, Kern v
John Hancock Mut, Lifz Ins. Co. § A.D.2d 350, 261, TRE N,Y.5.2d 992, 494 (15t Dep't 1939}, Part of the reason for the Armstrong
Report's continued influence muy be thet Charles Evans Hughes was counsel for the Armstrong Committee, Armstrong Repor,
note S supra, Bt §, 23 s2e Metropolimn Life ins. Co. v Durkin, 301 N.Y. mt JET.BR, 93 N.E.3d at 503 {Conway, J., dissenting)
{deseribing the work of the Armsirong Comumitiee snd nodng Justice Hughes's participation).

Laws 1906, ¢, 326, § 23, amending Laws 1892, ¢, 690, § B3,

The declsions criticlzed were Ublman v, New York L hu. Ca. 109 NY. 421, 17 N.E, 363 {1588}, Swan v, Mutua] Reserve Fund
Life Azs'n, 185 N.Y. 9, 45 NLE. 248 {1898}, and Gireeffe. Eguitable Life Assurance Soe., 160 N,Y. 19, 54 N.E. TI2 (1899).

In any case, the UL, Supreme Court Is not the mos! fnfluential soures for New Yotk law, particularly where the Court admitied
that there may have been no federnl jurisdlction at ail, 213 U5, m 41,

4TNY.2d 619, 419 N.Y.5.24 920 (1979), cited at p, 7 & 8 of Defendant’s Memorandum of Law.
i Ins. L. § 108{8).

12 fns. L. § 10R(d)

See AMethodist Hosphial v Stade Ins. Fund, 64 N.Y.2d 363, 37576, 486 N.Y.5.2d 905, 90910 (1985) (distinguishing the State
Insurance Fund from mutun! )i compantes, the later having annual dividends mandeted by statute and having policyholders with
a property Interest {n surplus (unlike holders of patitics lssucd by the SIF).

The Armstrong Repart {8t 433} also criticized Gresfl'v. Equitable Life Arnir, Co., 160 N.Y, 19, 54 N.E, 712 (1899), slthough that
deelsion seems 1o have been guided by seetion 56 of the then existing Insurunce Law, which deprived polieyhalders of the right 1o
an eccountlag. The 1899 Groeff'decision wis cffectively overnuled by Laws 1906, ¢, 326, § 15, which amended ths Insurence Law
by repealing this scction 56.

Index No. 600457/97, Sup, C1, N.Y.Co., Apr, 7, 1998 {atiached »s Exhiblt 2 to MeLife's Memorandum of Law),

Rlonick v, Equitable Life Azeur, Soc., T7 Misc, 2d 246, 353 N.Y.8.2d 372 (Sup. €L, Mosroe Co. 1974); New York Trades Council
v. Prudential Ing. Co., 1 Mise,2d 245, 144 1.Y,5,2¢ 303 (Sup. CL, N.Y.Co, 1955},

1 77 Misc. 2d at 248, 333 N.Y.S.2d a1 374-73,
{ Misc, 2d 245, 248-49, 144 N.¥.5.2d 303, 306-07,

Courts recognlze “the general precept that 8 motion 1o dismiss should not be used 1o prune & causs of action iF eny portion of the
couse of action Is vulid.” Ackerman, er ol v Price Warerliguse, 156 Mise, 24 865, E70, 591 N.Y.5.2d 936, 540 (Sup. Gt N.¥Y.Co.
1992} (LebedefT, J.), aff'd 198 A.D.2d 1, 604 N.Y.5.2¢ T21 {15t Dep't 1953), rev'd B4 N.Y.2d 535, 620 N.Y.S.2d 318 (1594),
totion 10 emend remintitar denled, 85 N.Y.2d 836, 624 M.Y.5.20 164 {1595, The Ackerman cuse provides n good if unintended
illustration of the wisdors of this precept. In the 1992 declsion the triel coun provided 8 statute of Hnitmvions enalysls cven though
a purtion ol the cialms were conceded (o satisfy the limitations peried. 156 Mise. 2d a1 870, 501 N.Y.§.2d ut 94D, The decislon was
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k1]

n

aifirmed 81 the First Dzpartment and ultfmatcly reversed by the Coun of Appeals {sitations sbave). Before appeal to the Coun of
appeals the Compiaint was umented, tnd o 2 motlon to smend the remitltiur the Court of Appeals confirmed that the deciston did
nal sddress the amended complsint. 185 N,Y,2d 836, 624 N.Y.5.34 364. While the Court of sppeals held that claims for eif but the
most recent of the years 8t lssue were ime-barred {85 M.Y.2d &t 543, 620 N.Y.5.2d st 322), on remand the trial court denied n
motlon for summary |udpment on the omended complaint The denial was based on the concestiment of material facts, es pleaded In
the amended complalnt and develaped in discovery, which Justificd the tolling of the statute of limitations. Slip Op. ot 15, repoded
ot N.Y.L.L, May 13, 1997 (Gammermen, L),

In effeey, the premature effort 10 prne 8 cavse of zction resulied fn @ subsiantial waste of judiclal resources on an pppen! thet was
moat when taken, Raboutn has cstablished boyond doubt that she has s contrart cause of action for 1992, dcherman demonstreles
that the Court should be sutisficd thet the claims ore not time-barred,

Although Meilife's prgument heading (Deft, Bef, ot {8) nssens that “each cause of action .. I8 ime-bamred,"” MetLife does not
make any claim in its bricr that the Fourth Csuse of Actlon for an sccounting Is Ume-bared,

Furthermare, 8¢ Gold Sun Shipping expiziny, by pleating an Tmphicd contraey, the saite of limitations for conversion elfectively
beeomes six years: *[Tihe plaintiff may walve the converslon eauee of ection end proceed on & breach of an Implicd contract
theoey to which # six-year sielute of limitetlons period is applicable.

Bath the Second Clrcult and the Eleventh Cireult have reviewed New York low on enulieble estoppel and have found ks
spplication to be warranted under clroymstanees such 85 those here, Renc v Berman, 589 £.2d 735 {3d Chr, 1978); Knaysi v A, H.
Robing Co. 679 F.2d 1366, rehecring denied 688 F.2d B2 (1th Clr, 1982), The Hith Clroutt concluded ss fallows;

Renx invalved & diversity aetfon by the bencficiarics of a trust for imposition of 2 constructive trust on shares of xoek purchused by
the trustee In on acl of alleged selfedenling. In addressing whether the trustee could “be estopped from pleading the statute of
limttations because of hls conduct ufler the breach {of Gduetery duty) orcurred,” the Second Clrcull canvassed New Yark law on
equitable estoppet and, like the New York Supreme Caurt in Parsons, determined that twa types of clrcumstances could glve rise
1 equitable estoppel, [cited above) at 750. First, estoppe! may oceur "when the defendant’s qffirmative misconduct, alter hls injthal
{wrong glving tise o the cause o aciion), “produced the long deley between the acerual of the ceuse of astion und the institution of

- the tegal proceeding,’ ™ /. (quoting General Stencils v. Chicppa. 18 N.Y.2d 125, 128, 172 N.Y.8.2d 337, 340 (1966)}.. The

second type of equitnble estoppef occurs “when alfirmative fraudulent stalements are mads whith conceal from the plainifffs facts
essential to make out the couse of aotion,” 1. (citing Simewski v. Saelf, 44 N.Y 2d 442, 448-49, 406 N.Y.5.2d 259 {1978); General
Stencils v. Chiappn, 1R N.Y.2d 125, 272 N.Y.5.2d 337 (1966) (cover-up of eriminal acis); Erba v. Lincoltt Rochester Trust Co, 13
ADIA 211, 214 N.Y.5.24 B45 (1961), sppent dismissed, 11 N.Y.2d 734, 181 NE2d 629, 226 W.Y.5.2d 692 (1962) (fkise
satcment by fduciery that {1 had legn! right to puschase pent of trust res); Doddr v, AfeColgan, 225 A.D. 273, 241 N.Y.5, 384
{1930} {claborate hoax involving fulse disavowa) of property ownership, miseepresentation of status ey exccutrix of defunet estate,
and exccutlon of sham settlement),

679 F.24¢ a1 1368 n.3 (emphasiy added).

A trustee may not ke advaniage of the stmule of limitations when the trust beneficlarics have been misled regarding a breach of
s, Erbe v Lincolt Ruchester Trest Co. 13 AD.2d 211, 214 N,Y.5.2d B49 (4th Dep't 1961}, In this case, the relationship
hetseess MetLHe and the PlantilT is mast closely znalogeus (o that of o truster and beneficlary, See Argument [H sbove,

End ol Yozument Ao 20 Ttiien Rewters, No Lhain o oviglot UL, Guueenmeat Wiaks,
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1. First D.MV,, Inc, v. Blaya
District Court of Appaal of Flgrida, Third Dietrict. December 21, 1593 630 So.2d 206 1983 WL 630846
Advanced Rent. Upon breach and tarminatian of leasehoid intsrast, advanced fent belonged to lessor, ...~
.10 Ihe determination that the lessor could nol maintain a BIBIA for rent SEETUING ARET the March 1, 1988 date of sale, wa
affirm on autharlty of Gray v. Celiahan, 143 Fla, 673, 197..,

a
£

4 2. Parkridge Associates, Ltd v, Ledcor industries, Inc,

Court of Appeals of Washington, Divislan 1, Suptember 23, 2002 113 Wash.App. 592 54 P.2d 226

‘REAL PROPERTY - Gontractors and Developers. Goniroliing date for siatute of repose was dale subcontraclor
terminated services, not substantial completiondate. e

_.&lalute of repese applies 1o Ledsar Industries, Inc.'s equilabls indeminlly &ldl and tha glilin actrund more than six years

aHer bolh the subslantial completion dale of the projeci and the...

.Jdnc. tibfs Roy Fraeman Roafing Co. (Freeman), we BIfirn the tral courl's summary dismissal of thal claim. We affim...

4+ 3. Gale v, First Franklin Loan Services
Unlted States Court of Appeals, Nimh Clrcuit July 12, 2012 701 F.ad 1240 22 WL 1764700
'REAL FROPERTY - Morigages and Deeds of Trust. L!éhl’ltﬁﬁ"ic‘if‘r‘ib’t’ié&ﬁdﬁ&!ﬁb‘td"ﬁdﬁﬁx&é?é‘Eé’é’r‘é‘s“’ﬁé’ﬁ&é’ﬁ'&"{”‘
‘altached only to those servicers who were also assignees ofl08n. | .. i
.his abada. Although Congress tecagnized tha imperianca of such Information after Gale's clalm Becriod, see Dodd-Frank
Wall Straat Relorm and Consumer Protaclion Act...

.Information), Gale cannot clalm Eabltity under this proviston and we affirh dismissal of his clalms arising frem Frankiin's
{ailure to raspond...

4, Brown v. Latin American Music Co,, lnc,

Unitsd States Court of Appeals, Firat Clrcult, August 07, 2007 458 F.3d 18 2007 WL 2253543
COPYRIGHTS - Music. Music company did not establish requisite thrashold elements for proceeding with suit
for copyright infringement. L e e i e

..o this file unless it Is commanted wilhin thrae years after the cia id.* sue ganerally Otero v. P.R. Indus, Comm'n,

441 £.3d 18, 20 (15t Cr,2008) {the appeliaie court may aifirm the judgment on any basis supporiad by the record). [1l...

5, Balllle Lumber Co. v, A.L, Burke, Inc,

Supreme Court, Erle County, New York, February 08, 2008 11 Misc.ad 1682(A) (Tabla, Text in WESTLAW), Unreported
Disposition 815 N.Y.8.2d 848

“This atter comes befora fhe Gourt upon the mollon of Defendants, Robertsan~Ceco Comporalion and Star
Buliding Systems, for an order granting summary Judgment and dismissing Plaintiff, Balifie Lumber Co's

complaint and all panding cross-clalma, Defendant and Third-Party Fiainiff, A.L. Burke, Inc.,, moves for
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summary judgment dismissing the claima...

...hol filed and served untlf 2003, more than six years afier actrual of the tlaime (sams of which had a three year staluta of
limitations. .

é._,mu:'d be dismissed s lime-barred { sea CPLR 214 ; Gandy AHlrm, Exhibit K [Order & Judgment, wilh altached Decision of
Aahowskl, J..

6. Ashley v, Lamar
District Court of Appaal of Florida, Flith District. May 02, 4985 488 So.2d 433 10 Fia, L. Weekly 1084
Individual filed a compiaint against sheriffs and deputy sharifs of two counties, allsging thal they had used
axcesslve force In efiscting her arrest. The Circult Courl, Orange County, Frank N. Kaney, J., dismissed the :
‘complaint. Individual Bppealsd. The District Cour of Apped), Sharp, J., held that compleint, which alleged... -

.in writing 1o the Departmanl of Insuranca, within 3 years @fie¥ such €lali accriea and (he Department of insurance or the
approprisle agency denies...

..768,31, i shalt ba so prasanted within & monihs after the Judgment apainst tha fortfeasar seeking centribulion has become
finad by lspse of ime for appeal or after appeilata review or, I there Is no such...

:x 7. Shoshone Indlan Tribe of Wind River Resarvation v. U.5,
United States Court of Appeals, Federal Clrouft. April 07, 2004 384 F.3d 1330 2004 WL 736687

sialule of Imitations,

.7, permits [ha Tribes to bring their trust managemeni cleima efiar they receive an g_g;}ggnting—-regardless of when stich
claime accriad —his court affinme the Court of Federa! Claims' decislon on direst appaal, We limll, however, the tlalms that
may be brought {o,..

8. Pettigraw v, Zavaras
United States Court of Appeals, Tenth Clrsult, July 30, 214 574 Fed.Appx. BO1 2014 WL 3733975
GIVIL RIGHTS - Prisons. Prison officials were ol deliberately Tndifferent to prisoner's maniai heaith in violation
of Elghth Amendment, S O S PRSP P PR
..if wa were lo agres with Mr, Peltigrew that tis ¢igim did nol €66rUE unfll 2fiér August 2008 (when his confinement
cendilions changed), and thus the.., o
..Claim was nut ime-barred, we would be obliged to Him on tha aliemalive ground of quaiified immunity, See, e.g., Uniied,.,

9. Andrews v. Freemantlemedia N.A., Inc,

Unitod States District Count, 5.0, New Yorle November 20, 2014 Not Reparted |n F.Supp.dd 2014 WL 6686580
Plalntitfs, former contestanis o ihe “American Idof” talent competilion, bring this action against American idol's
produciion companles, broadcasting companies, and certain of ts execbtive producers and spensors. Plalntiffs
allege violalions of 42 U.S.C, § 1881, 42 U,5.C. § 1886, and Titla VI, as well as lour cavses ol...

. dillgence-discovery rute governs. Thus, Second Clrouit precedent-notably decided itist Clty of Pontiac -expressly affirms
that discrimination ¢laifis accrus at the time of the discriminalory conduct. not whan plaintffs...
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10. De Yaranon v. U.8.
Unlted States District Sourt District of Coltmbla, May 22, 1957 152 F.Supp. 644
https://www.westlaw.com/Search/Results. htmiiquery=fig3ARtransitionType=Search&eontextDatas 2

ultHIaRVA=3 ORAS=chit1.0

‘Aclion by molner of soldier, who disd while In service of Uniled Siates Army during Warld War I, iorecover
-gratulous National Service Life insurance benefits, The Disrict Court, Kaech, J., held that under statutes

providing that no application for Insurance payments under statute providing that soldlers whao die in fine of duty
shall be desmed... '

.forinsurance, unlegs Med in velerans' s.ad‘ipin[g{;ﬁlfdn within seven years ifjté? date of death and that no swil shail be allawed
unless brought within six years attaF right agcrided for wiich clalii is made, complainl filed May 23, 1855, by mother for
benefils ditaF fnal daniat by board of velerans' dpiikali on Dacember 23, 1952, of her clalm fied with velerans...

..National Service Life nsurance, to be filed wilhin saven ysars aftef dale of death and providing that no sull shall be allowed

unless brought within six years &HaT righl accrued for which tlalm is made, complaini fied May 23, 1855, by mother uftar
final denial by board of velerans’ appeals an December 23, 1652, of her clalm filed with Velerans...

11, Smith v, Camphbail
United States Court of Appeals, Second Clroull, April 01, 2045 TB2 F.3d 53 2015 WL 1449489

EIVIL RIGHTS - Limiiations. Ascrual of maforisis retaliatory prosecttion elaim was nol delayed unt afterher
Arialorappeal,

..violation of his canstitutional rights; () moforist's ratakatory prosecution &lalm AEERiet whan she was served wilh Iraffic
tlckals; and (3) accrua) of motorist's relaliatory prosecution eialr was not dalayed uniil Biief her trial or appeal, Affirmed In
par, vacaled in pan, and ramanded. Wast Headnolss...

" state police deparimant, arising oul of rooper's alleged harassing conduct BHEF trafllc stop and Issuance of raffic tickals

aftar she complained of his conduct, was not detayed until aftar ber Irial or appeal; ihe Elaim 2ccruad prior fo any conviction,
and rule of Heck v. Humphrey...

12. Wagatha v, Clty of Sateliite Baach
District Court of Appaa) of Fieridz, Fifth District. Jenuary 23, 2004 BES So.2d 620 2004 WL 198358

GOVERNMENT - Tort Clalrie. Plaintitf falied demansirate that she provided required pre-suit notice of SIiT o

.. writlng to the Depariment of Financial Services, vithin 3 years aHaF such claim 3
Services or the appropriate agency..,

..-768.31, it must be so presenied within 6 monlhs ffte? the judgment ageinst the lortfeasor seeking contribution has become
final by lapse of tima lor appedl or atler appellate review or, if thers is no such...

3 and tha Department of Finsncial

w18, Ferguson v, Ferguson

" Supreme Court of Appeals of Virginla Seplember 23, 1937 1683 Va. 77 182 8.E 74
Appeal from Gircult Gourt, Scolt County; E. 1. Carter, Jisdge. Sult by C. M Ferguson and oihers againsi H. B,
‘Ferguson and others to contest the will of Ida J. Ferguson, deceased, From a decres setling the will aside,
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named defendant Appants, Affirfied. ‘

..of imitations applies lo all ighls of causes of awtion &7teF s passage, lsaving all righls or causes of aclion exlEling...
..tha operalfon of prior imialions, untess otherwise provided, Therefors, Hghis acerty vd, claims arlsing, proceedings
Instiluted, orders made under the former law, of..,

14. Majatta v. O'Connor
United States Court of Appeals, Elsventh Circuit, March 06, 1987 811 F.2d 1418

o5/ /www.westlaw.com/Search/Results htni2guarvafit 3 A&transitl e=Search&contextData=%28sc.Defa
ult%298: VR=3. 0B RS=chit1.

‘Arrestes brought §1883 civil rights action seeking damages for aiieged acls of police brutaiity sgainst city, three
members of city police department, deputy sheriff of county, chief of police of city, and sheriff of county. Sheriff
fied motion to dismiss complaint for failure to comply with notice provislons of Florida law.... ;

..Jn wiiling 1o the Depariment of Insurance, within 3 years ifier such claim |
appropriale sgency denies... o

.,768.31, it shall be sp preseniad wilhin & monihs after the judamanl againet the torfeasor seeking coniributlon has bacome
finat by lapse of time for ppagl or afier appebate raview or. il thers is no such...

and the Depanmaent of Insurance or the

45, Lacontl v, Principl
United States Court of Voterans Apprals. Decembar 22, 1992 3 Vel App. 550 1992 WL 301743
JURISDICTION, veteran's son's &lali for accrued benefils had not baen subject of prior valld nofice of
disagraement o as to preciude jurisdiction.
...Bisinbarg , J., held that cour had jurisdiclion aver a son's §

service-connecled disablity benefts, which ramained pending at he...

..acurued benefils was predicaled upon an sceruad banefits application filed #iftef tha veleran's desth, end thus the clalm had
nol bean...

WEEFIBY benefits based on veteran's E1Eim for

16. Drange County v. Glipson
Supreme Court of Florida, September 07, 1585 548 8o0.2d 655 1503 WL 104500
City cross-tlaimad against county and school board when county falled to contribute to two $100,000
settiements in wrongtul death action brought by astatas of two chifdren who drowned on county proparty. Al
trial, county was found 25% negligent and city was found 75% negligent. The Circuit Court, Oranga County,
Emerson R. Thempson, Jr, J.entered...
.Inwriling to the Department of Insurance, within 3 years 8fier such ciaim ace
appropriate agency denies...

,.768.31, it shali be so presentad within & monihs HaF the judgment against the lortfeasor seeking contribulion has become
final by lapse of time [or appeat or afier appeliata raviow or, if thare s no such...

ruag and the Dapariment of Insurance or the

3

17. Kahyaoglu v, Caritas Carney Hosp.

Appeais Court of Massachusetts, August 16, 2013 84 Mass.App.Ct, 1107 (Table, Text In WESTLAW]), Unpublished
DMspesilon 892 N.E.2d 401
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“The piaintift §35%81E from the dismissal of her amended compiaint, which asserts Various causes of eclion
-arising from har termination as a medical resident, Largely on statute of imitations grounds, & Superior Court
‘];idge allgwad the defendants’ molion to dismiss, and we afirm. *Wa review the allowsnce of  mation to
dismiss de nove. .

...defendsnls informed Dr. Kahyaogly thal she was being dended rainst

take this case outsida the general nule that B breach of contract clalfy age
ins...

."iﬁ"’n"‘f- Eppeal, In February 2004” Is sufficlent to
3% al (he lime of the breach, see Barkshire Mul.

1+ 18, Owans v, White
Unlled States Court of Appeals Ninth Clrouit. March 12, 1965 342 F.2d 817
httgs;[{wm.we;tlaw.gumﬁggan:h[ResgIts‘btm!?gygmgﬂﬁSA&;gn;ltiannggzggarchgcuntgxtnatan%zgsgggg
yit9298VA=3 O&RS=chit1.0 .
‘ Action by paliant against physiciane and hosgital for allaged maipractice arising from removal of patient's braast
:and surrounding Ussue following defandants' alleged negligence in diagnosing & benign tumor as belng ‘

‘cancerous, The United States District Court for the District of idaho, Southem Divisian, Chase A, Clark, J.,
dismissed patient's.. e e b

. Stale hat riot had occasion to consider the question, Shontly Af{gF this AFiAal was taken, howsver, the daho court, fnihe
case ol..
..comention brged upon it by the defendant §

19. Viila Maria Nursing and Rehabilitation Center, Inc. v, South Broward Hosp. Dist.
District Court of Appeal of Florida, Fourth District. Aprit 88, 2008 8 S0.3d 1157 2005 WL 928461

L ITIGATION - Disrilssal, Equitable subrogation Siaiit shauld not have been dismissed with grefudice.
.. wiiling 10 {he Departmant of Financial Services, wilthin 3 years aftar such il ABErtes and the Departmenl of Financial
Services or the appropriate agency...

. 768,31, It must be 6o presented within 8 months after the judgment egalnst the lorfeasor seaking contributlen has become
final by lapse of time for appadl or atter appefiate review or, if there is no such...

20, Vig v. New York Hairspray Cao,, L.P.

Supreme Count, Appeliats Divigion, Firat Depariment, New York. March 22, 20412 83 A.D.3d 565 940 N.Y.5.2d 18
LABOR AND EMPLOYMENT - Limitations, Discrimination Glalis sccrued when employes was informed that
‘his employment would be terminated as of specified date. e et s imtines s 4 e
..N.Y. §8-502[d]). (2] Plalnfiff's contention thal his El3lmid did not Accis untl November 16, 2004, when ha reporied back lo
the theater afisr baing madically approved fo raturn o work, is unavaliing ( see...

.218 A.D.2d 489, 470, 625 N.Y.5,2d 379 (1985}, appeal dismissed B7 N.Y.2d 883, 640 N.Y.5.2d B73, 863...

21. Zaldivar v, United States Department of Veterans Affairs
Unitad States District Gount, D, Arlzona, Ogtobar 27, 2015 Not Reported in F.Supp.3d 2015 WL 6468207

Biintir Jose Adalberio Zaldivar. & whe is currently confined in Avizona State Prison Complex-Eyman, brought.
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this pra se civil rights case pursuant o 42 U.5.C. §§ 1881, 1882, 1983, 1885, and 1988, as wall as Bivens v. Six

_Unl:nown Named Agents of Fedaral Bureau of Narcotics, 403 U8, 388 {1871), and the Freedom of Informalion
Act, L

.0, § 552(aHB)(A)(E) Thus, @ FOIA Sldim accriies eilher (1) when an agency fsils to meal the 20.day deadina aftaf
recelving a FOIA request or an appeal from e danial of a FOIA request, or (2) when an agency makes a limely responsa (o an
appeal fram a limely adverse dearmination of an Inillal FOQ uesl...

..OGE argue that the cause of aciion on this FOIA Elali Betriad on or abaut April 1, 2008, 20 business days Eftgr 0GC
acknowledged racelpt of the appes! on March 4, 2008, (Doe, 21 at4) C. Discussion,.,

22, O'Donnell v, Metropolitan Life ins. Co.

tinltad States Diatrict Court, 5.0, New York. Fabruary 20, 2009 Not Raported In F.Supp.2d 2009 WL EBABYY

“TO THE HONORABLE CATHY BEIBEL, Linlted Stales Disiricl Judge: On February 4, 2008, plalntiff Barbera D,
‘O'Donnell commenced this pro se action seeking relief pursuant to the Emplayee Ratiremant Income Security

‘Act of 1874, ("ERISA"), as amended, 28 U.5.C. § 1001, et seq, Plaintiff alleges that defendants Melropoiitan
Life insurance...

... disenrd throughout the Second Circull 85 1o whelher an ERISA E1aif decriims ol the firsl denial of benefits or after the
appeals process is compleled, See Butka v, PriceWaterhouseCoopars LLP Long Term,,,

23, Plrez v, Brescher
Supreme Court of Florida, August 29, 1891 584 So.2d 983 1999 WL 155228

Suit was brought agatnst counly sheriff's office, The Cireuit Court, Broward County, Robert C. Abel, Jr., J., :
‘dismissed for fallure to give proper notice, and 3ppasl was taken, The District Court of Appeal, 566 So.2d 577, -
‘afiirmed, and certified question, The Supreme Court, McDonald, J., he! that notice of clalm Bgainst... | .
_Inwriting o the Dopariment of insurance, within 3 years IEF such Bl AEGAIEE and the Deparimant of Insurance or the
approprials agency denies... o

.768.31, il shall be 80 presented wilhin & months &ftaF the judgment against the lorfeaser seeking cantribution has become

final by lapse of time for appeal or after appeliata review or, If there 1s no such..,

24, Hupp v. Shinseki

Unlted States Court of Appeals for Yatarans Claims. August 31, 2002 23 VatApp. 242 2008 WL 3297818

Before the Court Is Sandra K. Hupp's appeal, through counsei, of a July 14, 2003, Board of Veterans' Appaals
'{Board) decision that denled her clalms for sccrued benefits under 38 U.S.C. §5121 and service connection for
the cause of her veteran-husband's death for the purpose of 38 U.S.C. §1310 dependency and indemnity... . -
..2007, the Gourl affirmed the Board's denial of Mrs. Hupp's 8ot t concluding thal Mrs. Hupp had

BB hakbahait el A A S A I T TR iy

abandoned her Appag! of tha claim bacause she kad raised no specific asserion

«z 25, McCraedy v. L.ocal Union No, 974, UAW
United Stites Court of Appeals, Sixth Circult. January 23, 1987 809 F.2d 1232 124 L.RR.M. (BNA) 2508
Farmer empicyees filed “hybrid section 301" cause of action alleging that empioyer had breached collective
‘bargaining agresment and that union had breached duty of fair raprasentation, Union filed cross cllmi apainst

WESTLAW €5 2017 Thameon Reuters. Na claim io ehginat 1.8, GovernmentWorks, &
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‘employer seeking to compe! arbiiration. Employer moved for summary judgment on both cialms, Unlon moved |
Aor summeny aamBO O RB.. i e e i s o ;
..that. {1) employees’ hybnd cause of actian arose seven days aftar receipl of employer's letier responding lo employess'
grievances, when unlon failed 1o ppaal unseltled grievance or seek arbiiation; (2) limitation perivd of slx..,

..and (3) unicn's claim against employer, seeking fo compel arbitralion, accrued seven days afier amployees' cjaline ware
deniad, where unlon fook no appeal from employer's denlgl of amployee’s gilevances. Affirmed in parl; reversed...

¥

3. 26, Lopaz v, Prager
Blatrdet Court of Appeal of Elorida, Third District August 31, 1993 625 So.2d 1240 1993 WI 334422
Natice. Plaintiff failed o notify Dapariment of insurance of clalin againstcounly. o
..in wrlling to the Departmant of Insurance, within 3 years after such clalm wecrues and the Deparment of Insurance ar the

appropriate sgency dendes..,

.. 7B8.31, Il must be so presented within 8 months wfter the judgment against the tortfeasar seeking contribution has became
final by lapse of time for appeal or efler appaliale review or, if hera is no such..

27, Colman v. Wendover Funding, Inc.

Unlized States Court af Appeals, Tenth Clreult. June 12, 1996 8% F.3d 849 (Table, Text in WESTLAW], Unpublished
Dispositicn 1396 Wi, 118460

Plainkiffs Earl and Dorothy Colman appeal the summary judgment entered in favor of defandant Wendover

Funding, In¢. (Wendover). Plaintiffs originally filed this action in state court seaking a declaratory judgment {o

deciare the tarms of the morigage and loan modification agraement which Wandover is allagadly respensible for:

SBVICIN G, PIBIS, . e e o e
RTC in late 1990. Further, it is arguabie that the B13im did not aclually 3ccrie uniil &fter Eart Colman's discharge in
bankruptey, at which time his retention...

.RTC, Alinough we Find It unnecessary lo conclusively determine on appeal when the £tdlm for declaratary refiaf
we have Hitle doubt that i did so after the..,

28, Mills v, Brown

Unilted States Court of Veterans Appeats, December 02, 1986 15 Vet App, 158 {Table, Text in WESTLAW), Unpublished
Uisposition 1956 WL 685233

On April 18, 1866, the appeliant filed a Notice of Ap;

e

0 yeal (NOA) from a February 8, 1966, Board of Veterans'
Appaeai (BVA or Board) decision finding that new end material evidence had not been submitted to reopen the
appellant's deceased veteran hushand's claim for service connection for coronary artery disense; and that
sntifoment lo service,., e e e e e e e e
..o deside the merlls of a veteran’s disabifily.compensetion claim AfiEf the deslh of the veleran; and (3) to adjudicale an
aécruad-benefils cidim as part of an appeal retaling to & compensation claim. Landicho, 7 Vel.App. Bl 44...

29, Orange County v. Gipson
District Court of Appoal of Floritia, Fitth District, March 02, 1588 538 So.2d 526 1988 WL 16630

‘Becadents’ estales brought action against city and county afler one decedent drowned in county's drainage

WESTLAW £ 2077 Thomeon Foulars N clasn to ongingl LS Govermmenl Work. 7
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-eanal afier falling from cfty‘s gewer pipes, and other decedan}eq;qyned while attafnpling 1o rescus, Aflar city and’
‘its Insurer settied with estates, city and its Insurer fited crass laim for conlribution against county and school
‘board. The.. e
.dn wilting to the Depariment of Insurance, within 3 yaars aftér such ¢l
approprgle agency denies.,.

...788.31, [l shall be so presented within & months afiar the Judgment agatnst the tort-feasor seeking conlrbution has bacame
final by lapse of ime lor Eppeal or aftar appefiate review ar, If there Is no such...

HoeruEE and the Department of Insurance of the

-+ 30, Samaritan Health Canter v. Siinplicity Health Care Plan
United States District Court, E.0, Wiscansin. September 17, 2007 518 F.Supp.2d 938 2007 WL 2704237
'LABOR AND EMBLOYMENT - Benelt Flans. The cara provided lo a heallh care plan participant by @ skiled -
-nursing facifity constituted custodiatcara, . .
..for parformange of confract, An ERISA bensfits cause of aclion
as o denial after 2ppeal. Emplayes Relirement Income Securily Acl of 1974, §502(e...

824 [4] (5] [8] An ERISA benefils cause of action accrues when the clalm for benefils is finally denlad, such as a danial
aftef appeal. Daill v. Sheat Matal Workers' Locsd 73 Pension Fund, 100...

31, Best v, Newton
United States District Court, S.0. Naw York, Septembar 28, 2016 Slip Copy 2018 WL 54185035
Pro se Plaintlif Hifary Best brings this action against Defendants Warden Clarence Newton (Warden Newton®), -
Captaln Morris (“Morris™), and Captain Martin (Martin®) for alleged violations of his constitutional rights during
-disclplinary procaedings that look place while Plaintiff was confined at the Olis Bantum.., . U,

.was fimely batause hs fled i less than thiae years ftaf he received a final decision on his grievance); see also..

.5.0.N.Y. June 1, 2015) (inding & prisoner's procedural due process EYAIE Accriiad no laler than the date an which tha
direcior confirmed...

32, Bradipy v, ULS.

United Stales Districl Court, .0, Michigan, Southemn Divislon, October 02, 2012 Nt Reported in F.Supp.2d 2012 wL
4513792

“This is a medical malpractice case brought under the Federal Tort Claims Acl, 28 L1.5,C. § 1346, el seq
{FTCA), Plaintiff Beverly Bradiey (plaintiff), parsonal reprasentativa of the sstale of Mitford Douglas Reed
‘(Reed), Is suing the defendant United States of America (defendant), glaliliig that Reed's dealh was caused
DY DL ARMEIREAMBIS .. s e
_..begin to run until the aulopsy repart was released. 1d. Afler Garrett, howaver, [ha court of #ppaals In Chamig clarified that
the date of dealh is not necessarily when a Glait accries. In Chamic, James Gorjup spped and fraciured his hip while...

33, Majette v, Butterworth

tnited States District Court, 5.0, Flardda. April 25, 1568 639 F.Supp, 882 1988 Wi, 122452

‘Pretrial detaines brought §1983 action agalnst former sheriff with respect fo conditians of his detention, Upon
shariff's motion to dismiss, and detaines’s motion to strike and motion for default judgment, the District Court,

WESTLAW &G 2017 Thomean Reuters No clzin 1o ongingl U3, Government Works, 8
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‘Paine, J., hald that: {1) detainee was not entitled to grant of his motions onbasts that., | o
..dn wriling 1o the Depanmant of Insurance, within 3 years 2fter such Gialf i and the Deparment of insurance or the

appropriale agency denies... I
.. 78B,31, 1t shall be 50 presented within & months 3ftar, the judgment against the torifeasor seeking contribution has become

fina) by inpse of time for éppaal or alter appeliate review or, if there is no such..

34, Hall v, Shinsaki

United States Court of Appeals for Veterans Glaims, July 01, 203 Not Reported in Vet.App, 2013 WL 3233988

fon vacating and remanding a July 14, 2010, Board of
for entittement (o sarvice connection for the dealh of
s mandals issued on August 17,

On April 24, 2012, this Court Issued 8 memorandum decls
Velerans' Appaals decislon denying the appeliant's claim
har husband, a veleran, Judgment issued on June 18, 2012, and this Court’
,.2013, the Counl oidered tha appetiant's aslate, within 45 days aftar the date of the order, to Inform the Court whather
Starlelte Hak has filed an accriad benafls claim at the reglonal offics or show cause why the July..,

.14, 2010, Soard declslon should not be vacaled and {his appeal dismissed. The appellant’s estale has failled to file a

raspense..

3+ 368, Drahaus v. State
Supremie Court of lowa. Soptambsr 23, 1995 584 N.W.2d 278 1998 WL §50870

Minor's adoptive parents brought action agzinst state alleging its negligence In failing to properly investigete the ©
alieged prior sbuse of minor, The District Court, Polk County, Robert A. Hutchison, J., grented summary
Judgrnent in favor of State, on statute of limitations grounds, and parents appealed. The Supreme Coun,
MeGlverin, C.J. beld

..Torl Claims Act Is *lorever arred, unless within two yasrs #fter such Elajim 2
stale appaa| board under ihis chapter,” 3 Thus, before filing & pelitlon... =
..\his rhaplar ehall ba foraver barred, unless within two yaars afier such glatm B
slatz appaeal board under this chapter. The ime (o begin a sull...

wirr

d, the Blalim is made In writing to the

g1, the Elaim s made In writing 1o the

.- 36. Myers v, County of Orange
Court of Appeal, Fourth District, Division 2, Californiz. Aprii 16, 1970 8 Cal. App.3d 626 86 Cal.Rptr, 198
nglul discharge, The Superior Gourt,
Orange County, Claude M. Owens, J., dismissed the case, and appeal was taken. The Court of Appasl,

Kaufman, J., held thal one-year cialim perlod was toliad, In widow’s action seeking damages far wrongful

discharge of her husband from county... ...
...year clalm period and thus satisfied the purposes of tha

August 22, 1858, when lgtler.. N
..claim filed February 14, 1888 was welt within one yoar after acerual in aach instance, ss extended by Ime consumsd during

hearings before Appaat Board and mandale proceeding, a tola) of 240 days. Reversed, ..

“Aciion by widow of county employee seeking damages for alleged wro

falina statutas, so thal, assuming necrital of causes of aclion on

1.2 37, Tholke v. Unisys Corp,
United States District Court, 5.0, New York, Aprit 46, 2002 Not Reported [n F,Supp.2d 2002 WL. 575650
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Plaintiff, Andrea Tholke {"Tholke™), brings this action undar the Employee Retirement Income Security Act of
1974 ("ERISA"), 28 U.S.C. § 1001 et seq,, challenging the denlal of long-term disabliity benefils undar her
employer's benefit plan, The parties filed cross-motlons for summary judgment. For the following reascns, the
plaintiffs motionis.,,

.6 dispgresmant within the Clreuit, t)gwéver. as o whether o clal
drte of ths final denial of benefits ahBF plainlilf has exheausted he
Co...

: 4i on the date of the Inits! donlal of neaefis or the
appeals process. See Yuhasv, Provident Lifa and Cas. ns,

m 38, Padgett v, Shinseki
United States Court of Appeals for Vetzrans Clalms, December 16, 2008 23 Vet.App, 306 2009 WL 4828574

VETERANS - Bervice Connecllon, Widow was prevailing parly entilied 10 itormey fee award, under Equal |
Access to Justice Act, only on behalf of veleran. e e s
_behalf of vetaran as prevaiing party for service connection and act fued disabllity benefils chaify prior to hls deeth, was nol
par su unteasonable compared 1o $58.525 recalved on atcrued benefils Blalm, fea requost would be reduced lo $27 888,67,
under EAJA's...

.fires award for work on clalm In her own capathy SHEF veleran’s death, but only for work on behall of deceased veleran in
piogression of his appéal, 28 US.CA. §2412(d] Bafore GREENE , Chiaf Judge, ant...

3%, Tautkus v, Saunders
Court of Appeals of Michigan, Novemtber 18, 2015 Not Reporied in NW.2d 20135 WL 7370104

Plaintitts appaal by right the trial cout’s order granting summary dispasition to defendants and dismissing
plaintifis’ legal malpractice action. We afiirm. This action arose out of the setilemant of plaintiff Dennis

“Tautkus's workers' compensation case. Tautkus had been smployed by the City of Alblon until he recaived a
duty disablity reticement... .

...2008) When an attomey falls o send 2 disconlinuation letler af
...Court suggasted that the rasull Is ihal tha legal malpractica clain
malter. 1d. at B n, 2. Some..

F the resolution of the matter for which ha was retained...

§cEres on Iha expiration of the agpaal period for the

40, Diba Family Ltd. Partnership v. Ross

United States Court of Appeals, Second Circult, June 04, 2015 606 Fed.Appx. 628 2015 WL 3488658
Biaintifis-Appeliants Diba Family Limited Partnership and 170 East 75th LLC (colisctively, “Diba") appeal from
‘the October 27, 2014 memorandum apinion and order and Oclober 28, 2014 judgment of the United States
.District Court for the Southern District of New York {Schafield, J.) granting Defandants~Appeliees David Ross

..absence of the present proceeding. Second, Diba siatas that its * Elalm for tegal fess Aécruad afiar judgmentin the gviction
case® {Plainlilfs' brief on 8ppea| al 16}, a judgment ihal was eniered on Oclober 15...

44, Engilsh v, Shinseki

United States Court of Appesls for Veterans Glaims, September 30, 2011 Slip Copy (Table, Toxt in WESTLAW),
Unpublished Disposillon 2011 WL 4525980
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‘On June 7, 2010, appellant Isldra D, English, wila of deceased Veteran Alfredo English, filed 2 Notica of Appusl
from a May 3, 2010, Board of Veterans' Appaals (Board) decision, On November 1, 2010, the Court recelved
notice, with an accompanying death certificale, that Ms, English died on September 14, 2010. On December 16, :

. the Court ardered thet Ms, English Padilla, within 20 deys GHF tha dale of the order; (1) inform the Gourt whether she has

fiet an Bccried benefits clalm at tha regional office (RO); (2) submit evidence tat ehe..,

.3, 2010, Board decision should not be vacaled and this Bppal dismisssd. On Apdl 18, 2011, Ihe movant's counsei filed 5.,

42, Lederer v. Orlando Utllities Com'n
District Court of Appeal of Florida, Fith District, Apell 18, 2008 981 So.2d 521 2008 WL 17152222

GOVERNMENT - Forl Gialffid, Cly Lliitles commission was not a municipaiity or a clty departmentfor
‘purposes of notice requirement of Immunity-waiver stalute. e s ettt i e e
...in willing to the Department of insutance, wilhin 3 years aftsr such clalm ‘detriias and the Depariment of nsurance or the
appropriale agency denles...

768,31, It must be 50 presanted within & months &ftar the judgment against the torifeasor seeking contibulion has become
finat by lnpse of kma for Bpfigal or after appeliale raview or, If there Is no such..,

43, Magglo v. Florida Depl, of Labor and Employment Security
Suprama Court of Florida, March 24, 2005 BSS So.2d 1074 2005 WL 673877

‘LABOR AND EMPLOYMENT - Fubilc Employmant, Civil rights Elaims were not subjact fo presull nofice
requiremants for walver of sovereign Immunity In tert agtion, R e

.vailing to the Depariment of Financlat Services, within 3 years ataf such glalm EEERISE and tho Depariment of Financial
Services or the appropriale agency...

. 768.31, it must be so prosentod within 6 months aftar the judgmant against the torfeasor saeking contrbution has become
fina! by lapse of time for appagl or after appetiate review or, if there is no such...

44, Skiptunas v, State

Supreme Gourt, Appetiate Divislon, Third Department, New York. January 24, 2002 280 A.D,2d 888 716 N.Y.S.2d 767
EDUGATION - Administrators. Sult against Department of Education was uniimsly. """ |

.the Panal 1o dismiss all charges, Accordingly. the Court of Clalifi (ound that the BIaIf accruad on November 27, 1886,

when the parlles received notice af the raport five days Bfter ils issuance and did not whriadl or seek review in the 30 day
pened hareafler, Wa...

v» 48, Kaplan v. Shure Bros,, Ine.
United States Court of Appeals, Saventh Clreuit. August 14, 1998 153 F£.3d 413 1898 Wi 462061
‘liirols fand trust benefisiary, 1o whom real estate purchaser had allegediy assigned its interast, sued vendor
znd law firm that represented him during purchase and relaled matters, Benefictary alleged that vendor
hraached warranties and reprasentations contained in land sales contract, and that beneficiary was injured

when law firm falledto have.., | s s
wWEsTLAY (32017 Thamenn Rmiltera. No claim 1o onginal U.9. Government Works. 11
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205 The district courl delarmined that Kapian's {afiure-o-assign etiliv aceriad &ftar January 1, 1891, ond applied the
provigions of section 5/13-214.3(b) and (c} ; on appaal, Kapian sssers that his clalit scériad In 1887, not 16891 (or
theraafier), and that the five..,

<+ 48, Blanco v, American Tel, & Tel, Co.
Court of Appeals of New York. November 25, 1987 30 N.Y.2d 757 689 N.E.2d 506
PRODUCTS LIABILITY - Limitalions. Repatitiva sirass siaifi against keyboard menufactirer accres for
iimitations purposes with enset of symploms or last usa of keyboard, whichever s earlier, ..
.25 modified 223 A D 2d 156, 848 N.Y.S.2d 89, AHEF permiasion to appeal was granted, the Court of Appaals Wesley . J.,
held that: {1) general tort stalute of Hinitations...

...applies ta RS| calms against keyboard manufaciurers, and (2) RS) Eiaim against keyboard manulaciurer Bceriss for
HrmHations purpeoses with onget of symploms or last use...

47.Fernv. U S
Unlted States Court of Appeals, Ninth Chreult. May 18, 1954 15 Alaska 39 243 F.2d 674
Action was brought against the United Stales under the Coniract Setfismant Act. The Disiricl Court for the
“Teritory of Alaska, Fourih Division, Harry E. Pratt, District Judge, entered an order dismissing the second -
amended complaint, on ground thal cause of action was barred by statute of limitations, and plaintifis app iad, ;
The Court of Appeals,... SO O S
.aclions againe! the Uniled States, running fram the date the clélm dctrues; and Sec. 13(d)(2) of the Act, providing for...
..minaty-day perod during which an action may bt commencud dftaT unfavorable action by the Appas| Board. Since the claim
arase when the Army cancelled the.,,

48. Barger v, McCoy Hillard & Parks
Court of Appeals of North Garolina, May 07, 1996 122 N.C.App. 391 468 B.E.2d 583
TORTS - Professional Malpractice. GII against accounting firm sounded in negfigent misrepresentation and
n0LIn BCCOURNING MAIRTBCUER. | || ||| . o oot s i s s s e
..2d 252, afimed In pan, reversed in par, and remanded. After molion for rehaaring was granled, the Courl of Appaals
C. Mardn , J., held thal. (1) claim soundead in...

.accountant, and {2) fact [ssue as to when negligent misrepresentation élaif Seeriad praciuded summary judgment,
Affirmed in part, reversed in part, and...

49 Willlams v, Shinseki

United States Court of Appeals for Vaterana Glalms, May 10, 2010 Stip Copy (Tabis, Taxt in WESTLAW), Uinpublished
Dispasition 2010 WL 1841341

in an order isstied on Aprl 5, 2010, this Court noled that in January 2008, Annice F. Willams, the assertad
surviving spouse of the veleran, filed pro se, on behalf of the veteran, a Notice of Appaa( (NOA) and advised

‘that the veteran had died on Decamber 15, 2008, a few days afer issuance of & decision of the Board of
Vetorans' Appesls inthe...

.15 ORDERED that the Secralary, no! later than 14 days #Har the date of Inis order, file a supplemental respanse, {t..
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.do nol constitute, 3s a matter of faw, an informal EIBIF for REEHIY banafits based on an infent to carry on the App&E| or
clalms of the degeased veteran; and (2) informing the..,

m 50, Lindsey v, Board of Ed, of Mt. Morris Cantral School Dist.
Supreme Court, Appeilate Dlvision, Fourth Department, New Yark, Juby 13, 1878 B4 A.D,2d 858 407 N.Y.5.2d 350

‘Dismissed teachar brought spacial procaeding seeking reinstatament with lenurs to fuli-time tesching position
:and back salary, The Livingston Supreme Courl, Andraw V. Siracuse, J., ruled in favor of teacher, and §gpg§§
‘was lakan, The Supreme Caourt, Appeilate Division, Fourth Dapartrment, held that where no verifiad clalm was
presented to board O, o e e e
...claim was presented to board of education within three months afEr Slalm acerdad and where, aithough lssue was niol
speciically raised at special erm, there was rio indication in briefs on uppant or racord (hat dismissed teacher could hava
taken legal countersteps ., N
be considered by Appeliate Division of the Suprame Court on appel, (2] 141E Education 141EH Public Pimary and
Secondary Schools 141E1L.,

1+ 51, Waliace v, City of Chicago
United States Court of Appeals, Seventh Clroult, March 08, 2005 440 F.Ad 424 2008 WL 545008

‘GMIL RIGHTS - Ariest and Daisrion. Unlawfil arras{ 6l Gocnied for imitalions purpases af fime of arrest, .
.inHially cancadsd that tha clalm was lime-barrad bacause the ¢laim Recruad for imilations purposes a1 tha fime of hs
arest, where... e R

...nolifiad the disiriel caurt that he changed his positicn Immediately afier Courd of Appeata lssued decision in Gauger v.
Hendle . that would support REcHTE] of unlawlul arrest clalm at time conviciien was averturned, U.8.0.A, Consl. Amend. 4 42
WESCA.

§2. Doe v, Cedar Raplds Community School Dist.
|owa District Court. February 23, 2004 Not Reported In N.W.2d 2004 WL 3361882

Fearing was heid on February 20, 2004, on the Defendant’s motion for summary Judgment, At the time of |
hearing, the foliowing appeared: Thad Collins for the defendant; Todd Becker and Raxanne Conlin for the
plaintiffs. Plaintifis filed this municipal tort ¢laim against the Cedar Rapids Community Schoo! Distﬂpt, seeking

damages for abusa aliagedly... .

..4hls chapter ehall ba forever barred, unless withln two years AHEF such Glali Is SCEAiBY, the elalw is made In wiiting to the
slate appeal honrd under this chapter, The count held “that the foliing...

53, Welngartner v, Township of Deptford

Superlor Court of Rew Jursey, Appellate Divisian, Juna 01, 2007 Not Reported In A.2d 2007 WL 1574546

On Wednesday, March 30, 2005, Sarah Weingariner, who was twenty-two yesre old and nearly sight months |
pregnant, was driving In Deptford Tawnship {lhe Township) when she stopped to make a left-hand turn, Her {
vehicle was struck by a vehicla operated by Deptford Polies Officer Michael Taylor, who was responding to a

...permit a lals fing *at any time within one year 3ft8F the Bcerual of the claimant's Elalh, N.J.8.A, 59:8-9, the grant or deniet
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of permission ... S
.. discrelion of the Inal court, and will be sustalned on §gpaal in the absence of a shawing of an abuze lhereof..,

£4. Morris v, City of Orlando

Unitad States District Court, M.D, Flurida, Orlande Divisjen, November 08, 2010 Not Repostad in F.Supp.2d 2010 WL
4646704

“This case comes before the Court on the following: 1. Motion te Dismiss Complaint by Defendant Clty of :
‘Orlando {Doc. No, 29, filed Oct. 1, 2010); 2. Objection {o Defendant City of Oriando's Motion to Disrmiss
Complaint by Plalntiff Larry L, Morris, Jr. (Doc. No, 31, filed Oct. 15, 201 @), 3. Motion to Dismiss Complaint by
Defendent Fintey dohnson.. e o e L
..weillng to the Dapariment of Financial Services, within 3 yasrs #HeF such Blalm aGEfies and the Department of Financlal
Servicss or the appropriata agency...

...768.31, il must ba so presented within & montha afiaf the judgment agains! the lorfeasor seeking coniribution has become
final by lapse of time for appaa) or shier appeilate review or, If thera is no guch...

-

b6. McGruder v, State

Buprema Court of lowa, March 16, 1988 420 N.W.2d 425 1888 WL 22592
Automotlie accident victim brought tort elatm against Stale, and appeal board dented ETaim, Victim appeaiad.
The District Court for Polk County, Ray Hanrahan, J., sustained Stale's special appearance, and victim_

ppaalad. The Supreme Court, Larson, J., heid thal claim was not “made” within meaning of siate tort ClaIME
act until it was filed, and... )

.4nis chapler shall be forever barred, untess within two yosrs &8¢ such E1alm Eccied, tha clalim is made In wriling 1o the
state appeat board under this chepler, The lseue in this case is...

3 58. Reaves v, Shinsekl
United Stales Court of Appeals, Fedaral Clreult. June 14, 2012 682 F.0d 988 2012 WL 2145385
VETERANS - Disabliity Benefits. Board of Valerans' Appeals
was clear and unmistakable @ITor. e
..a surviving spouse, had standing to ba substiuted for decedent, afiar nalice of appeai was fled, In sctlon seeking valerans’
benefits; aven i standing, .. e _
...cotid be established only if a surdiving spouse Ted an BEcAigd-benafile i, wila's motion lo be substiuted for her

husband qualified as an Informal clalm for aécried benafits. F.R.AP.Rule 43{aj(1), 28 U.S.C.A (3] 1708 Federal...

it

Tallisre 1o apply statutory combat presumption

v

B7. Kontrick v, Ryan
Suprame Court of the United States January 14, 2004 540 U.S. 443 124 S.CL 906
‘BANKRUPTGY - Discharge, Claif that objection fo dlscharge was Unfimely was forfalled. ~

..untess presented *to the appropriate Fedaral agency within fwo years wfier lihe] clolm acerias * or civk action "is begun
wilhiln six months Bftar notica of final denial of the clalm by the agency..,
~2167(8) { “Excent as otherwise provided in this section, no appedl shall bring any judgmanl, ordar or decree in an action,.

S e e
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58, Commercial Loglstics Corp. v. ACF Industries, Inc.

Linited States Court of Appeals, Seventh Circult. March 17, 2009 316 Fod. Appx, 489 2008 WL 722618

E’Lg‘i’éh?'l'éﬁ"l Uiimiiations. Siatuie of fimitations on staiutory Eiaifm did not begin fo run uniii the statute ook
..gdiractly on point, See id., at *3, Rough
concluded thal a cldlm under the ELA act

ne manihs aFF he district court's decision, the Indlana Court of ARREAIS likewise
gd with tha preenattment discavery of contaminalion, Cooper Indus,, LLT v...

59, International Unlan of Brickiayers and Allied Craftworkers, Local § v, Banta Tile & Marble
ndtod States District Court, M.D. Pennsylvania, December 15, 2009 Hot Reported In £.Supp.2d 2005 WL 4906525

LABOR AND EMPLOYMENT - Arbitiation. There was no compeliing reason to reconsider an arblirator’s sward
to @ health and welfare fund.

.In thesa principal claims are Wdentifled by Local § as clalms which accriad In November 2008, i
inis arbltrator's declsion, and folowing Bania's appeal of this ruling. Thus, these addiional obligall
..588,830.80 In inlerest are idenilfied by Local 5 as cldlma which acerusd In November 2008, af
the arbilratar's decision, and iollowing Banta's Sppaa

Jf tha district court wpheld
5 accrued dudng the...
the distict court upheld

I of ihis nsling. a fime frame when Banla neglecied to..

60, Mallory v, State

Suprema Court, Appeilate Division, Third Departmant, Naw York, September 23, 1993 106 A.D.2d 525 601 N.Y.5.2¢ 872
‘Notice af Intention 1o File © i, Claimant's failure o timely provide Attomey Gareral with notice of intention to
file haim deprived Court of CIalmE of jurlsdiction over clalm, e e e i e i

..8]) Because that did not occur unfil the 815t day after dcenial of the €aim, the Court of Clalms lacked jurisdiction over the

cage and... :

"3 KDY, 450 M.Y.S.2d 1023, 435 N.E.2d 679, 3ppéai dismissed 56 N.Y.2d 568, 430 N.Y.5,2d 1B5, 435..

§1, Lirban v. Shinsak!

United States Court of Appeals for Veterana Glalms, Jenuary 05, 2011 Slip Copy {Tahle, Taxt in WESTLAW),
Unpublished Disposition 2017 WL, 30760

Nirs. Jehnie G, Urban appsils, pro se, a May 14, 2008, Board of Velerans' Abpals (Bosrd) decision that
denied her various clalms for VA accrued banefits derived from her deceased veteran husband's

service-connacted disabilities and Glairis pending et the Lime of his death, She argues that tier husband shoutd
‘have been awarded a 100% schedular rating .

511=12 {2008} Thus, In view of the foregolng. an ‘_gngr conaidering the posiifons of tha partias, and the entira record...
~Ihat ihe Board did not e in denying, all far accrigd benefls purposas, the claltg prasented here on appegh The Board

provided an adequate stalement of reasong of bases...

e

1= 62, Atfholder, inc, v, Preston Carroll Co,, Inc,
tnitet States Court of Appaals, Sixth Clrcull. Juns 22, 1594 27 F.5d 232 1894 WL 272484
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Subcantracior on waste water traatment project brought action against general coniractors for delay costs
allegadly Incumed as result of deficient plans. General contractors filed third-parly complaint agalnst sewer
télfahtat, engineers who supplied the plans, and others for Indemnity, Afler remand, B66 F.2d B84, the Unlled

teg.,. ;
..., entered summary judgment for engineers, and gensral contractors appealed, Alter cerlifylng quesiions {o the Bupreme
Court of Kentueky, ihe Court of Appaaly helt that: (1) general contractors had clalm for indemnity against. ..
...5ubject to five.year statute of imitations; and (3) indemnlty clalms gccrued when subcontracior filed clalm. Revarsed and

remanded. West Headnoles {1) 208 Indemnity 2081l indemnliication...

83, Richardson v, Shinsek!

Unitad States Court of Appaals for Veterans Clalms. Juns 28, 2013 Not Reported in Vet.App. 2043 WL 3282855

On Seplember 25, 2612, the Hoard of Veterans' Appsa & (Board) issued s dacieion dismissing Georga 7,
‘Richardson's Blalm because Mr. Richardson had died earlier tat month. in ils decision, the Board noled that
‘the appeal was not being adjudicaled on the merils and instead was baing dismissed for lack of jurisdiction as
..and subsequently granted by the agency of original jurisdiction (ADJ) HitaF the SPpda] has been dismissed by the Board, the

appeal will be relnstated for the purpose of lurthering the BEcTued benafils clalm. See VA Fast Latter 10-30 al 3 {Aug. 10..,

64, Milier v. McDonald

United Statss Court of Appeals for Vaterans Clalms, Juna 05, 2015 Nat Reported In Vel App. 20158 WL 1541473
On Seplember 22, 2014, Josn S. Miller, spouse of vateran James M. Miller, filed what the Court seoepled as &
Notice of Appaal (NOA) as to a January 23, 2014, Board of Velerans' Appesls (Board) decision, The Board's
decision reflects that the veleran died In December 2013 and that the Board dismissed his appeal without
prejudice, noting that is...

..filed and subsequently granted by the agency of ariginal jurisdiclion Eftat tha apj

Hied ha Eppea! has been dismissed by the Board, the
appeal will ba reinstated for the purpose of furtherng the sceried benefits clalm., 38 C.F.R. § 20,1302(a) "If the agency of..,

65, Harrison v, West

United States Court of Appeals, for Veterans Clalms, July 21, 2000 17 Vet App. 320 (Table, Text in WESTLAW),
Unpublished Disposition 2000 WL 1228704

‘Mits. Geraldine Harrison appeais. pro se, a December 14, 1938, Board of Veterans' Afneaik (Board) decision |
iha! delermined that she had not filed a timely Substantive Aﬁp,gg_[. The Court has jurisdiction under 38 U.S.C, §:
:7252(a), The Secretary filed a moticn for summary affiem e of the Board's decislon, Summary dispositionis
.4he appeal to the RO was daled February 1, 1598, AfisF iseulng & Supplemental SOC, tha RO advised Mis
her Substantive Appoa) was not timaty ilad and, consequently, that the RO declsion denying her lalfi for Becried benefis
was final, R, at 383, She filed an NOB.,,

§6. Haafner v, Langaster County
Unlied States District Court, E. D, Pennsylvania, August 11, 1981 520 F.Supp. 131

WESTLAW  © 2017 Thomsen Reutsrs. No chiim w engmal U8, Govemment Worke. [}
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Proceading was Instituled on motion of defendants o dismiss civil rights complaint. The District Court,
Troutman, J., held that; (1) cialms for unlawful arrest and for physical and mental abuse during police custody
most nearly resembled state tort actions for assault and batiery, faise arrest and imprisonment, and since

.mesit In Pennsylvania law required Institution of suit for such ELRIME within two years of BEEruAl, and (2) whare state court
daclared a misirial aftsr jury could nol reach a verdict and, on appeal, Superior Court of Pennsylvania held that Irial coun's
premature discharge...

67. Ramirez v. Barsanti
United States Court of Appeals, Seventh Circult, June 30, 2016 654 Fed.Appx. 822 2016 WL 36518362
CIVIL RIGHTS - Prisans. Immedlate dismissal of inmale's appesl was warranted as sanction under Prison
Litigation Reform Acl. OB
prisonet from proceeding wilkoul prepayiment of fling and docketing fees aftér accrulng three "sirikes” resulting from actions

or appeals dismiszed bt frivolous or for failure to slate &lalm, since Inmate hed acerind mare than (hree strikes, and had
deceived district court and..

88, Nixon v, State
Supreme Court of lowa, Septembar 10, 2005 704 N.W.2d 643 2005 WL 2398232

EGUGATION - Limitations, Ciiliié agalnst sials acerued when subjects discovered that they had been subjects
«of professor's stuttering experiment, o DR :
..this chaper shall ba {orevar barred, unless within lwo years #ftar such claim ac
state appeal board under 1his chapter. lowa Qode §689.13 (2005,

. chapter shall ba foraver barred, unless within two (2) years aftar such B4l segrued or prior to July 1, 1987, whichaveris
taler, the claim s made in wrillng to the stale appeal board under this Act and o suil 1s begun under..,

4, the lalri Is made in willing ta the

9, Perty v, State

Suprerme Courl, Appallate Divislon, Third Department, New Yark. July 27, 1978 64 AD.2d 750 408 N.Y.5.2d 154
Appa) was taken from an order of the Court of Cfaims denying claimant's motion for an order deeming filed
document a ¢lalm against the State, The Supreme Court, Appellate Divislon, held that where alleged notice of

¢laim against State was not served upon Atomey General until 91st day afer accident giving rise to ciaim,
-court lacked Jurisdiction...

..ot bean served on the Attomey Genaral within 90 days giter the a6&rUai of the cialm (see Court of Clalms Act, 5 10 , subd.

3, 5., o
.13}, the Caurl of Clalimns denied the mation, and this appeal ensued, [1] We hold that {he arder appealed from should...

m 70, Baker v. Ancient Order of Hiharnlans
Supreme Court, Appellate Division, Flrst Degartment, New York. December 30, 4945 170 AL, B44 155 N.Y.5, 819

wESTLAW @ 2017 Thomsen Huuters. No olagn (o orginal LLS. Govemment Warks. 17
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Aprpaal from Frial Term, New Yérk Gotnty, Action by Hyman D. Baker agalnst the Anclent Order of Hibemians.”
Judgment for plaintiff, and defendant appeals, Reversed, McLaughlin end Scoft, JJ,, dissenting.

..In general, (Formerty 233k128(1) Where an agreemanl {0 pay lessee's accrued clEim for liquidaled damages under lease
provided for retention of part of erch month's rent by lease alar termination of an action panding, the rght o retaln did not

accrue white appeE| was pending in such aclion. 192 Comelius J, Eariey, of..

4. Acorn Decorating Corp, v, U5,
United States Court of Claims., July 13, 1959 148 Ct.0L 394 174 F.Supp. 949

Action by painting contractor against the United States for allsged Increased costs incurred by & in performance ¢
of gavernment contract, Upon government's altemative motions for judgment on the pleadings and for summary |
judgment, the Court of Glalms, Laramora, J., held thal, whera conlractor had completed work called for under
«contract, had... e et e e« e i
...of imitations for failing to bring sult within six years aftsr the time is cizim fist gccried or ks barred by the finalily of the
Coms of Engineers Claims and Appaals Board's decision for fallura to appeal such dacision ta lhe Secretary of the Army as
required, .

72, Purnell v, Shinseki
United States Court of Appaals for Vetgrans Claims, March 28, 2014 Not Reporad In Vet.App. 2014 WL 1289728

M. Ann Purnell, widow of vateran James A, Purnel, appeals through coungel from & November 26, 2013, Hoard:
of Vaterans' Appeais (Board) decislon dismissing her husband's appeal for benefits for an acquired psychiatric :

disorder and a right hip disability, and denying his request to reopen his €laim for banefits for necrosis of the laft:
hip. Forthe... )

.any subsequently granted by the agency of origina! jurisdiction (AQJ) aRsr the appani has been dismissad by tha Board, the
apperl wil be reinstated for tha purpose of furthering ihe decrued benefie clalm, See VA Fast {aller 10-30 at 3 {Aug. 10...

73, Taylor v, Shinseki

United States Caurt of Appeals for Vetarans Claims. May 08, 2014 Not Raported In Vet.App, 2014 WL 1810706
Veteran Charles H. Kimball died in June 2013, while his Ziafki for entitement to service connection foralow
‘back disabllity and a request for a total disebllity rating based on Individual unempinyability due 1o

'service-connacted disablifles was pending before the Board of Velerans' Appaals (Bosrd). Subsequently, on
‘August 26, 2013, the Boerd.,,

S o g Vi Rt A eig e

.and subsequently grantad by the agency of original jurisdiction (AQJ) HIteF the &

¥ ( . #fipasl haa been dismiseed by the Board, the
appeal will be reinstated far the purpose of furthering the accruad benefits clalimi. See VA Fast Letter 10-30 a1 3 {Aug. 10,

m 74, Auburn Regional Medical Center v, Sebelius
Unitad States Court of Appaals, District of Columbla Glrcuit. June 24, 2011 842 F.3d 1145 2011 WL 2507853
HEALTH - Medicare. Equitsble toliing was available under Medlcare statule, T

..stalute required all clatms (o “be submitied within 8 years afigr the |
111 6.CL.

4l of the ElaiFi * see also Irwin, 488 L5, al 84-88,
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..equitable (aling permissible where statute provided that “within 60 days dfiar the data on which fihe complalnl] Is filed, the

complainant may elect 1o ppaal excapt that In no evenl may any such appeal be brought befora the 81st day slter the data
an...

v+ T6. Hansen v, State
Supreme Court of lowa, November 12, 1880 298 N,W.2d 283
1tps: ww.westigw.co T H e Yo

ult%I9EVR=3 ORRS=chIt1.0
Husband and wife appesled from determination of
stala's motion for summary judgment on tort gjaim

Schultz, J., held that in view of leglsiative Inle
event which would... ,

. Ahis chapter shall e forever barted, uniess within two years afier such claim At
siate sppeal board under ihis chapler. The lims to begin a sult..,

the Johnson Disirict Gourt, Ansel J. Chapman, J,, sustaining
) based on failure to bring Umely suit. The Supreme Cour,
at predscassor rules defining commencement of suit specified

&4, (he Batin is mada in willing lo the

76. Babcock v, Culver
Suprame Court of Vermont, February 01, 1874 46 Vt. 795 1674 WL 6575

Bissontinuance. Record of Jusiice of Beace, Tander. Payment, in a suil relumable before a justice, the plaintf
dled before the return day, and the case was continued five times, without any suggest on of the plaintif’s daath
‘upon the recard. Two of sald continuances were bacause of the Inability of the Justice to attend, and the others
‘wergal. :

.verdict {or Ihe plaintifl. 1t was contede

‘ d that some lime affer judgment had been rendered by the justice, and before the
@ppial was enterad in the counly coun, the defendant lendered lo the plainliff's atiormey upen the plaintiffs claim and
soorusd casts, the sum of $18, which the attomey raceived, and...

2 77. Farnum v, 8.D, Searle & Co,, Inc,
Supreme Court of Jowa, Dctober 19, 1983 338 N.W,2d 382

Its.htmil

ult%298VR=3.08AS=chlt1.0
Wife, aliegedly injured in taking birth control pilis, sought with her Rustand and children (o recover against drug
manufacturet on a theory of products liability and against physicians employed by county hospital, on a theory

of negligence in prescribing pills, The District Court, Polk County, George W, Bergeson, J., entered order... .

,.Ihls chapter shafl be forever barred, uniass within lwa years aftaF such Elaim aceriied, the el is mede in wriling lo the
state appeal buard under this chapler. The ime to begin a suit...

78, Smith v, Shinsekl
United States Court of Appeals {or Vetzrans Clalms, October 11, 202 Not Reported in Vat.App. 2012 WL 4828032
Vetaran Allred W, Srith died In Gclobar 2074 while his claim for sarvics cannection for an acquired psychjairic !
‘disorder, 10 Include post-traumalic siress disorder {(FTSD), was pending before the Board of Veterans' AppeBis
{Beard), Accordingly, on November 12, 2011, the Board dismissed his appeal. On February 21, 2012, Nelt!e B. i
WESTLAY & 2017 Thomsans Revtsrs, No clalm o ongingl U8, Government Writke, 19
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Smilh, the veleran’s...

.and subssguently grantad by the agency of original jurisdiclion (AOJ) after the appaal has been dismissed by (he Board, the
appek! will be reinstated for Ihe purpose of furthering Ihe accried benefils claim. See VA Fasi Letler 10-30 8t 3 {Aug. 10..,

R 78. Faldowski v. Eighty Four Min. Co,
Commanwealth Court of Pennsylvanta. Decamber 41, 1998 725 A.2d B43 1995 WL 3205
‘ENERGY AND UTILITIES - Mining, Gommonwesith Gourt lacked jurisdiction over declaratory judgment action

regarding mining damage. e o s -
.4he mine operalor falls to repalr or compensate for damage ater exhausting iis right of "

escrow deposit made with respect 1o the pariiculer Glaig invoived and &@¢
52 PS..

af, \he depariment shall pay the
d intorast 1o the owner of (he damaged buliding.

80. Couzens v. Fortis Ins, Co.

iinitad States District Court, D. Arizona, July 13, 2008 Not Reperted in F.Supp.2d 2009 WL 2072009

‘Plaintifis Mary and James Couzens fed this action against defendants in ihe Buperior Court of Aslzona in”
‘Maricopa County alieging various state law ciaima agalnst defendants Time Insurance Company, formerly

-known as Forlis Insurance Company dba Assurant Haalth, ("Time"} and Edward and Marsha Oakes
{collectively, the...

by the statule of limitations. Plaintiffs contend, however, thal their clalms did nol aecria untl Time definitively denled
coverage in 2007 after negotiations and appaal, FN1, Plaintifls' false advertising and consumaer fraut claims are subject..,

g1, Lisea v. Sherman

United States District Gourt, E.D, Callfornfa. September 08, 2014 Not Reported in B.9upp.3d 2014 WL 4418532
‘Batitioner is & stale prisaner praceeding with counsel wilh & petitian for a wiit of habaas corpus pursuant to 28
U.8.C. § 2264, Palitioner chalienges his 2011 conviction for attempted murder and related charges, (ECF No. 1 |
(*Pln."}.) Pelitioner was the driver of a car from which a shooter shot a victim In a gang-related incident.... | .

.8 and 10. Id, al 16-17.) Ha asserls (hal Clalm 11 did nol ascrua until after his appaal was complete. 1. at 17) Claim 12,
The sumnlalive effecl. ..

= B2, Global Financlal Corp, v. Trlarc Corp.
Court of Appeals of New York. Juns 10, 1959 93 N.Y,2d 525 714 N.E.2d 482
LITIGATION - Limitations, Nonresident plainiffs contract glaif did not accrue in New York for purposesof
BOMEWING SAIUIE. e
. lime-barred, Carporation appealed. The Supreme Court, Appeliate Divisian, affirmed, ARt pranting comoratian laave (o
appaal, the Court of Appeals Kaye , C.J., held thal corporation's B8 #ecruad In jurisdiction In which it sustained
economic impact of alieged..
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PRADG64



Ching, Kennath 29117
For Educational Usa Only

List of 194 resuits for adv: claim /5 acerul /s #alter +s appeal affirm

B3, Johnson v. Federal Exp. Corp.
United States District Court, M.D. Pennsylvania, February 10, 2014 956 F.Supp.2d J02 2014 WL 508152
LABOR AND EMPLOYMENT - Discrimination. Emplayer was not entitled to summary judgment on
African-Amer(can employee's clalms of racially disparale compensation.

.-consider whelher Ledbelter st appiias la the Section 1884 claim #fer the FPA, but analyzing the allegad pay-selling
decisfans under.., e

...F.3d 1020, 1026 (7th Clr.2011) {exiending the paycheck ZEcrual nie (o aqual prolection Gigims urder 42 U.5.C. §1983
biecause the FPA “removied,.,

84, Lockett v, [.N.S.
Unlted States Court of Appeals, Tenth Giroult. Fubrugry 26, 2601 245 F.3d 1126 2001 WL 184225

IMMIGRATION - Deportation. Aflens were not efigibie for suspension of deportation or cancellation of removal.
_Jevel. (Formerly 24k54.3(1) Aligns falted to preserve for appeliale review clalms that they sccriad an additional periad of

savan years' continuols physical presence In the United States gftar they were served with deponation charging documents,
and thal Board of Immigration Appaals’ (BIA} defay In processing Lhulr applications for suspansion of deportation...

85, Boeschenstein v, Burde
51 Louis Court of Appeals, Missourl. May §4, 1826 284 S W. 202
hitps://www.westlaw.com/Search/Results htmi?guery={i

ule3208VR=3 D&RS=cblt1.0
Aiieal from St. Louls Clreuit Gourt; Vislar H. Falkenhainer, Judge, *Not io ba officially published.” Action by
Albert E, Baeschenstein against Charles J, Burde. From a judgment on demurrer for defandant, plalnliff
appenls, Reversed, Bnd cause remanded. L o s
..Coats of sate, adveriising, and all olher lawlul charges, That after sald deed of lrust had bean execulad as aforesaid
plaintifl...

.af lhe estate of said Emil R, Wittig, who died afteF plaintiff's sald ¢laIf] dccriiad, and sald cause was entiled ‘Albert E.
Boeschensteln, Plalntiff, v...

; B6. Willilams v, Rohm and Haas Pension Plan

United States District Court, 8.0, Indlana, New Albany Divisiun, Dciober 17, 2008 Not Reported In F.5upp.2d 45
Eniployec Benefits Cas, 268

in March of 1897, Gary Williams left the employ of Rohm and Hans, As as 8 participant in the Rohm and Haas
Pension Plan {the “Plan”), a defined bansfit pansian plan under § 3(36) of ERISA, he sought payment of his
accrued benefits in @ lump sum pay-out, and received a check in (he amount of $47,850.71, representing the
Plan's caleulationof thew. e
.+ad its own 80-day kmitations period for fling suil after the denlal of an sppeal and thal mitations perlod was in place when
Willams filad his internal glalim, Consequantly, Wiklams's Elalim accried st the momant his appeal was denfed and his fiing..

87. Slavghter v, Martin
Court of Appeals of Alabama November 43, 1313 8 Ala.App. 285 63 So, 689
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‘Apngal from Circuit Court, Baldwin Colnty; A,E. Gamble, Judge. Assumpsit by A.D. ‘Biaughter against George
‘Martin. From judgment for defendant, plaintiff appeals. Reversed and remanded.
..Plaading Sel-Offs and Counlerclaims. Defendant cannol set off a clali which dEErIEd af

{ After judgment for plainki in justice
court, and appeal 1o the clreull courd; the purely siatutory right {o plead..

88. McPhall v, Nicholson
Uniled States Court of Appeals for Veterans Claims, February 26, 2005 19 Vet App. 30 2005 WL 453136

VETERANS - Appaal. Equitable tolling issue was not properly before the Court of Appeais for Velerans Claifms:

en appeal, o e e e
. slztule of imiations ought {o be tofled indefinitely, stating that accriial of gleim will be lolled H party makes good-faith
allemnpi io..,

.good cause shown” and requiring thet where extension is requested fiar expiration of ime fmit, “the action required of the
cinlmant. .,

v 88, Harden v, State
Supremy Court of lowa, January 25, 1989 434 N.W.2d BE1 1988 W 4861
‘Plaintiff brotght aciion against stata for parsonal injuries which aliegedly occurred when plalntift was minor. The
‘District Court, Buchanan County, Alan L. Pearson, J., dismissed action, and plaintiff appealed, The Supreme
Court, Andreagen, J., held that; (1) two-year statute of imitations for aclions brought against State... . ..;
..4hls chapter shall be forever barred, unless within two years after such GISHT is HEETRY, the EliliT is made In wiiling 1o the

slate Appisal board under this chapter, lovwa Code section 814,8 provides.

90, Blakey v. Caterplllar, Inc.

Unite Slates District Court, C.0. Iitinols, March 08, 2040 Not Reportad In F.Supp.2d 2010 WL 2089282
Plaintiff pursues ERISA &lalivié regarding the denial of her application for surviving spouse benefils, Before the .
Courl Is Defendants’ motlon to dismiss, whish tha Court recommends be granted in part and denied In part.
Plaintiff's husband was an employes of Caterpillar, Inc., end a beneficiary of the Catemlliar Retiremant Income

Pl N PN s e e
..Cash Balance Pian, 887 F.Supp.2d 850, 887 {N.0.IN.2003) ( §14ii tor benefits dEGriGd afiar fnal KPREAIS denied, not
when alleged underpaymen! was mada)(applying Pennsylvania’s faur...

94, American Spirit Graphics Corp. v, Toshiba Mach, Co,, Ltd.
United States Court of Appeals, Elghth Clrouit. June 23, 1954 27 F,3d 383 1894 WL 275516

Employer trought subrogation aclion agalnst manufacturer of printing press to recover for warker's

compansation benefits pald lo employae Injured by press. The United States District Court for the District of

Minnesota, Paul A. Magnusen, J., granted summery Judgment for manufaclurer and employer appealad. The

Coutof ApReRIS held... e
.parties agres Inat ASG filed sult more than two years &ftéF is clali &ceiiad, the only issue on §ppga) is whether the
grinting prass was an improvement to real.,.
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e

= 92, Bansley v, State
Suprama Court of lowa, April 17, 1951 458 N.W,2d 444 1581 WL 58324

Estates of three passangers killed in aulomobile accldent filed second wrongful death action against State for iis
:alleged negligent maintenance of road after thalr ciaims ware deniad by state | board and first suit was
:dismissed on grounds that estates had not exhausted their administrative remedies. State's motion for summary
judgmanl WBS... ‘

tlalms act) shall be forever barred ‘unlese wilhin l'wo years =ftar such ci:!rn nnc’f yad, the ciaim is mada in wriling to the
stau: zppeal board undsr this chapter, The tmo te begin sult under..,

o

xv 83, Art v, Montana Dept. of Labor and Industry ex rel. Mason
Supreme Court of Montana, December 19, 2002 313 Mont, 187 60 P.3d 958

_LABOR AND EMPLOYMENT - Hours and Wages, Gourt lacked subjact ‘malter jurisdiction to review Deparimant
inf Labor and Industry's declsion, i

<administralive appaals process, Section za Ch 442 L 1999 Fnr cialm,
the decision resulling from a contasted case hearing rmay. ..

rulng onor a!ter Apru 23 1999. an nppul u!

s 34, Escalante v, Township of Cinnaminson, Cinnaminson Memoria! Park
Superior Court of New Jersey, Appellate Division, August 01, 4895 283 N.J,Super, 244 681 A.2d 837

TDRTS Tort Glalms Act. Trlal court abused ils discration in fi ndang that claimant's ignoram:a of ﬁnng deatiing

‘constituted sufiicient reason (o allow [ale filing; and that munlcipaiity would not ba substantially prejudiced by
aliowing late filing, -

~permission to file a fate claim wilhin one yaar period nftsr acorm] of lon clalm ls rnauer left to lhe smmd dlscrelinn nf lnal
}udge which will be sustained on appaal In the absencs of a showing of abuse thereol, N.J.S.A...

85. Appeal of Jones
Supreme Court of Pennsylvania, February 05, 1882 1 Chest 582 14 Lane.B, 188

1. Under the Act of April Bth 1872 (P. L. 47), growing crops, the products of agriculture, in the handsof a™
recelver of an Insolvent firm, where there hias baen a sevarance by sala or olharwiss of the growing grain before

Ihe land itself 5 sold, go lo wages claimants (es spectﬁed in the Act} in praferance to prior judgment lien
creditors. 2, A,

..grass crop which inan agncuhura! 58N58 Was wholly prown nﬁar lhe :ia!ma Iur wagas had aecmad and whita {ha land was
in the hands of the...

-.Raiff v. Reifl, 14 F, F, Smith 134: Bausman's Appeal, © Norils 178, and ather cases, very properly drew a...

v+ 86, Vachon v. State
Suprame Court of lowa, March 23, 1994 514 N.W,2d 442 1934 WL 34050
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Patient and his wife brought aclion against state of [owa, alieging medical malpraclice under theory of
respondeal superor and seeking damages for loss of consortium, The Bistrict Courl, Johnson County, Paul J.
Kiiburg, J., granted summary judgment in favor of state, Plaintiis appegiad and stale cross-appaaied, Tha
Supreme Couri Snell, 4., held..,

«his chapler shall be forever barresf uniess wﬂh 1 twa years aftnr such clalm acamed uw clzlm ls mada ln wniing lo lhe
stnte appeal hoard under this chapler * lowa Code §669.13 The...

87. Holcombe v. US Airways, Inc.
Hnited States Court of Appuaia, Fourth Circuit. March 05, 2010 388 Fed. Appx, 424 2040 WL 750088

{BANKRUPTCY - i, Employee ¢ialins ansing rom discriminatory acts or omissions affer confirmation™
‘data were not di sch _ged and remaln&d__open

.. 1) amployee's cinim was not a single, unilary “conlinuing viutaiinn nlalm whk:h g d praconﬂwnalion snd psrslsmd intu
pnstcunﬁ:maﬁon perlod, so her faliure to fle proof of chaim aftar recelving notice in alrling's first bankruplcy case meant Ihal
hat,.,

..2} any claims arising from discriminatory acts and omissions becurting gfter confimmation date had not been discharged and
remainad open for...

88, Vassllav v, Clity of New York

Unlted States District Court, 5.0, New York. August 12, 2014 Nol Reported In F.Supp,3d 2014 WL 3923783

Plalntiff Anton Vassliev ("Vassliev*), 8 public school teacher at Intermediate School 261 #8281 who'was |
Aerminated from that position in 2010, sues the Clty of New York {(*City"), the New York City Depariment of
‘Education ('DOE"), and former DOE Chancetlor Dennis Walcolt {eoliectivaly,...

ot

Tracy Decl, Dkt 18 Ex. 1.) Plaintiff argues that his &2l did not BEEAIE on the data al his !ermlnal!cn and insiead shnutd
hava accrued only afier he received a fingl determination for hls spipedl (P Reply Mam. at $1.) This argument is
unsupponed. Under, .,

89, Natlonwide ins, Co, v. Ohlo Dept. of Transp.
Court of Clalms of Ohlo, February 21, 1990 64 Ohlo Misc.2d 761 584 N.E.2d 1370

Alfer insurer filed property damage claim against stale, state filed motion to transfer case to administrative
dockel, The Court of Claims, Russe!l Leach, J., sitting by asalgnment, held thal statute ralsing celling on

a:ncunt of ¢lalmé agalnst state that could be resolved adminisiratively could be given prospeclive application to
.clalms,.,

..on clakms agalrtst state lhat cnuid be resulved adrninistmlweiy 1n clll
date did not work retroactive affect upon any,

~would violate State Constiulion; subsh!ulinn of administrative determinstion and imiled appeal for full tral and appes] to al
higher state cours did not affect cause of.,

ccrulng behre bul r 2ed aﬂtr slatute s eﬁecﬁue

100, Robinson v. State
Supreme Court of lowa. Qctubor 08, 2004 687 N.W.2d 5581 2004 WL 2236803
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'GOVERNMENT - Limitations, Date State Appsals Beard drafted notice denying Inmete's Siaim did ot
‘constitute date notice was malled, for imitations purposes.

...ihis chapler shall be foraver barred, uniass within two yaars ftaF such cizim accrued lhe cialm Is rmade in writing tn !he
state appea! board under this chapler. The tme 1o begin a sull..,

101, Allen v, White
United States District Court, .0, California, July 29, 2005 Not Reportad in F.Supp.2d 2005 WL 13385933

Plaintiff, a state prisaner proceeding pro &2, seeks rellef pursuant 042 U.8.C. § 1983, Pending befars the court
is 1) defendant’s February 24, 2005 motion, pursuant lo Fed.R.Civ.P. 12(b){8), lo dismiss the complaint as

barred by the sfatule of limitations to which plaintiff filad an opposition on March 24, 2005; and 2) plalnliff's June
8, 2005.., 2

~barrad by [he siaﬁute uf I:milations whelher hls Flﬂi[ Amendmem c!alm is desmed 10 hava A mnd al Ihe iime thlt he sels
rodh that het became aware of the AEDPA daadline, 297 days aﬂsr the enaciment of thal staiute, or in March of 1887...
.June 28, 2002 or February 20, 2002, when his subsequen! appaals were dismissed. MTD, pp, 3-6. Based on the record “

+x 102, Callahan v, State
Supreme Court of jowa. Decamber 18, 1880 464 N.W.2d 268 1980 WL 207365
Mother brought action sgainst State under Tort Glalms Act and § 1983 for abuse of her child while he was
-student al slate-operated school. The District Courl for Pottawattamie County, Peul H. Sulhoff, J., dismissed,

.and mother appaaied. The Supreme Courl, Larson, J., held that: (1) discovery rule appliad to ‘statute of
imitations govemning cialms,..

..-this ehapler shall be forever barred un!ess wilhin two years A ﬂ.er such clilin ace
alaie appes! board undar ihis chapler, The lime to bagln a suit..

lm s made in writlng to the

gt

» 103, In re Time Sales Finance Corp.
United States Court of Appeals, Third Clreuit. Fabruary 07, 1874 4591 F.2d 841

hutps:/fwww.westlaw com/Search/Results htmiPquerysA¥3AZtransitionType=Search&contextDatast28sc. Def;
ult?258VR=3 O&AS=chit1.0

A credilors Giaim for interest accruing afier the date thata pettﬂun was fiied fo n arrangement under the

Appe

Judgas OPINIDN OF THE COURT ADAMS Circuit Judgu A crad r.laim ror Inierest acczulnn aﬂnr lhs dala a petitlon
was fited for an arrangement under the Bankrupicy Act prompts this app#al. On Apdl 5, 1988, Tima Sales Finance
Comoration (the bankrupt..,

+: 104, Robinson v. Brice
Court of Appeals of Taxas, Austin. March 08, 1985 834 5.\W.2d 525 1955 WL 91545

_Prejudgment interest, Letter requesting paymani and iﬁ:@ﬁi’r‘i’r’ié as Io when nexi lost wages check was due
wESTLAW & 2017 Thomsen Heutgss, Mo claim o eoginzl ULS, Bovernment Worke. 25
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constituiad writien notice of nlalm yndar prajudgment Interest statule,

..and awarded prejudgmeni Injerest aceruing on dala action was filed. Aftar drwer appaalad ;mrﬂcn of judgmeni awarding
preiudgmem interast an lufure..,

.appeated regarding delermination of sccrusl date, and the Court of Apipeals, Powars , J., hald that: (1) passenger was not
required to perfec) Independent appaal {2) accidenl repor! submitiad by passenger lo empioyer’s insurar shortly sfier accident
did nol congtilute writlen nolice of clelm as would acestie claim for prajudgment Interest; but (3) latier sent two months efier..,

1085, Willlams v, Richland County

Supreme Court of South Carolina, July 13, 1301 &1 5.C, 80 3% B.E. 957
Appea) from common pleas circuit court of Richiand county: Townsend, Judge. Action by R.'B. Williams, sheritf :
of Richland county, against Richland county, From ler reversing the judgment of the caunty board of :
commissioners disaliowing the c R

wheraas, It appearing thay ail of 1ha llems o!said chlm accrdad sﬂarma order changmg tha venue frnm Rfchlamd wunty lo
Karshaw "

...said Richiand county, and, so holding, should have dismissed tha @ppaal.” We have determined, for the ressans sel oul in
the...

106. Borlch v, Life ins, Co. of North Amerlca
United States Distriet Court, N.0. Hiinola, Eastern Divislon, Apell 25, 2013 Not Reperted in F.Supp.2d 2013 WL 1788478

Plaintiff Liffan Borlch alieges that dafendant Life inaurance Company of North America (‘LINA") wrongfully
(danled her long-term disabllity ("LTD"} insurance gialm. Borich brings sult under the Employee Retirement
‘Ingome Security Act ("ERISA™), 29 U.S,C. § 1132()(1)(B), seaking to recover LTD benefits,..,

.C 2247, 2010 WL 1005830, =7 {N.D. Mar. 11, 2010} " £lajms for benefits 3c6RIE when the plan danles a !urmal appaal"
Ynung v. Verzon's,,

the Sevemh C‘.m:ml has u;:hald

107, Hall v, Clinton
United States District Count, District of Calumbia. Mareh 28, 2001 143 F,Supp.2d 1 2001 WL 425877

E.ABDR AND EMPLOYMENT - Public Employmant. Court lacked jurismchon over tort astion’ bmught by former
‘White House employee agalnst First Lady,

-.the Department of Justice (DOJ) from representmg lhe f rst ?ady _:. te ,g ma Coun ol Avfadls, 235 F,3d 202, upheld Distriat
Court s dismissal of prior,.,

1) Eloj could represent First Lady; 2) prier Courl of Appagig decislon that districl court facked subjact matier jurlsdiction
was nding...

m 108, B & M Coal Corp. v, Unlted Mine Workers of Amerlca
Court of Appeals of Indizna, First Distret, July 08, 1985 480 N.&.2d 227
hitps:/fwww.westlaw.com/Search/Resyits htmiPguery=fi%3AGtransitionTypesSearch&contextData=3#285c.Defa
ult328&VR=3.0RRS=chit1.0
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Judgment creditar brought action to recover Interest which acerued on judgment debtor's 3ppgal bond and

which was retained by county clerk, The Circuit Court, Spencer Counly, Edward C, Theobald, Special Judge,

entered judgment ageinst judgment credltor, and Judgment credilor &ppealed. The Courl of Appeals, Raliiff,

Pdoheldthal., e
.-M} appeals from an atvarse dacision of the irfal judge, after a banch lrial, danying its £laim for interest which agefiad on an
appral bong Wa ravarse, FACTS The present dispute Is between Spaencer...

s+ 109, Montano v, Wells Fargo Bank N.A.
United States Districl Court, 5.0, Florida, October 23, 2012 Not Reportad in F.5upp.2d 2612 WL 5233653

THIS CAUSE comes before the Court pursuant to Defendant Wells Fargo Bank N.A.'s {“Wells Fargo®) motion 1o |
‘dismiss, filed August 24, 2012 IDE 13), Pleinlifs responded on Seplember 10, 2042 {DE 15}, Wells Fargo :

replied on Septernber 20, 2012 [DE 18). This motion Is rpe for adjudication. Plaintiifs own their primary
resldenca, which s.., .

..only applies o servicerassignees, On August 31, 2012, a wesk after Defendant fited its Motion 1o Dismiss, the Ninth Clroult
Court of Appaals filed an amended opinion, Gale v. First Franklin Loan Services. . o

.he cannot rely on amendmenis Congress mads afiar his aclion agerugd o bolster his laim." id a1~ 1. in May 2008, TILA
wes gmended |o. .

w110, Lee v, Town Bd. of Town of Ellicott, N.Y.

Unitad States District Court, W.D. Naw York. July 12, 2004 Not Reported In F.Supp.2d 2004 WL 1581228

“The Leas filed this saction 1883 action on Janvary 47, 2002. On April 26, 2004 the Leas filed & mation to extend.
the discovery deadiine by amending this Court's Scheduling Order dated January 14, 2004, On April 26, 2004
defendant Van Every filed 8 motion for summary Judgment, On Aprdl 27, 2004 the Town of Elicott and lts Town
Board (“the Town... .. e o e e e

..violation theory as & basis for finding that plaintiffs' disermination clalms agcniad aRSF their disciplinary procesdings

concluded, the court of 2ppeals hold that the decision 10 Mg charges wae the allegediy..,

111, Taylor v. Ford Motor Co.

United Statas Court of Appeats, Third Circult, May 08, 1985 761 F.2¢ B34 118 LR.R.M. (BNA) 2413

After remand, 703 F.2d 738, the United States Disirict Court for the District of New Jersey, Harold A, Ackerman,
J., dismissed employee's action against empioyer and union as ime-barred, The Court of Appeals, James
Hunter, i1, Circuit Judge, held that six-month limitation period of Nationa! Labor Ralaticns Act appiied to hybrid
aclion lo...

he gravamen of the camplaint wilt be the unlon's conduct after the arbitration pracess is complete, and the clalm will not
acerue until the fulilty of furiher union pfRals becomes apparent or should hava become appatant, Scolt v, Local,..

112, Monteno v. Brawning
Court of Appezls of Arlzona, Divislan 2, Department A, June 20, 2002 202 Ariz, 544 4B P.3d 494

LITIGATION - Limiiations, Siaiutz of fimitaiions was not lolied unii minor driver reached age of majorlty. ...

wesTLAy D 2017 Thornamn Raulers. Na claim o onginat 1.8, Govermmenl YWorks, 27

PRADETI



Ching, Kenneth 2917
For Educational Use Only

List of 194 results lor adv: ciaim 15 secrul Is #after +5 appeat affirm

...dismiss, and detendant sought speciat eclion retief from thal rweling. ARBF accepting special jurisdiction, the Court of AFpERIS
Brammef £.).. held that, in a matior of first impression.,
..periet was not Yolied while driver was a minor, end clal
[1

el ot the time of the accidanl. Reversad Wasl Headnotes

113, Maslan v. American Airlines, Inc.

tinitad States Distriet Court, 5.0, Naw Yark, May 03, 1355 885 F.Supp. 30 1885 WL 259295

California resident, who was member of airfine’s privale ciub, brought breach of contract sui apainst aifiine,
‘whose principle place of business was in Texas, The District Court, Sweet, J,, held that, under various tests
‘used to apply New York's borrowing statute, clalm was time barred. So ordered

... Tefal, 626 F.Supp, 314, 316 (5.0.N,Y.1986) Only three years afisr Mariin the Cour of A
spproved the more traditional “place-ol,..

.Jinlerest analysis for use In daterminlng whether or nol & £131M BEEHHAH outside of New York State. See Staflord v. vl
Harvestar “

vaali for this Clrcuit apparently

+¢ 114, Forbes v, Harrington
Supreme Judiclal Court of Massachuaelts, Warcester. June 07, 1858 171 Mass, 386 50 N.E. §41
‘Report from supreme Judiclal court, Worcesiar county; Olivar Wendell Hoimes, Judge. Suif by one Forbes
‘against Leenard Harrington and Willam T. Harringten, There was a decree for defendants, and plaintiff
-appealad, and the tase was reported to the fuli court, Reversed.

«.fully administered,” for the relention of suffician! assets to satisfy clalims which du nol ar’:‘_,,mé within two years from the lime
of giving the administration..,

-and an actian may be broughl within ons ysar aftat the clalm becomes payabie, or within ane year Bitat the final
cﬁelen‘nlnation of the proceedings on appaal, against tha execulor or administrator if (hey are ordered fo...

115. Tveo Intern,, Lid. v, Kozkowskl
United Statas District Court, 8.0, New York, May 24, 2011 Not Regorted In F.Supp.2d 2011 W1, 2028753
Plaintiffs Tyco Intemational, Lid. and Tyco international, inc. {*Tyco") sue on numerous Slalffig agalnst ihair
former Chief Execulive Officer and Chairman, Dannis Kozlowskl, including fraud, breach of fiduclary duly, and
breach of contract, On December 1 2010, this court. lssued an opinlon ruling on the parﬁes' cross-mntions for.. :
lhe dispasition as lo thosa clalms s final.,. N
...detny becpuse judicial efficiency Is best served by an Immediale Bppeal. Tyco opposas balh the request for leave (o file an...

# 116, Moorhead v, Dodd
Supreme Court of Kentucky. Septambar 18, 2008 265 S.W.,2d 201 2008 WL 4288535

‘COMMERCIAL LAW - Judgment, Res Judicata did not apply to an action for post-judgment and appeliata
‘attorney fees,

.. In underlying breach of mnlract acﬁnn En which sha pravaﬂad chim did nat [ """a unsll lﬁar tha judgmem was sn!areﬁ ln
the underlying action and defendent brought posi-judgment motions and filed Sppeal, in which plaintiff alsa prevalled. (8] 228
Judgment 228X1H| Merer..,
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117, Board of Regents v, Oglesby
Court of Appenis of Georgla, Novembaer 24, 2003 264 Ga.App. 602 534 5.E2d 417

EDUGATION - Torts. Daughler's Eiaiis against university for dispiaying mother's remains arose befors
soversign immunity was walved.

«.8nd for summary judgment, and un[varsny suught lmer!ucmmy appeg! Hn!dings ;
Cuun of Apjanlg Barnar , J., hetd hat: (1) Glzims of deughter &
whother causas ol..,

it granling Intartocutory appeal
siad when mother died, for purposes of detarmining

w 118, Kearney v, Folay and Lardner
United States District Court, 8.D. Callfornia, March 28, 2011 Not Reportad in F.Supp.2d 2011 WL 1118020

Defendants Foley & Lardner, Gregory V. Moser, and Larry L. Marshall (colleclively *Foley defendants”) move to
dismiss plainliffs second amended complaint ("SAC"). The motion has baen fully brieled and considered
without oral argument. For the reasons st forth below, the Ccurtantsrs ihs foliowlng decision, Plainliff |s the,., -

that the limitation's period did not begin to tun unti BftnF all the ApE
‘Pla’mnﬁ‘s tlalm did not aders uniil she Incured appreciab!e and aclust damages.” {Opp at 11...

115, People v. Metropolitan Surety Co,
Supreme Court, Appeliats Divisian, Third Depariment, New Yark. Navember 15, 1816 175 A.D. 43161 N.Y.S. 816

“Appeal from Spacial Term, Albany County. in the matter of the Matropolitan Surety Company. "Fram an order uf
the Supreme Courl, confimming the report of a referee, and aliowing the Uniled States Fidelity & Guaranty

Company one-haif of its claif of 38,182,860, to be paid from any surplus remaining after all Eegal and proved
claling whch ancrued against..,

Metmpalilan Surcw Campeny on of pAor fo Jasuary...
Jave been fully paid, tha Uniled Slalas Fidality & Guaranty Company 2peals, Modified and affinned, in November, 18071,
the appelfant, ihe United...

120. Kennecott Copper Corp. v. Chavez
Court of Appeals of New Maxice. Janusry 14, 1992 $13 N.0M. 504 828 P.2d 416

Employer appealed from urder ovac;rkers Compensat&on Administration denying clalm against Subsequent
Injury Fund. The Court of Appaals, Apodaca, J., held that: (1) finding that worker had not suffered subsequent
Injury was not supported by evidence, and (2) employer’s clalm was not ime barred, Reversed and remanded,

,.-becausa {hls section applies enly {o causes of action accruing 8fief its effective date of Merch 8, 1988, sae Consolidated
Fm[ghlw:sys _

LN, 201, 793 P20 1354 {Cl.App.1900) . and employer's Blaim 3ecriad bafore that dals, the four-yaar Hmitstions period
prcvlueu {ar
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121, Kearney v. Foley and Lardner

Unitad States District Court, 5.0, Califomnla, March 28, 2814 Not Reported in F.Supp.2d 2041 WL 1118047
Defendant Michae! T, McCarty moves to dismiss the two causes of action alleged against him in plaintiff's SAC.
The motion has been fully briefed. The Court finds this matier suitabla for determination on the papers

submitted and without oral argument pursuant ta Clvil Lecal Rule 7.1{d){1}. Plainliff Is the former owner of a
52.06 acre parce| of.., e e+ e o et b 1 e et ot e
.that tha Emitation's peﬁ d not begin !u un umﬂ aftsr au !ha aj i:' is of her eminent domain casa were complaled, La.,
*Plaintiifs claim did not atcrug untl she incued appreclable and aclual demages.” (Dpp at 11...

122, Myrick v, Discover Bank
United States District Court, O, Dalaware July 16, 2013 Not Reported in F.Supp.2d 2013 WL 3784158

The plaintiff Aneka Myrick (‘Myrick™, who proceeds pro se, filed this lawsult on June 11, 2012, dileging
employment discriminalion in violatien of Tille VIl of the Civil Rights Act of 1984, 42 U.S.C. §2000e-5, {D.l. 2.}
The caurt has Jurlsdiction pursuant to 28 H 8.6, §1331 Before the court is the,,,

..o B eou lo stop
u!ﬂlBS Cour of Afifigals for the Third Clreuit have recognized that the doctrine should...,

+ 123, Lindahl v, Supreme Court LO.F,

Suprama Court of Minnesota, January 25, 1807 100 Minn, 87 110 N.W, 368
Appaai from District Gouri, Rameey County; William Louls Kefly, Judge. Acifon by ingeborg Lindahl against the
Supreme Courl Endependent Qrdar of Forestars, Verdict for plaintiff, From an order denying a new trial, :
defendant appeals, Affirmed.

..order, denying the right lo resont lo the cuuﬂs unltl aiter feme&les w:lh%n the crdef are exhausled lmpose unreasonable

burdsns and resirictions, they are ineffective, and, where they require an gpal to the highesi tribunal of the arder, which
meals in .,

.F;a fmalgn country three years from the Ume when the Slalin aseridad, they are vold. 180 217 Insurance 217X} Clvit
ractice and, .,

124, Balam-Chuc v, Banfi
Coun of Appaais of Washinglon, Division 1, Seplember 17, 2042 Not Reported In P.3d 170 Wash,App. 1036

.This appaal arises from a legal malpraciice action brought by Jose and Rebekah Balam-Chuc and their two ™
children against Jose and Rebekah's former attorney, Gabrle! Banfi, The action Is based on Banfl's alieged

!?Iiure te timely file Jose's immigration petition with the Unlted Sistes Immigration end Naturalization Servica. .
he,

..depends an when they accmed ‘i‘ha Balam«-Chucs argua Eheir clalm, - ad when Jcse was requfr&d !n leava !ha
cnunlqr in November 2009, afist his Sppaals (alled. Banfi argues thay acerued in July 2002 when Jose,.,

125, Certain Underwriters at Lloyd's, London v, Johnson & Bell, Ltd.

Un{l’ted States District Court, N.D. Wincis, Eastern Division. August 25, 2011 Not Reported In F.Supp.2d 2011 WL
AT57478

EHTLAY G 2017 Thatratn Bowlers, Na ol o engined U8 Govemruend YWorks, 30

PRADG74



Ching, Kenneth  2/8/17
Eor Edurational Use Only

List of 184 results for adv! claim /5 accrul Is #atter +8 appaal alfirm

Plaintiff Certaln Underwriters at Liayd's, London has susd defendant law firm Johnson & Ball, Lid. andtwo ¢
"Johnson & Bell attorneys, alleging state law ¢iaime for malpraclice relating to two underlymg insurance cases, |
Defendanis have moved to dismiss plaintlfi's compiaint on tha basls of Federsl Rules of Civil Procedura :
-12(b){1) and 12{b}(6), Fer..,

N.E.2d al 60 The courl hald mat tha p!alnllﬁ's clatm | mad whan she paid repl menl cnunsel lc bring lhe bziafs inla
cnmg:!lance wilh court ndes rather than after the appeliale court adjudicated her bppaal, 1d. af 585-86, 213 It Dec. 428, 859
N.E.2d...

tx 128, Murphy v, Smith
Supreme Judiclal Court of Massachusetts, Bristol. October 07, 1881 411 Mass, 133 578 N.E.2d 185

Purchasars brought lagai malpractice aclion 2gainst atiorney, allaging he negligently certified good record tille
to real property. The Superior Court Department, Bristol Counly, Andrew G, Meyer, J., granled attomey's

motion for summary judgment. The Superior Court Depariment, John M, Xifaras, ..., enterad separate final
Judgment..,

.. BptErag saparaie rnal iudgmenl dlsmiss!ng ::omp!alm and pug gsers appaa%etf After lransfarring nppanl !he Supreme
Judicial Court, Liacos , C.J., held that: (1) lagal matpractice élalm geertiad when purchasers received lelier from nelghbors’
gttvrnay informing !hem !hat

m 127, Mitchell v. Shearson Lehman Bros,, Inc.
United States District Court, 5.0, New York, May 27, 1897 Not Reported n F.Supp, 1987 WL 277381
‘Gharia Mitchell sues Shearson Lehman Broihers, inc. (‘Shaarson’), her former employer, Smith Bamey
:Bhearson, Inc. ("Smith Barney"), Shearson's successor, and First UNUM Life Insurance Co,, Shearson's .
insurer, for Improper denial of disebility benefits, Plaintiff filed sult initially In New York State Supreme Cour...

.. of s Intemal remedies and the denial of his claim ['Eft"aff tifipdal] consilute a clear repudiation of his claim, commencing the
statute

Bt when fund denled plainliffs appaal, not upon Inltial denlal);
Slavens V. Emnlnyer—?&amslem Julnl Cnuncal

» 128. Hagerman v, United Transp. Union
United Statex Court of Appeals, Tenth Clroult, March 04, 2002 289 F,3d 1128 2002 WL 335614

LASOR AND EMPLOYMENT « Transportation Workers. District court lacked jursdiction over empioyess’
claims that rallroad breached agreemant,

..merger, and District Court thus lacked jurlsdiction aver emp{uyeas ccniract g
c!alm that first union breached duly ol {air representation was when...

representation by falling 1o continug 1o negotlate regarding samurl!y districts @fte¥ arbitration and zppaal fo Surface
Tmnspnﬁaﬁon Board Affirmed Wes! Headnotes [1] 231H Labet...

m 128, Christle v. Jeney
Supreme Courl of New Jersay. May 15, 2601 457 N.J, 508 772 A.2d 364
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LEGAL SERVICES - Malpractics. Apnlicablitty of Afidavit of Merit statute is nol determi srual of Biaim,

...............

AMS}. The Superinr Courd, Law Divisian, Somarset County, granled rnuhcn Afte granlsng chenl laa\ra lc ap;:ml. the
Supreme Court Zazzali, J., heid that: (1) critical inguiry...

-dook place befors effeclh.re dote of AMS, rather than whether elaim - dceruad * afier that date, and (2) legaliy-significant
facts in instenl...

130, Padgett v. Nicholsan
Unitad States Court ol Appeals far Vetarans Claims, Saptember 07, 2005 18 VeLApp 334 2&05 WL 2176833

.accrued benefils whers, 25 here, the veleran died on or aftar December 16, 2003), thus calfing inio question the concems
ra:scd by the U.&, Court of Appégals for the Federal Circult that a suczessiul accmed-benams beneficiary...

..substituled for the veletan rather than proceeding with a separate Glali for aceriing benefils. Soa Rlchard v, West, 161
F.3g719,722...

131, Wyatt v, Keating
Unitad States Court of Appests, Third Clrouit. Aprl) 12, 2006 130 Fed Appx, 511 2005 WL, B344682

CIVIL RIGHTS ‘Malicious Use of Process, Court would not hava to abstaln from hearing fnsurance agent‘
§1983 clalma during pendency of state license proceadings,

...istrict Court's ordars. First, he argues Lhat his §1983 Eialme did not BEaiie
becauss he had a duty to exhausi his avallable stale...

132, in re Fraternal Composite Service, Inc,

United States Bankruptey Court, N.D, New York. Dctober 16, 2003 315 8.R. 247 2003 WL 23833178
'BANKRUPTCY - Case Administration. Chapter 11 petition filed on eve of entry of staie 'édur'{jﬁd'grheht’ was filed
in bad faith, ;

.Jransferred assels ur pla:ed them bnyund the :aach a! ctedl!ors a!ter the wdgmenl [3)!5 lhe case a !wo paﬂy d%GP‘JlB "

.he deblor exhausled its slats courl ramadies in altempling to appea] without paying a bond and has the deblor examined
he.. o

v2 133, Lansford v, Harrls
Court of Appeals of Arlzona, Division 1, Department A, October 20, 1992 174 Ariz, 413 850 P.2d 128

Former client brought malpractice clafm sgainst attorney, efteging inadequacy of reprasentation In bankruptcy
_proceedings, which lad o debt being declarad nondischargeable, The Superior Court, Maricopa County, Cause
:Ng, CV-88-18836, Joehn Foraman, J., entered summary judgmant in favor of attorney, finding that client's ;
legal,..

for maiprac!lme. in Ex!!gation unhl lhe lmga!inn Is cumpiale lhe cialm r:annol Bechis unhi aﬁer the judgmen! hecam&s I’ nal

that Is upan the final appeliale daclsion or the explration of any avaflable eppeals period. Aczordingly, the court concluded that
the statuie of imHations .,
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134, Kalysnaram v, American Ass'n of University Professors at New York institute of Technology,
Inc.

United Statas Court of Appeals, Second Glrcult, Februzry 03, 2014 742 £.3d 42 2014 WL 349518

‘Background: Employee brought action alleging that his unlon ‘breached its duly of fair representation (DFR). The'g
Un ted Stales District Court far the Southern District of New York, Balts, J,, dismissed aclion as untimely i

.......

.,.UPGWA). a!thaugh me Temh Clrcuii he?d lhat ] ptaimiff‘a DFR clg[m g,x;qmaq nn!y aﬂg_r, he was noléﬁed lhat lha distric!
cour dismissed hls union's...

..an the merils af his grievance® by pursuing a judicial 8Rj6al. 48 F.24 1047, 1054 {(10th Cir, 1885) There Is..,

»+ 136, Saratoga Trap Rock Co, v, Standard Accldent ins, Co.
Supreme Court, Appelizta Division, Third Department, New York. March 08, 1911 143 A.D, B52 128 N.Y.5, 822

Submission of controversy under Code Civ, Proc, §§ 12761281, by the Saratoga Trap Rock Company, as |
-plaintiff, and the Standard Aceldent Insurance Company, as defendant, Judgment for dafandant,

...for loss aclually sustained and peld In maney by it it uelual trigd of the issue, Interest on a judgment for 55 G0 fur an
amploya against assured accruing pending an sppeal from the judgment isken by the Insurer ls nal racoverable..,
..\he Insurer, not being parl of the costs, and essured's clalfn not BEEFUIA Sl after s payment of the judgment against i,
which was nol til alter affirmance on the appeal of such Judgmant. 150 217 insutanca 21TXVII Coverage—Liiabillty
insurance...

136, Loomis v, Blades
Unitad States District Court, D. Idaho, August 08, 2006 Not Raported in F.Supp,2d 2006 WL 2265260

Pending before the Court In this habsas corpus action is Respondent's Motion for Summary Dismissal (Docket
‘Mo, 12), Patitioner's Raquest for Admisslons {Docket No, 18), and Petittoner's Request for Hearing {Docket No,

‘20). All partles have consented to the jurisdiction of 8 United States Magisirate Judge (Docket No, 8), Having
‘reviewed the record...

paroke denisls, but chalienges hls senlence As a rasult lhis clnlm weuld haue BECH ed fof%y'twn days aﬂsr hls Apdl 1982
conviction. bacausa he did not fite a direct Appes]. See Wixom v. Washington, 264 F.3d B84 (8th Cir..,

137, Padgatt v, Shinsek|

Unitad States Court of Appeals, Fedaral Clreult. June 30, 2011 643 F.2d 950 2011 WL, 2573359

VETERANS - Attorney Fees, Strviving spouse of veteran could obiain fees under EAJA for aftamey hours
expended on vateran’s clalm siter veteran's death,

..Gan survive his death, Where, as here, a veleran dies aﬂsr his case hos bean submiﬂed to lhe Veierans Ccun z:ut be!ora

tha caurt has entered 1udgment on Wis e, & quetified acersad benafits claimant can substitule on 3ppas In nrderio ohlain
o judgment on the veteran's claim..,
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138, Sheets v. Terhune

United Statas District Court, E.D. Callfornia. April 28, 2004 355 F.Supp.2d 1138 2004 WL 1059818

gM’L’R’;GHTS P’rls&ns.”s"té!e'pr’is'c'sri’ef failed to exhaust avallable administrative remedies prior o filing civil
ghis suit

...\his claim, Piainhﬂ has sel !crth na avtdance demunsiraﬂng lhal a[tar his gccess clalrn accruad (at such !Ime as he suﬁerad
the *actust injury™), he submitied an zppesl grieving the denlal of access to the cours, {2] Furiner...

138, Ludwig v, Liberty Mut. Fire Ins. Co,

United States District Court, M.D, Florida, Fort Myers Divislon, June 83, 2013 Not Reported in F.Supp.2d 2013 WL
2408320

“This matter comes before the Court on the Plainliff, Chrisiopher Ludwig's Molicn i Remand and for an Award ™ |
ofCosts and Attorney's Fees (Daoc. # 18) filed on April 11, 2013. The Defendant Liberty Mutual filed its

Responae in Opposillan {Doc, # 25) on Aprit 29, 2043, The Mollon Is fully briefed and now ripe for the Court's
review, On June 14, 2{105,

140, Criaga v. Arnold
United States District Court, 5,0, New York. March 21, 2018 Slip Copy 2016 WL 11175885

Plaintitf Moises Orlega, pmceed]ng pro se, brings this ‘action alleging that Defendants failed 1o pmvlde im with
{1) a sign language Inlerprater when he sought dental treatmant al the New York University College of Dent!stry

(the;;CoHege"). and (2) adequate reprasentation end {ranstalion services during a hearing beflore the New
York...

Ahat the Iimilatmns panod :i%d nat begm to un umsl nrtar lhe d smissa! alhm Ar%icia 'm appual and tha Cmsrt ﬁnds ng

aulhority Io suppasn (s view PIRINTTs clalms st would have acgrued no later than July 14, 2008, Plainiif, however, did
Bt

141, Kershaw County v. Richland County

Supreme Court of South Carollna. July 12, 1801 61 3,C, 75 38 B.E. 283

“Appaal from common pleas circult count of Richiand county; Townsend, Judge. GIaIm by Karshew caunty
‘against Richland county for cosls and expenses of murder trlal. From decres of clreult courd reversing order of
board of commissioners of Richiand county disallowing the ¢laim, Richland county appeais. Reversed,

-.wheress, it appearing thal all of the itgms of sald &

Hershaw..

...5ad Righland county, amd, so hoiding, should have dismissed the 3
decreeing that..,

F tha order changing the venue from Ri:hl&nd cnunly lo

#al. (3) Because his honor erred In ordering and

i+ 142, Marsh v, BL. Croix County Sup'rs
Suprame Court of Wisconsin, August 01, 1877 42 Wis, 385 1877 WL 3632
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These are cross dppaals from the same judgment. The action Is (o racover monay pald on void tax cerlificates.
‘The plalntlffs are dissatisfied with the judgment because the amount recoverad was less than they ¢ almad; tha

county Is dissatisfied because lhere was any racovery. The objections lo any recovary will first be consldere'd
The firstervor..,

.wcour, By leavs of the circusl ccun againsl plalnhﬁs ob[ec\ on, aﬂar tba cause had come on for 1rial snd a iuw
Jthe same. 2. That more than six years had elapsed akteF the cause of action manlionad in the complaint | ancnwd hejore
saad ¢laim was presenied to the boand of supervisors of said county..,

143, Hook v, Lippolt
SUprema Cuun of lawa Augasl 29, 2008 755 N.W.2d 514 2008 WL 3882853

Fa}'umii‘a'ﬂéhs";Su'r;ibée'sz motorist was charged with knowledge of ¢laim against
state on date of collision wl%h state volunleer,

..Ihls chapler shall be forever bared, unless within lwo years aitar such alalm accruad the c!alm Pa made !n wriﬂng tn lhe
siala appeal board under this chap{er The time lo begln o suit .,

=+ 144, Valdez ex rel, Donely v, .8,
United States Court of Appeals, Second Clircult. February 28, 2008 518 F.3d 173 2008 WL 653541

LITIGATION - Limitations. Frauduient concealment is not essentlal to equitable tolling of statute of limitations, -
...5) Because sha filed the administrative clalm within sixy days 3#ta¥ the dismissal of the complaint and refiled an amend&é
com;:lalnl

..ranths of that danfal, tha first stap in resoiving this appasl is fixing e point in fhme al which the cause of scton asoTusd,
[1 | A ctaim undar the Federal Tort Claims Act accues on the dale. .,

= 145, Behring Intern., Inc, v, Imperial Iranian Air Force
United Statss Court ul’Appealu Third Circuit, February 03, 1983 899 F.2d 657 35 Fed.R.Sarv,2d 1261

Aniitigation anslng outofa freghbforwarding contract between American corporalion ‘and two instrumentaiities -
of Iran, tha corporation made a motion seeking to recover storage charges out of a Trust Account established

-by the pad!es pre-existing Saitlement Agresment which had been previously ratifed by the district court. The
‘Unitad,.,

American r.nrpcra!!un lo draw on tms! acmum tc sallsfy als cialm ro: slurage. chargas n:cruing ah‘.nr January 19. 1951 lhe
data lranian hostage crisls was settled..,

the rasldua of the account refurned io tran since the §ppei! of dafendants was nol limely fled, (8] 1708 Federal Courts...

p 148, Taylor v, State Farm Mut, Auta, ins. Co.
Court of Appeats of Arizona, Division 1, Dapartmunt E, Seplember 22, 1994 182 Ariz, 39 883 P.2d 38

‘Insurer brought bad falth claim sgainst automobile liabllity Insurar, The 5upeﬂor Court, Maricapa County,
‘Cause No, C-550148, Frederick J. Martona and Howard V, Peterson, JJ., entered judgment for Insured. Appng[
was laken, The Court of Appeals reversed and, on appaal, the Suprame Court, 175 Ariz. 148, B54 P.2d
1134,... o .
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..if we wera 1o adopt the approsch that bad falth S1ai8 do not FECTiIE untlt AAEF the BEPEE] of the underying Judgment s
a’ 1al, an insurad in Taylor's.., S

. he forced to wait years (!hree yaars passad from he ppaal of the Rings' judgmen! until it was alfirmed) before beginning...

147, Whitley's Elec. Sarvice, Inc, v. Sherrod
Suprame Court of North Carcling. November {1, 1977 283 N.C, 488 238 §.E.2d 60T

Action was brought by elecirical subcontraclor agalnst general construclion contractor for “services rendered.” ™
The Supetior Caurl, Wiison Counly, Bradford Tillery, J., entered judgment for plaintiff, and defendant ap

The Court of Appeals, 32 N.C.App. 338, 232 5.£.2d 223 teversed, and appeal was taken, The Supreme
Court, Exum, J., held...

-.was lailed anly as 1o those ltems which had accruad =fiaF 14 May 196& thal the mal mun's}udgmanl Includad recnvery far

.00 these earller clalms, and thal therefore ihe Courl ol Anpsals coreclly reversad am:l ramanded for new tilal on these
i85U85.,,

148. The Interstate No, 1

Ciroult Court of Appeals, Sscond Clroult, April 16, 1923 280 F. B2ZB 1923 AMC, 1118
Appeal from the District Court of the Uniled Stafes for the Southern District of New York, Sult in admiraity by
James Shawan & Sons, Inc., and olhers, against the steam tug Interstate No, 1, Feom the decree, Bums Bros,,
collbelants, appeal, Afﬂrmad i

against the above vessel, which at tha umas wh !he cla(ms Accny q was a ha;bar !ug. angagad In luwmg ln the harbor
CWtis further orderar thet the clerk of this coun, 3faF paying the faea of the officers of this court, pay...

148, Agollt v. Office of Inspector General, U,5. Department of Justice
United States District Court, District of Calumbla, August 34, 2015 125 F.Supp.3d 274 2015 WL 5138375

GOVERNMENT - Recards, FOIA oldim accrued 20 businass days afler requester filed last adminisirative”
appeal,

..Lolieen Knuar-Knieity 4., held that: {1} requesier's FOIA :ia!m :ccmd for purposes nf ssx-yem' sxaluta o! Itmttatlons, Eﬁ
busmess days altar she ﬁled last administralive appieal, and (2) QIG's search for regponsive records was sdeguale...

m 150, Bell v, Hummal
Court of Appeal, Second District, Divislan 3, California. October 28, 1982 136 Cal.App.3d 1008 186 Cal.Rptr. 688

Farmer client appaslsd from 2 judgment of the Superior Court, Los Angeles County, Alfred L. Margolis, J., |
dismissing his legal malpraclice action follewing the 5ustainlng of his former attorneys' demurrer withou! leave
o amend. The Court of Appeal, O'Brien, J., assigned, hetd that: (1) former ciienl had no right to voluntarily...

.1} former clienl had no right to voluniarly dismiss action Aftat demurrer had already baen suslained without leave to amand

and order of dismissal flled and thus notice of Bppes) from order of dismisgal was Intact; (2} runping of stalute..,

..damages arsing from atiomeys' allaged negigent failura fo assart such ciaima had nol fully accriad and statute of
metanons was tolled. Affirmed, West Headnotes {1...
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m 151, Wyatt v, Avoyelles Parish School Bd,
Court of Appeal of Louisiana, Third Clreuit. October 34, 2001 799 So.2d 1197 2001 WL 1337556

EDUCATION - Labor and Employment. School district employees were entitied to payment of unused accrued
leave on relirement. ¢ e o

uset gl end of each yearwas mvalid. (2} na clalmu for unuseci 8 Iea\m wouid have baan vlabia prior lo re%kemenl.
and thus claims that which were brought after ratirement had not presaribed; (3) former employee, wha had alsp..,

..enlitted sward of adddiona! atiorney fees upan succassiul defansa agains! sppeal, Airmed as amended. West Headnotes
[1] 231H Labor and Employment .,

162, Fraternal Composite Servicas, Ine, v, Karczewski
United States District Court, N.O, Naw York. September 21, 2004 315 B.R, 2523 2004 WL 2906811

"BANKRUPTCY - Case Adminisiration. Chapter 41 peiition filed by solvent deblor was nolIn good faith, "

Iransferred assets or placed tham beyend the reach of ciediio 8F the }udgmunt (3) whe!herlha cnse was iwo-;mriy “

e deblor exhausled ils stele-coun remedies in aliempting o Afipesl withoul paying a bend and whelher the dattor had
e:ammad

153, Pyles v, Young
Eourt of Apprals of Texas, Dallas, July 01, 2009 Not Reponted In 5W.3d 2009 WL, 1875581

Tany Pyles appeais the traditional summary judgment granted In favor of Loren and Loulise Young on thelr
afﬂrmative defense of res Judicata. In three issues, Pyles conlends the district court erred in grantlng Youngs'

compulsory counterclaims.., .
,--nel cite any applicable authorty supporung hls ccnteniion lhat a cla’ﬁ?i‘ fw uniusl ennchmant ::armol 1

de!ermining the right to possession ix affrmed on appaal, Accordingly, we conclude Pyles's argument presents m:thlng {or this
Court's..

164, Dorman v, Osmosa, Inc.

Court of Appeals of Indiana, Sapiomber 25, 2007 B73 N.E.24d 1102 2007 WL 2754768
LITIGATION - Jury. Trial courl's fallure ta replace juror, who was uﬁéét'ﬁé would lose income while 63'1'}&?9'."&55"
notan abuse of discretion.

slatement in a previously fled brief mat Trus!ee cuuld br{ng clalms aqcmlng onor aﬂar Saptemher ZG 1937 WaE a judicial
admission by the Trustes,

..@ cige upon which [ was relying was panding on afpeal waz a judicial admission of thal fact), vacated by 435..,

185, Henderson v, Zrellak

Unlied States District Court, W.D. Washington, at Tacoma, September (4, 2007 Not Reported in F.5upp,. 2d 2007 WL
2570447
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e e ks

;Plalntlﬁ' clalms that Defendents violated his civil rights by withholding cerain pra-triat ‘hearing lranscrip!s i
wiclation of a court order, and Defendants moved for summary judgment. Magistrate Judge Karen L. Strombam :
recommends that Defendants' molion should be granted because Plaintif's claims are time barred, Plainliff
‘filed objections to,..

elaims are sl Hime-berred, Pfainli!f argues howaver. thal hts clatms d:d noi acris unlﬂ :hsr he exhausted hls appe,gjg n!
ihe denla! of his habaas corpus petition in this...

158, Callaro v, State Farm Mut. Auto, Ins, Co.

United States District Court, M.D), Florida, Fort Myers Divizion. May 05, 2014 Nol Reparted in F.8upp.3d 2014 WL
1779264

“This matter comes before the Court on the Plaintiff, Frances A Galiare's Motion to Remand for an Award of |
‘Costs, Including Altorney's Fees (Doc.# 5 ) filed on May 10, 2014, The Defendant State Farm Automohlle

lnsurance Company, filad Its Respanse In Opposition (Doc.# 11 ) on April 24, 2014. The Mation Is now fully
.briefed and ripe for the Courl's...

Jemoval o lederal court was limely tumusa lha had !ailh clalm dld m:l acchue umil aftsr Ehe Saccnd Dis!rict Courl cf
Appen!s had declded lhe appeal on the undetlying UM claim. There is su!ht:my 1 hoth,..

157, Unlited Cities Gas Co. v. Brock Exploration Co.
United States District Court, D. Kansas, November 13, 1857 984 F.Supp. 1379 1987 WL 716142

-Natural gas local distribution company (LDC) broughl zction In state court against gas producer, seek!ng R
.damagas arising from producers untawful sates of natural gas o industrial customers within.company's
:edificaled terrtary, Produser removed action to federal court, Partles crass-maved for partial summary
‘judgment, and,,,

+Tha Districl Court Van Eebber cmef Judga ha:d lhal (1) n{tar 1995 amendmenls ekmina!sng ils treb!v: damages prm.-lslnn.
Kanaas Publie titlitles, .

.year limitations period on date thal stale court denled producer's 2ppaal of Kansas Corparation Commisslon’s (KGC) order
in company’s adminisirative complaint...

= 458, Padgett v. Nicholson
Unitad States Court of Appesls, Federal Clroult, January 05, 2007 473 F.2d 1364 2007 WL 28954

VETERANS - Parlles. Justice and fairmess to pariies weighed | in favor of substituting widow nunc pro uncfor
veleran when veteran died,

...aubsliluting widow nrunc pro (Une lcr untaran wh:m velamn diad afler h:: cass haa bean submiued fsr declssoa but bafore

Iavarah[e "
..continuing relevance and preciusive effect that Issues declded In veteran's appail had for widow’s l;i-benaﬁis glalm.

38 U.EC.A. §5121(a) 18] 34 Armed Services J4I1...

v+ 188, MeCammon v, Oldaker
Supreme Countof Appaa!s of West Virginla, June 04, 1999 205 W.Va, 24 516 S.E.2d 38
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LITIGATION - Limitations. Glaim for tort of outrage arising from underlying cese accrued when trlal court

finalized Its judgment. PO
-who represenied patiant in underying medical malpraclics aclion agains! physlcian.,_ii{ﬁlﬁj wécruad, for statule of limitalions
purposas, no laler than date upen which iriat courl denled patient's pesi-lrial motions dftaf judgment was entered on jury

verdict for physician, rathar than when such judgmant was affirmed on gppeal; In appealing underlying Judgment, aliormeys
wers simply exercising their clienl's..,

460, Anderson v. Chesley

Unlted States District Court, E.D, Kentucky, Northern Divislon,, at Covingtan, Novembar 16, 2010 Not Reported In
F.Supp.2d 2010 Wi 4738833

‘Pro se Pialatitis Christine Andersan and Candace Wenger were members of a stala court class action styled:
John Doe, ef al. v, Roman Caetholic Diocese of Covinglon, et al., Commonwaalth of Kentucky, Boone Circult
Court, No. 03-CI-181 (heraafier, "the Cathalic Diocase litigation”), The aclion settied In January 2008 with the... -

_May 28, 2009. 6 Howaver, under Kenlucky case faw, their claims did not Scarus untl &f{8F the plalnliffs were unsuccessful
in getting additional payments awarded by the Appezls Special Master and after the chalienges o the nifings of...

161. Wllks v, Chatar

United States District Court, N.BD. Winois, Eastern Divisisn, March 31, 1997 Not Reported in F.Supp, 1337 WL 158328
Plaintiff Weader Wilks, who suffers from back and lep probiems, depression, and substance abuse, applied for
Disablity Insurance Benelits {*DIB") snd Supplemental Security income {*581*) under Seclions 1611 and 1614
of the Soclal Security Act {"Act’), 42 U.8.C. §1381a, 1362a. The Commisslaner.

..wark. (R, 8l 38-46.) The instant acllon kwvolves Plaintils Eialdl for only those ben

PLainfiif doas not conlast that the prior decislon 18 res judicala for purposas ol this B
{o the Carlified...

NG #Er January 20, 1993
, {R. al 14} FN2, Al relerances are

162, Snyder v. Blue Cross and Biue Shield of Mich,

United States District Court, E.D. Mighigan, Northerss Division, Juty 18, 2007 Not Reporied in F.8upp.2d 2067 WL
2050812

Now before fhe Court are cross-motions for judgment on the administrative record of a plan adminisirator's
declsion, under the Employee Retiremant Income Security Act (ERISA), 28 U.5.C, § 1001, et saq, to deny

i’-;‘laintgff S!andra Snyder's clalm for benefits, Plaintiff has mada no showing, basad In the administrative record,
that the plan...

&, IL,G. That provislon bars filing suit untll 30 days BHEF the exhauslion of the

i : 4 procediwe; {his facl mititates in favar
of concluding that the aceruat date (or Plaintiff's clalm could fall no eanior than that time frame permits, If...

163. Hood v, Ford Molor Co,

Unhed States District Court, E,D, Michigan, Southern Divislon, August 19, 2019 Not Reported in F.Supp.2d 2091 WL
3651322

Plaintiffs Finnie Hood, Corine Elam, and Burion Haod have filed this proposed ciass action ERISA case against

WESTLAW & 20717 Thomson Reaters. Mo olaim to prginst UG, Bovernimen! Works, 39
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Delendants to recover allagadly unpald benefils hat Plaintifls argue (hat thay are entitled to undar collzclive
:bargalning agreements enlered Info by the parties. Plaintiffs also requast that the Court anjoln Trust from failing
‘ta pay.., ) B .
.representsiive thereuf far en!%ltemam to beneli!s under the Plan untl =flnr Iha clalms an nppaafs ;:mcedures of Ihe Plan
have been exhausled and, unless a..

provided under ERISA, no iater than wo yaars afiar such ¢lairi has docriiad. Na aiher gctlons may be brought agalns the
Plan maore. .

164, Nemes v. Korngut

United States District Courd, D, New Jersey, Decomber 24, 2008 Not Reported in F.Supp.2d 2008 WL 5401608
‘Plaintiff, Jefirey Nemes, a prisoner confined at the Mid-Stata Correctional Faciiity, Wrighislown, Naw Jersey,
-brings this civil rights astion, pursuant to 42 U.8.C. § 1983, At this time, the Count must review the complaint

.pursuant to 28 U.S.C. § 1815A 1o determine whethar it should be dismissed as frivolous or maliclous, for fallura
‘tostale a.,.

...attion. Plaintlif musl rakse mese daims thfough 8 habeas pe!:bon afw exhauslzaa c!alaw mun remedles any 19&3 case
regard:nu thase tlalris has nat yet assruad as Plaintif's conviclion has nol been overturned on appagl or through the hebeas
procedure. Flaintiif's claims regarding retalialion ars..,

< 185, McGeaa v, Schoolcraft Community Collegs

United States Courl of Appeals, Sixth Circyit. January 18, 2008 167 Fod Appx, 429 2008 WL, 126735

'EDUCATION - Torts, Community cal{aga was enlifled to abaclute immunity 2s to former student's state ot~
clalms,

- Fequest ta the Board la hear har slep seven appeal aﬁ.er she had been repealedly ncltﬁed tha! I‘ser Hme lo fi ia such an

appaal had expired canno! extend the agchial of her claims See Stewsrt v. United Stalas Veterans Admin., 722 F.Bupp.
408...

1686, Com,, State Pubiic Schoo! Bidg, Authorlty v. Noble C, Quandel Co.
Cammonwealth Court of Pennsylvaniz, January 14, 1881 137 Pa.Cmwlth, 252 585 A.2d 1436

State Publlc Schoo! Building Au!hcnty appealad order of Board of Cirlms, No, 1192~1987,in favor of prime

construction contractor on &lalms to recover cost of providing lamporary heat and redoing site preparation, The

‘Commonwealth Court, No, 2404 C.0. 1888, Pellegrini, J., held thal: (1) Authority was estopped from asserting..,
..Ahat Quandel's siie praparation claim Is not barred because he clalf d during the 30-day period EfiT the Executive

Diretlor rondored his adverse decision and Quande) thereafar fled its Bppas) within the statulary sik-month petiod.
Paragraph 75 provides, in..,

167, Cranpark, Inc. v. Rogers Group, ing,
United Stales Court of Appeals, Bixth Circult. April 22, 2016 821 F.3d 723 2018 WL 1612626

LiTIGATEON Parties Assat sale could affect resl-party-in-interast status nat Anicle I!lstanding

...of appropriale amount of pre- and postiudgment inlerest was approprisle. aftar the Cour of Appasls ravarsediudgment 34
maner of taw enlered by district cout...
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.based on losses thal sccurred over span of years, and tlalmg for certain losses arguntly aticriad at different imes, {33)
218 Interest 2181 Time and Computation..,

=« 168, U,8, v, Bank of Callna

United States Court of Appeals, 8ixth Clroult, Febreary 25, 1586 823 F.2d 3911 60 AF.T.R.2d 87-5324
‘Bank appealsd from judgment of the United States District Colirt, Middle District of Tennessee, L. Clure
‘Morton, Chief Judge, in faver of United States in action originally brought to foreciose on tax llens and to

‘enforce levy. The Court of Appaala, 721 F.2d 163, affirmed. Dispute subsequently arose as to amount of
postiudgment interestowingon,.. N

«and bank appealed from District Courl's dedslem swardlng suc.h- Interea! ARar Issulng unpublishezi upinion 7&5 F zd 1168.
the Courl of Appeasis, Conlie, Clreull Judge, held that: {1} postjudgment Interes| Ac6ruad on Government's tax ciaim al same
tale applicable in all civil cases; {2} postjudgment..,

169. Government Technlcal Services LLC v. U.S.
United States Count of Federal Claima, Dacember 29, 2008 90 Fed,CI, 522 2008 WL, 5185343

-GOVERNMENT CONTRACTS - Performance and Breach, Army Corps of Englﬁeers‘ declsion not lo exercise
contract's renewal optlon was not procurement action under Tucker Act.

file & wrilten claim with the €O within slx years after the acciual of the &laim and thal daim wars denfeﬁ this caun wuu!d
have Juristiclion to enfertain a tmely appeal of the denigl, See id. §§605 609 see also...

22 170, Manterola v, Farmers Ins. Exchange

Court of Appeals of Arlzona, Division 2, Department A. August 2B, 2001 200 Arlz. 572 30 P.3d 639

INSURANCE Limltaunns. Bad fa;i.h clalm was ﬁrne ban' ] priur lo deciara!ury judgmem acﬂon on coueraga

Grded in May 1996, thisly days 3187 the entry of final
iudgmenl In her P aclinn agalnsl the Eiiases with na ahpes! thersfrom having been ﬁled Because Maniercla fifed har bad
{aith...

12 171, MeDade v, Slazon

Supreme Court of New Jersey, December 22, 2011 208 NLJ, 4563 32 A.3d 1122

GOVERNMENT - Tort r‘:aa’"“"‘";;*_i"ta“asea\;ery"ma‘e"a'nfﬁat‘s;sp‘s';'z;s plalniiiT's fallire to fle tmely notice of Eiaim
against public entily, i
. Jhey were advised of 1he iden!:iy u! the pipe 5 OWner, ARar granung teaue tn appaal the Appeua!ﬂ Division mversed ths

deniat of summary judgment, halding that the discavery nila did not tofl the gconial of plaintifis’ claims In the absence of an
order granting leava {o file..,

172. In re Res|dential Capital, LLC

?g United States Distrlct Court, 5.0, Now Yock. Septomber 21, 2018 558 B.R. 77 2018 WL 5137840

BANKRUPTCY - Ciaims. Conlracl-based atiomey fee ciaims grounded in prepetition agrasmenis also arose

WESTLAYW & 2077 Thomson Reuters, Mo susm o arigine! U.S Sovernmand Works. 41
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prapetition

..25alns! the ?rusi s c!alms Fina%iy, ln a recen\ dec!sinn dec!ded aftnr the Baakmpicy Couti Issued lls Gidur. lha Cour! ul’
Appsala for the Ninih Circuit acknowledged thal broad applicalion of the..

...18 inconsisten! wilh the Ninlh Clrcults falr contemptation test for glalm sccmni and, In an effon 1o reconcila the two,
exn!aaned {hal...

173, Cody v, Missourl Bd, of Probation and Parole
United States District Court, W.D. Missourl, Westemn Division, April 10, 1978 468 F.5upp. 431

htips://www.wastlaw.com/Search/Resulis.htmi?guery=f%3ARtransitionType=Search&contextData=328sc.Defa
u1E%298VR=3 0&RS=chit1.0

On order directing habeas corpus petilloner i shaw cause why the action should not be dismissed as an abuse
-of the writ, the District Court, Russell G, Clark, J,, held, inter alia, that: (1) where the evidence showsd that, with -

‘respect o the four laims raised in motion lo amend habeas petiﬁun. {he petitioner withheld them from
consideration by...

.2 diferent footing, however, As peﬂﬂaner pruperiy nmes !he uedlt ciglm d{»d nm first AcE A un!li a-ppmximale!y lhe sama
time as bis firal federal habeas corpus palition, long @Rer he had pursued hs direct slate ahpes), White the preferable
procefure would have been dismissal of No ..

: 174. Phillips v. Shinsekl
United States Court af Appeals, Fedaral Clrcuil Seplembar 25, 2009 581 F.3d 1358 2048 WL 3051752
VETERANS - Disablity Benafits, Survivors wera eilgiole to be substituted as acerued-benefits claimants and
:EAJA-claimants upon death of veleran-clalimants, o
.fathers was appropriate, on grounds thal vetcramclalmarzts had dlad a rdisabﬂ!ty bener ts clalms were submﬂled !o Guun

of Appaals for Veterans Claims and danlal of substitulion woutd adversely affeet acerisd-banehis claima, where cour's
decislans ramavad significant readblock from daughters' paths to...

4175, Luke v. IKON Office Solutions Inc,

United Staies District Court, O, Minnesota, August 04, 2002 Not Reportad In F.Supp.2d 2002 WL 1835645
Plalniff L. Dean Luke, for himself and on behalf of others similarly stuated, brings this ciass action against
dafandanis IKON Office Solutions inc. (“IKON") a2nd tha {KON Office Solutions 1991 Delerred Compensation

Plan (the "Plan®) under the Employee Relirement Income Security Act of 1974 {*ERISA"}, 29 U.8.C. §
1132(a)}{1)(B). to recovar benelits...

liligation. The Cour! thus concludes that iha geneml mle far

il applies and therefore Luke's fing of the
timely. CRDER Based upon the foregolng, the
submissions of...

378, Anderson v, \1.5,
United States Qourt of Fedaral Claims, Decembaor 12, 2002 64 Fed,Cl, 620 2002 WL 31778676

MILITARY LAW - Parsonnel. Servicemember was entifled to back pay for pefiod of erraneous forfelture, |-

wasTLAw & Z017 Themson Meutors. No Cltm i onging! WS, Governmenl wWorks 42
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747 (2002) (holding that because "wiimate Kabilily to pay plaintll aftet his conlraciual discharge dale depends exclusivaly on
ihe autcome of his appea(n and because those appeals are nol concluded, dafendant's motion {o digmiss paintif’s claim for
aclive-duly pay accrusd after [expiration of enlistmenl] is granied” see also Knight, 26...

= 177, County of Los Angelaes v, Superior Court (Crystal B,, Steven G., Anlta G.}
Cuurt of Appani Second Dlstrlct Divialon 3. Caiilumia Augustzs 2001 94 Cal.App 4th 1303 111 CaI.Rplr,Zd 471

ar gran!mg ahnmativa wril and issumg slay of
i, for purposes of application to fife Jate

fmm c!alm-!‘lmg requsremen!s Coun!y pemlcnad fof wrtl ul’ miasds
pmcued%ngs, the Court of Appad} Croskey . J., held thal minors’ &lg
claims, on date...

178, Weston County Hosp. Joint Powers Bd. v. Westates Const, Co,
Supreme Court of Wyoming. November 20, 1892 841 P.2d 841 1982 WL 337038

Company flied motion far ordar confirming arbitration award in its favar and against County Hospitat Joint -
Powers Board. The Distrlct Court of Laramie Counly, Nicholas G, Kalokathig, J., after ruling that Board was not
a *palitical subdivision” and that cormpany’s ctalm flrst sccruad when American Arb{lralion Associalion entared,..

..The Dhstrict Cour of i.aramia Counly Nicholas G. Kaiokathis | J., Aft#f ruling that Board was not a "poiiiical subdivision™ and
ihai company's clalm frst @oeriad whan Ametican Arbitration Assoc:atlun entered iis award, denied Board's molion...

Thumas J., held that...

1= 179, Minor v, State

Supreme Court of lows, June 15. 2012 B18 N.W.2d 383 iﬁ12 WL 21'51485

‘{o child In need a!’ asslslance procesding,

«this chapter shalt be lorever barred, unless \M!hm twu yBars aftar such clalm a
siate sppeal board under this chaplar.” Id, §689.13 8 FN7...

ed, lha j-:l_alm ls mada in Wfillng 10 !ha

180. JJK Group, Inc, v. VW Intern,, Inc.
Unlted Statas District Court, D, Maryland, March 27, 2045 Not Reported in F.Supp.3d 2015 WL 1453841

This matter is before the Court on & Molion for Partisl Summary Judgment filed by prime coniractor Plaintif JJK

Group, inc. ("JJK™), and cross Metlons for Summary Judgment filed by subcontractor Defendant VW

‘Internatlonal. Inc, ("VWI") and its surely, Defendant First National Insurance Company of America (FirsL...

. unless mherw:se stated in this conlract, submilted within 6 years & al of the Ridim to the Conlracling Officer tur 8
wrmen decislan ) The...

caniract, panding Fnal resclulion of any request for reliel, clalm, BpRBE], or ection arising under the conlract, Bpd comply
wﬂh ARY...

weamtLaye €U Thomaon Heaters, N clagn o anginat U8 Govarnment Warks, A3
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w 181, Back River LLC v, Jablen
Court of Spaclat Appasls of taryland, November 07, 2016 Not Reportsd In A.3d 2016 W1, 6664893
Judicial tolling s @ narrow and disfavored doctrine, rarely invoked and even more rarely affinmed. Overmiiance
on Judiclal toling can “lurn a legislative judgment 85 (o 2 fling deadline into judiclal batancing of competing
.equitias, canferring an the Judiclal branch broad discretion to ameliorate the stern commands of the leglslative...

...opinion, contradicied Hseif as 1o whether the limiiations period began 2Hef the decision of the Counly Board of Ap iI. or
afier this Courl's decigion in Back River |. The disputed sentence reads: “By this courl’s calculgtion, the Plzintile’ c!:im

atCrugd during Back River |, when Ihe Ballimore County Boerd of ARpiegt first denled the variances and found the tower io
ba..

182, Back River, LLC v, Jablan
Court of Special Appeals of Maryland, December 02, 2016 Not Reponted In A.3d 2016 WL 7077675

Judicial toling Is a narrow and disfavored doctrine, raraly invoked and even more rarely affirmed. Overreliance
on judicial folling can "turn a legisiative judgment as to a fling deadiine into [udicial balancing of compating .
equities, conferring on the judiclal branch broad discrafion to ameliorale the stern eommands of the lagisiative.,, -

- opinion, contradicled itaelf as to whether the Bmitalions pariod began after the decislon of the Counly Board of Appcal or
aﬂer Ihis Coun's decision in Back River 1. The dispuled senlence reads: “By this court's calculation, the Plaintifs' Elalir

accried during Back River |, whan the Ballimors County Board of App#als first denled the variancas and found the lower to
be...

« 183, Paalan v. U.S.
Unlted States Court of Federal Claims, March 04, 2002 51 Fed.Cl 738 2602 WL 304314

‘MILITARY LAW - Personnel, Former Navy member railad fo state & cimim for military pay based on iransfer fo
Flzet Reserve,

.81 1083, Becayse %hle Navy 8 uﬂimate kabilsty o psy p|amlsfr nﬂar h{s cnntrar.!ual dlscharge dale depenas exdusiveiy on me

uu!cume of his appeals, and hecause thoss appua!s are ot concluded, defendant's motion 1o dismiss plaintifs claim for
active-duly pay accried sfler Novermber 28, 1995, is granted 4. Entiffament {o compensation, ,,

184, Environmental Safety Consultants, inc. v. U.5.

United States Court of Federal Clalma, February 11, 2011 87 Fed,Cl, 180 2011 WL 488685
GOVERNMENT CONTRACTS - Limitations, Ganfraciors ciaims "si&’m'rhiﬁé“ffé}ﬁ"Néw;é'iéﬁﬁih’éﬁéh 'fdi-’ii’éiééifi’”;
on contract were time-barred, :

Ahe federal govemment to a cnnlracting olﬁcer ‘wﬂhln B yaafs nttur !ha [T ,nzsl uf 1he clalm compare #1 U S c. §605(c}(5)
‘Any failore by..

«denylng ihe tlalim and will aulhorize the commencement of the appaal or sult on the clakm with Pub.L. No. 111-350...

+ 185, Spurlock v. Whitley
Unitad States District Caurt, M.D. Tennesseo, Nashville Divisian, July 17, 1997 971 F.Supp. 11665 1937 WL 431152

Piaintiffs, whose canvictions on repruseculk:n for murder were  subsequently vacated, sued for wmngml

WESTLAW 2 217 Thomenn Rewlars, No olaim is ongial U8, Governmarnd Works. 44
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ks

investigation, praseculion, conviction, incarceration and reprosecution based on alleged fabricated evidence

and perjurad testimany by city and county officers and attorneys, and brought claims under 551981, 1983, and
state law...

..of imitatians, uniil iheir conviclions wera vacaled and pmseculians lermlnaled cizims dld nct Avnrue aﬂar cnnv!cﬁuns wite

ouenurned on appeal whera slale did not abandon its prosecution afier appaal and one plelnkifl was refred and ofher
ressivad charges by... .

= 188, Greeo v, United Technologles Corp.

Supreme Court of Connecticut. February 28, 2006 277 Conn. 337 B30 A.2d 1268

ENVIRONMENTAL LAW - Hazardous Substances, Wranghul death stalule barred glaims arlsing from exposure
1o hazardous substances that occurred at employer's facilities, s

. 3trike clalms related lo wranglful death, and plaintifls appealad. Ho!dmgs Aﬂar lrarisfening ap| ,ea! the Suprame Couri
Palrner J., held thal (1) wrongful. .

wifl Comprehensiva Enviranmenial Respnnse Compensalion, and Liablity Act (CERCLA} governing aceriai dale of cialma
resuiling from axposure lo hazardous substances did nel preempt Conneclicat..

187, Casteliano v. Shinsekl
United States Court of Appeals for Veterans Clalms, December 22, 2011 25 VoL App. 145 2011 WL 6415348

VETERANS - Appeals. Board of Veterans' Appeals did not violate its duty un remand tn feadjudscaie c i

«2011. Declded Dec, 22, 2011, Background: Surviving spouse who filed aceruad benefils Glalm RItar velsren's death

appeeled decision of the Board of Velerans' Appeals (hat denied enlitiement to service connection {or bipolar disarder,
servica,.,

m,

» 188. DeVito v, Penslon Plan of Local 819 L.B.T, Penslon Fund

Unlted States District Court, 5,0, New York, January 07, 1887 875 F.Supp. 258 1897 WL 562008

-Adminlsiralor of Employse Relirement incame ‘Security Act (ERISA) pension plan beneficlary's estate sued ptan
and plan's Board of Trustees, for sfleged viclations of ERISA and the Teff Harlley Acl, On cross-motions for

summary Judgment, the District Court, Lows, J,, held that: (1) imitations perlod on nonfiductary ERISA glalm
_bepantorun...

~Supra, FNT, Plaintiff arguag lhal lhe aclua| da!e ul lhe nccruai uf lhEs cln il 15 July 1959-—-—-01' slxty days after Defendams
eifecuve!y denied Plainii's appeal by failing lo render 8 decision on the appesl. Ses PL's Reply Marmn, at 17 (clting 28 CF.R,
§8..,

188, Shell Gil Company v. Unliad States
United States Court of Fedaral Claims. January 08, 2817 ~ Fed,Cl, ~ 2017 WL 75856
GOVERNMENT - Uniled Siales, it was raasonably foreseeable thal ofl producers would invake avialion fuel
.preductien contracts to cover the cost of acld waste cleanup under CERCLA, e ——
..per eentum per annum for the period beginning thidy days after (he date ficed for !an-nmaisnn and ending with the dale...

- f the prime conlractor unraasonably delays the setilement of his ¢lalm, interest shall not dcerie for the pericd of such delay,
(2} if inlerast for the peribd after iermination on any advance payment nrlcan. made or guaranieed...

WESTLAYY &) 2017 Thornaon Sautars. N clzon 10 ongaat LS, Governmanl Works, 45
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++ 180, Balley Lumber Co, v. Mason
Suprema Count of Mississippl, May 20, 1881 401 So.2d §36

https://www.westlaw.com/Search/Results. htmPquery=fi%3A&transitionType=Saarch&contextData=%28sc. Defa
E;%ZQ&VR:B D&RS"cbltl

. Ruble Griffin, J., reversing order of Werkmen's Compensatiun Cormmission sustaining employer and Insurars

mation lo dismiss worker‘s petition to reopsn compromise setilemant. Tha Supreme Court, Bowling, J., hald that f
Commission made N

191, Rowa v, Gary, Wllliams, Parent], Watson & Gary, P.LL.C.

United States District Court, N.O. Georgla, Atlanta Divisfon, March 21, 2016 181 F.Supp.3d 1161 2016 WL 33504583
TORTS -+ RICO, Cancert i:‘r'(:"ﬁio‘té’ré falied lo plausibly df'b’é‘r&éﬁi’é&i}'ﬁl’lééé‘é"patt'ér‘h of rackateering aciivity”
predicaled on a scheme o commit fraud, ( ‘ ,

.ihe Complaint In the light most favorable to Plainliﬁs. iha claimn began to accrug on Oclobsr 2 ZODE when lhe Supreme

Coun denled the plaintitl's pelitlon for cedlorarl @ftar the Second Cirouit Courd Appaals sfimmed Judge Pattarsan’s summary
judgment order, Therefore, hecause the federat..,

7w 192, Moore v, Haviland
United Statss District Cnurt, N0, Ohio, Eastern Division, February 28, 2007 476 F.Supp.2d 768 20607 WL 832682

at va!{dly waave his ﬁght io counsel at trial

Generat 197 6{13 L:ml!auuns Laches or D&%ay 297 603, 5 k Al {Formerly 167h803 Clalms thal prisoner suughl o
add tn habeas petition by amendment bepan la socrue ninety days BREF slate suprame court dismissed prisoaer's delayad
appeal of convictlon, ond thus wers time-baretd; since new ciaims. .

v 193, Kwal Fun Wong v, Beebe
Unlted States Court of Appeals, Ninth Clrcull Ogtoher 09, 2013 732 F.3d 1030 2013 WL 5539621

GOVERNMENT - Tort Claliis, FTCA siatule of iimilations was equilably tolled based on district court dalay,
..be barred unlass the petition Is filed within six years aftar sush clalm first AEciied.” is jurladictional); Bowles, 551 U.S. at
213,127 B.Cy, 2380...

.ALB.C. §2107(a) and {c) , which provide thal *rio dppeal shail bring any judgment, order or dacres I an aclion...

i+ 194, Adams v. Roberison
Supreme Court of Alabama, December 22, 1385 576 So.2d 1265 1895 WL 756680

insureds brought class action against health insurer to recover for fraud caising them 1o switch cancer .

wWEsTRAYW 82047 Thomean Reutary. Mo olam i orighngt U5, Sovernman! Works, 48
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insurance policies, The Circult Court, Barbour County, No. CV-82-021,William H. Robertson, J., approved
seftiement. Objecting class members sppealed. The Supremea Court, Kennedy, J., held that: (1),
-{rom the dale of (his Crder; or (ill) ona year atter eniry of Judgment or final order by ihe Alabama Suprema..,

«Court, withou! regard to whether any petilion for ceriioran or appail o the United States Supreme Caurl is filed with
fespect.,,

WERTLAYY @ Y Thomaon Fewters, Ne claim o ohgnat 1.3, Goverminent Wirks, A7
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1. Pricasplan Development Corp, v. Total 3.A.
United Stales Court of Appeals, Second Circult. Otobur 21, 2010 387 Fed. Appx, 673 2010 WL 4136810

LITIGATION - Limitations. Colorado's accrual provisions for an Unjust anﬂchmantciaim ﬁéféébbﬂé:ébiéﬁﬁﬁéf
Naw York's borrowlng statute, ;

.. 2009 WL 4163513, dismissed the comptamt. Hn:mngs The Coun n!Ap peal

Bnrichmant aceriet when French corparation afisgedly misappropriated davaluper 5 cnnﬁdanllai information, and (2)

Calorado's agerial provisions for an Uinjuai endehimiant clalm were apphicable, undar New York's borrowing statule, Affirmed
West, .,

2. Natimir Restaurant Supply Ltd. v. London 62 Co.
Supreme Counr, Appaliste Division, First Department, New York. May 26, 1968 140 A.D.2d 261 528 N.Y.8.2d 554

Tenant brought action against tandlord to recaver axcess amounls pald on electric bill, The. upfume Court,
New Yark County, Ethel Danzlg, J., denlad landlord's motion for summary judgment, and 8ppeal was taken,
The Supreme Court, Appellate Dtvislnn held that tenant saeking to recaver from landlord, upon discovery that
tenant had been charged for,,

..ol dismissing so much of plaintifs' bmach of cnmract and unjust snﬁchmem c!a!ms as accruad pﬁar !-:3 March 21 1980
arsd the order is olhenvise affimed, withoul costs, The Jacis of this case, as ratevant herewith ..

3. Pomeroy v, Schwartz
Court of Appeals of Ohlo, Eighth District, Cuyahoga County, November 07, 2013 Silp Copy 2013 WL 5570404

INSURANGE - Health, Six-yesr siatila of fimilations for breach of coniract began to run on date of last payment
by Insurance agency, o |

faver of client, and ptaln!iﬁs appeale.d Hn!dings' Tha Cmm u{
far s
...of oral gontract elziay; and (3) plainliis’ daim for Unjlst garchimant dcerued, and siv-yesr statule of limitations began to
fun, on...

£, Tim Mccermack . J., held fhat; (1) plaintfis' claims

4, SwaHord v. Schwellzer

Distriet Court of Appeal of Florkda, Fourth District. July 20, 2005 906 50.2d 1194 2005 WL, 1881823
REAL PROPERTY - Vandar and Purchaser, Prospective purchasers who made Improvements in éuntem;ilétidﬁf
of purchasing property siated clalim for unjust enrichment.

L tismiss counterclalm, Prospective purchasers Bppaaled. Hnldlnps ‘nm Dlslnci Gaur# c!Appaa} he!d lhat (1) pruspee:%wa
purchasens’ allegations that they made.,.

...purchasing It stated clatm for unjust enrichment, and (2) uniust enfichmignt dlaim nccrund on dales improvemenls were
made. Reversed and remandad, Wes! Haadnolas...

WERTLAY @ FGYT Tremson Hewais, No claing 1 ong 5. GrvenumentUNorks, 1
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5. Evanston Ins. Co, v, National Union Fire Ins, Co, of Plttsburgh, PA,

Unitod Stales District Gourt, E.D. Texas. July 13, 2010 Not Reported In F,Supp.2d 2010 WL 2554248
Pending before the court Is Defendant Nationai Unlon Fire insurance Gompany of Pitisburgh, Pa.'s ("National
Unfon™ Motion for Regansideration (# 12), Natlona! Unlon requests that the court reconsider the ruling In iis

Memorandum and Order (# 11) dated April 5, 2010, in which the court denied National Unlon's motion o
dismissaste..

in lime at which Evanstnn s daims !or cuntr:bulh:n and unjust eanchrnm! ac
Appsals hald thal Evansion was obligated {o provide coverage forthe..,

d —when the Texas Court of

6, Royal Forest Condominium Owners's Ass'n v, Kilgore

Missaurt Court of Appeals, Eastern Dintrict, Division Four, Dacamber 24, 2013 416 §,W.3d 370 2013 WI. 6818186
LITIGATION - Limitations, Cause of action for unjust énrichment arising from allegedly improper condominium
{ee credils accrued upon final credit,

. ramaining clalms Former presiden nppralad Hakding The Cnun ol Appaals Gasy M Gaannlr .!r J he!cf mal cause of
ac!uaa for unjust enrichmant accried, for milalions purposes, on first day of month {oflowing month,..

7. Grilli v, Smith
Court of Appeals of Qhio, Fifth Districl, Fairfleld County. Decembier 25, 2042 Slip Copy 2012 WL 671200

{14 Defendants-appelfiants Vlrglnla Smith, Diana Camden, Grilli Real Estata Curporahon and Valerlo's, Inc.,
appeal & judgmant of the Court of Gommon Plaas of Falrfield County, Ohio, entered in favor of .

plaintiffs-appeliess the Estale of Robart V. Grlll by and through Virginia Gritll, the Executor and Administralor
.and Virginta Grilll In her..,

~AP-1328, ZGBZ-OMMEQS lhe Franklan Cnunly Cnun n! Appnls tuunti a c%aim fc ur
uaia on which the money is wrongfully ablained...

1 85 on the.

- @, W8, v, Stebbins
U.5. Court of Appeals for the Armett Forces. August 30, 2005 61 M.J, 365 2005 WL 2055760

MILITARY LAW - Beniencing. Fine of $75,000 was no! excessive In violallon of the Elghth Amendment,
1881} {noting Ihal there I8 no Jegal requirament fhal such | unjust] enrichment Aéere befora a fne can be egltimaiely
Imposaﬁ and upholding a...

. Stoies v, Kehth, 44 CM.R. 582, 584-B5 {A.F.C.M R.197 %) { afirming a fine of $15,000 for drug-related offenses); Uniled
State:

8. Pyles v. Young
cclti)n of Appeals of Texas, Dallas, July 01, 2009 Not Reported in 5.W.3d 2003 WL 1875501
o

Tony Pyles appeais the traditional stmmary judgment granted In favor of Loren and Loulse Young on thelr )
affirmative defense of res judicate. n three issues, Pyles contends the district court arred In granting Youngs'
motion for summary judgment because his fraud, unjust entichiment, and statutory dsmages claims were not

WESTLAYW 3 2017 Themson Reuters, Mo clam o ongmal 1.8 Governmenl Woiks. 2
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e
s

cempulsary counterclaims,,,

.any applicable aulharity supporiing his confantion tha! s claim for un]uut enﬂchmunt carmal actria unm after a suél

datermining the righ! to possession Is affirmed on appeal, Accordingly, we conclude Pyles's argumant prasents tothing for
this Court's...

40, U.S. v. Erle County Madical Center
Unlted States District Court, W.D. New Yorh., October 30, 2002 Not Reporwd in F.Supp.2d 2002 WL 31655004

United Slates brought action against county medical center, aliaging thal medical center submiited fraudulent
Medicare claims far reimbursement, In violation of the False Claims Act {(FCA) and asseriing refaled fraud and

sontract claims, Medical center moved 1o dismiss, The District Court, Elfvin, J., hald that: (1) medical center was
su Jurls; (2)... menmima ot

.-.Bee Blusal Maa!s al 831 Tha Sc:ond cucuit Coun n! Appn!n has held that an unjust anrichrnant claim aco sﬁ upon
octu:mnm of the wmngfut act giving rise 1o the...

: 11, News World Communications, Inc, v. Thompsen

District of Columbla Court of Appeals, July 14, 2005 678 A.2d 1218 2006 WL 1853884

COMMERCIAL LAW - Limitations. Unjust 8hFiEhiment claim accrued al time fast service was rendered. |
. unjus! ensichment claim. Nawspaper appeated. Holding: The Court of Appeals Schwoit , J,, held that urjust enrchmant
clalin scerued al time Ides proposer’s las! servics was rendered and she...

= 12, Renee Unlimlted, Inc. v, City of Atlanta

WEGHLAW 43 2017 Thomine

Court of Appeals of Goorgla, November 20, 2008 301 Ga.App. 254 637 S.E.2d 233

LITIGATION - Limitations, Evidence was sulficlent In support finding unjust enrichment claim had not accrued
more than {our years before city brought elaim,

.5731,408, and maker and owner appesled. Holdings: The Cuurt ur Appuah Miiler . C,J.. hald thal: (‘l) loan maker and
CWNRl..

...[2) evidanco was sufficient to support inding that unjist gntichimant claim had nol 3ccied more than four years prior to
::siy bringlag claim lor. .

13. Pero v. Knowlden

Court of Appeals of Utsh, Septamber 18, 2014 335 P.3d 55 2014 WL 4628701
LITIGATION - Limitations. Cause of action for constructive lrust concerning san's fallure o reconvey p:‘éﬁéﬁi""”’”
accrued under discovery rule mora than four years befom maother filed complain,

warerad judgment for son, Mother sppesaled, Holdings: The Cour of Appaais Pearce , J., hetd lha: (1) :amand for addltianai
fingdings...

..and {2) zauses of gelion for constructive trust and tinjust enfchment &
hemrﬁ mother filed...

ed under discovery sule mare than four yesrs

sy Muocdenn W engen U S Govarnmen! YYoks, 3
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= 14, Paim Beach Co, v, Dun & Bradstreet, Inc,

Coun of Anpeals of Chig, First District, Hamilton County, August 30, 1995 108 Ohlo App.dd 167 865 N,E.2d 718
Limitations. Customer's fraud and unjust enrichment claims againsi credit reporting service was barred by
limitations. ST

-.5ervice on imitations grounds. and customer uppealed. The Coun of Appeals held that: (1) lour-yesr fimitations perlod
applicable to cuslomers. ., s s s
~and viag subject fo seme imitations periad; and (3) customer's Unjist 8Hfch ant claim acerued at and of last subscriplion
year in which aervice aliegedly...

15, Sherer v. Sherar
Court of Appeals of Texas, Texarkana. January 04, 2013 383 §.W.3d 480 2043 WL 50249

ESTATE PLANNING AND PROBATE - Trusts, Inifial judigment which required an aceounting was intericeutory

and unappeatable until subsaquent judgment awarded damages. , e
-1 ailomey fees. Step.-mather appesled, Holdings: The Courl of Appeals, Carter , J., held that: {1) Tirst Judgment, which
reguited. .

-.oemsges and alioney fees; (2) grandchiidrens’ cause of aclion aciriet when thelr Linjus! enrichiient cause of action
accrued, not when the tial coud imposed a construstive trust; and.,.

18, Johnstan-Tombighee Furniture M. Co,, Inc. v. Barry
Court of Civil Appeats of Alabama, January 06, 2006 937 So.2d 1047 2006 WL 154563

.BUSINESS ORGANIZATIONS - Officers and Directars, Claims against former president of corporation were not
lolted during perfod before fonmer president sold his interest,
.reversed and remanded, Holdings: On remand, the Court of Clvil Api

elieqing breach of iduciary duly, converslon, and Unjust snrichmant
for purchase of real...

ii_!]gid that: {1} clalms agains! former presigent
rued, for imilutions purposas, whan corporation paid

17. Moskovits v, Aldridge Pite, LLP
Unlied Statos Cowrt of Appasds, Eleventh Clreult, January 24, 2017 Fed.Appx, —- 2017 Wi 343519

Pro se plaintiff Atexander Moskovils filed a putalive class-aclion sull In the Southem Districl of Florida agalnst ™
twenty-three defendants, alleging that defendants engaged In 2 widaspread conspiracy to freudulently foreclose

on morigaged properties throughout the state of Florida. Plaintiff appeals from the district court's sua sponte
“dismizssal...

- [But Piaintiff alleges no facts In his complaint of on apipesl from which we might Infer that an tinjust anrichment clalm bagan
to accrue wilhin this nerrow and cruclal timeframa. Indeed, nona of the...

+ 18, Great Plains Trust Co. v. Union Pacific R. Co,
United States Court of Appeals, Eighth Clrouit June 28, 2007 482 F.3d BAE 2007 WL 1855643

WESTLAW . #2077 Thomson Fautsrs, Mo clain o osiging 1.5, Government Woie, 4
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COMMERCIAL LAW - Dbt Collection. Under Missouri borrowing statute, clalms for unpaid intereston
debentures sccrued in Kansas and were lime barred,

.claims as tima-batred. Holder sppeated. Haldings: The Count of Appaata Bawman Clecult Judge. huld lhat &) ho!derwas
mJt

.year stalute of Emitations for unjust enrichment applied; (5) unjust énslchivent elaim dceried in Kansas when Issuer
received improper benefit by faijure to ..

: 19, Vila v, Inter-American Investment, Corp,
Unitad States Court of Appeals, District of Columbia Clreult, June 18, 2009 570 F.3d 274 2009 WL 1709217

INTERNATIONAL LAW - Forelgn Soveraigns, international commerclal lendmg organtzation waived immunily
from banking consuitant's unjist enrichmant claim.

Elgirn was imely filed, Lender appeaied. Hoklings: The Ccun of Appeals Rngers Circuit Judg he!d thalz (1) !:mdar wnived
1014, .

..and (2) remand wat warranlat 1o dolermine dale of acenial of unjust enrichment claim under stafute of lmitatians,
Affirmed and remandad, Witliams , Senlor..

20, Jason v, Natlonal Loan Recoverles, LLC
Court of Special Apprals of Maryland, Apdl 81, 2016 227 Md App. 516 134 A.3d 421

COMMERGIAL LAW - Limltations, Dablor's collataral challenge to judgment as void was not required to‘bé‘hiea’
within thres-year slatute of imitations for civil actions.

..as time baned. Debior appasied. Heldings: The Cour of § pm::a! Anpaala, Mereﬂlth J he[d mnt u)debtarsccua!emt
cha‘lenge thrpugh..,

.aulions on judgmeni applied to unjus! endehment elaim; (3) uRlist §irchment claim actrued when purchaser recelved
funds fo salisfy judgment; and {4,,.

21, Northern Natural Gas Co. v, Nash Oll & Gas, Inc,
Unlted States Court of Appeals, Tenth Clecult, May 19, 2008 525 F.3d 626 2008 WL 2080562

ENERGY AND UTILITIES - Dil 2nd Gas. Continuing-tont Bxcepﬁon o statute of limitations did not apply o
conversion and unjust enrichmsﬂt clalms.

..ot decide the issue and assume for purposes o! lh!s 1 ‘aai 1hal bcx:h !ha clalm lur converslen and lha claim for L
shriEhmant aceriad when Nordhem's infury besame "rensanably ascedsinable,” [1 {2} [3) *The..,

22, Patel v, Krisjal, L.L.C,

Courl of Appeals of Ohlo, Tenth District, Frankiln County, March 28, 2013 Slip Capy 2013 WL 1287344

TORTS - Limitations. Any upjust snrichment clalm arising o of transfer of corparate assels o LLC accrued al
the time of {ransfer.

. .and terminaled the case. Administralors appealed. Holdings' The Court of Appeals, Cannar , J,, hald thel (1) any diijust
enrichment claim acerusd at the tme of the transfar of tunds; (2.

WESTLAYE 40 2007 Themson Reateg, Mo plaag w arglrasl DS Govensment Warks, 5
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- 23. Freeblrd, Ing, v, Merit Energy Co.
United States District Court, D, Kansas, August 01, 2012 883 F.Supp.2d 1026 2012 WL 3142870

ENERGY AND UTILITIES - Oif and Gas. Royalty payments far gas lease ware not made theough open
accounts, as would tolt statule of [imilations,

-no authodly for applying the discovery 1 nj n,ﬁchmenl claima bm nuiad that lha T en!h
Circult assumed for the sake of the anpedl that ihe discovery ru!e applied. Leathars, 2010 WL, 1836137, al...

24, Grove Isle Aas'n, Inc, v. Grove Isla Associates, LLLP
District Court of Appaal of Florida, Third District. Mareh 26, 2044 137 So.3d 1081 2014 WL 1236326

REAL PROPERTY - Condominiums, Condominium assoclation's claim fo enjoln unauthorized use of faciiles
accrued when unguthorized use began.

docirine of laches. Assacialich appealed, Holdings: The Distnct Cour% af Appeal hetd tbal (1) assocmlmn 5 claim far
m]unnuve relief barring...

..\t tour comers of ihe complaint; {3) date of accrual of associalion’s Unjust anfichmient tlaims arlsing out of payments
made by condorniniurn unit owners..

25. JPMorgan Chase Bank, N.A. v, Maurer
United States District Court, 5.0. New York, February 10, 2015 Not Repartad In F.5upp.3d 2015 WL 539454

This case pits two groups of Individuals against sach ather for the rlghls to an Individual Refirement Account
(“tRA"} that was owned by the late Jack Maurer (“Mr.Maurer”) Bnd [s presently In the custady of iha Interplaader
plaintiff, JPMorgan Chase Bank, N.A {*JPMorgan Chase™), During his lifetime, Mr. Maurer, .,

.+plainkff sued In 1935 to racoup thase inlesest payments. On agpaal, the Second Clreull held that the g!ainlilrs claim !cr
unjunt enrlchment agerued on the dales (1891-85) when the FOIC wrengfully paid...

28, Grynberg v, Total 5.A.
United States Court of Apgeals, Tenth Cireult, August 26, 2008 538 F,3d 1335 2008 WL 3806535

TORTS - Breach of Fiduciary Duty, Glalm accrusd when defendant's participation In exploratory consortium o
explalt ol flelds in question became public.

-.argument iy both cases lhat hls cause of action for unjust enrlchmant may nal ye1 have ac:rued huth Ihese argumenls
were ralsed fof the firsl ime on appaeal. Seg Campenler, 458 F.3d at 1188 n. 2 {we...

»o 27, Ver Brycke v, Ver Brycke
Court of Appeals of Margland, Pebrunry 1:3, 20604 379 Md, 669 843 A.2d 758

ESTATE PLANNING AND PROBATE - Giits. Parents could recover $200,600 to help son and daughlar-[ndaw -
buy adjacent house and live thers,

..would begin lo run? iii. Did the Cour of Speczal Appaais err in ha!dlng as a meller of law Ihsl ma.

WESTLAR 4 2007 Thutraon Foeoters, Mo ol o organel LS, Govarnment Worls 6
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...e5tablished the date thal the Plainfilfy’ causas of aclion for unjust edrichmgnt and delrimenial reliance accmad? b.Did the
irael court and the Gourt of Special Appéals e in fafing lo apply Maryland precedent from this Caun,.,

-+ 28, Leathers v, Leathers
United States District Court, D. Kansas, May 13, 2010 Not Reported in F.Supp.2d 2010 WL 1836137
REAL PROPERTY - Daeds, Under Kansas law, equity principles required that a quit claim a&a&eaaféiafaa“";“‘”
‘mutual mistake be reformed 1o reflact tha original intent of the granior and grantee,

..Inis proposilion.” The Court assumed for the purposes of the Appaal thal the caim for Hinjust anrich aé?' ad when
1ha injury became "reasonable aseernainable.” The Cour relied on..,

28, Rich v, Simoni
United States Disteict Cours, N.D, West Virginia. Soptember 30, 2014 Not Reported in E.Supp.2d 2014 WL 4378442

Befora the Court are the Proposed Findings of Fact and Recommendation for Disposition {‘R & R") of the
Honorable John S, Kaull, United States Maglstrate Judge (dkt. no. 213). Alse pending for consideration are

acsa -motions for summary judgment filed by {}) the plalntiffs, Gary W. Rich {*Rich”) and the Law Office of Gary -

.ef the recuvary’ As nnted abcwe. the Supreme Caun nlAppsais has nut yel dalermlnnd whelhar qmntum memnl and
unjist anrichment claims accrie en the dats services are las! rendarad or whether the..,
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1. Menezes v, WL Ross & Co,, LLC
Supreme Court of South Carolina, May 24, 2013 403 5.C, 522 744 S.E.2d 178

'BUSINESS ORGANIZATIONS - Limitations. Shareholder's bréagh of fidu
:surviving corporation voled to approve merger.

.TQAL Brian P, Menrzes (Petitioner} argues that the eoury of appaaig arred in Ils anaiys:s nfwhan : dalm tor h aach .
ﬂduclary duty accries under Delaware law. We disagrea. The coun of appasls perfomed,.,
. 5Bd, 709 S E.24 114 (CLApp.2011) The courd of appotls noted the recent trend in Delaware law favoring the view thal &
claim tor breach of fiduciary duty accrues as soon as the wrongful act octurs, end thal whather..,

ary duty cleim accrued when

2. Angell v. John Hancock Life ins, Co,
United States Court of Appeals, Eighth Circult. March 22, 2007 223 Fed. Appx. 527 2007 WL 868238

LABOR AND EMPLOYMENT - Limitations. ERISA claims accrued no laler ihan dale by which pian pamcdpent o
‘knew that fiduclary was withholding porlion of pension,

.21 1108, dismissed action. Participant appealad. Holding: The Coun ol Appuals hakf lhal cAUSES o! action far b, eath
fidutlary duty and co-fiduziary duty acerued under three-yuar limilations perlod no later than date by...

3. Techner v. Greenberg
United States Gourl of Apgeals, Sixth Clrouit, Janusry 15, 2014 551 Fad. Appx. 455 2014 WL 158073
T

BUSINESS ORGANIZATIONS - Lin
“raudulent concealment as lo her birs

t;qns. Member was entitled to squitabla tolling of limitatians period for
ach of fiduclary claim apalnst manager of limited lisbility company.

..ol 559,391 .28, Pasties cross-appealed. Holdings: The Courd of ABp#als, Manha Craig Daughirey , Cireuit Judge, heid tha!
(1) seclions, . "

..statutes of imitations, not slatules of reposs; (2) member's breach of fiduclary duty ctaim sgorisd when the hanm was
5u$ferad by membar from failure {o..

4, Mackenzie v, Leonard, CoBins and Gillespie, P.C,
Uniled States District Court, D, Arizona, January 04, 2010 Not Reported n F.Supp.2d 2010 Wi 45789

LEGAL SERVICES - Malprattice. A trusiae's ‘malpractice clalms did not become fixed under Arizona iaw untli
an underlying appeal bacame final.

.24 538 (1286) DISCUSEION Flaintllf's clalms fnriagat malpmnuce and braach of ﬂduclary duty did nol acerie unm
Plainuﬁ‘s undetlying appeal in the Deeds litigalion was compleled, See Am!ac Dlslrib Comp...

. CONCLUSION The Court haids that Plainliffs cisims for matpractice end breach of fdoclary dily did not decrus ontil the
underlymg appeal bacarme final. {T 15 THEREFORE ORDERED that the Barry Defendants, .,

WESTLAYY 4D 2017 Thornson Bealers, Ko clakn 0 origingd U8, Government Warks, 1
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w &, Menezes v, WL Ross & Co, LLCG
Court of Appeals of South Carclina. March 23, 2011 382 5.C. 584 709 5.E.2d 114

BUSINESS ORGANIZATIONS - Seitiements. Shareholder's breach of fidugiary dity claim likely accrued
before ha signed ralesss in employment action,
. Holding: The CWS niAppaais Kcndusos . J

hnid !hal issue of whelhar shsrehﬂider‘s
ba

h wd | 0.
...far rehearing of this ruling, arguing the single issue on g  diity claim) would

determme ull the pointy addéressed in the circull...

m 6. USACM Liguldaling Trust v. Deloiite & Touche

Unjlud Btatea Court of Appeals, Ninth Circuit, April 22, 2013 523 Fed. Appx. 488 201 WL 1715532
e v

LITIGATION - Limitations. Bankruptey iitigation trust's action against former auditor for aceouniing n’ialp"r'a&iiéu‘ -
was time-bamed.

wfmvor of former auvditar, Trust appealmj Hu'c!éngs The Gnurt uf Appaais hnld ihat (1} wo- }'EZ‘!F Nnusda sla!uta ot
t mitations. ..

.statule of irélalions on Nevada cleims for aiding and abetting Hraaches of fidugiary daty Accnigd on date auditer
lermmated Hs sarvices with debtor. Affirmed. Wesl, .

[P

7. Welnberg v. Weinberg
Digtrict Court of Appeal of Fiodds, Fourth District. August 08, 2008 936 So,2d 707 2008 WL 2265216

TORTS Venus ‘Venue was appropriate In county where cauze of action for b

'_ ) of trust and bragl of

Jvenus, nn& lmsiee appea!cd HaEdnng The Dlstrict Cour! ot Appaal Warrser J held Ihal venue was appmprlala In c:uunty
whera cause of acticn lor breach of trust and breach of Nduciary duty acoried, Affimed West Headnotes [1] 401 Venue
401 Nalure or Subject. .,

8. Simon v, Nadler, Nadler & Burdman Co,, L.P.A.
United States Court of Appezls, Sixth Cireult. August 03, 2005 142 Fed.Anpx, 894 2005 WL 18658518

LEGAL SERVICES - Malpractice. Cause of action for legal malpractice acerued when cllent read antenuptial
agreement drafied by law firm,

[or summary judgment and client appealed. Holﬁing%- Thc Cauri uf Appaals held lba! (1) £ause olaciion for Iegai
rna}practfce

. driadled by !aw firm; (2} couse of action for breagh of Nduciary duty accridd when antenuplial sgreement was negotiated
and drafted; and (3.

1+ 89, Patlen v, Winderman
Digtrict Court of Appeal of Fiorda, Fourth District. Septembar 25, 2007 885 So0.2d 1222 2007 WL 2782543

LEGAL SERVICES - Attorney-Client Relationship, Delayed discovery docirine did not apply to clgimant's

WESTLAY 6 2017 Thornern Reuters. Na clars 1o ongimal W3S, Sovarnmant YWorks. 2
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............................

-breach of fidiclary duty clalm against allorney,

.favor of altomey Claimant sppealed. Holdings: The Distrcd Cmm n! Appna! Haznurz J haid lha! (1) cause af action I‘ar
bma:h of fiduciary duty accrued, snd four-year stalite of fimitalions period began o nan...

10, Mizuho Corporate Bank {{/SA)} v. Cory & Associates, inc.

tniled States District Caurt, N.O, Hlincls, Eastern Division. January 10, 2605 Not Reported In F.Supp.2d 2005 WL
1468

‘This case is bafore the court on remand from the Sevenlh CEn:uit Tourt of Appaais, 341 F.3d B44 {2003), which
includes a full discussion of the case. The Courl of Appeals’ remand raquires this court to adjudicate only

Count IV of the third- psrty complaint originally filed by Cory & Assoclates, Inc, {"Cory") apains! Swatt &
Crawford of ilincls,..

2laim not subject fo a smtula o( Eiml!alinns dafenss} On appazl hnwevef, 1he Sauenth Cimw! rejec!ed EBJWs argument
overturned the district .

JAha indemnification cases and concluded thal Count IV Is a breach of Rdutlary duty claim that aceriied in the fall of 1885,
Afler the Seventh Gircult held...

14. Moore Inv. Ca,, Inc. v. Michell, Willams, Sellg, Gates & Woodyard
Court of Appeals of Arkansas, Division 1. May 18, 2005 31 Arl. App, 102 208 5.W.3d 803

LEGAL SERVICES - Malpractice. Cliant falled to creale a genuine Issue of malerial fact sufiiclent to 'preél'téde‘
summary judgment on conflict of interest clalm.

it summary judgmend, Former elient eppenled, i-!tsldings The Coun of Agpoals, Tery Cmblree J hefd !ha! (!} cause nl
acwm

signﬂl by former client; (2) cause of action for breach of fiductary duty or conflict of intarest accried from the date lsw firm
repreqemed larmer client and sacand..,

12, Mid-Sotith Iron Workers Welfare Plan v, Harmon
Unlted Staten Court of Appeals, Temth Clreult. April 13, 2018 645 Fed.Appx, 861 201E WL 1445067

LABOR AND EMPLOYMENT - Limitations, Cause of action for breach of fiduciary duly under ERISA’ acr:ruad
.when employes benefil plens sialed in separate action that employer did not make contributions,

~remgnded remaining tlalms, Plans appealed, Heldin & Court of Appeuis, Monroe G, MeKay | J., held that plans cause
of aclion for brmach of fduciary dity under ERISA acerugd, and three-ysar stetule of imilations persod bagan (o run...

- 13, Kurz v, Philadelphia Elec, Co,
Unliad States Court af Appeals, Third Circull. October 01, 19496 36 F.3d 1544 1956 Wi, 555243

p=

Class of relirees brought action agalnst empioyar undar Empioyee Retirement Income Security Act (ERISA}.
claiming employer breached its fidugiary duty under ERISA by making material misrepresentations ragardEnl
Its intent to Increase beneflls under pension plan, Summary judgment, 1992 WL 187107, was entered in faver of
gmployer, end retirees..,

rs!treci after such dele. Appes! was takea The Ccur! cf Appuals Rnlh Circul\ Judge. hetd th&t {1} emplayer f‘ rsl gawz
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Rorious.,.

..rafireas’ breach of fidusiary duty claim under BRISA; (3} rotirens' Braagh Bf NdGelary 8ty claim under ERISA dddriad on
date employer announced H was increasing pension bunefils, and...

14. Dolmetta v, Uintah Nat, Corp.

U:Lned States Court of Appeals, Secand Clreuit, Juna 28, 1983 712 F.2d 15 Fed, Sec. L, Rep. P 55,260

T
Liquidators of bank brought diversity action to recover shares of slock allegedly purchased with funds
embezzied from bank, Tha Unllad States District Court for the Southem District of New York, Charles L. Brisant,

J., dismissed all causes of action as barred by applicable statutes of imitaticns, and appeal was taken, The
Courtof...

..5tatules of !amlizﬁcns. alzd appeai wag mken Thu Couﬂ of Appe:l:, Cardamane Cir::m: Judga. ha%d ihat (1) clalm !or
consuuctlue frust..,

emhezziemem and thus ware barred by six...

1» 16, Butar v, University of Texas at San Antonio

United States Courl of Appeals, Fifth Clrcuit, Oclaber 25, 2012 485 Fed Appx. 505 {Table, Text In WESTLAW),
Ungpublished Disposition 2012 WL 5205108

EDUCATION - Labor and Employment, Universlty did not viclate Equal Pay Act
.. summary judgment lor dafendants, Profassor appealed. Holdings: The Courl of Ap
move ‘ﬂf EE.EHJE‘«., et A e o ertaen e © Ak g
. fule applied; (4) claims for breach of coniracl and breuch of fidlelary duly ad
labpratory was not avalfable .

iy hetd that: (1) professor's fallure to

d when slar-up lunding for research

16. Bramel v, Brandt
Court of Appeals of Oregon. November 13, 2003 180 OrApp, 40273 PO3d 378

LEGAL SERVICES - Malpractice, Failure to allege damages arising from atiormeys' alleged fraud barred fraud
clalm,

.- stalute of imitations grounds Former chienly appealed 'ﬂm Caour of Appeals Am:slrung J heid !hat {1) r.!len!s cause of
achan for breach of fiduclary duty acerued when [hey wera warned by Independent counse] cf potential conflict...

17. Coulter v. Grant Thornton, LLP

Court of Appeals of Arlzona, Division 1. January 83, 2017 — P.3d - 2017 WL 24606
Background: Taxpayers brought aclion sgalnst aceounting firm, alleging Braach of fidutiary Suty, professional
negligence, negligent misrepresentation, common law fraud, aidlng and abetiing, rackatesring, fravdulent

concealment, braach of contract, and breach of implied covenant of goad falth and falr dealing, The Superinr
Cour, Maricopa.,,

..lo tha remalning clgims. Taxnayars appaaled Hnwmgs' The Ccarl 0! Appaais Kant E Caltani J.. he%cl thzl (1) 1 mauer -
. facts sstablishing (har, (2) facl Esues remeined a8 10 Aecrial date of clams Tor bradeh of ﬂduc!lry dity, professionat

WESTLAW 4 2017 Thomson Reulsss, No ol o ongizat U8, Govetnmant Works. 4

PRAQ704

e e o] e R T e w5 8 L HT G 0 e SRR BT e



T BB A S o R P RS P AR e M 0 Fa s e T it s CIS dotib R R e Sy

Ching, Kennath 217
For Educational Use Only

List of 45 results for ady: “breach of fiduclary duty” /B accrul /s eppeal affirm

negligence, and negligend misrepresentatian; (3} foct Issue temained..,

18, Wells v, C.J. Mahan Const. Co.
Ca:;n uf Appeats of Ohio, Tanth Distrlct, Franklin Gounty, April 11, 2006 Not Reported In N.E.2d 2006 WL 951444
el

‘Background: Wife, who was executor of deceased shareholder's estate, brought action against company
‘esserling claims of braach of conlract and frustrztion of purpose after company refusad to pay for husband's
shares al value sought by wife, and also asserted fraud and breach of fiduciary duty claims alleging that
founding shareholder paid himself.., e et 2t e ot e
. denisd in parl. Company brought appesl. Holditigs: The Court of Appasls McGrall, 4., held that: {1) sharsholder's astate
Impermissibly received... et g e
-.on impenmissibie testimony; {3) sharehelder's cause of action for Brasch of fidutiary tuty a
{he unequal distibution; {4) evidence was...

when founder receved

=+ 18, Union Sav, Bank v. Lawyers Titla ins, Corp,
Court of Appeals of Chin, Tenth Distelot, Franklin Gounty, Devembar 28, 2010 191 Ohic App.3d 540 946 N.E.2d B35
REAL PROPERTY - Mortgages and Deads of Trust, Morigage lender's tort clalms against escrow agent arising
from agent's fallure to ansure priorty of lander’s loan, accrued, for limilations purposes, &l loan closing,

. of esceow agent. and lender appealed. Holdings The Court of Appeals Sadier, J., held hat (1) lack of formal egreemant...
.. existed for an implied contract, bit {3} negligence ang breach of fiduclary duty clairms acerued, for purposes of running of
four-yaar statule of kmitatians..,

20, Cantor Fltzgerald Inc, v, Lutnick

United States Court of Appeals, Second Cirsult. Dacamber 16, 2002 313 F.3d 704 2002 WL 31842433

'BUSINESS ORGANIZATIONS - Partnerships. Pisiniifis were on inquiry nofice such thal frauduient conceaiment
did not tolt fimitations period, e e e
- WL 111200, dismissed claims, and plaintifls appealed. The Caun of Appeals Joh Ker, Jr. , Chiof Judge, held that:
{1} under New York's borrowing stalute, cause of sxilon for bragch of Niduclary duty actrued in efther Nevada or California;
(2} plaintilis sutficiently alleged damage...

v 21 Curtls v, Kellogg & Andelson
Court of Appeal, Second Disirict, Divislan 4, California. July 12, 1989 73 Cal.App.4th 402 86 CalRptr.2d 538
BANKRUPTCY - Clalms. Bankrupt corporation’s legal melpractice ciaim could not be sssigned to s sole
..sustaining demurrer by defendants. Shareholder appealed, and the Courl of Appeal Curry , J, held thal. (1) accounting
malpractice, and breach of conlragl and breach of Aduciaty duty claims, acerusd lor fimitations purposeas when Inlemal
Revenue Service {IRS) lasued notlce...
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22. New York State Workers' Compensation Bd, v, Consolidated Risk Services, Inc,
Supreme Court, Atbany County, New York, August 26, 2013 40 Misc,3d 1232(A) (Table, Text In WESTLAW),
Unreporiad Disposition 377 N.Y.8.2d 668

This action Is brought by the State of New York Workers’ Compensation Board (*WCB*) in its capacities as the
governmental entity charged with the administration of the Workers' Compensation Law and as successor in
intarest o three group sell-insured trusts: The Manufacturing Industry Workers' Compensailon Self-Insurance
Trust..,

.was Intended lo aller settled Iaw af lhe Ccurt of Appeala haldmg lhat @ dalm fOF bmach of Hd
damages are sustalned { 1IDT, 12 N ¥.3d at 140..,

R s

uclary duty P whan

m 23, Estate of Eng

Court of Appea), Second Mstrict, Division 1, Califernls, January 28, 2016 Not Repertad In Cal.Rptr.3d 2016 WL 365751

Amelia Eng appeals the trial court's dental of her petition for redress and the cuurt's order awardlng atlarnay
fees to he respondents In this protracted dispute over her parents’ wills, We affirm. Amelia Is one of five

children of Edward and Frances Eng. The other children are Michae! Eng, Susan Madjar, Margaret Eng, and,

-fur breach of fiduciary duty by Edward is barrad, On appaal, Ameha arguas (as she did al tal) that her clalm for Badch
ﬂduciary duty did nal acerun uniil atler Egward died in Oclober 2008, whan she testified...

24, Vinecourt Landscaping v. Klave
Court of Appeals of Ohlo, Eleventh Disuilet, Geauga County, December 31, 2013 Slip Copy 2013 WL 6875468

INSURANCE - Limitations, Insureds' clalms Tor professional negligence sccried and limitaions period began to
‘run al the fime Insureds sustained damages.

.Judgment for defendants, and Insureds appealad. Huldmgs Tha Cnuri of 2
:nsureds cause...

8, Cynthia Westcott Rice , J., held that; (1)
..Insurads’ cause of actlon egainst insurance agency and agant for breach of Adugiary duty idErudd, and the applicable
fsur—yaar slatule of imitellons began lo,,

25. Rademayer v, Farrls
United States Court of Appeals, Elghth Clreult. March 13, 2002 284 F.3d 833 2002 WL 386402

LITIGATION - Limitations, Missouri statute tolling Uimitations period when defendant leaves stale s~
unccnaut‘uuanal' - . . L A e h e e R4 rie b ma o E AReners b i e geie e pepRTas e e
.thai clains were time-barred. Plalntilf appealzd. The Court of Appanis Monrls Sheppard Amold , Circult Judge, held that; (1)
because plaintiff...

-.£lalm acerued only when plalntiff actuaily discovered fraud; but (2) breach of fiduglary duty claim dtcried when a secand
mlnonty sharsholder Lold plalmill that he did....

28, Catlin Speclalty Insurance Company v. Tagel, Inc
quted States District Court, W.D. Narth Carolina, Charlatte Diviaion. Junuary 18, 2017 Slip Copy 2017 WL 252290
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THIS MATTER is before the Count on Plaintiff Catiin Specialty insurance Company's Mation for Summary
Judgment (Doc. No, 53}, Third Party Defendan! Senting! insurance Compeny's Motion for Judgment on the

Pleadings (Doc. No. 51), and Third Party Defandani Cansclidatad Marketing Group Inc,'s Motlon for Judgmant
on the Pleadings (Doc. No, 48)....

-, 1892) When considering this issue, fie Norh Cargling Couns cl’ Ap;seals haue !requemiy delesmmed Ihat ‘[ h]rn:ch of
fiduciary duty claims acerus upon the data when the brangh is discoverad and are.,.

- 27. Maxson v, Travis County Rent Account
Court of Appnals of Tuxas, Austin, August 26, 1599 21 S.W.3d 341 1895 WL 544743

BUSINESS ORGANIZATIONS - - Partnerships. Limited partners' fiduc
stalute of fimitations,

ol general partners, and Ilmﬂed panners appaaied Tha Court of Ap Bais, Jones , J,, held that: (1) kmiled padners’
Rnowledge of priar...

.subject 1o twe-yusr stelute of Hmitations; {3) claim for breach of Aduclary duty accriad when parinarships were dissclved;
ant {4) compensation for parinership inlerests...

iary duty claims were subject to two-year

2B, DIMaggio v, Rosarla
Court of Appenls of Indiana. April 07, 2016 52 N,E.5d 896 2016 WL 1377970

COMMERCIAL LAW - Contracts, Evidence established defendznt's abandonment of oral contract relaling lo
‘creation and purpase of closely-held corporation,

najurity shareholder, Former minority shareboldar appealed. Haidmgs The Court ol Appaafa Darden Semor Judge held
!hai {1} avidence supponed exislence...

...that he wes shandoning corporation; and (4) actlon for brach of fiduciary duty aceriied when mejorily shareholdor
nalut’ed minonly shareholder via writlen letier that, .

28, Johnston-Tombigbee Furniture Mfg. Co., Inc. v. Berry
Courl of Civil Appeals of Alabama, January 65, 2006 937 So.2d 1047 2005 WL 131963

BUSINESS ORGANIZATIONS - Officers and Direclors, Claims against former president of corporation wera not
:loiled during perlod before former president sold his interest, ) o
~feversed and remanded, Holdings: On remand, the Coud of Civit A’ aitls held lhst (1) claims agalns; fnrmer presidenl

sl!eging braagh of fduclary diity, conversion, and uniust enrichinenl acctued, for Emilations purposes, when corporation
pald (or purchase of real...

30, Treull v, Treuli
Court of Appeals of Toxas, Beaumont. April 18, 2010 311 5.W,3d 114 2003 WL 5327388

LITIGATION - Limitations, Ex-wila's cause of action for portion of ex-husband's retirement benefits scorued
from date of ex-wife's constructive notice of withdrawal.

WERTLAY O PO0Y Thoamsen Rouars fvw‘.:m w ermingt L8, Grvarmman Works, 7
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<t ax-wify. Ex-hustiand appealed, Holdings: The Counl of Apfigiis, Hollis Hortan , J.. beld that, {1} ex-wifa's injury..,

- ax-wifa's fakure (o imely it action; and (4) breach a7 fduclary diity claim accmad at time of ex-wife's conversation with
daughle: Reversed and...

31, Cohen v. State Street Bank and Trust Co.,
Appeals Court of Massachusetts, Suffoik. Sapternbar 15, 2008 72 Mass. App.Ct, B27 803 R.E.2d 425

SECURITIES REGULATION - Investment Advisors, Causes of action for braach of fidugiary duly beganto
accrue whan investor racelved monthly stalements showing substanfial losses,

manager's molian for summary judgment, and Investor eppealed. Heldings: The Appéils Coun, Gmlnger J held Ihat (1)
causss of action for breach of iduclary duty began to accrug al the lalesh when invastor began receiving menthly
aimiements which...

32, Piles v, Allstate ins, Co,

Court of Appaals of North Caroling, December 04, 2007 187 N.C.App. 385 851 S.E.2d 184
INSURANCE - Limilations, Date that limitalions period began 1o run on insured's fraud and ﬁégiigehca'éiai&iis'"
against insurer was question of fact,

-suil as time barred. Insured appesled. Holdlngs The Cm.m uf Appa ;:__Wynn J huld mal. (1) clalms u[bad fal!h
-..regan o run, when insurer danled UIM coverage; (2) bredch of fidustary duty clalm accrijad, when insured aliegedly
distovered that her pelicy did not Includa...

-+ 33, Mizuho Corp. Bank (USA) v, Cory & Assoclates, Inc,

Unlied States Court of Appeals, Seventh Clreult. August 28, 2003 344 F.2d 644 2003 WL 22024244

INSURANCE - Agents and Bmkers. Whn!esale broker WES nul lnsurer's agent.

..bicker appeatod, and refall broker cruss-appealed. Tha Court of Afpgals Diana P Wood Clmult Judga, heid thak: (1) ctalm
for Bredch of Tduclary diity ageried bafore effective date of Hinols insurnca Placaman Llabimy At {IPLA...

- 34, Peoples Bank of Northern Kontucky, tng. v. Crowe Chizek and Co. LLG

Court of Appeals of Kentucky, June 08, 2608 277 5.W,3d 256 2008 WL 2112737

FINANCE AND BANKING - Accounts. Bank could not recover lossas from its cuslomer’s check conversion
scheme from aceouniing firm that bank had hired,

molions end dismissed complaint. Bank appesled Holdings: Tha Cmm a!Appeals Wlne oy hcid tha! (1) no evldence
exnsied fo..

)l p!aini%fi's causes of action for professional negligence and breach of Tiductany ditly sekruied, and one-year imitalions
petiod began o run, no earier..,

36, Padrick v. Lyons
Ceourt of Appasis of Oregon. Aprll 13, 2016 277 Qr.App, 455 372 P.2d 528

WESTLAW &) 2017 Thomann Rawders. e clam (o ergnal S, Government Workg, 8
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TORTS - Joint and Saveral Liablity. Evidence did not support finding of joint liability for bankruptey debtor's
former attormnay,

«Infaver of delendams Trustee appeaied, Holdings: The Cnurt of Appnalu Da\!nm J held lhal (1) cause a! amlan for
braach of fidutlary duty accriiad, and two-yasr mitaions period bagan to rum, no later...

¢4 36, Doe v, Harbor Schools, Inc,
Suprame Judiclal Court of Massachusetts, Essex, March 14, 2005 446 Mase. 245 B43 N.E.2d 1058

'GOVERNMENT - Limitations, Three-year limitations period gaveming breach of fiduciary duty ‘stuit accrued
when State ward knew that sexual relaionship with supervisor was wrong.

..028 N.E.2d 228 (26-35) Sae note 4, supra The Aphigals Court he

beneﬁmary has actusl knawledge of the Gduciary's breach...

37, Florida Gamea, Inc. v. Fontaine
District Court of Appea! of Florida, Fourth District, August 10, 2011 68 So.,3d 823 2011 WL 3477081

COMMERGIAL LAW - Venue, Florida corporation reslded In county In which It had its princlpal place of
‘business, not in county in which it merely conducted business,

..tenied motion and defendanis appealed. Heldings: The Dislrict Court of Appaal Taylcr J.. held mai. (1) vanug !or actiun
aga!ﬂsl

-.ir counly in which it metely conducted business; {3) Braach of fiduelary duty clalm Beciruad In county In which corporation
had s sole office and,..

38. Thomas v. Carnahan Thomas, LLP
Court of Appeals of Texes, Dallas, February 04, 2014 Not Reported In 5,W.3d 2014 WL 465618
LEGAL SERVICES - Malpractice. Cllent's braach of Riduciafy dity clalm against attomeys did not relate back
to his earlier filed legal maipractice claim, o
«and diforent transaction. In response to the molien zwi o nppenl Thnmas argued ihe !riai court eﬂml Uacause the
Allorneys: (1.,

. Dlstriet case; 11 (3) oith not conclustvely prove that the Breach of fidatiary gty acerisd In Seplember 2006, and (3)
{raudulemly concanind iheir breach ol,..

™ 38, Consolidated Edison, Inc, v, Northeast Uiilities
United States District Court, 8.0, New York. May 15, 2004 318 F.3upp.2d 181 2004 WL 1105572

BUSINESS ORGANIZATIONS - Mergers and Acquisition, Shareholders on date of merger default could sue for
-merger pramium,

-1} Based on this provisian, the New York Gotm n! Appaals has he d !hat accrusd bmsch of ﬁduclary tmty ciaims agalnst
indenturs (ruesiees were aulomaticatly leanslerred \o subsequent bondholders..,
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Fer Educational Use Only

List of 45 resulta for adv: "broach of fiduclary duty” 15 accrul /s appeal aifimm

1+ 40, Larson v, Narthrop Corp,
United States Court of Appeals, District of Columiia Clroult. April 28, 1954 21 F.0d 1184 1954 WL 151377

Paz’ﬂcipant in empioyee pension benefit plan hmught action sgainst plan sponsurslﬁduciary alleging hreach af
fiduclary duty. The United Stales District Court for the District of Golumbla, Thomes F, Hogan, J., held that
‘clion was lime barmred. Participant appealed. The Court of Appeals, Levin H. Campbell, Senior Cifc,u

-thal action was lime barred. Pamcipant appeated, The Court of A Levin H, Camphed , Sanlar Clroult Judgs, :imng hy
deaignailan. hatd...

wJAncome Sacurity Acl (ERISA) six-vear stalute of imilations for breach 6f fdi
!errmnm ng phan, acquired annully which allagedly was...

teram e anen

dity acenied when spansor, after

r» 41, Thomas v. Barton Lodge |, Ltd,
Unlled States Court of Appasls, Fifth Clreull. May 12, 1899 174 F.3d £35 1593 WL 248718

Limited pariner of partnership formed I canstruct and own an apartmant praject braught derivative sclion :
against individual pariner of entlty serving as parinership's general pariner, togather with olher parties, alleging
clalms including bresch of flduciary duty and fraud in gonnection with sale of parinership's principal assat lo
entities, ..

.8 RO gJamages order Appeal wWag Iakan The Couri nf Appunls E Gmdy Jnliy Cucu%! Judga, hefci !hat {1) hreach nf
ﬂduc!ary duty cislm acéruad for fimitalions purposes when fimited pariners received letter gnnouncing sale...

7 42, In re Unisys Corp. Retiree Medlcal Benefits ERISA Litigation
United States District Court, E.D, Pennsylvania, March 10, 1997 957 F.Supp, 628 1537 WL 115380

‘Relirees brought class action against former employer, as planadministrator, under Emptcyee Relirement
‘Income Security Act (ERISA), seeking postrelirement madical benefits. Following affirmarice of relnstatement
of relirees’ claims for breach of fiduciary duty, 57 F.3d 1255, retirees moved for summaty iudgmam. and
administratlor moved fer.., N RN

05152 (Bth Clr.1990) , the Nlmh circuu Cuun Ap#ala spec%rcaliy held !hal actua! rnancial harm need nul oCour for ]
Bradeh 6f Rdutidry duty eause of aclion fo agcrud, In Ziegler, the defendant execuled an investment sgreament cantalning
grovisions,.,

43, Catler v. Arent Fox, LLP
Court of Epacial Appeals of Maryland, May 30, 2013 212 Md.App. B85 71 A.3d 155

LEGAL SERVICES - Malpractice. Law firm did nol fraudulently conceal lelter of intent from deveioper,

k. Insulficient discussion of abjections Chent falled to brief on appsal issue of when claims for legal malpraclice and Hreac
of frdlelary duty aceruad, and thus, client walved on appeal any claim that frial court erred In granting law firm...

1z 44, Dermick Resources, Inc, v, Wilsteln
Court of Appeais of Texas, Houstan {1st DisL). December 31, 2008 312 8.W.3d 854 2008 WL 5174171
REAL PROPERTY - Mineral Righls snd Interests. Public records filng of field aale did not give venturers
constructive notice of sale of interest for limitatlons purposes.

WEATLAYY & 2017 Tligmeon Reulars. No claun o oninrigl U8B, Government Works, 10
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For Educational Usa Only
List of 45 resulls for adv: "breach of fiduciary duty” /5 acerul Is appuea! affirm

...Nebraska Inlerest, invesiors and company appealed. Holdings: The Coun of Appaals, Evalyn V. Keyes , J., held that: {1}
e:ompany owed...

..for imitations purposes; (3} invastors' causa of action for Breach ef fidicliry duty regarding Nebraskn fleli aceriiat when
investurs received audit of intarest in fizlo, (4...

45, Sands v, Menard

Caurt ol Appeals of Wisconsin, September 20, 20116 372 Wis.2d 127 AT NW.2d 34

'LEGAL SERVICES - Confllct of Interest. Attomey's fallure to give discicsures before agreeing io provide -
-services In exchangs for ownership interest bared attorney's equitable claims, o
...Atlorney appealed and businass cross-appeated. Holdings: The Court of Afipeals, Sterk , P.J., hald 1ha! (1) allnmey Iacked

clean hands...

.failed to allege vatid and enforcesble contract; and (3) bresch of HAUEIER B0t counterclaim geeried more than two years
helore stlorpey filed suil, Affirmed. West.,,

adgesyen hirpe

el Works, 11

1Y Thenuat l.r- arg. Nezlaien o oignat U S Govenr
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ELECTRONICALLY SERVED
04/08/2046 03:16:46 PM

1 RSPN
Steven J. Parsons
2 Nevads Bar No. 363
Josaph N. Mot
3 Nevada Bar No, 12455
LAw OFRCES OF STEVEN J, PARSONS
§ 7201 W Lake Mead Bivd Ste 108
Las Vegss, NV B9128.B354
5 (702)384-9900
(102)%84-5900 (fax)
s Steve@SIPlawer.com
Joey@5 Plawyer.com

Steven E. Goren

g8 Michigan Baer No, P368581
pending admission SCR 49

5 GoReN, GoreN & Harmis, P.C,
30400 Telegraph Rd Sta 470

16 Bingham Farms, M} 48025-5818
{248) 540-3100

11 {248) 540-81:?8 {fax)
sgoren@goren|aw. com

Attorneys for Plaintiff
13 DAN RAIDER, an Individusi,
on his own behalf and on
14 behalf of others similarly situated

15 DISTRICT COURT
16 CLARK COUNTY, NEVADA

17 DAN RAIDER, an individua! on his pwn Cese No.:  A-1B-712113.B
behalf and on behalf of others similary

19 situated, Dept. No.: Xl
19 Plaintiff, PLAINTIFF DAN RAIDER'S
RESPONSES TO DEFENDANTS'

20 V. FIRST SET OF INTE;?ROGA?ORIES 70

PLAINTIEF DAN RAIDER
21 ARCHON CORPORATION, a Nevada {Nev. R. Civ. Pro., Rule 33)
corporation;  PAUL W. LOWDEN, an
22 individual; and SUZANNE LOWDEN, an

individuat,
23
Defendants.
24 /
25 Plaintiff, Dan Raider, by his attomeys, Steven E. Goren, of GOREN, GOREN & HARRIS, P.C.;

26 and Steven J. Parsons, of LAW OFFIcES oF STEVEN J. PARSONS, hereby responds and answers
27 Delendants' First Set of Interogatories to Plaintiff Dan Raider.

Lane Offices of Steven ) Parsons

FI01 W, Lake Mead 8vd,, Ste. 104

Las Vegas, Nevada 891288354

[702)384-8300; fax (7D IBE-5500

Stera RSPl mr.enm Page1of 12
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i Dated: Friday, Apdl 8, 2018.

2 STEVEN E. GOREN
_ GOREN, GOREN & HARRIS, P.C.; and

3 Law OFFICES OF STEVEN J, PARSONS
5 [s/ Steven ). Parsons

STEVEN J. PARSONS
5 Nevada Bar No, 363
] Attorneys for Plaintiff

DAN RAIDER, an Individual on his own behalf and
7 on behalf of others simllarly situated
8 ERQOE OF SERVICE
5 Within NEFCR 9, NRCP 5(b) and EDCR 7.26, | hereby certify that service of the

1t foregoing Plalntiff Dan Ralder's Responses to Defendants’ First Set of Interrogatories to Plaintif
1t Dan Raider was made upan Defendants' counsel, John P. Desmond, Justin J. Bustos and

12 Kenneth K. Ching, of Dickinson WrieHT PLLC by e-filing with the Court's electronic filing system.,

13 Dated: Aprtl 8, 2016. £8f Nigk Lofl _
An Employee of Law OFFICES OF STEVEN J. PARSONS
14
15 ERAL OB |
18 Plaintiff objects to the Defendants' Interrogatories to the extent they are preceded by

17 nearly seven (7) pages of so-called Instructions and Definitions, which are not provided for in
13 Nev. R. Civ. Pro., Rule 33, and which abjectionable inserts and conditions are Defendants’
13 Inappropriate attempt to enlarge the duties of Plaintiff beyond the provisions of Nev. R. Civ.
20 Pro., Rule 33.

21 |NTERROGATORY NO. 1:

22 identify each and every purchase or sale by Plaintiff of Archon Exchangeable Preferred
231 Stock, including the trade date, the number of shares, the price, and the settlement date,

24 RESPONSE TO INTERRDGATORY NO, 1
2 By my lawyers: Objection, Defendant bas access to this informatior In its own records.
26 However, without walving the objection and in the spirit of cooperation: All the trade

21 confirmation documents in my possession are being produced contemporaneously,

Lo Offices wf Steven }, Parsing

7200 W, Lake aead Bive, Ste. 108

dar Vegas, Nevads B9128-8350

(PORIIBI-$300; Lax (20213845300

Mo B S s rsm Page 2 of 12
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iz

13

14

13

27

IN X NO. 2!

State whether Plaintiff was a holder of record of Archon Exchengeable Preferred Stock
on August 31, 2007, end describe in detall any supporting documentation of Plalntiff's status
as a record holder of Archon Exchangeable Preferred Stock.

RESFONSE TO INTERROGATORY NO. 2:

By my lawyers: Objection, Defendant has access to this information in s own records.

However, and without waiving the objection and In the spirit of cooperation: Yas, | was
e holder of record on August 31, 2007 and was pald (less than | should have been pald) for
7,000 shares.

l RY :

If you contend that Plaintiff was a holder of record of Archon Exchangeable Preferred
Stock on January 9, 2015, describe in detall any facts and supporting documentation of
Plaintiff's status as 2 record holder of Archon Exchangeable Preferred Stock,

RESPONSE TO INTERROGATORY NQ. 3:

By my lawyers: Objection, Defendant has access 10 this Information in its own records,
and the phrase "holder of record” is not defined and Is probably ambiguous in this context.

However, and without waiving the obiection and in the spirit of cooperation: As | still
have an unfulfiled ctaim for payment {rom eardier, | am not certain. As | understand the
phrase “holder of record” the answer s; "no,” but that does not mean that | belleve | was duly
paid what | was owed or that the rights | have under the Certificate of Designation were fulfilled
and met.

INTERROGAT NQ, 4:

If you contend that Plaintiff Is currently @ holder of record of Archon Exchangeable

Preferred Stock, describe in detall any facts and supporting documentation of Plaintifl's status

85 a record holder of Archon Exchangeable Preferred Stock.
PONSE 7O RY NG, 4:

Please see my answer and response to lntemogatory No, 3, above,

L Officey of Swven J. Panons

J201 W. Lakn posd Bivd, Sie. 108

Lag Vepas, Nevada 89128-8354¢

{702i184.8900; fax (70212835560

StrveyBSiiawy vroom Page 3 of 12
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1 INTERROGATORY NO. 5:

2 Identify all derivative, option, call, put, straddle, short, synthetc or othersimilar portions
3 held by you whose value (s related to, dependent on, or synchronous with the value of Archon
4 Exchangeable Preferred Stock, Including but not!imited to Archon Carparation comman stock,
5 and for sach such position ldentify when the position was entered Into, the cost of any

§ contract or agreement related to the position ldentified, and the terms of each pasition {i.e.,

7 call date, strike price, etc.),

B TORY NQ, 5t

9 None.

10 INTERROGATORY NO. 6:

il For each purchase, sale or position related to Archon Exchangeable Preferred Stock

12 [dentified in response to Interrogatories Nos. 1 and 8, [dentify the exchange or market in which
13 each transaction was exscuted and the executing broker.,

14 RESPONSE TO INTERROGATORY NO. B:
15 By my lawyars: Objection, irrelevant and unduly burdensome,
16 However, In the sphit of cooperstion and without walving the objection, please see the

17 trade confimations, produced contemporanaously,

18 INTERROGATORY NO. 7:

15 For each transaction in Archon Exchangeable Preferred Stock identified In response to
2o Imtemrogatories Nos. 1 and 5, Identify the person or persons responsible for making the
21 declsion to buy, sell or otherwise enter Into eny position (*investment declsion”) in or relating
2z toArchon Exchangeable Preferred Stock and state with particularity the basis upon which each
23 |dentified investment decislon was made, including Identification of (a) all documents reviewed
24 [n connection with the Investment declsion, (b) all parsons consulted In connection with the
25 investment declslon, and (c) all models or caloulations used or consulted in connection with
26 the Investment decision.

27 LLL)

Law Offices of Swevens £, Pasans

7201 W, Lske Moad Bivd,, o, 109

Lis Vogas, Nevads 891288354

(P21 304 PG Faxe (FOLIEA-SEI

Steve SRty e enny Page 4 of 12
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140
11
12
13
14
15
16

7

19.

1e
20
2L
22
23
24
25

26

PONSE TO 0 7

By my lawyers: Oblection, irrelevant and unduly burdensome and vague and poorly
defined.

However, in the spirit of cooperation and without walving the objection, | made the
investment decislons, | find the rest of your questions vague and difficult to answer with
precision and accuracy. 1 did speak with my friend Eric vander Porten about Archon. Before
investing | read the Certificate of Deslgnation and some SEC filing, but { no longer recall which
SEC filing or filings | read. | did not use any formal made! and do not recall whether | did any
calculations. | have no records of any caloulations.

INTERROGATORY NO, 8.

State whether Plalntlff or any employee, agent or anyone acting on the individual
Plaintlif's behalf read or reviewed the Certificate of Designation of the Archon Exchangeable
Redeemable Preferred Stock of Sahara Gaming Corporation, and If 50, state the first date such
reading or review ocourred,

RESPONS! RROGAT B

Yes, | reviewed the Cartificate of Designation before my first investment on March 5,

2007, but | don't recall the date on which | did.
TORY :

identify each Archon SEC filing that Plaintiff reviewed, read or consuited prior to making
an Investment decision with respect to Archon Exchangeable Preferred Stock,
RESPONSE TO INTERROGATORY NO, 8:

{ do not recall which SEC filings | reviewed and have no records of such things.
INTERROGATORY NO, 10:

Identify any and all communications relating to any investment decislon maede by
Plalntlff relating to Archon Exchangeable Preferred Stock made prior to any communications

with counsal in connaction with this lawsuit,

27 .

Law OFees of Steven J. Panony

7201 W. Lake Meac? Blwd, Ste. 108

Las Veges, Navadh 891288354

(PO20384-9900 fax (702 784-590

NLOs 2 L L LA A L] Pago 5 of 12
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L2
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

RESPONSE TO INTERRQGATORY NO. 17

| learned of &ll three of the other Archon cases while they were pending, but | do not
recall the date | first learned of the cases.
INTERROGATORY NQ. 18:

Describe Plainfifls participation in any legal action against Archon Corporation,
Including but not limited to David Rainero v. Archon Corporation, Case No, 2:07-cv-1563-
GNM-PAL.

RESPONSE 10O INTERROGATORY NO. 18!

[ have not participated in any legal action against Archon, other than this case. |
understand | could possibly have been a member of the ¢class in Ralnerg, had the class been
certified,

INTERROGATORY NO. 19:

identify each shereholder vote or proxy returned to the Company in connection with the
glection of any speclal directors pursuant to Paragraph 5(c) and (d) of the Certificate of
Designation for Archon’s Exchangesble Preferred Stock; and for each vote or proxy, state the
identlty of any Individuals for whom Plaintiff voted In favor of electing to the Archon Buoard of
Directors.

RESPONSE 7O INTERROGATORY NO, 16:

By my lawyers: Objection, irrelevant and unduly burdensome glven defendant Archon
shouid have this information,

However, without walving the objection, | do not have any recollection of retuming any
proxy or otherwise becoming a votling shareholder,

INTERROGATORY NO. 20:

State the date when Plaintiff Dan Raider first became aware of the Redemption
described in paragraph 9 of the Complaint,
RESPONSE TO RROGATORY.

| do not recall, but it was prior to the date of redemption,

Law Offices of Steven [, Parsuns

7201 W, Late pMead Bhd, Sie, 108

Las Vegas, Nevada 891288254

(702138%-8900; fax (O2IBL5900

EteopB8I Plaud v prim Page B of 12

PRAD720



1 ATO 21

2 State the basis of Plaintiff Dan Raider's financia! ability to maintain this lawsult.
3 RESPONSE TO INTERROGATORY NQ, 21:
4 By my lawyers: Objection, irrelevant and not & matter for discovery. Defendant should

5 advance the cost of notice in this matter, but If the Court does not order that to occur,
§ Plaintiff's counsel Is able and willing to do so.

1 ROGATO 0, 22:

8 State the basis of Plaintiff Dan Ralder's attomeys' ability to manage this lawsult in light
s of “the difficulties ikely to be encountered in the management of a class action.” See NRCP
10 23(3)D).

1l INTER 0 :

12 By my lawyers: Objection, this is vague, not a guestion of fact properly addressed in an
13 Interogatory, and 1o the extent It relles on probing the thoughts of plaintiff or plaintiff's
14 attorneys regarding matters such as "the difficulties llkely to be encourtered in the
15 management of a class action," this question may infringe on work product and attorney client
16 privilege.

17 Nonetheless, the client s able 1o assert that he has hired experienced attorneys who
18 have been batiling Archon with vigor and skill for quite some time.

15 INTERROGATORY NO. 23

20 State the date when Plaintiff Dan Ralder first made contact with his attorneys in this
21 lawsult,

22 RESPO INTERRCGATORY NO. 23!

23 By my lawyers: Objection, this is irrelevant and infringes on attorney-client privilege.
24 Without waiving the objection: | do not recall the exact date.

25 |NTERROGATORY NO. 24:

26 State the entlre factual basis for “COUNT V| - BREACH OF FIDUCIARY DUTY" in the

27 Complaint at pages 13-20,

Litw Offives of Steven [ Panuns

J20t W, Lake Mead Bivel, Ste, 108

Las Vs, Nevada 891288154

(702384 3900 fax (702)384-5300

StereeBsIPun e rom Page 9 of 12
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RESPONSE TO INTERROGATORY NO, 24:

The factual basis Is carefully set forth In the compleint which spans 22 pages plus an
additional exhlbit. It 1s Incorporated by reference and will not be repeatad here. Thus, sufiice
it to say that the Lowdens had a controlling interest and put thelr own interests ahead of the
preferred shareholders. Despite @ final judiclal determination thet the smount paid for
rademption was not correct, the Lowdens have refused to authorize appropriate payment.

The Lowdens allowad the payment of one redemption price o one universe of preferred
shareholders (2.g., the stockholders in Leeward Capital and D,E, Shaw cases) but have falled
to pay the same redemption to others, such as me and others, simllarly situated.

However, discovery is ongoing, and Plalntiff reserves the right to supplement this
response as other information becomes available, particulary upon the depositions of
Defendants PAUL W, LOWDEN, and SUZANNE LOWDEN,

INTERROGATORY NO. 25:;

State the basis for Plaintif's allegation and calculation tn paragraph 8(b) of Plaintiff's
Complaint that “[tjhe members of the putative class on whose behalf this action has been
braught collectively owned a total of at least 1,432,270 shares of Archon's preferred stock.”
RESPONSE TQ INTERROGATORY NO. 25:

By my fawyers: Objection, this total comes originally frarn Defendant and thus is unduly
burdensome. Defendant obviously has access to this information in its own records,

However, without waiving that objection, In its Mation to Dismiss in Ralnero v. Archon
{Docket No. 69), Archon represented that 1,439,270 shares were held by shareholders other
than Archon's officers and directors and the pleintifis In D.E. Shaw v. Archon and Leeward
Capital v. Archon. Mr. Ralder owned 7,000 shares, Therefore, the members of the putative
class collectively owned a total of at least 1,432,270 shares.

INTERROGATORY NO. 26:

State the basis of Plaintiff's allegation In paragraph 34 of Plaintifi's Complaint that

‘[$Ihere are over five hundred sixty {560} members of the Class,”

Law Offces of Steven [ Pdpons
701 W Lake Moadd Blvd, Ste, 108
Las Voyas, Nevada 89128.8354

(70RI284-7500; fox (FOIIB+5500

Stevy,

W
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1  RESPONSE TO INTERROGATORY NO, 26!

2 By my lawyers: Objection, this calculation of the total class members comes originally
3 from Defendant and thus, the Interrogatory Is unduly burdensome. Defendant cbviously hes
4 access to this Information [n its own records.

5 Without waiving that objection, according to Archon's Interrogatory answers in Rainero
& v Archon, there were 580 shareholders listed as shareholders of record. The number of class
7 members is at least at least 580 less the elsven (11) plaintiffs in D.E. Shaw v, Achon and
¢ Leeward Capitalv. Archon and the four (4) officers and directors ldentified as shareholders by
s Archon in ts interrogatory answers.

160 INTERROGATORY NO. 27:

11 State whether Plaintiff tendered any shares of Archon Exchangeable Preferred Stock
12 1o Archon, and Jf so, the date such shares were tendered and how many shares were
13 tendered.

14 RESPONSE GATORY NO. 27:

L5 By my lawyers: Objection, Defendant has access to this Information and its requestis
16 thus unduly burdensome. Also, the language “tendared” Is vague.

&) However, and In not walving the objection and In the spirit of caoperation, | was pald
18 2 less-than appropriate amount for 7,000 shares which payment | recelved on or about
15 February 1, 2008.

20 [NTERROGATORY NO. 28:

21 State whether Plalntiff conducted any Investigation of the Redemption described iIn
22 paragraph 9 of the Complaint prior to contacting his attorneys in this lawsuit.

23 RESPONSE TO INTERROGATORY NO. 28:
24 By my lawyers: Objection, irrelevant, work product and attorney client privilege. What

25 Plaintiff knows new after consultation with an attomney, compared to what he knew before, Is
26 notarelevant or appropriate subject for discovery. Furthermore, what Is meant by “conducted
27 any Investigation of the Redemption” is somewhat vegue and open to different interpretations,

{aw Cffices of Stoven [, Parvany

F201 W, Lake Mead Bivd, Ste, 108

Las Vegay Nevila 89128-8354

(FO21384-8800; fax (7OI8+ 5900
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1 However, without walving the objections, and in the spirit of cooperation, | belleve the
2 best answer to your question Is “Yes."

3 INTERROGATORY NO. 29:

4 Dascribe the circumstances that led Plaintiff to file this lawsuit.
5 P RO H
6 By my lawyers; Objection, imetevant, work-product and sttorney-client privilege. What

7 Plaintiff knows now after consuitation with an attomey, compared to what he knew before, is
§ not a relevant or appropriate sublect for discovery. It may invade the attorney-client privilege
3 and work product privilege.

10 Hawever, without waiving the objection, | belleve the best answer 1o your question s
11 set forth In the Complaint itself,

12 |NTERROGATORY NQ. 30:

13 Describe how Plaintiff first made contact with his attorneys In this lawsuit.

14 RESPONSE TO INTERROGATORY NQ. 30:

15 By my lawyers: Objection to the extent the Interrogatary infringes on ettomey-cllent
16 privilege orwork-product privilege. Furthermore, whether the first contact was by phone, emall

17 or U.S, Mail orin eny other manner Is not a relevant fact,

18 However, without walving the objection, Plaintiff does certify that he made the first
13 contact with his attomeys In this lawsult and that he was not solicited.
20 Dated: Friday, Aprl B, 20186,
21 STEVEN E. GOREN
GOREN, GOREN & HARRAIS, B.C.; and
22 Law OFFICES OF STEVEN J, PARSONS
23 /s/ Steven I, Pamsons
STEVEN J. PARSONS
24 Nevada Bar No. 363
25 Attorney for Plalntiff
DAN RAIDER, an Individual on his own behslf and
2% on behalf of others similary situated
27

Law Offices af Steven ). Parsons

220 W, Lake Aead 8w, Sre. 108

Las vogas, Novads 891289154

(7020384 9500, fax (702)384-5900
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accrued and unpald
dividend for period  dividends including
ending on dividend dividend payable on

unpald and accrued
dividend payment  annual dividend  dividends to which

date rats pesiodic dividend payment date dividend payment
rate |5 to be appiiad date
E preceding row dividend rate x C C+D
Bf3rf2007 16% $3.4480
9/30/1007 16% £3.4490 50,0460 $3.4950
3/31/2008 16% $3.4550 50,2796 $3,7746
8/30/2008 165 §3.7746 40.3020 %4,0765
3/31/2008 16% 54,0766 50,3261 £4.4027
8/30/2009 16% $4.4027 50,3522 $4,7549
3/31/2010 16% 54,7545 $0.3804 $5,1353
9/30/2010 16% $5.1353 s0.4108 85,5481
3/31/2011 16% £5.5461 50.4437 $5.9898
5/30/2011 16% 55,9898 $0.4792 46,4690
3/31/2012 16% $6,4650 $0.5175 $6,9865
9/30/20132 16% $6.9865 50,5583 57,5454
3/31/2013 16% $7.5454 50,6026 $8.1480
9/30/2013 16% $8.1450 50,6519 58,8010
3/31/2014 16% $8.8010 §0.7041 $9.5050
8/30/2014 16% $9,5050 50,7604 $10.2655
3/31/2015 16% $10.2655 $0.8212 511.0867
5/30/2015 16% $11.0867 50,8869 §11.9736
8/31/2018 16% $11.9736 50,8579 $12.8315
5/30/2016 16% 512.9315 §1.0845 $13,9650
3/31/2017 16% $13.9660 51.1173 515.0833
8/30/2017 16% $15.0833 51.2067 $16.2800

$12,8410
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Defendants Archon Corporation (“Archon™), Paul W, Lowden, and Suzanne Lowden
(collectively, “Defendants™), by and throuph their attomneys of record, Dickinson Wright PLLC,
hereby file this Reply in Support of Their Counter-Motion for Summary Judgment (“Counter-
Motion™). This Reply is supported by the attached memorandum of points and authorities, the

pleadings and papers on file herein, the Declaration of Justin J. Bustos as Exhibit 1, and any other

materizl this Court may choose to consider,

DATED this 23rd day of February, 2017,

DICKINSON WRIGHT, PLLC

s/ Justin J, Bustos

JOHN P. DESMOND

Nevada Bar No, 5618
{desmondMdickinsonwright.com
JUSTIN I, BUSTOS

Nevada Bar No. 10320
jbustos@dickinsonwright.com
KENNETH K. CHING
Nevadz Bar No, 10542
kchinpf@dicki wright.com
100 West Liberty Street

Suite 940

Rene, Nevade 89301

Attorneys for Defendants Archon Corporation,
Paul . Lowden, and Suzanne Lowden
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MEMORANDUM OF POINTS AND AUTHQRITIES
I.  INTRODUCTION

As a threshold matter, Defendants object to the Court resolving any of the pending motions for
summary judgment prior to & decision regarding class certification, Indeed, it is settled that the trial
court in a class action proceeding should first decide whether a class is proper and, if so, order class
notice before ruling on the substantive merits of the lawsuit. Here, to the extent Plaintiff intends to
proceed with this case as a class ection, it is entirely premature for the Court to consider the merits of
the summary judgment motions prior to deciding whether this action will proceed as a class action.

Turning to the merits of the case, this s a case about Mr. Ralder wanting to have everything
both ways. Mr. Raider did nothing to pursue his claims for eight years (by his own admission), yet he
denies having sat on his rights. He wants the statute of limitations on his claims tolled by Rainero, but
he denies his casc is the same oction as Rafnero, He did not want to participate in Leeward, but he
now wanis the benefit of Leeward, He admits he wanted to “wait end see” whether Leeward would be
successful before filing his own clalms, but denies being a “wait and see” plaintifl. He wents to rely
on the Uniled States Supreme Court's holding in Parklane to assert non-mutual, offensive collateral
estoppel, but he also wants to deny that Parkiane is binding on this Court to the extent Parklane
prohibits & “wait and see” plaintiff from using non-mutual, offensive collateral estoppel,’ He wants
damages fixed by Judge Pro's orders in Leeward and D.E. Shaw,” but he denjes the explicit basis of
those orders, that the Redemption of the EPS occurred ~ past-tense — an August 31, 2007 {despite the
fact that Judge Pro said this ot least three times). He wants the method of caleulating damages fixed
by Judge Pro’s arders, yet he nlso wants to use a completcly different method of calculating damages
than Judge Pro use (resulting in much larger damages - almost ten times more — than the previous

cases), He wants to use this entirely different methed of calculating damages than Judge Pro used so

! Astonlshingly, Mr. Ralder argues that Nevada courts have never adopled the “wall and see” dottrine from Parklune
Hoslery Co, v. Shore, Opposition ot 32:6-19, He also argues that Parkiane docs not give Nevada trisf courts the discretion
(o determine whether or not offensive callateral estoppel should be applled. /d Yet, Parklone is the very case that gave

rise to the doctrine of non-mumat affensive collaters] estoppel, which M, Raider relies on for his argument for applying
collateral estoppel ta this case.

1 Judge Pro’s Orders stand in direct conflict with the Prospectus, jetiers to the SEC describing the rate of retum on the

EPS, two faimess apinlons and fourteen yewrs of cudited financial stalements from national accounting firms and locel
aecounting firms In Las Vegas,
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he can get an annualized return for himself of 115 percent, and he also wants to prevent Defendants
from arguing that the interpretation of the EPS Centificate is & matter of contract interpretation and
that dividends on the same are capped st 16 percent annually.

Straddling these wholly inconsistent positions is not easy. To do so, Mr. Raider must
manipulate, mangle, and distort Nevada's statute of limitations, his own clzims, Judge Pro's orders,
the Jaw and reasoning from Parklane, and his own testimony. However, his convoluted {and ofien
transparently incorrect) arguments fil to conceal a much simpler reality: Mr, Raider is trying to
avoid the consequences of having the same class action (i.e. Rainero) filed in the wrong court,
namely, the dismissal of this case because it is plainly barred by Nevada's statute of limitations and
NRS 11,500,

Mr. Raider [reely ndmits he knew of his allegations in 2007, which were that b disagreed with
Archon's calculation of the EPS and that he believed he was underpaid. He considered filing claims
against Archon, but decided such claims were not worth incurring attorneys® fees, He considered his
case to be the very same os Rainero and he claims to have relied on Roinero. Unfortunately, the
Ralnero eetion was filed in the wrong court and was ultimately dismissed in 2015. This was
undoubtediy a blow for the ciass action suit, not only because it was dismissed in federal court, but
because the class's claim for breach of contract had gone stele in Nevada's state courts and was
plainly time-barred. The solution was to substitute Mr. Raider as the named closs representative and
to split Mr. Raider's eight-year-old breach of contract cause of action into *new” claims which were
designed 1o evade Nevada's staiute of limitations.

One new theory was that dividends on the EPS continue to accrue indefinitely a5 “installment
payments,” which Mr, Raider claims could restart the statute of limitations in perpetuity, The problem
with this theory is that it is contrary to law: dividend puymenis are not installments, not do accruing
dividends constitute a continuing breach of a contract. Anather new theory wes that Defendants had
breached n fiduciary duty by not paying Mr. Raider on the same lerms as the plaintiffs in Leeward or
D.E. Shaw (despite the fact that Mr. Raider specifically declined to participate in Leeward). However,
for this theory to help Me, Raider get around his statute of limitations problem, this new claim hed to

nccrue within three years of the filing of Mr. Raider’s Complaint. So Mr. Raider asserts that this

3
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claim acerned por when Defendants allegedly underpaid Mr. Raider for his shares of EPS, and not
when Judge Pro decided Leeward and D.E Shaw (those dates were all outside the statute of
limitations), but instead this claim supposedly accrued when the Ninth Circuit affirmed Leeward and
D.E. Shmw in 2012, But this theory also suffers from fatal flaws: no court in the United States has
ever found that a claim accrues upon appellate affirmation of a lower court’s decision, but many
courts have held that such a claim would have acerued, if ever, at the initial alleged breach in 2007,
(This same analysis also spplies directly to Mr. Raider’s unjust enrichment claim).

Thus, what becomes clear when analyzing Mr, Raider's contradictory arguments and his
blatantly incorreet stalements of law and fact s that he is desperately irying to get around Nevada's
statute of limitations and NRS 11.500. Mr. Reider's arguments fail. Mr. Raider's cinims all arise from
his ailegation that Defendunts underpaid him for his shares of the EPS at the time of redemption In
2007, Mr, Raider was well-aware of this allegation in 2007 and thus any claims he had accrued in
2007. He failed 10 file this cage until 2015, and his claims are now stale, time-barred, and must be
dismissed,

1. FACTS

Mr. Roider concedes the following facts which are fatal to his claims:

» Mr. Raider was fully sware that he disagreed with Archon's calculation of the
Redemption price of the EPS in 2007.}

« In 2008, Mr. Raider was invited to join an earlier casc agninst Archon, Lepward, but he
declinad to do so because he did not want 1o poy for an gttorney.?

»  Mr. Raider implicitly concedes that his breach of contract claim {5 stale, unless it can be
saved by the controversial doctrine of cross-jurisdictiona! tolling, which has not been
adopted by the Nevada Supreme Court. Opposition at 15:1-7.

s Mr. Raider waited {0 see whether Leeward was successful before bringing his claims.’

I Counter-Mation at 6:4,
! Counter-Motion, Ex. 4 g6 105 (emphasts added),

$ Counter-Motion, Ex. 4 at 118, Mr, Raider testified that he was Intentionglly awaiting the results of Leaward to decide
whether to Hile his own Imwsulr *[TThere could have been an outcame in Leeward which would have disinclined me to filz
8 lawsult or which would have mede me — made it very improbeble that § would have — that 1 would have filed & fawsuit”

-
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» M. Raider did nothing lo pursue any claims ngainst Defendants until filing the instant
case in 2015.°

«  Mr. Roider's decision to delay filing his own lawsuit unti} January 9, 2015 was entirely
valuntary, and in no way caused by Defendants,’

« M, Raider's complaint was filed more than 5 years after Rainero was commenced.

« Mr, Raider's complaint was filed more than 90 days afier Rafitero was dismissed,

» Mr. Raider is seeking different damages from what was awarded in D.E, Shaw and
Leaward®

s  Mr, Raider concedes that his claim for declaratory relief should be dismissed.

s Mr, Raider concedes that his claim for constructive trust should be dismissed.

1. DISCUSSION

A. Defendants Object to the Court Resolving Anv of the Pending Motions for Summary
Judpment Prior to a Decision Regarding Class Certification.

As a threshold matter, it is premature [or the Court to issue a decision on any of the pending
motions for summary judgment until the Court makes a determination as to whether this action is 1o
proceed as @ class action. And, Defendants hereby expressiy object to the hearing on this matter
proceeding at this time and to the Court issuing any decision on any pending motion for summary
judgment prior 1o a decision regarding class certification.

“A largely settled feature of state and federal procedure is that trial courts in class action
proceedings should decide whether a class is proper and, if so, order class notice before ruling on the
substantive merits of the action.” Fireside Bank v, Superior Conrt, 40 Cal, 4th 1069, 1074, 155 P.ad
268, 271 (2007) (citing Green v. Obledo, 29 Cal.3d 126, 146, 172 CalRptr. 206, 624 P.2d 256
(1981)). Indecd, to allow s motion for class certification afier a finding of liability would be to confer

a “graiuitous benefit” on persons who have not been parties and were not exposed to the risk of an

{continued)
fel ot 118:15-190,

$ Counter-Motion, EX. 3, No. 18 ("] have not participated in any fegal action ngalnst Archon, ather than this case.").
? Counter-Matlon, Ex, 4 a1 118,
! Opposition, at 36:26,
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adverse adjudication. 0'Hara v, Del Bello, 47 N.Y.2d 363, 369, 391 N.E.2d 1311 (1979); n re
Cablevision Sys. Corp. Shareholders Litig., 21 Misc, 3d 419, 430, 868 N.Y.5.2d 456 (Sup. Ct. 2008),

rev’d on other grounds by Loulsiana Mun. Employees® Ret. Sys, v. Cablevision Sys, Corp, 74 A.D.3d
1291, 904 N.Y.S.2d 492 (2010). Proceeding in this sequence promotes judicial efficicncy and cnsures
that parties bear equally the benefils and burdens of favorable and unfavorsble merits rulings,
Fireside Bank, 40 Cal, 4th at 1074, 155 P.3d at 271. This rule prevenis what has come to be known as
“one-way intervention,' whereby not-yet bound absent plaintiffs may elect to stay in & class efier
favorable merits rulings but apt out after unfavorable ones." /d.

The law on this point is fairly settled. The Federal Rules of Civil Procedure dealt with the
problem of one-way intervention by requiring that class issues be resolved “[a]t an early practicnble
time nfier o person sues or is sued as a class representative.” Fed. R. Civ. P. 23(C)(1)(A); Fireside
Bank, 40 Cal. 4th ut 1079, 155 P.3d at 274, Similarly, the Nevada Rules of Civil Procedure require
that “{a]s socn as practicable after the commencement of an action brought as a class nction, the court
shall determine by order whethier it is to be so maintained.” NRCP 23(c)(1).

Here, Plaintiff filed this action on January 9, 2015. (Compl., on file herein.) However, despite
the fact that this ection has been pending for more than two years, Plaintiff has made no effort to seek
a ruling to determine whether this action is (o be maintained as o class action,

Instead, Plaintlff fled his Motion for Panial Summary Judgment on November 16, 2015. (Mot.
for Partial Summ. J,, on file herein.) In response to Plaintifi*s Motion, Defendants filed their Counter-
Motion for Summeary Judgment and thelr Motion for Partial Summary Judgment Regarding the
Maximum Dividend Rate Per Annum Per Share on the EPS.

However, it would be entirely premature for the Court to resolve any of the pending motions
for summary judgment as there has been no determination as to whether this case may proceed a8 8
class action. The California Supreme Court colerfully described such a situation as follows:

One way intervention left a defendant open 1o being pecked to death by ducks. One
plaintiff could sue and lose; another could sue and iose; and another and another unti}
one finally prevailed; then everyone else would ride on that single success, This sart of
sequence, too, would waste resources; it niso could make the minority (and therefore
presumptively inaccurate) result the binding one.

-6-

PRAOSLY




Fireside Bank, 40 Cal. 4th at 1078, 155 P.3d &1 274,

For this reason, Defendants expressly object to the Court resolving any of the pending motions
for summary judgment until a ruling has been made regarding class certification. The three pending
motions for summary judgment should all be held in sbeyance pending such a decision on
certification, to the extent Plaintiff still intends to pursue this action ns a class action,

B. Mr, Ralder's claims are time-barred and must be dismissed,

The following sections demonstrate that each of Mr, Raider's claims have been brought outside
the statute of limitations and must be dismissed. It is also demonstrated that Mr, Raider truly only has
one claim, and that is for breach of contract based on the allegation that Archon underpaid him for his
shares of EPS in 2007, Although Mr, Raider has asserted six claims, al} he has really done is engage
in claim-splitting 1o try to evade and manipulate the statute of fimitations, something that is
prohibited by Nevada law. Analysis of relevant case law shows that each of his claims, in fact, can
only be found o arise from his basic breach of contract cause of action and must have acecrued, if
ever, in 2007, Thus, alt of his claims are barred by the statute of limitations and must be dismissed,

I, Declaratory Relief

Mr., Raider's Opposition does not respond to Defendants’ Motion that his claim for declaratory
reliel should be dismissed as untimely (se¢ Opposition at 18+19), and therefore Mr. Raider concedes
the same. See DCR 13(3) (*Failure of the opposing party to serve and file his writlen opposition may
be construed as an admission that the motion is meritorious and a consent to granting the same.”); see
also, Smith v. FJM Corp., No, 207-CV-1417-KID-GWF, 2009 WL 703482, at *5 (D. Nev, Mar. 16,
2009) (“[Bly failing to respond to Defendant's Motion reparding retaliation, Plaintiff concedes
Defendant's argument.”); Tatum v, Schwartz, 2007 U.S. Dist. LEXIS 10225, 2007 WL 419463, *3
(E.D. Cal. 2007) (finding that the plaintiff “tacitly concede[d][a) claim by failing to address
defendants’ ergument in her opposition."); Ardente, Inc. v, Shanley, 2010 U.8, Dist. LEXIS 11674,
2010 WL 546485 (N.D. Cal. Feb, 9, 2010) (“Plaintiff fails to respond 1o this argument and therefore
concedes it through silence,”). Mr, Raider's Oppasition nowhere argues that his first claim for
declaratory relief is not barred by Nevada's statute of limitations, and therefore this claim should be

dismissed,
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Mr, Raider's claim for declaratory relief accrued as soon as he knew of his dispute with
Archon regarding the Redemption price of the EPS. ¥A cause of action for declaratory relief accrues
when there is a bona fide, justiciable controversy between the parties . . . , A dispute matures into 2
justiciable controversy when & plaintiff receives direct, definitive notice that the defendant is
repudiating his or her rights.” Zwaryez v, Marnia Const,, Inc,, 102 A.D.3d 774, 776, 938 N.Y.8.2d
440, 442—43 (2013) (internal citations and quotation merks omitted). Thus, Mr. Raider's ¢laim for
decloratory relief may have scerued even before his breach of contract claim ncerved, es he testified
that he enticipated litigation with Archon even prior to the Redemption, Counter-Motion, Ex, 4
(Raider Depo, Trans), at 71-72; see United Pacific-Reliance Ins. Co. v DiDomenico, 173
Cal.App.3d 673, 676, 219 Cal.Rptr, 119 (1985) (“The cause of action for declaratory relief may
acerue, in the sense that an action may be maintained, before any breach oceurs, That is the very
purpose of the remedy.™).

By his own admission, Mr, Raider knew of his dispute regarding the Redemption Price even
before the August 31, 2007 Redemption. Counter-Mation, Ex. 3, Interrogatory Response Nur_nbcr 20,
Ex. 4, Raider Depo, Trans. at 44:18-21, 71-72. Thus, his claim for declaratory relief acerued more
than seven years before his Complaint was [iled on January 9, 2015. In Nevada, the statute of
limitations for a claim for declaratory relief is six years, Job's Peak Ranch Cmiy. Ass'n, Inc. v.
Douglas Cty,, No, 55572, 2015 WL 5056232, at *4 (Nev. Aug. 25, 2015) (ciling NRS 1 1.190(1)(b)).
Mr. Ralder's claim for decluratory relief was filed on Jonuary 9, 2015, more than seven years afler his
claim accrued, Therefore, Mr. Raider's claim for declaratory refiel must be dismissed as untimely.

2, The statute of limitations for Mr. Raider's breach of contract claim was not tolled.

Mr, Reider readily concedes that his breach of contract claim accrued on August 31, 2007 end
is oulside Nevada's six-year slatute of limitations;? however, he argues that this claim should be

saved by the controvarsial doctrine of cross-jurisdictional tolling, which has not been adopted by the

? Job's Peak Rench Crty. Ass'n, lne., 2015 WL 5056232, at *4,

-8-
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Nevada Supreme Court and has been rejected by courts in Virginia, Pennsylvania, Tennessee, [linois,
Louisiana, and Texas.'® See Opposition at 19:1-7.

Mr. Raider’s discussion of “class action tolling” is wholly deficient and fails to analyze the
docirine as applied to the circumstances of this case. He fails to address that there is a significant
difference between the “class action tolling” described in the cases of Amerlcan Pipe and Jane Roe
Dancer (see Opposition at 13-14) and the type of tolling he would need to save his stale claims,
namely, cross-jurisdictional, class-nction tolling, The tolling discussed and allowed in American
Pipe and Jane Roe Dancer is class-action tolling within the same court system (i.e., toliing within the
federal court system by & federal class action), 1t is commonly referred to as intra-jurisdictional
tolling. However, the tolling Mr. Raider secks is inter-jurisdictional (tolling within a state court
systern based on a federal class action), and such “cross-jurisdictional” class action tolling has Been
sharply distinguished and rejecied by many courts and commentators.

None of the cases Mr, Raider cites in support of his position address cross-jurisdictional, class
action 1olling, Opposition at 13-14, Yet, this is not because Mr. Raider is unaware of the controversial
doctrine, s he cites the same in his brief when he notes that Judge Hardy recently applied “cross
jurisdictional tolling . . . " Opposition at 15:12, Thus, Mr. Raider fails to demonstrate or identify any
basis 1o toll his claims and fails to recognize that numerous courts have rejected cross-jurisdictional
tolling because of the doctrine's negative implications for state courts and legislatures.

It is true that Judge Hardy recently stated in the Haberkorn v. Archon case that “under these
circumstances, cross-jurisdictional also applies.” However, it shouid he noted that Judge Hardy's
order offers no analysis of the doctrine of cross-jurisdictional, class action telling. Archon has filed a
Petition for Wril of Prohibition or Mandamus with the Nevada Supreme Courl, and the Nevada
Supreme Court has ordered briefing on the issue and has indicated that it intends 1o consider the fasue

on the merits, Exhibit 2, December 2, 2016 Petition for Writ of Prohibition or Mendamus; Exhibit 3,

M Sy Pornpood v. Ford Motor Co., 183 111,20 459, 465-67, 233 TihDec, §28, 701 N.E.24d 1103, 1104-05 (1998} {rejecting
cross-jurisdictional telling), Maestas v. Sofamor Danek Grp,, Inc,, 33 5.W.3d 805, BOB (Tenn, 3000) {same), Bell v. Showa
Denka K.K., 899 S5.W.2d ot 758 (Tex.App.Amarillo 1995) (same), Casey v. Merck & Co., 283 Vi 411, 722 S.E2d 842
(2012) (same), Ravireh v, Pricewaterhonse, 793 A2d 939 (Pa.SuperCL2002) (sume), and Quinn v, Loulsiana Cltizens
Prop, Ins, Corp., 20120152 {La, 11/212), 118 So. 34 1011, 1022 (same).

5.
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Janvary 12, 2017 Order Directing Answer, Defendants submit that it is likely that the Nevada

Supreme Court will join courts in in Virginia, Pennsylvania, Tennessee, Illinois, Louisiana, and
Texas and reject the doctrine of cross-jurisdictional tolling,

Defendants have comprehensively briefed the issue of whether Nevada should reject the
doctrine of cross-jurisdictional class action tolling, and their bricf is attached to this Reply. Exhibit 2,
December 2, 2016 Petition. A summary of this same ergument follows,

Only a small minority of courts in the United States allows cross-jurisdictional class action
tolling; the lorge majority has not adopted the doctrine, and several courts have sherply criticized and
rejected the doctrine on policy grounds identical to those adopted by the Nevada Legisiature. '

Courls rejecting cross-jurisdictional, class action tolling have observed that the adoption of
crass jurisdiclional tolling exposes a state’s court system 10 o flood of filings from forum-shopping
plaintiffs, who possibly bring only stale claims. Further, the doctrine of cross-jurisdictional tolling
would cause Nevada's statutes of limitation and repose (o be subject to indefinite suspension, forcing
a Nevada state court 1o await the cutcome of class certification as to any Htigant in any putative class
action filed in any federal court in the United States. This policy would undermine the Nevada
Legislature's preropative to determine periods of limbtation and repose, as well as any tolling of the
same. Indeed, Defendants submit that the adoption of cross-jurisdictional tolling would contravene
the Nevada Legislature's specific intent in enacting NRS 11,500 and establishing a bright-line statute
of repose not subject to judicial extension, For these reasons, Nevada should reject the doctrine of
cross-jurisdictional, class setion tolling,

I
i

W See Parnvood v. Ford Motor Co., 1B3 1L2d 459, 465-67, 233 Hl.Dec, B28, 701 N.E2d 1102, 1104-05 {1998}
{reiecting cross-jurisdictional tolling), AMoesias v. Sefamor Donek Grp,, Ine., 33 5.W.3d 803, B08 (Tenn. 2000) {samn),
Bell v, Showa Denko R.K,, BS99 §,W.2d st 758 {Tex.App.Amarillo 1955) (seme), Cosey v, Merck & Co., 183 Ve, 411, 722
8.E.2d 842 (2012) (same), Ravitch v, Pricewaterhouse, 793 A2d 939 {Fa,Super.Cr2002) {same), and Quinyg v. Loulsiana
Citizens Prop. Ins, Corp., 2012-0152 (La, 11/2/12), 118 So. 3d 1011, 1022 (same); but sea Dow Chem, Corp, v. Blanca,
67 AJ3d 392, 395 (Del, 2043} (adopting cross-Jurlsdictional twlling), Lee v, Grand Rapids Bd. of Edue.,, 148 Mich.App.
364, 370, 384 N.W.2d 165, L68 (1986) (same), Hyart Carg. v. Oceidenial Fire & Cus, Co. of N.C., B0Y 5.W.2d 382, 389
{Mo.CtApp.W.Dist,1990) (same), Stevens v. Novarifs Pharm. Corp., 358 Mont. 474, 486-91, 247 P.3d 244, 253-56
{2010} {same), Vacearisllo v, Smith & Nephew Richards, Inc., 94 Ohio St.3d 380, 382-83, 390, 763 N.E2d 160, 163,
168-59 (2002) (plurality of two out of seven Justices and partial cancurrence of two additfonal justices) (same).

10~
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&, Cross-furisdictional _tolling _should _be _rejected in Ngvada as ity adoption would

increase the burden an Nevada's courts,

I\ has been frequently observed that the adoption of intra-jurisdicifonal class action olling
{class action tolling within the same court system, such s in American Plpe and Jone Roe Dancer)
does not necessarily support the adoption of “cross<jurisdictional” class action tolling.”* And the
reasons for rejecting cross-jurisdictional tolling arise because of problems specifically created by
tolling statites of limitation and repose aeross federnl and state jurisdictions, as opposed (o within the

same court system,
When twa octions are brought in different court systems:

Tolling a state statute of limitations during the pendency of a federal class
action, however, may actually increase the burden on that state's court
system, because plaintiffs from across the country mey elect to file a
subsequent suit in that state solely 1o take advantage of the generous
tolling rule. Unless all states simultaneously adopt the rule of cross-
jurisdictional class nction tolling, any state which independently dees so
will invite into its courts a disproportionate share of suits which the federal
courts have refused to certify as cluss actions alter the statute of
limilations has run , . . . Given this state of affairs, it is clear that adoption
of cross-jurisdictional class tolling in 1llinois would encourage plaintlifs
from across the country to bring suit here following dismissal of their class
actions in federal court, We refuse to expose the lllinois court system to
such foram shopping,

Portwood v, Ford Motor Co., 183 111, 2d 459, 46463, 701 N.E.2d 1102, 1104 (1998). The situation

described in Pornwood remeins largely unchanged todny, as only six states’” have adopled cross-

2 wThe doctrine allowing lolling within the federal court system In federal question class actlons does not require cross-
Jurksdictional twlling (ie, tolling based on o prior class action filed In o different jurisdiction) as & mater of siste
procedure. Californin and New York have rejested Amerfean Pipe's application 1o cross-jurlsdictional octions,” 1
MeLnughlin on Class Actions § 3:15 {3th ed,).

¥ Coses In which courts bave recognized such cross-jurisdiciions! twolling include Srevens v, Novartls Pharmaceuticals
Corpr, 358 Mone, 474, 247 P.3d 244 (3010); Pacearlello v. Smith & Nephew Richards, 94 Ohlo $1.3d 380, 763 N.E.2d 150
{2002); Staub v. Eastman Kodak Co., 320 N.J.5uper. 34, 726 A.2d 955 (App.Div.1999); Hyair Corp. v. Geeldental Flre &
Cas. Co. of N.C., BOI S.W.2d 382 (Mo,Ct.App.1990); and Lee v, Grand Rapids Bd. of Educ., 148 Mich.App. 364, 384

N.W.2d 165 (1946); Pairickson v, Dole Faod Co., Inz., 137 Haw, 217, 226, 368 P.3d 959, 968 (2015), as corrected {Nov,
18, 2013).
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jurisdictional tolling, while six have rejected it, and others such ns California and New York have

refused (o sdopt cross-jurisdictional tolling despite being presented with the opportunity to do go,M

Thus, if Nevada were to adopt cross-jurisdictional tolling, it would be one of a very few
jurisdictions to give forum-shopping plaintiffs certainty that any time limit on their claims has been
tolled during their failed altermpts (o obtain class certification in & federal District Court, Other courts
have recognized that such a situation provides no benefit 10 a siate like Nevada.'”” Adopting the
doctrine of cross-jurisdictional tolling would make Nevada one of a few clearinghouses for untimely
claims that should have been initinled in other jurisdictions — but cannot be — because more than forty
ather states do not embrace cross-jurisdictional tolling. Inviting forum-shopping plaintiffs to Nevada’s
courts simply provides no benefit to the state and goes against the State policy that issuzs of repose are
decided by the Legislature,

Montana, one of the fow states, that has adopted cress-jurisdictional tolling, acknowledged the
likelihood that the doctrine would burden its courts with forum-shopping plaintiffs. “[W]e
acknowledpe that our holding teday may indecd encourage plaintiffs with *no relationship to Montana'
10 file suit in our courts, if their claims are stale elsewhere,” Stevens, 358 Mont. at 450, 247 P.3d at
256. Neverthicless, the Montana Supreme Court adopted cross-jurisdictional tolling only beeause it
was required to do so by the Montana Constitution; “Our state’s policy is plainly stated in the Montana
Constitution: *[cJourts of justice shall be open to every person, and speedy remedy afforded for every

injury to person, property, or character,’ Mont. Const, art, 11, § 16, The right of access lo our court

1 See footnote 3, supra,

S The situstion would be precisely what Fousth Clrcult Judge Lutly determined would be undesirable for the
Commonweeith of Virginiat

[13F Virginia were 10 adopt o crass-jurlsdictions! tolling rule, Virginia would be faced with & food af subsaguent filings
once & einss action in anather forum Is dismissed, ns forum-shopplng plalntifTs from across the country rush into the
Virginis courts to wke advantage of #s cross-Jurlsdictional tolling rule, a rule that would be shared by only & few other
states , , . . “[T]he Commonwealth of Virginia simply has no Interest, except perhaps out of comily, in furthering the
efMiciency and economy of the class action procedures of another Jurlsdiction, whether those of the feders} courts or those
of another site,” Wede v, Danek Med, fie, 182 F.3d 281, 287 (4th Clr. 1999),

13-
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|| be filed by plrintifls seeking to prevent their claims from becoming stale during the pendency of class-

system is ‘unrestricled by reference {o residence or citizenship,’ and an oui-of-state plaintiff has ‘the
same rights and duties es a citizen of this state.'” Jd, Thus, even in one of the few states to adopt cross-
jurisdictional tolling, the burden on the state courts is acknowledged, and that burden is only accepted
in Montana because it wes required by the Montana Constitution, However, the Nevada Constitution
has no such language, nor does Nevada have a policy that its courts be open to every person regardless
of citizenship, Indeed, Nevada's policy, as set forth in NRS 11.500, is just the opposite. If Nevada
were to consider adopting a policy that opened its courls to forum-shopping plaintiffs, such a policy
should be weighed and enacted by the Nevada Legislature, which, as discussed below, has instead
clearly indicated that it would reject cross-jurisdictional tolling.

Those in favor of cross-jurisdictional tolling argue that the doctrine may provide some

efficicncy For states which adopt it by reducing “protective fillngs™ claims which suppesedly would

certification proceedings in federal court. However, both in theory and in fact, it is likely that the
burden of any protective filings would be outweighed by the burden of filings that would be made by
those who had failed 10 timely have their clalms brought in a different jurisdiction and subsequently
seek o jurisdiction that had promised to tol] the statute of limitations or repose on their otherwise stale
claims. Mr. Raider's instant case 15 instructive: Mr. Raider did not file a “protective filing"; instead, he
filed suit only after Rainers was dismissed, Thus, Mr. Raider’s actions support the predictions of the
courls which have rejected cross-jurisdictional tolling due to the burdens it would place on their state
court systems, As the [llinois Supreme Court stated:

Plaintiffs contend that our rejection of cross-jurisdictional tolling will

necessitate numerous protective filings in llinois by plaintiffs who have

class actions pending in other jurisdictions, thus burdening our state court

system and inconveniencing the affected litigants, We are convineed,

however, that any potentinl increase in filings occasioned by our decision

today would be far exceeded by the number of new sults that would be

brooght in 1llinois were we to adopt the generous tolling rule ndvocated by

plaintiffs, By rejecting cross-jurisdictional tolling, we ensure that the
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protective filings predicted by plaintiffs will be dispersed throughout the
couniry rather then coneentrated in Hlinois.

Portwood, 183 11, 2d et 466-67, 701 N.E.2d at 1105. Here, during the pendency of Rainere, no
“protective filings” were made by Mr. Raider. Instead, it was only efter Rainero’s federal court
complaint was dismissed for Jack of subject matter jurisdiction that Mr. Raider filed his untimely
claims in Nevada's state courts, and it is precisely these types of filings that cross-jurisdictiona! tolling
eneourpges.

Further, even if rejecting crass-jurisdictional tolling would encourage “protective [ilings,” that
is o problem more easily solved than hosting the claims of former putative class members whose
claims were dismissed or whose classes were rejected by federal courts across the country, First,
“nrotective filings" would be distributed across all other state jurisdictions, diminishing the potential
burden on Nevada's state courts, Second, ns the Tennessee Supreme Cour{ explained in its decision
rejecting cross-jurisdictional tolling:

We understand that our ruling may promote “protective” filings by

plaintiffs who wish to preserve their right to file suit in Tennessee while

they seck class certification elsewhere. Any administrative burdens

Tennessce courts will suffer from those protective filings are greatly

outweighed by the burdens presented by the mass exodus of rejected

putative class members from federal court fo Tennessee. Any risk of

duplicative litigation resulting from the protective filings may be avolided

by grant of & stay by the state court wmil the federal ruling on class

certification is made.
Maestas v, Sofamor Danek Grp, Inc., 33 S,W.3d 805, 808-09 (Tenn. 2000) (emphasis added).
Therefore, even if rejecting cross-jurisdictional tolling encouraged “protective filings” in Nevada
(which it did not here), such cases would be fairly distributed across all state jurisdictions, and then
cauld easily be stayed during the litigation in federal court, avoiding any duplicative litigation,

However, there is no easy way to alleviate the burden imposed on & state’s courls which have

adopted cross-jurisdictional tolling, which essentinlly invites litigants from different jurisdictions to
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use Nevada as a forum of lost resort afier their cases have been dismissed or their putative classes

have been rejecled:

If certification is ultimately denied, the forum state may find itself with an
avalanche of individual filings, precisely because its statute was tolled,
thereby undermining the efficiency that the class action vehicle was
designed to promote, It would therefore appear that whatever the forum
state gains in efficiency by lolling its statute of limitations based on an
extra-jurisdictional class action is outweighed by the risk of an avalanche
of filings should the class not be eertified. :

David Bober, Cross-Jurisdictional Tolling: When and Whether A Stote Court Should Toll Its Stature of
Limitations Based on the Filing of A Class Action in Anather Jurisdiction, 32 SETON HaLL L. REV,
617, 642 (2002). Thus, on this controversial question-of-first impression, the burden that it waould
place on Nevada’s courts is reason enough for rejecting cross-jurisdictional tolling.

b Cross-jurisdletional_talling would make Nevada's starues of limitation gnd repose

depand on the getipns of every federal District Conurt in the United States, contrary 1o
the expressed intent of the Nevada Legislature.

An ndditional reason for rejecting cross-jurisdictional 1olling is that it would require Nevada's
legistatively determined statutes of limitations and repose 1o depend on the actions of literally any and
every federal District Court in the United States. This Is another reason states such as Illinois have
declined to adopt cross-jurisdictional tofling:

[Blecause state courts have no control over the work of the federal
judiciary, we believe it would be unwise to adopt n policy basing the
length of Illinois limitation pericds on the federal courts' dispesition of
sults seeking class certification. State courts should not be required to

entertain stale claims simply because the controlling statute of limitations
expired while o federal court considered whether to certify a class action.

Portwood, 183 11, 2d at 466, 701 N.E.2d at 1104,

The unnecessary injection of uncertainty and delay into Nevada's legislative scheme of
limitations and repose is an important reason to reject crass-jurisdictional tolling, Nevada's statutes of
limitation and repose represent a legislative determination that legal claims must be subject to strict

time limits in order to promote predictability and finality. “Statutes of limitation rest upon the premise
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that the right to be free of stsle claims in time comes to prevail over the right to prosecute them , . ..
Statutes of limitation thus promote predictability and finality.” Porneood, 183 TH. 2d at 463, 701
N.E.2d ot 1103,

Nevadn would nat benefit from having the running of its statutes of limitations and repose
depend on the actions of courts in other jurisdictions, which would be the necessary resuit of adopting
cross-jurisdictional tolling, This is yet another reason the doctrine is controversial and should be

rejected,'®

¢ Cross-jurisdictional_tolting would underming the authority and intent of the Nevada
Legistature.

The Nevada Legislature has specifically addressed the outer-most time limits when ceriain
claims are viable in Nevads state courts, and the adoption of cross-urisdictional tolling would
directly undermine the period of repose that has been established by NRS 11.500 which provides that:

1, Notwithstanding any other provision of law, and except as otherwise
provided in this section, if an action that is commenced within the
applicable period of limitations js dismissed becausc the court lacked
jurisdiction over the subject mater of the action, the sction may be
recommenced in the court having jurisdiction within:

() The applicable period of limitations; or

(b) Ninety days after the action is dismissed;
whichever is later,

2. An action may be recommenced anly ane time pursuanl to paragraph (o)
of subsection 1.

% Sup Quinn v, Lokistana Citizens Prop. Ins. Corp., 3012-0152 (L. 11/2/12), 118 So. 3d 1011, 1022 (*We believe the
rationale of the cours rejecting “cross-jurisdictionzl tolliag” fs the one most consistent with our interpretation of the
arovisions of Loulsiana's 1olling statute, La, C.C.P. an, 596, and is the rmilonale which most effectively balances the twin
conckrs of judictal efficiency and protection against stale claims. Theee cases, and particularly Pornvood, underscore the
unfalrness to defendants, and 1o the state [self, of permitting snother jurisdiction's laws and the efficiency (or
Inefficiency) of its operstlons o control the commencement of 2 statute of Ihmitatians, plentlally suspending It
indefinliely into the future and, in the process, undermining the very purpose of staiutes of limitation, As the Porrwood
court noted, any resultant hlow 1o judicial efficlency occasloned by the necessity of protective fillngs in state coun
pending the resolution of the certification Issue in federel court can be ameliorated by measures available to the state
courts: “[EJacly filings in stalc court by plaintiffs who are pursuing s class action elsewhere could not be entirely
undesirable, as such filings would pur thet state’s court system on notice of the poientini clalm, 1f necessary, the stale suit
could be steyed pending proceedings elsewhere.”).
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3. An action may not be recommenced pursuant to paragraph (b) of
subsection 1 more than 5 years afier the date on which the ariginal action
was commenced,

In NRS 11.500, the Nevada Legisiature enacted & saving statute, which grants a plaintiff a
specific defined time beyond the statute of limitations to refile an action, and a statute of repase, which
sets the mandatory outer time-limit to refile such an action. The Legislature made a statutory
determination that, when & plaintiff recommences an action, a siatute of limitations can be extended by
90 days, but no extension is permitted {or octions that ere recommenced more than five years afier the
commencement of the original action, NRS 11.500. The Legislative history of NRS 11,500
demonstrates that the Legislature contemplated a specific time frame for the recommencement of
cerlsin actions,

During hearings before the Assembly Committee on Judiciary, Nevada's Solicitor General
explained that NRS 11,500 “provided in essence a statute of repose.” Minutes of the Assembly
Commitiee on Judiciary on A.B, 40, 72nd Leg. (Nev,, Feb. 13, 2003). In Senate discussions, Senator
Terry Care staled that the bill “allows a plaintiff whose case has been dismissed in federal court for
lack of jurisdiction to recommence the action in State district court as long as it is done within S0
days'? after dismissal from the federal court. The refiling must still begin within five years [of the date
of filing the original action]).” Minutes of the Scnate Committee on Judiciary on 8.B. 266, 73vd Leg.
(Nev., April 15, 2005) {emphasis added). So, on one hand, the Legistature intended o give certein
plaintifls the opportunity to re-file claims that had been dismissed because of a lack of subject matter

jurisdiction, On the other hand, the Lepislature also understood that “statutes of limitations were

17 Ninely days was & meaningfu! petiod of time 1o the Nevada Legisiature: & deliberately contemplated and debuted the
nppropriate amotnt of days for an extenslon, amending the Bilt before it was finslized 10 reflect exienslons of six manths,
30 duys, and 90 days, Sce Minules of the Assembly Commitiee on Sudiciary an A.B. 40, 72nd Leg. (Nev., Feb, 13, 2003}
{discussing a six-month extension); Minuies of the Assembly Committee on Judlclary on A.B. 40, 7ind Leg, (Nev., Feb.
15, 2003) (discussing whether the statute should allow for a gix-tnanth, 30-day, or 90-doy exlension),

17-

PRAO528




P - I - T T~ s T . T T R

—n

11

fundamental 1o the judicial system” and that NRS 11.500 sets a time limit for the recommencement of

certain claims. Minutes of the Assembly Committee on Judiciary on A.B. 40, 72nd Leg, (Nev., Feb,
13, 2003), By enacting NRS 11,500, the Legislature exercised its authority to create a savings statute
as weil a5 a statute of repose,

Statutes of repose and limitation fall particularly within the province of the Legislature.!® This
well-esteblished principle was specifically recognized by the United States Supreme Court in relation
1o cluss action tolling, “The proper test [for whether the legislature intended a statute of limitations to
be tolled] is . . . whether tolling the limitation in & given context is consonant with the legislative
scheme." Am, Pipe, 414 U.S, at 55758, 94 S. Ct. a1 768, Petitioners submit that the gdoption of cross-
jurisdictional tolling would be whelly inconsistent with the legislative intent gvinced by the Nevada
Lepislature's enactment of NRS 11,500 and the legislative history thereto.

The adoption of cross-jurisdictional tolling would cifectively eviscerale the Lepislature’s
determination by causing the time-limit on a plaintiiT's claims to be tolled indefinitely, This is cleacly
contrary to both the explicit language of NRS 11.500 and its legislative history, in which the
Legislature stated that statutes of limitation and repose cannot be tolled indefinitely. For example, the
Office of the Attorney General testified that, under NRS 11,500, “in no event waould n case proceed
11.5 years aRer it had originally been filed,” Minutes of the Assembly Committee on Judiciary on
A.B. 40, 72nd Leg. (Nev,, Feb. 13, 2003) (cmphasis added). 1t was further obscrved that siatutes of
{imitation “should not be tampered with liphtly.” /d. Yet, cross-jurisdictional tolling clearly could
cause Nevada's statutes of limitation and repose to be tolled indefinitely depending on the actions of

the federal District Courts. Such & scenaric was never contemplated or approved by the Legislature,

8 Forber v, Lok-N-Logs, Inc., 270 Neb, 356, 369, 701 N,W.2d 368, 378 (2005) (repose); Molloy v, Meler, 660 NW.2¢
444, 456 (Minn, Ct, App, 3003}, aff'd, 679 N.W.2d 711 {Minn, 2004} (repose); Lankford v. Sullivan, Long & Hagerty, 416
So. 2d 996, 1006 (Ala, 1982) (repose) Lambert v, Cammomyeaith Land Title Ins. Co., 228 Cul. App. 34 1569, 269 Cul.
Rpre. 256, 258 (T, App.) (stanste of limitations) {reversed on other grounds); Miiter By & Through Sommer v, Kretz, 191
Wis, 2d 573, 580, 531 N.W.2d 93, 96 (Ct, App, 1995) (statutes of Himitation); Mitehell v. Prograssive Js. Cuo., 965 So. 2d
679, 683 (Miss, 2007) (limitation).
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and the legislative history of NRS 11.500 strongly suggesls that the Legislature would have rejected
such & result. Therefore, because cross-jurisdictionnl tolling is inconsistent with the Nevada
Legislature's intent as demonstrated in NRS 11,500 and its legislative history, the doctrine of cross-
jurisdictional tolling must be rejected.
Courts which have declined to adopt cross-jurisdictional tolling have noted that relevant state

law was inconsistent with cross-jurisdictional tolling, As the Fourth Circuit observed:

Virginia has no statute providing that the statute of limitations in a

subscquently filed state action should be equitably tolled during the

pendency of either a state or a federal class action, and no Virginia court

hias aver applied such a rule,
Wade, 182 F.3d ut 286. Likewise, Nevadn has no stetute totling a putative class’s claims during the
pendency of a federal District Court action, except NRS 11.500, which positively pravides an absolute
time-limit for the filing of claims in Nevadu state courts, regardless of the circumstances. Further, the
principle that tolling must be consonent with Nevada's legislative scheme is even more important
when considering o statute of repose, which creates & substantive right in a defendant to be free of

liability, and thus falls outside the ambil of American Pipe class action tolling. As one leadinpg

commentator has expressed:

A growing number of thoroughly reasoned decisions, including by the
Sixth and Second Circuit Courts of Appeal (which abropated numerous
district court decisions allowing tolling of statutes of repose} have
delermined that a federal statute of repose wsing categorical language
foreclosing mainlenance of a suit afier a certain time period must be
enforced according to its plain meaning and therefore is not subject to
American Pipe tolling. A statute of limitstions is a procedural device that
operates es o defense to limit the remedy available from an existing cause
of action. A statute of repose, in contrast, creates 2 substantive right to be
free from linbitity definitively once the prescribed perfod expires; it does
not merely bar a remedy, it extinguishes the underlying cause of action.

1 McLaughlin on Class Actions § 3:15. Here, NRS 11.500 is the very face of the statule of repose
referred to and establishes & substantive right in defendants 1o have claims extinguished after certain
periods of time, an intent znd result discussed explicitly by the Nevada Legistature, But the adoption
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of cross-jurisdictional tolling could prolong certain claims indefinitely, allowing the aclions of the
courts of different jurisdictions to undermine the plain lanpuage and clear intent of the Nevada
Legislature in enacting NRS 11,500,

Even when applied only to starutes of limitation, and not to a siatute of repose like NRS 11.500,
the Tennessee Supreme Court found such an outcome potentially offensive to principles of federalism:
[T]he practical effect of our adoption of cross-jurisdictional tolling would
.+ . grant 1o federal courts the power 1o decide when Tennessec's siatute of
limitations begins to run, Such an oulcome is contrary to our legislature's
power to sdopt statutes of limitations . . . and would arguably offend the
doctrines of federslism . . . . If the sovercign state of Tennessee is to
cede such power to the federal courts, we shall leave it te the

legislature to do so,

Maestas, 33 5.W.3d at BO9 {(emphasis added). Far from ceding its power to determine periods of
limitation and repose 10 the federal courts, the Nevada Legislature has positively asseried its authority
to determine the outer time-limits of certain claims by enacting NRS 11.500, The adoption of cross-
jurisdictiona! tolling would undermine the Legislature's authority and intent by causing Nevadn's
periods of limitalion and repose to depend on the actions of the federal District Courts across the
couniry,

The adaption of cross-jurisdictional, class nction tolling would effectively eviscerate NRS
11.500. Therefore, the doctrine must be rejected out of deference to the Nevada Legislature’s authority

over periods of limitation and repose and ity enactment of NRS 11,500,

d. Mr. Raider cannot gqualtfe for equitable folling.

Mr, Raider continues 1o take the position that his claims were toiled by equitable tolling, yet he

forgoes literally any analysis of the standards for whether equitable tolling should apply. Perhaps this
is because he clearly fails any such test,

Defendants have already desnonstrated that Mr. Reider cannot avail himself of equitable tolling
because he was entirely aware of his claims since 2007 and he strategically chose not to bring them,

Counter-Mation at 12-14, Mr, Raider has responded only with frivolous arguments, He asserts that he
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did not file his clalms earlier because his potentia) recovery of $24,143 did not justify the attorneys’

Tees he would have incurred. Opposition at 17:17-22, In other words, Mr, Raider is saying that he had
a good reason [or not filing his claims eartier, Perhaps he did, but such circumstances do not justify
equitable tolling; rather, such circumstances mean that Mr. Raider cannot avail himself of equitable
tolling because he was well-aware of his claims and simply chose not to bring them. See Clty of N.
Lay Vegas v. State, EMRB, 127 Nev, 631, 640, 2681 P.ad 1071, 1077 (2011} (holding that aquitable
tolling will extend a statute of limitations if a reasonable plaintiff would not have known of the
existence of their claim within the Himitations period), Equitable tolling does not apply to & plaimiff
who deliberately chooses not to pursue his claims.

Relatedly, Mr, Raider argues that he was not a *wait and see™ plaintiff because his maximum
recovery in Lecward of 524,143 was below the $75,000 jurisdictional threshold and therefore he
might have been unable to easily join Leeward. This argument is untenable. Mr, Raider was invited to
join Leeward, which sought damages of more than $200,000," Thus, with or without Mr, Raider,
Leeward elearly met the jurisdictional threshold, and Mr. Raider's claimed damapges would have been
counted together with those soupght in Leaward for purposes of the $75,000 jurisdictional threshold,
E.p., Haskell v. State Farm Mut. Ao, Ins. Cp., 69 Fed, App's 877, 878 (9th Cir. 2003), Mr, Rauider
simply has no good excuse for his delay in Niling his case and is raising frivolous arguments in an
effon to exercise his delay. Mr. Roider is the very definition of a “wait and sce” plaintiff, and as such
he musl be denied the use of equitable tolling or estoppel.

Mr, Raider must slso concede that his delay in filing his case wes entirely his own fault and
was in no way caused by Defendants. This, oo, is fatal to his arpument for applying equitable tolling,
“Equitable tolling allows a plaintifl to sue after the expiration of the statute of limitations if the
plaintiff has been prevented from filing suit due to frandulent concealment or other inequilable
circumstances.” Ellls v. Gen, Motors Acceptance Corp., 160 F.3d 703, 706 {11th Cir. 1998). Further,
to benefit from equitable tolling & “plaintiff must establish that subsequent and spzeific actions were

taken by defendants, separate from those that provide the fuctunl basis for the underlying cause of

¥ £, Opposition, Ex, 8, at 10:15,
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action, and that these subsequent actions by defendants somehow kept plaintiff from timely bringing
suit,” De Sole v. Knoedler Gallery, LLC, 137 F. Supp. 3d 387, 423 (S.D, N.Y. 2015) {internal
punctuation omitted); Fed, Election Comm'n v. Williams, 104 F.3d 237, 24041 (9th Cir. 1996) ("To
establish that equitable tolling applies, a plaintiff must prove the following elements: fraudulent
conduct by the defendant resulting in conceatment of the operative facts . . . ."); Copeland v. Desert
Inn Hotel, 99 Nev. 823, 673 P.2d 490 (1983) (factors to be considered in determining whether the
doctrine of equitable toliing should apply in a given case include claimant's reliance on authoritative
statements by administrative agency that misled claimant about narure of claimant's rights and any
deception or false assurances on part of employer against whom claim is made).

Al 1o juncture has Mr. Raider asserted that Defendants in any way prevenied him from filing
his claims. The only person responsible for his untimely filing is himself, as he declined to join
Leaward in 2008 and waited to see whether Leeward would be successful before filing his own
claims. Such cireumstances eannol possibly justily applying equitable tolling to Mr. Raider's claims.

e, Conclusion regarding My, Raider's breach of contract claim

This lengthy discussion of cross-jurisdictional and equitable tolling was necessitated by Mr,
Raider's assertion that those doctrines could be applied to preserve his claim for breach of contract
based on Archon's Redemption of the EPS in 2007, Those tolling doctrines do not apply, and Mr.
Raider's breach of contract claim is clearly time-barred by Nevada's six-year statute of limitations
and must be dismissed. It should also be noted that in the following briefing, Defendants will
demonstrate that each and every one of Mr. Raider's other claims are, in fact, not separate claims
from Mr. Raider’s stale breach of contract clnim, but instead arc only distortions of thut same time-
barred claim asserted to try to manipulate the statute of imitations,

3, Breach of contract {or post-2007 dividends.

Mr. Raider's third claim represents perhaps his clearest attempt to manipulate the statute of
limitations. Like his sccond claim, Mr, Raider’s third claim is also for breach of contract. The
contract at issue in both claims is the Certificate, Complaint, on file herein, §Y 57, 64. In other words,
both Mr. Raider's second and third claims are for breach of the same contract, However, having

recognized that his basic primary breach of contract claim is time-barred, Mr, Raider has tried to split

22-

PRAD533




y

[C- B - = R S - Y .

his breach of contract clzim into multiple claims in a transparent attempt 10 avoid the staiule of
limitations. Thus, Mr. Raider asserts in his third claim that dividends have continued to accrue on the
EPS (which clearly contradicts Judge Pro’s ordars) and that such accruing dividends are “installment”
payments. Opposition st 19:24, This position is contrary to law and requires Mr. Raider to contradict
and ignore portlons of Judge Pra’s Orders.

Mr. Raider's precise theory, that allegedly aceruing dividends trigger new claims, has been
considered and rejected before. In Rabouin v, Met. Life. Ins. Co., 699 N.Y.8.2d 655 (1959), the
olaintiff was the holder of a whole life insurance policy and alleged that the insurer breached its
contract with her by replacing high-yielding investments with lower quality investments, allegedly
decreasing the dividends to which she was entitled, /d. at 658, The insurer's alleged mismanagement
of the fund occurred between 1989 and 1992, /d. However, the plaintiff’s complaint was filed on June
28, 1998, Exhibit 4, Class Action Complaint. It was noted that plaintifl’s breach of contract claim
moy have been filed outside New York's six-year statute of Hmitations. Rabouin, 699 N.Y.5.2d at
660, Thus, the plaintiff asseried that where a contract provided for a “continuing performance, such as
the duty to pay dividends on surplus, each breach of duty begins the running of the statute of
limiations anew, so that eccrual of & cause occurs continuously.” Exhibit §, Plaintiff's Memorandum
of Law in Opposition lo Defendant’s Motion to Dismiss. The Court summary rejected this argument:

Plaintiff's claim is limited by the Statute of Limitations. The Statute of
Limitations on an action for breach of contract is six years, measured from
the date of the breach, regardless of when the demage is felt . . . . Plaintiff
is wrong when she argues that the present action is an example of
continuing contractual breaches, in which new, timely claims continue
ta arise . .. The acts of which plaintiff complnins are nlleged to have
oceurred during a disercte period of time, and it is brrelevant for
purposes of the Statute of Limitations that plaintiff may continue to
be damaged ay a vesult of those acts,

Rabouin v. Mei. Life. Ins. Co., 699 N,Y.8.2d at 660 (emphasis added), Several other cases have
reached similar conclusions, Fish v. Folley, 1843 WL 4619 (N.Y. Sup. Ct. 1843) (court rejected
argument that & contract for a continual supply of water that was unperformed for nine years ga\?e rise
lo multiple causes of action: *To allow a recovery again, would be splitting up an entire cause of

action, in violation of established principles.”); Abbort v. 76 Land & Water Co., 161 Cal, 42, 50, 118
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P. 425, 428-29 (1911) (breach of contract claim for failure to sell land was a “single cause of action

{and] could not be so split as to afford warrant for two or more octions,” despite alleged depreciation
to Jand that occwrred afier failure to sell the same}; Commerce Exch, Natl, Bank v, Blye, 78 Sickels
132 (1890) (withholding of bonds constituted & single cause of action, and a second cause of action
could not be stated for depreciation in value to the bonds during time when they were withheld),
“This is the necessary result of the application of the well settied principle that an entire claim
arising either upon a contract or from a wrong cannot be divided and made the subject of
severa)] suits." Abboit, a1 161 Cal. at 48 (emphasis added).

Rabouin is enalogous to the instant situation. The acts Mr. Raider complains of “eccurred
during a discrete period of time” ~ in 2007 when Archon allegedly miscalculated the redemption
price of the EPS. Mr, Raider cannot maintain separate causes of action for each dividend he believes
he is entitled to subsequent to the Redemption. He had one cause of action for breach of contract, and
that claim accrued in 2007, His attempt to split his claim into meny causes of action is nothing but a
transparent attempt to evade the conclusion that his basic breach of contract claim is untimely.

Mr, Raider's claim for posi-2007 dividends accrued as soon as he believed he was underpaid
for his shares of EPS. Claims for dividends accrue “[a]t the time defendants first failed to account to
plainti{f for his *fair share” of profits . . ., plaintiff had a true cause of action and the limitations period
began to run.” Bohanon v. Nat'l Basketball Players Ass'n, No, B145000, 2001 WL 1656387, at *5
(Cal, Ct, App. Dee, 27, 2001) (citing Brown v, Cosby, 433 F. Supp. 1331, 1342 (E.D. Pa, 19773}
Thus, Mr. Raider's “third” claim for post-2007 dividends was merely part of the same cause of action
based on the alleged miscalculation of the redemption price; his clalm for post-2007 dividends is
simply a further atlcgation of damapes arising out the August 31, 2007 Redemption. That clalm is
untimely and must be dismissed, as is Mr. Raider's breach of contract claim for post-2007 dividends,

Mr. Raider's theory that dividends continue to accrue is also directly contrary to Judge Pro’s
Orders, which shows the bad faith of Mr., Raider’s assertion that Judge Pro's orders should be applied
{o this case via collateral estoppel. (Similar bad faith is demenstrated by M. Raider's attempt to both
rely on the Parklane case to benefit himself while attempting to distinguishing the exact same case 10

the extent it would benefit Defendants. Sze foomote 1). Mr, Raider wants to use Judge Fro’s orders to
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prevent Defendants from litigating the merits of his calculation of the EPS dividends, even thougl he
admits he seeks substantially preater damages than were awarded by Judge Pro. See Counter-Motion
8t 24. However, to accomplish this, Mr. Raider must contradict Judge Pro’s Orders by asserting that
“the federal district court did not determine that a redemption did in fact oceur.” Opposition at 38:16-
17. Ta the contrary, Judge Pro based his orders on the redemption having occurred, writing at least
three times “Archon redeemed the EPS on August 31, 2007 for $5.241 per share.”" Opposition, Ex. &,
August 6, 2008 Order at 4:2; Opposition, Ex, 7, December 22, 2010 Order at 4:8; Opposition Ex. 8,
December 22, 2010 Order at 4:4, Mr. Raider simply denies Judge Pro’s words.

To be clear, these Orders which Mr, Raider is now explicitly contradicting are the same Orders
that he claims should be applied via collateral estoppel. This is nothing but brazen manipulation, both
to avoid the statute of limitations and 1o claim unfair and unsupporied sums of money from
Delendants. The reason Mr. Raider must deny that the Redemption of the EPS occurred is because if
it did occur, then the Certificate explicitly states that dividends cease to accrue, And if dividends
cease 1o accrve, Mr. Raider cannot maintmin his (incorrect) position that such dividends were
installment payments. And if the dividends were not installment payments, no new statute of
limitations began to run on the dividends, and Mr. Raider is limited to his basic breach of contract
claim, which he admits acerued in 2007, are outside the statute of limitations.

Mr, Raider's position on post-2007 dividends contradicts Judge Pro’s orders in another way as
well. Judge Pro's orders awarding dividends were issued in 2010, If he believed that dividends
continued to accrue after 2007, ke would have awarded such dividends through 2010, Instead, he only
awarded dividends through August 31, 2007, Opposition, Ex. 7, December 22, 2010 Order (D.E.
Shaw) et 8:11; Opposition, Ex, 8, December 22, 2010 Order (Leeward) at 6:6, After August 31, 2007,
the plaintiffs were only entitled to pre-judgment interest, So, on one hand Mr, Raider wishes to have
Judge Pro's orders applied to Defendants vin non-mutual, offensive collateral estoppel; on the other
hand, he takes & position regarding post-2007 dividends contrary to those very same Orders in an
attempt to manipulate the statute of limitations and seek much larger damages against Defendants,

Setting aside Mr. Raider's legally and factually incorrect arguments, the truth of the matter is

that any claim Mr, Raider had for dividends accrued on August 31, 2007, 1t was at that time Archon
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redeemed the EPS at a price with which Mr. Raider disapreed. His claim that dividends continued to
accrue afier 2007 is not a separate claim from the aileged miscalculation, but only & continuation of
the damages he allegedly suffered due to the miscalculation. As this claim accrued in 2007, it was
untimely when filed in 2015 and must be dismissed.

4, Unjust enrichment

Mr. Reider's fourth claim for unjust enrichment is yet another manipulated claim clearly
designed to avoid having Mr. Raider’s entire case dismissed s untimely. Mr. Raider argues that
“[w]hat iz particularly important for the Court to understand is that Counts IV, V, and V] arise out of
avents that only occurred afler the judgments in D.E, Shaw and Leeward became final, afier they
were affirmed by the Ninth Circuit . . . " Opposition at 9:25-10:1. However, an analysis of this claim
demonstrates that it accrued (if ever) outside of Nevadn's stalute of limitations and must be
dismissed,

Mr. Raider takes the position that his unjust enrichment claim (as well as his breach of
fiduciary duty claim, discussed below) did not accrue until D.E Shaw and Leeward were affirmed by
the Ninth Circuit, This position is completely unsupporiable, and Mr. Raider does not cite 8 single
case in which a claim was found to have acerued when an appellate court affirmed a Jower court's
decision. This is because such cases do not cxist and the theory is entircly unsupportable.
Defendants’ counsel has reviewed 194 cases and found none in which any pype of claim was found to
accrue only upon appellate affirmation. Exhibit 6, Westlaw - List of 194 results. Likewiss, the Court
of Appeals of Texas also noted a dearth of authority for such & proposition. Fyles v. Yotng, No, 05-
08-00663-CV, 2009 WL 1875581, at *6 (Tex. App. July 1, 2009) (*Pyles does not cile any applicable
authority supporting his contention that a claim for unjust enrichment cannot sccrue until afler a suit
determining the right to possession is affirmed on appeal,”), Defendants’ counsel also found no cases
in which @ claim for unjust cnrichment specilically was found to accrue upon the appeliate
affirmation of an underlying decision, Exhibit 7, Westiaw List of 29 results,

This is clearly & case about whether a contract, the Certificate, was breached, No one denies the
existence of @ contract in this case, making the quasi-contractual claim of unjust enrichment

inapplicable. As Nevada District Judge Susan Johnson has written:
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Plaintiffs’ claim for unjust enrichment is without basis as both parties
admit the existence of a contract and unjust enrichment only applies where
no contract exists. 66 Am. Jur. 2d Restitution § 11 (1973); see Lipshie v,
Tracy Investment Co., 93 Nev, 370, 379, 566 P.2d 819, 824 (1977} {*To
permit recovery by quasi-contract where a Written agrezment exists would
constitute & subversion of contrectual principles.”); Lease Pariners Corp
v. Robert L. Brooks Trust dated Nov. 12, 1975, 113 Nev. 747, 756,942
P.2d 182 (1997).

Monroe v. Sin City Performance, Inc., 2011 WL 6008210, June 7, 2011 Order. Here, the only real
dispute is whether Archon followed the terms of the Certificate when it Redeemed the EPS for 35,241
per share, Mr, Raider alleges he was underpaid for his sheres of EPS, giving rise only to his
(untimely) breach of contract claim, He cannat also state a claim for unjust enrichment on the same
basic theory that he was not paid enough for his shares, and his attempt to do sa is just another
instance of claim-splitting 1o avoid the statute of limitations,

Even if he could state o claim for unjust enrichment, such a claim is clearly untimely, A cause
of nction accrues when “the aggrieved party knew, or reasonably should have known, of the facts
giving rise to the damage or injury.” FDIC v. Rhodes, 130 Nev. Adv, Op. B8, 336 P.3d 961, 963
{2014). Mr. Raider would have known that Defendants were not going to pay him more than $5,241
per shore on August 31, 2007 at the latest. It was at that time he knew that Defendants were not going
to pay him money to which he believed he was entitled. Even if he could have stated an unjust
enrichment claim, he would have been required 1o do so within four years of that date, as “[tjhe
statute of Himitation for an unjust enrichment claim is four years, NRS 1L190(2)c)." In re Amerco
Derivative Lirig., 127 Nev. 196, 228, 252 P.3d 681, 703 (2011). Instead, he failed to do so until
January 9, 2015, more than seven years afier any claim would have accrued, and such a claim is
untimely and now must be dismissed.

5. Constuctive trust

Mr. Raider's Opposition does not respond to Defendants’ Mation that his “claim” for
construciive trust should be dismissed as untimely, and therefore Mr. Raider concedes the same. E.g.,
Smith v. FIM Carp., Ne, 207-CV-1417-KID-GWF, 2009 WL 703482, at *5 (D. Nev, Mar, 16, 2005)

(*{Bly failing to respand to Defendant's Motion regarding retaliation, Plaintiff concedes Defendant’s
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argument,”); Tatum v. Schwariz, 2007 U.8, Dist, LEXIS 10225, 2007 WL 419463, *3 (E.D,Cal.2007)

(finding that the plaintiff “tacitly concede[d]{a] claim by failing to address defendants’ argument in
her opposition.”y; Ardente, Inc. v. Shanley, 2010 U.S. Dist, LEXIS 11674, 2010 WL 546485
(N.D.Cal, Feb, 9, 2010) (*Plaintiff fails to respond to this argument and therefore concedes it through
silence,™); see also DCR 3.20(c) (“Failure of the opposing party to serve and file written opposition
may be construed as an admission that the motion is meritorious end a consent 1o granting of the
same"). Mr. Raider's Opposition nowhere argues that his “Count V ~ Constructive Trust and Other
Equitable Relief” is within Nevada's statute of lmitations, and therefore this claim should be
dismissed,

Mr. Raider likely does not meke such arguments becouse he realizes that constructive trust is
pot a cause of action, but a remedy. See Bemis v. Estate of Bemis, 114 Nev. 1021, 1027, 967 P.2d 437
(1998), *A constructive irust is, in proper circumstances, imposed 8s an equitable remedy to prevent
unjust earichment.” Balish v. Farnfiam, 92 Nev, 133, 139, 546 P,2d 1297, 1300 {1976). Given that
Mr. Raider's request for unjust enrichment foils, as deseribed above, his request for a constructive
trust should be denied. Even if “constructive trust” were a cause of aclion, Mr. Raider’s ciaim for the
same suffers from the same delects as his other claims, as it would have accrued on August 31, 2007
and was untimely when filed on January 9, 20135,

6. Breachof fiduciary duty

The analysis of Mr, Raider's breach of fiduciary duty claim overlaps with sll of his other
elaims, Primarily, this claim is yet another attempt to bypass the statute of limitations problems with
his breach of contract claim based on his allegations that he was underpaid for his shares of EPS. See
Complaint, on file herein, §§ 90(a), 90(c), 91(b), 92(a)}, 92(c), 93(b), 94(c), 96(b), and 37. As
discussed above, Mr. Raider’s breach of contract claim cannot be split into separate claims in order to
avoid the statute of limitations. Me, Raider knew that Archon intended to pay him $5.241 per share of
EPS in 2007; he cannot claim that the fact he was not so paid in 2015 somehow pives rise 1o 8
separale claim for reliefl

Even if Mr. Raider’s breach of fiduciary duty claim could be stated separately from his breach

of contract claim, It still would have accrued in 2007 and be untimely in 2015 when he filed his
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Complaint, And as with his unjust enrichment claim, his breach of fiduciary duty clalm relies on the
legally incorrect premise that 1 cause of action might acerue only upon affinnation of & lower court
ruling by an appellate court. Mr. Raider provides no authority for this position, and Defendants’
counsel has found no cases in which a breach of fiduciary duty claim was found to acerue upon
affirmation of a Jower court decision by an appeilate court, Exhibit 8, Westlaw List of 45 results,

Further, the proposition that the alleged accruing of dividends post-2007 triggers new causes of
action has been rejected. Thus, any breach of fiduciary duty claim that Mr. Raider might have stated
must have secrued in 2007, when Archon redcemed the EPS for $5.241 per shore, as such a claim
sccrues nat upon appellate affirmation, but at the time of the initial alleged breach. Menezes v, WL
Ross & Co., LLC, 403 S,C. 522, 550, 744 S.E.2d 178, 193 {2013) (*. . . [B]reach of fiduciary duty
acerues ot the time aof the breach, and that a plaintiff need not show dameges in order to bring her
claim. In the merger context, this brench takes place when the directors fix or adopt the terms of a
merper contract. The facts of the instant case demonstrate that any alleged breach occurred when the
SCI Board adopted and publicly announced the terms of the merger with FITG."); Techner v.
Greenberg, 553 F. App'x 495 (6th Cir. 2014) (member's breach of fiduciary duty claim accrued when
the harm was suffered by member from failure to receive proper distributions); Kurz v, Philadelphia
Elee. Co., 96 F.3d 1544 (3d Cir. 1996) (retirees' breach of fiduciary duty claim under ERISA accrued
on dote employer announced it was increasing pension benefits); Wells v, C.J Mahan Const, Co.,
2006-Ohic-1831 (Shareholder's cause of action for breach of fiduciary duty, which breach oceurred
when company's founder received a share distribution that was not pro rata with shareholder's,
acerued when founder received the unequal distribution, rather than when shareholder was able to
discover that such distributions were unequal).

Accordingly, if Mr. Raider had o breach of fiduciary duty claim, it eccrued in 2007.1n Nevadan,
the statute of limitations for & claim for breach of fiduciary duty is three years, Job's Peak Ranch
Cmty. Ass'n, Inc. v. Douglas Cty., No. 55572, 2015 WL 5056232, at *4 (Nev. Aug, 25, 2015) (citing
NRS 11.190(3)(d)). Therefore, such a claim was untimely when it was filed in 2015 and must now be

dismissed,

-20.
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Further, Mr. Raider's breach of fiduciary duty claim must be dismissed for another reason.
Defendants’ Counter-Motion asserted that Mr, Ralder has presented no evidence in support of this
claim, Counter-Motion at 12 and 29. Yet, In his Opposition, Mr. Raider not only failed to provide any
such evidence, he did not even claim such evidence existed. Thus, once again, Mr. Raider has
conceded this point. £.g,, Smith v, FIM Corp., No, 207-CV-1417-KJD-GWF, 2008 WL 703482, a1 *5
(D. Nev., Mar. 16, 2009) (*[Bly failing to respond to Defendanl’s Motion regarding retaliation,
Plaintiff concedes Defendant’s argument.”); Tatum v, Schwartz, 2007 U.S. Dist, LEXIS 10225, 2007
WL 419463, *3 (E.D. Cal.2007) {finding that the plaintiff “tacitly concede[d}{s] claim by failing to
address defendants’ argument in her opposition.”); Ardente, Inc. v, Shanley, 2010 U.S. Dist. LEXIS
11674, 2010 WL 546485 (N.D.Cal, Feb, 9, 2010) (*Plaintiff falls to respond to this argument and
therefore concedes it through silence.”), It was Mr. Raider’s burden in his Opposition fo provide
some evidence of breach of fiduciary duty, and he Tailed to do so. Celarex Com. v. Catlett, 477 u.s,
317, 322 (1986) (opponent o summary judgment needs (o make o showing sufficient to establish the
existence of those elements necessary o the case), Mr, Raider has conceded that there is no evidence
supporting his breach of fiduciary duty claim, and for this reason his claim should be dismissed,

7. Because this action is the same ns Rainero, it is untimely ynder NRS 11.500.

Mr. Raider's claims are also untimely and must be dismissed pursuant to NRS 11,500, Mr.
Raider does not deny that his claims are outside the time frames provided by that statute, as he filed
his Complaint more than five years afler Rafnero was commenced and more than 90 days afier
Rainero was dismissed. Thus, he is forced to take the position that his case is not the same action as
Rainero. However, the conclusion that Mr, Raider's case is the same action as Rainere is evident for
NUMEraus reasons.

Mr. Reider completely ignores the standard for determining whether two cases are the same
action. Whether two cases are the same ection is a matter of “substance™ not “technical legal form.”
See Shreve v, Chamberlin, 66 Wash. App. 728, 734, 832 P.2d 1355, 1358 (1992). “[Tlhe same-action
requirement is satisfied when the relief requested is based on substantially the same set of facts. The
key inquiry for the same-nction requirement is whether both arise out of the seme trapsaction or
occurrence, and not whether the legal theory, issue, burden of proof, or relief sought materially differs
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between the two actions.” /i re Estate of LaPlume, 2014 IL App (2d) 130945, § 36, 24 N.E.3d 792,
801,

The same action requirement, however, refers not only to claims actually
litipated but includes all claims arising out of the same transaction or
underlying events which could have been litigated in the first praceeding.
Where there is an essentinl similarity of the underlying events giving rise
to the various fegal claims, the two actions are generally deemed the same.
The key factor is whether the wrong for which redress is sought is the
same in both actions. Other foctors 1o be considered include *whether the
material facts alleged in ench suit were the same, end whether the

witnesses and documentation required to prove such allegations were the
same,

Int'l Hobby Corp. v. Rivarossi S.p.4,, No. CIV, A, 98-4964, 1999 WL 566793, at *2 (ED.Pa. Aug. 3,
1999), aff'd, 216 F.3d 1076 (3d Cir, 2000} (internal citations omitted),

As demonstrated above, all of Mr. Ralder's claims arise aut of his besic breach of contract
claim, which is exactly the same as the sole claim made in Rainero, Of course, Mr, Raider's counsel
has gone to great lengths to meke this case appear diffesent from Rainero. However, these efforts are
unavailing. For example, courts have specifically rejected Mr. Raider's notion that merely
substituting himself as class representative in place of Mr. Rainero makes this case n new action.
Berry v, Volkswagen of Am., Inc., No. 05-1158CVWODS, 2006 WL 344774, at *1 (W.D. Mo, Feb,
15, 2006) (“substituting a new class representative does not commence 2 new action); Hammes v,
Frank, 579 N.E2d 1348, 1356 (ind. Ci. App. 1991) ("We disapree with the trial court's conclusion
that Maibens was a separate case from Hamilton Brothers for the purposes of accounting, The essence
of each is nearly identical, Frank's protestations nothiwithstanding. We agree with Dein and Hammes
that a substirution of a class representative due to mootness of the representative's claim does not
create @ separate action,"},

Mr. Raider asks “How can this action be a ‘recommencement’ of an action (Rainero) that has
continued to be pending?” Oppasition at 26. The answer is simple: Mr, Raider and Mr. Rainero share
the same attorneys, and those attoneys, after the dismissal of Rainero, re-filed the same class action
in state court and simply identified a new class representative to replace Mr. Rainero in an attempt to

portray this a5 a new action,
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In order to perpetuate this scheme, Mr., Raider has engaged in absurd double-speak. He claims
he was not & party in Rafnero because that class was never certified, while also ciaiming that he was
timely and diligently pursuing his claims through Rafnero. Opposition at 17:12-16. 26:5-10, He
cannot have it both ways, He cannot have been diligently pursuing his claims via Rainero while
denying that his case is not the seme action as Rainero, The reelity is clear: Mr. Raider's action is the
same as Rainero, and the only reason this case was filed was to substitute Mr, Raider as the closs
representative afier Ralnero was dismissed for lack of subject matter jurisdiction.

Similarly, Mr, Raider takes the position that this is not the same action because Rainero
included Leeward Capital as a member of its putative class, This position is contrary to law, as even a
“sipnificant change” in a class definition does not make Rainero & new action, See Knudsen v. Liberty
Mut. Ins. Co., 411 F.3d 805 (7th Clr. 2003) (purparted significant change to class definition oceurring
after Act's effective date did not constitute “commencement™ of new action). Removing Leeward
Capital, which had concluded its own individual case, from the class definition does not make this
cuse a new action as it does not change the fact that both Ralmero and this case are based on the same
allegation that the redemption price of the EPS was miscalculated.

Additionally, it has been noted that reliance on the same documents by two cases suggests that
the actions are in fact the same. See fnt'l Hobby Corp. v. Rivarossi 8.p.4., No, CIV. A. 98.4964, 1555
WL 566793, at *2 (E.D. Pa. Aug. 3, 1999), aff'd, 216 F.3d 1076 (3d Cir. 2000). Here, Mr. Raider
specifically relies on the discovery from Ralners to suppont his case, again demonstrating that this
case and Rainero are in substance the same zction, Exhibit 9, Response to Interrogatory No, 6.

Mr, Raider also attempts to distinguish this case from Rainero by spinning off new cleims and
adding Poul and Suzanne Lowden individually as defendants. This brief has discussed extensively
how these “acw claims” (breach of contract for post-2007 dividends, unjust enrichment, and breach
of fiduciary duty) are, in fact, just instances of Mr. Raider's mttempt to split & single breach of
contract cause of action into multiple claims in order to avoid the statuie of limiations, The same
analysis applies to whether Mr. Raider’s claims are barred by NRS 11,500, Mr. Raider takes the
position that this is not the “same action” as Rainero, but the truth is that the substance of Mr.
Raider's cloim is exectly the same as Ralnero, and that is the allegation that Mr. Raider was
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underpaid for his shares of EPS in 2007, His claim for post-2007 dividends is not a scparate cause of
action, but at best & continuation of alleged damages arising from his basic breach of contract claim.
His unjust enrichment claim is not a separate cause of action, but just a quasi-contractual reiteration
of his claim that he was underpaid at the 2007 Redemption, His breach of fiduciary duty elaim is not
a new cause of nction, but yet another way of saying he was underpaid nt the 2007 Redemption. Mr.
Raider's efforts to state other claims do not pass legal muster and are transparent attempls to avoid
having all of his claims deemed untimely.
V. CONCLUSION

In 2007, Mr. Raider believed he had n dispute with Archon about the Redemplion price of the
EPS, He antlcipated litigation with Archon, and he discussed the same with his friend Eric Von der
Porten, co-manager of Leeward Capital, In 2008, Mr. Von der Porten invited Mz, Raider to join the
Leeward lawsuil against Archon, Mr. Raider declined, citing his desire not to incur legal fees, and
also citing his belicf that he could “ride along” with Rainera.

Between 2008 and 2015, Mr, Raider monitored Leeward and Rainero. He has testified that he
wanied o wait and see what the outcome of Zeeward would be before deciding whether to file his
own suil. Counter-Motion a1 7, He says that he would not have filed this case if Leeward had been
unsuceessful,

When Rainere was dismissed in 2015, Mr, Raider's lawyers scrambled to try to save his case
by substituting the class representative and refiling the case in state court. Clearly the putative class
was aware that if they filed suit in Nevada, they would have timeliness problems based on the statute
of Hmittions and NRS 11,500, The longest statute of limitation in Nevada is six years, and the
challenged redemption had cccurred almost eight years prior. Additionally, NRS 11,500 expressly
prohibited the re-filing of Rainero more than [ive years after the original commencement or more
than 90 days afier the dismissal, and Mr. Raider filed his Complaint outside of both deadlines, The
only way for them to save their case was lo come up with new ¢laims that they could argue were not
time barred,

Thus, they endcavored to transform Mr. Raider's single breach of contract action challenging

{he 2007 Redemption into other causes of action that they could argue accrued more tecently, They
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decided to argue dividends on the EPS had continued to nccrue indefinitely, and that such dividends
were “installment payments,” The obvious purpose of this claim (in addition to magnifying Mr.
Raider's claimed damages) was to have new claims accrue indefinitely, saving themselves from the
statute of limitations bar. Unfortunately for Mr. Raider, this position is not only contrary to faw
(dividends are neither installment payments, nor do they constitute a “continsous bresch”), but
requires him to contradict Judge Pro's Orders ~ the same Orders on which he claims to rely for
eollateral estoppel.

Mr. Raider also decided fo claim unjust enrichment and breach of fiduciary duty egainst the
Lowdens. However, again, he had to escape the statute of limitations, and so he 1ook a position that
these claims ncerued only when D.E. Shaw and Leeward were affirmed by the Ninth Cireuit in 2012,
Again, this is not the law: no court in the United States cver held that claims for unjust enrichment or
brench of fiduciary duty (or any other claim} accrue when 2 lower court decision ig affirmed on
appeal, What courts have held is that such claims eccrue ot the initial breach, which here was in 2007,
making Mr, Raider's claims for unjust enrichment and breach of fiduciary duty untimely.

Thus, any claims Mr. Raider had were based on his oilegation that he was underpaid for his
shares of the EPS. This claim acerued in 2007 and is time-barred by Nevada's statute of limitations
and NRS 11.500. For the foregoing reasons, after this Court makes » determination of whether this
case will proceed as a class action (assuming Plaintff still intends to proceed as a class action),
Defendants respectfully request that their Counter-Motion for Summary Judgment be granted, and
that alt of Mr. Raider's claims be dismissed.

i
i
i
i
it
i
it
H
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The undersigned doces hercby affirm that the preceding document does nol contain the sccial

security number of any person,

DATED this 23rd day of February, 2017,

AFFIRMATION
Pursuant to NRS 239B.030

DICKINSON WRIGHT PLLC

_fsf_Justin I, Bustos

JOHN P, DESMOND

Nevada Bar No, 5618
idesmond@dicki wright.com
JUSTIN J, BUSTOS

Neyada Bar No, 10320
{bustos@dickinsonwright.com
KENNETH K. CHING
Nevads Bar No, 10542
kehinp@dickinsenwright.com
100 West Liberty Streel

Suite 940

Reno, Nevada 89501

Attorneys for Defendants Archon Corporation,
Paul W, Lowden, and Suzanne Lowden
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Steven J. Parsons

Law Offices of Steven I, Persons
10091 Park Run Drive

Suite 200

Las Veans. NV 80145-8868

DATED this 23rd day of February, 2017.

CERTIFICATE OF SERVICE

I certify that T am an employee of DICKINSON WRIGHT PLLC, and that on this date, pursuan
to NRCP 5(b), T am serving a true and correct copy of REPLY IN SUPPORT OF DEFENDANTS)
COUNTER-MOTION FOR SUMMARY JUDGMENT on the following parties via email and the

Eighth Judicial District Court’s Qdyssey File & Serve system and by email.

s/ Whitney M. Jones

Steven E. Goren

Goren, Goren & Harris, P.C,
30400 Telegraph Road

Suijte 470

Bingham Farms, M1 48025-5818

An Employee of DICKINSON WRIGHT, PLLC
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EXHIBIT TABLE

G
1 Declaration of Justin J. Bustos

December 2, 2016 Petition for Writ of Prohibition or Mandamus
filed in Archon Corp. vs. The Eighth District Court of the Stare of
Nevada, in and for the Counry of Clark, et al, Case No. A-16-
732619-B

(% ]

January 12, 2017 Order Directing Answer filed in Archon Corp. vs.
3 The Eighth Disirtct Court of the State of Nevada, in and for the
Caungy of Clark, et al, Case No. A-16-732619-B

4 June 24, 1998 Plaintiff's Class Action Complaint filed in Rabouin v,
Met, Life, Ins. Co. 699 N.Y.8.2d655 (1999)

November 12, 15999 Plaintiff's Memorandum of Law in Opposition
3 10 Defendant’s Motion to Dismiss filed in Rabouln v. Met. Life. Ins.
Co. 699 N.Y.5.2d635 (1999}

Westlaw ~ List of 194 results regarding po cases found in relation to
é a tiaim having accrued when an appellate court affirmed a lower
court's decision

Wesliaw ~ List of 29 results regarding no cases found for & claim of
7 unjust enrichment specifically to acerue upon the appeliate
affirmation of an underlying decision

Westlaw - List of 45 results regarding no cases found in relation to s
8 breach of fiduciary duty being found to accrue upon affirmation of a
lower court's decision by an sppellate court

i1

9 Responses to Defendants' First Set of Interrogatories to Plaintiff
Dan Ruider electronically served on Aprii 8, 2016

13

" £xhibit page counts are exclusive ol exhiblt slip sheets,
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DICKTNSON WRIGHT PLLC
JOHMN P. DESMOND

Nevadn Bar No, 5618
{desmond@dickinsonwright.eom
JUSTIN I, BUSTOS

Mevada Bar Na. 10320
ibustos@dickinsonwright.com
KENNETH K. CHING
Nevadn Bar No, 10542
kehingf@dickinsonwright.com
100 West Liberty Street

Suite 940

Reno, Nevada 89501

Tel: (773) 343-7500

Fox: (775) 786-0131

Atiorneys for Dafendants
Archon Corporation,
Paul W. Lowden, and
Suzenne Lowden

DISTRICT COURT
CLARK COUNTY, NEVADA

DAN RAIDER, an individual on his own behalf | CASE NO., A-15-712113-B
and on behalf of others similarly situnted,
DEPT. X1II

Plaintiff,
\ZR

ARCHON CORPORATION, a Nevada corporatid
FAUL W, LOWDEN, an individual; and-
SUZANNE LOWDEN, an individuni,

Delfendants,

DECLARATION OF JUSTIN J. BUSTOQS IN SUPPORT OF DEFENDANTS!
REPLY IN SUPPORT OF DEFENDANTS' COUNTER MOTION FOR SUMMARY
JUBGMENT

1, Justin J. Bustos, pursuant to NRS 53,0435, declare and state as follows:

I. 1 am a duly licensed attomey in the State of Nevada and am an attorney ot the

law firm of DICKINSON WRIGHT PLLC, auomeys of record for Defendants ARCHON
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CORPORATION, PAUL W, LOWDEN, and SUZANNE LOWDEN (collectively,

“Defendants™) in the sbove-captioned matier.

2. 1 have personal knowledge of and am competent to testify concerning the facts
stated herein,

3 Attached 10 Defendants' Reply in support the Counter- Motion for Summary
Judgment (“Reply”™) as Exhibit 2 is o true and correct copy of the December 2, 2016 Petition
for Writ of Prohibition or Mandamus filed in Archon Corp. vs. The Efght Distrlcr Cowrt of the
State of Nevada, in and for the County of Clark, et al, Case No, A-16-732619-B.

4, Atiached to the Reply as Exhibit 3 is a true and correct copy of the January 12,
2017 Order Directing Answer, which was entered by the Supreme Court in Archon Corp. vs.
The Eighlt District Court of the State of Nevada, in and for the County of Clark, et al, Cnse
No. A-16-732619-B.

5. Attached to the Reply as Exhibit 4 is a true and correct copy of the June 24,
1998 Class Action Complaint filed in Rabouin v, Met, Life. Ins. Co. 699 N.Y.82d 655 (1999),

. Attached 1o the Reply as Exhibit 5 is a truc and correct copy of Plaintiff’s
Memorandum of Law in Opposition to Defendant's Motion ta Dismiss filed in Rabouln v. Met.
Life, Ins, Co, 699 N.Y.52d 655 (1999).

7. Attached ta the Reply ns Exhibit 6 is o true and correct copy of the list of 194
results regarding no cases found in relntion to a claim having accrued when an appellate court
affirmed a lower court's decision.

B. Attached to the Reply as Exhibit 7 is a true and correct copy of the list of 28
results regarding no cases found in relation to a claim of unjust enrichment specifically found
10 have accrued upon the appeliate affirmntion of an underlying deciston.

9, Attached 10 the Reply as Exhibit 8 is a true and correct capy of the list of 45
results regarding no cases found in relation to o claim of breach of fiduciary duty being found

10 accrue upon affirmation of e lower court's decision by 2n appellate court,
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10.  Attached to the Reply as Exhibit 9 is a true and correct copy of Plaintiff Dan
Raider's Responses to Defendants' First Sel of Interropatories to Plaintiff Dan Raider
electronically served on April 8, 2016

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING
IS TRUE AND CORRECT,

DATED this 23" of February, 2017 / m K

Juf"rxy‘ 1. BUSTOS

REND 85655-4 13844v1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ARCHON CORPORATION, PAUL
W.LOWDEN, and SUZANNE
LOWDEN,

Petitioners,

V8.

THE EIGHTH JUDICIAL
DISTRICT COURT OF THE STATE
OF NEVADA, IN AND FOR THE
COUNTY OF CLARX; AND THE
HONORABLE JOE HARDY,
DISTRICT COURT JUDGE
Respondents,

and

STEPHEN HABERKORN, an
individual,

Rea] Party in Interest.

Elactronically Flled

Supreme Court Nog " 05 5048 10:06
Stats Court Case NoliZabEH36 Bdvn
Clerk of Supreme @

a.m.

pourt

TT F

DICKINSON WRIGHT, PLLC
JOHN P, DESMOND
Navads Bar No. 5618

Em&ﬁwmm
JuU
Nevada Bar No: 10320

in

Emsil: | t.

Nevada BarNo 10542

Email: on

100 Wes t. uite
e.r NVBQSO

Tel: {775) 343-7500

Fax: (775) 786-0131

Attorneys for Petitloners
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The undersigned counsel of record certifies that the following are persons

and entities as described in NRAP 26.1(s), and must be disclosed. These

representations are mede in order that the Justices of this Court may cvaluats

possible disquelification or recusal,

1. Archon Corporation (*Archon®) is @ Nevada corporation with no parent

or subsidiary. No pubficly held company owns ten percent or more of Archon's

2. Paul W. Lowden and Suzanne Lowden are individuals.

3, Petitioners are currently represented by the law firm of Dickinson

Wright PLLC in both th: District Court and in this Court.
DATED this 1 day of December, 2016,

DI JSUN?WRIGSI PLLC

JOHN P, DESMOND
Nevada Bar No, 5618
Emsil:
JUST
Navada Bar No; 10320
Email; |

Nevada Ber No, 10542
Email:
100 West

Tul' z( 7%343-75w
Fax: 786-0131

Attorneys for Petltioners
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Archon Corporation (“Archon"), Paul W, Lowden, and Suzanne Lowden

(collectively, “Petitioners™), by and through their counsel of record, Dickinson
Wright PLLC, hereby petition this Court for a writ of prohibition or mandamus.
‘This Petition is made pursuant to NRAP 21 and is supported and verified by the
aitached affidavit of Mr. Lowden and Petitioners’ Appendix, which are being
submitted concurrently,
ROUTING STATEMENT

Petitfoners® writ petition does not fall into one of the categories of cases

presumptively essigned to the Coust of Appeals pursuant to NRAP 17(b).
ATEMENT OF AT

Petitioners respectfully request that the Court grant this writ petition and
jssue a decision that (1) vacates the District Court's decision applying cross-
jurisdictional tolling; and (2) directs the District Court to reconsider Petitioners’
Motion to Dismiss without applying cross-jurisdictional tolling.

T. MENT OF 1 P NTED
Did the District Court err by applying the doctrine of cross-jurisdictional

tolling when that doctrine is not recognized in Nevada end conflicts with Nevada

statutes?
A BACKGR!
1, The Parties

Archon, formerly known as Sahara Gaming Corporation, is = Nevada

1
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corporation with its principal plece of business in Clark County, Nevada.

Petitioners' Appendix (“PA™) 019 12, Paul W. Lowden is a director and the
President of Archon. PA 020 § 4. Suzanne Lowden is a director, the Secretary,
and Tre&surerruf Aﬁ:hon. 4.9 6 o -

Plaintiff Stephen Haberkom is an individual who claims to have been the
beneficial owner of 2,254 shares of Archon's Exchangesble Redeamabie
Preferred Stock (“EPS") prior to the time it was redeemed on August 31, 2007,
See PA 019 § I; PA 022 ¥ 16, 17. Haberkom also claims to be the beneficial
owner of 40,000 shares of Archon's common stock, /d. 9§ 16,

2. Archon’s Redemption of its EP.

In 1993, Archon adopted a resolution creating nine million shares of EPS,
PA 021 § 12, The rights of the holders of Archon’s EPS, including dividends,
redemption and voting rights are described in, among other documents, the 1993
Certificate of Designation of Exchangesble Redeemaﬁie Preferred Stock (the
“Certificate”). PA 022 § 13 and PA 038-045. Pursuant to the Certificate, the
shares had no maturity date or mandatory redemption date, Id, Pursuant to the
express terms of the Certificate, Archon elected to pay dividends in the form of
additionsl shares of preferred stock for the first six dividend dates, ending
September 30, 1996. PA 002-093 { 27. Thereafter, Archon never declared

dividends, PA 093  25. As such, Archon accrued dividends, PA 092-093 1 25-
3L
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On July 31, 2007, Archon issued = Notice of Redemption srnouncing that it

would redesm the outstanding Preferred Stock on August 31, 2007, gt the
redemption price of $5.241 per share, PA 022 §17. The redemption price of
$5.241 per share was calculated in accordance with Archon's audited financial
statements and SEC filings, On July 31, 2007, Archon gave notice that it would

redeem the outstanding EPS on August 31, 2007, and the shares wers redeemed
on that day. /d.

3 chon's corpo Nowing R tion of P
The Haberkorn Complaint contains several ailegations regarding Archon's

corporate ections following the redemption of Archon's EPS, including the

following:

. During the quarter ended June 30, 2008, Archon offered to purchase
up to 600,000 shares of its common stock at a price of $40.00 per share, PA
023 § 20,

. In December 2008 and June 2010, Paul Lowden and Suzanne
Lowden approved of plans for Archon to make periodic open merket
purchases of its common stock. PA 023 § 21, Aschon ultimstely purchased
s lotal of 225,000 shares on November 3, 2010, Id.

. In March of 2011, Archon implemented a reverse stock split. Id § 22,
As 2 result of this split, stockholders who had fewer than 250 shares were
paid the market velue of their shares of stock as of the close of trading on
February 15, 2011, /d, § 23, A forward split then restored the remaining
stockholders to their pre-reverse-split holdings. Jd, § 22. This gction wes
intended to reduce the number of shareholders below three hundred, which
in turn would eliminate Archon’s obligation to file certain periodic financial
reports with the Securities and Exchange Commission. Jd,

PRAQ566




. On March 31, 2011, Archon filed a Form 15 with the SEC, which
resulted in the termination of Archon's registration with the SEC and

suspended Archon’s duty to file perlodic financial reports with the SEC. Id.
{24,

These factual allegations are unique to the Haberkorn Complaint and do not
appear in eny of the actions discussed below, namely, Rainero, Rafdéf,' DE,
Shaw or Leeward.

4. 2007 lawsnits challenping the redemption price

Followlng the redemption of the EPS, three actions were instituted against
Archon by preferred shareholders in the United States District Court for the
District of Nevada challenging the redemption price: (1) an August 27, 2007,
Complaint filed by a group of hedge funds, D.E. Shaw Laminar Portfolios, LLC
et gl,, case number 2;07-cv-01146-PMP-(LRL) (*D.E. Shaw™); (2) e November
20, 2007, Compleint filed by David Rainero on behelf of himself end i
preferred sharcholders including Mr. Haberkom, case number 2:07-cv-01553-
GMN-(PAL) ("Rainero™); and (3) a January 2, 2008, Complaint filed by another
hedge fund, Leeward Capital, LP, case number 2:08-cv-00007-FMP<(LRL)
("Leeward").

In 2010, the federal District Court granted summary judgment in favor of
the plaintiffs in the D.E. Shaw and Leeward actions, determining that the EPS

redemption price should have been $8.59 per share. PA 024 § 27, This
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determination was effirmed by the Ninth Circnit Court of Appesls on September
19, 2012. PA 024 st § 28,

Twa years after the Ninth Circult‘: affirmance in D.E. Shaw and Luward,
on September 29, 2014, the federal District Court dismissed the Rainero l:tIon
for lack of subject matter jurisdiction after the parties briefing on the issue. PA
054:19-23, Mr. Rainero has appealed the Court's Order to the Ninth Circuit Court
of Appeals, and the appeal has been argued and is fully briefed and pending. /d.

5. . Ha fil wagi

Afer Rainero was dismissed, Mr. Haberkom initiated this case on February
26, 2016. In very limited ways, Mr. Haberkom asserted similar claims to those

made in Rainero. Even though contrary to fourtesn years of accounting sudits

and GAAP standards, both Haberkarn and Rainero alleged that Archun did nat

properly calculate the redemption price of the EPS, claiming that the redempticn
price should have been $8.69 per share instead of $5.241, PA 003 § 13, 005 1 26;
PA 022-023 §§ 17-19. On the basis of such factual allegations, both Haberkorn
and Rainero alieged damages of 53,45 per share of EPS, PA 007 §42;,PA 027
46-47.

However, Haberkorn also asserted numerous factual allegations and legal
claims that were never asserted in Rainero. Unlike Rainero, Haberkorn

challenged Archon's decision to offer to purchase 225,000 shares of Archon's

common stock {n 2010, claiming that this purchase was a breach of the =
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Certificate. PA 023 § 21; PA 028 { 52. Haberkorn challenged Archon’s 2011
reverse stock split, claiming the split violated the terms of the Certificate and

constituted & breach of fiduciary duty, PA 023 § 22; PA 026 § 41; PA 028 153,

and PA 032 9 77. Finally, Haberkorn challenged the termination of Archon’s de-

registration with the SEC in 2011, clniming that the de-registration of Archon
with the SEC constituted & breach of fiduciary duty, PA 023 § 24; PA 025 1 38;
PA 031-032 9§ 75-78. None of these allegations or claims were asserted in
Rainero, Indeed, the Rainero Complaint made no mention of Archon's common
stock, and Mr. Rainero never owned any shares of Archon's common stock.

6. The District rt finds that ¢ ris al tolling appii
to the Haberkorn lawsuit,

On April 6, 2016, Petitioners filed a mation to dismiss the Haberkorn

Complaint, arguing that the District Court should dismiss the action because it

was untimely and filed outside the statute of limitations period found in NRS

11.190. Petitioners ergued that because Mr, Haberkom knew or should have
known of his claims against Archon on or about August 31, 2007, his Complaint
filed In 2016 was clearly untimely, In response, Mr, Haberkorn did not dispute
that his claims were filed beyond the six-year limitations period but argued that
the running of the statute of limitations on his claims was tolled based on the

doctrine of class action tolling as articulated in Anerican Pipe & Constr, Co. v,

Utah, 414 U.S, 538 (1974). Mr. Haberkom argued that his clalms were
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“substantially the seme claims” es were esserted in Rainero, and that Nevade
should adopt the doctrine of crpss-juri'sdictidnal. tolling, in which the ﬁimg ofa
class sction in a federal District Court would toll the statute of limitations for Mr.
Haberkom’s state law claims in Nevada's state courts, PA 059:3-26,

Petitioners noted that no court, including this Court, had found that Nevada
would adopt cross-jurisdictional, class action tolling, PA 119.120. Petitionars
further argued that the District Court should reject Haberkom's request to adopt
cross-Jurisdictional 1olling as the doctrine s controversial and has been rejected

by many jurisdictions. PA 121-122, Petitioners noted that cross-jurisdictional

tolling should be rejected because it (1) would increase the burden on Nevada's *

state court system without providing eny benefit to Nevada; (2) would cause the
commencement of Nevade's statute of limitations “t_c ‘d.npand on the
determinations of other state and federal courts; and (3) was contrary to the
Nevada Legislature’s authority and intent in enacting certain statutes of
limitations and repose. PA 121-123,

The District Court denied Petitioners® Motion to Dismiss without prejudice,
The Distiict Court noted that although Mr, Haberkom's claims would not be
tolled by the doctrine of equitable tolling, his claims could be tolled by the
doctrine of cross-jurisdictionel tolling, PA 160-161. The District Court stated that

it would deny Petitioners' motion to dismiss “based primarily on (its prediction

that) , .. the Nuvada'Supreme Court would (adapt cross-jurisdictional ﬁq}lipg).") '

1
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(perenthetical statement added), Thus, the District Court found that “(1) general
class action tolling applies; (2) under thess circuﬁisxanées, dfos;s jurisdictiona}
tolling also applles .., " PA 161:1-2.
SUMMARY OF ARGUMENT

This Petition challenges the District Court's finding that the controversial
doctrine of cross-jurisdictions], cless sction tolling applies in this case. That
dootrine has been adopted by only & small minority of courts, and it has bgcn
rejected by others because it (1) increases the burden on a state's court system
while providing no benefit to the state; (2) causes the running of a state's statutes
of limitation and repose to depend on the actions of every federal District Court
in the United States; and (3) undermines the authority and intent of the Nevada
Legislature to determine periods of limitation and repose. All of these reasons for

rejecting the doctrine of cross-jurisdictional tolling are implicated in this case,

Further, Mr. Haberkom's allegations and claims are cspecially o

inappropriate for any type of tolling, including cross-jurisdictional tolling, An

essential element of tolling is that defendants were put on notice of any claims
ageinst them by an earlier action asserting the same claims, This requires that any
claims that sre purportedly tolled must be the same claims 83 those made in an
earlier sction against the defendants: otherwise, the defendants will not have been
put on notice of these claims by the earlier action, making tolling an unjust

violation of the principles of repose, Here, in his 2016 Comp!alht. Mr, Haberkomn
; _
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alleges many facts and claims that were never made in the 2007 case, .Rafne_}_-a,
which Mr, Haberkomn srgues tolled the statotes of limitation and repose for his
current claims. Indeed, & review of Mr. Haberkom's Camplsiﬂt reveals thet his
claims are very different than those made In the Rainero ection, Thus, regardless
of the merits of cross-jurisdictiona! tolling, Mr. Haberkom cannot avail himsslif
of that doctrine to assert new claims against Petitioners, In fact, even those ﬂ;w
jurisdictions which have adopted cross-jurisdictional tolling have been careful to
emphasize that e plaintiff, like Mr, Haberkom, who did not provide notice of his
claims to & defendant via an earfier class action cannot use cross-jurisdictionel
tolling, Notice is absolutely essential to eny form of class ection tolling, and Mr.
Haberkormn provided no notice of his claims to Petitioners.

For these reasons, Petitioners request that the Nevads Supreme Court reject
the doctrine of cross-jurisdictional tolling and direct the District Court to
reconsider Petitioners’ Motion to Dismiss in light of such a decision.

ARGUMENT
1. Propriety of extraordinary relief

This Court has original jurisdiction to issue writs of mandsmus, prohibition,
and certioreri. Nev. Const, Art. 6 § 4, The petitioner bears the burden of
demonstrating extraordinary relief is warranted, Pan v. Eighth Judiclal Dist.

Court, 120 Nev, 222, 228, 88 P.3d 840, 844 (2004).
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This Court has determined that ;xtrau:_ciigmjy relief Esrappmpﬁatgwhéﬁ, )
petition presents an issut-.; of law of :sitétewide‘&iméo;tance requmng éknﬁﬁcatﬁi@n,
and sound judiclal economy and administration favor the granting of the petition,
See, e.g., Cote H. v. Eighth Judicial Dist, Court, 124 Nev, 36, 39-40, 175 P.3d
006, 908 (2008); Child v. Lomax, 124 Nev. 600, 605, 188 P.3d 1103, 1107

(2008); Stromberg v. Second Judiclal Dist. Court, 125 Nev, 1, 4-5, 200 P.3d 508,

511 (2009); MountainView Hosp. v. Dist. Ct,, 128 Nev. Adv, Op. 17,273 P.3d

B61, 864-65 (2012) (“Normally, this court will not entertaln a writ petition
challenging the denial of a motion to dismiss but ... may do so where ., the issue
is not fact-bound and involves an unsettled end potentliaily significant, recurring
question of law."}. All of these policy considerations are present in this _Paﬁliqn.
This writ petition presents the issue of whether the District Caurﬁ erred by
applylng the doctrine of cross-jurisdictional tolling even though that doctrine is
not recognized in Nevada and conflicts with Nevada statutes, Many state supreme
courts have expressly rejected this doctrine because of its likely adverse impact
on 8 state’s court system. The doctrine is considered not only to incentivize
forum-shopping, but also to invite plaintiffs with stale claims to take advantage

of a generous tolling doctrine which the large majority of other states have not

adopted.’ Thus, the question presented by this writ petition will aﬁfect ;n_!.u‘!s__and - '

! States that have consxdered it are spiit on the doctrine of cross- unsd:ctionai

tolling. See Dow Chem. Carp. v. Blanco, 67 A.3d 39 395 1. 20 BMa dopting
cross-;unsd:chonnl tolling), Lee v, Grand Raplds Bd. c., 148 Mich.App.

10
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litigants throughout Nevada, ag the current ruling by the District Court may

expose Nevada courts, citizens, and entities to excessive, untimely claims.
Further, this lssue affects not only Nevada state courts, but also federal courts in
Nevada, which would likely wait to receive guidance from the Nevada Supreme
Court on this issue before applying cross-jurisdictional tolling. See, e.g., Clemens
v, DalmlerChrysler Corp,, 534 F.3d 1017, 1025 (Sth Cir, 2008) (noting several
federal courts have declined to permit cross-jurisdictional tolling absent state law
addressing the subject); see also Schwartz v. Pella Corp., No, 2:14-CV-00556-
DCN, 2014 WL 7264548, at *5 (D.8.C. Dec, 18, 2014) {(“The Fourth Cifcuit has
been reluctant to read cross-jurisdictional tolling into state law where It is
otherwise silent™).

The Nevada Supreme Cowrt recently considered a gimilar writ petition in
PN I, Inc. v. Eighth Judicial Dist. Court of State ex rel, Johnson, No, 63474,

2014 WL 1679042, st *1 (Nev. Apr. 23, 2014) and only declined to issue a

364, 370, 384NW2d 165 168 99862 (samn) Hynft C‘arp v, Occ!denral Fire &
C‘as. Co. of N.C.

t.199d &samg)
tevensv ovart!s Pharm. Cmp BMont. 74 48 247?3
2010) ( Vaccarieﬂav o & Ne, _g hew Richards, nc. o 8134 380,
82- 3 39{) 63 N.E.2d 160, 163, 168 9 (2002) (piurality of two out of seven
Jusucw and’ aniai concumrence o additi onal_gustxccs) ﬂsame)' but see
vood V. d Molor Co,, 183 IlL ?.d 459, 465-67, 233 1ll.Dec. 828, 701
NEZd 1102 1104-05 1992 (rcjcctltzf cross B;Dunsdxctional tolling), Maestas v.
Sofamor Dane rp ﬁ Bell v
Showa Denkvo K. §99 8. Wid at 758 g]'cx pg Casey
v, Merck & Ca 283 Va. 411, .'EZd 42 52012) (same. m:u
Pricewaterhouse, 793 A2d 939 (Pa.Su

Loutsiana Citizens Prop. Ins. Corp. 20]2~%152 (La. 111’5.112) 118 So. %1:1 1011
1022 (same).
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desision becausa there were unresolved fact is;ggs in the record. There, the
petition presented “the question of whether the class-action toﬁihg docuiné can
can toll & statute of repose.” PN [I, Inc, v. Eighth Judiclal Dist. Court of State ex
rel. Johnson, No. 63474, 2014 WL 1679042, ut *1 (Nev. Apr. 23, 2014), The
petitioner asked the Supreme Court to order the District Court to enter summary
judgment in its favor, however the Supreme Court declined because, inter alia,

{T}he applicability of these statutes to real parties
in interess  claims  yeguires  factusl
determinations that are unique as to cech real
parly in interest, Because the district court did
not make any of these factual determinationy in
denylng summary judgment, the record before this
court is inadequats to meaningfully consider the
overarching issues presented by this writ petition.

Jd. (emphasis added). Despite the presence of those unresolved factual issues,
Justice Hardesty, in dissent, stated that the issue presented by the writ of whether
the class-action tolling doctrine tolled a statute of repose should be heard “on the
basis that this court's intervention is warranted to clarify an important and
recurring issue of Jaw.” Jd, Justice Hardesty noted that:

[Tihis class-action tolling issue is not simply ane
that {s isolated to the underlying litigation, butls a
recurring fssue arising in many construction
defect cases in this state's court system . . , . Thus,
I disagree with my colleagues' decision to deny
interlocutory writ relief and require the parties to
wait to have this court address the important &nd
recurring {ssue presented. here. This delay
incresses the cost of this litigation to the parties
and fails to promote judicial economy.

12
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Id. Here, in contrast to PN I, the issue of cmas-j;xris_dicﬁpﬁél, class action tolling

presents po factual issues, but only & pure question of law. See Rader v.
Greenberg Traurig, LLP, 352 P.3d 465, 467 (Ariz. Ct. App. 2015) (whether
Arizona should permit cross-jurisdictional tolling is & “purely legal issue”).
Regerdiess of eny factual determinations or discoveries that may be made by the
District Court in the future, the discrete Jegal {ssue presented in this writ petition,
whether Nevada should edopt the doctrine of cross-jurisdictional tolling, will
ramein exactly the same, Thus, there is nothing to gain from waiting unti] the
completion of the case for this Court to decide this issue, In fact, a decision by
the Supreme Court on this controversial question-of-first-impression will
promate judicial economy in seversl ways.

First, judicial economy will be promoted in the instant case by allowing the
parties to proceed with litigation without the underlying uncertainty of whether
Mr. Heberkorn's claims are time-barred. The Neveda Supreme Court recently
considsred a petition because “resolving this writ petition may affect the course
of the litigation, thus promoting sound judicial economy and administration.” See
John Peter Lee, Ltd, v, Eighth Judiclal Dist. Court of State, ex rel, Cty. of Clark,
No. 66465, 2016 WL 327869, at *1 (Nev, Jan. 22, 2016). This is especially true
here. The District Court's primary basis for not dismissing Mr. Haberkom's
claims was that it believed this Court would adopt cross-jurisdictional tolling,

Therefore, the consideration of this writ petition will clearly affect the course of

13
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the Haberkom litigation, Further, it would be a weste of rmourcas for this action
to proceed in the District Court If the Nevada Supreme Court i3 likely to conclﬁde
that Mr. Heberkom's claims are time-barred because Nevada should not, in fact,
adopt or recognize cross-Jurisdictional tolling.

Second, this is at least the second time® since 2015 that this same issue has
been raised in the Supreme Court as well as a Nevada District Court in actions
against Petitioners, and thus it s clear that the uncertainty about whether Nevada

would adopt cross-jurisdictional toiling is already burdening Nevada courts and

litigants, A decision from the Supreme Court on the jssue presented in this

petition would resolve this uncertainty and reduce litigation in both these cases as
well as any other pending cases that involve cross-jurisdictional tolling,

“Third, a decision from this Court an the merits of this petition would create
certainty throughout Nevada and the United States on the issue of whether
Nevada accepts cross-jurisdictional tolling and thereby reduce future litigation
over this currently uncertain area of law,

The Supreme Court's consideration of this Petition would be similer to its
answering a question of law certified to it by & federal court as described in

NRAP 5(g). Many federal courts have considered whether a particular state

2 See genarally, Case No.; 68995, Archan't’ard ration, et al. vs. The Eighth
Judigial Court of the State of Nevada, et al (P::a%tionem‘ Petition for Writ of
Prohibition, Mandamus and/or Certiorari at 35).
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would be likely to adbp{ the doctrine "qf crﬁs;—juﬂsﬂictieh&l*-thlllng.’ andgiven

that there is currently no precedential guidance on the issue of cross-jurisdictional
tolling, the question would likely be certified if it were presented by a federal
court to the Nevada Supreme Court. There is no resson in principle for the

Supreme Court to abstaln from answering the question because it is presented in

a writ petition, particularly since the Supreme Court has original jurigdiction over . .

questions of law of statewide importance. Thus, Petitioners respectfully submit
that they are entitled to have their petition considered by this Court at this time.

2. Nevada should reject cross-jurisdictional tul]i,n_g,l

‘This Petition presents an jssue-of-frst impression; whether the Disﬁ;ict
Court erred by applying the doctrine of cross-jurisdictional talling even though
that doctrine is not recognized in Nevada and conflicts with Nevada statutes,

Petitioncrs submit that the Nevada Supreme Court should join courts in Virginia,

} See Wade v, Danek Med., Inc. 132 F 3d 281, 237 (4th Cir. 1999; see also |
I\fIch.lsg64 non Class Actions 8'3 5131}1 ed (clﬁng ag"ie d v. Hallfax
Fa3d 1177, 1187 hth Clr. '2009) (notin California has not
opted ... American Pipe tolling where e class a mn was filed in a foreign
iurisdichon" and that cross-jur :dicﬁonal tolling has been rejected because
‘[ujnless gl states simultencously adopt the ru ¢ of cross-jurisdictional class
acnon tolling, any state which inde %endenti does so will invite intp its courts a
disproportionate share ﬂf suats which the fe cral courts have rcfused to certify as
class “actions afier tute limi Y; Clemens v.
DafmierChrysIer Car 534 F.3d 10!7, 1025 (ch C:r 20%} %ame), In re Bear
Stearns Companes, Inc, Securities, Derivative, and itigation, 9
Supp. 2d 291, 311 (8 DN Y 2014) (*New York cumsnty does not rccagnizui
tol mg where'that class zotion is filed outslde cw York state court (so-called
‘cross-jurisdictionz! tolling,’Y™); In re_Cathode “g Tube (CRI} Antitrust
14),

Litgation, 2014 WL 109% CN.D Cal, 2014); Wang v Bear Stearns
Companies LLC, 2014 WL 1511032 11(SDN.Y.2
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Pennsylvania, Tennessee, lllinois, Loulstans, and Texas and reject the doctrine of

cross-jurisdictional tolling.*

These courts have observed that the adoption of cross jurisdictional tolling
exposes a state's court system to a flood of filings from forum-shopping
plaintiffs, who possibly bring only stale claims. Further, the doctrine of cross-
jurisdictional tolling would cause Nevada's statutes of limitation and repose to be
subject to indefinite suspension, forcing a Nevada state court to await the
outcome of the class certification as to eny litigant in any putative class ection
filed in any federal court in the United States. This would undermine the Nevada
Legislature's prerogative to determine periods of limitation and repose, as well as
any tolling of the same, Indeed, Petitioners submit that the District Court's
adoption of cross-jurisdictional tolling contravenes the Nevada Legislature's
specific intent in enacting NRS 11.500. For these reasons, Nevada should reject

the doctrine of cross-jurisdictional, class ection tolling.

a,  Mr. Haberkorn does not qualify for any form of class gction
tolling beeause his claims ava different than those in Rginero.

Before considering the compelling pollcy reasons why Neveda should reject
cross-jueisdictional tolling, it should be observed that the statutes of fimitation
and repose on Mr, Haberkorn's claims cannot possibly be tolled by any form of

class action tolling, tet alone the controversial doctrine of cross-jurisdictional

4 See footnote 1.
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tolling. This is because his primary claims are different from those assertad in

Rainero, and consequently Rainero did not provide Petitioners with notice of
M. Haberkorn's claim. Notice is sssential to any form of tolling, and jts shsence
in this case means that Mr, Haberkom's claims cannot be deemed tolled by his
purported reliance on Ralnero. | E
The doctrine of class metion tolling wes ennounced in American Pipe &
Construction Co. v, Utah, 414 U.S. 538, 94 S.Ct. 756 (1974), There, the United
Statas Supreme Court heid that the filing of & class action in federsl distriet court
tolls the running of the statute of limitations for all purported members of the
class who make timely motions to intervene after the federal court has found the
suit inapproprinte for cless sction status, fd,, &t §53, 766. Subscqqently. the
United States Supreme Court extended American Pipe by holding that the filing
of 1 class action in & federal district court tolls the statute of limitations not just
for those who move to intervene in the original suit after class siatus is denied,
but alto for thoss who subsequently file their own individual suits in federal
court. Crown, Cork & Seal Co. v. Parker, 462 U,S. 345, 330, 103 S.Ct. 2392,
2395-96 (1983), The American Pipe rule Is often described as “class action
tolling.™ The Nevada Supreme Coust applies a similer rule, as ciass actions filed

pursuant to NRCP 23 “tol] the statte of limitations on ell potential unnamed

3 Ses Madant v. Shell Olf %‘o., No. CV0B1283GHKIWIX, 2008 WL 7856015, at
*1 (C.D. Cal, July 11, 2008), aff'd, 357 F. App'x 158 (5th Cir, 2009).
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plaintiffs' claims.” Jane Roe Dancar J-VII v. Golden Coin, Ltd. , 124 Nev. 28, 34,
176 P.3d 271, 275 (2008),

However, class action tolling cannot be spplied to claims such as Mr.
Haberkorn's because, s described sbove, Mr, Haberkom makes many
allegaﬁnnﬁ and claims lhai were never asseried In Raingro, and thus Petitioners

were never put on notice of Mr, Haberkom's claims by Rainero. The following

chart summarizes major differences between Haberkorn and Rainero.

RELIEE
(Declaratory Relief)
¢33 | Pursusnt to the Centificate, 939 | Defendant Archon calculated
the Liquidation Preference the Liquidation Preference
(and hence the redemption was $5.241 per share,
value) of the Preferred Stock ‘
as of August 31, 2007 was 440 | Defendant Archon did not
not $5,241 per share, but calculate the Liquidation
rather $8.69 per share. Preference in the menner
required by the Resolution and
934 | Archon failed, as of August the Certificate
31, 2007, to set aside (or
deposit) in trust such funds %41 |Celculated in the manner
as were necessary for the required by the Resolution and
redemption of the Preferred the Certificate, the Liguidation
Stock at & redemption price Preference is $8.69 per sheve,
of $8.69 per share. '
€37 | The March 23, 2011 reverse
stock split/forwerd split was
18
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38

Invalid because the holders
of the Preferred Stock were
not afforded thelr right to
vote on the stock splits
separately s a class, 8s
pravided for in the
Certificate.

Archon's subsequent de-
registration with the SEC
was invalid a3 the number of
shareholders of record
exceeded the Securities and
Exchange Commission's
limit of three hundred share-
hotders.

952

053

SE AIM FOR
RELIEE
(Breach of Contract)

Archon's purchase of
225,000 sheres of its
common stock constituted &
breach of Section 2(b)(ii) of
the Certificate.

Archon's March 2011
paymenis to the Archon
stockholders who held fewer
than 250 shares of Archon
common stock before the
reverse stock split
constituted a breach of
Section 2(b)(ii) of the
Certificate,

19
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157

58

962

THIRD CLAIM FOR

RELIER
(Breach of Fiduclary Daty
- Unequal Treatment of
Preferred Stockholders)

Pursuant to NRS 78.195, as
Archon officers and
directors, the Individual
Defendants had e statutory
and fiduclary duty to treat all
holders of the Preferred
Stock, including Plaintiff
Haberkom, equally,

Defendants breached their
statutory and fiduciary duty
to treat all holders of the
Preferred Stack equally by
discriminating against
Plaintiff Haberkorn by
causing Archon to pay the
unpaid balance of the
redemption price to certain
targe institutionat holders of
the Preferred Stock, but
falling to cause Archon to
pey the unpaid balance of the
redemption price to PlainGff
Haberkom,

The conduct of the
Individual Defendants, a5
described sbove, was
despicable conduct which
was engaged in with
conscious disregard of the
rights of Plaintiff Haberkom
and the Individuel
Defendants are otherwise

20
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guilty of oppression, fraud,
malice and bed faith,
entitling Plaintiff Haberkom
to punitive and/or exemplary
demages pursuant to NRS
42,005.

577

178

FIFTH CLAIM FOR
RELIEF

{Breach of Fiduciary Duty

-Wrongful Deregistration)

Archon's purported de-
registration with the SEC
was invalid as the number of
shereholders of record
exceeded the Securities and
Exchange Coromission's
limit of three hundred
shareholders.

The Individual Defendants
have breached their fiduclery
duties owed to Plaintiff in tha
their conduct resulted in the
invalid deregistration of
Archon's shares, which has
adversely affected Plaintiff
because said deregistration
has curtailed the national
merket for Archon's shares
and adversely affected
Plaintiffs ability to liquidate
his shares at & fair price,

105

NINTH CLAIM FOR
RELIEE
(Injunctive Relief)

Defendants' conduct, alleged
herein, has and will continue

21

PRAD5E4




to cause harm and
{rreparable damage to
Plaintiff Haberkom,

7106 | Plaintiff Haberkom
respectively requests that
Archon be required to hold a
separate class vote for the
holders of the Preferred
Stock to elect two special
directors to the Archon
Board of Directors s
provided in the Certificate.

4107 | Injunctive relief is
sppropriate &3 monetary
dameges are insufficient to
protect the rights and
privileges of Plaintiff
Haberkom to vote to elect
two special directors to the
Archon Board of Directors

This chart demonstrates that Habérkorn contains numerous allegations and
claims that never appeared in the earlier class action Rainero, and consequently
Rainero did not give Petitioners any notice of such claims. Indeed, the Ralnero
Complaint presented a single breach of contract clsim wherens the Hoberkorn
Complaint includes nearly a dozen separate claims.

An essential element of class action tolling is that the initial filing of Vthe
class action put defendants on notice of the claims against them in the
subsequent action, yet, here, a large majority of Haberkorn's allegations end

claims were naver made in Rainero and have no relationship to the single claim
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in Rafnero, Thercfore, Rainerc provided Petitioners with no notice of
Haberkorn's claims, meking the application of class sction tolling to such clsims
wholly inappropriate and unjust.

“fTJhe underpinning of the tolling rule is & defendant's awareness that
claims are being asseried against it" 1 McLaughlin on Class Actions § 3:15.
When defendants are not awers of the claims now being asserted sgainst them, it
is unfair to allow an earlier, unrelated ection to toll the statute of limitations on
the unrelated claims, “The tolling rule of American Pipe is a generous one,
inviting abuse . . . , The rule should not be read, however, a3 leaving a plaintiff
free to raise differsat or peripheral claims following deninl of class status."”
Crown, Cork & Seal Co., 462 U.S. at 354, 103 5. CL at 2398 (Powell, 1.,
concurring).

This is precisely what Mr, Haberkom is attempting to do; use American
Pipe tolling to raise different or peripheral claims against Petitioners which were
naver alleged in Rafnero, On one hand, Rainero was filed on November 20,

2007 and raised a single ciaim that Petitioners had miscalculated the prics of the

EPS at $5.241, On the other hend, in his svit filed on February 29, 2016, almost -

nine years afier Rainero, Mr. Haberkom, through nine separate causes of action,
chellenges: (1) Archon's offer to purchase 225,000 shares of Archon's common

stock; (2) Archon's 2011 reverse stock split; and (3) the termination of Archon's

registration with the SEC in 2011, PA 023 §§ 21, 22,24, PA 025 438; PA026 §
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41; PA 028 9y 52, 53; and PA 031-32 Yy 75-78. Literally, none of these
allegations was made in Rainero. Yet, Haberkorn seeks to have the periods of
limitation end repose on his unique claims tolled besed on the 2007 filing of
Rainero.

Mr. Haberkomn's position violates American Pipe's purpose and progeny.
“1 imitations periods are intended to put defendants on notice of adverse claims
and to pravent plaintiffs from sleeping on their rights . . . ." Crown, Cork & Seal
Co., 462 U.S, at 354, 103 S, Ct. at 2398 (Powell, J,, concurring), Justice Powell
warned that the Amerlcan Pipe rule should not be abused by allowing plaintiffs
to toll the statute of limitations for peripheral claims on the basis of the filing of
an sarlier class action, Jd. Yet, this is exactly what Mr, Haberkom is seeking to
do. He secks to tol the statute of limitations for his 2016 claims based on the
2007 filing of Rainers, yet Rainero provided no notice to Petitioners of Mr.
Haberkorn's 2016 claims,

The fact that Haberkorn esserts completely different allegations and claims

than Rainero makes this case particularly insppropriate for the application of the

controversial doctrine of cross-jurisdictional, class action tolling. In subsequent -

sections of this brief, Petitioners will argue why, a3 & matter of general policy,
the Nevada Supreme Court should join those jurisdictions which have rejectad

cross-jurisdictional tolling, However, Petitioners emphasize that even those few

states which have adopted cross-jurisdictional tolling would reject the

24

PRADIBY




epplication of that doctvine to the facts of the case because Rainero in no way
provided Patitioners with notice of Mr, Haberkorn's allegations and claims.

The small minority of states that have adopted cross-jurisdictional tolling
have uniformly emphesized that cross-jurisdictional tolling can only apply if a
defendant was put on notice of a plaintiff’s claims by a prior class action, For

example, in applying cross-jurisdictional tolling, the Supreme Court of Dclgw.m

stated that “{fjirst, all of the defendants to be bound by the ultimate declsion in

this case were clearly on notice of the action et the outset,” Dow Chem. Corp. v.
Blanco, 67 A.3d 392, 394 (Del. 2013). Similarly, the Court of Appeals of
Michigan observed that “defendants received notice of the state claims against
them four years prior to the filing of this action." Lee v. Grand Rapids Bd. of
Educ., 148 Mich, App. 364, 368, 384 N,W.2d 165, 167 (1986), The Supreme
Court of Chio has stated that “a tolling rule for class actions is not inconsistent
with the purposes served by statutes of limitations [which are] intended to put
defendants on notice of adverse claims . . . " Vaccarfello v. Smith & Nephaw
Richards, Inc., 94 Ohio St. 3d 380, 382, 763 NE.2d 160, 162 (2002) (quoting
Crown, Cork & Seal Co,, Inc., 462 U.S, st 352, 103 S.Ct. at 2397).

Thus, even In the few juriadictions where cross-jurisdictionsl tolling has
baen adopted, it is clear that tolling would be utterly inappropriate in this case
because Patitionars were not put on notice of Haberkorn's new allegations and

claims by the complaint filed in the Ra/nero olass action. The Supreme Court of

R R e ol
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Montana, adopting cross-jurisdictional tolling for limited circumstances, noted

thet it would not extend cross-jurisdictional tolling to a plaintiff who had not put
a defendant on notice of its claims: "We recognize that in some instances a class
gction suit may not fiirly put the defendants on notice, Our edoption of the rule
ls therefore limited to situations in which defendants are fairly put on notice of
the substantive cleims sgainst them.” Stevens v. Novartis Pharm. Corp., 358
Monlt, 474, 491, 247 P.3d 244, 256 (2010). The Montana Court noted that talling
could only be extended to allegations that were “the same or substantially
similar,” Jd, at 485, 253.

Haberkorn's ellegations are not in any way the same or substantially similar
1o Rainero’s. The only overlap between these two cases is the allegation that the
EPS was miscalcutated by $3.45 per share. PA 007 Y 42; PA 025 933, Yet, this
claim regarding the EPS is not the core of Mr. Haberkam's claims, Mr,
Haberkamn only alleges that he owned 2,254 shares of the EPS, meaning that he
claims Archon underpaid him for his sheres of EPS by ahout 87,776, However,
Mr. Heberkom also alleges that he owns 40,000 shares of Archen common
stock, and that Petitioners damaged the value of these 40,000 shares by reducing
public demand for them when Archon de-registered with the SEC, PA 022 q16;
PA 031 § 74; PA 0324 78, Mr, Heberkomn has not specified his alleged damages

for his 40,000 sheres of common stock, but clearly such alleged dameges would

be substantielly larger than the $7,776 in damages he claims related to his EPS,
26
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as xuch claimed damages would likely be in the range of $1,000,000. Thus, Mr,
Haberkorn's primary cleims are not based on his 2,254 shares of EPS, which is
the only overlap between Haberkorn and Rainero. Thus, Haberkorn and Rainero
are not “the same or substantinily similar,” and Haberkorn is ineligible for any
form of cinss action tolling.

It is also impmjmpt to note that Haberkorn's claims regarding the EPS
essentially have no relationship to his other claims regard]ng Ai'chan's decision
to offer to purchase 225,000 shares of its common stock in 2010, the 201]
reverse stock split, or the 2011 de-registration with the SEC. PA 023 §Y 2, 22,
24; PA 025 § 38; PA 026 § 41; PA 028 1Y 52, 53; and PA 031-032 1y 75-78.
Thesa claims do not srise “from a common nucleus of operative fact” Cf
Kalinauskas v, Wong, 808 F. Supp. 1469, 1472 (D. Nev, 1992) (discussing
federal court supplemental jurisdiction), Haberkorn's claims are not based on an
“interiocked series of trensactions™; each challenged transaction happened years

apart and was independent of the others, and thus the clalms are “seperate and

independent” Cf; Am. Fire & Cas. Co. v, Finn, 341 US. 6, 14, 71 8. Ct. 534,

540 (1951) (discussing separate csuses of action under 28 U.Ss.C. § 1441).
Because the cleims in Haberkorn and Ralnero regarding the EPS are

essentially unrelated to Haberkorn's other claims, which clearly predominate his

Complaint, Mr, Haberkom absolutely eannot avail himself of any type of class

action toliing because the claims in Rainero did not put Petitioners on notice of
27
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the gravamen of Haberkorn's claims, Even those few courts which have adopted

cross-jurisdictional tolling have stressed that a defendant must bave besn put on
notice of a plaintif’s claims by the earlier class action; otherwise, the

fundamenta] purpose of statutes of limitation and repose — to protect defendants

from untimely claims — is defeated. Here, Mr. Haberkorn gave Petitioners no - -

such notice, and he cannot use class action tolling to revive his stale claims.

b. anss-}uﬂ.édicﬁona! tolling §hn§id hg. re]eét.eﬁ-iu -Eevx:adﬁ as ity
adoption_would increase the burden on Nevada’s courts,

In eddition to the specific reasons why Haberkorn is ineliglble for eny form
of class action tolling, there are compelling policy reasons for Nevada to reject
cross-jurisdictional tolling in peneral, It has been frequently observed that the
adoption of Intra-furisdictional class action tolling (class action tolling within the
same court system, such as in American Pipe and Jane Roe Dancer) does not
necessarily support the adoption of “cmss-juﬁsdietibn&i” class action tolling.®
And the reasons for rejecting cross-jurisdictional tolling arise because of
problems specifically created by tolling statutes of limitation and repose across

federal and state jurisdictions, as opposed to within the same court system,

§ “The doctrine aliowing tolling within the federal court system in federal
question class actions does not require cross-jurizdictiona] tolling (i.e. tolling
based on & prior class action filed in a differen {unsdlcnon) as a matter of state

rocedure, California and New York have rejecled American Pipe's %p?hcanon
o cross-jurisdictional actions,” 1 McLaughlin on Class Actions § 3:15 (13th

ed.),
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“Tolling the statute of limitations for individual actions filed sfter the

dismissal of a class action is sound policy when both ections are brought in the
same court system. In such instances, failing to suspend the limitation period
would burden the subject court system with the protective filings described by the
Supreme Court in American Pipe . . . " Portwood v, Ford Motor Ca., 183 Til. 2d
459, 464-65, 701 N.B,2d 1102, 1104 (1998), However, when two sctions are

brought in different court systems:

Tolling a state statute of limitations during the
pendency of e federal class action, however, may
actually incresse the burden on that state's court
system, because plaintiffs from across the country
may elect to file 8 subsequent suit In that state
solely to take advantege of the generous tolling
rule, Unless all states simuitaneously adopt the
rule of cross-jurisdictional class action tolling, any
state which independently does so will invite into
jts courts a disproportionate share of suits which
the federal courts have refused to certify us class
actions after the statute of limitations hasrun . . .,
Glven this state of affairs, it is clear that ndoption
of cross-jurisdictionsl class tolling in Ilfinais
wauld encoursge plaintiffs from across the
country to bring suit here following dismissal of
their class actions in federal court, We refuse to
expose the Hiinois court system to such forum
shopping.

Id. The situation described in Portwood remalns largely unchenged today, as only

six states’ have adopted cross-jurisdictional tolling, while six have rejected it, and

? Cases in which cnurts have reco%nized such cmss-gunsdxcn l liin include
Stevens v. Novartis Pharmaceuticaly Corg., 358 Mont, 474, 247 P 12\1 gZle?d

Vaccariello v, Smith & Nephew Richards, 94 Ohio $t.3d'380,
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others such as California and New York have refused to adopt cross-jurisdictional
tolling despite being presented with the opportunity to do so.*

Thus, if Nevade were to sdopt cross-jurisdictional tolling, it would be one
of a very few jurisdictions to give forum-shopping plaintiffs certainty that any
time limit on their claims has been tolled during their failed attempts to obtain
class certification in a federa! District Court. The situation would be precisely
what Fourth Cireuit Judge Luttig determined would be undesirable for the

Commonweslth of Virginia:

[Lf Virginia were to adopt a cross-jurisdictional
tolling rule, Virginia would be faced with a flood
of subsequent ﬁlings once & class mction in
another forum is dismissed, as forum-shopping
plaintiffis from ecross the country rush into the
Virginia courts to teke advantage of its cross-
jurisdictiona! tolling rule, & rule that would be
shared by only a few other states . ...

Wade v, Danek Med,, Inc,, 182 F.3d 281, 287 (4th Cir, 1999). Adopting the
doctrine of cross-jurisdictional tolling would make Nevada one of 2 few

clearinghouses for untimely claims that should have been initiated in other

jurisdictions — but cannot be — because mare then forty other states do not

embrace crossurisdictions) tolllng. As Judge Luttig observed, “[Tihe

(continued)

2002); Staub v. Eaostman Kodak Co., 320 N.J.Super, 34 726 A2d 855

Agp iv 1999). H atr Corp v. Occidenial Fire & Cus. Co. C., 801 S W.2d
Wpf Lee v. Grand Ra Dp Bd, of E uc 148 Mmh.A?g

364, 8 C19862 Patrickson v. Dole Faad 9., Im:., 137 Haw. 2

226 368P3d 959, 953 (201 ) as corrected (Nav, 18, 2015)

¥ See footnote 3, supra.
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Commonwealth of Virginia simply has no interest, except perhaps out of comity,

in furthering tha efficiency and economy of the class action procedures of another
jurisdictlon, whether those of the federal courts or those of anather state.” Id,
Likewise, inviting forum-shopping plaintiffs to Nevada's courts simply provides
no benefit to the state,

Montane, one of the few states, that has adopted cross-jurisdictionai tolling,
acknowledged the likelihood that the doctrine would burden its couris with
forum-shopping plaintiffs, “[Wje acknowledge that our holding todsy may
indeed encourage plaintiffs with ‘no relationship to Montana® to file suit in cur
courts, I their claims are stale elsewhere.” Stevens, 358 Mont. et 450, 247 P3d at
256. Nevertheless, the Montana Supreme Court edopted cross-jurisdictional
tolling because it was required to do so by the Montana Constitution: “Our state's
policy is plainly stated in the Montena Constitution: '(c]ouris of justice shall be
open 1o every person, and speedy remedy afforded for every injury to person,
property, or cheracter,’ Mont. Const. art. II, § 16. The right of access to our court
system is ‘unrestricted by reference to residence or citizenship,’ end an out-of
state plaintiff has ‘the same rights and duties as a citizen of this state.” Jd, Thus,
even in one of the few states to edopt cross-jurisdictional toiling, the burden on
the state courts is acknowledged, end that burden is only accepted because it was

required by the Montane Constitution, However, the Nevada Constitution hes no

such language, nor does Nevada have a policy that its courts be open ta every
3l
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person regardless of citizenship. Thus, if Nevada were for some reason to
consider adopting a policy thet opened its courts to forum-shopping plaintiffs,
such a policy must be weighed and enacted by the Nevada Legislature, which, ns
discussed betow, hes instead clearly indicated that it would reject cross-
Jjurisdictional talling.

Those in favor of cross-jurisdictional tolling argue that the doctrine may
provide some efficiency for states which adopt it by reducing “protective filings™;
claims which supposedly would be filed by plalntiffs seeking to prevent their

claims from becoming stale during the pendency of class-certification '

proceedings in federal court, However, both in theory and in fact, it is likely that
the burden of any protective filings would be outweighed by the burden of ﬁlings
that would be mads by those who had failed to timely have their claims brought
in a different jurisdiction end subsequently sought a jurisdiction that hed
promised to toll the statute of limitations or reposc on their ome;wi_sc stale
claims. First, this case, as wall as the Ralder® case brought against Petitioners just
this year, is instructive: neither Mr. Haberkom nor Mr. Ralder made “protective
filings"; instead, they both filed suit after Rainero's case was dismissed, end they
did so knowing that their claims were plainly time-barred under Nevada law, This

evidence supports the predictions of the courts which heve rejected cross-

?Ra “Lderv Archon Carparaﬂan, et al., Case No, A-15-712113-B, District Coust,
County, Nevada,
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jurisdictional tolling due to the burdens it would place on their state court

systems, As the Illinols Supreme Court stated:

Plaintiffs contend that our rejection of cross-
Jjurisdictional tolling will necessitate numerous
protective filings In Illinois by plaintifs who have
class actions pending in other jurisdlchons, thus
burdening our siate court system and
inconveniencing the affected litigants, We are
convinced, however, that any potential increase in
filings occesioned by our decision today would be
far axceeded by the number of new suits that
would be brought in Iliinols were we to adopt the
generous tolling rule advoested by plaintifis. By
rejecting cross-jurisdictional tolling, we ensure
that the protactive filings predicted by plaintiffs
will be dispersed throughout the country rather
than concentreted in Ilinois,

Portwood, 183 111, 2d at 466-67, 701 N.E.2d at 1105, Fourth Clreuit Judge Luttig

reasoned similarly:

Although, in the absence of 2 cross-jurisdict!onal
tolling rule, in-state plaintiffs would engage in
“protective” filing before the statute of limitations
expires, thus leading to some increase in the
amount of litigation, any such increase would
presumebly be smaller than the increass in filings
that would result from a cross-jurisdictional
tolling rule, because out-of-state plaintiffs would
simply engege in “protective” filing in their own
states' courts (provided their states lacked cross-
jurisdictional tolling rules themsslves),

Wade, 182 F.3d st 287, Here, during the pendency of Rainero, no “protective
filings” were made by Mr. Haberkom or Mr. Raider. Instead, it was only afier

Rainero's federal court complaint was dismissed for lack of subject matter
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jurisdiction that they filed their time-barred claims in Nevada's state courts, and it

is precisely these types of filings that cross-jurisdictional tolling encourages.
Further, even if rejecting croas-jurisdictionsl tolling would encourage

“protective filings,” that is a problem more easily solved than hosting the claims
of former putative cless members whose claims were dismissed or whose classes
were rejectad by federal courts across the country, First, “protective filings”
waould be distributed across all other state jurisdictions, diminishing the potential
burden on Nevada's state courts, Second, as the Tennessez Supreme Court
explained in its decision rejecting cross-jurisdictional tolling:

We understand that our wling may promote

“protectiva” filings by plaintiffs who wish to

preserve their right to file suit in Teanessee while

they seek olass certification elsewhers. Any

administrative burdens Tennessee courts will

suffer from those protective filings are greatly

outweighed by the burdens presented by the mass

exodus of rejected putative class members from

federal court to Tennessee, Any risk of

duplicative litigation resulting from the protective

filings may be avoided by grant of a stay by the

state court until the federal ruling on cless

certification is made,
Masgstas v. Sofamor Danek Grp., Ine., 33 S.W.3d 805, 808-09 (Temm, 2000).
Therefore, even If ejecting cross-jurisdictional tolling encouraged “protective
filings" in Nevada (which it did not here or in Raider), such cases would be fairly
distributed ecross sl state jurisdictions, and then could eesily be stayed during
the litigation in the federal court, avoiding any duplicative litigation.
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However, there {3 no easy way to elleviate the burden imposed on & state's
courts which have adopted cross-jurisdictional tolling, which essentially invites
litigants from different jurisdictions to use Nevada as a forum of last resort after
their cases have been dismissed or their putative classes hava been rejected:

If certification is ultimately denied, the forum
state may find itself with an avalanche of
indlvidusal filings, precizsely because its statute was
tolled, thereby undermining the efficiency that the
class ection vehicle wes designed to promote, It
would therefore appear thet whatever the forum
state gains in efficiency by tolling its statute of
limitations besed on an extra-jurisdictiona] class
action is outweighed by the risk of an avalenche
of filings should the class not be certified,

David Bober, Cross~Jurisdictional Tolling: When and Whether A State Court
Should Toll Its Statute of Limitations Based on the Filing of A4 Class Action In

Another Jurisdiction, 32 SETON HALL L. REV, 617, 642 (2002). Thus, on this

controversial question-of-first imprassion, the burden that it would place on = .-

Nevada's courts is reason enough for rejecting cruss-juﬁsdii_:tiunai tolling,

c. Cross-jurigdictional tolling would make Nevada's statutes of
limitatio d repose depend on the sctions of every fad
istrict Court in the United States, contrary fo the sxpressed

intent of the Nevada Legislature,
An additional reason for rejecting cross-jurisdictional tolling is that it would

require Nevada's legislatively determined statutes of limitations end repose to

depend on the actions of literally any and every federal District Count in the
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Unitzd States. This is another raason states such as Hiinals have declined to adopt

cross-jurisdictional tolling;

{Blecause state courts have no control ever the
work of the federn] judiciary, we believe it would
be unwise to adopt & policy basing the length of
Hlinois limitation periods on the federal courts’
disposition of suits sesking class certification,
State courts should not be required to entertain
stale claims simply because the controlling statute
of limitations expired while & federal court
considered whether to certify a class action,

Portwood, 183 1L, 2d at 466, 70) N.E.2d at 1104.

The unnecessary injection of uncertainty and delay into Nevada's
legislative scheme of limitations and repose is an important reason to reject cross-
Jjurisdictional tolling, Nevada's statutes of limitation and repose represent &
legislative determination that legal cleims must bs subject to time limits in order
10 promote predictability and finality, “Statutes of limitation rest upon the
premise that the right to be free of stale claims in time comes to prevail over the
right to prosecute them . . . . Statutes of limitation thus promote predictability and
finality,” Partwood, 183 1ll, 2d at 463, 701 N.E.2d at 1103.

The Fourth Circult remsoned that “if Virginia were to allow cross-
jurisdictional tolling, it would render the Virginia limitations period effectively
dependent on the resolution of claims in other jurisdictions, with the length of the
limitations period varying depending on the efficlency (or incfficiency) of courts
in those jurisdictions." Wade, 182 at 288, Neveda would not benefit from having
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the runming of its statutes of limitations and repose depend on the actions of

courts in other jurisdictions, which would be the necessary result of adopting
cross-jurisdictional tolling. This is yet enother reason the doctrine is controversisl

and should be rejected,

d.  Cross-lurisdictional tolling would undermine the authoritv and
i f the N P lgtuy '

The Nevada Legislature has specifically addressed the ouler-most time
limits when certain claims are viable in Nevada state courts, and the edoption of
cross-jurisdictional tolling would directly undermine the period of repose that
has been established by NRS 11.500 which provides that;

1. Notwithstending any other provision of law, and
except us otherwise provided in this section, if en action
that is commenced within the appliceble period of
limitations is dismissed because the court lacked
Jurisdiction over the subject matter of the action, the
action may be recommenced in the court having
jurisdiction within;

'8 See Quinn v. Loulsiana Cifizens Prop. Ins. Corp,, 2012-0152 (La, 11/2/12),
118 So.3d 1011, 1022 (“We belizve the rationale of the coyrts rejecting “cross.
jurisdictional tolling” is the one most consistent with our interpretation of the
provisions of Louisiana's tolling statute, Le. C,C.P, art. 596, and is the rationale
which most effectively balances the twin concems of judtclal efficiency end
protection :hgainst stale claims. These cases, and particularly Porfivood,
underscore the unfaimess to defendants, and to the state-itself, of permitting
another jurisdiction’s laws and the efficiency (or inefficiency) of its operations to
control the commencement of a statute of limitations, potentially suspending it

indefinitely into the future and, in the process, undermining the very purpose of
statutes of Himitation, As the Parfwood court noted, any resultant blaw to judicial

efficiency occasioned by the necessity of protective fi &l;gs In state court pending
the resolution of the certification {ssue in federal court can be amehoratpd'}g
measures available to the state courts: "[E]arly fillngs in state court by plainti
who are pursum% 8 class action elsewhere could not be entiraly undesimable, es
such filings wouid put that state's court system on notice of the [poteguailgz}!wn.
sewhere."),

If necessary, the state suit could be stayed pending procesdings ¢
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{8) Thie spplicable period of limitations; or

(b) Ninety days after the action is dismissed;
whichever Is Iater,

2. An nction may be recommenced only onec time
pursuant to paregraph (b) of mubsection 1.

3. An sctlon may not be recommenced pursuant to
paragraph (b) of subsection 1 more than 5 years after the
date on which the origina) action was commenced,

(LT

Thus, the Legisleture enacted a saving statute, which grants & plaintiff a

specific time beyond the statute of limitetions to refile an action, and a statute of
repose, which sets the mandatory outer time-limit to refile such an action, The
Legislature made a statutory determination that, when a plaintiff recommesnces an

ection, e statute of limitations can be extended by 90 days, but no extension is

permitted for actions thet are recommenced more than five years after the -

commencement of the originel action, NRS 11,500, The Legislative history of
NRS 11,500 demonstrates that the Legislature conternplated a specific time fame
for the recommencemant of certain actions.

During heerings before the Assembly Committze on Judiciery, Nevada's
Solicitor General axplained that NRS 11.500 “provided in essence a siatuts of
repose.” Minutes of the Assembly Committee on Judiciary on A.B. 40, 72nd Leg.
(Nev., Feb, 13, 2003), In Senate discussions, Senator Terry Care stated that the
bill “allows & plaintiff whose case has been dismissed in federal court fur lack of

Jjurisdiction to recommence the action In State district court as long as it is done
3B
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within 90 days' after dismissal from the federal court, The refiling must still
begin within five years [of the dete of filing the original action].” Minutes of the
Senate Committes on Judiciary on S.B. 266, 73rd Leg. (Nev., April 15, 2005)
(emphasis added). So, on ons hand, the Legislature intended to give certain
plaintiffs the opportunity to re-file claims that had been dismissed becanse of 2
lack of subject matter jurisdiction, On the other hand, the Legislature also
understood that “statutes of limitations were fundamental to the judicial system”
and that NRS 11.500 would set an absolute time limit for the recommencement of
certain ciaims, Minutes of the Assembly Committee on Judiciary on A.B. 40,
72nd Leg. (Nev., Feb. 13, 2003), By enacting NRS 11.500, the Legislature
exercised its authority 1o create a savings statute as well as a statute of repose,
Statutes of repose and limitation fall particuterly within the province of the
legislature,” This well-established principle was specifically recognized by the

United States Supreme Court in relation to class action tolling, “The proper test
"' Ninety days w ingful period of time 1o the Neveda Leglslature: it
r.?cny“’é’om‘é.; o a Cebatad the apr L‘Ea‘;

delibe ebated the appropriate amount of days for an
extermura e b'll before it was finalized to rafiect extansions of six
months, 30 YB uys See Minutes of the Assembly Co tiee On
Judicia:y on Al

g«lev Feb 13, 2003) (discussln -month
extenson. nutcs ot‘theAssem Committee on Judiciary on A.B, 40, 72nd

Leg. tEN , Feb, 23, 2003) (dlscussing whether the statute should atlow for e six-
mon ﬂ-day, or 90-day e:d.enslun ),

" Farber v, Lole-N-Logs, Ing,, 270 N Ncb 355 369, 701 Nw,zd 368 373 (zoo?
%r;g %Mollay v, Meler, ﬁdo 456

ey
N. 2904 ,Lcm rd Sullivan,
416 So. 2512%96 1066 (R, 19 égc' o) ?:am’-’.: "m‘:ﬁmﬁdhnf”ﬁ'c

Ins. Co., Rtr256 258 (Ct. App.) (statute of

Ilmlmﬂonu) (r:v cnu cr ﬂu'o h Sommer v, Krczz

191 2d 5 531 s (s dpg 1995) (atatutes_of

l(lnnl;lﬂt%“ti?n)s Mifc aItv ﬂmgrmm Ins C'o 955 So. 2d'679, 683 cmm 2007)
on
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(for whether the legislature intended a statute of limitations to be tolled) is . . .
whether tolling the limitation in a given context is consonant with the"legisléﬁve
scheme.” Am. Pipe, 414 1.8, at 55758, 94 8. Ct. at 768 (parcnthetical statement
added). Petitioners submit that the sdoption of cross-jurisdictional tolling would
be inconsistent with the legislative intent evinced by the Nevada Legisiature's
enactment of NRS 11.500 and the legislative history thereto.

The adoption of cross-juﬁsdictionni tolling would effectively eviscerate the
Legislature’s determination by causing the time-limit on & plaintiff's claims to be
tolled indefinitely. This is clearly contrary to both the explicit language of NRS
11.500 and its legislative history, in which the Legislature stated thet statutes of
limitation end repose cannot be tolled indefinitely, For example, the Office of the
Attorney General testified that, under NRS ll.SﬂD, “MLM
proceed 11.5 years after it had original been filed.” Minutes of the Assembly
Committee on Judiciery on A.B. 40, 72nd Leg. (Nev., Feb. 13, 2003) (emphasis
added), It was further observed that statutes of limitation “should not be tampered
with lighﬂy." Id, Yet, cross-jurisdictionsl tolling clearly could cause Nevada's
statutes of limitation and repose to be tolled indefinitely depending on the actions
of the federal District Courts, Such a scenario was never contemplated or
approved by the Legislature, and the legislative history of NRS 11,500 strongly
supgests that the Legislature would have rejected such & result, Therefore, .
becsuse cross-jurisdictional tolling is inconsistent with the Nevada ch_is}gtmfe's
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intent Bs demonstrated in NRS 11.500 and its legislative history, the doctrine of

cross-jurisdictional tolling must be rejected.
Courts which have declined to adopt cross-jurisdictional tolling have noted
that relevant state law was Inconsistent with cross-jurisdictional tolling. As the

Fourth Circuit stated observed:

Virginia has no statute providing that the statute
of limitations in a subsequently filed state action
should be equitsbly tolled during the pendency of
gither a state or a federal class action, and no
Virginta court has aver applied such a rule.

Wade, 182 F.3d at 286, Likewise, Nevada has no statute tolling a putative class’s
claims during the pendency of a federal District Court action, except NRS
11,500, which positively provides an absolute time-limit for the filing of claims
in Nevada state courts, regardless of the circumstances, Further, the principle that
tolling must be consonant with Nevada legislative scheme is even more important
when considering & statute of repose, which creates a substantive right in &
defendant to be free of lability, and thus fatls outside the ambit of American Pipe
class action tolling, As one leading commentator has expressed:

A growing number of thoroughly reasoned
decisions, including by the Sixth and Second
Circuit Courts of Appeal (which abrogated
numerous district court decisions allowing tolling
of statutes of repose) have determined that &
federal statute of repose using categorical
langusge foreclosing meintenance of a suit after 2
certain time period must be enforced according to
its plain meaning and therefore is not subject to
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American Pipe tolling. A statute of limitations isa
procedural device that operates as & defense lo
limit the remedy available from an existing cause
of action. A statute of repose, in conlrast, creates &
substantive right to be free from liability
definitively once the prescribed period expires; it
does not merely bar a remedy, it extinguishes the
underlying cause of action.

1 McLaughlin on Cless Actions § 3:15. Here, NRS 11,500 establishes a
substantive right in defendants to have claims extinguished after certein periods
of time, an intent and result discussed explicitly by the Nevada Legislature, But

the adoption of cross-jurisdictionsl tolling could prolong certain claims

indefinitely, allowing the actions of the courts of different jurisdictions to

undermine the clear intent of the Nevada Legislature in engcting NRS 11,500,

Even when applied only to statutes of Jimitation, and not to 2 statute- of
repose like NRS 11.500, the Tennessee Supreme Court found such an outcome
potentially offensive to principles of federalism:

[Tlhe practical effect of our adoption of cross-
jurisdictional tolling would . . . . grant to federsl
courts the power to decide when Tennessee's
statute of limitations begins to run. Such mn
outcome is contrery to our legislature's power to
edopt statutes of limitations , , . and would
arguably offend the dootrines of federslism . . . .
H the sovercign stute of Tennessee is to cede
uch power to the fi { courts, we shall leave
it to the legisiature t s

Maestas, 33 S W.3d st B09 (emphasis added). Far from ceding its power to

determine periods of limitation and repose to the federal courts, the Nevada
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Legislature has positively asserted its authority to determine the outer time-limits
of certain claims by enacting NRS 11,500, The adoption of cross-jurisdictionsl
totling would undermine the Legislature's authority and intent by causing
Nevada's periods of limitation and repose to depend on the actions of the federal

District Courts across the country.

In one of the few jurisdictions where cross-jurisdictiona! tolling has been
accepted, this outcome occasioned strong dissent:

A class action filed In a court system outside Ohio
should not toll the Ohlo statute of limitations so
that en otherwise stale suit may be filed in an
Ohio court, Chio law does not support cross-
Jjurisdictional class action tolling, and it would not
promote the purposes of Ohio's statutes of
limitations, Statutes of limitations are axclusively
matters of state law, . , , They are legislatively
created periods of time in which an injured party
may assert & claim in & court in Ohio, Onee
expired, the statutz forecloses the claim and
provides repose for potential defendents, ., . .
Tolling rules are also & matter of state, not federal,
lew.... The General Assembly hes elected not to
enact & tolling rule that applies to class actions,
Ohio law provides for another form of tolling that
extends, rather than suspends, a statute of
limtitetions, R.C, 2305,19, known &3 the savings
statute, gives a plaintiff who timely filed an action
that was dismissed on procedural grounds a
specific amount of time in which to file a second
uction, If & plaintiff bas commenced or attempted
to commence an action in Ohlo, and the plaintiff
fails otherwise than on the merits, and if the
applicable limitation period for the action has
expired, R.C. 2305.19 permits the plaintiff to
commence a new action (provided that it is the
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same a3 the original action) within one year. R.C,
2305.19. . . . The savings statute is Qhio's tolling
mechanism that is aveilable for putative clasa
members who want to file &n individual action
when class certification {5 denled in & proposed
clnss nction filed in Ohio,

Vaccariello v, Smith & Nephew Richards, fnc., 94 Ohlo St, 3d at 391-53, 763
N.E.2d at 170-71 (Stratton, J,, dissenting).

This reasoning applies with great force to the question of whether Nevada
should adopt cross-jurisdictional, cless action tolling, Perlods of limitation and
repose are perticularly within the province of the Nevada Legisisture, and the
Legisiature has spoken definitively on both of these Issues, particularly in its
edoption of NRS 11.500, in which the Legislaturs has affirmatively granted
plaintiffs such as Mr, Haberkom a certsin, fixed time period to recommence an
sction, while also pranting defendants such as Petitioners a substantive right to
repose by establishing an outer time-limit for when such an action can be
recommenced, The Legislature has not engcted any other tolling or saving statute
thet is consonant with cross-jurisdictiona), class action tolling, and therefore
NRS 11,500 directly conflicts with the potentiel adoption of cross-jurisdictional

tolling and es such, this Court should reject the doctrine and remand this action

to the District Court to reconsider Petltioners’ motlon to dismiss,

FRA0607




The adoption of cross-jurisdictional, class sction tolling would effectively

eviscerate NRS 11.500. Therefore, the doctrine must be mje&ed out of deference

to the Nevada Legislature's authority over periods of limitation and repose,

CONCLUSION

For the foregoing reasons, Petitioners request that the Nevada Supreme
Court vacate the District Court's order applying cross-jurisdictionel, class action
tolling and order the District Court to reconsider Petitioners’ motion to dismiss in
light of such a decision.

o
DATED this_}. day of December, 2016.

DICKINSON WRIGHT, PLLC
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STATEOFNEVADA:  * ) '

COUNTY OF CLARK ) ' ! v

I, Puul W, Lowden, dectars and state 13 fllows:

1.  1am over the sge of 18 years and have personal knowledgs of each
of the matters stated herein and could testify competently to the same if called
upon by this Court, - |

2. [ meke this affidavit in support of my Petition for Writ of Prohibition
and/or Mandamus as required i:y NRS 34.030.

3.  1am a citizen and resident of the State of Nevada, and the President
and a Director of Archon Corporstion.

4, 1 have read the comtents of the present Petitien for ert of
Prohibition and/or Mandamus, and they are truz and comrect to the best of my
knowledge, The Petition is being led in good fuith.

FURTHER AFFIANT SAYETH NAUGHT.

Lla )

Sfute of Nownele, PAUL W. LOWDEN
Cotuiny of
SUBSCRIBED and SWORN to beforo me

DATED this day of November,

Panl W. J;

NOTARY PUBLIC

PRAOGOY



