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Vol. Tab Filed Document Number
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1&2 2 7129116 Summary Judgement without Exhibits RA_0277
1 1 2122/16 SFR Investments Pool 1, LL_C S Motion for RA 0001
Summary Judgment and exhibits -
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1 1 2122/16 SFR Investments Pool 1, LL_C S Motion for RA 0001
Summary Judgment and exhibits -
182 5 2129/16 JPMorgan Chase Bank’s Motion for RA 0277
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| REQUEST NO. 8

Admit that you did not attend the Association foreclosure sale on May 31,

Admit,

6| REQUEST NO. 4!

Admit that vou are the current benefy wiary of the Fivst Deed of Trust,

| RESPONSE TO REQUEST NO. 4:

K . W - S < B SRR L ok SV - £ W ey \,ﬁ;&\ ann
Objection. Reguest No. 4 is vagus and ambiguous as to the ferm "benetiviary,

5\

which 18 not defined and is susceptible to multiple interpretations in the context of |
this request.
Subiect to and without waiving any objection, Chase admits that that it is the

L.

| current beneficiavy of record of the First Ueed of Trust in its capacity as loan servicer

| for the owner of the First Deed of Trust, Federal National Mortgage Association
| (“Fannie Mae”).

REQUEST NO. &

Adiait that vou or your predecessor in interest o the First Deed of Trust
| recaived a notice of default Hom the Association or its agents.

RESPONSE TO REQUEST NG, 5

{hjection. Request No. B is overly broad and unduly burdensome asg to time
and scope. Request No, 5 18 also compound, Reguest No, 8 further calls for Chase to
speculate regarding notices received by third parties for whieh Chase 18 ot

rosponsibie.

Subiect to and without waiving any objection, Chase denies that it received a

FrErrs

351 notice of defanlt from the Association or its agents pricr to May 31, 2013, the date of
| the Association's alleged foreclosure sale,
ii
CRRNVEST #14000874 A 43 ;
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JURST NG, &

11111

Adnyit that you have not transferved your intevest in the First De ed of Trust to

 HUD.

RESPONSE TO REQUEST NO. 6:

3 vy

| REQUESTNO. T

Admit that vou paid less than the face value of the nofe for your interest in the
First Deed of Trust

RESPONSE TO REQUESTNOQ.T

Objection, Reguest No. 7 seeks information not relevant to the claims and

| defenses at issue in this lawsuit. Request No. 7 also improperly assumes facts that

' have vet to be established to the extent it suggests that Chase puy chased an intarest

iny the First Deed of Trust through a transaction that invelved no other purchased
intevests. Request No. 7 is vague and ambiguous as to the term "face value,” which s

undefined and is susceptible to multiple interpretations given that the Note provides

‘ g NEFT % R e o .E ot
| for the payment of a principal sum, as well as intorest. Reguest No. 7 also secks

llli}:}it,ﬁiéitif}il t}'iat lﬁ 'C{)i‘lﬁkiﬁi Eltial E}:nd };} I‘{}E} lwie ta?‘}? . gi%{f E{}ES—H HHL}:\ lr fﬁi ﬁ} fit 1‘&“ ‘6-’1;(3 li(«:{

. 3 % WER Y Y - AT T t Y 0 b
be unduly burdensome given the needs of this case because i W culd reveal

%

confidential legal advice or business sirategies that owould diminigsh Chase's

| competitive advantage,

Subject to and without waiving any objection, Chase states it cannol answer

| and therefore dentes Reguest No.

3 REQUEST N

Q. 8

Admit that vou or vour predecessor in interest to the First Deed of Trust
received a notics of sale {rom the Associstion ov its agents.

RESPONSE TO REQUEST NQ. 8:

3 i « oo ilo froe oo o
and scope. Request No. 8 is also compound. Request No. 8 further calls for Chase to

=]
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speculate regarding notices received by third parties for which Chase s net
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Subject to and without waiving any objection, Chase deuies that it receivad &

notice of sale from the Association or its agents prior to May 31, 2013, the date of the

Association’s purported foreclosure sale, :
 REQUEST NO. &
Admit that vou did not make any payment to the Association towards the
Association’s lien on the Property.
RESPONSE TO REQUEST NO. &
| (hiection. Reguest No. 8 is vague and ambiguous as to the term “Association’s
| lien.” which is susceptible to multiple meanings in the context of this case. |

Subject to and withowt waiving any objection, Chase admits Request No. &

| REQUEST NO, 1O |

%

Admit that vou did not take any steps to ensure the Association received

15| assessments owed by the Borrower,
| RESPONSE TOC REQUEST NO. 10¢ |
Objection. Request No. 10 is overly broad and unduly burdensome as to fime
and scope. Regquest No. 10 is also vague and ambiguous as fo the ferm “any steps.”
Request No. 10 seeks information that is not relevant to the claims and defenses at
issue in this lawsuit. Chase further obiects to Reguest No. 10 to the extent it
suzgests that Chase had any iz&&ﬁl pbligations or dutly to ensure that the Association |
3 received assessments owed by the Borrower.
Subject te and without waiving any objection, Chase denies Request No, 10,
REQUEST NO. 11:
Admit that you did not attempt to contact the Association or its agentis o
| determine the super priovity portion of the Association's en on the Property.
|
| DIWEST $14000874 v3 8 |
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REQUEST NO. 11

Objection. Reguest No. 11 is overly broad and unduly burdensome as to time

and scope. Hequest No. 11 is alse as to the term “Association’s lien,” which &

susceptible of multiple meanings in the context of this case. Chase further ohjects to
Request No. 11 the extent it suggests that Chase had any legal obligation or duty to
| contact the Association to determine the super-priority portion of the Asscciations

|| alleged ien.

Subject to and withoul waiving any uhj@ ction, Chase admitz that after a
reasonable investigation of its business records, to the best of its knowledge and
helief, it has not located any records showing that it contacted the Association or il
agents to determine the super-priority portion of the Associlation's alleged Hen on the
Property prior to May 31, 2013, the date of the Asscciation’s alleged foreclosure sale.

Discovery and Chase's investigation are ongoing, and Chase reserves the vight to

| amend this answer.

.

REQUEST NG, 12

R L

Admit that vou failed to cure the super priovity portion of the Asgsociation’s Hen

hefore the Association foreclosure sale,

| RESPONSE TO REQUEST NO. 12

 Raguest No. 12 to the extent it suggests that Chase bad any legal obligation oz duty

| DMWEST #14008874 v3

-q
"
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1

Obiection.  Request No.o 12 3SSUINeS that the Assoviation’s Hen meludsg g

“super priority portion,” a fact that has yet to be established in this case. Reguest

(L

No. 12 is alse vague and ambiguous as to the term “Association’s hien,” which s

| susceptible of multiple meanings in the context of this case. Chase further objeets 1o

£O Cure,

Subject to and without waiving any objection, Chase admits that after a

reasonable investigation of its business records, to the best of its knowledge and

helief, it has not located any records showing that it paid any part of the Association’s

| purported Hen prior to May 31, 2018, the date of the Asscciation’s alleged foreclosure

RA 0252
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sale. Discovery and Chase’s investigation are ongoing, and Chase reserves the right

to amend this answer.

31 REQUEST NO, 18

Admit that you were aware that the Property was located within the
| Associstion and was subject to the Association's declaration of covenants, conditions
| and restrictions before vou obtained an interest in the Property.

RESPONSE TO REQUEST NO. 13:

Chjection. Reguest No. 18 is compound. Request No. 13 is also vague and
. e e i E i ey R -- "':\ Nl b (‘% * ¥ ?}\i -E 3TR E .{ ‘i “"?‘ I‘S ﬂ{:{ 11 i
smbicucus as to the termas “aware” and “interest,” which are nol gelineq ant

i susceptible to muliiple interpretations in the context of this reguest. Request No. 18

srther vague and ambiguous as to which “declaration of covenants, conditions and

by
;;;

o

21l vastrictions” it refors as there ave mu itzple declarations of covenants, conditions and

restrictions recorded on the Property.
Subject to and without waiving any objection, Chase s unable to answer and

therefore denles Regquest No, 13.

3|l REQUEST NO. 14

Admit that vou were aware that the Borvower had not paid the Association

| assessments as vequired by the Association’s declaration of CCO&R's befors you

obtained an interest in the Property,

RESPONSE TO REQUEST NO 14

Objection. Request No. 14 is overly broad and unduly hurdensome as to thn

221l and seope. Reguest No. 14 is also vague and ambiguous as fo the ferms "aw are” and

“intevest” which are not defined and are susceptiible to mulfiple interpretations m

_— .

| the context of this request. Request No. 14 also assumes that the Borrower did not

j-.r.!

251 pay *Associantion assesaments as reguired by the Assom ation's declaration of CC&Rs

before [Chase] obtained an interest in the Property,” a fact that has yet to be
cstablished in this case.

Subiect to and without walving any objection, Chase denies Reguest No. 14

| DARWWEST #14000874 v3 18
| RA 0253
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REQUEST NQ. 15

Admit that vou were aware before vou tock an interest in the Property that
your security interest could be eximgmqh@d if a len with a higher priovity foreclosed.

RESPONEE TO REQUEST NO, 15

Ohjection.  Reguest No. 15 is vague and ambiguous as {o the term * ‘aware,”
' which is not defined and is susceptible to multiple interprefations in the contexnt of
this request. Request No, 15 also calls for a bare legal conclusion.
Subject to and without waiving this objection, Chase denies Request No. 15,
REGUEST NO. 18
Adinit that the portion of the association’s len had priority over vour First
' Deed of Trust |
. RESPONSE TO REQUEST NG, 16:
Deny.
REQUEST NO.1T:
Admit that you have servicing guidelines requiring you and your agewmds to
orotect your Hen priovity by paying association Liens,
RESPONSE TO REQUEST NQ. 1T
Objection. Reguest No. 17 is overly broad and unduly burdensome as {o time
} and scope. Request No. 17 is also vague and ambiguocus as to the terms "guidelines”
- and “association lie Request No. 17 calls for a legal conclusion and does not
“velate fo statement or opinions of {act or the application of law to fact” as requived
hy NLR.CUP. 36, Regquest No. 17 also seeks information that is net relevant to the
slaims and defenses at issue in this lawsuit., Request No. 17 seeks information that
| is confidential and proprietary. Disclosing such information would be unduly
i
burdensome given the neads of this case because it would revesl confidential lepal
advice or business strategies that would diminish Chase’s competitive advantage.
: Subject to and without waiving any objection, Chase states it cannot answer
and therefors denies Reguest No. 17,
P DARVEST #14G00874 ¥3 il §
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Admit that the federal government has no contractual interest in the First

Deed of Trust.

RESPONSE TO REQUEST NO. 18:

Objection. Reqguest No, 18 is vague and ambiguous as to the term “contractual

| inferest,” which is not defined and susceptible to mulliple interpretations in the

Subject to and without waiving any objection, Chase denies Request | No. 1%,

Ae:imii: that the federal government has no beneficial intevest in the First Deed
of Trust.

RESPONSE TO REQUEST NG, 1%

Objection. Request No. 19 is vague and ambiguous as 0 the term “benefcial

interest,” which s not define 'd and susceptible to multiple interprotations in the |

context of this request.

}FII."#

Subiect to and without waiving any objection, Chase denies Reguest No.

71 REQUEST NG, 2

Admit that the federal government does not insure the loan secured by the

Ty

First Deed of Trust,

RESPONSE NO, 20¢

. | , 2 \ S B

Objection. Reguest No. 20 is vague and ambiguous as to the term “insure,

which is not defined and susceptible to multiple interpretations in the context of this
reguest.

i}
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Subject to and without waiving any objection, Chase admits Request No. 2%,

21| Date: Mayy, 2016
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Byt s

Am'am E ’5, 1l

Lindsay C. E}em.ﬂm

Helly Ann Prest

BALLARD SPapr LLP
106 Norxth tff}iiy Parkway, Sulte 1750

Las Vegas, Nevada 89106-4617

gﬁa&mm SPATRAY, HP

Attorneys for Plaintiff and {Zmzmar-
Detondant JPMorgan Chase Bank, NA

LY
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CERTIFICATE OF MAILING

Pursuant to NL.K

INVESTMENT POOL 1, LLS

| parties in the manner set forth below:

| HOWARD C. KIM

DIANA CLINE EBRON
JACQUELINE A, GILBERT

Kim Gilbert Ebron

fﬁ‘}a Diean Martin Drive, Suite 100
_.;‘._4.&;:;-, ¥ &g TR, E\Q’x fiti?‘ 3‘3 185

Attorneys for SFR Investments Pool 1, LLC

1 [ ] HAND DELIVERY

E-MAUL TRANSMISSION

‘ s,
Yrrrrs

1] U8 MAIL, POSTAGE PREPAID

X%l Via the Wiznet B- hew;m"gpn@ramd "Service Notification of Filing” upon all
counsel set up to receive notice via eiedr{}m& mr f*';-:i in this matter

P DMUEST $13008674 v3 14

P.5(b), ] HEREBY CERTIFY that on May-
a true and correct copy of the foregoing CHASE, NA’S RESPONSES TO SFR
, REQUEST FOR ADMISSIONS, on the following

20186, I sexved

«—‘m Gmp W#&

_________
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fnet & 20140630-0000844
Fesa: MS.N0

W/ Feo: 30.08

DESI0M2014 088934 Al

Haceipt #: 2072648

Regquestor:

TIFFARY & BOSCO (LEGAL WIHG
Feocorded By RHS Pga: 3
BEBBIE CONWAY

Must be typed or printed clearly in black ink ondy. CLARK COUNTY RECORDER

14 dkgk‘t Asaessm"s Pamel Numbar may b\e nﬂtamed at

TITLE OF DOCUMENT (DO NOT Abbreviate}
Notice Of Lis Penens S¥Y

Title of the Document on cover page must be EXACTLY as it appears on the first
page of the document to be recorded.

Regording requested by
Gregory L. Wilde, E5q.

Return to;

Name T:ﬁany & Eascn P.A.

Addross 212 South Jones Boulevard

This page provides additional information required by NRS 111.312 Sections 1-2.
An additional recording fas of $1.00 will apply.

To print this dosument proparby-—do 1ol use ﬁage sialing.

PiRecorderForms 12_2010

RA 0259



TIEFFANY & BOSCO, PA,

212 5, Fones Blvd,
Las Vegas, NV 89107

Tel 258-8200 Fax 258-8787

0w

¥4

| Gregory L. Wilde, Esq.
1 Nevada Bar No. 4417

Mo @ =1

| SFR INVESTMENTS POOL LLC, a Nevada

| limited lability company; DOES 1 through 10 and
| ROE BUSINESS ENTITIES 1 through 10,
inelusive,

- Electronically Filed
068/ 242014 04.05:07 PM

CLERK OF THE CDURY

s

212 SOUTH JONES BOULEVARD

LAS VEGAS, NEVADA 89107
TELEPHONE: (702) 258-8200

[ FACSIMILE: (702) 258-8787

{ Attorneys for Plaintiff

| JPMorgan Chase Bank, National Association
| 1373547

CLARK COUNTY, NEVADA

| IPMORGAN CHASE BANK, NATIONAL Case No.: A-13-692202-C
| ASSOCIATION, a national association, Dlept, XVITT

Plaintiff,

Defendants.

1
Iz

Notice is hereby given that Plaintiff JPMORGAN CHASE BANK, NATIONAL

HASSOTCIATION, a national association, claims an interest in the following real property

iocated in Clark County, Nevada:

APN: 177-12-430-0374
Commeon Description: 2824 Begonia Ct. Henderson, NV 89074

RA 0260




TIFFANY & BOSCO, P.A.

212 8. Jones Blvd.
Las Vegas, NV 89107

Tei 258-8200) Pax 258-87%7

b

L T %

T - S S «

Legal DRescription:

All that certain real property situated in the Cournty of Clark, State of Nevada, described

a8 follows:

Parcel 1;

Building No. 2-4A of Unit No. 4 of EASTBRIDGE GARDENS, as shown by map
thereof on file n Book 27 of Plats, Page 76, in the Office of the County Recorder of
Parcel I

An undivided interest in and to the commeon arsa as apportioned 1o said unit in said
building as described in the covenants, conditions and restrictions for said subdivision,

The Plaintiff's claims are based on Declaratory Relief and Quiet Title, For additional

|| information, see the Complaint filed in the above-entitled action.

i DATED this 24™ day of June, 2014,

TIFFANY & BOSCO, LA,

fsf Gregory L. Wilde
By:

Gregory L. Wilde, Esg.
212 South Jones Boulsvard
Las Vegas, Nevada 89107
Attormeys for Plaiatff

RA 0261




Ex. A-7

EXHIBIT A-7/

EX. A-7



st & 20150504-0002528
Feas: §18.08

N/C Fae: $0.00
— 05/04/20415 D3-08-00 PM

Receiph # 2400218
IPMOBRGANMN CHASE BANK, M.A. CORELOGIS
WHEN RECORDED MAIL TO: Recorded By: BSMITH Pgs: 3
CORELOGIC RESBIE CONWAY
450 E BOUNDARY 8T CLARK COUNTY RECORDER
CHAPIN, 8C 29034
Case Mbr: 32420324
Ref Nbr: 1519337748

APN: IT-12-4153-074
REQUEST FOR NOTICE PURSUANT TO NRS 11631168

JPMorgan Chase Bank, N.A. ("IPMorgan Chase™) is attorney-in-fact and servicer the Deed of
Trist recorded 11/25/2002, as Instrument Nunchey 2002112882874 in the Recorder’s office,
County of Clark, State of Nevada, which identified KYLEEN BELL, AN UNMARRIED

the Trustee, and REPUBLIC MORTGAGE LLC as the Lender and Morigage Electronic
Registration Systems, Ine. (‘MERSE"), acting solely a5 3 nomines for Lender and Lender’s
suevessors and assigns as parties thereto.

The above referenced Deed of Trust encumbers the rea! property commonty known as 2824
BEGONIA COURT, HENDERSON, NV, 895074, APN 177-12-410-074, which is deseribed
as follows: i

SREE EXHIBIT A ATTACHED HERETO"

As of the date ef recording this Reguest for Notice, the name of the unit’s owner is
KYLEEN BELL, AN UNMARRIED WOMAN.

JENorgan Chase hereby demands, in writing, ali notices against said real property
required t¢ be mailed or recorded pursuant o NRS Chapters 116 and 187, incinding
without limitation, any Notice of Pelinguent Assessment, Notice of Default and Election
tn Sell, or Motice of Sale.

This Request for MNotice is directed to gl common interest community/contmunities in which
the subject real property is located, ineluding, but not Himited o

EASTBRIDGE GARDEN HOMEQWNERS ASSOXTIATION

Colonial Property Managemerd

8595 5. Eastern Avenue, Las Vegas, NV 89123

RA 0263



el

The JPMorgan Chase demands that written notice be sent to the following address:

CHASE RECORDS CENTER
HOA CORRESPONDENCE
LA4-5553

T KANSAS LANE
MONROE, LA TI203

JPMorgan Chase Bank, NA, as attomey-in-fact
and servicer for MORTGAGE ELECTRONIC
REGI%TR&T 10N SYSTEMS,  INC, AS

8EX o J'.LL M{}RT{:AGE LiLC

{"sw natLre )

{Printed Namae)

{Tithe
STATEOF Louisiang ¥

"""""""""" }55
COUNTY oF Ouachita Parish

k. ™.A&. caused this instrignent to be sxequted this

ad before me, bw

,,,,, : Sh this 1ria1mmem Wﬁ@%ﬁl@

Saiﬁtams)ﬁ evide nce} ts:i bﬁ the pﬁr"{ﬂﬂ wh{}w DA 18 34 bwn hnd O thn-f uhtmmt:ﬂt Eﬂd
he'she executed the same in hivher authorized capacity on behalf of the entity upon which the

heishe acked.

WITNESS my hand and official seal.

Al

NOTARY PUHLE{T"& SI(.:NA*I URE
W MDA IRET KINGER

RA 0264



EAHIBIT A
PARCEL. I:
MAP THEREQF OM FILE N
BOOK 27 OF FLATS, PAGE 76, IN THE OFFICE OF THE COQUNTY RECORDER OF
CLARK COUNTY, NEVADA
PARCEL II:
AN UNDIVIDED INTEREST IN AND TO THE COMMON AREA AS APPORTIONED

TO SAID UNIT IN SAID BUTLEMNG AS DESCRIBED
IN THE COVENANTS, CONDITIONS AND RESTRICTIONS FOR SAID SURDIVISION,

RA 0265
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525 DEAN MARTIN DRIVE, SUITE 110

HOWARD KIM & ASSOCIATES

LAE VEGAS MEVADA 85130

(702 AE5.3300 FAX {00 £55.3 30
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{Ls

i

4 Wsd B

|

DECLARATION OF CHRISTOPHER HARDIN IN SUPPORT OF SFR INVESTMENTS
POOL 1, LLOS MOTION FOR SUMMARY JUDGMENT

I, Christopher Hardin, declare as follows:

i. I am over the age of eighteen years old and competent o testify.
2. I am a resident of Clark County, Nevada.
3. Unless otherwise stated, 1 have personsl knowledge of the facts set forth in this

declaration, and for those facts staled on information and belief, I believe them o be true.
4. SFR maintains records related to real property located at 2824 Begonia Court,
Henderson, NV 8%874; Parcel No, 177-12-418-074 (the “Property”). As manager of SFR, I am
familiar with the type of records maintained by SFR. [ have personal knowledge of SFR’s
procedure for obtaining and keeping these records, which are kept and maintained in the ordinary
course of SFR’s business. |
§. i am the manager al 3FR Investmoents Pool 1, LLC (“SFR™).
a. I make this declaration in support of SFR’s Motion for Swnmary Judgment,
7. As part of my duties as the manager for SFR, | have attended and bid on real
property at muitiplé public foreclosure auctions held on behslf of homeowners’ associations by
their agents. |
8. Based on NRS 11631162}, it was my understanding and belief that the
homeowner’s association liens being foreclosed upon at the auctions | atiended include amounts
that were prior to any first security interest recorded on the properties.
Q. Typically, prior to attending these auctions, I researched which properties would be
available for sale through searches on Foreclosure Radar, Nevada Legal News and Clark County
Legal News, :
1. DBased on areview of SFR’s business records, on May 31, 2013, | attended a public
foreclosure auction of the Property conducted by Nevada Association Services, Inc. (*“NAS "} on

behalf of Eastbridge Gardens Condominiumes {the “Association™}.
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HOWARD KIM & ASSOCIATES

TS DEAM MARTIN DRIVE, SUITE {0

.45 VEGAS, NEVAIDA 89139

(F3) W85-3300 FAX (I 383
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e o4 -3t Oh
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11,  Based on s review of SFR’s busingss records, at the publicly noticed auction, I
placed the highest bid for $16,100.00, which { paid on behalf of SFR. A true and correct copy of
the cashier’s check and sales recaipt 1s altached hereto as Exhibit B-1.

£2.  Afler the auction, SFR received s Foreclosure Deed. A true and correct copy of the
Association Foreclosure Deed is atiached hereto as Exhibit B-2.

£3.  SFR has no reason to doubt the recitals in the Association Foreclosure Deed.

14, If there were any issues with delinguency or noticing, none of these were
convmnunicaled o SFR before the sale,

13,  Inever attended a sale where there was only one gualified bidder in attendance.

16, Neither SFR nor | have any relationship with or interest in the Association other
than now owning property within the commumity.

17.  Neither 3FR nor I have any relationship with or interest in NAS, outside of SFR’s
attendance at auctions, bidding and, occasionally, purchasing properties at publicaliv-held auctions
conducied by NAS,

18,  Based on my research, there were no lis pendens or release of the super-pricrity
portion of the Association’s lien recorded against the Properly prior to SFR purchasing the
Property.

19.  SFR has been paying the Association’s assessments since SFR acquired the
Property.

I declsre under pg i}alty of perjury that the foregoing is frue and correct.
R &F " &
?,::{? S LSS e -

Dated this £ ¢ day of Iuly, 2016,
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IF THIS INSTRUMENT IS DESIGNATED ON ITS FACE
AS A MONEY ORDER THE FOLLOWING APPLIES:

-‘ é’d - TERMS OF THIS MONEY ORDER

¥
! . P%JF‘!CHASER'S AGREEMENT:
You, the purchaser, agree to immediately complete
this Money Order by filling in.the front of the Money
Order, signing it, and addressing it at the bottom. The

terms of this Money Order bind you, your heirs, or
others who receive this Money Order from you

LIMHED RECOURSE:

The Money Order will not be paid |f it has been forged,
altered or stolen, and recourse is only against the
! endorser:"This meéns that persons receiving this
| Money Order should accept it oniy from those known
to them and against whom they have effective
recourse.
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Inat #: 201306100002206
Feea: $13.00 N/C Fee: $0.00
RFTT: 3188.70 Ex: #
0EM0/2013 02:12:20 PR
Receipt #: 1649146
Requesator:
. SFR INVESTMENTS POCOL 1 LLG
/ Recorded By: SUQ Pga: 3

Please mail tax statement and ' DEBBIE CONWAY

when recorded mail to;
S F R Investments Pool 1, LLC ] CLARK COUNTY RECORDER

5030 Paradise Road, B-214
Las Vegas, NV 89119

~

FORECLOSURE DEED

APN # 177-12-410-074

First American Title Nevada/NDTS NAS # N65839
#5986048

The undersigned declares:

Nevada Association Services, Inc., herein called agent (for the Eastbridge Gardens
Condominiums), was the duly appointed agent under that certain Notice of Delinquent
Assessment Lien, recorded April 1, 2011 as instrument number 0001371 Book 20110401, in
Clark County. The previous owner as reflected on said lien 1s Kyleen T Bell. Nevada Association
Services, Inc. as agent for Eastbridge Gardens Condominiums does hereby grant and convey, but
without warranty expressed or implied to: S F R Investments Pool 1, LLC (herein called grantee),
pursuant to NRS 116.31162, 116.31163 and 116.31164, all its right, title and interest in and to
that certain property legally described as: Eastbridge Gardens, Plat Book 27, Page 76, Unit 4,
Bldg 2-4A Clark County

AGENT STATES THAT:

This conveyance 1s made pursuant to the powers conferred upon agent by Nevada Revised
Statutes, the Eastbridge Gardens Condominiums governing documents (CC&R’s) and that certain
Notice of Delinquent Assessment Lien, described herein. Default occurred as set forth in a
Notice of Default and Election to Sell, recorded on 9/21/2011 as instrument # 0000506 Book
20110921 which was recorded in the office of the recorder of said county. Nevada Association
Services, Inc. has complied with all requirements of law including, but not limited to, the
elapsing of 90 days, mailing of copies of Notice of Delinquent Assessment and Notice of Default
and the posting and publication of the Notice of Sale. Said property was sold by said agent, on
behalf of Eastbridge Gardens Condominiums at public auction on 5/31/2013, at the place
indicated on the Notice of Sale. Grantee being the highest bidder at such sale, became the
purchaser of said property and paid therefore to said agent the amount bid $10,100.00 in lawful
money of the United States, or by satisfaction, pro tanto, of the obligations then secured by the
Delinquent Assessment Lien.

Dated: May 31, 2013

Lo g

1;6/ Elissa Hollander, Agent for Association and Employee of Nevada Association Services

SFR24
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STATE OF NEVADA )

COUNTY OF CLARK )
On May 31, 2013, before me, M. Blanchard, personally appeared Elissa Hollander personally known to

me (or proved to me on the basis of satisfactory evidence) to be the person whose name is subscribed to
the within instrument and acknowledged that he/she executed the same in his/her authorized capacity,
and that by signing his/her signature on the instrument, the person, or the entity upon behalf of which
the person acted, executed the instrument.

WITNESS my hand and seal.

(Scal) (Signature)

1 plclad

2>, M.BLANCHARD
¢ (Xeply 3 Notary Public, State of Nevada
ey Appointment No. 08-11646-1
My Appt. Expires Nov 9, 2013

SFR25
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

a. 1/7-12-410-074

b.
C.
d.
2. Type of Property:
a.| ] Vacant Land b.| J Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c.|v ] Condo/Twnhse d.| | 2-4 Plex Book Page:
e.] | Apt. Bldg f.J | Comm'/Ind'l Date of Recording:
gl | Agricultural h.] | Mobile Home Notes:
. Other
3.a. Total Value/Sales Price of Property $ @ { 3/
b. Deed in Lieu of Foreclosure Only (value of property ( )
c. Transfer Tax Value: Y 7L Cz/
d. Real Property Transfer Tax Due $ M 70

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section

b. Explain Reason for Exemption:;

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant
to NRS 375.030, the Buyer and Seller shall be jointly and severally liable for any additional amount owed.

SlgnaturM \*\ 01ty: NAS Employee/Agent for HOA

Signature Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Nevada Association Services Print Name: S F R Investments Pool 1, LLC

Address:6224 W. Desert Inn Road Address: 5030 Paradise Road, B-214

City:Las Vegas City: Las Vegas

State: NV Zip: 89146 State: NV Zip:89119

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer)

Print Name: Escrow #

Address:

City: State: Zip:

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

SFR26
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Electronically Filed

07/29/2016 04:33:39 PM
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i NOTICE OF MOTION

My

Plense take notice that the undersigned will tuing the foregoing Motion for Summary

b

&£
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MEMORANDUM OF POINTS AND AUTHORITIES

PL INIRODUCTION.
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In this action Tor qumi title and declaratory reliel, SFR Investments Fool 1, LLC {"SFRT),

alleges that it purchased the suldect pr roper

kp

a3 homeowners association foreclosure sale, free

and lear of a frst deed of trust engumbering 'h‘ﬂf-_pr‘f;}}iﬁﬁﬁ_}{-.- Ehase is the beneficlary of regord of

51 that deed of tust and the contractually awthorized servicer for Federal National Mortgage

- Association {_‘?’"I:??mizs;;.i;s Mae™), the owner of the deed of trust:

by federal statpte. In July 2008, Congress .;'Pa.s&éi“‘;fﬁfihﬁi---Hﬁéiﬁ'SEng; and Heonomic Recover v Act of

2008 HERAM, Pub. L. No. T10-289, 122 Siar. 2654, codified at 12 U.8.0, §4511 of seg., which
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without the consent of {E HE \E 2805 4(1}7{ t3 { ‘Federal Foreclosure Bar™
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il associntion foreclosure sale at which SFR purchased the property at dssus in this case ("HOA

Sale™), SFR contends that the HOA Sale extinguished the Deed of Trust on the property, which

e

was owned by Fannie Muae, allowing SFR 1o purchase the property free and clear of that Deed ot
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Trust,  In suppert, SFR relics on a stale staute that grants homecwners’ associations a
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11 nterests o 2 property and snaltes HOA superpriority lien holders to conduct a forecloswre sule,
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3 The State Foreglosure Statide contlicts directly with the Federal Foreclosu o B ar, which
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), does oot apply relroactively. In addition, the Deed of Trust was recorded prior the HOAS
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coond Restated Declaration f R ;festrissi‘(_ﬂﬁ for Fastbny dgu(s'w ens Condominiums {“L{&R :~

=

3  thus deing priovity over any HOA lien, Further, the Court should void the sale dug 1o the gloss
4 nadequacy of prive paid by SFR,in addition w the fi}_.ﬁ;ﬁﬂ'I_"I-?s'(%Sjﬁs.i-g'?sii'-ii?iﬁiﬁ‘I W in the sale. Moreoyver, the
SH A conveved only its Hen interest to SFR. Finally, the pre-Cxtober 2015 version of the Nate
6 Foreclostre Statute I8 unconstitutional. Ace zdwui}A for thesy reasons a8 well, summary mfj iment
T must be granted in favor of Chase.
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3 17 1*‘:&‘%&:113‘1 hundreds of thousands of mortgages in Nevada,

8 i While Fannic Mae fills this role i the market, it 15 pot in the business of massel g ihe

191 mortgapes themselves, such as handiing dav-to-day borrowsr communications. Therelore, Famnie

201 Mae, hike othey investors i loans, contracts with servicsrs that often serve as the reverded

bencfictary of desds of trust to facilitate the servicers’ offivient mapagement of those loans, See

224 Cervantes v, Countrywide Fome Loons, frne., 656 F.34 1034, 1038-39 (9th Cir. 20 ii} {describing

23 1 how loan owners contract with servigers and the bLT‘»tCL{‘w roich Restatement iii mj; af P oL

244 Mortgages § 5.4 et o ("Restatement”) (discussing the comman practice where investors w the

25§ secondary mortgage market designate their servicer 10 be assignee of the mortgage)d Fannie
A e
U‘ 'E*..":i {;:.:.'E--?_._g{%_ “Eﬁ:{**i Yol slmw servicws from o sjt‘i"“"‘f regRiationg 1g SQUERTIE 0Al OWRETS 10

it csﬁt-"-"@ gonsumers and confivming that Paservicar ofa WOTEAES hian shallt

Lt RS T v R T
'nvf hc fronte ? as i h owprer of the obligation if the servicer holds fithe 1o the foan, or Gde 15 aanigned o the
8 _saarg:’cerv %Gik fy for the .idﬁ]ﬂh"\i?dhiﬂ conventence of e servicer in servicing the obligation”},

s
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611 deed of trust, the foan owner (though not the recorded beneficiary) maintains a secured property

AT N
FREP LRI P

| L as the Tender (FLendsr™: Ploncer National Title of Nevada, Inc, as the °

4
kS

addition, < Jase has ;“mwdtd
coraet pursuant o NRR &2,

Wae't Single-Fami ly Qervicing Guide CCGuide™ at AL-1-03, F<l-14 (diseussing Fannie Mag's

relationshi powith servicers to m Laage the Joans Fannde Ma¢ purchases).  The Nevada Su preTe.

Court has recoguized the importange of the s¢ relationships by adopting the Restatement approach.

See fere Momtiorth, 354 P 3d 648, 630-31 (Nev, 20135 Mongiersh holds that when a loan owner

gy
el

interest, dd.

-

B. Undisputed Facts Specific to this Case

i The Subject Property, Nete, and ved of Trust
A Deed of Truss {isting Fyleen Bell as the borrower { “Horrower _}\ Republic Mortgage

B '\.'..’:1.
ISt r:ﬁ i

L
foisia |
Nﬁi-’

Mortgage Blectonic Reglswation Systems, Ine, ("MERS™, as beneficiary solely as nommes toy

131 Lender and Lendet™s successors and as SEIENS, Was ex couted on Movember 14, 2002, and recnrded

o November 35, 2002, See Ex. 3, Deed of Trust.’ The Dead of Trust granied Lender g seearity
interest in real propefy known as 2824 Begomia Coury, Henderson, Nevada S907¢ (the
“Property™} 1o secure the repayment of & loan in the oniginal amowryt of f RGR.000 1o the Borrower

. T

,,‘L}i.!i‘ " g‘{ {ﬂ F \... (-eq-»i.;:

i"ﬂ»{

the ote.

Fannie Mae purchased the Lown and therehy oMained a property imterest in the Deed of

st on or about February 1, 2003, See x4, Curclo Deel ¥ 5 {eiilng Exhibit A thersto): Seewiso

o
3

Sx. 21, Fanpie Mae has never sold the Loan 1o any otheremity, A4 at 99 &89, On

i
7
e

: .i',’,',ﬁ
Lo
£
e
¥
bt
1, r
i

Jrector placed Fannie Mag into conservatorship,
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On Ootobe 33, 12, MERS, a3 nominee for Lender and Lender’s successors and assigns,

!

assigned the Deed of Trugt to Thase, See Ex. 5, Corporate Assignment of Deed of Toust. The

A

asstegmnent of the Deed of Trust was recorded on October 23, 2612, {s’ At the time of the HOA

Chase reguests, pursuant to KRS 47,130, that the Court take judicial nm,n,\. at v_ii T smui hm aments provided

as evieﬁ-aﬂfe in this motlon, as they are capable of accurate and ready verificat regords: of the
Clark County Recorder; ﬁ'iimme whiase. du..i.{i!w.ix.-},-_t camot J‘-\)T‘ ably be qumt'imﬁmd- we_ ﬂf»* 5 N}{:": STHS In
ara (f

riified copdes of the revorded documents which are presumed 1o de teue an id

.q.

=
o
I‘r
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P may act as regord beneficiaries for

Sale on May 31, 2013, Chase was the servicer of the Loan for Fannie Mae. See Ex. 1, Chase Decl,

The relationship between € }mfaa a8 the servicer of the Loan, and Fannte Mae, as owner of

s

| the Loar, 1s governed by the G uide, a central governing document for Fannie Mae’s relationship

3

| with serviters nationwide., Among other things, the Guide provides that Fannie Mae™s servivers

)

SOFVICErS assigh these deeds of trust o Faonnie Mag upon Fanie Mae's demand. See Ex. 6, Gade

at AI-1-03, F-1-14° The Guide provides that:
The servicer ordinarily appears in m land records as the mortgagee o
facilitate mrmwmmﬁ of the servicer’s coastracinal re xpumxiba ties, ineluding

1] g
{but not lunited to) the receipt of fegal notivey th i Ty Tmpact Fannie \’!ae‘a
lien, m,h as nohices of if,_m.a,imm tax, and other Hens, However, Fannie Mae
may igke oy cma all aciion with s*(“sps; cf o ;T g morigage Iodin it .a.s’ae.m#
cessary do profec e L. ownership of the »m}f”‘wzz_-\_gﬁ_ M){H? *sz‘;;"fz,m’fﬁéf?j
recordation i a wu)u}.{m;a ";K:.t’fﬁhwﬁf or iy lepal eguivedeny, from the

servicer fo Femite Mae or iy dest R, n tnc vent that lfa:mm Kag S

determines *t necessary w uwmi St a,h an ifnstrmment, the [ervicey mMust assis st
Fannde Mae ] by

o preparing and recerding any n,e,;umgl documentation, such as narigage
assignments, powers of atioraey. or affidavits; and

s providing recordation information for the affected mortesee loans,

| Nee Ex. 6, Guide at A-1-03 {emphasis added ).

The Guide alse provides for & temporary transfer of possession of the note when necessary

- for servicing:

In order o eusure that a servicer 1y able o perform the services and datis

aneident w the sery zcu'g of the mortgage loay, Fannie Mag temporarily gzx oy

H\e Guide is publicly available __:.:: . Mae's m.:::t e An imemctive version i availdble 4
itpsARwg. farmiemac.comyeontentguik
:ﬁ-\‘._\il

Cinide have ?:}nif»ii-‘;‘a afmended over the course bff Tmnuzu \*Im, g3 .{s“fﬁfﬁarsi‘i'ip_ of the Loan, finne of these amendmenis

e w

PR S

have changed these sections in & way malerial o this cage. A atatic, PDY copy of the most recent versio ﬁ the
Cuiide s available af hups:www fanniemae condcontent/guidelivety Wl-a pdfl ?}m Court may tdki‘.‘ t-a-dm:-’eii

notive of the i{}s;i;is:'i?;é, e fs~ __( Harest v Forwe Muae ?ﬁ..‘_..‘wuﬁp 3d 4 TR &l 1}} ‘vi ass. 214 ;9@; iR

Bank of xiﬁ Nt Ne, C“‘z '~ H29PSG MRWX, 2014 WL 9894432, atFy {C Py oOal, Qe h:ﬁiuﬂ

v-.-

by

RA 0285

he deeds of wrast owned by Fagnie Mae and requires that

FGer n&»mk m«i and an,hswd p mr ue?:«su‘ts« af the Luude are
ble # that URL by aiu,\ms_: ‘ahaw <\i i the left b nd cohwnmn of that site.  While the sec mn n:i': the




iy iLa: servicer pu's' ssion ni tm, mmi e note whenever the servicer, acting in its
s of Fannie Mae in foreclosure actions,

A~
= };tssf;ai-‘;fi%:_rupi{:}* CHSCS, pﬁu_h’m r*m e . or other Tegal proceedings.

This temperary transfer of possession ocowrs aniomatics ihf amed inumediately
4 upon the commencement ot ﬂ‘it eryicer’s representation, in its name, of iar-m-»,
Mae's inferests in the iomh_‘ssma_ﬁ bankruptov, probate, or -mhﬁr togal

proceeding.

i

er of the nunigags

,u.r

&1 See Exo 6, Guide at AZ-1-04 Nevertheless, “Fannie Mae tsat )l times the owig

71 note) and ¥falt the conclusion of the servicer’s representation of Fannie Mae's interests in the

R} Yoreclastre . . . possession automatio ii eyverts fo Fannie Mae™ #d

S AR The HOA Sate and SFRs Purported Acquisition of the Praperty

e
i

i On Apil 1, 2011, Nevada Association Ser vices, Ino. Mﬂﬁc recorded a Notice of
L ey rquent Assessment Bien (the "HOA Lien™) for 81,4438 aguinst the Property on behalf of
E:*«tt‘suaw Gardens Condominioms {the “HOA™), as Book wnd Instrument No, 20110401 -

| ﬂi}UiS?i-.. See Fx. 7. Notice of {}quumt Assessment Lien, At thiz time, Borrower pwed 3

months {n assessments totaliing $540. See Bx. 8. According 1o the HOA Lion, the HOA had a | lien

1-,.

!-;

on the Property in accordance with s Y[ Dieclavation of Covenants, Conditions and. Resfrictions

)

CFCOERST), recorded in the COfficinl Records on Febm ary 5, O 2083 as Book and Instrument

N, 20030205-01001. Jd; see alvo Fx.9, 8. Bergeron Dep. Troat 33:2-3; 38:3-11.
1% o

2
[r)

e DU&RS were recorded after the Deed of Trist and include a “Montgage Protection”

;p}{}\e}w}ii} for ‘{l p W pi nju e of mduum" @Whu‘m‘\ H a,'_-"ﬁt‘\p{\' 'mi)i‘i.d Lnierpmmn such as Pannie

Mag, 10 inanee howe loans, See Bx

;qu

10, HOA CO&Reat § 101, The term “maorigage” refers e s

v

=41 mortgage in the conventional sense and shatl ; also nctude a Deed of Trust” fd at § 1112, Thus,

“4 pot cnly did the Deed of Trust pre-date the CO&Rs, according to the HOA s CC&Rs; the HO&

N

71 Jen was subordinate to the Deed of Trust. In addition, the CO&Rs provide that breaches of she

S | NP . e e . e e e -
< CO&Rs orthe HOA s i‘:ﬂ faws will not “affect or 1;1}.:;}.;331_117-1*& eds of trust. I § 6. 1{e)h

57.09 with the HOA as of August 1, 2011 b ut owed NAS §1,066.01 1n collection feesa wud costs,

See Fxo 11, KAS Dep. Tro st 62:18 — 63:7; BEx. 12, By September 2011, Borrower awed

assessments for August and September 2011 and almost another $T,000 in addittonal collection

b RA 0286
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assessments. See Fx. 16, NAS Delinguency. The nmwms of the tien consisted of collection fees

Ses id. The HOA Foreclosure Deed states that SFR purchased all of the S84

fees and costs, See BExo 11, NAS Dep. Tr at 7023-72:0 Bx. 13 On September 21, 2011, NAS
recorded 2 Natice of Default and Election 1o Sell Linder Homeowners Association Lien {"Notiee
of Defauit™ for $2,058.41 apainst the Property in the Official Records as Book and Instrument

Wo, 20110921-0000506, See Ex. 14, Notice of Default and Blection v Sell Under Homeowners

Om Sune 1, 2012, the HOA recorded @ Notice of Sale. On May 7, 2013, MAS recorded a

1

seeond Notice of Foreciosure Sale im %T\:ﬁ"si i% against the Property in the Offickl Records, us.

| Book and Instrument No. 201206010001979, seitiag 4 foreclosure sale date for May 3, 2013,

See o 15, Motleg of Foreclosure Sale, At this tme, Borrower owsd only 3 nsionths of

L

i

and costs, See id
Om May 9, 2013, Chase recorded a Notice of Defaull, See Ex, 24, Qn May 31, 2013, NAS

conduciad a foreclosure sale of the Property. See Tix. 17, Foreclosure Deed.  SFR, one of two

biiﬁiﬂéifl‘ié::.._jg}i;i,I"é;:‘Eliil ad the intersst sedd at the BOA Sale for ST10.100. Seedels Ex. 11, at 787-150

h

On June mi EGL.‘ a forectosire deed was recorded & agatnst the Property. See Bx. 17, The

forectosure deed states that the Praperty was sold th an HOA foreclosure sale on May 31,2013

“right, title, and

fnterest i and o7 the Property. See d

At no time did the Conservator consent to the HOA Sale extinguishing or foreclosing

Fannic Mac's interest tn the Property,  See BEx. 23 (FHIA S Statoment ony HOA Super-Priovity

Lien Foreclosures {Apr 21, 2013, www thin gov/dedia/Pablic AffairgTages/Siaternent-on-HOA-

Super-Priority-Lien-Foreclosures.aspx).

As of Febroary 14, 2013, the Property had a fair macket value of $70,000. See &\3»

Nale, Chase expended funds (o mamntain the Property by paying property taxes and insuvates. Sge

x. 18, Escrow ‘u,twﬁ. Ex. 19, Corporaie Advance Activity: Bx. 20, Escrow Transaction

History; Bx. 20, Chase Decl at 44 5, 6, & 9. SFR did not pay property taxes or imsurance until

after the nttiation of this lawsuil, See id

=
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| unsubstantiated speculation™™ A

387 (1986 Here, no genuine issue of waterial fac

s T

to levy, attachment, garnizhment, foreclosure, or sale.”™ 13 LIR.C, N 461

!

HI Distussion.

Swmmary judgment s “an infegral part” of Nevada™s provedursl rales, “which are dest funed

~

......

{o secure the just, speedy, and wnexpensive determuination of gvery action.” Woaod v Sgfeway, 121
Nev, 724,730, 121 P3d 1026, 1031 (2005). A couwrt should grant summ R §{§gm§m§i when the

aving party demonstrates that no E&:“hii"‘k fasue of matertal fact exists, and that the moving party

s entitled to judgment as a matier of law, MNRC.P36{C) HJM: 181 iﬂmi i3 “might ¢ hect the

otteome of the suit under the governing law,” and a dispute as o 2 magerial fact &5 genume

.

v Liberiv Lebby, fne., 477 3080242, 248 (1986}, On o stanmiry ud anent motion,

.......

S

i the

i evidence s such that » 1‘*;5&‘4«‘“?‘.;1%3}%, mry could retum a verdict forthe noamoving party.” dnderson

supported mobion for sunumwary i-udar..m nl” Anderson, 477 U8, a4t 256, Onee the moving party

ot

sotion ‘may Bt rest upon the mery allegations or dewdals in hiy pleadings, dut .

has cartied e burden of showing that no wmaterial fact is in dispute, “the party opposing the
must set forth

11 specific facts showing there 18 a genuine Byswe for tal™ Liberty Lobby, Inc, 477 US. at 248, A

party opposing summay judgment st do more than simply show that there 18 some

batic,

-

rord

Chazes favor,

aivushita Blee, udus, oo v, Zenith Radio Corp., 475 UK, 374

| metaphysical doubt ag 1o the misterisl mm . and {#] “may not rely on conclusory allegations or

HM-

Y

ists o prechude summary judgment i

B "Thf: ”'i?fdex ai 'f’ﬁre'-"'smve ‘B:u i}{'fmﬁ FR s Claim o an Inferest i the

A federal statute expressly presmpls contrary law when 1t “expl Heitly manifests Congress’

. :

'R

{_!}

intent to displace state law.” Valle del Sol Isc. v Whiting, 733 F.3:d 1006, 1022 (8th G, 2013).

- A

Y J
i

?{}_}i

-

reeloswre Bar automatically bars any nonconsensual bmitation or extinguishme

1ia {8 the case herer the text of HERA declares that “{n]o property of the Agency shall be st *‘n ot

RA 0288
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L exeoution of 1

 FHFA™s ability © establish wniform and consistent standards for the regulated entities. ... I

foreelosure of any inlerest in property held by Fanvie Mae while in conservatorship. Al of these

fa”

“adverse actions . .. could otherwise be imposed on FHEA'S property wnder stale law

§ creation of these protections clearly manifests its intent to displace state

Aczordingly

ﬁiit
et
_ r"~
;-.‘«
i
I-‘A
Cf}

aw.™ Shvlichs, 112 F. Supp. 3d at 1153 gecord Elmer, 2013 WL 4383051, at "534y Premier

{one, 2015 WL 4276160, at 3y Williston, 2015 WL 4276144, at ¥3-4; My Gleb, il 2015 WL

| 4523501, at ¥4 (The “éu;}za,n acy Clause . ., proven M NRA 1163116 from extinguishing

e

-

Fannie’s [Deed of Trust] in the Property without corsent, ). Therefore, the Federal Foreclosure

o

Bar preompts the State Poreclosure Satute to the extent that the stafe statute otherwisg would

i -_'.-'{--

pernl sy such nonconsensual Henftation or extinguishment,

.‘

The Pederal Forecloswre Bar preempts the State Foreclosureg Statute because “state law 5
naturatly preccapted 1o the extent of any conflict ’mt} viederal statute”™ Falle del Sol, T32 V. 3d @t

S363, 372 (20000, “[Under the

dry

a State™s acknowledged poseer, which

& with or 18 eonirar v to Tederal law, must ¥ teld™ Gade v Nap ' Bolid Faviey Mgt e,

B8, R (1993 (zn‘{m‘tm quotations and citations omitted).  Therefire, conflict

Lo

presaption occurs “where itis unpossible for a private party 1o conniphy with both state and federal

faw™ o “wheae the :a:‘:‘m‘:imu, 4 state law stands as an obstacle to the agcomphishenent and

an

fhe full purposes and objectives of Congress.” Valle del Sel, 732 F3d at 1023

| (wtemal quotdtions and ¢ itations o wted). In short, Ustate lavw that conflicty with federal s Y18
. _ 1

without effect.™ Cipollone v Liggesr Grp., Ine., 505 118, 504, 316 {1992},

In applying this geverning rule, a federal court evaluating another provision of HERA held

2 that it preempled certain state laws beeause “felx posure 1o state law ¢ claims-would undermine the

v

s,

Y
N,

pHaimifly state claims were not preempted, Hability based on these slauns wonld create: obstucles
1o the accomplishment of the policy goals set fonth n [HERALY Cdiforsia ex rel Havris v,
FHEA, No. 10-0v-03084, 011 WL 3794942, at 16 (N.D. Call Ang 26, 2011 I addition,

courts applying the companion statute gov eraing Foderal Deposit Insurance ¢ arporation {FDICT

reeiverships have similarly held that 1t supersedes otherwise-a pplicable state law. See g.g FDIC

e

RA 0289
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| assure the s V;fetw and soundness of the Enterprisey” business operations. Aceprdingly. the |

Tk

property owned by FDIC to satisfy tax Hens without FDIC s consent angd m‘ﬂnm that “[tihetext of

seption TEIS{BME) i .u.m'f.;"tmm&i and suggests no implied exception™) GHN Peiroleum Corp. v

ObTex, Ol & Gas, o, 998 F2d 853 (10th Cir, 1993) (concluding that a private fudpment

holder's attempt to ganish proceeds from the sale of off and gas paid w0 the TY
Section 1825(b) 2"

Simitarty, Congress™s clear and manifest purpose in enacting Seotion $617(IM3,

Congress snsured that the Frterprises would not be subject to an array of conflicting state laws,

PR AR AN

sueh as those relied apon by SFR, which gl i undermine the Conservator’s efforts o rostore and

b
H
H

‘ederal
Foreclosure Bar preempts any state law that would authorize the HOA Sale 1o effect the

nonconsenseal ¢ miﬁgmsimx st od Fannie Mae®s interest n the Property and thereby permil SFR o

claim an interest free and clear of the Deed of Trust:

w

2 The Federal Foreclosure Bar Protecied Fannie Mae's Property fnterest

To successfully fnvoke the Federal Foreclosure Bars preemplive protection, {Chase needs

& establish two tiines; Sirst, that Fannte Mae owied the Loan at the time of the HOA Sale, and

~apa

second, that ownership of the Losn was & property Inferest covered by the Federal Fo celosure

Edi. protet o, { h,_i“\.f: 5.;31}1?."? {";Q;h }1&11} Furthe ﬂ'ﬂt‘iu, w;}lih.‘ ﬁli\‘Kﬂ {f’l&ﬂ ' b‘\ii"du‘i W

| establish this fast, 1t is unclisputed that FHEA has not consented o the extmguishment of Fanpig

i Mae S property imere est in this case

R

* When analyring HERA's provisions, courts have frequu””

i d s sor - £ Svs. v, W Hn}-,.m \12»% qgm{,ﬂ:z- 2011,

suvned to pm:ﬁ:ficm irderpreting the analogous
. = )

receivership authority of the FDIC, Sew, e, Cre of Somoma v, FHEA 110 F3Q 987 mx‘: (oth Cir. 2013
{i‘@:&%}ﬁ"‘i‘m ) *;he i Di‘"‘ 3 widi\!‘iﬂi"% ’u‘ihm ty m i nﬂat\,d area as “"“~ndh‘gw 8 t0 E I iu wu‘“ ™% f" e Fed

e {Li‘a} W zfm; ﬂ*mnx

11 those of ‘ LR A

Ly "‘i

__M.x.. !emi:__- ad

1
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| Nevada law, Fannie Mae owned the Deed of Trust and thereby maintained g property intevest i

10

a. i:‘mmc s,Iar., Had a F‘m;wm Interest at the 11

"""""""""""""

On or about Februavy 1, 2003, Fannic Mae purchased the Loan, zmd thereby seguired

w

ownershi n of both the promissey aoteand the Deed of Trust, Vanme Mae never sold the Loan w

another ’tiﬁ.'i.”i.?{‘:i‘i}-‘i; See Bx.d, Curclo Decl. at ‘f 3. At the time of the HOA Sale, Chase acted ag

'ﬂ"

requiting Chase, upon Fannie Mae's request, to assign all of g interest to Fannie Maeo Under

ey 1\

 the undertying collateral at the mm of 1}1\, {(} & Sd,u_ in May AL

Fanoie Mae's acquisition and continued ownership of the Loan at the time of the HO
Sale are-amply supported by the business reeords data derived from Fannie Mae™s Servicer &

favestor Reporting {SIR) platform, a dalabase that Fannie Mae uses in s sveryday business o

gek millions of laans that i acquires wnd owns patienwide: T is further supported by the

i1 hnsiness records of Chase, alzo derived ffom 4 database Chase usey to fvack the loans that it

| services. Under the applicable rules of evidence, business records ave, by thely nuture, admissible

T

torprove the troth of thelr contents when iniroduced by a gualified witness, as they are here, See
NRS 31.135; Fed. R Evid. 803 (advisory committe’s wote to 1972 proposed rules) {noting that
husinesy reécords have “untisual reliability™ and include elegironic databise records),

i samie Mue Owned the Note end Deed of Trist Under Nevadda
_L{_..E:}i{-

{1 Nevada Adopts the Restatemeut Approsch that
Ackmm!edﬂﬂh the. L sen (wner-Serviger Re&aiwmh )

..... :\_

Pursuant o Nevada law, when Fannie Mae purchased the Loan ot or abowt Felbwuwmy §

g..ﬁ{b\ Fannle Mag ﬂ‘meiw avquired ownership of the note and Deed of Trust, In Edelstein v Sank

of New Forde Ad w‘um the Nevada Supreme Court *‘f«doytw the Restatement apmm o the ranstér

of morigages. 286 P3d 249, 257-58 {Nev. 2012) {citing Restatement {Thisd) of Prop.: Morigages

§ 5.4 (1997) (“Restatement™). Recently, the Nevada Supreme Court reaffivmed thay it adopted

the entirely of the Restatomsrtl ap nmdah melading sections not discussed in Edelstein, fn re

Montierth, 354 P3d 648, 630-31 {Nev. 20155 Under the Restaiement approach adopted m

H RA 0291
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| Edelyiedn and Mownrferth, ownership of the Deed of Trust was transferred o Faoute Mae along

| with the promissory note when F atie Mage purchased the Loan.

The Restatement desertbes the typical arrangement between tovestons in mortgages, such

fastitutional purchasers of loais in the secondary mortgage wmarket ohien
designate a th ird mm sot the originating mortg a,ﬂu.».?._ i collect t payments on
and otherwise “serviee” the loan for the investor, In \m,h CASES, ‘“hi: PrOMISSOLY
note is typically transferred to the purchaser, bm an assignment of the mortgage
froany the iﬁ"”“f‘l"léﬂif‘g mortgagee 10 the servicer may be creouted an 1d recorded,
.‘{hh asstgnment 1S Convy "uun hegause it i'fc L"mtd#-uﬂ-. -a‘Li}H"h that the serviger
wight take, such as refeasing the wortgage, at the instroction of the purchaser.

'_iha, serviger may o may rmt execute 3 further unrecorded asstgnment of the
mortgage to the purchaser.

Restafernenit 54 ool o {emphasi is added). The Restatement then ewmphasizes that this
arrangement preserves the investor's ownership iterest

It is elear in thiz situstion thal the mweer of both the nose and morigage is the
invesior mf ner the serviser. This follows from the express agreement to this

effect that existy among the partics nvolveds The same resudtwould be reached
i the note and morigage -\\ are origi,,,,i Ctransforred to the instimtional
purchasery %‘ri"{)ﬁ“l‘-}“ﬁciﬁ designated another party as serv icer and executed apd
recorded a2 mortgage ass },ﬁrmm to that party for convenience while retaining

the pronussory note,

fadesd of trust

et

S {emnphasis added), Thus, the Restatement a{,knmxi dgs 4 thal the assiomment ¢

r

 tooa servicer does not alter the fact that the purchaser of the loan remains the pwner of the note and

0 i deed of frust. See Rerezovshy, 2015 WL 8780198, at #3 (eiting Restatemoent te hold that Freddie

b2
.|

4’-’

Mac had a motected property interest while its servicer was beneficiary of the dee

......

summary uks‘: gment regarding five properties). The Restatement approach 18 & recog ‘;itgi_{;};‘;.eif?'the;

PN ~

realities of

the mortgage industry: Fannie Mae and Freddie Mac can more efficrently support the

secondary morigage macket if the contract with servicers to manage loans without

Py

matinnad

e mquwl ing ownership of deeds of trust,”

fatement: “; aach alao is consonant with federal law, which defines the s¢ope

I § 4 = af property interests
| protected by statites § h as the Federal ium,icasmc Rar broadly. See supra 8 Ef\mm{ﬂt‘“m §34 ,._Hh
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[N Montierth clarified that the above nmvmﬂa of the Resigtement weore incorporated into

2l Nevada law, although they were tiot mentioned in fdelviedn “Becanse it was ot pertinent to {the
34 Nevada Supreme Covt’s) cmai sis in Fdelvtein, [the cowt] did not include the exeeptions

41t wrovided in the Restatoment,” Momfersd, 354 Pod at 651 Acvordingly, Morrier Hr held that a

S foreclosure could procecd when the noteholder was not the benefic ;m - named inthe recorded

61 deed of tust, so long as the named beneficiary had authority to foreclose on the notebolder’s

-7

T behalf, A4 at 650-31., Monvieeth also stated unequiveca

Ix that i those circumstiness ‘a note

§ |1 cwner remains “a seewred creditor” under Nevada law, meaning that i retaing a property interest

[

The facts of Montierth bhelp clarify the application of the Restatement approach. The

.....

horrowsrs m Monflersh had exceunted & promissory note wn favor of the lender, Ist N stional

i,

Eo

| Lending Services, who later trangferred the note 1o Dentache Bank. J¢ at 645, The borrowers had

..... . . 1

W

e q‘\{ O }‘ -'.-?.-"-,';'-\ ;:.. - '\1- s B S
~solely as nondnee for Lender and Lender’s

WY SUITEL 175

T 3 sudeessors and agsigns” I Adter the bostswers declared bankruptey, they senght e rely opon
& nosie 15y Fdelsiein o tmi\,nd that i'h:,utm 118 Bank was not a secwed craditor becsuse “i did not have a

amﬁud note and deed of trust.” 74 al 650, The Nevada Suprerie Court réjected the borrowers”

LI CITY PaR

.,.-,
]

[
g..t.

17 arpument, explaining that “Torecloswre s not impossible if there is cither a prcipal-agens

PR relationship between the note holder and the mortgage heider, or the m ﬂriuaw., holder ‘ntherwise

i,

-

19\ has anthority to foreelose in the [note helder]'s bebalf”

Y Fay aviveenct  apiiily Pl I etk eaen corad i
We agre¢ with the Restgtement's

v

201 reasoning™ I ol 651 (citing Restatoment § 54 omise ¢, ¢) The Nevada Supreme Cowrt

B k-

11! eonciuded that “in the present case, MERS would he authorized o forecloze on behaitof Deutsche

e
R

2211 Bank s Dentsche Bank’s direction because MERS s its agent, and reunification of the

23 1 tstrnments would not be vequired™” Jd Thus, Dentsche Bank, as holdey of the promissary poig,
41 was a seenred creditor, even though MERS was beneficiary of ¢ um:i of the deed of trast, i
ERE Therefore, Adentierth explalns that where the record beneficiary of the deed of trust hag

26 || contractual authority o foreclose on the note owner’s behalfl the note pwner maintains @ property

- :

3711 interest in the collateral, See id; Edelsiein, 286 P.3d at 254, Momierth thus makes clear that any
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Code Avticle 9, which applics to transfers of real property interests and B kewise Drov idis that

Haard for the UCT, Application of the UL 1o Selected tssugs Relating to Mortgage Notes at 1

propey right in the note *mx attached also automatically has an attached property right i the

between a nole owner and servicer. In “agreefing] with the Restatement’s reasoning,” and

Wevada Supreme Court was

specifically eifing to Section 5.4, comment ¢ of the Restatement, the

m.i\)pfmﬂ the principle that an fnvesior aequires @ property mterest in the deed of wust w

.r‘/}. .

wrd v

nen ot

3

ourchases the note when it has an agent or contractnal relationship with the beneficiary of recerd

of the deed of vust. See MonGerth, 334 P3d at 6317 Restaternent § 34 emt, ¢ In such g
civcumstance, the purchaser of the note, like Fanuie Mas here, is a secuved londer with & “fullys
secured, first priovity deed” that can be enforged,  See Montierth, 3534 B3 3d at 65 10 gee wlvo

Themas v, BAC Home Loans Servicing, LP, No. 36587, 2011 WL 6743044, at 1, 3 &b (New,

'\\.

Deg. fi} 1 r 1 H Lai Ereddie. Mac's siatus as owner of note was not inconsistent with other

f

3

41 entities boing the assignes 01‘ th d\, = of trast and holder ofthe notel

Tt

{2} ’\m ada Adopis the Uniforme Commmercial Code, Which
is Consistont with the Restatement Approach

The Regiatement appm&cb s eonsistent with Nevada's verston of the Uniform Comunerciad

-

" the promissory pofe gave itoa secured interest in the Property.

(-
puic
t:j
by
pom—:
.
1
=
o maly
e
L
vy
fm

,,Q:
f‘ﬁ‘r
K
[
pows
©
=
;,,d
"’:.»
?

 Spoecifically, Nevada Revised Satute § 10392037} provides that “{ifhe ;ma‘:,-h;*zem of a s uwttx
interest inoa right to payment or performance seoured by a security imlorest or other Hen on
persotial or real property is also attachment of a sectrity interest in the security, morigage or other

 len” See afvo NRS § 14310200004 (defining “secured party” under L C AT 9 to olude

“fal person to which . . promissery notes have been seld™) Report of the Penmanonmt Editorial

i

-t

(Mo, 14, 2011 {4 Article @ of the UCC provides that g transieree of 2 morigage sote whose

morigage that secures the note.™),
Sumilarty, the Restatoment approach is consistent with Nevada's adeption of UCC
Article 3, which prov ides that “a) person may be a person entitled 1o enforee the insirament sven

though the parson s bot the pwner of the inst ament.” Nev. Rev. Stat. & 1043301 (Nevada's

adoption of UCC § 3301, A Yperson eniitled o enfurce the instroment™ may be 8 ‘m%d v ol i

b4 RA 0294
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mmstrument” or gven 8 “nonholder in possession of the instument wiw has the righly of the

der me h pmam» to-one wh may enforee the dehwt
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arid 18 8 separate concept from that of mé.\'rh;‘mhirs * Thomas, 2011 WL 6743¢ M At *3 n® (quoting

411 Nev. Rev, Stat. § 1043301 and ¢lting UOC § 3203 cmt. 15 That i3 beeause “fo]waership

gt

s

rights 1w siroments may be determined hy privet pi\,:} of the law of property . . . which do nt

& ﬁmfum gpon ‘whether the instrament was transferred.” UCC §3-203 emt. 1. For that reasou, a

sransforor o enfores the fnxtrument.” but

A
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81 has no bearing on ownership, Nev: Rev, Stat, § 04,3303,

o3

i;'-

g In fact, the Novada Supreme Court hag applied thiy ptintiple In g similar circunmstance,
PG 1 where Freddie Mac élaimed to be the owner of 2 note while BAL cliamed to be the holder of the
L101 note and the bengliciary n! n:mui of the associated decd of wust The court held there was

3]
Frat

| pothing inconsisient with those two positions under Novada law:. See Thomua 2011 WL ENER

BT

foait

al ¥1, 3 & n9. Here, too, there is nothing inconsistent with Fannie Mae belng the vwner of the

e

| note and the Dead of Trust, while Chase, 3t¢ servicer, was heneficiary of record of the Deed of

w151 Trust.

CHACTT PARICW

{ AP
bl
[

b i The Guide Counfirng thar Faie Mere Retuins (hwnorship n;‘ the
Deed of Trust Hile Chase Serves ay Bengfiviary of Record

T Tt 3

N Fahnie Mae s the owner of millions of mortzages natonwide and hundreds of thousands

» Nevada purspant 1o its congressionally mandated mission 1 Support the national

31 seeondmry mortgage market.  Therefore, it contracts with servicers that often serve as the

21 hi"‘ﬂt?ﬁ»«?l“‘* of record of deeds of frust o facilitate the servicers” afficieni management of those

r

221 loags, The Guids serves a3 a contral document gov crmmg the contractual relationship between

g and Hs serviests m.mommk i udn*xa,{ Tase, See Bx. 6, Guide at A-1-03,

o
’4 .k
s
23
=
73
ol
)--‘ﬂ\

Fd

Reflecting the principles of Nev ada law discussed sigra, the Guide e provides that a ssrvicer

[
LAy

may act as the beneficiary of record while Fannie Mag maintaing ownerstup of the dee s of trust

261 and can Ycompel an ‘1‘3‘32 gnm 1t of the deed of trust” Mesarierth, 354 P.3d at 651, For example,
27 1 the Guide provides that

o

e
g

‘The s@f-ﬂsi{:ﬁr-g}.z‘*zliﬁ.eﬁﬂifiy appears in the land records as the um‘moc ¢ 1o factistate

e,
L
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L verformance of ih@ servicer’s comtractual responsibilities, inclading (but wot
. | iiéi;:ﬂ ed im the receipt f:sf tegal notices that I‘Lﬁ zmpau }tamm Mue's Hen, such
< as notizes of foreclosure, tax, and )_he‘* hrens, iitm--c:-ru Fannie Moe may 1ake
. GHY .ﬂ.zza_:;’. all getion w-*-sz-‘ﬂ- .z‘.ffffsfg} get 1o the mortgagy loan 5";??'_{?*'-3"-*?“-' REOEASIEY
: __ wrotect Hs L. owrersiip f*f”““f‘rf marigage _'za?'_z; including

4 WGFIZAEe USSIgRIEnt, or il ezl equivadent, frf;w the servicer. m Fannie ifm

: h dest gﬂc , in I‘k Ve m *}mt amm, '\alm aia,mm nes i novessary 10 rs:,a_wd
< )

such as !’T‘i(’tiiﬂ' 2

e

-&»‘?A"‘ E} ‘»‘3 {3 ﬁﬂfm .

e
Lo
h'-‘
o
andu
(7]
fam
g
-
%
..-—.-
—
i’\
o
/'
’U'!'f
:3’
=
f-+
r-v-’r
,‘;
ey
,-w’-
recy
[
ﬂ:
ﬁvﬁ
ey
T
e m
s
ﬂ-'
i
H’!
;'4-
e
[Ty
joty
Semt
p
Pk
)
5
yoww
v,nﬂ
e
e
Y
P
i
e
o]
ey
oy}
%
o
Tl
jos

w

ent with Nevada's adoption of the

s
Jrar.

3 121 OO, as they alse permil a teraporary fransfer of possession of the note when necessary tor
131 servicing and fo protoet the interests of Fannde Mae: See 7d gt A2-1-04. For oxample, the note

Vo

A1 ey he onstryctively transferred 10 the servicer when the servicer iy pursuing a forevloswre on

,g.
A

Nevertheless, the Guide 13 clear that ownershi p abwiys s Hes with Famie Mae, For example,
(71} “Fannie Mag is at all times the owner of the mortgage note” and “Jaft the conclusion of the
1R serviper's represemiation of Faonie Mae's nteresisin the foreclomme | | . possession imm,,;_hmapli\

10 1 reveds to Fannie Mae” K Furthermors, the servicer 1s reguired o “nsintain in the individogd
sy mortcace loan dile all documents and ystem records that preserve Pannie Mae's oemsrship

21§ interest in the mortguge < Toan.” i ar A2-5.1-02. "m\* SETVICST u_miﬂwu docomenty selaied o o

=t

f.l

27 {1 particular foan, suchas a deed of trust, has “no right o possession of these documens and records

23§ except under the conditions specified by Fannie Mae,” £ ot AZ-51-01. Tndeed, “falny of thes

24 i documenis and recowds in possession of the morteage loan origing U seller, or servicer, any

7 Relatedly the & ma o also discusses -i;'fzt’=-1<c’i%z*=-"*0-'? -«zewiging righiy afud wmz‘rwisz AXSTEMRINS
o it “i ¢ r: ' of thoge tansfers wheror serefoer s the benefickay
=i the mm.m ;:mu recosd-an assigroent 16 the fansferee servicer, See Bso &
28

el
e
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o
141

st
L

an

s

that mortgage lens constituse property for purposes

Sy

| property, including mortgages and other s,

A Hen held by the FDIC as mortgagee is “property” within the megning ol 3 R23(bH2Y " 37

Hi ffmrm‘.:m St B LLC m* m Heartford, 772 A2

service bursau, or any other party ptcmdzzfijg:ls&f:&-?’i-sﬂ% in connection with selling » 1 norigage lod

1o, or sérvicing a mortgage loan for, Fannie Muae are retained in a custodial capaciy only” &

]

ovada haw and pursiant to the Guide, the fact that Chase was the beneficiary

Thus, under d

| of record of the Deed of Trast af the ime of the HOA Sale does not negste the fagt that Fannie

Nae remained the owner of the note and the Deed of Trust at that time. Accordingly, the Federal
Fovectosure Bar, whivh protects Fannie Mae's property interests, protected the Deed of Trusi fom.

_f‘:-,:s;ji:i::;;;gii;iisfifii"_iiﬁimﬁ aid Fannic Mae continued to ot both the Deed of Trust and the note after the

f, {m hf is::ml {U‘“u.,iﬂ*‘%‘i,lft, Bar's Proteciion Extends to Fannie Mad's

PP S it S O i OB S SRR SRS L SRR

i The Federal Foreclosure Bor Providey Broad Protection e
Fennie Mae's Liere Interesis

Under federal low, Fannie Mao s ownership of the Loan qualifies as a protected preperty
] ¥ 3 B Skt A e -

\

interest for purposes of the Federal Foreclosure Bar. Indeed, foderal law defines the scope of

'i‘.
}

property interssts protected by statutes such 3s the Federal Forerlosure Bar broadhy.,  See
i B Y + . K. )

-

Muatagorda Oty v Rugsell Lenw, 19 F23d 215, 221 (5th Cir. 19941 Coutts have repeatedly held

v of thy analogous FRIO statute, 12 UL

ff

§I825(h)2) “{Tihe twerm ‘property’ in § mibm encompasses all forms of Interest i

| see alve SN-T REO Lad Ligk, Coov ity of Fall River, 81 F. Suppe 2d 142, 130 (I Mass, 1888

;s

fﬁ’h*ﬁ«ri HI‘ g, 35313?‘;;1 mQx Cambridee

P

C apital Corp. v, Halcow Enterps., fpe., 842 F. Supp. 499, 363 (8.0, Fla, 1993) (same). Likewise,

were-which, &y des nbu above, consisted of ovwner ship of botls the Tlead

s

Famyle Mae™s inferest

e

of Trust and the tote——was 8 protected property interest under Section 4 &1 '?f”?" 1)

A

Foreclosure bars such as Section $617()N(3) and Section 1823(2X ) bar other Hen holders

from extinganighing protected property tnterests through foreclosure sale. See Simon, 53 F3dat 2

{Section 1825(bX2) “protectfs] the FDIC s mortgages from being extingu ished without its consent

| through foreclosure  Matagords, 19 F.3d at 221 (I the taxing anits were allowed 1o-forsclaze
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o

the FDNC s conso.™

FDIC, Agtordingly, the tax sale violaed 12 URC §

fheir tax Hien without the consent of the FDNC, the consensual mortgage Hen . . . acquired by the

FDIC . oL owould be eximgiashed. This 1y i{)}b;(ﬁdcn h} the }I’iidiﬂ "q‘u}ldihg of § 1825 gb}i:}\i

| Donne fndep. School Bist v Balli, 21 FAd 100, 101 {5th Cir. 1994} ¢ha iding that faxing wity

could ot extinguish FDIC liens without FDIC s consent), Rewd Bank, 888 v, Nassaw Cry 973 F.

Supp. Bsi}é 133 (HDNYL 1997) ("The langoage of § E";'fZS{Q’;‘Li?}{ wnequivocally prohibits the

seith z'sfmtd Y “mmit*'

......

|| owned by the FDIC.™), Cambridge Capital, 842 F. Supp. at 302 ("Section 1825(h)2) ¢ could not be

e specific %ﬁ-:'ﬁg;:«m-h;i-Eﬁ-ii:iﬁﬂ-g_':Lth&: extinguishment of an FINC Hen interest because it provides that

=

Ay,

a0 “property’ £ the FDIC shall be be sot 1o levy ""'?-fm'ﬁé:I-ia;zss*m.izfﬁ-_-'* ar “sale’ without the ‘consent o

the FDICY This Cowrt need look no furtlior than the statute its self to determing that Congress has

expressed s ntent that no property of the FRIC——{ee ar hen-be subjeet 10 foreclosure without

AN

_;-}';
I su, Slht as courts mumu_i hold that foreclosuies caniot exting raish L PrOpe m tnierests

to which the PDIC bhay succeedsd ws receiver without He consent, forsclosure. saley do not

extinguish the property interests of Fannie Mae under Section 4#} 7¢ }{ ywithogt FHEFAs congent.

Sew Tre mbling v Praieie Land Co. v, Verspoor, 143 F3d 686, 691 (5th Cir 1998 ln dﬁiﬁ%ﬁsxm ¢e8

e will of € Songress, we b sid that the tax sale ab fssue was conducted without the consent of the

§IR2AMNZY and thas is noll and vold ™

!

A

FINC v Lee, 130 FAd 1139, 1143 (5th Civ. 19973 (*12 1L8.C. § 1825(bX2) applies.. . and that

i

the tax sale conducted by Jefferson Parish is null and void. "y,

i, f Eﬂ_ {*mrn 73 F U? mn sr:ff;?f' Bar Extendsto Fannie Mae When ft Iy

The Pederal Forecloswre Bar necessatily profects the Deed of Trust becawse the

Conservator bas secoeeded by law tooall of Fannie Mae's “rights, titles, powans, and privileges,”
12 U880 % 4&&1’*?{hﬂ}{i@j}(f.fi}{‘_:i;}‘ “Aceardingly, the propesty of [Faonie Mae] effectiv

-

the property of FHFA once it assumes the role of conservator, and that property is protected by
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$IR23MNDy Chw of Faiax v FLINC, Clve A No. 92-0858, 1993 WL 622

|12 LIRC. § 182 *ﬁ{*‘s K33, only exempts the FDIC ¥ u;-z‘f from penaity ossessment bul not the

My Global Villuge, 2015 WL 4523501, at *4. This interpretation is supported by the text and

stracture. of HERA.  See Skyfighty, 112 F. Supp. 3d @t 11350 Seetion 4617 concerns FHEA"s

“Ialuthority over™ Fannie Mae and Freddie Mac when they are “critically wndercapitalized” and

4617043y g 'wh in Sany case inwhich [FHF Al ts acting as a conservalor or g recetver.” 12 LS,

Indeed, courts uniformly have refected any argoment that the immunities provided by

iy
L= -.-"

Section 4617()) do nut apply 10 the property of Famnmie Mae or Freddie Magc while dn FHFA

| conservatorship. See Sﬁlwmfm 112 F, Supp. Bdat 1135 4¢ Siit?{}ﬁﬂg{ gasesy, Nevado v, Conmrywide

S T O R SR

Homie Loans Servicing, LP, 812 F. Supp. 2d 1211, 1218 (D, Nev. 2013 ({Wihils under the

Pff»

conservatorship with the FHEA, Fannie Mag is statutpeily exempt from taxes, ._ps:fizmim 5, and fimes

to the same exient that the FHFA 8770 FHFA v iy of Chicage, 862 . Supp. 2d 1044, 1064

(N L 2013} {argument s “meritless™ gecord Elmer, 2013 WL 4393051, at ¥3-40 Fremier

Chire, 2015 WL AIT6168, at *3; Willivon, 2015 WL 4276144, at *3-4; My Global Euzo 2008

“4, The conrls have alse rejected similar argunienss in the context of FDIC

receiverships, See fa re Uy of Qrange, 262 FAd 1014, 1020 (9th Civ. 201 {(FWe also note that

subsection {I) ;..!, Cprovides fnor shall any nvoluntary lien attach o the mroperty of the

Corporation.” That lzangmg_: 3 plain meaning is that once the property belongs to t

3
L

he FDIC, tha

is, when the FDIC acts a8 recelver, ne liens shall attach.™) {(emphasis tmitted) {gooting 2USC

247, at ¥4 (DD

B ]

i Feh, 26, _”}“1‘} ,ze;wtnm contention that \(‘{-ﬁUHiﬂ'S’ pmaih bar applicable 1o the FDIU as recely S

-;r'v’\\ > .

I [Hnancial z;s'fs:t;iﬁ;z:ﬁa}fri}_ for which the FDIC assumes reveivership™),

Not Consentiothe kb xuwumhmgm of the Dead of Trust

o, PHFA DN

The Federal Foreclosure Bar precindes the HOA Sale from oxtinguishing Fanme Mae's

| interest in the Property anless SFR had obtained PHFA's consent to that extinguishment.  SFR

cannot show that it received such consent. The Conservator bas publicly announced that it has not

ﬁﬂ\‘i Vx—lit no ' COnS i ‘_3 1«»» {.’\T‘_ g1 1., 3;}3 w511 Uf IS dﬂih@ \L‘:& i«,ﬂ}m@ H u*mfwa*hnmgh fi(?ﬂ RO~

19
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Fewerk

judicial foreclosure sales.  See Ex. 13, FHFA's Statement on HOA Super-Prority Lien

Forecloswres (Apr. 21, 20135} h!,m, wwe fhfagovMedia/PublicAttairs Pages/Statement-on-

HOA-Super-Priostty-Lien-Poreclosaresaspys (FHEA h,a:g not »..Oi“!btfﬂi&{i- and will not consent in

:u:_;

44 the figare, to the foreclosure or other extinguishment of any Fannic Mae or Freddic Mac Hen or

S{l other property interest in connection with HOA foreclosures of super-priority Hens.” This public

61l statement on a government w ehsite is subject to judicial notice, See Dawiels-Floll v. Nat'l Edwe,

ad

Axsn, 628 F3d 997, 90899 {(Sth Cir. 2010y Accordingly, the Federal Foreclosure Bar projected

| Fannie Mae's interest, and the HOA Sale could not have extinguished the Deod of Trust.

o5

!

B 3 {fmw ’E-fﬂg iﬁef?" E:‘re fﬁdﬁ«‘rm‘ F m*edf:m&w RBavto Protect i85 s seredt ased
101}

il The Pederal Foreclosure Bar works antomatically by o seration of hm m‘aiuttnv the Deed
. . ek ¥

rait]
Yo

of Trost and therely limiting the propory rights 8FR could have sequired in the HOA Sale

LIFTE 170

¥
LES

While Pannie Mae is the owner of the Deed of Trust and the note, Thase, as Fannde Mae's
serviter, ulse has an interest to protect through its contractual sarvicing relationship with Fannie
Si Mae and gs the beneficiary of record of the Deed of Trust.  Therefore, when the Federal

Foreclgsure Bar prevented the extinguishment of a Deed of Trust owned by Fannie Mag, it did not

171 merely preserve Fannie Mag's property interest, it also Presery ed Chase's inferest, Acgordimgly,

p o]

HeaReler

1S Chase has standing o raise the Bederal Poreclosure Bar in this Emuzz:x ton becguse {1
191 inerest in the Deed of Trost as beneficiary of record is preserved when the Federal Foreclosuge
d:""» : i T i i'.-'_"_.:\ EN "::-'_‘.'-{_ Gy iy '~!"‘ n -1{d b5 ",‘-"\'- ';-;';;i;'.._-';‘ﬁ.\}': Fopn _fn.'.':-g--;‘;'..'i-ii }’.\"; """ -[\i PR AT ﬁ;:.-‘é:'- :-'E"-«_
24 applies, and (23 Chase has o contractual duty as serwicer to profect Mme As’s IBRrest ih
ltmg SNTELE i‘QLnIIN 1o the Loas.

23 Ax discussed above, the Nev ada %Lpnmv Court recogmzed in Momiferth that when a

wotsholder authorizes the beneficiary of record of a deed of trust to enforce the deed of rast, the

&

beneficiary of record may do so. See Memrferth, 3534 P3d at 6371 {eiting the Restaement § 24

rd

Fad
tet

emit. ¢i. Relatedly, Nevada law recognizes that servieers are valid representatives of note-holders

261] for purposes of participation in foreclosure mediations and other proceedings. See Markowiz v

3
o0
et

| Sevon Special Servicing, 310 P34 369, 574 {(Nev. 20135 Edelstein, 286 P3d at 260 nll

A
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Acgordingly, It s commen prac

SVED

v, Dhnited Maint. Co., In "‘{’)‘? F. Supp. 2d 1007, 1111 (D, Utsh 201 138 Eﬁf"“ﬂi er standin

.F-il
f;;..
r‘*
r«.
e,
f.f
by
e
972
oy
,:‘
—
[
[5Y]
o,
[0

\-A

| concerning lrans that they may se mmM but not own.
The United States Suprame Coort has vecogmized that Asticle 1 standing may be

conferred by contract and assignment. See, 2.8, ,S;‘rmf Cepmmt ny Coo, LF v APCC Servs., I

to appear in Nevada cowts in litigation

554 U8, 269, 27172 (2008} (third-party assignee has standing to litigate on bebalf of its assignor,

f

Federal cowrts have applied this principle in the context of the relatfonshi ips common iy

{7k Cle, 20107 ("There is no doubt about Article T standing in this case; though the plaimiifts

not be an assignes, it has a personal stake in the outcome of ihe lawsnit bovause it reecives a

hE
| morigage mndustry. See, eg. CHanital dsser Memi., LLO v Chicage Props. 010 B34 49, St

'ﬁlf"r :

if the assignee has no interest in the litigation aside from the fee i 1s paid for it service}.

ll.r.t.!

nercentage of the procesds of @ defaulted loan that i seowices ) - Mors e Blee. Registration: Syv.,

Dic. v Belliviri, No. $:090v-T31, 2010 WL 2720802 (E.Ix Mo, July 1, 2010) ("MERS had « Tegal

fight”™ {quoting Kinsellay. Landa, 600 8.W 24 104, 107 (Mo, CUL App. 198D

1‘ -

Accordingly, feders! conrts have recognized that servicers ltke Chase, who may be t

™

-5

reeord

and Pmaicmm_\ standing 1o bring an action regarding the loan. See, p.g. Greer v O'Dedl, 305 F3¢

......... .

1269 (11th Cir. 20023 (*{A] loan servicer is & “real party o interest

Ny

]

G{35-09 o S5 Tex. 20133 3 ;\\hmag age servicer was a real party in interest and “elesely”

constitutional szandi;n_gjm ifsfrfiﬂsf fawsuit in 1t own name fo admindster the boan) ;. TEG-{linels, £

S41282, m Y5 (D, Mass, Mar, 4, 2011 (Fannle Mae often roquires servicers 1o wtiiate logal

_{ﬁfiiziﬂ'«;ft?f%agx Ine. v, Countey Gardeas Ownees’ dss'n, No, 2313-CV02038-GMN, 2013

£
2l RA 0301

right to file suitto foreclose the mortgage . . . . [Tthe right to file suit is & "a substaniial property

&L

had

. rf\ s
I
g

harmed by a borrower’s defaule™ Kiah v, dwrora Loaw Serv., LLC, No., 10-46161-FI3S, 2011 W

‘«:‘x

{ benefieiaries of a deed of trust but do not own the corvgsponding losn; have constitutional
- with standing t©

conduct, through lcensed counsel, the legal affairs of the investor relating o the debt that &

ervices, ) B4C Nome Loans Servicing, LE v, Texay Rewdty Holdings, LLC, RO L dupp 24 884,

 does not seem to require anvihing more than that a servicer have @ pecuntary intevest that is

procesdings i e servicer's mame {F the servicer or MERS is the mortgagee of record);

i
i,
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| Pannie Mae's Hen haerest—dncls tﬁnn.w i necessary, foreclosing on the Deed of Trust, Nothing

PO

S

Poraats
o

Apr. 28, 2013} ("[Wlhether N.R.S. 1163116 ax applicd to federally insured mortgages confliv

govermment ageney.” (ciling drmstreag v F\a:z:‘z‘mum

H40985 L, at *1, Y4 i“i Nev. Dee. §, 2013y (granting servicer preliminary injunction w enjoin
forsclosure sale to enforce a super-priority Hen.

Here, Chase is the current béneficiary of reoord af the Deed of Trmt Bx. 3.and s a

contractual relativuship with Fannie Mae to service the Lean, See Ex, 4, Cuarcio Deel § 11 By 4y

Chase Decl $5 at 8(e). Pursuant to Hs contract with Fannie Mae, and “to perform the sevvices

b

| and duties incident 1o the servicing of the morteage loan,” Fannie Mae may give Uhase

“temporar]v] possession of the mongage note whenever the servicer, acting in S 0w name;

represents the interests of Fanpde Mae in foreclosure actiony, bankruptey cases, probaie

procecdings, oF other legal progc wdmg This tem worary, tansfer of possesyion Gy

automatically snd immediately upon the commencement of the servicer’s representation, in its

v
i
o

name, of Fanmie Mao's imerests in the foreclosws, bankruptey, probite. or other legal

1 ;‘nmﬁﬁilv See Fx. 6, Cuide at AZ-1-04, Fannie Mae provided Chase with authority o protect

ﬂ

b

| morsds reguired.

Moreover, the Conservator has stated that it supports fnvocation of the Fuede val Foraclosure

]

| Bar by “suthorized servicers” such as Chase in lii:t-.iigaii'_s;im such g this ongr “FHEFA supponts the
reliance ou Titde 12 United Slates Code Rection 4617( v liti “-'sz“mn by authorized servicers of

FFanme Macl to wreclude the purporied involuntary -ﬁ:‘:v::ftfi;si‘z;guishzfﬁit‘*:-:ﬂ'ti of [Farnie Mael's intersst by

X

an HOA foreclosure sale” FHEA, Statement on Servicer Relnes outhe Housing and Hoondmig

Recovery  Act  of 2008 in  Foreclosures Involving  Homeowoership  Associations,

i:‘iﬁp fwwwthia gov/MediaPublicA fates/PublicAtihinsDocuments/ Authorized-Erterprise-

~

Finally, there s no bar sgatnst private p'imea mmqu, a federal progm pi fon arginnent. See

.....

St

Ef?;‘?unm’ﬁ Frops, e v Wood, Noo 314000008 RCIWEC, 2015 WL 1926768, at 3 i . Nev,

r'-!-

with [the Supremacy Clause] §s 2 question of law that may be raised by any party, and u just a

‘h

-

Child Care Cir, ne, 135 8.0t 1378,

1383 (20150 see alse Saticoy Bay LLC v SRMOF I 201 2-1 Trust, No. 213-CV-1199, 2015 WL

T

e RA_0302

< .
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1990076, ar 4 (. Nev. Apr. 30, 2013y ¢ Plaintff ciies o case law, nor does the court Know af

any. Hmitiae federal preemption arguments to government patties™ r wof Bank, 973 F. & pp. at
IR ERE g & i 2 S

™

FDICTs similar property-protection statwte); Cambridge Capited, 882 F. Supp. 499 (same T

L

£y 4
.._r';

Grimsiey v, Bd of Crve Comm'rs of ddaka Con, 9 F App'x 870, 9 33 ik Cir, 2000 (noting

i‘h‘;&'i._pi‘iiﬁii‘tt?_:p;';i-tfi}_" é:.tfijiu;r.ei;‘-iﬁi‘%}-’iéa:s&ie without FDIC consent could bf'mﬂ clabra tnvoki g the operation.

FDICs property-protection statute)

i

Here, the federal preemption argument would protect both Fannie Mae's intergst and, by

extension, Chase’s interests derived from iy contractual relationship with Faunde Mae and s role

B3

as beneficiary of record of the Deed of Trust.  Accordingly, Chase may gssert the argument that

the Federal Foreolosure Bar preempls Nevada state law to protect both s § imterest and that of

Fannte Mas's,

Surmmary judgment also should hf‘ granted In Chase's faver because the N vada Suprems

| Cowrt’s decision i SFR vy U8 Beork does not apply retrasctively to HOA fareclosutes condusted

before Septensber 18, 2004, Courts evalumie theee factors o determuine 1f a satute should only

:éi_;:q;}ij;‘; prospe cotive < 1y whether a new pringiple of law was not clearly foreshadowsd, 1) whether
applying the law -métr@ae-tiifeii'}-f- will further or frustrate the purpose of the law, 3} whether
retrosctive application will cause substantial inequitable results. Brefthawgn vo UNAS Frop. & Cas
s, Co. 110 Nev. 31,35, 867 P.2d 402, 405 (1994). Just recently, a foderal court evaluated these
factors, and held they weighed heavily ;3._gaii‘:1$gt appl }:‘:i'i*g.g; SER retroactively. See Christiong Trusi v
K&P Fomes, 2015 LUS, Dist, LEXIS 152385 RCIVOF (B Nev. Nov. 9, 2015

The Christioma Trust cowrt’s reasoning was sound. Fivst, SFR s interpretution of the State

ol

| Foreclosture Statnte was an issue of Hrat impression for the \Jmﬁd Supreme Court that was not

clearly foreshadowed. Prior to SER vs. L8 Bank, courts were sharply sphit on the application of

26 1) NRS 116.3116, specifically whether an association foreclosure sale could extinguish a first deed
27 oftrust, SFR 334 Pa3dat s 2 (collecting vases demonsty {mz@g sphit In authority), Chrfsricna Truse,
2R 2013 UK. st LEXIN 152385, ar *14 ("I s not disputed that both the state and {fed der al trial

bt
Ll
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COUES WEre in ai‘m’p disagreement as to whether an HOA foreclosure sale under NRS 16316

1111

a prior-recorded Hrst mortgage.”). This nncertainty is reflected in this case. The

extingnished

o

k3

CO&Rs purport to proteet a deed of frust fom heing extinguished and HOA's deposition
fe Siimiﬁ‘n aftects that the HOA thought the Decd of Trugt was not extinguished by the HOA S Sale.
 See Bxo 11, NAR Dep, Tr. at 4123 - 42:14; 623413,

Further, SFR's own hehavior following the HOA Sale alse demonstraies extreme

ancentainty prior 1o the SFR v ULS Bank decision. After the HOA Sule hat prior to the SFE

decision, SFR did not pay taxes or homeowoers irsurance for the Property. See Bx 18, 1% & 28,

Rather, Chase made these property preservation payments. See g Had SFR beley od 1t owned

the Propenty outripht, free and clear of the Deed of Trost, it almost certainly would have made
Hsd pavments,”

Second, ﬁﬁ'if}.*'pmpﬂﬁ of the State Fomg‘muw Sta wuie is not frusty a,n,s.\ i‘m hazx"i‘m L'ﬂfﬂvf"f

...... o

application. A core purpose of the statuie s to make sure "HOA s are quickly made whole on the

superptiosity portions of thelr Bens[.]™ Christioma Trust, 2013 U8, Dist. LEXIS 152385, at *13.

S Inthis case and many others, wsociations pilen received bids that made them whole. This would

oy

§1 he prus—ihat the HOA has been muade whole—even if the Court refused 10 apply SFR vy UK

I MO

Bank retvoactively and held the Deed of Trust survived the HOA Rale.  Alternatively, it the Cout

81 were 1o vesc qnd the HOA ‘wdis: then the HOA s Hen woald he instated and the HOA could st

3| be made whole,

Third, applying SFR & L8 Bank retroactively leads to substantial inequity, Retroattive

application of SFR w. U8 B would allow third party purchasers to buy properties for pennies

on the s:mhai without proper notice and at the gypense of lien :mh:imb horrowers, and the

community 45 a w}mi Specalators and invesiors should not profit off & stetutory consinuction

...... <

that the Mevada read estale communily almost nnanimoensly rgjected. /d at Y1316 o e e b,

32 B2d 774, 7R (Ariz. 2003 (CWindfall profits, like those reaped by bidders paying grossly

E e | + e

| Bob Diamond; & porson wha frequently bid on the Properties al HOA Sajes oo l’wh 48 of 8§ fx. testified & h s
| deposition that #was his understanding that “wocd probably lose your investment™ I & property was mmia ase
st HOA Ewiwim;ii snd then a bank foreclosed, Hee B X "i Dq:i“ iz_ of Bob Diamord al 6923 ’W 3.

*:.M.

44 RA 0304
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invade L}u&& prices at foreclosure sales, do not serve the public interest and do roore than legally

enrich speculators.”), Additionally, as & practical mwatier, to apply SFR vy, LIS Bank retroactively

would allowa ?li"in“‘HLﬂ arnount dux, for HOA fees to extinguish a Hen worth hundreds of thoosands

of dollars. See Premier Che Holdings, fne. v BAC Home Loany Servicig LP Lase N, 21 3-ov

3 BOKOSJOM-GWE, 2013 UK. Dixg, LEXIS 112590, al 10 (1. New: §, 20131 (noting that 3 Swonld

e

et

Pantg

b :s.:.(xrmi ey abeurd™ 1o allow ﬁh 19747 in HOA foss to unngmah a depd of tryst securing &

ﬂ\“';{it\ Q‘-‘ h.i(‘i.ﬂ R

D Even if the HOA Licn Relates Back to the HOA™ CC&Rs, the Deed of Trustis

Sl Sentor to the HOA Lien

Regardiess of whether SER w. U8 Bonk applies, the Deed of Trust is seaior 1o the HOA

Lisn hecaise it was recorded ptine to the CC&Rs on which the HOA Lien is based.  NRS.

y.rn

163116023 provides that an HOA lien is “prior toall other Hens and encumbrances on aunit

31 exept ] Ulens and envumbrasces rmeorded befire the recordation of the deglaration « . . whieh

2, SR OR

ai L agiy SPAHKLLP

the astociation creates, assumes o IN siiject o {F ropshass seided ) In this case, the Deed of

Trost was recorded over 8 month prier o the CC&Rs that that HEYA Notioes relate baek ta.
Therelfore, the Deed of Trust falls within Section 116311602 Hal's ;,u,s,pum and takes priority
over the HOA Lion

E. The Nominsl Purchase Price Is Grossly Inadequate

SER's grossly inadequate purchase price of ondy 510,100 nvalidates the HC 1A Sale under

the Restaternent (Thivd) of Property: Mortgages (“Restaternent™), T i most recent interpretation

of NRS Chapter 116, the Nevada Supreme Court stated thal “courts retain the power to grant

P

224 enuitable reliel from g defective foreclosure sale,” and recognized that if the price paid at a

s

foreclosurs sale i so “memuwiw inadequate™ then a foreclosure sale may be set aside for gross

.

madequacy of price done, Shudow W vod HOA v N Y, Comy. Bancorp., 132 New, Adv. Op, 5, 366

¥

3d 1103, 1113 (2018) {quoting the Restatement § 8.3 cnat. b {19973, Section 8.3 of the

\

| Restatoment provides that “law does not render the foreclosure defective unless the price s

grossly inadequate. Restatement § 8.3 {emphasis added).  The commentary to § 8.3, which i

guoted iy Shadow Wood explains that a sale price 1s Vgrossly inadequate” if it is Joss than 20% of

3
|74
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B the propety

 foreclosure sa

recorded pmmtmdv in viohition of the State Forccloswre Statute. NR.& § 1163116 pnm&f

)

5 fair noarket value. I § 3 emit, b Thus, the Restatomens allows g court o void g

le hased on griee alone and sugpests that refising to invalidate a sale price well

f.v :

below the 20% standard would be an abuse of diseretion. Courts shonld veid foreclosure sales

fiders

_Cf"

) .mw

5

when the purchase price falls below 20% because “[wlindfall profits, ke those reaped by

o
35

paying grossly inadequite prices at foreclosure sales, do not serve the public interest and do oy

-?1‘

more than legally envich spesudators™ Jwre Krofin, 32 P, }d 4, F79 {Arie. 2002}

in this case, SFR s attempt to purchase property with a falr warket value of %?t},{?s{}-{} {bya

BP0 just g few months prior to the saley for g mere $10,1 00 unguestionably constitules a grossh

inadequate price under the Restatement. See Bx. 22, Broker Price Opinfon. The 10,100 purchase

prive is only 14.4% of the Property’s fair markel valug as ot the date of the HOA Sa

£

th

i
s

& usin

e

L1 date inthe BPO. Additionaliy. an expert also vahued the Property at $70.000 on the date of the

»

21 HOA Sale. See By 28, By pert fu,; ot iw Craig Movley, SFR has not provided any contrary

svidence to refuie the fairmarket value of the Property. Thus, SFR s purchase price i3 solow that
i would be an ahise of disoretion for this Court 16 vefise to invalidate the sale. Ser Restatoment

F. KFR’s Grossly Inadequate Purchase Price Was Accompanied by Unfaivpess
and Oppression ig the HOA Sale

Even were the Cotrt to re qum: imipropriviies bevond an inadegoate price, see oldes v,
Tomjvasi, 79 Ney, 303, 387 P.2d 989 (1963}, the HOA Sale was marred by additional

letﬂf‘tmﬁ““i that amoant © onfaimess. As ap intial matter, the HOA Notice of Delanlt was

that the HOA gan m‘iv take action to enforce the Hens comprised of at feast six months of mmmd’

assessments,  NRES, § 1163116031 Here, the Borrower did not amass & montls of unpaid

assessmems prior o agy of the HOA's eritical enforcement steps. The Borrower ewed only

months of assessments when NAS recorded the HOA Lien, 2 months of assessments when NAS

\\\\\\\\

recorded the Notice of Defanlt, and 3 months of assessments when NAS regorded the Notiee of

Foreclosure Sale, See Exso 8, 12, 13 & 16, At cach stags of the forectosure, {he HOA violated the

Riate Forcelosure Statute,

RA 0306




1 Further, Borrower continually made payments to the HOA under a repayment plan. See

21 Bx. 27, At one point, Borrower gven had a credit with the HOA and thus ha paid off the
I assessments in telr eatirety-—leaving only foes and costs owed 1o NAS, See Ex. 12, Despitethe |

41l Borrower paying off the assessments, NAS continued 1o tack on unreasonable collection fees and

gosts, plaving Bo rower i the nniidy position of having an FHOA Lien comprised primari ity of fees

Ly

&1} and costs rather than assessments.
In addition, the HOA purported to foreclose on @ len created pursuant 1o its CC&Rs,

§ 1 which expressly provided that an HOA lien “shall be subordinate™ to a first deed of trust and

f

S precluded breaches of the CC&Rs frow 1 Caffect{ing] or immu[ ¢i” a deed of trust. Compare Bx,

Py

100 10 at & 1112, with Bx. 7, HOA Lien, Ex. 14, Notice of Default and Ex. 15, Notics of Foreclosure

o
o

s (referencing the CC&RS). The misleading reforences o the CO&Rs ihe HOA s natices no

(

3o i

3N i"‘.-.-—-. [

o L\i‘i X
]

124 oaly failed to proy {de Chase with any notice that the HOA Bale was, as SPR chams, anatiempt o

2170
(=

extinguish the Deed of Trustahe references also signaled 19 progpective purchasers that they

1 would bepurchasing the Property subject to a prote oteid deed of trust {3 hﬂ, in this case, secutred

an bl ‘;ﬂum o R68. 000

lﬂher the dark of competitive bidding st the HOA Sale drove down the sale price, as

only 2 investors bid on the Property ai the HOA Sale. See Ex. 11 at 78:7-15, Finally. the plain

I8 1 language of the HOA Foreclosure Degd states tha { SER purchased o ﬁ}" the HOA s Hen interest in

w

19 1 the Property. See Bx. 14, Another inapropriety is the deed that purported fo convey the Property

X

201 following the HOA Sale, As a matter of baste property law, o deed’s gramding clause Seterntines

211 the mterest conveved. Gr z;r*m ¥ fum{g To4 PG 163, 165 (Okda. 1988) see also 23 Amy Jur 3¢

IJJ

224 Deedy § 237, A convevanoe cannot transior an interest greater than the interest provided for inthe

31| granting clause, Griffith, 764 P.2d at 165, Thus, under NRS 1 16.31164, @ foreclosure deed must

24 11 grant all title of the unit’s owoer w0 a sale purchaser n order to vest in the purchaser “the ttle of

250 the unit’s owner withowt equity ov right of redemption” NRE 11631164(3).  The HOA

26 1 Foreclosure Deed in this case does not follow NRS 116.311647s muandatory requrement. Instead,
27 i grants SER only the HOA s interest my the Property, rather }"m the nnit owner’s, See By 14
2¥

27 RA 0307
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Since the HOA's only interest in the Property was its Hen, SFR received, at most, this hien, See

{Ff ?fﬁ 764 P 3dat 163, Aceordd nﬂ ' SER dees met have tile to the Property at all,

4% of its value, which amounts o “palpable and great’” inadegquacy. See (e iden at 387 P26 989,

hus, Chase s entitled to summary jndgment given the HOA s misleading notices and CC&KR

provisions.

Ted H‘is: State ¥ m*;:cimm*x *»umte Is nmmtsmmmai

intrinsic fevms, which vielated @ constitutional right from the day of the faw’s enactment {ie, &

facial challenge). See Ezell v City of € -Efz‘{,arm 651 F.3d 684, 698-99 (7th Cir. 201 I Women'y

Med ProfiCe G Votnovich, 130 F3d 187, 193 (6th Cir. 1997}

Chase presents a facial challenge to the State Foreclosure Statute - pure legal ixsue that is

ripe for determination at the swnm ary jﬂi went stage, See NNR.CE 56(c). The Due Process i

Clanse of the United States Constitution requires that “ai & mimmum, it thel deprivation of life,

Hberty ov property by adfudication be preceded by notice and opportunity for hearing appropriate 1o

oy '\

171 the naturs of the case”™ Mdlane v Cemr, Hanover Bonk & Truse Co., 338 US 306, 314,70 5, (o

o

853, 657,94 L. Bd. 863 (1930)

Here, the Nevada Legislahwe gave, by statute, Nomeowners assochations the right to nen~ |

Judicially foreclose.  See NRS 1163116 eof seyp  Thus, this statitoribe-created foreclosure |

mechamism st mmp ‘&" with doe process before i can extinguish a deed of trost that, but for thie

"

state’s enactment of the st Amu would cn oy wm” status, See JIY Constr, e v IBEX Fati

Grp, EEC, 126 Nev, Adv, Rep. 36, 240 P.3d 1033, 10402010}

The State Foreclosure Statute does not inchud ¢ uny expross or mandatory notice provision

reguiring notice 1o a lender or other Henholder, [t is not enough that the State Foreclosure Statute

n,
L

required notige to the homoowner. See Mennonits Bd r}f Missions v Adams, 462 U.S, 791, 798

800 (19833 (“Neti

ce to the property owner, who is not in privity wi ith his creditor and who has

atled to ke steps necessary o preserve his own propesty interest, also camut be expected

‘i(‘% ead

Fww
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to actoal notiee to the m mmaum 3 Whils the State Forecloswre Statole does address notice

P vequirements in four separate provisions, none of those four provisions mandates actoal notics w

*.

PE6E; 116

i,
:"'*v

x o
5»*;
P

‘-,

a8 Instend, sach

the lender. See NRS JI6.31162; NRS 1631163 NRS 1163

requires the fender to “opt-in™ and affiematively request notice. which & insdequate. See Sl
Engine Shop, Die 3 Case i, R7% FZd 883, 890-83 (3th Civo 1989 (holding an oplin notice '

| regquivement under Louistana law violated fedeval due process).
Purther, recent amendments o the State Forsclosure Statnte confirnt that # contained an
aneonstitutional opt-in provision, “]Wihen the [Nevada] Legishture substantially amends a statute, |

(i onds marily presumed that the Legistature tended 1o change she law™ Pub Eops. Benefils

- Pragram v, fay Yegay Meiro. Folice Dé sn't, 124 Newv. 138 136-537, 179 P.3d 542, 354 {200%).

Here, the Nevada Legishawe passed two hills, &B 181 and 38, x}m to amend Hhe notce

nravisions contained in NRS Chapter 116, i‘hmdﬂ confivming that the State Forecloswre Statute

X

. -,

1eumnd 4 deod of trust benet n.,mrx i) (t«p“‘ in before i was assured 0? T “ii"i'ilii;?; notice, S“ “”3 '

i

”

306, 781h L., 2018 ey, Stat 266; AR, 141, 78th Lag, 2015 Nev, Stat, 304,

Fovs

Most siguificanily, S.B, 306 amends NRS 1163163 10 mﬂeumic&ih‘ regquire an association |

61 to madl its notice of defanlt to any holder of @ recorded seeurity interest. The second bill, A 8. 141,

T2
L

e
et

2

¥

71 focuses solely on notice. It amends NRS 116.31163(2), which geverns the matling of an

assoviaion’s notice of defanlt. Theretore, the smended statute requires o assoe iation {o mail {8

%

notice of defaull to any holder of a fmﬂrﬁmi security imterest, regardiess of whether the holdor of

the interest has opted in for such notice,”

,.uu.

the Fowrteenth .}aﬁ;iﬁﬁﬁﬁi‘ﬂemi@f"%h:&:f'@;_il;z_‘z ted Sates C nmmuﬁun as well as the Due Process Clause of |
she Nevada Constitafion.

H.  SFR Was Uniustly Exriched,

Algrnatively, i the Court were to guiet title in favor of SFR, then the Court mast grand

| Chase's clabm for unjust enrichment, “The doctring of unjust enrichment or recovery in quas

P Bee e, Brg on S, 35‘ I B ;*Tm the S Ceommoon Jid 26 xf':f ; Tgl*&”‘?*‘f‘} (Nev. 20153,
avaiable gt www leg state.nv ua-_f\ saion” hthi@l:s’l‘!mu‘ﬁe {2 ii; |
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 Property aud i wanted to protect its collateral. SR has hen efited un

91

ot app fies to situations where there i3 no legal contract but where the person sought to be

s

charged 1S dn possession of money or property w hich in goad conscience aud justice he shoudd not

=

-‘Q-

rotgin but should debver o cﬂiiﬁii& {Oi z;ﬂ_‘iiﬁﬂi}ﬂ- pay f@l% mﬂhe PHEFERETS e o ‘B K ohert L. Revoks

Trust, V13 Nev, 747, 756,942 P.2d 182, 187 {1997, Here, Chase paid lor property inswranes and

N

property taxes for the Property from July 2013 through September 2014, See Exs. 18, 19 & 20.

Chase advaneed these funds becawse it thought that the First Deed of Trust was a len against the

.....

» L

and should disgorge the benetlt, Accordingly, Chase requests udgmcm onthe ungust ﬁiﬁﬁ:ﬁf{sﬂhmi

clatm A ainst SFR.

For the reasons sot forth sbove, Chase respectfully reguest that the Court:

Crrant Chase’s motion for summary judgment and dectine that the Property remains

2 favalidate the HOA Sals:

Qutet tile iu favor of Chase; and

-.J-r-
4
Fomsi

in the alternative, grant judement in Chase's favor in the amount of $561.70 for the
uniust endichment clatm,

Dated: July 29, 2016

By ___<.

hu a.d;'z ﬁcn* No. 7  '§'$
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Attorneys for Platniif {mu Cowrtter-
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i Diana K,

1 HEREBY CERTIFY d “day of fuly, 2016

true and vorrect copy of JPMorgan Chase Bank, NAJs B

i

served to the parties following i the manner set forth below:

““““““““ AR

\\\\\\\\\\\\\\\\\\

and pursuant 1o NR.CP, 5k o

iiawawﬁ{. }*-Jﬂ *-‘.”1.
'\ﬁf\f&da Rar No, 0 IRG

R hm Lm,i
Nevada Bar No, 10380
Jaggue eline ’% iﬁ thert, Bsg.
| Nmam %ai *J‘} 10563
1055 Whitney Rauch Drive,
kS hnd:zmm Nf:\ sda 89014

Suite 110

Artornreys for SFR Iavestments Pool {, LLC

Jotion for Summary Judgment wag
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