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TRAN 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

LAS VEGAS DEVELOPMENT GROUP, )
LLC, a Nevada limited )
liability company,  )
 )

      Plaintiff, )  
) CASE NO.: A-15-715532-C 

vs. ) DEPT. NO.: XXX 
 )
JAMES R. BLAHA, an )
individual; BANK OF AMERICA, )
NA, a National Banking )
Association, as successor by )
merger to BAC HOME LOANS )
SERVICING, LP; RECONTRUST )
COMPANY NA, a Texas )
corporation; JOSE PEREZ, JR., )
an individual; EZ PROPERTIES, )
LLC, a Nevada limited )
liability company; K&L BAXTER )
FAMILY LIMITED PARTNERSHIP, a )
Nevada limited partnership; )
FCH FUNDING, INC., an unknown )
corporate entity; DOE )
individuals I through XX; and )
ROE CORPORATIONS I through XX, )
 )
                Defendants.  )
_____________________________ )
 

REPORTER'S TRANSCRIPT OF MOTIONS 
BEFORE THE HONORABLE JUDGE JERRY WIESE  

DEPARTMENT XXX 
TUESDAY, SEPTEMBER 13, 2016 

9:49 A.M. 
 

 

 

 

Reported by:  Amber M. McClane, NV CCR No. 914 
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LAS VEGAS, NEVADA; TUESDAY, SEPTEMBER 13, 2016 
9:49 A.M. 
* * * * * 

P R O C E E D I N G S 
* * * * * * * 

 

THE COURT:  How about Las Vegas Development

Group versus Blaha?  

That's a fun name, "Blaha." 

MR. HABDAS:  Good morning, Your Honor.

William Habdas here for Bank of America.

THE COURT:  Good morning.

MR. MAURICE:  Good morning, Your Honor.

Aaron Maurice on behalf of Mr. Blaha and Noble Home

Loans, Inc.

MR. CROTEAU:  Roger Croteau on behalf of Las

Vegas Development Group.

THE COURT:  So it's on today for -- let's

see -- B of A's motion to add affirmative defenses and

parties to assert claims, and a bunch of joinders.  

There's a motion for summary judgment.  

Right? 

MR. MAURICE:  There is, Your Honor.

THE COURT:  Blaha and Noble Home's motion for

summary judgment, and then B of A's motion to assert

all these different things.

MR. MAURICE:  The motion for summary judgment
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would be dispositive of the entire action.  It would

seem that that would make sense to handle before you -- 

THE COURT:  Okay.  

MR. MAURICE:  -- consider a motion for leave

to amend.

THE COURT:  Go for it.

MR. MAURICE:  Your Honor, Aaron Maurice,

again, on behalf of Mr. Blaha and Noble Home Loans.  We

are -- just to be -- put this kind of big picture in

place for Your Honor, my client is the record owner of

the property, Mr. Blaha.  Noble Home Loans is the

lender that made a loan to Mr. Blaha which is secured

by the property.  Mr. Blaha purchased the property in

an arm's length transaction from a company called EZ

Properties.  EZ Properties -- and that transaction

occurred back in 2011, summer of 2011.  EZ Properties

acquired the property at an NRS Chapter 107 foreclosure

sale.  It was a foreclosure on a deed of trust.  That

foreclosure was conducted by Bank of America.  That

actually also occurred back in the summer of 2011.

That was specifically August 29th of 2011.

This litigation, which has been brought by

Las Vegas Development Group, seeks to divest my client,

Mr. Blaha, of his record ownership in the property and

to invalidate the loan made by my other client, Noble
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Home Loans, which is secured by the property, and to

basically unwind the transaction from EZ Properties to

my client, Mr. Blaha, all based upon an allegation by

Las Vegas Development Group that the foreclosure sale

conducted pursuant to NRS Chapter 107 by Bank of

America back on August 29th of 2011 was invalid.  The

basis for that alleged invalidity stemming from the

plaintiff's claim that plaintiff purchased the property

free and clear of the Bank of America deed of trust at

an HOA foreclosure sale conducted pursuant to Chapter

NRS 116 in April of 2011.

So that kind of gives you the whole picture.  

We have a plaintiff who wants to unwind three 

transactions, if you count the loan, based on the 

allege invalidity of an NRS Chapter 107 foreclosure 

sale which occurred in 2011.  And as we have pointed 

out in the motion, this cause of action or essentially 

all of the causes of action that have been asserted by 

the plaintiff are barred by the statute of limitations, 

which is imposed by Chapter NRS 107.080(5) and (6).  

And to make sure we're all clear -- and I'm happy that 

I got to sit through some of the earlier arguments -- I 

understand the Court's preference for the language of a 

statute.  NRS 107.080(5) and (6) could not be clearer.  

Begins by stating, "Every sale made under the 
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provisions of this section," which is, again, in 

NRS 107, "and other sections of this Chapter," 107, 

"vest the purchaser -- vest in the purchaser the title 

of the guarantor and any successors in interest without 

equity or right of redemption," and then it proceeds to 

provide abbreviated statutes of limitations for trying 

to unwind these transactions.   

And I have to go back and give you a little 

background for this.  I'm going to take you back to 

kind of an unpleasant period in Nevada history; take 

you back to 2007.  In 2006, we have the economic crash.  

Nationwide, essentially there's a freeze on lending.  

The areas that were impacted the hardest was the 

construction industry and residential housing.  

Particularly -- particularly hard hit was Nevada.   

In the 2007 legislative session, one of the 

issues that was raised with the Legislature was the 

fact that these banks, who had started foreclosing on 

their purchase-money loans were having a problem.  They 

could not return the houses that they were foreclosing 

to the market.  They were not being able to put those 

back into the market because they couldn't get title 

insurance policies.   

As I think Your Honor's aware, almost every 

real estate transaction that has a -- that involves a 
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conveyance where there is a loan, you end up with two 

insurance policies issued by a title insurer.  One is 

an owner's policy, which ensures the person who was 

acquiring title of that property, that they own the 

property subject to specific encumbrances that are 

identified in the title policy.  Everybody knows about 

that one because most people who buy a house get one of 

those policies.  What most people don't know is that 

there's a second policy that's also issued in 

connection with a conveyance of real property where 

there's a loan, and then there's the lender's policy.  

The lender who makes the loan gets a very similar 

policy which ensures the priority of that lender's deed 

of trust.   

The problem that was existing back in late 

2006 when the market tanks is that you have title 

insurance companies that are saying, Hey, we will not 

insure a title policy for an owner or for a lender on a 

property that has been subject to a deed of trust 

foreclosure until the statute of limitations expires to 

contest that foreclosure.  Because if we don't take 

that position, by issuing the subsequent policy we 

essentially become the insurer of that foreclosure.  We 

are basically -- if the title insurer agrees to issue 

that policy after a deed of trust foreclosure but 
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within the five-year statute of limitations, which 

going into 2007 existed under NRS 11.080, the title 

insurer is taking the position that anybody who comes 

out of the woodwork and wants to say, I didn't get 

notice of the foreclosure or the sale price wasn't 

commercially reasonable or there are any other kind of 

defects in the sale process, basically those would all 

result in a title claim to the title insurance 

companies.  So the title insurance companies said, We 

will not insure either the transactions conveying these 

properties or the loans related to those properties.   

And this was a problem.  It was a problem 

because remember the phrase "shadow inventory"?  That's 

how you get a shadow inventory.  You have banks that 

are taking properties back through credit bids at these 

foreclosure sales, but they can't return them to the 

market.   

The Legislature also recognized that at this 

time the Nevada residential housing market -- or 

housing construction industry was dead.  Nobody was 

building new homes.  So the Legislature looked at this 

and said, We have a problem.  Like, this is a problem 

that we can fix, and by fixing it we will actually spur 

economic activity by returning this shadow inventory to 

the market.  People will fix these properties.   
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Remember the stories you used to see on the 

news about the condition?  In the first couple of 

years, the condition people would leave their 

properties in when they would leave, they'd take a 

sledgehammer to everything?  Well, the banks didn't 

want to fix that.  The banks just wanted to sell it as 

is.  The people who would buy it would then need 

construction.   

And so the Legislature looked at this and 

said, This makes sense.  And so NRS 107.080 was enacted 

which provided for an abbreviated statute of 

limitations to contest a nonjudicial foreclosure sale 

conducted under NRS 107.  This statute of limitations 

does not apply to situations where, you know, some 

crazy nephew just records a fugitive deed of -- you 

know, a fugitive document on the property, and engages 

in a fraudulent transaction.  Those issues continue to 

be governed by the five-year statute of limitations.  

This was the Nevada Legislature using a scalpel to 

carve out a very specific exception, an abbreviated 

statute of limitations which would apply only to 

actions seeking to contest NRS 107 foreclosures on 

deeds of trusts.   

And in 2007, the time period that was applied 

was they used a -- there are three real steps.  One is, 
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if you were one of the parties who received notice of 

the foreclosure sale, you had 90 days.  Ninety days 

from the date you got -- from the date of the 

foreclosure sale you had to instigate litigation to set 

it aside.  If you were one of the parties who did not 

receive notice, in other words, you weren't on the 

mailing list by the foreclosure trustees, you had 120 

days from the date that you learned of the foreclosure.  

So those were the two time periods that were set aside.  

There was a third time period which said, Once you 

initiate litigation, you have 30 days to record a lis 

pendens.  But, really, for the purposes of our 

discussion today, the two time periods that mattered 

were the 90-day statute of limitations if you were on 

the mailing list and the 120-day statute of limitations 

if you were not on the mailing list.   

The legislation had the desired effects.  The 

homes were returned to the inventory.  Insurance 

policies were issue after the expiration of the statute 

of limitations, both to the lender and to the 

purchaser.  And it worked so well that in 2013 the 

Legislature actually reduced the time periods further, 

reducing the time period from 120 days if you didn't 

receive notice to 60 days and the time period if you 

were on the mailing list from 90 days to 45 days and 

                Amber M. McClane, CCR No. 914
(702)927-1206 • ambermcclaneccr@gmail.com

P u r s u a n t  t o  N R S  2 3 9 . 0 5 3 ,  i l l e g a l  t o  c o p y  w i t h o u t  p a y m e n t .

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

496



    11

A-15-715532-C • 09/13/2016

the lis pendens went from 30 days to 15 days.  It's not 

really -- it's not relevant to this case because the 

statutes of limitations, which are applicable in this 

case, are the 120 day and 90-day periods.  I only raise 

that because the issue about when you apply a statute 

of limitations often depends upon the public policy 

behind the enactment of that statute of limitations.  

And I wanted to point out to this Court that not only 

did the public policy from 2007 serve its purpose but 

it served its purpose so well that the Legislature 

doubled down and cut the deadlines even further to 

further encourage the properties to return to the 

market. 

Your Honor, no matter how you look at this

case, the simple fact is the plaintiff seeks to

invalidate a foreclosure sale that was conducted

pursuant to NRS 107.  That means that the plaintiff

must comply with the statute of limitations imposed by

NRS 107.  In this case, it's not a close call.  In this

case, the plaintiff missed that deadline by almost

1,200 days.

The plaintiff -- and this came out in 

discovery, and we've laid it out in the motion.  The 

plaintiff purchased about 200 properties at HOA 

foreclosure sales.  In 2011, the plaintiff had counsel 
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actively negotiating with purchase-money lenders, and 

according to his testimony, when a purchase-money 

lender would notice up a foreclosure, his counsel would 

have discussions with the purchase-money lender.  If 

the purchase-money lender was willing to basically 

double the amount they had paid for the property, they 

would release their interests.  That was the analysis 

he went through, and he said some lenders, they were 

easy to work with.  Other lenders were impossible to 

work with.  I kind of joked, Was Bank of America one of 

the lenders that was impossible to work with?   

Yes.   

I said, Okay, so what happens to the lenders 

that were impossible to work with?   

Well, had to make a decision.   

And this was -- this is in the 2012 time 

frame.  Because in the 2012 time frame they were 

already litigating against some lenders but they had 

chosen not to litigate against others.  And the 

question was:  Why would you make that decision?  He 

had a great answer.  His answer was:  Why would I spend 

$10,000 in legal fees to try to fight over one property 

when, for that same $10,000, I could go out and buy two 

more properties?  I mean he bought this property -- his 

interest in this property was acquired for about 

                Amber M. McClane, CCR No. 914
(702)927-1206 • ambermcclaneccr@gmail.com

P u r s u a n t  t o  N R S  2 3 9 . 0 5 3 ,  i l l e g a l  t o  c o p y  w i t h o u t  p a y m e n t .

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

498



    13

A-15-715532-C • 09/13/2016

$5,000.  He made a decision.  He made a 

straightforward, cost benefit decision.  Did I want to 

pay -- did he want to pay his attorneys $10,000 a month 

to go litigate with the likes of Bank of America and 

Noble Home Loans and Wells Fargo and all the other 

lenders out there that were raining down on him with 

his 200 properties, or did he want to buy more 

properties?  He made that decision.  He chose 

certain -- certain actions were being contested.  I 

confronted him in the deposition I said, I can look at 

the court docket and it shows you had counsel in 

Nevada, you were actively litigating these cases in 

2012, why didn't you sue to stop the Bank of America 

foreclosure?  Why, after the Bank of America 

foreclosure occurred, did you not within the 120-day 

period instigate litigation to unwind that transaction?  

Why, after Bank of America sold the property to EZ 

Properties, did you not initiate litigation to unwind 

that transaction?  Why, after EZ Properties sold the 

property to Blaha, my client, did you not instigate 

litigation and unwind that transaction?  Why, after 

Mr. Blaha acquired title to the property, did you not 

initiate litigation to stop Mr. Blaha from encumbering 

the property with the loan from Noble Home Loans?  The 

analysis was the same.  It just financially for him, at 
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that time period, it didn't make sense.  The same 

$10,000 he'd have to pay a law firm to do those things, 

he could buy two more properties.   

Your Honor, he played the numbers game.  The 

time line is undisputed.  The litigation in this case 

was instigated in 2015.  I think we put it repeatedly 

in our motion, that's 1,298 days after the Bank of 

America foreclosure.  So you're dealing with an 

abbreviated statute of limitations to begin with, which 

was 120 days at the most.  He admits in his deposition 

that he knew about the foreclosure by the time -- by 

2012.  And the way we were able to get that out of him 

is we said, Hey, look, you stopped paying the HOA fees 

on the property in 2012.  Why did you do that?   

Well, there was obviously issues with -- with 

the fact that there had been a foreclosure and the 

other owner and the fact that the bank would own the 

property.  He said, I don't even know if I could have 

made the HOA fees at that payment because usually the 

HOA will only deal with the record owner of the 

property.   

So it's undisputed that Las Vegas Development 

Group knew of the foreclosure in 2012.  It's undisputed 

that they waited a full three years to file litigation, 

and it's undisputed that the statute of limitations for 
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this type of a foreclosure action is only 120 days from 

the date that you learn the foreclosure.   

This issue has been looked at by two -- in 

two cases that are particularly poignant.  One was a 

Federal Court case that went all the way to the Ninth 

Circuit.  I represented the lender in that case.  I 

think Mr. Croteau was on the other -- well, no, 

actually, it wasn't Mr. Croteau.  The Kim versus 

Kearney case, and the -- at the District Court level, 

the District Court had said -- because the issue there 

was you had a creative filing that had sought to 

basically unwind the transaction.  It didn't call it a 

wrongful foreclosure claim.  That's what they said.  

They would not use the word "wrongful foreclosure."  

And the court, they said, No, no, it's a quiet title.  

This is a quiet title action under NRS 11, I have a 

five-year statute of limitations, it's not governed by 

NRS 107.080.  The Federal Court rejected it and said 

absolutely not, any claim that seeks to set aside a 

foreclosure that was conducted under NRS 107 is by 

definition a wrongful foreclosure claim, and no matter 

how you plead it, whether you call it quiet title, 

whether you call it wrongful foreclosure, it doesn't 

matter; abbreviated statute of limitations.  That was 

affirmed by the Ninth Circuit Court of Appeals.   

                Amber M. McClane, CCR No. 914
(702)927-1206 • ambermcclaneccr@gmail.com

P u r s u a n t  t o  N R S  2 3 9 . 0 5 3 ,  i l l e g a l  t o  c o p y  w i t h o u t  p a y m e n t .

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

501



    16

A-15-715532-C • 09/13/2016

And then right around the same time, 

thankfully, we had the Nevada Supreme Court in an 

unpublished decision, the Michniak decision came back 

and said the same thing; said after the statutory 

period expires that's provided in NRS 107.080(5) and 

(6), the interest that has been conveyed subject to 

that nonjudicial foreclosure sale conducted pursuant to 

NRS 107 cannot be contested for any reason.   

Your Honor, all we're asking you to do is 

apply the law as written based on the authority that's 

provided.  For that reason, all of the claims should -- 

summary judgment should be granted with respect to all 

of plaintiff's claims. 

THE COURT:  Thanks.  

Mr. Croteau. 

MR. CROTEAU:  I'd like to know how counsel

thinks that, if they don't own the property at all -- I

walk up to your house, Your Honor, and Bank of America

decides to do a foreclosure sale on your particular

house -- they don't own it.  They don't have a deed of

trust on it anymore -- but let's have one anyway.  And

if I foreclose on it and you don't come after me in 120

days, my sale is righteous.  That's their argument.

Okay?

Because if you take SFR and you take 116, all 
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right, 3116, and you say that a proper foreclosure sale 

happened and it happened -- see, he started you off by 

saying it's a 107 sale.  It's a 107 sale.  It's a 107 

sale.  It's not.  It's a 116 sale.  Okay?   

116 cites 107.080 for terminology as to how 

to conduct the sale, but it's an HOA sale that occurs 

in this case.  The HOA sale, in fact, happened as of 

April 12, 2011.  And if you read SFR, like we have all 

read SFR, it says that it, in fact, extinguishes all 

junior liens, which would, in fact, be a super priority 

lien held in a first deed of trust.  I think that's 

very clear.  We can argue about all the other stuff.  

We can argue about whether there's commercial 

reasonableness.  We can argue about all those things, 

okay, but that's not the basis of this motion.  Their 

motion is statute of limitations, essentially.   

So if we take that premise, and then B of A, 

being the bull in the China shop, the big guy on 

campus, right, the gorilla, comes in and says, I don't 

care what you have.  I don't care that this deed of -- 

the deed of trust is extinguished.  I don't care that 

the record owner is not Blaha anymore, it's Las Vegas 

Development Group.  I don't care.  I'm going to come in 

and I'm going to do my sale.  I'm going to conduct the 

sale, and I'm going to divest you people of what your 
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interest is, even though that's not the state of the 

law eventually.  It was the flux in the law amongst the 

jurisdictions of the District Court, though.  You know, 

we were arguing these cases ongoing, and that's 

factually correct.  You know, in terms of, you know, 

can the bank foreclose, can't they foreclose, let's get 

the stay on, let's see if -- if not, let's go to the 

Supreme Court.   

So there was all of that going on at this 

time frame, but does that change the outcome of the 

analysis?  Does that change the act?  Okay.  I will 

concede that if 107.080 is being conducted as a 

legitimate sale, that statute would apply.  It's not a 

legitimate sale.   

Look, counsel wants to cite you to the 

statute.  I think you should look at it, too.  Okay?  

107 -- bear with me one second -- 107.080(4) begins 

with, begins with, "The trustee or other person 

authorized to make the sale under the terms of the deed 

of trust or transfer in trust" -- Your Honor, the 

simple premise is, the predicate, the presumption, the 

condition precedent is you have to have a valid deed of 

trust secured by the property.  If you don't have it, 

you don't have anything to foreclose.   

What is a security instrument?  It is a 
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promissory note signed by the buyer.  Right?  I mean, 

who owns this property, who's going to secure it with 

the property.  They gave you a promissory note.  Right?  

That's just a contract between the borrower and the 

bank.  Then they get another piece of paper that says, 

I'm securing the promissory note by this deed of trust.  

The deed of trust is your instrument that ties that 

promissory note to the building.  They lost their deed 

of trust at the HOA foreclosure sale.  They still have 

their promissory note.  I don't have a problem with 

that.  That's their claim against who?  The original 

borrower, Mr. Blaha.  That's their business.  That's 

their choice.   

They have effectively done a whole lot of 

things to my client, and they've done a great deal of 

things in terms of doing what they did.  Now, I think 

this is amazing, actually, because they say that 

because, again, they are who they are, they're Bank of 

America, they've had the statute -- the Legislature 

come in and give us this particular statute so we can 

clean up shadow inventory.  I know Your Honor has done 

enough of these cases.  How many times have you heard 

that the HOA sales have not been able to get a title 

policy?  How many times have you heard that?  Because 

the HOA foreclosed properties owned by my clients, and 
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everybody else that I know has not been able to get a 

title policy issued.  Yet, the title insurers went with 

B of A and the banks and said, Yeah, we'll give you 

title policies.  That's why they're sitting on the 

other side of the table now, because they were on the 

wrong side of the "V" in the analysis on whether SFR 

was going to go for the banks or for the purchasers.  

They made a decision.  They decided to issue title 

policies in favor of the banks at that point in time so 

that they could sell their inventory.  That was a deal 

they made with the banks, not with us.  They wouldn't 

give us title policies, and to this date we haven't 

gotten a title policy yet.  Why?  Because of the flux 

in litigation.  Because of all the cases that are still 

pending.  Okay?   

So if they've issued title policies, they're 

independent corporations.  They are not government 

entities.  That is their decision.  Okay?  So that 

analysis, frankly, has absolutely no weight in this 

courtroom as to whether or not they get a title policy 

issued.  But what it does tell me is they have no 

remedy.  They got a lender's policy, they got a remedy.   

So what's the harm, what's the foul here?  

The case should fall and go the way it should, which is 

SFR has stated that it extinguishes first deeds of 
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trust if there's a super priority interest.  That's 

your first issue.  I haven't heard that, but that's 

your first issue.  And in this particular case, there's 

no evidence to suggest that my client was not.   

My client was the record holder.  Okay?  And 

he talks about his people being the record holder.  The 

only reason they're the record holder is they're the 

subsequent record holder because they've 

inappropriately, in violation of law, attempted to 

divest my client's ownership.  Period.  No other 

reason.  So if I look at the chain of title, Your 

Honor, I have LVDG, Las Vegas Development Group, being 

the record holder of title.  I have Bank of America 

coming along and filing their NODs and doing their own 

sale and then going in and physically taking control of 

the property, even though my client's the record 

holder.  Is there a word for that?  I mean, I think 

we'd call that something else if it wasn't Bank of 

America.  We might call it fraud if it wasn't Bank of 

America.  Okay?  I mean if somebody had went and did 

that. 

So the objective here is what?  Let's look at

the analysis of law.  Okay?  How do you apply 107 --

THE COURT:  Let me ask you this, Mr. Croteau.

How do you deal with the -- let's assume that you're
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right about all that.

MR. CROTEAU:  Mm-hmm.

THE COURT:  How do you deal with the 107

language that says that your client then has a certain

amount of time to contest it once he knows about it?

MR. CROTEAU:  How do you apply a statute that

doesn't apply to them and put a statute of limitations

that doesn't apply?  The Amber Hills decision addressed

this issue, and I know it's not a Nevada District Court

case, Federal.  All right?  But it clearly says it's

not three years, it's five years.  It's an adverse

possession case.  All right.  So, I mean, it falls

within that adverse possession.

How do you apply, Your Honor -- and a very 

simple question.  I mean, it's more rhetorical than 

anything else.  107 only speaks of a rightful owner 

being divested of its ownership and there being an 

improper foreclosure proceeding.  The only improper 

foreclosure proceeding that can be asserted by my 

client is against the HOA because that's the only one 

we took it from.  Whether somebody subsequent comes in 

and clouds my title and does a -- an act that is 

tortious at best, okay, is not what 107 talks about.  

It is not even directed to that party.   

I mean, are you saying -- and, again, that's 
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why I started off my comments by saying let's say that 

LVDG, for the sake of our discussion, sells you the 

property initially.  Well, Bank of America forecloses 

it just like anybody else and throws you out of the 

house.  Who is your claim against?  You don't owe Bank 

of America.  Your claim is against the person that sold 

it to you upstream.  I have no issue with these folks 

downstream except they've clouded our title.  In this 

particular case, though, they banged through the door, 

took the people out, and took over the premises.  All 

right?  And then took the money from that sale that 

actually belongs to my client.  Right?  Because I'm 

either going to get one thing or the other.  I either 

get my house, or I get the proceeds, but I get 

something.  And presumably, if it's specific 

performance, I get the house in this particular case 

because I would have kept it and it would be worth more 

today.  And my client has kept all the properties, 

frankly.   

So, again, the confusion, the charlatan show 

here is that 107 applies to someone who's not even a 

party to 107.  It's not by right.  They don't have 

standing just because they're a bank.  Let's forget 

they're the bank.  Let's say that they're Joe Consumer, 

Joe Jones.  Do they still have the same rights to come 

                Amber M. McClane, CCR No. 914
(702)927-1206 • ambermcclaneccr@gmail.com

P u r s u a n t  t o  N R S  2 3 9 . 0 5 3 ,  i l l e g a l  t o  c o p y  w i t h o u t  p a y m e n t .

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

509



    24

A-15-715532-C • 09/13/2016

in and do a foreclosure even if they don't have deed of 

trust?  Will they be treated the same way?  Well, 107 

is very clear.  You can only foreclose a valid deed of 

trust.  That is the principle tenet to 107.  If you 

don't have a valid deed of trust, you cannot use 107.  

There is no such thing as a nonjudicial foreclosure 

sale of an extinguished deed.  Let's get with that 

premise to begin with.  Let's put that in the four 

corners of our discussion, and tell me how we get 

beyond that.  It's a nonstarter.  That's the problem.   

And I appreciate the way counsel and -- 

counsel and I have litigated many years so -- and I 

appreciate the way he started on "Once upon a time" at 

the ending and worked backwards.  Okay?  The problem is 

you have to start with "Once upon a time" on day one.  

If you do that, you don't get to day two.  He doesn't 

get to start his argument because he's gone.  The deed 

of trust is extinguished.  They have no rights except 

to go talk to Mr. Blaha.  That's it.  And that, 

unfortunately, is the premise of their argument, and 

that's why it must fail. 

Now, Amber Hills does a fair analysis, and I

just submitted it.  It's obviously not binding on this

court.  It's a federal decision on our state law but

it's instructive.  It speaks to the very issue.
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If 107 is not the operative standard, okay, 

because there is no deed of trust to foreclose, no 

valid deed of trust.  Right?  That's the contention.  

Right?  We don't disagree there was a deed of trust at 

one point in time.  We simply assert that it was -- 

it's been extinguished as a result of the foreclosure 

sale, the HOA foreclosure sale, and that occurred in 

April.  Their sale's in August.  You know, race notice, 

sale's first, there's nothing to extinguish at that 

point, and that's just the end of it.  That's truly the 

end of the analysis.   

So now you're left in standard common law as 

a quiet title action from our perspective.  What's the 

quiet title?  They have clouded our title, all right, 

by their subsequent deed and their recording of the 

loan.  That's the clouded title.  Very simple.  It's 

adverse possession.  It's five years.  The Legislature 

gave us five years in those cases.  There is no laches 

argument that makes it less than five years.  It's five 

years.   

There is also no bona fide purchaser 

argument.  Your Honor, how many professionals are 

involved in these transactions?  We have the title 

company, counsel just got done telling you you've got a 

lenders policy, you got a title policy.  Do you think 
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possibly they missed the HOA foreclosure sale and the 

deed encumbering the property in the name of a third 

party?  Do you think maybe they missed it?  I don't 

think so.  And I think that the title holder, record 

holder would be noticed to all parties, and certainly 

Mr. Blaha would be imputed with the knowledge of having 

a superior prior in time deed in the name of a third 

party that's not part of the transaction.  And that's 

why he's got title insurance.  Right?  For the sole and 

very purpose, Your Honor.   

So where's the harm, where's the foul?  

Everybody just, as we put it back in the day, people 

stuffed their chips on one side of the table or the 

other.  And then, when SFR came down, that parts the 

seas.  This is no different.  Just another way to come 

back and try to bite the apple again, but it's not the 

argument.  The argument is simple.  It's very, very 

simple.  It really is painless and simple.  You know, 

there is no deed of trust to foreclose. 

And the lender's policy stands to defend or

pay, and the owner's policy of title insurance stands

to pay in the event there's a problem with title.  And

that's all true.  And I'm left with the common law

statute -- not common law, actually.  The statutory

five years for adverse possession.  They took control
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against our title that was obvious --

THE COURT:  Okay.  Sit down.  You're saying

the same thing about the fourth time.

MR. CROTEAU:  I apologize, but that's just

simple.

MR. MAURICE:  Let me just address the

misstatements, and I'll address them in the order they

were raised.  

First of all, the original borrower was not 

Mr. Blaha.  It was Mr. Perez. 

MR. CROTEAU:  Sorry about that.

MR. MAURICE:  He was the original borrower on

the Bank of America deed of trust.  Second of all, I

don't represent Bank of America.  I represent, as Mr.

Croteau eloquently said, Joe Consumer.  I represent the

guy who down the line purchased the property in an

arm's length sale from EZ Properties.  EZ Properties

had purchased the property at an NRS Chapter 107

foreclosure sale conducted by Bank of America.  But I

want to make that clear.  The big, bad Bank of America

in the room is not represented by me.  I have

Mr. Blaha.

The comment was made about title insurance

companies and they issue these policies.  In other

words, that they won't issue these policies to
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Mr. Croteau's clients because they purchase at an

NRS Chapter 116 sale, but they will issue the policies

in transactions that are subsequent to an

NRS Chapter 107 sale.  The caveat to that is only after

2007 and the passage of NRS 107.080(5) and (6).  The

title insurance companies would not insure the title to

these properties back when the statute of limitations

could have been interpreted under NRS Chapter 11 -- or

11.080 to have been a five-year statutory period.  They

would not do so.  The Legislature, to address that

issue, established an abbreviated limitations period,

and only after that would the title insurance companies

agree to insure the title coming out of those

foreclosure sales.

Let's be -- Mr. Croteau made the statement we 

are not dealing with an NRS Chapter 107 sale, we're 

dealing with an NRS Chapter 116 sale.  That was the 

reason I started my whole discussion with this.  Let's 

be clear.  It is undisputed in this case that the 

plaintiff acquired its interest, whatever that is, out 

of an NRS 116 sale.  Nobody disputes that.  But the 

sale that is under attack in this case is an 

NRS Chapter 107 sale.  Bank of America did not 

foreclose on a homeowners association lien governed by 

NRS Chapter 116.  Bank of America foreclosed on a deed 
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of trust governed by NRS Chapter 107.  That's why we're 

talking about the specific statute of limitations 

adopted in Chapter 107 that, by its own terms, only 

applies to that section.  "Every sale made under the 

provisions of this section and other sections of this 

chapter vest in the purchaser the title of the 

guarantor, and any successors in interest without 

equity or right of redemption.  A sale made pursuant to 

this section may be declared void by any court of 

competent jurisdiction in the country where the sale 

took place if" -- and then it provides the statutory 

periods.  If the litigation is instigated within 120 

days, if it's instigated within 90 days, if a lis 

pendens is recorded within 30 days, we have a statute 

of limitations dead on point.  This is not an 

NRS Chapter 116 -- if this litigation -- if we switched 

is sides and Bank of America moved over to the 

plaintiff's side and Bank of America had sued 

Mr. Croteau claiming that the foreclosure sale 

conducted by the HOA was somehow invalid, we'd be 

talking about NRS Chapter 116.  That's not the 

situation.   

We have Mr. Croteau trying to quiet title in 

favor of his clients seeking to set aside multiple 

conveyances that occurred because Mr. Croteau claims a 

                Amber M. McClane, CCR No. 914
(702)927-1206 • ambermcclaneccr@gmail.com

P u r s u a n t  t o  N R S  2 3 9 . 0 5 3 ,  i l l e g a l  t o  c o p y  w i t h o u t  p a y m e n t .

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

515



    30

A-15-715532-C • 09/13/2016

sale conducted pursuant to NRS Chapter 107 was invalid.  

That's why the statute of limitations, which applies 

only to NRS 107, is what we're talking about here 

today.  And this issue Mr. Croteau -- this issue 

Mr. Croteau raises when he says they didn't own it, 

they had nothing to foreclose on, therefore, they have 

no right, they have no right to purchase, and even puts 

Your Honor right in the center of it saying let's use a 

hypothetical where Bank of America comes in and 

conducts a foreclosure sale on your property, even 

though you have no relationship with Bank of America 

whatsoever, and then he said your claims would be 

against whoever purchased it downstream.  Absolutely 

untrue.   

Your claims would be governed by NRS 

107.080(5) and (6).  Within 120 days of learning of 

that sale, you would have an obligation to bring 

litigation not against whoever purchased it down the 

line but most importantly against Bank of America, 

under that hypothetical, to set aside that foreclosure 

sale as improper.  The Legislature gave people for that 

exact scenario, gave those people 120 days from 

learning of that foreclosure sale to run to court and 

to get that thing set aside.  Now, the Legislature in 

2013 abbreviated that 60 days, but that's not what 
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we're dealing with here.  We're dealing with 120 days.  

But the reality is there was a time period that was 

available that, had Las Vegas Development Group wanted 

to contest the sale when they learned of it in August 

of 2012 when they stopped paying their HOA fees, they 

could have run to court to stop it.   

And the last thing I want to say is the fatal 

flaw in that whole premise by Mr. Croteau is what he is 

trying to say is that the application of the statute of 

limitations somehow depends upon the strength of a 

party's claim, and that is absolutely untrue.  Think 

about it.  If we put it in a simpler context, in a 

personal injury action, that's like a person coming to 

court and saying, I've sued this person for negligence, 

but I waited three years to sue them.  I didn't satisfy 

the two-year statute of limitations.  And the other 

person files a motion to dismiss and says it's barred 

because it's untimely and the response you get is, But 

I have a slam dunk claim, I have injuries, I've got 

video of the accident, they were clearly negligent, 

negligence per se, look at the strength of my claim as 

somehow that being the basis to ignore the statute of 

limitations.  That is not how the statute of 

limitations is applied.  The Nevada Supreme Court has 

made it absolutely clear that when it comes to the 
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application of the statute of limitations, the issue 

that the Court should be looking at is the public 

policy behind that statute of limitations.  That is the 

Winn versus Sunrise Hospital case where they -- and 

also -- and that provides multiple statements, 

including the fact that the limitations period imposed 

by the legislatures are meant to, quote, "Provide a 

concrete time frame within which a plaintiff must file 

a lawsuit and after which a defendant is afforded a 

level of security," end quote.  And then it went on to 

say with regard to the statute of limitations that the 

purpose of the statute of limitations are to, quote, 

"Stimulate activity, punish negligence, promote repose 

by giving security and stability to human affairs." 

Your Honor, that's exactly what NRS 107.080 

was enacted to provide, which was a level of stability.  

It had a public purpose that the Legislature made 

clear.  We've cited all the legislative intent.  The 

purpose was to return this shadow inventory to the 

market to cause stimulation in the construction 

industry and to get these houses back into the 

inventory so that people wanted to buy them either as 

investments or as homes could do so.  It worked 

wonderfully.  The Legislature's further reduced the 

time period in 2013.   
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What we know in this case is, it's 

undisputed, the plaintiff missed the statute of 

limitations by just under 1,200 days in this case, Your 

Honor.  Summary judgment should be granted with respect 

to all of plaintiff's claims 

THE COURT:  All right, guys.

MR. MAURICE:  Oh.  Can I say one more thing?  

Exhibit 21 we did provide for Your Honor 

the -- we filed the exact same motion in front of Judge 

Sturman; the findings of facts, conclusion of law.  The 

motion was granted.  We made the exact same arguments.  

We went statute of limitations, laches, equitable 

estoppel.  She basically said, I don't even need to get 

to laches or equitable estoppel.  I'm granting it just 

on statute of limitations.  I just wanted to make sure 

it was clear that we advised the Court that we provided 

the Court with that. 

THE COURT:  I'm doing the same thing as Judge

Sturman did.  I don't think I got to get to those other

things either.  I think 107's pretty clear, and whether

there was a 116 sale before or not, I think once

there's a 107 sale, I think that statute of limitations

applies.  

So I'm going to go ahead and grant summary 

judgment at this point.  I think that there's -- based 
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on the discovery that you've done, I don't think 

there's any dispute that Las Vegas Development Group 

had notice years before filing the suit.  You only have 

a couple months to do it. 

MR. MAURICE:  And, Your Honor, just so we can

be clear on the record -- we pointed this out on the

footnote -- there is a slander of title cause of action

by the plaintiff.  That's actually governed by a

two-year statute of limitations, which is also violated

in this case based on the acknowledged point of

notification in 2012.  I just wanted to make sure that

it was okay that we included that in the order as well

so we weren't back here in 45 days on a motion for

reconsideration trying to save the slander of title

claim.

THE COURT:  If it's 1,200 days, then I think

it's not an issue.

MR. CROTEAU:  May I just raise one point so I

don't have to bring a motion for reconsideration?

THE COURT:  Sure.

MR. CROTEAU:  All right.  107.080(5) says,

"Every sale made under the provision of this section

and other sections of this chapter vest in the

purchaser the title of the guarantor."  In this

particular case, there was none.  I don't know how you
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deal with that either, but there is nothing to deal

with.  So there is no title of the guarantor.  It

didn't exist.  So, I mean, it's a -- I don't know.  It

just seems to me that it's -- to allege that you have

to act within 60 days to keep a property that you own

that they have no claim to seems illogical.  It's a

shortened statute of limitations that is absolutely

against public policy.  It violates the five-year

statute of limitations that's specifically on point.

It violates the three-year statute of limitations that

could be on point.  And it only speaks to errors in the

foreclosure process.  It doesn't speak to the fact that

you had no interest in the deed.

So I make that point.  And if you read 107 

and I -- Your Honor, I know you're a very pensive man.  

I know you go through these things.  But 107.050 -- I'm 

sorry, '080(5) and (6), if you read them, they only 

deal with issues with a -- where the deed of trust is 

valid and only issues of where they're granting and 

only can give what they had to give.  If they have 

nothing to give, they can't give anything.  They can't 

transfer anything, and they can't sell anything. 

THE COURT:  I understand that.  But I think,

based on the 116 sales and SFR and the other cases that

have come out --
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MR. CROTEAU:  Mm-hmm.

THE COURT:  -- and I guess we have to end up

looking at the Ninth Circuit case as well.  But, I

mean, if you look at all of that stuff, I think that

there's -- there was always a question about what

somebody had after a 116 sale.

MR. CROTEAU:  No.  That was the issue that

SFR decided.  So when you say there's a question, yes,

there was, up until 2014.  And then that resolved that

question.

You know, we can argue about what it means 

today, and we can -- we're going to go through that.  

We're still doing that as a judicial body, if you will.  

Okay?  But what we decided in 2014 in SFR was that, in 

fact, it's not a lien sale.  In fact, it's not a 

priority sale.  It is, in fact, an actual sale of 

property, and it does -- it does terminate a senior 

deed -- a first deed of trust in the event the super 

priority.  Those are things that it established.  Okay?   

So if you take that premise -- and all I'm 

saying is, with the understanding that that is the type 

of sale that occurred in this case, there is nothing 

that 107 can control or do after that.  There is no 

such thing as a nonjudicial foreclosure process on a 

non-deed of trust.  How you assert a statute of 
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limitations on bringing that claim when there is no 

claim to bring, I do not understand. 

THE COURT:  Well --

MR. CROTEAU:  That's all.

THE COURT:  -- if your client never had

notice of it --

MR. CROTEAU:  Notice shouldn't be the issue.

THE COURT:  I think it is.

MR. CROTEAU:  They brought notice within the

period of time of the statute.  They brought notice

within the five years, and that's what they're entitled

to do.

What you're saying is they needed to have 

notice within 60 -- call it 120 days, because that's 

what the statute was then.  Well, at 120 days, SFR 

hadn't been decided and -- 

THE COURT:  So your client really didn't know

what he had or what the bank had or anybody else had in

that property?

MR. CROTEAU:  Well, we knew we had the deed

of trust.  We knew we had the deed of trust.  I mean,

I'm sorry, deed.  I apologize.  We knew he had a deed,

and our reading of the statute as we had been

litigating the cases said we owned the property.  They

said we didn't and, you know, we said -- pardon me,
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sir -- Mr. Blaha, Mr. Perez, all of them said we don't.

I understand that, but that was the issue with SFR.

THE COURT:  But then when there's a 107 sale,

it imposes on your client an obligation to do something

just like --

MR. CROTEAU:  But, Your Honor --

THE COURT:  -- just like SFR said that the

Chapter 116 sale imposed on the banks an obligation to

do something.

MR. CROTEAU:  Your Honor, it's highly

illogical.  What we're saying is highly illogical, and

here's why.  If 107 is inapplicable to the sale,

inapplicable because I don't have a valid deed of

trust, I don't have anything to grant because I own

nothing, how can you impose that -- that statutory time

limit -- statute of limitations, if you will, to do

something when they have no authority under the statute

to act?  It is illogical.

Because you're saying to me you have to go do 

this statute regardless of the fact that they have no 

rights under the statute, and if you don't, you're 

going to lose your property even though they had no 

right to take it in the first place.  It is a wholly 

illogical analysis, I apologize, in my opinion, anyway, 

when you look at the statute.  And it's sort of like 
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the chicken or the egg.  At what point did they have 

authority?  What point don't they?  At the point they 

foreclosed, they have no authority at all under 107.  

They had no rights under 107.  Nothing.  They're the 

ones that should have filed, okay, if that's the case.  

Because they should have said the HOA foreclosure was 

improper and took away their rights.  Theoretically.  

That's really the argument. 

THE COURT:  Yeah, I'm keeping it the way it

is for now.

MR. CROTEAU:  That's fine, Your Honor.

THE COURT:  Take it up.

MR. CROTEAU:  I just wanted the record to be

clear.

THE COURT:  Take it up.  They'll tell me I'm

wrong.

The other motions are now moot.

MR. MAURICE:  I'll prepare the order, Your

Honor.

THE COURT:  Thank you.

 

(Whereupon, the proceedings concluded at

10:35 a.m.)

-o0o- 

ATTEST: FULL, TRUE, AND ACCURATE TRANSCRIPT OF 
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PROCEEDINGS. 

                     

     
____________________________________ 
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