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Attorneys for Bank of America, N.A., successor
by merger to BAC Home Loans Servicing, LP,
and Reconitrust Company, N.A.

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS DEVELOPMENT GROUP, LLC, | Case No.: A-15-715532-C
a Nevada limited liability company, Dept.: VI

Plaintiff,
DEFENDANTS BANK OF AMERICA,

V. N.A. AND RECONTRUST, N.A.’S
AMENDED ANSWER TO PLAINTIFE’S
JAMES R. BLAHA, an individual; BANK OF | COMPLAINT AND BANK OF
AMERICA, N.A., a National Banking| AMERICA’S COUNTERCLAIM
Association, as successor by merger to BAC | AGAINST PLAINTIFF AND CROSS-
HOME LOANS SERVICING, LP; | CLAIMS AGAINST HOA AND HOA
RECONTRUST COMPANY, N.A., a Texas| TRUSTEE

corporation; JOSE PEREZ, JR., an individual;
EZ PROPERTIES, LILC, a Nevada limited
liability company; K&I BAXTER FAMILY
LIMITED PARTNERSHIP, a Nevada limited
partnership; FCH FUNDING, INC., an unknown
corporate entity; DOE individuals I through XX
and ROE CORPORATIONS I through XX,

Defendants.

Defendants Bank of America, N.A., as successor by merger to BAC Home Loans Servicing,
LP (Bank of America) and Recontrust Company, N.A. (Recontrust) (collectively Defendants)
hereby file this amended answer to Plaintiff Las Vegas Development Group, LLC’s (Plaintiff)

Complaint:

AMENDED ANSWER TO COMPLAINT
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PARTIES

1. Defendants lack sufficient information to admit or deny the allegations of Paragraph
1, and therefore deny the same.

2. Defendants admit the allegations of Paragraph 2.

3. Defendants admit the allegations of Paragraph 3.

4, Defendants lack sufficient information to admit or deny the allegations of Paragraph
4, and therefore deny the same.

5. Defendants lack sufficient information to admit or deny the allegations of Paragraph
5, and therefore deny the same.

6. Defendants lack sufficient information to admit or deny the allegations of Paragraph
6, and therefore deny the same.

7. Defendants lack sufficient information to admit or deny the allegations of Paragraph
7, and therefore deny the same.

8. Defendants lack sufficient information to admit or deny the allegations of Paragraph
8, and therefore deny the same.

0. The allegations of Paragraph 9 relate to alleged fictitious parties, and Defendants lack
sufficient information to admit or deny allegations related to unknown fictitious parties, and
therefore deny the same.

GENERAL ALLEGATIONS

10.  Defendants adopt and incorporate by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, Defendants deny the allegations of
Paragraph 10.

11.  Defendants state that the recorded document speaks for itself. To the extent a
response is required, Defendants admit the allegations of Paragraph 11.

12.  To the extent the allegations of Paragraph 12 contain Plaintiff’s legal conclusions, no
response is required. To the extent a response is required, Defendants deny the allegations of

Paragraph 12, and demand strict proof thereof.

{38901912;1} 2
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13.  To the extent the allegations of Paragraph 13 describe statutory provisions, no
response is required. To the extent a response is required, Defendants admit the allegations of
Paragraph 13.

14.  To the extent the allegations of Paragraph 14 describe statutory provisions, no
response is required. To the extent a response is required, Defendants admit only that a portion of an
HOA’s lien can have priority over a first deed of trust.

15. To the extent the allegations of Paragraph 15 describe statutory provisions, no
response is required. To the extent a response is required, Defendants admit only that a portion of an
HOA’s lien can have priority over a first deed of trust.

16.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
16, and therefore deny the same.

17.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
17, and therefore deny the same.

18.  Defendants admit only that Bank of America once claimed an interest in the Property
by way of its senior Deed of Trust. Defendants lack sufficient information to admit or deny the
remaining allegations of Paragraph 18, and therefore deny the same.

19.  Defendants state that the recorded documents speak for themselves. To the extent a
response is required, Defendants admit the allegations of Paragraph 19.

20.  Defendants state that the recorded documents speak for themselves. To the extent a
response 1s required, Defendants admit the allegations of Paragraph 20.

21.  Defendants admit the allegations of Paragraph 21.
22.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
22, and therefore deny the same.

23.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
23, and therefore deny the same.

24,  Defendants state that the recorded documents speak for themselves. To the extent a

response is required, Defendants admit the allegations of Paragraph 24.
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25.  Defendants state that the recorded documents speak for themselves. To the extent a
response is required, Defendants admit the allegations of Paragraph 25.

26.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
26, and therefore deny the same.

27.  Defendants state that the recorded documents speak for themselves. To the extent a
response 18 required, Defendants admit the allegations of Paragraph 27.

28. Defendants lack sufficient information to admit or deny the allegations of Paragraph
28, and therefore deny the same.

29.  Defendants admit only that a Trustee’s Deed Upon Sale states that the Property was
sold at a foreclosure sale on April 12, 2011. Defendants lack sufficient information to admit or deny
the remaining allegations of Paragraph 29, and therefore deny the same.

30.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
30, and therefore deny the same. |

31.  Defendants admit only that a Trustee’s Deed Upon Sale recorded on April 13, 2011
purports to convey the Property to Plaintiff, Defendants specifically deny that their respective
interests in the Property were extinguished by the HOA foreclosure sale. Defendants further deny
that Plaintiff is in fact the legal and equitable owner of the Property.

32.  Defendants deny the allegations of Paragraph 32, and demand strict proof thereof.

33.  Defendants deny the allegations of Paragraph 33, and demand strict proof thereof.

34, To the extent the allegations of Paragraph 34 describe statutory provisions, no
response 1s required. To the extent a response is required, Defendants admit the allegations of
Paragraph 34.

35. To the extent the allegations of Paragraph 35 describe statutory provisions, no
response 1s required. To the extent a response is required, Defendants admit only that a portion of an
HOA’s lien can have priority over a first deed of trust.

36.  Defendants lack sufficient information to admit or deny the allegations of Paragraph

36, and therefore deny the same.
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37.

Defendants lack sufficient information to admit or deny the allegations of Paragraph

37, and therefore deny the same.

38.

Defendants lack sufficient information to admit or deny the allegations of Paragraph

38, and therefore deny the same.

39.

Defendants lack sufficient information to admit or deny the allegations of Paragraph

39, and therefore deny the same.

40.

Defendants lack sufficient information to admit or deny the allegations of Paragraph

40, and therefore deny the same.

41.
42.
43.

Defendants admit the allegations of Paragraph 41.
Defendants admit the allegations of Paragraph 42.

Defendants lack sufficient information to admit or deny the allegations of Paragraph

43, and therefore deny the same.

44,

Defendants lack sufficient information to admit or deny the allegations of Paragraph

44, and therefore deny the same.

45.
46.
47.

Defendants deny the allegations of Paragraph 45, and demand strict proof thereof.
Defendants deny the allegations of Paragraph 46, and demand strict proof thercof.

To the extent the allegations of Paragraph 47 describe statutory provisions or contain

Plaintiff’s legal conclusions, no response is required. To the extent a response is required,

Defendants deny the allegations of Paragraph 47, and demand strict proof thercof.

48.

To the extent the allegations of Paragraph 48 describe statutory provisions or contain

Plaintiff’s legal conclusions, no response is required. To the extent a response is required,

Defendants deny the allegations of Paragraph 48, and demand strict proof thereof.

49.
50.
51.
52.
53.

Defendants deny the allegations of Paragraph 49, and demand strict proof thereof.
Defendants deny the allegations of Paragraph 50, and demand strict proof thereof.
Defendants deny the allegations of Paragraph 51, and demand strict proof thereof.
Defendants deny the allegations of Paragraph 52, and demand strict proof thereof.

Defendants state that the recorded document speaks for itself. To the extent a

response is required, Defendants admit the allegations of Paragraph 53.
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54,  Defendants étate that the recorded document speaks for itself. To the extent a
response is required, Defendants admit the allegations of Paragraph 54.

55. Defendants admit that Recontrust conducted a foreclosure sale pursuant to the First
Deed of Trust. Defendants deny the remaining allegations of Paragraph 55, and demand strict proof
thereof.

56.  Defendants state that the recorded documents speak for themselves. To the extent a
response is required, Defendants admit only that EZ Properties purchased the Property at the
foreclosure sale. Defendants deny the remaining allegations of Paragraph 56, and demand strict
proof thereof.

57.  Defendants admit only that EZ Properties purchased the Property at the foreclosure
sale. Defendants lack sufficient information to admit or deny the remaining allegations of Paragraph

57, and therefore deny the same.

58.  Defendants state that the recorded document speaks for itself. To the extent a
response is required, Defendants lack sufficient information to admit or deny the allegations of
Paragraph 58, and therefore deny the same.

59.  Defendants state that the recorded document speaks for itself. To the extent a
response is required, Defendants lack sufficient information to admit or deny the allegations of
Paragraph 59, and therefore deny the same.

60.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
60, and therefore deny the same.

61.  Defendants state that the recorded document speaks for itself. To the extent a
response is required, Defendants lack sufficient information to admit or deny the allegations of
Paragraph 61, and therefore deny the same.

62.  To the extent the allegations of Paragraph 62 contain Plaintiff’s legal conclusions, no
response is required. To the cxtent a response is required, Defendants admit only that the Nevada
Supreme Court held that NRS 116.3116 does provide homeowners associations with a limited super-

priority lien in SFR Investments Pool 1, LLCv. U.S. Bank, N.A.
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63.  To the extent the allegations of Paragraph 63 contain Plaintiff’s legal conclusions, no

response is required. To the extent a response is required, Defendants admit that the Nevada
Supreme Court held that NRS 116.3116 does provide homeowners associations with a limited super-
priority lien in SFR Investments Pool I, LLC v. U.S. Bank, N.A. Defendants further state that the
Nevada Supreme Court has made no pronouncement regarding the constitutionality of NRS 116, ef
seq.

64. To the extent the allegations of Paragraph 64 describe statutory provisions or contain
Plaintiff’s legal conclusions, no response is required. To the extent a response is required,
Defendants deny that the quoted language has the meaning ascribed to it by Plaintiff,

65.  To the extent the allegations of Paragraph 65 describe statutory provisions or contain

Plaintiff’s legal conclusions, no response is required. To the extent a response is required,

Defendants deny the allegations of Paragraph 65, and demand strict proof thereof.

66.  Defendants deny the allegations of Paragraph 66, and demands strict proof thereof.
FIRST CAUSE OF ACTION
(Quiet Title Against All Defendants)
67.  Defendants adopt and incorporate by reference all the preceding paragraphs as though

set forth fully herein. To the extent a response is required, Defendants deny the allegations of

Paragraph 67.
68.  Defendants deny the allegations of Paragraph 68, and demand strict proof thereof.
69.  Defendants deny the allegations of Paragraph 69, and demand strict proof thereof.
70.  Defendants deny the allegations of Paragraph 70, and demand strict proof thereof.
71.  Defendants deny the allegations of Paragraph 71, and demand strict proof thereof.
72.  Defendants deny the allegations of Paragraph 72, and demand strict proof thereof.
73.  Defendants deny the allegations of Paragraph 73, and demand strict proof thereof.
74.  Defendants deny that they claim any interest in the Property. The remaining

allegations are not directed at Defendants, and thus no response is required.

{38901912:1} 7
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75.  Defendants deny that there is a justiciable controversy between Defendants and
Plaintiff regarding the right, title, and interest to the Property. The remaining allegations of
Paragraph 75 are not directed at Defendants, and thus no response is required.

76.  Defendants deny that they claim any interest in the Property. The remaining
allegations of Paragraph 76 are not directed at Defendants, and thus no response is required.

77.  Defendants deny the allegations of Paragraph 77, and demand strict proof thereof,

78.  Defendants deny that there 1s a justiciable controversy between Defendants and
Plaintiff regarding the right, title, and interest to the Property. The remaining allegations of
Paragraph 78 arc not directed at Defendants, and thus no response is required.

79.  Defendants deny the allegations of Paragraph 79, and demand strict proof thereof.

80.  Defendants deny the allegations of Paragraph 80, and demand strict proof thereof.

81.  Defendants deny the allegations of Paragraph 81, and demand strict proof thereof.

82.  Defendants deny the allegations of Paragraph 82, and demand strict proof thereof.

83.  Defendants deny the allegations of Paragraph 83, and demand strict proof thereof.

SECOND CAUSE OF ACTION

(Unjust Enrichment against BANA [BAC Home Loans], Recontrust, and EZ Properties)

84.  Defendants adopt and incorporate by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, Defendants deny the allegations of
Paragraph 84,

85.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
85, and therefore deny the same.

86.  Defendants deny the allegations of Paragraph 86, and demand strict proof thereof.

87.  Defendants admit only that Bank of America sold the Property pursuant to its rights
under its senior Deed of Trust. Defendants deny the remaining allegations of Paragraph 87, and
demand strict proof thereof.

88.  Defendants deny the allegations of Paragraph 88, and demand strict proof thereof.

89.  Defendants deny the allegations of Paragraph 89, and demand strict proof thereof.

90.  Defendants deny the allegations of Paragraph 90, and demand strict proof thereof.

£38901912;1} 8
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91.  Defendants deny the allegations of Paragraph 91, and demand strict proof thereof.

THIRD CAUSE OF ACTION

(Equitable Mortgage against all Defendants)

92.  Defendants adopt and incorporate by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, Defendants deny the allegations of
Paragraph 92.

93.  Defendants lack sufficient information to admit or deny the allegations of Paragraph
93, and therefore deny the same.

94.  Defendants deny the allegations of Paragraph 94, and demand strict proof thercof.

95.  Defendants admit only that Bank of America sold the Property pursuant to its rights
under its senior Deed of Trust. Defendants deny the remaining allegations of Paragraph 95, and
demand strict proof thereof.

96.  Defendants deny the allegations of Paragraph 96, and demand strict proof thereof.

97.  Defendants deny the allegations of Paragraph 97, and demand strict proof thereof,

98. Defendants deny the allegations of Paragraph 98, and demand strict proof thercof.

99.  Defendants deny the allegations of Paragraph 99, and demand strict proof thereof.

100. Defendants deny the allegations of Paragraph 100, and demand strict proof thereof.

101. Defendants deny the allegations of Paragraph 101, and demand strict proof thereof.

FOURTH CAUSE OF ACTION

(Slander of Title against all Defendants)
102. Defendants adopt and incorporate by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, Defendants deny the allegations of

Paragraph 102.
103. Defendants deny the allegations of Paragraph 103, and demand strict proof thereof.
104. Defendants deny the allegations of Paragraph 104, and demand strict proof thereof.

105. Defendants state that the recorded document speaks for itself. To the extent a

response is required, Defendants admit the allegations of Paragraph 105.

(38901912;1} 9
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106. Defendants state that the recorded document speaks for itself. To the extent a
response is required, Defendants admit the allegations of Paragraph 106.

107. Defendants state that the recorded document speaks for itself. To the extent a
response is required, Defendants admit the allegations of Paragraph 107.

108. Defendants deny the allegations of Paragraph 108, and demand strict proof thereof.

109. Defendants deny the allegations of Paragraph 109, and demand strict proof thereof.

110. Defendants deny the allegations of Paragraph 110, and demand strict proof thereof.

111. Defendants deny the allegations of Paragraph 111, and demand strict proof thereof.

112. Defendants deny the allegations of Paragraph 112, and demand strict proof thereof.

FIFTH CAUSE OF ACTION

(Conversion against BOA [BAC Home Loans]| and Recontrust)

113. Defendants adopt and incorporate by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, Defendants deny the allegations of
Paragraph 113.

114. Defendants deny the allegations of Paragraph 114, and demand strict proof thereof.

115, Defendants deny the allegations of Paragraph 115, and demand strict proof thereof.

116. Defendants deny the allegations of Paragraph 116, and demand strict proof thereof.

117. Defendants admit only that Bank of America sold the Property pursuant to its rights
under its senior Deed of Trust. Defendants deny the remaining allegations of Paragraph 117, and
demand strict proof thereof.

118. Defendants admit only that Bank of America sold the Property pursuant to its rights
under its senior Deed of Trust. Defendants deny the remaining allegations of Paragraph 118, and
demand strict proof thereof.

119. Defendants deny the allegations of Paragraph 119, and demand strict proof thereof.

120.  Defendants deny the allegations of Paragraph 120, and demand sirict proof thereof.

121. Defendants deny the allegations of Paragraph 121, and demand strict proof thereof.

122. Defendants deny the allegations of Paragraph 122, and demand strict proof thereof.

SIXTH CAUSE OF ACTION

{38901912;1} 10
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(Equitable Relief — Wrongful Foreclosure)

123. Defendants adopt and incorporate by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, Defendants deny the allegations of
Paragraph 123.

124.  Defendants deny the allegations of Paragraph 124, and demand strict proof thereof.

125. Defendants deny the allegations of Paragraph 125, and demand strict proof thereof.

126. Defendants deny the allegations of Paragraph 126, and demand strict proof thereof.

127.  Defendants deny the allegations of Paragraph 127, and demand strict proof thereof.

128. Defendants deny the allegations of Paragraph 128, and demand strict proof thereof.

129. Defendants deny the allegations of Paragraph 129, and demand strict proof thereof.

130. Defendants deny the allegations of Paragraph 130, and demand strict proof thercof,

SEVENTH CAUSE OF ACTION

(Equitable Relief — Recission [sic])

131. Defendants adopt and incorporate by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, Defendants deny the allegations of
Paragraph 131.

132. Defendants deny the allegations of Paragraph 132, and demand strict proof thereof.

133. Defendants deny the allegations of Paragraph 133, and demand strict proof thereof.

134. Defendants deny the allegations of Paragraph 134, and demand strict proof thereof.

135. Defendants deny the allegations of Paragraph 135, and demand strict proof thereof.

136. Defendants deny the allegations of Paragraph 136, and demand strict proof thereof.

137. Defendants deny the allegations of Paragraph 137, and demand strict proof thereof.

138. Defendants deny the allegations of Paragraph 138, and demand strict proof thereof.

139. Defendants deny the allegations of Paragraph 139, and demand strict proof thereof.

PRAYER FOR RELIEF

A, Defendants deny that Plaintiff is entitled to the relief requested in Paragraph A of the

Prayer.

(38901912;1} 11
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B. Defendants deny that Plaintiff is entitled to the relief requested in Paragraph B of the

Prayer.

C. Defendants deny that Plaintiff is entitled to the relief requested in Paragraph C of the
Prayer.

D. Defendants deny that Plaintiff 1s entitled to the relief requested in Paragraph D of the
Prayer.

E. Defendants deny that Plaintiff is entitled to the relief requested in Paragraph E of the
Prayer.

F. Defendants deny that Plaintiff is entitled to the relief requested in Paragraph F of the
Prayer.

G. Defendants deny that Plaintiff is entitled to the relief requested in Paragraph G of the
Prayer.

H. Defendants deny that Plaintiff is entitled to the relief requested in Paragraph H of the
Prayet.

I. Defendants deny that Plaintiff is entitled to the relief requested in Paragraph I of the
Prayer.

AFFIRMATIVE DEFENSES

Defendants assert the following additional defenses. Discovery and investigation of this case
1s not yet complete, and Defendants reserve the right to amend this Answer by adding, deleting, or
amending defenses as may be appropriate. In further answer to the Complaint, and by way of

additional defenses, Defendants aver as follows:

FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)

Plaintiff has failed to state facts sufficient to constitute any cause of action against any

Defendant.
SECOND AFFIRMATIVE DEFENSE
(Void for Vagueness)
{38901912;1} 12
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To the extent that Plaintiffs' interpretation of NRS 116.3116 is accurate, the statute, and

Chapter 116, are void for vagueness as applied to this matter.

THIRD AFFIRMATIVE DEFENSIE

(Due Process Violations)
A senior deed of trust beneficiary cannot be deprived of its property interest in violation of
the Procedural Due Process Clause of the Fourteenth Amendment of the United States Constitution
and Article 1, Sec. 8, of the Nevada Constitution.

FOURTH AFFIRMATIVE DEFENSE

(Tender, Estoppel, Laches, and Waiver)
The super-priority lien was satisfied prior to the homeowners association’s foreclosure under

the doctrines of tender, estoppel, laches, or waiver.

FIFTH AFFIRMATIVE DEFENSE

(Commercial Reasonableness and Violation of Good Faith)
The homeowners association’s foreclosure sale was not commercially reasonable, and the
circumstances of the sale of the property violated the homeowners association's obligation of good

faith and duty to act in a commercially reasonable manner.

SIXTH AFFIRMATIVE DEFENSE

(Failure to Mitigate Damages)
Plaintiff’s claims are barred in whole or in part because of its failure to take reasonable steps
to mitigate its damages, if any.

SEVENTH AFFIRMATIVE DEFENSE

(No Standing)
Plaintiff lacks standing to bring some or all of its claims and causes of action.

EIGHTH AFFIRMATIVE DEFENSE

(Unclean Hands)
Defendants aver the affirmative defense of unclean hands.

NINTH AFFIRMATIVE DEFENSE

(Plaintiff is Not Entitled to Relief)

{38901912;1} 13
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Defendants deny that Plaintiff is entitled to any relief for which it prays.
TENTH AFFIRMATIVE DEFENSE

(Failure to Do Equity)
Defendants aver the affirmative defense of failure to do equity.

ELEVENTH AFFIRMATIVE DEFENSE

(Failure to Provide Notice)
Defendants were not provided proper notice of the “super-priority” assessment amounts and
of the homeowners association’s foreclosure sale, and any such notice provided to Defendants failed
to comply with the statutory and common law requirements of Nevada and with state and federal

constitutional law.

TWELFTH AFFIRMATIVE DEFENSE

(Void Foreclosure Sale)
The HOA foreclosure sale is void for failure to comply with the provisions of NRS Chapter

116, and other provisions of law.

THIRTEENTH AFFIRMATIVE DEFENSE

(Federal Law)
The homeowners association’s sale is void or otherwise fails to extinguish the applicable

deed of trust because it violates provisions of the United States Constitution and/or applicable

federal law.

FOURTEENTH AFFIRMATIVE DEFENSE

(Due Process — Facially Unconstitutional Provisions)

Chapter 116 of the Nevada Revised Statutes is facially unconstitutional because its “opt-in”
notice provisions do not mandate that reasonable and affirmative steps be taken to give actual notice
to a record lien holder before depriving that lien holder of its property rights, in violation of the Due
Process Clauses of the Fifth and Fourteenth Amendments of the United States Constitution and of

the Nevada Constitution.

FIFTEENTH AFFIRMATIVE DEFENSE

(SFR Investments Cannot be Applied Retroactively)

£38901912:1} 14
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The Deed of Trust cannot be extinguished by the HOA foreclosure sale because the Nevada

Supreme Court’s decision in SFR Investments Pool I, LLC v. U.S. Bank, N.A., 334 P.3d 408 (2014)

cannot be applied retroactively.

SIXTEENTH AFFIRMATIVE DEFENSE

(Additional Affirmative Defenses)
Pursuant to NRCP 11, Defendants reserve the right to assert additional affirmative defenses

in the event discovery and/or investigation disclose the existence of other affirmative defenses.

PRAYER FOR RELIEF

WHEREFORE, Defendants pray for the following:
1. That Plaintiff’s Complaint be dismissed in its entirety with prejudice and that Plaintiff
take nothing by way of its Complaint;
2. For attorney’s fees and costs for defending this action; and
3. For such other and further relief as this Court deems just and proper.
CROSS-CLAIMS

GENERAL ALLEGATIONS

1. Bank of America, N.A. (Bank of America) is a national association with its principal
place of business in North Carolina.

2. Plaintiff/Counter-Defendant Las Vegas Development Group, LLC (Plaintiff) is a
Nevada limited liability company doing business in Clark County, Nevada.

3. Cross-Defendant Nevada Trails II Community Association (HOA) is a Nevada non-
profit corporation doing business in Clark County, Nevada.

4, Cross-defendant Absolute Collection Services, LLC (HOA Trustee) is a Nevada
limited liability company doing business in Clark County, Nevada.

5. Venue is proper in the Eighth Judicial District under NRS 13.010(a) because this

action seeks to determine an interest in property located within Clark County, Nevada.

[38901912:1} 15
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6. Under Nevada law, homeowners associations have the right to charge property
owners residing within the community assessments to cover the homeowners association’s expenses
for maintaining or improving the community, among other things.

7. When these assessments are not paid, the homeowners association may both impose
and foreclose on a lien.

8. A homeowners association may impose a lien for “any penalties, fees, charges, late
charges, fines and interest charged” under NRS 116.3102(1)(j)-(n). NRS 116.3116(1).

9. NRS 116.3116 makes a homeowners association’s lien for assessments junior to a
first deed of trust beneficiary’s secured interest in the property, with one limited exception: a
homeowners association’s lien is senior to a first deed of trust beneficiary’s secured interest “to the
extent of any charges incurred by the association on a unit pursuant to NRS 116.310312 and to the
extent of the assessments for ‘common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence of acceleration
during the 9 months immediately preceding institution of an action to enforce the lien[.]” NRS
116.3116(2)(c).

10.  According to the Nevada Supreme Court’s decision in SFR Investments Pool 1, LLC
v. US. Bank, N.A., 334 P.3d 408 (2014), if a homeowners association properly forecloses on its
super-priority lien, it can extinguish a first deed of trust. However, the HOA’s foreclosure in this
case did not extinguish Bank of America’s first deed of trust because the foreclosure did not comply
with Nevada law and was commercially unreasonable as a matter of law. To deprive Bank of
America of its deed of trust under the circumstances of this case would deprive Bank of America of
its due process rights.

The Deed of Trust Foreclosure

11. On or about March 16, 2007, Jose Perez, Jr. (Borrower) refinanced a loan secured by
real property located at 7639 Turquoise Stone Court, Las Vegas, Nevada 89113 (the Property) by
way of another loan in the amount of $456,000.00, which was secured by a deed of trust (the Deed

of Trust). On the same day, Borrower executed this Deed of Trust in favor of Countrywide Bank,

{38901912;1} 16
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FSB. (Countrywide), which was recorded on March 28, 2007. A true and correct copy of this Deed
of Trust is attached as Exhibit A.

12, This Deed of Trust was subsequently assigned to The Bank of New York Mellon
FKA The Bank of New York, as Trustee for the Certificateholders of the CWALT, Inc. Alternative
Loan Trust 2007-OA8 Mortgage Pass-through Certificates, Series 2007-OA8 via an Assignment of
Deed of Trust on November 19, 2010. This Assignment was recorded on December 2, 2010. A true
and correct copy of the Assignment is attached as Exhibit B.

13.  This Deed of Trust was next assigned to Bank of America via a Corporation
Assignment of Deed of Trust Nevada on April 12, 2011. This Assignment was recorded on April
14, 2011. A true and correct copy of the Assignment is attached as Exhibit C.

14.  The Deed of Trust provides that, if the Borrower defaults in paying the indebtedness
the Deed of Trust secures, or fails to perform any agreement in the Note or Deed of Trust, Bank of
America may, upon notice to the Borrower, declare the amounts owed under the Note immediately
due and payable.

15.  The Borrower defaulted under the terms of the Note and Deed of Trust.

16.  Accordingly, after complying with all statutory requirements, Bank of Amecrica
foreclosed on the Property, selling it to EZ Properties, LLC at public auction on August 29, 2011, for
$151,300.00. A true and correct copy of the Trustee’s Deed Upon Sale Nevada is attached as
Exhibit D. EZ Properties subsequently sold the Property to James Blaha.

The HOA Lien and Foreclosure

17. Upon information and belief, Borrower failed to the pay the HOA all amounts due to
it. Accordingly, on April 12, 2010, the HOA, through its agent, the HOA Trustee, recorded a Notice
of Delinquent Assessment Lien. The Lien stated the total amount due to the HOA was $908.00,
which included assessments, dues, interest, and fees. A true and correct copy of the Lien 1s attached
as Exhibit E. The Lien neither identifies the super-priority amount claimed by the HOA, not
describes the “deficiency in payment” required by NRS 116.31162(1)(b)(1).

18. On July 23, 2010, the HOA, through the HOA Trustee, recorded a Notice of Default

and Election to Sell Under Notice of Delinquent Assessment. The Notice stated the total amount

(38901912;1} 17
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due to the HOA was $1,917.00, which included assessments, dues, interest, and fees. A true and
correct copy of the Notice of Default is attached as Exhibit F. The Notice neither identifies the
super-priority amount claimed by the HOA, nor describes the “deficiency in payment” required by
NRS 116.31162(1)(b)(1).

19. In response, Bank of America sent a letter to the HOA Trustee, which inquired as to
the super-priority amount of the HOA’s lien, and stated that Bank of America “offer[s] to pay the
[super-priority] sum upon presentation of adequate proof of the same by the HOA.” A true and
correct copy of the Letter, which states the incorrect date due to the autométic date change function
in Microsoft Word, is attached as Exhibit G.

20.  The HOA Trustee responded on August 12, 2010, explaining it did not believe the
super-priority lien could be foreclosed independently, as the lien did not come into existence until
after the senior deed of trust on a property was foreclosed. The HOA Trustee explained that it
“recognize[d] [Bank of America]’s position as the first mortgage company as the senior lien holder.”
A true and correct copy of this letter is attached as Exhibit H.

21.  After making these representations to Bank of America, the HOA Trustee proceeded
with the foreclosure process of the sub-priority portion of the HOA’s lien, recording a Notice of
Trustee’s Sale on October 28, 2010. This Notice stated the total amount due to the HOA was
$2,989.00, which included assessments, dues, interest, and fees, and set the foreclosure sale for
December 7, 2010. A true and correct copy of the Notice of Sale is attached as Exhibit I. The
Notice neither identifies the super-priority amount claimed by the HOA, nor describes the
“deficiency in payment” required by NRS 116.31162(1)(b)(1).

22.  Innone of the recorded documents nor in any notice did the HOA specify whether it
was foreclosing on the super-priority portion of its lien, if any, or on the sub-priority portion of its
lien.

23.  In none of the recorded documents nor in any notice did the HOA specify that Bank
of America’s interest in the Property would be extinguished by the HOA foreclosure. The HOA
Trustee’s correspondence to Bank of America, in fact, indicated Bank of America’s interest in the

Property would not be extinguished by any foreclosure sale conducted by the [TOA.
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24, On April 12, 2011, the HOA, through the HOA Trustee, non-judicially foreclosed on
the HOA’s interest in the Property, selling that interest to Plaintiff for $5,200.01. A true and correct
copy of the Trustee’s Deed Upon Sale is attached as Exhibit J.

25. The HOA’s foreclosure sale was invalid and did not extinguish Bank of America’s
first Deed of Trust because Bank of America’s super-priority tender extinguished any super-priority
lien held by the HOA.

26. The HOA Trustee’s sale of the HOA’s interest in the Property for less than 1% of the
value of the loan secured by Bank of America’s first Deed of Trust and, on information and belief, a
similarly diminutive percentage of the Property’s fair market value, is commercially unreasonable
and not in good faith as required by NRS 116.1113.

27.  The HOA’s foreclosure sale was commercially unreasonable because neither the
HOA nor its agents identified the super-priority portion of the lien prior to the sale, as required by
NRS 116.31162(b)(1), and thereby deprived Bank of America of its ability to submit payment of the
super-priority amount.

28. The HOA’s foreclosure sale was invalid and did not extinguish Bank of America’s
Deed of Trust because Bank of America attempted to obtain the super-priority amount from the
HOA Trustee prior to the foreclosure sale in an attempt to submit payment and protect its interest.
Neither the HOA nor any of its agents provided this information to Bank of America prior to

conducting the foreclosure sale.

FIRST CAUSE OF ACTION

(Quiet Title Against Plaintiff)
29.  Bank of America repeats and re-alleges the preceding paragraphs as though fully set
forth herein and incorporates the same by reference. |
30.  Pursuant to NRS 30.010, et seq., this Court has the power and authority to declare
Bank of America’s rights and interests in the Property.

NRS Chapter 116 Violates Bank of America’s Right to Procedural Due Process

{38901912;1) 19
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31.  Bank of America asserts that Chaptér 116 of the Nevada Revised Statutes’ scheme of
HOA super-priority non-judicial foreclosure violates Bank of America’s procedural due process
rights under the state and federal constitutions.

32. The Fourteenth Amendment of the United States Constitution and Article 1, Sec. 8, of
the Nevada Constitution protect Bank of America from being deprived of its Deed of Trust in
violation of procedural due process guarantees of notice and an opportunity to be heard.

33. Bank of America asserts that there is no way to apply Nevada’s scheme of non-
judicial HOA super-priority foreclosure that complies with Nevada and the United States’ respective
guarantees of procedural due process.

34.  The state of Nevada has become sufficiently intertwined with HOA foreclosures such
that state and federal procedural due process protections for Bank of America’s Deed of Trust apply,
to wit:

a) The super-priority lien did not exist at common law, but rather 1s imposed by
legislative fiat.

b) Nevada’s legislature made super-priority mandatory and it could not be
altered by private contract.

c) The super-priority lien has no nexus whatsoever to a private agreement
between the HOA and Bank of America, but, again, is imposed by legislative enactment.

35.  Since the state of Nevada is responsible for the creation of the super-priority lien and
has made it mandatory, then the state of Nevada’s HOA super-priority can fairly be said to be the
result of state action subject to procedural due process safeguards.

36.  On its face, Nevada’s scheme of non-judicial HOA super-priority foreclosure lacks
any pre- or post- deprivation methods of providing Bank of America with notice and an opportunity
to be heard:

a) NRS 116.31162 and NRS 116.311635 do not require that an HOA provide

Bank of America with written notice of the sum that constitutes the super-priority portion of

the assessment lien.
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b) Chapter 116 of NRS secks to compel Bank of America to pay the entirety of
the HOA’s lien, but does not provide Bank of America with any procedure for
reimbursement.

c)

foreclosure by providing a purchaser at an HOA foreclosure sale with title that is not subject

Chapter 116 of NRS seeks to insulate its scheme of super-priority non-judicial

to equity or right of redemption.

d) Chapter 116 of NRS fails to provide Bank of America with a statutorily-
enforceable mechanism to compel an HOA to inform Bank of America of the sum of the
HOA super-priority amount.

e)

action before the foreclosure to contest the HOA’s failure to provide it with constitutionally-

Chapter 116 of NRS fails to provide Bank of America with a private right of

mandated notice of the super-priority sum and a right to challenge the HOA’s calculation of

that sum.

f)

action after the foreclosure to contest the HOA’s failure to provide it with constitutionally-

Chapter 116 of NRS fails to provide Bank of America with a private right of

mandated notice of the super-priority sum.
37.  Bank of America requests that this Court set aside the HOA foreclosure sale because
NRS 116°s scheme of HOA super-priority foreclosure violates the procedural due process clauses of

The Fourteenth Amendment of the United States Constitution and Article 1, Sec. 8, of the Nevada

Constitution,

Additional Reasons the HOA Foreclosure Sale Did Not Extinguish the Senior Deed of Trust

38. The HOA sale did not extinguish the Deed of Trust for additional reasons stated

below.

39,  The foreclosure sale did not extinguish the Deed of Trust because the recorded
notices, even if they were in fact provided, failed to describe the lien in sufficient detail as required
by Nevada law, including, without limitation: whether the deficiency included a “super-priority”

component, the amount of the super-priority component, how the super-priority component was

calculated, or the consequences for failure to pay the super-priority component.
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40.  The foreclosure sale did not extinguish the Deed of Trust because Bank of America
tendered the super-priority amount to the HOA Trustee, thereby extinguishing the super-priority
portion of the HOA’s lien.

41. The foreclosure sale did not extinguish the Deed of Trust because the sale was
commercially unreasonable or otherwise failed to comply with the good faith requirement of NRS
116.1113 in several respects, including, without limitation: the lack of sufficient notice, the sale of
the Property for a fraction of the loan balance or actual market value of the Property, a foreclosure
that was not calculated to promote an equitable sales price for the Property or to attract proper
prospective purchasers, and a foreclosure sale that was designed and/or intended to result in a
maximum profit for the HOA and HOA Trustee without regard to the rights and interests of those
who have an interest in the loan and made the purchase of the Property possible in the first place.

42, The foreclosure sale did not extinguish the Deed of Trust because Plaintiff does not
qualify as a bona fide purchaser for value, because it was aware, or should have been aware, of the
existence of the Deed of Trust and the satisfaction of the super-priority component of the HOA’s

lien.

SECOND CAUSE OF ACTION

(Unjust Enrichment Against the HOA)

43.  Bank of America repeats and re-alleges the preceding paragraphs as though set forth
fully herein and incorporates the same by reference.

44,  Under NRS 116.3116(2), a homeowners association’s lien is split into two portions:
one which has super-priority, and another which is subordinate to a senior deed of trust.

45.  The portion of the lien with super-priority consists of only the last nine months of
assessments for common expenses incurred prior to the institution of an action to enforce the lien.
The remainder of a homeowners association’s lien is subordinate to a senior deed of trust.

46. Bank of America, through counsel, offered to pay the super-priority “sum upon
presentation of adequate proof of the same by the HOA” prior to the HOA’s foreclosure sale. This
amount constituted the last nine months of HOA assessments—the full amount the HOA could claim

had super-priority over the Deed of Trust.
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47.  The HOA, through the HOA Trustee, rejected Bank of America’s full super-priority
tender, and informed Bank of America of its position that the super-priority lien could not be
foreclosed independently, but instead came into existence only after the first deed of trust was

foreclosed.
48.  Rather than accepting a payment which would satisfy the super-priority portion of its

lien, and despite its representations to Bank of America, the HOA, through the HOA Trustee,

foreclosed on the Property.
49, By foreclosing on the Property after rejecting Bank of America’s full super-priority
tender, the HOA was unjustly enriched in an amount at least equal to the full value of the proceeds it

received from the foreclosure sale.
50.  Bank of America is entitled to a reasonable amount of the benefits obtained by the
HOA based on a theory of unjust enrichment.
51.  Bank of America was required to retain an attorney to prosecute this action, and is
therefore entitled to collect its reasonable attorney’s fees and costs.

THIRD CAUSE OF ACTION

(Unjust Enrichment Against the HOA Trustee)
52. Bank of America repeats and re-alleges the preceding paragraphs as though set forth
fully herein and incorporates the same by reference.

53. By continuing the foreclosure process after rejecting a tender which extinguished the
super-priority portion of the HOA’s lien, the HOA Trustee provided itself with the opportunity to
perform many additional services relating to the foreclosure on behalf of the HOA.

54, Consequently, the HOA Trustee has been unjustly enriched by refusing in bad faith to
accept Bank of America’s tender of the full super-priority amount. The HOA Trustee has been
unjustly enriched in an amount at least equal to the charges for services rendered after it rejected
Bank of America’s tender.

55. Bank of America is entitled to a reasonable amount of the benefits obtained by the

HOA Trustee based on a theory of unjust enrichment,
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56.  Bank of America was required to retain an attorney to prosecute this action, and is

therefore entitled to collect its reasonable attorney’s fees and costs.

FOURTH CAUSE OF ACTION

(Tortious Interference with Contractual Relations Against the HOA and HOA Trustee)

57.  Bank of America repeats and re-alleges the preceding paragraphs as though set forth
fully herein and incorporates the same by reference.

58. On March 16, 2007, Borrower executed a Deed of Trust in favor of Countrywide.

59. On April 12, 2011, the Deed of Trust was assigned to Bank of America.

60. On July 23, 2010, the HOA, through the HOA Trustee, recorded a Notice of Default
and Election to Sell Under Notice of Delinquent Assessment.

61. After the HOA Trustee recorded the Notice of Default, Bank of America offered to
pay the super-priority amount to the HOA Trustee to satisfy the super-priority portion of the TIOA’s
lien. This amount constituted the last nine months of delinquent assessments—the maximum
amount the HOA could claim had super-priority over the Deed of Trust. The HOA Trustee rejected
this super-priority tender.

62.  Rather than accepting a payment which would satisfy the super-priority portion of its
lien, and despite its representations to Bank of America, the HOA, through the HOA Trustee,
foreclosed on the Property, purporting to sell the HOA’s interest to Plaintiff for $5,200.01.

63. The HOA’s decision to foreclose on the Property rather than accepting Bank of
America’s super-priority tender was designed to disrupt the contractual relationship between Bank of
America and Borrower by extinguishing the senior Deed of Trust.

64. The HOA’s foreclosure allowed the HOA to .recover the full value of its lien, rather
than just the amount of the lien with super-priority over Bank of America’s Deed of Trust.

635. While the HOA Trustee’s rejection of tender and subsequent foreclosure sale allowed
the HOA to recover the full value of its nominal lien, it has put in dispute whether Bank of
America’s Deed of Trust was the senior lien on the Property when it was foreclosed.

66. Bank of America is entitled to a declaration establishing that its Deed of Trust

survived the foreclosure sale, or, in the alternative, monetary damages equal to the value secured by
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its Deed of Trust that was purportedly extinguished as a direct result of the HOA and HOA Trustee’s
intentional acts.

67.  Bank of America was required to retain an attorney to prosecute this action, and 1s
therefore entitled to collect its reasonable attorney’s fees and costs.

FIFTH CAUSE OF ACTION

(Breach of NRS 116.1113 Against the HOA and HOA Trustee)

68.  Bank of America repeats and re-alleges the preceding paragraphs as though set forth
fully herein and incorporates the same by reference.

69.  NRS 116.1113 provides that every duty governed by NRS 116, Nevada’s version of
the Unitorm Common Interest Ownership Act, must be performed in good faith.

70.  Prior to the foreclosure of the Property, Bank of America tendered the full super-
priority amount to the HOA Trustee. The HOA Trustee, acting on behalf of the HOA, rejected the
super-priority tender.

71.  Rather than accepting this super-priority payment, the HOA and HOA Trustee
determined in bad faith to foreclose on the Prc;perty pursuant to NRS 116.

72.  While the HOA Trustee’s rejection of tender and subsequent bad-faith foreclosure
sale allowed the HOA to recover the full value of its nominal lien, it has put in dispute whether Bank
of America’s Deed of Trust was the senior lien on the Property when it was foreclosed.

73. Bank of America is entitled to a declaration establishing that its Deed of Trust
survived the foreclosure sale, or, in the alternative, monetary damages equal to the value secured by
its Deed of Trust that was purportedly extinguished as a direct result of the HOA and HOA Trustee’s
bad-faith foreclosure.

74.  Bank of America was required to retain an attorney to prosecute this action, and is

therefore entitled to collect its reasonable attorney’s fees and costs.

SIXTH CAUSE OF ACTION

(Wrongful Foreclosure Against the HOA and HOA Trustee)
75.  Bank of America repeats and re-alleges the preceding paragraphs as though set forth

fully herein and incorporates the same by reference.
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76.  Prior to the HOA’s foreclosure sale, Bank of America tendered the full super-priority
amount of the HOA’s lien to the HHOA Trustee. The HOA Trustee, acting on behalf of the HOA,
rejected the super-priority tender.

77.  Bank of America’s tender extinguished the super-priority portion of the HOA’s lien.
Consequently, the HOA’s foreclosure of the super-priority portion of its lien was wrongful, as
Borrower was not in default for that portion of the lien.

78.  The HOA and HOA Trustee’s wrongful foreclosure has put in dispute whether Bank
of America’s Deed of Trust was the senior lien on the Property when it was foreclosed.

79. Bank of America is entitled to a declaration establishing that its Deed of Trust
survived the foreclosure sale, or, in the alternative, monetary damages equal to the value secured by
its Deed of Trust that was purportedly extinguished as a direct result of the HOA and HOA Trustee’s
wrongful foreclosure.

80.  Bank of America was required to retain an attorney to prosecute this action, and is

therefore entitled to collect its reasonable attorney’s fees and costs.
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PRAYER FOR RELIEF

WHEREFORE, Bank of America prays for the following:

1. A declaration establishing that the super-priority portion of the HOA’s lien is

eliminated as a result of Bank of America’s tender of the full super-priority amount;

2. A declaration establishing that Bank of America’s Deed of Trust was not

extinguished by the HOA’s foreclosure salc;

3. Judgment in Bank of America’s favor against the HOA for the damages it caused

Bank of America in an amount in excess of $10,000.00;

4, Judgment in Bank of America’s favor against the HOA Trustee for the damages it

caused Bank of America in an amount in excess of $10,000.00;
5. Reasonable attorney’s fees as special damages and the costs of the suit; and

6. For such other and further relief the Court deems proper.

DATED: August _, 2016

AKERMAN LLP

/s/ William S. Habdas

138901912;13

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

WILLIAM S. HABDAS, ESQ.
Nevada Bar No. 13138

AXKFRMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: darren.brenner@akerman.com
Email: william.habdas(@akerman.com

Attorneys for Bank of America, N.A., successor

by merger to BAC Home Loans Servicing, LP,
and Recontrust Company, N.A.
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(A) "Security Instrument’ means this document, which is dated MARCH 16, 2007 .

together with all Riders 1o this document.
(D) "Borrower" is

JOSE PEREZ JR, AN UNMARRIED MAN

Borrower is the trustor under this Security Instrument.

(C) "Lender” is
Countrywide Bank, FS5B.

Lenderisa
FED 8SVGS BANK

organized and existing under the lawsof THE UNITED STATES . Lender's address is
1199 North Fairfax St. 5te.500
Alexandria, VA 22314 .

{D) "Trusiee" is
ReconTrust Company, N.A

225 West Hillcrest Dr., MSN T0O-02

Thousand 0aks91360

(E) "MERS" is Mortgage Elcctronic Registration Systems, Inc, MERS is a separale corporation that is ac:ung
solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this
Secarity Instrument, MERS is organized and existing under the laws of Delaware, and has an address and
telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.

(F) "Nete"” means the promissory note signed by Borrower and dated MARCH 16, 2007

The Note states that Borrower owes Lender
FOUR HUNDRED FIFTY SIX THOUSAND and 00/100

Dollars (U.S.$ 456,000.00 ) plus interest. Borrower has promised to pay this debt in regular
Periodic Payments and to pay the debt in full not later than  APRIL 01, 2037

{G) "Property"” means the property that is described below under the heading “Transfer of R:ghts in the
Pro

(H‘)p:nlian" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus inicrest.

() "Riders" mecans all Riders to this Security Instrument that are executed by Borrower. The following
Riders are 1o be cxecuted by Borrower [check box as applicable]:

Adjustable Rate Rider [: Condominium Rider Q Second Home Rider
Balloon Rider Planned Unit Development Rider L] 1-4 Family Rider
YA Rider Biweckly Payment Rider Other(s) [specify]
@B -6A(NV) (0507) CHL (11/05) Page 2 of 16 Form 3029 1/01
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(J) "Applicable Law" means all conwolling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.

(K) "Community Association Dues, Fees, and Assessments’ mcans all ducs, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners association
or similar organization,

(L) “Electronic Funds Transfer' mcans any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an
account, Such term includes, bul is not limited 10, point-of-sale transfers, automated teller machine
transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.

(M) "Escrow Items'' mecans those itemns that are described in Section 3.

(N) "Miscetlancous Proceeds' means any compensalion, setilement, award of damages, or proceeds paid by
any third party (other than insurance procecds paid under the coverages described in Section 5) for: (i) damage
10, or destruction of, the Property: (ii) condemnation or other taking of all or any part of the Property; (ii)
conveyance in lien of condemnation: or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Propenty.

(O) "Mortgage Insurance' mecans insurance protecting Lender against the nonpayment of, or default on, the
Loan.

(P) "Periodic Payment" means the regularly scheduled amount duc for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.

{(Q) "RESPA" mcans the Real Estate Settlement Procedures Act (12 11.S8.C. Section 2601 e1 seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as thcy might be amended from time to time, or
any additional or successor legislation or regulation that governs the same subject matter, As used in this
Security Instrument, “RESPA" refers to all requirements and restrictions that are imposed in regard 10 a
"federally related mortgage loan® even if the Loan does not qualify as a "federally related mortgage loan®
under RESPA,

(R) “"Successor in Interest of Borrower' means any party that has taken titlc to the Property, whether or not
that party has assumed Borrower’s obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender’s successors
and assigns) and the successors and assigns of MERS. This Sccurity Instrument secures to Lender: (i) the
repayment of the Loan, and all renewals, extensions and modifications of the Nole; and (ii) the performance of
Bormmower's covenants and agreements under this Security Instrument and the Note, For this purpose, Borrower

3% -6A(NV) (0507)  CHL (11/05) Page 3 of 16 Form 3029 1/01
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irrevocably granis and conveys (o Trustee, in trust, with power of sale, the following described property
located in the COUNTY

[Type of Recording Jurisdiction]
CLARK

ISNam-e of Recording Jurisdiction]
LOT ONE HUNDRED THIRTY (130) OF NEVADA TRAILS NC., 22 PHASE 1,

AS SHOWN BY MAP THEREOF ON FILE IN BOOK 122 OF PLATS, FPAGE
85, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY,
NEVADA.

which currently has the address of
76329 TURQUOISE STONE CT, LAS VEGAS

{Strec/City]
Nevada 89113-3275 ("Property Address™):

[Zip Code]

TOGETHER WITH all the improvements now or hereaficr erected on the property, and all casements,
appuricnances, and fixtures now or hereafter a part of the property, All replacements and additions shall also
be covered by this Sccurity Instrument. All of the forcgoing is referred 1o in this Security Instrument as the
“Property.” Borrower understands and agrees that MERS holds only legal title to the interests granted by
Borrower in this Sccurity Instrument, but, if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender's successors and assigns) has the right: to exercise any or all of those interests, including,
but not limited to, the right to foreclose and scll the Property: and to take any action required of Lender
including, but not limited to, releasing and canceling this Secuarity Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the
right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of
record. Borrower warrants and will defend generally the title 1o the Property against all claims and demands,
subject to any encumbrances of record,

@D -6A(NV) (0507) CHL (11/05) Page 4 of 16 Form 3028 1/01
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THIS SECURITY INSTRUMENT combincs uniform covenants for national use and non-uniform
covenants with limited vanations by jurisdiction to constitute a uniform security instrument covering real

property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower
shall pay when due the principal of, and interest on, the debt evidenced by the Nole and any prepayment
charges and late charges duc under the Note. Borrower shall also pay funds for Bscrow Items pursuant to
Section 3. Payments due under the Note and this Security Instrument shall be made in U.S. curmrency.
However, if any check or other instrument reccived by Lender as payment under the Nole or this Security
Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments due under
the Note and this Sccurity Instrument be made in one or more of the following forms, as sclected by Lender:
(a) cash; (b) money order; (¢) certified check, bank check, treasurer’s check or cashier's check, provided any
such check is drawn upon an institution whose deposits are insured by a federal agency, instrumentality, or
entity; or (d) Electronic Funds Transfler,

Payments are deemed received by Lender when received at the location designated in the Note or at such
other location as may be designated by Lender in accordance with the nolice provisions in Section 15. Lender
may retum any payment or partial payment if the payment or partial payments arc insulficient to bring the
Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan current,
without waiver of any rights hercunder or prejudice to its rights to refuse such payment or partial payments in
the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each
Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplicd
funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan current. If
Bormower does not do s0 within a reasonable period of time, Lender shall either apply such funds or return
them to Borrower. If not applied carlicr, such funds will be applied to the outstanding principal balance under
the Note immediately prior to foreclosure, No offset or claim which Borrower might have now or in the future
against Lender shall relieve Borrower from making payments due under the Note and this Security Instrument
or performing the covenants and agreements secured by this Sceurity Instrument.

2. Application of Payments or Proceeds, Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shal) be applied in the following order of priority: (a) interest due under the
Noie; (b) principal due under the Note; {c) amounts due under Section 3. Such paymenis shall be applied to
each Pcriodic Payment in the order in which it became due, Any remaining amounts shall be applied first to
late charges, second to any other amounts due under this Security Instrument, and then to reduce the principal
balance of the Note,

If Lender receives a payment from Bommower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If more than onc Periodic Payment is outstanding, Lender may apply any payment received from
Bormower to the repayment of the Periodic Payments if, and to the extent that, each paymcent can be paid in
full. To the exient that any excess exists afler the payment is applicd to the full payment of one or more
Periodic Payments, such excess may be applied to any late charges due, Voluntary prepayments shall be
applicd first to any prepayment charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellancous Proceeds to principal due under the
Note shall not extend or posipone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow lHems. Borrower shall pay to Lender on the day Periodic Payments are due under
the Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts duc for: {a)
taxes and assessments and other items which can attain prionly over this Sccurity Instrument as a lien or
encumbrance on the Property; (b) lcaschold payments or ground rents on the Property, if any; (c) premiums
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any and all insurance required by Lender under Scction 5; and (d) Mortgage Insurance premiums, if any, or
any sums payable by Borrower 10 Lender in licu of the puyment of Mortgage Insurance premiums in
accordance with the provisions of Scction 10. Thesc items are cnlled "Escrow liems.” Al origination or at any
time during the term of the Loan, Lender may require that Community Association Duoes, Fees, and
Assessments, if any, be escrowed by Borrawer, and such dues, fees and assessments shall be an Escrow Item,
Borrower shall promptly fumish to Lender all notices of amounts to be paid under this Section, Borrower shall
pay Lender the Punds for Escrow ltems unless Lender waives Borrower's obligation to pay the Funds for any
or all Escrow Items. Lender may waive Borrower’s obligation to pay to Lender Funds for any or all Escrow
Hems at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower shall pay
dircctly, when and where payable, the amounts due for any Escrow Ttems for which payment of Punds has
been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment
within such time pericd as Lender may require. Borrower's obligation to make such payments and 1o provide
receipts shall for all purposes be deemed 0 be a covenant and agreement contained in this Security
Instrument, as the phrase “"covenant and agrecment” is used in Scction 9. If Borrower is obligated to pay
Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item,
Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated
under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow
Items at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall
pay to Lender all Funds, and in such amounts, that are then required under this Section 3,

Lender may, at any time, collect and hold Funds in an amount (n) sufficient to permit Lender to apply the
Funds at the time specified under RESPA, and (b) not {0 exceed the maximum amount a lender can require
under RESPA, Lender shall estimate the amount of Funds due on the basis of current data and rcasonable
estimales of expenditures of future Escrow Iterns or otherwise in accordance with Applicable Law,

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality,
or entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home
Loan Bank, Lender shali apply the Funds 10 pay the Escrow ltems no later than the time specified under
RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow
account, or verifying the Escrow Items, unless Lender pays Borrower intercst on the Funds and Applicable
Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable Law
requires interest (o be paid on the Funds, Lender shall not be required to pay Borrower any interest or eamings
on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the Funds.,
Lender shall give to Borrower, without charge, an annual accounting of the Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower
for the excess funds in accordance with RESPA. If there is a shontage of Punds held in escrow, as defined
under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the
amount necessary 1o make up the shortage in nccordance with RESPA, but in no more than 12 monthly
payments, I there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify
Borrower as required by RESPA, and Bomower shall pay 1o Lender the amount necessary 1o make up the
deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall prompuy refund to
Borrower any Funds held by Lender.

4, Charges; Liens. Borrower shall pay all taxes, assessments, charges, fincs, and impositions attributable
to the Property which can auain priority over this Security Instrument, leaschold payments or ground rents on
the Property, if any, and Community Association Dues, Feces, and Assessments, if any, To the extent that these
items are Escrow Kems, Borrower shall pay them in the manncr provided in Section 3.

Borrower shall promplly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manncer acceptable to
Lender, but only so long as Borrower is performing such agreement; (b) contests the licn in good faith by, or
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defends against enforcement of the licn in, legal procecdings which in Lender's opinion operate 10 prevent the
enforcement of the lien while thosc proccedings are pending, but only until such proceedings are concluded,
or (c) sccures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this
Security Instrument. If Lender detenmines that any panrt of the Property is subject to a lien which can attain
priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 days
of the date on which that notice is given, Borrower shall satisly the lien or take onc or more of the actions set
forth above in this Section 4.

Lender may require Borrower (o pay a onc-lime charge for a real eslate tax verification and/or reporting
service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the
Property insurcd against loss by fire, hazards included within the term "extended coverage,” and any other
hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance. This
insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender requires pursuant to the preceding sentences can change during the term of the Loan.
The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender’s right to
disapprove Bomrower's choice, which right shall not be exercised unrcasonably. Lender may require Borrower
to pay, in connection with this Loan, cither: (a) a one-time charge for flood zone determination, certification
and tracking services; or (b) a onc-time charge for flood zone determination and certification services and
subsequent charges each time remappings or similar changes occur which reasonably might affect such
determination or cenification. Borrower shall also be responsible for the payment of any fees imposed by the
Federal Emergency Management Agency in connection with the review of any flood zone detcrmination
resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchasc any particular
type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not protect
Borrower, Borrower's equity in the Property, or the contenis of the Property, against any risk, hazard or
liability and might provide greater or lesser coverage than was previously in effect. Borrower acknowledges
that the cost of the insurance coverage so obtained might significantly exceed the cost of insurance that
Borrower could have obtained, Any amounts disbursed by Lender under this Section 5 shall become additional
debt of Borrower sccured by this Security Instrument. These amounts shall bear interest at the Note rate from
the date of disbursement and shall be payable, with such interest, upon notice from Lender to Borrower
requesting payment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right
to disapprove such policics, shall include a standard mortgage clause, and shall name Lender as morgagee
and/or as an additional loss payce. Lender shall have the right (o hold the policies and renewal certificates, 1f
Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and renewal notices. If
Borrower obtains any form of insurance coverage, not otherwise required by Lender, for damage to, or
destruction of, the Property, such policy shatl include a standard mortgage clause and shall name Lender as
morigagee and/or as an additional loss payee,

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may
make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in
writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be
applied 10 restoration or repair of the Property, if the restoralion or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to hold
such insurance proceeds until Lender has had an opportunity to inspect such Property to ensurc the work has
been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender
may disburse proceeds for the repairs and restoration in a single payment or in a serics of progress payments
as the work is completed. Unless an agreement is made n writing or Applicablc Law requires interest to be
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paid on such insurance procceds, Lender shall not be required to pay Borrower any interest or camings on
such proceeds. Fees for public adjusters, or other third pariies, retained by Borrower shall not be paid out of
the insurance proceeds and shall be the solc obligation of Borrower. If the restoration or repair is not
economically feasible or Lender's security would be lessened, the insurance proceeds shall be applied to the
sums secured by this Security Instrument, whether or not then due, with the cxcess, if any, paid to Borrower.,
Such insurance proceeds shall be applied in the order provided for in Section 2,

If Borrower abandons the Propenty, Lender may file, negotiate and setille any available insurance claim
and related matters, If Borrower docs not respond within 30 days to a notice from Lender that the insurance
carricr has offcred to settle a claim, then Lender may negotiate and settle the claim, The 30-day period will
begin when the notice is given, In cither event, or il Lender acquires the Property under Section 22 or
otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance procecds in an amount
nol to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower's
rights (other than the right to any refund of unecamed premiums paid by Borrower) under all insurance policies
caovering the Propenty, insofar as such rights are applicable to the coverage of the Property. Lender may use
the insurance procecds cither to repair or restore the Property or to pay amounts unpaid under the Note or this
Security Instrument, whether or not then due,

6. Occupancy. Borower shall occupy, cstablish, and use the Property as Borrower's principal residence
within 60 days after the exccution of this Sccurity Instrument and shall continue (0 occupy the Property as
Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise
agrees in writing, which consent shall not be unrcasonably withheld, or unless extenuating circumstances exist
which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property,
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order 10 prevent
the Propenty from deteriorating or decreasing in value duc to its condition. Unless it is determined pursvant to
Section S that repair or restoration is not cconomically feasible, Borrower shall promptly repair the Property if
damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in
connection with damage 10, or the taking of, the Property, Borrower shall be responsible for repairing or
restoring the Property only if Lender has released procecds for such purposes. Lender may disburse proceeds
for the rcpairs and restoration in a single payment or in a series of progress payments as the work is
completed, If the insurance or condemnation proceeds are not sufficient to repair or restore the Property,
Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Bormower notice at the time of or prior 10 such an interior inspection specifying such reasonable cause,

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process,
Bomower or any persons or enlities acting at the direction of Borrower or with Borrower's knowledge or
consenl gave malerially false, misleading, or inaccurate information or statements 1o Lender (or failed to
provide Lender with material information) in connection with the Loan. Material representations include, but
are not limited to, representations concerning Borrower's occupancy of the Property as Borrower's principal
residence.,

9, Protection of Lender's Interest in the Property and Righis Under this Security Instrument. If (a)
Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is o
legal proceeding that might significantly affect Lender's interest in the Properly and/or rights under this
Sccurity Instrument (such as a proceeding in bankrupicy, probatc, for condcmnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or o enforce laws or
regulations), or (¢) Borrower has abandoncd the Property, then Lender may do and pay for whatever is
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reasonable or appropriate to protect Lender's interest in the Property and rights under this Scecurity Instrument,
including protecting and/or asscssing the value of the Property, and securing and/or repairing the Property,
Lender's actions can include, but are not limited to: (a) paying any sums sccurcd by a lien which has priority
over this Security Instrument; (b) appearing in court; and (c) paying reasonable attomeys' fees to protect its
interest in the Propenty and/or righis under this Sccunity Instrument, including its secured position in a
bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to make
repairs, change locks, replace or board up doors and windows, dmin walcr [rom pipes, climinate building or
other code violations or dangerous conditions, and have utilities turmned on or off. Although Lender may take
aclion under this Section 9, Lender does not have 1o do so and is not under any duty or obligation to do so. It
is agreed that Lender incurs no liability for not taking any or all actions authorized under this Section 9,

Any amounts disbursed by Lender under this Scction 9 shall become additional debt of Borrower secured
by this Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement
and shall be payable, with such interest, upon notice from Lender to Borrower requesting payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease,
If Borrower acguires fee title (0 the Property, the leaschold and the fee title shall not merge unless Lender
agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance ns a condition of making the Loan,
Borrower shall pay the premiums required (o maintain the Mongage Insurance in effect. If, for any reason, the
Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer Lhat
previously provided such insurance and Borrower was requircd 1o make separately designated payments
toward the premiums for Morigage Insurance, Borrower shall pay the premiums required (o oblain coverage
substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially equivalent (o the
cost to Borrower of the Mortgage Insurance previously in effect, from an alterate mortgage insurer selected
by Lender. If substantially equivalent Mortgage Insurance coverage is not available, Borrower shall continue
to pay to Lender the amount of the separately designated payments that were duc when the insurance coverage
ceased to be in cffect. Lender will accept, use and retain these paymenis as & non-refundable loss reserve in
lien of Mortgage Insurance. Such loss reserve shail be non-refundable, notwithstanding the fact that the Loan
is ultimalely paid in full, and Lender shall not be required 1o pay Borower any intcrest or camings on such
loss reserve, Lender can no longer require Joss reserve payments if Morigage Insurance coverage (in the
amount and for the period that Lender requires) provided by an insurer selected by Lender again becomes
available, is obtained, and Lender requires separately designated payments toward the premiums for Mortgage
Insurance. If Lender requircd Morigage Insurance s a condition of making the Loan and Borrower was
required to make separatcly designated payments toward the premiums for Morigage Insurance, Borrower
shall pay the premiums requircd to maintain Mortgage Insurance in cffect, or to provide a non-refundable loss
reserve, until Lender's reguirement for Mortgage Insurance ends in accordance with any written agreement
between Borrower and Leader providing for such termination or until (ermination is required by Applicable
Law. Nothing in this Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any ¢ntity that purchases the Note) for certain losses it may
incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Morigage Insurance,

Mortgage insurers evaluate their total risk on all such insurance in force from time to lime, and may coler
into agreemenis with other parties that share or modify their risk, or reduce losses. These agreements are on
terms and conditions that arc satisfactory to the morgage insurer and the other party (or parties) 1o these
agreements. These agreements may require the mortgage insurer (0 make payments using any source of funds
that the mortgage insurer may have available (which may include funds obtained from Morigage Insurance
premiums),

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any
other entity, or any affiliate of any of the foregoing, may reccive (directly or indirectly) amounts that derive
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from (or might be characterized as) a portion of Borrower’s payments for Mortgage Insurance, in exchange for
sharing or modifying the morigage insurer's nisk, or reducing losses. If xsuch agreement provides that an
affiliate of Lender takes a share of the insurer's risk in exchange for a share of the premiums paid 1o the
insurer, the arrangement is often termed "caplive reinsurance.” Further:

{(a) Any such agreements will not affect the amounts that Borrower has agreed (o pay for Mortgage
Insurance, or any other terms of the Loan. Such agreements will not increase the amount Borrower will
owe for Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not afTect the rights Borrower has - if any - with respect 1o the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may
include the right (0 receive certain disclosures, fo request and oblain cancellation of the Mortgage
Insurance, to have the Mortgage Insurance terminated antomatically, and/or to receive a refund of any
Mortgage Insurance premiums (hat were uncarned at the time of such cancellation or termination.

11, Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellancous Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied 10 restoration or repair of the
Property, if the restoration or repair is economically feasible and Lender's security is not lessened. During such
repair and restoration period, Lender shall have the right 1o hold such Miscellaneous Proceeds until Lender has
had an opportunity to inspect such Property 10 ensure the work has been completed to Lender's satisfaclion,
provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in
a single disbursement or in a serics of progress payments as the work is completed. Unless an agreement is
made in writing or Applicable Law requires intcrest to be paid on such Miscellancous Proceeds, Lender shall
not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the restoration or
repair is not cconomically feasible or Lender's security would be lessened, the Miscellaneous Proceeds shall
be applicd 10 the sums secured by this Security Instrument, whether or not then due, with the excess, if any,
paid to Borrower, Such Miscellancous Proceeds shall be applied in the order provided for in Section 2,

In the event of a total waking, destruction, or loss in value of the Property, the Miscellancous Procceds
shall be applied ta the sums secured by this Security Instrument, whether or not then due, with the excess, if
any, paid 10 Borrower,

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value
of the Property immediatcly before the partial taking, destruction, or loss in value is equal to or greater than
the amount of the sums secured by this Security Instrument immediately before the partial taking, deswuction,
or 1loss in value, unless Borrower and Lender otherwise agree in writing, the sums sccured by this Security
Instrument shall be reduced by the amount of the Miscellaneous Proceceds multiplied by the following fraction:
(a) the total amount of the sums secured immediatcly before the partial taking, destruction, or loss in value
divided by (b) the fair market value of the Property immediately before the parval taking, destruction, or loss
in value. Any balancc shall be paid to Bosrower. ,

In the event of a partial tuking, destruction, or Joss in value of the Property in which the fair market value
of the Property immediately before the partial taking, destruction, or loss in value is less than the amount of
the sums secured immediately before the partial taking, destruction, or loss in value, unless Borrower and
Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums sccurcd by this
Security Instrument whether or not the sums are then doe.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing
Panty (as defined in the next sentence) offers to make an award 10 setde a claim for damages, Borrower fails to
respond to Lender within 30 days after the date the notice is given, Lender is authorized 1o collect and apply
the Miseellancous Procceds either to restoration or repair of the Property or to the sums secured by this
Security Instrument, whether or not then due. "Opposing Party” mcans the third party that owes Borrower
Miscellancous Proceeds or the party against whom Borrower has a right of action in regard to Miscellancous

Proceeds,
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Borrower shall be in defaull if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lendet’s interest
in the Propenty or rights under this Security Instrument. Borrower can cure such a default and, if accelcration
has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Sccurity Instrument. The proceeds of any award or claim for
damages that are auributable to the impairment of Lender's interest in the Property are hereby assigned and
shall be paid t0 Lender.

All Miscellaneous Proceeds that arc not applicd 1o restoration or repair of the Property shall be applied in
the order provided for in Section 2.

12, Borrower Not Released; Forbearance By Lender Not a4 Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Sccurity Instrument granted by Lender to
Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or any
Successors in Interest of Borrower. Lender shall not be required to commence proccedings against any
Successor in Interest of Borrower or 1o refuse to extend time for payment or otherwise modify amortization of
the sums secured by this Security Instrument by reason of any demand made by the original Borrower or any
Successors in Interest of Borrower, Any forbearance by Lender in oxercising any right or remedy including,
without limitation, Lender's acceptance of payments from third persons, entilies or Successors in Interest of
Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the excrcise of any
righl or remedy,

13, Joint and Several Liability; Co-signers; Successors mnd Assigns Bound. Borower covenants and
agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a “co-signer™): (a) is co-signing this Security
Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the terms of this
Sccurily Instrument; (b) is not personally obligated to pay the sums sccured by this Security Instrument; and
{¢) agrees that Lendcr and any other Borrower can agree o extend, modify, forbear or make any
accommodations with regard to the terms of this Sccurity Instrument or the Note without the co-signer's
consent,

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's
obligations under this Sccurity Instrument in writing, and is approved by Lender, shall obtain all of Borrower's
rights and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations
and liability under this Security Instrument unless Lender agrees to such release in writing. The covenants and
agreements of this Security Instrument shall bind (except as provided in Section 20) and benefit the successors
and assigns of Lender.,

14. Loan Charges. Lender may charge Bomower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees. In
regard 1o any other fees, the abscnce of express authority in this Security Instrument to charge a specific fee to
Borrower shall not be construed as a prohibition on the charging of such fec. Lender may not charge fees that
are expressly prohibited by this Sccurity Instrument or by Applicable Law.

1f the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the intcrest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge
to the permittcd limit; and (b) any sums already coMccted from Borrower which exceeded permitted limits will
be refunded to Borrower., Lender may choose to make this refund by reducing the principal owed under the
Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be treated as
a partial prepayment without any prepayment charge (whether or not a prepayment charge is provided for
under the Note). Borrowers acceptance of any such refund made by direct payment to Borrower will
constitute a waiver of any right of action Borrower might have arising out of such overcharge.
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15. Notices. All notices given by Borrower or Lender in conncction with this Security Instrument must
be in writing. Any notice (o Borrower in connection with this Security Instrument shall be deemed to have
been given 1o Borrower when mailed by first class mail or when actually delivered to Borrower’s notice
address if sent by other means, Notice 1o any one Borrower shall constitute notice to all Borrowers unless
Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substilute notice address by notice io0 Lender, Borrower shall promptly notify
Lender of Borrower's change of address, If Lender specifies a procedure for reporting Borrower's change of
address, then Borrower shall only report a change of address through that specified procedure. There may be
only one designaled notice address under this Security Instrument at any one time. Any notice 1o Lender shall
be given by delivering it or by mailing it by first class mail to Lender's address stated hercin unless Lender has
designated another address by notice 10 Borrower., Any notice in connection with this Security Instrument
shall not be deemed to have been given o Lender until actually received by Lender. If any notice required by
this Sccurity Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy
the corresponding requirecment under this Sccurity Instrurnent,

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be govemed
by federal law and the law of the jurisdiction in which the Property is located. All rights and obligauons
contained in this Security Instrument arc subject to any requirements and limilations of Applicable Law.
Applicable Law might explicitly or implicitly allow the parties lo agree by contract or it might be silent, but
such silence shall not be construed as a prohibition against agreemenl by contract, In the event that any
provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall
not affect other provisions of this Security Instrument or the Note which can be given effcct without the
conflicting provision,

As used in this Security Instrument; (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and include
the plural and vice versa; and (c) the word "may” gives sole discretion without any obligation 1o take any
action,

17. Borrower's Copy. Borrower shall be given onc copy of the Note and of this Security Instrument,

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest in the Property”™ means any legal or beneficial intcrest in the Property, including, but not limited to,
those beneficial interests transferred in a bond for deed, contract for deed, instaliment sales contract or escrow
agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser,

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not
a natural person and & beneficial interest in Borrower is sold or transferred) without Lender’s prior written
consent, Lender may reguire immediate payment in full of all sums secured by Lhis Securily Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law,

If Lender cxercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the dale the nolice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security
Instroment withoul further notice or demand on Borrower.

19, Borrower's Right to Reinstate After Acceleralion. If Bomower meets certain conditions, Borower
shall have the right to have enforcement of this Security Instrument discontinued at any time prior 0 the
earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this Sccurity
Instrument; (b) such other period as Applicable Law might specify for the lermination of Bomower's right to
reinstate; or (c) entry of a judgment enforcing this Security Instrument. Thosc conditions are that Borrower:
(a) pays Lender all sums which then would be due under this Sccurity Instrument and the Note as if no
acceleration had occumred: (b) cures any default of any other covenanis or agreements; (c) pays all expenscs
incurred in enforcing this Security Instrument, including, but not limited to, reasonable attormeys' fees,

@» -6A(NV) (0507) CHL (11/05) Page 12 of 16 Form 3029 1/01

376




ool IR BRREDACTED

property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's interest
in the Properiy and rights under this Security Instrument; and (d) takes such action as Lender may reasonably
require to assure that Lender's interest in the Property and rights under this Security Instrument, and
Borrower's obligation to pay the sums secured by this Security Instrument, shall continue unchanged. Lender
may rcquire that Borrower pay such reinstatement sums and expenses in one or more of the following forms,
as sclecied by Lender: (a) cash; (b) money order; (c) certified check, bank check, Lreasurer’s check or cashier’s
check, provided any such check is drawn upon an institution whose deposits are insurcd by a federal agency,
instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this Security
Instrament and obligations secured hercby shall remain fully effective as if no acceleration had occurred.
However, this right 1o reinstate shall not apply in the case of acceleration under Section I8.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Notc or a partial interest in the
Note (together with this Security Instrument) can be sold one or more times without prior notice to Borrower,
A sale might result inn a change in the entity (known as the “Loan Servicer") that collects Periodic Payments
duc under the Note and this Security Instrument and performs other mongage loan servicing obligations under
the Note, this Security Instrument, and Applicable Law, There also might be one or more changes of the Loan
Servicer unrelated to a sale of the Note, If there is n change of the Loan Servicer, Borrower will be given
wrilten notice of the change which will state the name and address of the new Loan Servicer, the address to
which payments should be made and any other information RESPA requires in connection with a notice of
transfer of servicing. If the Note is sold and thereafier the Loan is serviced by a Loan Scrvicer other than the
purchaser of the Note, the mortgage loan servicing obligations to Borrower will remain with the Loan Servicer
or be transferred 1o a successor Loan Servicer and are not assumed by the Note purchaser unless otherwise
provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant (o this Security
Instrament or that alleges that the other party has breached any provision of, or any duty owed by reason of,
this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in
compliance with the requirements of Section 15) of such allcged breach and afforded the other party hereto a
reasonable period afler the giving of such notice to take corrective action. If Applicable Law provides a time
period which must elapse before certain action can be taken, that time period will be deemed 1o be reasonable
for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant
to Section 22 and the notice of acceleration given 10 Borrower pursuant 10 Scction 18 shall be decmed to
satisfy the notice and opportunity (o take corrective action provisions of this Section 20.

21, Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances™ are those substances
defined as loxic or hazardous substances, pollutants, or wastes by Environmental Law and the following
substances; gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides,
volatile solvenis, materials containing asbestos or formaldehyde, and radioactive matenals; (b)
“Environmental Law" means federal laws and Jaws of the jurisdiction where the Property is Jocated thal relate
to health, safety or environmental protection; (¢) “Bnvironmental Cleanup” includes any response action,
remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition”
means a condition thal can cause, contribute to, or otherwise trigger an Environmental Cleanup,

Borrower shall not cause or permit the presence, use, disposal, storage, or rclease of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor
allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental Law, (b)
which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a Hazardous
Substlance, creates a condition that adversely affects the value of the Property. The preceding (wo sentences
shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous Substances
that are gencrally recognized to be appropriate 10 normal residential uses and to maintenance of the Property
(including, but not limited to, hazardous substances in consumer products).
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Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or
other action by any govemmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any Environmental
Condition, including but not limited to, any spilling, leaking, discharge, release or threat of release of any
Hazardous Substance, and (c) any condition caused by the presence, use or release of a Hazardous Substance
which adverscly affects the value of the Property. If Borrower leams, or is nolificd by any govermmental or
regulatory authority, or any private party, that any removal or other remediation of any Hazardous Substance
affecting the Property is necessary, Borrower shall promptly take all necessary remedial actions in accordance
with Environmental Law. Nothing herein shall create any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22, Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement im this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not Iess than 30 days from the date the
nolice is given {o Borrower, by which the default must be cured; and (d) that failure to cure the default
on or before the date specified in the notice may resull in acceleration of the sums secured by this
Security Instrument and sale of the Property. The notice shall further inform Borrower of the right to
reinstate after acceleration and the right to bring a court uction {o assert the non-existence of 4 default
or any other defense of Borrower to acceleration and sale. If the default is not curcd on or before the
date specified in the notice, Lender at its option, and without further demand, may invoke the power of
sale, including the right to accelerate full payment of the Note, and any other remedies permitled by
Applicable Law. Lender shalt be entitled to collect all expenses incurred in pursuing the remedies
provided in this Section 22, including, but not limited to, rensonable attorneys® fees and costs of title
evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustec to execute written notice
of the occurrence of an event of defaull and of Lender's election to cause the Property to be sold, and
shall cause such notice to be recorded in each county in which any parl of the Properly is Jocated.
Lender shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the persons
prescribed by Applicable Law, Trustee shall give public notice of sale to the persons and in the manner
prescribed by Applicable Law. After the time required by Applicable Law, Trustee, without demand on
Borrower, shall sell the Property at public auction to the highest bidder at the time and place and under
the terms designated in the notice of sale in one or more parcels and in any order Trustee determines.
Frustee may postpone sale of all or any parcel of the Property by public announcement at the time and
place of uny previously scheduled sale. Lender or its designee may purchase the Property at any sale,

Trustce shall deliver to the purchaser Trustee's deed conveying the Property without any covenant
or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the
truth of the statements mude therein. Trustee shall apply the proceeds of the sale in the following order:
(a) to all expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' fees; (b)
to all sums secured by this Security Instrument; and {c) any excess to the person or persons legally
entitled toit.

23, Reconveyance. Upon payment of all sums sccured by this Security Instrument, Lender shall request
Trustee o reconvey the Property and shall surrender this Sccurity Instrument and all notes cvidencing debt
secured by this Sccurity Instrument to Trustee. Trusiee shall reconvey the Propenty withowt warranty to the
person or persons legally entitled to it. Such person or persons shall pay any recordation costs. Lender may
charge such person or persons a fee for reconveying the Property, but only il the fee is paid 1o a third party
(such as the Trustec) for services rendercd and the charging of the fec is permitted under Applicable Law,

24. Substitute Trustee. Lender at its option, may from time to time remove Trustee and appoint a

successor trustee to any Trustec appointed hereunder. Without convcyance of the Property, the successor
wrusice shall succeed o all the title, power and dutics conferred upon Trustee herein and by Applicable Law.

25. Assumplion Fee, IT there is an assumption of this loan, Lender may charge an assumption fee of
Us.$ 300.00
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BY SIGNING BELOW, Bomower accepls and agrees to the terms and covenanis contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.

Q”J‘v FA"-—\ q'\ - (SeaD)

JOSE JEREZ JR C/) ({ -Borrower

(Seal)
~Baorrower

{Scal)
~-Borrower

{Seal)
-Borrawer
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STATE OF NEVADA
county OF (lar .

This inspougent was acknowledged before me on m_ardﬂ 2‘ \ 2-00’-1 by

_Jose verez X

Mail Tax Statements Tao:
TAX DEPARTMENT SV3-24

, ~iy,  DANIELLE HAPPENY
450 American Street g % 2 %\ Notary Pubiic, State of Nevada
Simi Valley CA, 93065 ! /] Appoiniment No. 05974781

o5’ My Appt Expires May 11, 2009
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this SIXTEENTH day of

MARCH, 2007 , and is incorporated into and shall be deemed to amend and supplement the
Mortgage, Deed of Trust, or Security Deed (the "Security Instrument”) of the same date, given by the

undersigned (the "Borrower") to secure Borrower’s Note to
Countrywide Bank, FS35B,

(the "Lender”’) of the same date and covering the Property described in the Security Instrument and

located at:
7639 TURQUOISE STONE CT

LAS VEGAS, NV 89113-3275

{Property Address]
The Property includes, but is not limited to, a parcel of land improved with a dwelling, together with
other such parcels and certain common areas and facilities, as described in
THE COVENANTS, CONDITIONS, AND RESTRICTIONS FILED OF RECORD

THAT AFFECT THE PROPERTY

(the "Declaration"). The Property is a part of a planned unit development known as
NEVADA TRAILS

[Name of Planned Unit Development]

MULTISTATE PUD RIDER - Single Family - Fannle Mae/Freddie Mac UNIFORM INSTRUMENT
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(the "PUD"). The Property also includes Borrower's interest in the homeowners association or

equivalent entity owning or managing the commeon areas and facilities of the PUD ({the "Owners
Association”) and the uses, benefits and proceeds of Borrower's interest.

PUD COVENANTS. In addition to the covenants and agreements made in the Security
instrument, Borrower and Lender further covenant and agree as follows:

A. PUD Obligations. Borrower shalt perform all of Borrower's obligations under the PUD's
Constituent Documents. The "Canstituent Documents” are the (i) Declaration; (i) articles of
incorporation, trust instrument or any equivalent document which creates the Owners Association; and
(i) any by-laws or other rules or regulations of the Owners Association. Borrower shall promptiy pay,
when due, all dues and assessmenis imposed pursuant to the Constituent Documents.

B. Property Insurance. So long as the Owners Association maintains, with a generally accepted
insurance carrier, a "master” or “blanket"” policy insuring the Property which is satisfaclory to Lender
and which provides insurance coverage in the amounts (including deductible levels), for the periods,
and agalinst loss by fire, hazards included within the term "extended coverage,” and any other
hazards, including, but not limited to, earthquakes and floods, for which Lender requires insurance,
then: (i) Lender waives the provision in Section 3 for the Periodic Payment to Lender of the yearly
premium instaliments for property insurance on the Property, and (ii) Borrowers obligation under
Section 5 to maintain property insurance coverage on the Property is deemed satisfied to the extertt
that the required coverage is provided by the Owners Association palicy.

What Lender requires as a condition of this waiver can change during the term of the loan.

Borrower shall give Lender prompt notice of any lapse in required property insurance coverage
provided by the master or bianket policy.

in the event of a distribution of property insurance proceeds in fieu of restoration or repair
following a loss to the Praperty, or to common areas and facilities of the PUD, any proceeds payable
to Borrower are hereby assigned and shall be paid to Lender. Lender shall apply the proceeds to the
sums secured by the Security Instrument, whether or not then due, with the excess, if any, paid to
Borrower.

C. Public Liabllity Insurance. Borrower shall take such actions as may be reasonable to insure
that the Owners Assaciation maintains a public liability insurance policy acceptable in form, amount,

and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or consequential,
payable to Borrower in connection with any condemnation or other taking of all or any part of the
Property or the common areas and facilities of the PUD, or for any conveyance in lieu of
condemnation, are hereby assigned and shall be paid to Lender. Such proceeds shall be applied by
Lender to the sums secured by the Security Instrument as provided in Section 11.

@.‘m (0411) CHL (12/05) Page20f 3 Form 3150 1/01
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€. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with Lender's
prior written consent, either partition or subdivide the Property or consent ta: (i) the abandonment or
termination of the PUD, except for abandonment or termination required by law in the case of
substantial destruction by fire or other casualty or in the case of a taking by condemnation or eminent
domain; {ii} any amendment to any provision of the "Constituent Documents” if the provision is for the
express benefit of Lender; (iii) termination of professional management and assumption of
self-management of the Owners Association; or (iv) any action which would have the effect of
rendering the public liability insurance coverage maintained by the Owners Association unacceptable
to Lender.

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then Lender may
pay them. Any amounts disbursed by Lender under this paragraph F shall become additional debt of
Borrower secured by the Security Instrument. Unless Borrower and Lender agree 10 other terms of
payment, these amounts shall bear interest from the date of disbursement at the Note rate and shall
be payable, with interest, upon notice from Lender to Borrower requesting payment.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
PUD Rider.

ke / e Q"\ (Seal)

JOSE PHREZ JR (f - Borrawer

(Seal)
- Borrower

(Seal)
- Borrower

(Seal)
- Barrower

@3 -7R (0411) CHL (12/05) Page 3 of 3 Form 3150 1/01
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ADJUSTABLE RATE RIDER

(PayOption MTA Twelve Month Average Index - Payment Caps)

07023095 REDACTED

[Escrow/Closing #] [Doc ID #]
THIS ADJUSTABLE RATE RIDER is made this SIXTEENTH day of
MARCH, 2007 , and is incorporated into and shall be deemed to amend and supplement

the Mortgage, Deed of Trust, or Security Deed (the "Security Instrument”) of the same date given by
the undersigned ("Borrower”) 1o secure Borrower's Adjustable Rate Note (the "Note") 10
Countrywide Bank, FSB. :

{"Lender") of the same date and covering the property described in the Security Instrument and

located at:
7639 TURQUOISE STONE CT
LAS VEGAS, NV B89113-3275
[Property Address]

THE NOTE CONTAINS PROVISIONS THAT WiLL CHANGE THE INTEREST RATE AND THE
MONTHLY PAYMENT. THERE MAY BE A LIMIT ON THE AMOUNT THAT THE MONTHLY
PAYMENT CAN INCREASE OR DECREASE. THE PRINCIPAL AMOUNT TO REPAY COULD
BE GREATER THAN THE AMOUNT ORIGINALLY BORROWED, BUT NOT MORE THAN THE
MAXIMUM LIMIT STATED IN THE NOTE.

ADDITIONAL COVENANTS: In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:

A.INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for changes in the interest rate and the monthly payments, as follows:

* PayOption MTA ARM Rider
1E310-XX (09/05)(d) Page 1 of 6
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2. INTEREST

(A) interest Rate

Interest will be charged on unpaid Principal until the full amount of Principal has been paid. Up
until the first day of the calendar month that immediately precedes the first monthly payment due date
set forth in Section 3 of the Note, 1 will pay interest at a yearly rate of 8 . 500 %. Additional
days interest coliected prior to the first monthly payment due date is sometimes called “Per Diem"
interest and Is due at the time { close my loan. Thereafter until the first Interest Rate Change Date,
defined below in Section 2(B}), | will pay interest at a yearly rate of 3.000 %, Thisrateis
sometimes referred 1o as the "Start Rate" and is used to calculate the initial monthly payment
described in Section 3. The interest rate required by this Sectidn 2 of the Note is the rate | will pay
both before and after any default described in Section 7(B) of the Note.

(B) Interest Rate Change Dates

The interest rate 1 will pay may change on the first day of
MAY, 2007 ., and on that day every month thereafter. Each date on which my
interast rate coulkd change is called an "Interest Rate Change Date.” The new rate of interest will
become effective on each Interest Rate Change Date. The interest rate may change monthly, but the
monthly payment is recalculated in accordance with Section 3.

(C) Index

Beginning with the first Interst Rate Change Date, my adjustable interest rate will be based on an
Index. The "Index” is the "Twelve-Month Average" of the annual yields on actively traded United
States Treasury Securities adjusted to a constant maturity of one year as published by the Federal
Reserve Board in the Federal Reserve Statistical Release entilled "Selected Interest Rates (H.15)"
{the "Monthly Yields”). The Twelve Month Average is determined by adding together the Monthly
Yields for the most recently available twelve months and dividing by 12. The most recent Index figure
available as of the date 15 days before each Interest Rate Change Date is called the "Current Index".

If the index is no longer available, the Note Holder will choose a new index that is based upon

comparable information. The Note Holder will give me notice ot this choice.

(D) Calculation of Interest Rate Changes

Befare each Interest Rate Change Date, the Note Holder will calculate my new interest rate by
adding THREE & ONE-HALF percentage point(s) ( 3.500 %) ("Margin”} to
the Current Index. The Note Holder will then round the result of this addition to the nearest one-eighth
of ane percentage point (0.1256%). This rounded amount will be my new interest rate until the next
Interest Rate Change Date, My interest will never be greater than 9,950 %. Beginning with
the first Interest Rate Change Date, my interest rate will never be lower than the Margin.

3. PAYMENTS
(A) Time and Place of Payments
| will make a payment every month.

* payOption MTA ARM Rider
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| will make my monthly payments on the FIRST day of each month
beginningonMay, 2007 . | will make these payments every month until | have
paid all the Principa! and interest and any other charges described below that | may owe under the
Note. Each monthly payment will be applied as of its scheduled due date and will be applied to inlerest
before Principal. If, on APRIL 01, 2037 . } still owe amounts under the Note, | will pay
those amounts in full on that date, which is calied the "Maturity Date.”

I will make my monthily payments at
P.O. Box 10219, Van Nuys, CA 91410-0218

or at a different place if required by the Note Holder.

{B) Amount of My Initial Monthly Payments
Each of my initial monthly payments unti! the first Payment Change Date will be in the amount of

Us. $ 1,922.51 . unless adjusted under Section 3 (F).

(C) Payment Change Dates

My monthly payment may change as required by Section 3(D) below beginning on the
first day of MAY, 2008 , and on that day every 12th

month thereafter. Each of these dates is called a “Payment Change Date.” My monthly payment also
will change at any time Section 3(F) or 3(G) below requires me to pay a different monthly payment.
The "Minimum Payment” is the minimum amount Note Holder will accept for my monthly payment
which is determined at the last Payment Change Date or as provided in Section 3(F) or 3(G) below. if
the Minimum Payment is not sufficient to cover the amount of the interest due then negative
amortization will occur.

| will pay the amount of my new Minimum Payment each month beginning on each Payment
Change Date or as provided in Section 3(F) or 3(G) below.

(D) Calculation of Monthly Payment Changes .

At least 30 days before each Payment Change Date, the Note Holder will calculate the amount of
the monthly payment that would be sufficient to repay the unpaid Principal that | am expected to owe
at the Payment Change Date in full on the maturity date in substantially equal payments at the interest
rate effective during the month preceding the Payment Change Date. The result of this calculation is
called the "Full Payment.” Unless Section 3{F) or 3(G) apply, the amount of my new monthly payment
effective on a Payment Change Date, will not increase by more than 7.500% of my prior
monthly payment. This 7.500% limitation is called the "Payment Cap.” This Payment Cap
applies only to the Principal and interest payment and does not apply to any escrow payments tender
may require under the Security Instrument. The Note Holder will apply the Payment Cap by taking the
amount of my Minimum Payment due the month preceding the Payment Change Date and multiplying
it by the number 1.075 . The result of this calculation is called the "Limited Payment.” Uniess
Section 3(F) or 3(G) below requires me to pay a different amount, my new Minimum Payment will be
the lesser of the Limited Payment and the Full Payment.

* payOption MTA ARM Rider
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{E) Additions to My Unpald Principal

Since my monthly payment amount changes less frequently than the interest rate, and since the
monthly payment is subject to the payment limitations described in Section 3(D), my Minimum
Payment could be less than or greater than the amount of the interest portion of the monthly payment
that would be sufficient to repay the unpaid Principal | owe at the monthly payment date in full on the
Maturity Date in substantially equal payments. For each month that my monthly payment is less than
the interest portion, the Note Holder wiii subtract the amount of my monthly payment from the amount
of the interest portion and will add the difference to my unpaid Principal, and interest will accrue on the
amount of this difference at the interest rate required by Section 2. For each month that the monthly
payment is greater than the interest portion, the Note Holder will apply the payment as provided in
Section 3(A).

{F) Limit on My Unpaid Principal; Increased Monthly Payment
My unpaid Principal can never exceed the Maximum  Limit equal 1o
ONE HUNDRED FIFTEEN percent ( 115 %) of the Principal amount |
originally borrowed. My unpaid Principal could exceed that Maximum Limit due to Minimum Payments
and interest rate increases. in that event, on the date that my paying my Minimum Payment would
cause me to exceed that limit, | will instead pay a new Minimum Payment. This means that my
monthly payment may change more frequently than annually and such payment changes will not be
limited by the Payment Cap. The new Minimum Payment will be in an amount that would be sufficient
to repay my then unpaid Principal in full on the Malturity Date in substantially equal payments at the

current interest rate.

(G) Required Full Payment
Onthe tenth Payment Change Date and on each succeeding fifth Payment

Change Date thereafter, | will begin paying the Full Payment as my Minimum Payment until my
monthly payment changes again. | also will begin paying the Full Payment as my Minimum Payment
on the final Payment Change Date.

(H) Payment Options

After the first Interest Rate Change Date, the Note Holder may provide me with up to three (3)
additional payment aptions that are greater than the Minimum Payment, which are called "Payment
Options.” The Payment Options are calculated using the new interest rate in accordance with Section
2(D). | may be given the following Payment Options:

(i) Interest Only Paymant: the amount that would pay the interest portion of the monthly
payment. The Principal balance will not be decreased by this Payment Option and it is only
available if the interest portion exceeds the Minimum Payment.

(i) Amortized Payment: the amount necessary to pay lhe loan off (Principal and
interest) at the Maturity Date in substantially equal payments. This monthly payment amount
is calculated on the assumption that the current rate will remain in effect for the remaining

term.

* PayOption MTA ARM Rider
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(iii) 15 Year Amortlzed Payment: the amount necessary to pay the loan off (Principal
and interest) within a fifteen (15) year term from the first payment due date in substantially
equal payments. This monthly payment amournt is calculated on the assumption that the
current rate will remain in effect for the remaining term.

These Payment Options are only applicable if they are greater than the Minimum Payment.
B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

Section 18 of the Security instrument entitied “Transfer of the Property or a Beneficial Interest in
Borrower" is amended to read as follows:

Transfer of the Property or a Beneficlal Interest In Borrower. As used in this Section 18,
"Interest in the Property” means any legal or beneficial interest in the Property, including, but not
limited to, those beneficial interests transferred in a bond for deed, contract for deed, instaliment sales
contract or escrow agreement, the intent of which is the transfer of title by Borrower at a future date to
a purchaser.

i all or any part of the Property or any interest in the Property is soki or transferred (or if
Borrawer is not a natural person and a beneficial interest in Borrower is sold or transferred) without
Lender's prior written consent, Lender may require immediate payment in full of all sums secured by
this Securily Instrument. Howsver, this option shall not be exercised by Lender if such exercise is
prohibited by Applicable Law. Lender also shall not exercise this option if: {a) Borrower causes to be
submitted to Lender information required by Lender to evaluatle the intended transferee as if a new
loan were being made to the transferee; and (b) Lender reasonably determines that Lender's security
will not be impaired by the loan assumption and that the risk of a breach of any covenant or
agreement in this Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition to
Lender's consent to the loan assumplion. Lerndder may also require the transferee to sign an
assumption agreement that is acceptable to Lender and that obligates the transferee 1o keep all the
promises and agreements made in the Note and in this Security Instrument. Borrower will continue to
be obligated under the Note and this Security Instrument unless Lender releases Barrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall give Borrower
notice of acceleration, The notice shall provide a period of not less than 30 days from the date the
notice is given in accordance with Section 15 within which Borrower must pay all sums secured by

®* PayOption MTA ARM Rider
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this Security Instrument. if Borrower fails to pay these sums prior to the expiration of this period,
Lender may invoke any remedies permitted by this Security Instrument without further notice or
demand on Borrower.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in
this Adjustable Rate Rider.

WITNESS THE HAND{S) AND SEAL(S) OF THE UNDERSIGNED.

JOSE PEREZ JR c_ .~ ~Homower
-Bomrower
~Rorrower
-Bormrower
* payOption MTA ARM Rider
1E310-XX (09/05) Page 6 of 6
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Inst#: 201012020000210
Fees: $14.00

- NIC Fee: $0.00
12022010 08:01:24 ALY
Receipt #: 597687

YWhen rocorded, 1mail o

BAC HOME LOANS SER\’fCING, LP FEA Raqucsiur
COUNTRYWIDE 11C BEIOQANS SERVICING, LD N
- HOME 1.0 CING MILES, BAUER, BERGSTROM & W

404 Mational Way, Mail Stop 8V-46

Simi Valley, CA 93065 Recorded By: ARO Pgs: 1

DEBBIE CONWAY
CLARK COUNTY RECORDER

File Number: 1Q.9332°
Loan Mumber: R{SBIGIESY

APN: 176-10-213-042

ASSIGNMENT OF DEED OF TRUST

KNOW ALL MEN BY THESE PRESENTS That MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC. (MERS, INC.) as Beneficiary under that certain DEED OF TRUST cxecuted by

JOSE PEREZ JR, AN UUNMARRIED MAN, As Trustor

To RECONTRUST COMPANY, N.A.

On the 28th day of March, 2007 under Filing No, 2007154312 of the Records of Clark County, State of Nevada,
given to secure the payment of a promissory note for the sum of Four llundred Fifiy-Six Thousand and /100
Dollars (3456,000.60) and interest, has endorsed gaid Note and does hereby ASSIGN AND TRANSFER to

THE BANK OF NEW YORK MELLON FKA THE BANK OF NEW YORK, AS TRUSTEE FOR THE
CERTIFICATEHOLDERS OF THE CWALT, INC., ALTERNATIVE LOAN TRUST 2007-OA8
MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2007-0OAS8

all right, titde and interest in said Note and all riphts accrued under said Deed ol Trust and all indebledness secured
thercby. The said Deed of Trust covers real property situated in said County and State described as follows:

“LOT ONE HUNDRED THIRTY (130) OF NEVADA TRAILS NO. 22 PHASE 1, AS SHOWN BY MAP
THEREQF ON FILE IN BOOK 122 OF PLATS, PAGE 85, IN THE OFFICE OF THE COUNTY
RECORDER OF CLARK COUNTY, NEVADA™
IN WITNESS WH.EREOF‘ sald Assignor has caused this instrument to be signed and attested by its corporate seal
on_NGV--1-3-2010
MERS INC. AS NOMINEE FOR ORIGINAL LENDER
COUNTRYWIDE BANK, FSB

By: W . Certifying Ofticer

P ‘- A9

On - znm _ before me, _mm..___ personalty appeared . .
personally known to me (or proved (o me on the basis of satisfactory evidence) to be the pcmnss! whosc namgis) 8
subscribod to the within instrument and acknowledged to me that she executed the same in ber authorized cagacity,

and that by her signature on the instrument the person{s) or the entity upon behalf of which is the person(s) acted,
exccuted the instrument. 1 Certify vnder PENALTY OR PERJURY under the Iaws of the state of California that the

forepoing parsgraph is true and corvect.
ARDEL M. CiANRCIO - 3 s
, Commission # 1790852 E WITNESS my hand and official seal
Notary Public - Calitornta g _ ® —
%ﬂhum (Seal)

sSan Bernardinoe County =
My Comm. BxptiaaFeb 8.2012 £
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inst #: 201104140003342
Fees: $14.00

NiC Fee: $0.00

0411412011 01:42:46 PM
Heceipt #: 740796

FIDELITY NATIONAL
Requestor:

RECORDING REQUESTED BY: T
RECONTRUST COMPANY, N.A. LPS DEFAULT TITLE AND CLOSI
AND WHEN RECORDED MAIL DOCUMENT TO: Recorded By: AEA Pygs: 1
BAC Home Loans Setvicing, LP DEBBIE CGONWAY
400 National v 1Y, 65

0 National waySIMI1 VALLEY, CA 930 CLARK COUNTY RECORDER

TS No. 090109511

TITLE ORDER#: 090542250
APN 176-10-213-042

CORPORATION ASSIGNMENT OF DEED OF TRUST NEVADA

FOR VALUE RECEIVED, THE UNDERSIGNED HEREBY GRANTS, ASSIGNS AND TRANSFER TO:
BAC HOME LOANS SERVICING, LP FKA COUNTRYWIDE HOME LOANS SERVICING LP

ALL BENEFICIAL INTEREST UNDER THAT CERTAIN DEED OF TRUST DATED 03/16/2007,
EXECUTED BY: JOSE PEREZ JR, AN UNMARRIED MAN,TRUSTOR: TO RECONTRUST
COMPANY, N.A, TRUSTEE AND RECORDED AS INSTRUMENT NO. 0002128 ON 03/28/2007, IN
BOOK. 20070328, OF OFFICIAL RECORDS IN THE COUNTY RECORDER'S OFFICE OF CLARK

COUNTY, IN THE STATE OF NEVADA.
DESCRIBING THE LAND THEREIN: AS MORE FULLY DESCRIBED IN SAID DEED OF TRUST,

TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED OR REFERRED TO, THE
MONEY DUE AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS
ACCRUED OR TO ACCRUE UNDER. SAID DEED OF TRUST/MORTGAGE.

DATED: April 12, 2011 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS,

INC.
Statc of: TEXAS ) . |
County of___ TARRANT By A 4 hq,( ok
Alicla T ~, Assistant Secretary
\FR 20 rousaakia Alicia Tumer
AOn 12 before me Ellh E' K , . personally appeared __
know to me (or proved to me on the oath of or through

to be the person whose name is subscribed to the foregeing instrument and
acknowledged to me that he/she executed the same for the purposes and consideration therein expressed.
Witness my hand and officlal se: :

- v 5 .

Notary Fublic's Signature

B e e owm |
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Inat#: 201109190002647
Feea: 517.00 N/G Fee: $0.00
RPTT: $772.506 Ex: ¥

[ 09/19/2011 04:05:58 P
_ Receipt #: 917806

_ : Requestor:
RECORDING COVER PAGE SHUMWAY VAH & HANSEN CHTD
Recarded By: 80L Pge: §
| DEBBIE CONWAY
Must be typed or printed clearly in black ink only. CLARK COUNTY RECORDER

11 digit Assessor's Parcel Number may be obtained at;
ttp:ifredrock. co.clark nv usfassrrealprop/ownr. aspx

TITLE OF DOCUMENT (DO NOT Abbreviate)
TRUSTEE'S DEED UPON SALE NEVADA

Title of the Document on cover page must be EXACTLY as it appears on the first
page of the document to be recorded.

Recording requested by:
SHUMWAY VAN & HANSEN, CHTD.

Return to:

Name EZ Properties, LLC

Address 131 Cliff Valley Drive

CitylStatelZip Las VEQES. NV 89148

This page provides additional information required by NRS 111.312 Sections 1-2.
An additional recording fee of $1.00 wiil apply.

To print this document properly—do not use page scaling.
PARecorder\Forms 12_2010 '
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RECORDING REQUESTED BY:

RECONTRUST COMFPANY

AND WHEN RECORDED MAIL TO:

EZ PROPERTIES, LLC, A NEVADA LIMITED LIABILITY COM
8985 S EASTERN AVE STE100

LAS VEGAS, NV 89123

Forward Tax Statements to Address listed above
TS No., 09-0109511

Title Order No. 090542250

TRUSTEE'S DEED UPON SALE NEVADA
APNE  176-10-213-042

The amount of the unpaid debt was § 567,553.28

The amount paid by the Grantee was § 151,300.00

The property is in the city of LAS VEGAS, County of CLARK

The documentary transfertax is§_ "2 F.X. £8~ . The Grantee herein was not the beneficiary,
RECONTRUST COMPANY, N.A., as the duly appointed Trustee, under a Deed of Trust referred to below,
and herein called "Trustee", does hereby grant without covenant or warranty to:  EZ PROPERTIES, LLC, A

NEVADA LIMITED LIABILITY COMPANY herein called Grantee, the following described real property
sitwated in CLARK County, Nevada:

SEE ATTACHED LEGAL DESCRIPTION

This conveyance is made pursuant to the powers conferred upon Trustee by the Deed of Trust exccuted by
JOSE PEREZ JR, AN UNMARRIED MAN, as Trustor, recorded on 03/28/2007, Instrument Number
0002128 (or Book 20070328, Page ) Official Records in the Office of the County Recorder of CLARK
County, All requirements of law regarding the recording and mailing of copies of the Notice of Default
and Election to Seli, and the mailing, posting, and publication of the Notice of Trustee’s Sale have been
complied with, Trustee, in compliance with said Notice of Trustee's Sale and in exercise of its power under
said Deed of Trust sold said real property at public auction on 08/29/2011. Grantee, being highest bidder at
said sale became the purchaser of said property for the amount bid, which amount was $ 151,300.00.
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DATED: September 07, 2011 RECONTRUST COMPANY, N.A,, Successor Trustee

State of: Texas B“?gjﬂy/’,ﬁwi M/ /\g 4" gf{ {
ate of: g ! __ R

County of: Tamrant

On @{f * before me A. Robinson , personally appcared
Y. KING m know to me {or proved to me on the oath of ———— or
through 1L ) to be the person whose name is subscribed to the foregoing instrument and
acknowledged to me that he/she executed the same for the purposes and consideration therein expressed.
Witness my hand and official seal.

_ \ _ L g RAOBINSON
e & ' i relde s MY CONMISSION EXPIR
Notary Public's Signature fialoy Nevember 17,2012
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EXHIBIT A
REF. NO.: 080109511

LOT ONE HUNDRED THIRTY (130) CF NEVADA TRAILS NO. 22 PHASE 1, AS SHOWN BY
MAP THEREOF ON FILE IN BOOK 122 OF FPLATS, PAGE 85, IN THE OFFICE OF THE
COUNTY RECCORDER OF CLARK COUNTY, NEVADA.
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STATE OF NEVADA
DECLARATION OF VALUE FORM

1. Assessor Parcel Number(s)
a, 176-10-213-042

b.
c.
d.
2. Type of Property:
a | § Vacant Land b | Single Fam. Res. {FOR RECORDER'S OPTIONAL USE ONLY
c.{ ] Condo/Twnhse d.| ] 2-4 Plex Book:___ Page:
e. | ] Apt. Bldg f. Comm’/Ind’] Date of Recording:__
g.l | Agricultural h. Mobile Home {Notes:
|} Other
3. a. Total Value/Sales Price of Property $151,300.00 - .
b. Deed in Lieu of Foreclosure Only (value of property) { )
¢. Transfer Tax Value: $ =gr=6s5 5 w0
d. Real Property Transfer Tax Due S_F72e. 65

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section

b. Explain Reason for Exemption:

5. Partial Interest; Percentage being transferred; %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to
NRS 375.060 and NRS 375,110, that the information provided is correct to the best of their
information and belief, and can be supported by documentation if called upon to substantiate the
information provided herein. Furthermore, the parties agree that disallowance of any claimed
exemption, or other determination of additional tax due, may result in a penalty of 10% of the tax
due plus interest at 1% per month. Pursuant to NRS 375.030, the Buyer and Seller shall be
jointly and severally liable for any additional amount owed.

Capac,i{y GRANTEE

NF _ BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: RECONTRUST, NA, Print Name: EZ PROPERTIES LLC
Address: 400 NATIONAL WAY Address: 8985 S EASTERN AVE STE100
City: SIMIVALLEY City: LAS VEGAS

State; CALIFORNIA Zip: 93063 State;NEVADA Zip: 88123

OMPANY/PERSON REQUESTING RECORDING (reguired if not seller or buver
Print Name:_.S&) Avionmny Vibes & oo, Escrow #:
Address: Fopc—5. Exldvreen A j2I

City: LU v State: A4/ Zip: €9/23

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/IMICROFILMED

CCOR_DV_Form.pdf ~ 01/12/09
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Inst# 201004120001709
Fees: $15.00

NIC Fee: $0.00

044212010 12:10:20 PM
Receipt # 307691

Return to: Requestor:

Attn: Kelly Mitchell CAMCO

Absolute Collection Services, LLC Recorded By: MJM Pgs: 2
PO Box 12117 2 DEBBIE CONWAY

Las Vegas, NV 89112 CLARK COUNTY RECORDER
(702) 531-3394 phone

APN # 176-10-213-042

P —

“Notice of Delinquent Assessment Lien

This NOTICE OF DELINQUENT ASSESSMENT is being given
pursuant to N.R.S. 117.70 et seq. or N.R.S. 116.3115 et. Seq. and
N.R.S. 116.3116 through 116.31168 et. Seq. and the provisions of
the Declaration of Covenants, Conditions and Restrictions (CC&Rs)

of the Homeowners Association as follows:

Association Claimant: NEVADA TRAILS II CA Declarations of
CC&Rs recorded 6/8/04 Instrument No: 0002308, Book No.:
20040608, Page No:__ County of CLARK, and any and all
amendments or annexations of record thereto.

The description of the common interest development unit against
which this notice is being recorded is as follows: Legal Unit No.:
7639 Turquoise Stone Ct., Nevada Trails #22 Phase 1 Plat Book

122 Page 85 Lot 130
The reputed owner is: JOSE PEREZ, JR.
Common address: 7639 Turquoise Stone Ct., Las Vegas NV 89113

Owner's mailing address: 7777 S. Jones Blvd #1151, Las Vegas NV
89139

i3 e i
- b e

v etin

401




Additional monies shall accrue under this claim at the rate of the
claimant's periodic assessments, plus permissible iate charges,
costs of collection and interest and other charges, If any, that shall
accrue subsequent to the date of this notice.

The acting agency for enforcement on this lien is:

ABSOLUTE COLLECTION SERVICES, LLC
PO BOX 12117
LAS VEGAS NV 89112
(702) 531-3394

DATED: 04/10/10

o

RICHARD KAYE, Trustee Sales Officer

STATE OF NEVADA
COUNTY OF CLARK

On Jhgljsg__ before me, the undersigned, a Notary Public in
and for said county, personally appeared, RICHARD KAYE
personally known to me (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose name(s) is
subscribed to the within Instrument and acknowledged to me that
he/she executed the sams in his/her/thelr authorized capacity(ies),
and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted,
executed the Instrument,

WITNESS my hand and official seal.

Keﬁfv MISCHELL. Notary Public

o WELLY WTCRELL B
% Motary Publie, ?ﬁtat% é:i_;ggza;la g
mont No, 08-7604~1 P

¥ R, Beres iy 10,201

s
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EXHIBIT F




Inst#: 201007230000868
Fees: $16.00
NIC Fee: $0.00
0742352010 09:49:40 AN
Receipt # 437120
Requestor:
Return to: CAMCO
Attn: Kelly Mitchell Recorded By: CYV Pgs: 3
Absolute Collections Services, LLC DEBRIE CONWAY

PO Box 12117 CLARK COUNTY RECORDER
Las Vegas, NV 89112
(702} 631-3394

APN # 176-10-213-042
TS NO: A1283
Title Order No:

SELL UNDER NOTICE OF DELINQUENT
ASSESSMENT

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS5

IN BISPUTE! You may have the legal right to bring your account in good standing by
paying all of your past due payments plus permitied costs and expenses within the time
permitted by law for reinstatement of your account. No sale date may be set until ninety
(80) days from the date this notice of default may be recorded or mailed. The amount is
$1917.00 as of July 21, 2010 and will increase until your account becomes current.
Upon your written reguest, Nevada Trails | will give you a written itemization of the
entire amount you must pay. You and the Association may mutually agree in writing
prior to the time the notice of sale Is posted to, amount other things, (1) provide
additional time in which to cure the default by transfer of the property or otherwise; or
(2) establish a schedule of payments in order to cure your default; or both (1) and (2}.
Following the expiration of the time period previously referred to, uniess a separate
written agreement between you and the Association permits a longer period, you have
only the legal right to stop the sale of your property by paying the entire amount
demanded by the Association.

To find out the amount you must pay, or to arrange for payment to stop the foreclosure,
contact the following trustee who has been authorized by the Association to enforcs its
lien by sale: Absoclute Collection Services, LLC, PO Box 12117, Las Vegas, NV 88112,
702-531-3394, '

THIS NOTICE is given pursuant to NRS 117.070 et. Seq. or NRS 116.3115 et. Seq. and
NRS 116.3116 through 116.31168 etf. Seq., and pursuant to that certain Notice of
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Delinquent Assessment Lien, recorded on 4/12/10 as Document no. 0001709 book
20100412 of Official Records in the office of the Recorder of Clark County, State of

Nevada.

Owner: Jose Perez Jr
Property Address: 7639 Turgquoise Stone Ct, Las Vegas, NV 89113

Legal Description-shown on the Subdivision map recorded in Book No. 122 Page(s) 85
Inclusive, of Maps of the County of Clark, State of Nevada.

If you have any questions, you should contact & lawyer. Noiwithstanding the fact that
your property is in foreclosure, you may offer your property for sale, provided the sala is
concluded prior to the conclusion of the foreclosure,

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE
PROMPT ACTION

NOTICE IS HEREBY GIVEN THAT: Absolute Collection Services, LLC, is the duly
appointed Trustee/Agent authorized by the Association, pursuant to the terms contained
in that certain Declaration of Covenants, Conditions and Restrictions, Recorded on
6/8/04 as document number 0002308-20040608 of Official Records in the Office of the
Recorder of Clark County, Nevada, and any and all amendments or annexations of
record thereto, describing the land therein. That the beneficial Interest under said
Notice of Delinguent Assessment is presently held by the Association. That a breach
of, and defaulf in, the obligation for which said Covenants, Cenditions and Restrictions
as security has occurred in that the payment(s) have not been made of;

Periodic assessments, less credits and offsets, plus any late charges, interest, fees,
charges, collection costs, trustee's fees, and attorney fees, if any.

That by reason thereof, the present Association under such Covenants, Conditions and
Restrictions, has executed and delivered to said Trustee, a written Declaration and
Demand for Sale, and has deposited with sald duly appointed Trustee, such Covenants,
Conditions and Restrictions and all documents evidencing the obligations secured
thereby, and has declared and does hereby declare all sums secured thereby
immediately due and payable and has elected and does hereby elect to cause the
herein described property, liened by said Association, to be sold o satisfy the
obligations secured thereby.

PLEASE NOTE THAT WE ARE A DEBT COLLECTOR.
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Date: _’7/5“’/i0

Absolute Collection Services, LLC as Trustee

Lot

Richard Kaye, Trustee Sale Officer

"STATE OF NEVADA
COUNTY OF CLARK

On 7 _/L?-«’lb before me, the undersigned, a Notary Public in and for said county,
personally appeared, Richard Kaye personally known to me (or proved to me on the
basis of satisfactory evidence) to be the person(s) whose name(s) is subscribed to the
within Instrument and acknowledged to me that he/she executed the same in
his/herftheir authorized capacity(ies), and that by his/her/their signafura(s) on the
instrument the person(s), or the entily upon behalf of which the person(s) acted,
executed the Instrument.

WITNESS my hand and official seal.

P KELLY MITCHELL
4 =y 2 Notary Publie, Siate of Nevada§
1 &h&n7s  Appointment No, 08-7504-1 K
| e My Appt. Expires July 10, 2012§
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EXHIBIT G




DOUGLASE. MILES *

Also Admitted in Nevada and 1llinois
RICHARD I. BAUER, JR.*
JEREMY T, BERGSTROM

Also Admitted in Arizona
FRED TIMOTHY WINTERS*
KEENAN E. McCLENAHAN#
MARK T. DOMEYER*

* CALIFORNIA OFFICE
1231 E DYER ROAD
SUITE 100

SANTA ANA, CA 92705
PHONE (714) 481-9100
FACSIMILE (714) 481-9141

Cotutin & Vieaium et MILES, BAUER, BERGSTROM & WINTERS, LLP
TAMI 5. CROSBY* ATTORNEYS AT LAW SINCE 1985

L. BRYANT JAQUEZ *
DANIEL L. CARTER *
GINA M. CORENA

‘I’{Vé\é}g{iﬁ%{gﬂ* 2200 Paseo Verde Parkway, Suite 250
VY T. PHAM *# Henderson, NV 89052
mf‘sf;;fé;m Phone: (702) 369-5960

Also Admitted in Iowa & Missouri Fax: (702) 369-4955
HADI R, SEYED-ALI *
ROSEMARY NGUYEN *

JORY C, GARABEDIAN
THOMAS M. MORLAN
Admitted in California
KRISTIN S. WEBE *
BRIAN H. TRAN *
ANNA A. GHAJAR *

August 8, 2016

Nevada Trails 11 SENT VIA FIRST CLASS MAIL
Absolute Collections Services, LL.C |

PO Box 12117

Las Vegas, NV 89112

Re:  Property Address: 7639 Turquoise Stone Court, Las Vegas, NV 89113
MBBW File No.

Dear Sirs:

This letter is in response to your Notice of Default with regard to the HOA assessments purportedly owed on
the above described real property. This firm represents the interests of MERS as nominee for BAC Home
Loans Servicing, P afka Countrywide Home Loans, Inc. (hereinafter “BAC”) with regard to these issues.
BAC is the beneficiary/servicer of the first deed of trust loan secured by the property.

As you know, NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to (n),
inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this Statute
clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees and charges
imposed for collection and/or attorney fees, collection costs, late fees, service charges and interest. See
Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:

(b) A first security interest on the unit recorded before the date on which the assessment sought to be
enforced became delinquent...

The lien is also prior to all security interests described in paragraph (b) to the extent of the
assessments for common _expenses... which would have become due in the absence of acceleration

during the 9 months immediately preceding institution of an action to enforce the lien.

408




7639 Turquoise Stone Court, Las Vegas, NV 89113 Page two of two

Subsection 2b of NRS 116.3116 clearly provides that an HOA lien “is prior to all other liens and encumbrances
on a unit except: a first security interest on the unit...” But such a lien is prior to a first security interest to the
extent of the assessments for common expenses which would have become due during the 9 months before

institution of an action to enforce the lien.

Based on Section 2(b), a portion of your HOA lien is arguably senior to BAC’s first deed of trust, specifically
the nine months of assessments for common expenses incurred before the date of your notice of delinquent
assessment dated July 21, 2010. For purposes of calculating the nine-month period, the trigger date is the date
the HOA sought to enforce its lien. It is unclear, based upon the information known to date, what amount the
nine months’ of common assessments pre-dating the NOD actually are. That amount, whatever it is, is the
amount BAC should be required to rightfully pay to fully discharge its obligations to the HOA per NRS
116.3102 and my client hereby offers to pay that sum upon presentation of adequate proof of the same by the

HOA.
Please let me know what the status of any HOA lien foreclosure sale is, if any. My client does not want these

issues to become further exacerbated by a wrongful HOA sale and it is my client’s goal and intent to have these
issues resolved as soon as possible. Please refrain from taking further action to enforce this HOA lien until my

client and the HOA have had an opportunity to speak to attempt to fully resolve all issues.

Thank you for your time and assistance with this matter. I may be reached by phone directly at (702) 942-0412.
Please fax the breakdown of the HOA arrears to my attention at (702) 942-0411. I will be in touch as soon as

I’ve reviewed the same with BAC.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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EXHIBIT H




SEP/21/2010/TUE 09:23 AM  CAMCO FAX No. 702 693 4547 P. 002

Absolute Collection Services,

PO BOX 12117, LAas Vegas, NV 89112 Phone 70.2.53.3394
www.absolute-collection.com Fax 702,531.3306
CORRESPONDENCE RECE

September 21, 2010

Rock Jung

Miles, Bauer, Bergstrom & Winters LLP

2200 Paseo Verde Pkwy, Ste 250

Henderson NV 89052

R N e i L N P
AU v A e P N s R Y Y -
RN A '}‘,%'3_! (GOSG I

il

RE: Nevada Trails II CA: 7639 Turquoise Stone Ct.: MBBW File No NEMaCIlZe

Dear Mr. Jung:

I am i receipt of your most recent correspondence regarding a Statement of Account for the above-mentioned
property. Please note that in conversations past, you had stated your clients position of paying for 9 months of

assessments and po late fees, collection costs, ete., all occurring pefore foreclosure by your client.

1 am making you aware that it is our view that without the action of foreclosure, a 9 month Statement of
Account is not valid. At this time, I respeotfully request that you submit the Trustees Deed Upon Sale showing
your client’s possession of the property and the date that it ocowrred. At that time, we will provide a 9 month

super priority lien Statement of Account.

As discussed, any Statement of Account from us will show the entire amount owed. We intend fo proceed on
the above-mentioned account up to and including foreclosure. All such notifications have been and will be sent
to all interested parties. 'We recognize your client’s position as the first mortgage company as the seniox lien
holder. Should you provide us with a recorded Notice of Default or Notice of Sale, we will hold our action so

your client may proceed.

Per our previous conversation, a Statement of Account costs $25 and is not good for a sale/transfer of the
property. If, after reviewing the information above, you would still like a Statement of Account, please email
me at cystomerservige@absolute-collection.comn or fax the above muobeat. If you would like en actual payoff

demand that is good for the sale/transfer of a property, please visit our website at www.absolute-collection.com
and go to Order Documents. The upfront fee for the demand is $150 and we take all major credit ¢ards or you
may send the funds to the above address and provide an email/fax so wemay got the dexmand to you.

If you have further questions, please feel free to contact us.

Sincerely,

Kelly Mitchell, Collection Manager
Absotute Collection Services, LLC

PLEASE NOTE WE ARE A DEBT COLLECTOR
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EXHIBIT 1




inst#: 201010280002540

Fees: $15.00
N/C Fee: $0.00
| 10/2812010 12:26:14 PM

Return to: it
Attn: Kelly Mitchell Receipt #: 568529
Absolute Collections Services, LLC Requestor:
PO Box 12117 CAMCO |
Las Vegas, NV 89112 " Recorded By: MdM  Pgs: 2
{702) 531-3394 DEBBIE CONWAY

CLARK COUNTY RECORDER

APN # 176-10-213-042

TS NO: A1263

Titie Order No:-45010-10-26456G 1-01
HOA: Nevada Trails ll CA

NOTICE OF TRUSTEE'S SALE |

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS YOU
PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE SALE
DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS IN
DISPUTE. YOU MUST ACT BEFORE THE SALE DATE. IF YOU HAVE
ANY QUESTIONS, PLEASE CALL ABSOLUTE COLLECTION
SERVICES, LLC AT 702-531-3394. IF YOU NEED ASSISTANCE,
PLEASE CALL THE FORECLOSURE SECTION OF THE

ONBUDSMAN'’S OFFICE, NEVADA REAL ESTATE DIVISION AT 87?-
829-9907 OR 702-486-4480 IMMEDIATELY. .

You are ih default under a Notice of Delinquent Assessment LIEN, dated APRIL 12,
2010. Unless you take action to protect your property, it may be sold at public sale. If -
you need an explanation of the nature of the proceedings against you, you should

contact a lawver.

NOTICE IS HEREBY GIVEN THAT: On DECEMBER 7, 2010 at 4:00 PM, at the front
entrance to Absolute Callection Services, LLC, 1820 E Sahara Ave #111, Las Vegas
NV 89104, under the power of sale pursuant to the terms of those certain covenants
conditions and restrictions recorded on JUNE 8, 2004 as instrument number 0002308
Book 20040608 of official records of Clark County, as the duly appointed agent and
pursuant to Notice of Delinquent Assessment LIEN, recorded on 4/12/10 as Document
No. 0001709 in Book 20100412 of Official Records in the Office of the Recorder of
Clark County, Nevada, WILL SALE AT PUBLIC AUCTION TO THE HIGHEST BIDDER
FOR CASH, {payable at time of sale in lawful money of the United States) alf right, titls

and Interest in the following commonly known property as:

Address: 7639 TURQUOISE STONE CT.
City, State, Zip: LAS VEGAS NV 89113
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The owner(s) of said property as of the date of the recording of said lien is purporied to

be:
JOSE PEREZ, JR

The undersigned agent disclaims any liability for any incorreciness of the street address
and other comimon designation, if any, shown herein., Said sale will be made, but
without covenant or warranty, expressed or implied, regarding title, possession, or
encumbrances, to pay the remaining principal sum due under sald Notice of Delinquent
Assessmeni Lien, with interest theteon, as provided In said notice, advances, if any,
estimated fees, charges, and expenses of the Trustee, to-wit:

$2,989.00 Estimated Accrued interast and additional advances, if any, will increase this
figure prior to sale.

The Notice of Default and Election 1o Seil the described property was recorded on JULY

23, 2010 as instrument 0000868 Book 20100723 in the official records of Clark County. A

PLEASE NOTE THAT WE ARE A DEBT COLLECTOR
Date: 10/28/10 '

Absolute Collection Service, L1L.C
1820 E Sahara Ave #111

Las Vegas NV 89104
702-531-3394

Richard Kaye, Trustee's Sale Officer

STATE OF NEVADA
COUNTY OF CLARK

On 10/28/10 before me, the undersigned, a Notary Public in and for sald county,
personally appeared, Richard Kaye personally known to me (or proved to me on the
basis of satisfactory evidencs) to be the person(s) whose hame(s) is subscribed to the
within Instrument and acknowledged to me that he/she executed the same in
hisfher/iheir authorized capacity(ies), and that by his/her/their signature(s) on the
instrument the person(s), ot the entity upon behalf of which the person(s) acted,

executed the Instrument.

f T, KELLY MITCHELL b
eeieA Notary Publlo, State of Nevada}
St d  Appointment No, 8-7504-1 B

W My Appt. Expires July 10, 2012

WITNESS my hand and official seal.

KeI;E;J Mitcﬁeﬁ, Notary Public .
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EXHIBIT J




Inst#: 201104130000979
Fees: $16.00 N/C Fee: $0.00

RPTT: $28.05 Ex: #
04/13/2011 09:15:29 AM
Receipt #: 738709

Requestor:
APN: 176-10-213-042 CAMCO
WHEN RECORDED MAIL DEED AND e By B e
CORDED MAIL DEED AND DEBBIE CONWAY
TAX STATEMENTS TO: CLARK COUNTY RECORDER

L.as Vegas Development Group, LLC
397 3" Ave, Ste A
Chula Vista CA 91910

Title No. A1263
Account NO.
TS No. 45010-10-26456G1-01

SPACE ABOVE THIS LINE FOR RECORDER’S USE
TRUSTEE’S DEED UPON SALE

The undersigned declares:
1) The grantee herein WAS NOT the foreclosing beneficiary

2) The amount of the unpaid debt together with costs was - $5,200.01
3) The amount paid by the grantee at the trustee sale was $5,200.01
4) The documentary transfer tax is $ 28.05

5) City Judicial District of LAS VEGAS

And Absolute Collection Services, LLC., as the duly appointed Trustee under the
Notice of Delinguent Assessment hereinafter described, does hereby GRANT and
CONVEY, but without warranty, express or implied, to: Las Vegas Development
Group, LLC, 397 3™ Ave, Ste A, Chula Vista CA 91910

(herein called Grantee), all of its right, title and interest in and to that certain property
sifuated in the County of CLARK, State of NEVADA, described as follows:

7639 Turquoise Stone Ct,, Las Vegas NV 89113

Legal Description-shown on the Subdivision map recorded in Book No. 122 Page(s) 85
Inclusive, of Maps of the Country of Clark, State of Nevada; See Exhibit A Attached

AGENT STATES THAT:
This conveyance is made pursuant to the powers granted to NEVADA TRAILS 1| CA

and conferred upon appointed trustee by the provisions of the Nevada Revised
Statutes, the NEVADA TRAILS |l CA governing documents (CC&R’s) recorded as
instrument number 0002308 Book 20040608 on JUNE 8, 2004 and that certain Notice
of Delinquent Assessment Lien recorded on APRIL 12, 2010 instrument number
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0001709 Book 20100412 Official Records of CLARK County; and pursuant io NRS
117.070 et Seq. or NRS 1186.3115 et Seq and NRS 116.3116 through 116.31168 et
Seq. The name of the owner(s) of the property (trustor) was: JOSE PEREZ, JR.

Default occurred as set forth in a Notice of Default and Election to Sell, recorded on

JULY 23, 2010 as instrument 0000868 Book 20100723 which was recorded in the office
of the recorder of said county. Absolute Collection Services, LLC. Has complied with all

requirements of law including, but not limited to, tha elapsing of 90 days, mailing of
copies of Notice of Delinquent Assessment and Notice of Default and the posting and
publication of the Notice of Sale. Said property was sold by said agent, on behalf of
NEVADA TRAILS I CA at public auction on April 12, 2011 at the place Indicated on the

Notice of Sale. Grantee being the highest bidder at such sale, became the purchaser of
said property and paid therefore 1o said agent the amount bid $5,200.01 in lawful money

of the United States, or by satisfaction, pro tanto, of the obligations then secured by the
Delinquent Assessment Lien.

Dated:April 13, 2011

By Richard Kaye on behalf of Absolute Collection Services

STATE OF NEVADA )
COUNTY OF CLARK )

On 4/13/11 before me, Kelly Mitchell, personally appeared Richard Kaye personally
known to me (or proved to me on the basis of satisfactory evidence) to be the person
whose name is subscribed to the within instrument and acknowledged that he/she
executed the same in his/her authorized capacity, and that by signing his/her signature
on the Instrument, the person, or the entity upon behalf of which the person acted,

executed the instrument.

WITNESS my hand apd seal.

KELLY MiTCHELL |
i (vt Notary Publlc, State of Nevada g
3 Wi ¥ Appointment No. 08-7504-7 b
g T My Appt. Expires July 10, 2012
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EXHIBIT "A"

LOT ONE HUNDRED THIRTY (130} OF NEVADA TRAILS NO, 22 PHABE 1, AS SHOWN BY MAP
THEREOF ON FILE IN BOOK 122 OF PLATS, PAGE 85, IN THE OFFICE OF THE COUNTY RECORDER

OF CLARK COUNTY, NEVADA.
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STATE OF NEVADA
DECLARATION OF VALUE FORM

1. .Assessor Parcel Number(s)

c.
d.

2. Type of Property:
a.
c.
e
g

3.

a- j Dle = Je) = 213 ~3a?

Vacant Land b. % Single Fam. Res. FOR RECORDER’S OPTIONAL USE ONLY
Coundo/Twnhse d. 2-4 Plex Book: Page:
Apt. Bldg £ [] Comm'Vind'l Date of Recording:
: Agricultiral h. [ ] Mobile Home Notes:
L] Other

a. Total Value/Sales Price of Property F_S200 .01

b. Deed in Lien of Foreclosiwe Only (value of property) { }

c. Transfer Tax Value: 3 5200 .01

d. Real Propertly Transfer Tax Due 5 28 .S

4, XM Exemption Clafmed.

a. Transfer Tax Exemption per NRS 375,090, Section
b. Explain Reason for Exemption:

Partial Interest: Percentage being transferred: . %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060 and NRS
375.110, that the information provided is coirect to the best of their information and belief, and can be
supported by docwmentation if called upon to substantiate the information provided herein. Furthermore, the
parties agree that disallowance of any claimed exempticn, or other deterniination of additionsal tax due, may
10% of the tax due plus interest af 1% per month, Pursuant to NRS 375.030, the Buyer

result in a pen.

and Seller s jointly and severally liable for any additional amousnt owed.
Signature: J N Capacity: Mem el
Signature;

Print Name: A ‘ ] e Print Name/£ @{""'fﬂdw"{' GBBW’IZU’
Address: 142 Address;: 3947 ke Spda
City: L.gys Veoao s city: HJLp UST AT |

Swate: AN <Y Zip Q92 State;_ (& &\ Zip:_ A4{4 10

letName'_Qﬁr_\m N Escrow#._ AT - IdyeclGSGre.
Address: "P-)ms,,, I -
City:__ % oS State:_ ANV zip:_R9id

As a public record this form may be recorded/microfilmed
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Las Vegas, Nevada 89146
Telephone: (702) 478-7777 Facsimile: (702) 728-2484

5440 W. Sahara Ave., Suite 206

LAW OFFICES OF KEVIN R. HANSEN

o 0 1 Sy i K

B N N NN NNNN R s e e b = e e e
o 1 Sy b R W N =S NSy i s N, O

Electronically Filed
08/16/2016 09:39:37 AM

JMSJ )
LAW OFFICES OF KEVIN R. HANSEN % 3 jseaww—

KEVIN R. HANSEN, ESQ.
Nevada Bar No. 6336 CLERK OF THE COURT
AMY M. WILSON, ESQ.

Nevada Bar No. 13421

5440 W. Sahara Ave., Suite 206
Las Vegas, Nevada 89146
Telephone: (702) 478-7777
Facsimile: (702) 728-2484
kevin@kevinrhansen.com
amy(@kevinrhansen.com

Attorneys for Defendants

EZ Properties, LLC & K&L Baxter
Family Limited Partnership

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS DEVELOPMENT GROUP,
LLC, a Nevada limited liability company,
Case No.: A-15-715532-C
Plaintiff, Dept. No.: XXX

VS,

JAMES R, BLAHA, an individual; BANK OF
AMERICA, NA, a National Banking
Association Successor by merger to BAC
HOME LOANS SERVICING, LP;
RECONSTRUCT COMPANY NA, a Texas
corporation; JOSE PEREZ, JR. an individual;
EZ PROPERTIES, LLC, a Nevada limited
liability company; K&L BAXTER FAMILY
LIMITED PARTNERSHIP, a Nevada limited
partnership; FCH FUNDING, INC, an
unknown corporate entity; DOE individuals I
through XX; and ROE CORPORATIONS I
through XX,

Defendants

DEFENDANTS EZ PROPERTIES, LLC. AND K&IL BAXTER FAMILY LIMITED
PARTNERSHIP JOINDER TO DEFENDANTS JAMES R. BLAHA AND NOBLE
HOME LOANS, INC.’S MOTION FOR SUMMARY JUDGMENT

COMES NOW the Defendants, EZ PROPERTIES, LLC and K&L BAXTER FAMILY

LIMITED PARTNERSHIP by and through their attorneys KEVIN R. HANSEN, ESQ. and AMY

Page 1 of 3
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LAW OFFICES OF KEVIN R. HANSEN

5440 W. Sahara Ave., Suite 206

Las Vegas, Nevada 89146
Telephone: (702) 478-7777 Facsimile: (702) 728-2484

AW

o N L O ™ T N e L L e e S S G
O\MLUJNHO\OOOQO\M#UJ[\)HO\OOO\]O\

N o
o =

M. WILSON, ESQ. of the LAW OFFICES OF KEVIN R. HANSEN to file this Joinder to
Defendants JAMES R. BLAHA and NOBLE HOME LOANS, INC’S Motion for Summary
Judgement.

Said Joinder expressly adopts and incorporates the Memorandum of Points and Authorities
set forth by Defendants JAMES R. BLAHA and NOBLE HOME LOANS, INC and Defendants
Bz PROPERTIES, LLC and K&L BAXTER FAMILY LIMITED PARTNERSHIP file this
Joinder upon such grounds.

Defendants EZ PROPERTIES, LLC and K&L BAXTER FAMILY LIMITED
PARTNERSHIP join in each argument of the moving Defendants as said Defendants are in the
same chain of title and when moving Defendants are dismissed, EZ PROPERTIES, LLC and K&L

BAXTER FAMILY LIMITED PARTNERSHIP should likewise be dismissed as well.

WHEREFORE, Defendants EZ PROPERTIES, LLC and K&L BAXTER FAMILY
LIMITED PARTNERSHIP respectfully request that this Honorable Court grant this Motion to
Join Defendants JAMES R. BLAHA and NOBLE HOME LOANS, INC’s Motion for Summary
Judgement.

Dated this M day of August, 2016.

LAW OFFICES OF KEVIN R. HANSEN

o
KEVIN R. HANSEN, ESQ.
Nevada Bar No. 6336

5440 W. Sahara Ave., Suite 206
Las Vegas, Nevada 89146
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of The Law Offices of Kevin R. Hansen and that on
the \Uw day of August, 2016 I caused to be served a true and correct copy of the foregoing
DEFENDANTS’ EZ PROPERTIES, LL.C, AND K&L. BAXTER FAMILY LIMITED

PARTNERSHIP JOINDER TO BLAHA DEFENDANTS MOTION FOR SUMMARY

JUDGMENT via electronic filing and/or service with the Eighth Judicial District Court to those

parties listed on the Court’s Master Service Lig

An employee of The Law Offices of Kevin R. Hansen
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KEVIN R. HANSEN, ESQ.
Nevada Bar No. 6336 CLERK OF THE COURT
AMY M. WILSON, ESQ.

Nevada Bar No, 13421

5440 W. Sahara Ave., Suite 206
Las Vegas, Nevada 89146
Telephone: (702) 478-7777
Facsimile: (702) 728-2484
kevin@kevinrhansen.com
amy@kevinrhansen.com

Attorneys for Defendants

EZ Properties, LLC & K&L Baxter
Family Limited Partnership

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS DEVELOPMENT GROUP,
LLC, a Nevada limited liability company,
Case No.: A-15-715532-C
Plaintiff, Dept. No.: XXX

V8.

JAMES R. BLAHA, an individual; BANK OF
AMERICA, NA, a National Banking
Association Successor by merger to BAC
HOME LOANS SERVICING, LP;
RECONSTRUCT COMPANY NA, a Texas
corporation; JOSE PEREZ, JR. an individual;
EZ PROPERTIES, LLC, a Nevada limited
liability company; K&L BAXTER FAMILY
LIMITED PARTNERSHIP, a Nevada limited
partnership; FCH FUNDING, INC, an
unknown corporate entity; DOE individuals I
through XX; and ROE CORPORATIONS I
through XX,

Defendants

DEFENDANTS EZ PROPERTIES, LI.C. AND K&L BAXTER FAMILY LIMITED
PARTNERSHIP JOINDER TO DEFENDANT BANK OF AMERICA, N.A’S MOTION
TO ADD AFFIRMATIVE DEFENSES AND TO ADD PARTIES AND ASSERT
CLAIMS

COMES NOW the Defendants, EZ PROPERTIES, LLC and K&L BAXTER FAMILY

LIMITED PARTNERSHIP by and through their attorneys KEVIN R. HANSEN, ESQ, and AMY
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5440 W. Sahara Ave., Suite 206
Las Vegas, Nevada 89146
Telephone: (702) 478-7777 Facsimile: (702) 728-2484
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M. WILSON, ESQ. of the LAW OFFICES OF KEVIN R. HANSEN to file this Joinder to
Defendant BANK OF AMERICA N.A.’s Motion to Add Affirmative Defenses and to Add Parties
and Assert Claims.

Said Joinder expressly adopts and incorporates the Memorandum of Points and Authorities
set forth by Defendant BANK OF AMERICA N.A., and Defendants EZ PROPERTIES, LLC and
K&L BAXTER FAMILY LIMITED PARTNERSHIP file this Joinder upon such grounds.

Defendants EZ PROPERTIES, LLC and K&L BAXTER FAMILY LIMITED
PARTNERSHIP join in each argument of the moving Defendant as said Defendants are in the
same chain of title and when moving Defendant’s Motion is granted, the Motion should be likewise
granted as to EZ PROPERTIES, LLC and K&L BAXTER FAMILY LIMITED PARTNERSHIP

as well.

WHEREFORE, Defendants EZ PROPERTIES, LLC and K&L BAXTER FAMILY
LIMITED PARTNERSHIP respectfully request that this Honorable Court grant this Motion to
Join Defendant BANK OF AMERICA N.A’S Motion To Add Affirmative Defenses and to Add
Parties and Assert Claims.

Dated this _U_ﬁ_ day of August, 2016.

LAW OFFICES OF KEVIN R, HANSEN

i £,
A . o T - Pl
__q.\\.' o 4 o
. . o Y. T o

REVIN R, HANSEN, ESQ.
Nevada Bar No. 6336

5440 W. Sahara Ave., Suite 206
Las Vegas, Nevada 89146
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CERTIFICATE OF SERVICE

[ hereby certify that I am an employee of The Law Offices of Kevin R. Hansen and that on
the i\ﬁfvgay of August, 2016 I caused to be served a true and correct copy of the foregoing
DEFENDANTS’ EZ PROPERTIES, LL.C, AND K&IL BAXTER FAMILY LIMITED

PARTNERSHIP JOINDER TO BANK OF AMERICA N.A’s MOTINON TO ADD

AFFIRMATIVE DEFENSES AND TO ADD PARTIES AND ASSERT CLAIMS via

electronic filing and/or service with the Eighth Judicial District Court to those parties listed on the

Court’s Master Service List. .

An employee of T hb\)ﬁaw Offices of Kevin R. Hansen
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DARREN T. BRENNER, ESQ.

Nevada Bar No. 8386 CLERK OF THE COURT
WILLIAM S. HABDAS, ESQ.

Nevada Bar No. 13138

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Telephone:  (702) 634-5000

Facsimile: (702) 380-8572

Email: darren.brenner@akerman.com

Email: william.habdas@akerman.com

Attorneys for Bank of America, N.A., successor
by merger to BAC Home Loans Servicing, LP,
and Recontrust Company, N.A.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

LAS VEGAS DEVELOPMENT GROUP, LLC, | Case No.: A-15-715532-C
a Nevada limited liability company,
Dept. No.: VIII
Plaintiff,
DEFENDANT BANK OF AMERICA,

V. N.A.’S JOINDER TO DEFENDANTS
JAMES R. BLAHA AND NOBLE HOME
JAMES R. BLAHA, an individual;, BANK OF | LOANS, INC.’S MOTION FOR
AMERICA, N.A.,, a National Banking| SUMMARY JUDGMENT

Association, as successor by merger to BAC
HOME LOANS SERVICING, LP;
RECONTRUST COMPANY, N.A., a Texas
corporation; JOSE PEREZ, JR., an individual;
EZ PROPERTIES, LLC, a Nevada limited
liability company; K&L BAXTER FAMILY
LIMITED PARTNERSHIP, a Nevada limited
partnership, FCH FUNDING, INC., an unknown
corporate entity; DOE individuals | through XX
and ROE CORPORATIONS I through XX,

Defendants.

Defendant Bank of America, N.A. (Bank of America), by and through its attorneys of the
law firm of AKERMAN LLP, hereby file this Joinder to the Motion for Summary Judgment (Motion)
filed by James R. Blaha and Noble Home Loans, Inc. (collectively, Noble Homes).

In its Motion, Noble Homes argues that Plaintiff Las Vegas Development Group, LLC’s

(LVDG) claims seeking to set aside Bank of America’s foreclosure of its Deed of Trust fail for

139173252:1}
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several reasons, including that the claims are time-barred, barred by the doctrine of laches, and

barred by the doctrine of equitable estoppel. Each of LVDG’s claims against Bank of America are

dependent on the purported invalidity of Bank of America’s Deed of Trust foreclosure sale. As

such, Noble Homes’ argument in its Motion that the Deed of Trust sale is valid applies with equal

force to LVDG’s claims against Bank of America. If the Deed of Trust foreclosure sale is held to be

valid, all LVDG’s claims against Bank of America fail as a matter of law. Accordingly, Bank of

America joins the Motion for Summary Judgment filed by James R. Blaha and Noble Home Loans,

Inc.

DATED: August 25, 2016.

{39173252;1}

AKERMAN LLP

/s/ William S. Habdas

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

WILLIAM S. HABDAS, ESQ.
Nevada Bar No. 13138

AKFERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: darren.brenner(@akerman.com
Email: william.habdas@akerman.com

Attorneys for Bank of America, N.A., successor
by merger to BAC Home Loans Servicing, LP,
and Recontrust Company, N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on August 26, 2016 and pursuant to NRCP 5(b), I deposited for
mailing m the U.S. Mail a true and correct copy of the foregoing, DEFENDANT BANK OF
AMERICA, N.A.’S JOINDER TO DEFENDANTS JAMES R. BLAHA AND NOBLE HOME
LOANS, INC.’S MOTION FOR SUMMARY JUDGMENT, postage prepaid and addressed to:

Roger P. Croteau, Esq.

Timothy E. Rhoda, Esq.

ROGER P. CROTEAU & ASSOCIATES, LTD.
croteaulaw@croteaulaw.com

Attorneys for Plaintiff Las Vegas Development Group LLC

Aaron R. Maurice, Esq.
Brittany Wood, Esq.
KOLESAR & LEATHAM

amaurice@klnevada.com
bwood@kInevada.com
sowens@klnevada.com

Attorneys for James R. Blaha and Noble Home Loans, Inc.,
formerly known as FCH Funding, Inc.

Kevin R. Hansen, Esq.

THE LAW OFFICES OF KEVIN R HANSEN
kevin@kevinrhansen.com
gabriela@kevinrhansen.com

Attorneys for EZ Properties LLC, and
K&L Baxter Family Limited Partnership

/s/ Jill Sallade
An employee of AKERMAN LLP

{39173252;1} 3 428
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ROGER P. CROTEAU, ESQ.

Nevada Bar No. 4958 CLERK OF THE COURT
TIMOTHY E. RHODA, ESQ.

Nevada Bar No. 7878

ROGER P. CROTEAU & ASSOCIATES, LTD.
9120 West Post Road, Suite 100

Las Vegas, Nevada 89148

(702) 254-7775

(702) 228-7719 (facsimile)
croteaulaw(@croteaulaw.com

Afttorney for Plaintiff

LAS VEGAS DEVELOPMENT GROUP, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

%ok ok

LAS VEGAS DEVELOPMENT GROUP, LLC,
a Nevada limited liability company,

Plaintiff, Case No. A-15-715532-C
Dept. No. XXX

VS.

)
)
)
)
)
|
JAMES R. BLAHA, an individual; BANK OF )
AMERICA, NA, a National Banking )
Association, as successor by merger to BAC ) Date of Hearing: September 13, 2016
HOME LOANS SERVICING, LP; ) Time of Hearing: 9:00 a.m.
RECONTRUST COMPANY NA, a Texas )
corporation; JOSE PEREZ, JR. an individual; )
EZ PROPERTIES, LLC, a Nevada limited )
liability company; K&L BAXTER FAMILY )
LIMITED PARTNERSHIP, a Nevada limited )
partnership; FCH FUNDING, INC, an unknown )
corporate entity; DOE individuals I through )
XX; and ROE CORPORATIONS I through )
XX, )

Defendants.)

)
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

COMES NOW, Plaintiff, LAS VEGAS DEVELOPMENT GROUP, LLC, by and through
its attorneys, ROGER P. CROTEAU & ASSOCIATES, LTD., and hereby presents its
Opposition to Defendants, James R. Blaha and Noble Home Loans, Inc.’s, Motion for Summary

Judgment. This Opposition is made and based upon the attached memorandum of points and
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authorities, all pleadings, papers and documents on file herein, and any oral argument that the
Court may entertain at the hearing of this matter.

DATED this 26" day of August, 2016.

ROGER P. CROTEAU & ASSOCIATES, LTD.

/s/ Timothw E. Rhoda

ROGER P. CROTEAU, ESQ.

Nevada Bar No. 4958

TIMOTHY E. RHODA, ESQ.

Nevada Bar No. 7878

9120 West Post Road, Suite 100

Las Vegas, Nevada 89148

(702) 254-7775

Attorney for Plaintiff

LAS VEGAS DEVELOPMENT GROUP, LLC

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION

For the past several years, the purchasers of real propertics at homeowners association
lien foreclosure sales have been embroiled in litigation with purportedly secured deed of trust
holders such as Bank of America, N.A. (“BANA ") regarding the force and cffect of NRS
§116.3116, which provides an HOA with a superpriority lien on an individual homeowner's
property for up to nine months of unpaid HOA dues. In a nutshell, the purchasers of these
propertics have always asserted that HOA lien foreclosure sales served to extinguish all junior
liens, including a first position deed of trust, pursuant to black letter lien law. Deed of trust
holders such as BANA incorrectly asserted that their security interests survived the HOA lien
foreclosure sales.

Until relatively recently, the conflicting positions of the purchasers and the purported
secured mortgage holders were the subject of significant dispute. However, on September 18,
2014, the Nevada Supreme Court, in the matter of SFR Investments Pool I, LLC v. U.S. Bank,
N.A., 130 Nev.  ,334P.3d 408, 2014 WL 4656471 (Adv. Op. No. 75, Sept. 18, 2014),

definitively determined that the foreclosure of a HOA’s superpriority lien does indeed extinguish
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a first deed of trust, stating as follows:

We must decide whether this is a true priority lien such that its foreclosure

extinguishes a first deed of trust on the property and, if so, whether it can be

foreclosed nonjudicially. We answer both questions in the affirmative and

therefore reverse.

Pursuant to its decision in SFR Investments, the Nevada Supreme Court resolved the
divergent opinions that previously existed in the state and federal courts of the State of Nevada
regarding the force, effect and interpretation of NRS §116.3116 et seq. In doing so, the Nevada
Supreme Court clarified that the statute provides a homeowners association with a true
superpriority lien over real property that can and does extinguish a first deed of trust when non-
judicially foreclosed. Id. The Nevada Supreme Court also recognized that a foreclosure deed
“reciting compliance with notice provisions of NRS 116.31162 through NRS 116.31168 ‘is
conclusive’ as to the recitals ‘against the unit’s former owner, his or her heirs and assigns and all

other persons.”” See id. at *3 (citing NRS 116.3116.31166(2)). Moreover, under Nevada law, the

HOA foreclosure sale and the resulting foreclosure deed are both presumed valid. NRS

47.250(16)-(18) (stating that disputable presumptions exist “that the law has been obeyed”; “that
a trustee or other person, whose duty it was to convey real property to a particular person, has
actually conveyed to that person, when such presumption is necessary to perfect the title of such
person or a successor in interest”; “that private transactions have been fair and regular”; and “that
the ordinary course of business has been followed.”).

At issue herein is real property commonly known as 7639 Turquoise Stone Court, Las
Vegas, Nevada 89113, Assessor Parcel No. 176-10-213-042 (the “Property”). BANA formerly
held a deed of trust recorded against the Property in the Official Records of the Clark County
Recorder as Instrument No. 200703280002128 ( “First Deed of Trust’’). See Motion, Exhibit 1.
Plaintiff is the rightful owner of the Property, having purchased all right, title and interest in it at
an HOA Foreclosure Sale dated April 12, 2011. Pursuant to N.R.S. §116.3116 ef seq. as
interpreted by the Nevada Supreme Court in the matter of SFR Investments, the HOA

Foreclosure Sale served to extinguish the then-existing First Deed of Trust pursuant to Nevada

law.
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Notwithstanding the extinguishment of its security interest, BANA purported to foreclose
upon the Property on August 29, 2011. Defendant, EZ Propertics, LLC ( “EZ Properties™)
purported to purchase the Property at BANA’s foreclosure sale. Thereafter, on or about
September 30, 2011, EZ Properties purported to transfer the Property to James R. Blaha
(“Blaha’). However, because BANA possessed no valid security interest upon which to
foreclose, its foreclosure sale was void and ineffective. It naturally follows that any and all
subscquent transfers of the Property were also void and that Plaintiff remains the rightful owner
of the Property.

STATEMENT OF THE FACTS

On or about June &, 2004, a Declaration was recorded 1n the Official Records of the Clark
County Recorder as instrument number 200406080002308, thereby creating Nevada Trails 11
Community Association (the “HOA "y and perfecting a lien in favor of the HOA on all real
property located within the common interest community it governed, including but not limited to
the Property. Complaint, §11. On or about March 23, 2006, Defendant, JOSE PEREZ, JR.
(“Former Owner ), acquired title to and ownership of the Property. /d., 416. By virtue of his
ownership of the Property, Former Owner was a member of the HOA and accordingly was
obligated to pay HOA assessments pursuant to the terms of the CC&Rs. Id., 422. At some point
in time during his ownership of the Property, Former Owner failed to pay the HOA assessments
related to the Property. Id., §23.

As a result of the failure of Former Owner to pay the HOA assessments, HOA recorded a
Notice of Delinquent Assessment Lien (“HOA Lien ") with the Office of the Recorder of Clark
County, Nevada. /Id., 9424. Sce also Motion, Exhibit 2. Thereafter, HOA recorded a Notice of
Default and Election to Sell with the Office of the Recorder of Clark County, Nevada. /d., 425.
Sce also Motion, Exhibit 3. Upon information and belief, the Notice of Default and Election to
Sell was served upon the Former Owners, as well as all interested parties holding a security
interest in the Property. Id., §26.

After the expiration of 90 days from the recording and mailing of the Notice of Default,

HOA caused a Notice of Trustee’s Sale to be recorded with the Office of the Recorder of Clark
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County, Nevada. Id., 427. Sce also Motion, Exhibit 7. Upon information and belief, the Notice
of Trustee’s Sale was served upon the Former Owner, as well as all interested parties holding a
security interest in the Property. /d., 428. On or about April 12, 2011, HOA caused a foreclosure
sale (“HOA Foreclosure Sale”) to be conducted pursuant to the powers conferred by the Nevada
Revised Statutes 116.3116, 116.31162, 116.31163 and 116.31164; the CC&Rs; the Notice of
Declinquent Assessment Lien; and the Notice of Default and Election to Sell. /d., 29.

Plaintiff purchased the Property by successfully bidding at the HOA Foreclosure Sale in
accordance with N.R.S. 116.3116, et seq. 1d., 930. On or about April 13, 2011, a Trustee’s Deed
Upon Sale (“HOA Foreclosure Deed’’) was recorded in the Official Records of the Clark County
Recorder as Instrument No. 201104130000979, vesting title to the Property in the Plaintiff. /d.,
931. A copy of the HOA Foreclosure Deed 1s attached hereto and incorporated herein by
reference as Exhibit 1. The Court may take judicial notice of the recorded documents attached
hereto because they are public and *“[c]apable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned...” NRS 47.130 (2)(b); see also Lee v.
City of Los Angeles, 250 F.3d 668, 689 (9th Cir. 2001) (*court may take judicial notice of matters
of public record."). The HOA Foreclosure Sale complied with all requirements of law, including
but not limited to, the recording and mailing of copies of the Notice of Delinquent Assessment
and Notice of Default, and the recording, posting and publication of the Notice of Sale.
Complaint., Y32. See also Exhibit 1. From that point forward, Plainti{l was the rightful owner of
the Property free and clear of any encumbrances.

On or about Aprill4, 2011, after the HOA Foreclosure Sale had taken place and after its
First Deed of Trust had been extinguished, BANA and/or Recontrust caused a Notice of Default
and Election to Sell to be recorded in the Official Records of the Clark County Recorder as
Instrument No. 201104140003343. Complaint, §53. Sce also Motion, Exhibit 11. On or about
August 9, 2011, BANA and/or Recontrust caused a Notice of Trustee’s Sale to be recorded in the
Official Records of the Clark County Recorder as Instrument No. 201108090003456. I1d., §54.
Sce also Motion, Exhibit 14.  On or about August 29, 2011, Recontrust purported to conduct a

foreclosure sale (“Bank Foreclosure Sale’’) based upon the First Deed of Trust. /d., 4535.
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EZ Propertics purported to purchase the Property at the Bank Foreclosure Sale and on
September 19, 2011, a Trustee’s Deed Upon Sale Nevada was recorded in the Official Records of
the Clark County Recorder as Instrument No.201109190002647, purportedly vesting title in 1its
name. /d., §56. Sce also Motion, Exhibit 15.

On or about September 30, 2011, EZ Properties purported to transfer the Property to
Blaha by deed recorded in the Official Records of the Clark County Recorder as Instrument No.
201109300001615. 1d., 958. Scec also Motion, Exhibit 16. Upon information and belief, Blaha
purchased the Property from EZ Properties with the aid of a mortgage loan from FCH Funding,
Inc. (“FCH Funding™). Id.,459. On or about December 30, 2011, FCH Funding recorded a
deed of trust against the Property in the Official Records of the Clark County Recorder as
Instrument No. 201112300003312 (“FCH Funding Deed of Trust™). Id., §60. Sce also Motion,
Exhibit 17. Upon information and belief, FCH Funding, now known as Noble Home Loans, Inc.,
continues to hold the FCH Funding Deed of Trust, thereby claiming a security interest in the
Property.

LEGAL ARGUMENT

1. STATEMENT OF THE LAW

Pursuant to N.R.C.P. 56, two substantive requirements must be met before a Court may
grant a motion for summary judgment: (1) there must be no genuine issuc as to any material fact;
and, (2) the moving party must be entitled to judgment as a matter of law. Fyssakis v. Knight
Equipment Corp., 108 Nev. 212, 826 P.2d 570 (1992). Summary judgment is appropriate under
NRCP 56 when the pleadings, depositions, answers to interrogatories, admissions, and affidavits,
if any, that arc properly before the court demonstrate that no genuine issuc of material fact exists,
and the moving party is entitled to judgment as a matter of law. Wood v. Safeway, 121 Nev. Adv.
Op. 73, 121 P.3d 1026 (October, 2005) citing Pegasus v. Reno Newspapers, Inc., 118 Nev. at
713,57 P.3d at 87 (2003). In deciding whether these requirements have been met, the Court
must first determine, in the light most favorable to the non-moving party “whether issues of

material fact exist, thus precluding judgment by summary proceeding.” National Union Fire Ins.
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Co. of Pittsburgh v. Pratt & Whitney Canada, Inc., 107 Nev. 535, 815 P.2d 601, 602 (1991).

The Supreme Court has indicated that Summary Judgment is a drastic remedy and that
the trial judges should exercise great care in granting such motions. Pine v. Leavitt, 84 Nev. 507,
445 P.2d 942 (1968); Oliver v. Barrick Goldstrike Mines, 111 Nev. 1338, 905 P.2d 168 (1995).
“Actions for declaratory relief are governed by the same liberal pleading standards that are
applied in other civil actions.” See Breliant v. Preferred Equities Corp., 109 Nev. 842, 846,

858 P.2d 1258, 1260-61 (1993).

For purposes of this Motion, the allegations of the Plaintiff’s Complaint and the evidence
must be viewed in the light most favorable to the Plaintiff. There 1s little, if any, dispute
regarding the facts at hand. For example, there is no doubt that the Plaintiff purchased the
Property at the HOA Foreclosure Sale. There is no doubt that the Bank Foreclosure Sale took
place after the HOA Foreclosure Sale. There is also no doubt that EZ Properties, Blaha, and
FCH Funding each possessed actual or constructive notice of the Plaintiff’s ownership interest;
the HOA Foreclosure proceedings; and the extinguishment of the First Deed of Trust prior to the
time that they each acquired their respective purported interests in the Property.

Pursuant to SFR Investments, the First Deed of Trust upon which BANA purported to
foreclose was extinguished at the time of the HOA Foreclosure Sale. Thus, BANA possessed no
power nor right to foreclose upon the Property and the Bank Foreclosure was completely void
and ineffective. For purposes of this Motion, the Plaintiff’s allegations related to the
extinguishment of the First Deed of Trust must be accepted as true. The instant Motion
demonstrates a fundamental lack of understanding of various aspects of real property law and

must be denied.

2. THE FIRST DEED OF TRUST WAS EXTINGUISHED AS A MATTER OF LAW

AT THE TIME OF THE HOA FORECLOSURE SALE

Until the Nevada Supreme Court’s decision in the matter of SFR Investments, a question
cxisted regarding whether or not the Property continued to secure the First Deed of Trust after the

HOA Foreclosure Sale. The Nevada Supreme Court settled this question, holding that the non-
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judicial foreclosure of a homeowners association’s super-priority lien extinguishes a first deed of
trust. Pursuant to SFR Investments, the Nevada Supreme Court has determined that the non-
judicial foreclosure of an HOA lien extinguishes a first deed of trust. Pursuant to N.R.S.
§116.31166(1), the recitals made in the HOA Foreclosure Deed are conclusive proof of the
matters recited, ¢.g., that the process complied with the applicable law for foreclosure of HOA
liens.

The recitals of the HOA Foreclosure Deed establish both the default by the Former
Owner of the Property and the HOA’s compliance with each of the notice requirements of NRS
§116.31162 through 116.31168 for the HOA Foreclosure Sale. Specifically, the HOA
Foreclosure Deed states that “Absolute Collection Services, LLC. Has complied with all
requirements of law including, but not limited to, the elapsing of 90 days, mailing of copies of
Notice of Delinquent Assessment and Notice of Default and the posting and publication of the
Notice of Sale.” See Exhibit 1. Thus, it is conclusively proven that the notices were, in fact,
mailed to the appropriate parties.

The conclusive presumption contained in NRS 116.31166 is consistent with the common
law presumption that “[a] nonjudicial foreclosure sale 1s presumed to have been conducted
regularly and fairly; one attacking the sale must overcome this common law presumption ‘by
pleading and proving an improper procedure and the resulting prejudice.’” Fontenot v. Wells
Fargo Bank, 198 Cal. App. 4th 256, 272, 129 Cal. Rptr. 3d 467 (2011). Furthermore, “[t]he
conclusive presumption precludes an attack by the trustor on a trustee’s sale to a bona fide
purchaser even though there may have been a failure to comply with some required procedure
which deprived the trustor of his right of reinstatement or redemption.” Moeller v. Lien, 25 Cal.
App. 4th 822, 831, 30 Cal. Rptr. 777 (1994). The detailed and comprehensive statutory
requirements for a foreclosure sale are indicative of a public policy which favors a final and
conclusive foreclosure sale as to the purchaser. See Miller & Starr, California Real Property 3d
§10:210.

Furthermore, the HOA Foreclosure Sale and the resulting HOA Foreclosure Deed are
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both presumed valid. N.R.S. 47.250(16)-(18) (stating that there are disputable presumptions
“that the law has been obeyed”; “that a trustee or other person, whose duty it was to convey real
property to a particular person, has actually conveyed to that person, when such presumption is
necessary to perfect the title of such person or a successor in interest”; “that private transactions
have been fair and regular”; and ““that the ordinary course of business has been followed.”). A
presumption not only fixes the burden of going forward with evidence, but it also shifts the
burden of proof. Yeager v. Harrah’s Club, Inc., 111 Nev. 830, 834, 897 P.2d 1093, 1095 (1995)
(citing Vancheriv. GNLV Corp., 105 Nev. 417,421, 777 P.2d 366, 368 (1989).) These
presumptions impose on the party against whom they are directed the burden of proving that the
nonexistence of the presumed fact is more probable than its existence. /d. (citing N.R.S.
47.180.).

Since the Nevada Supreme Court’s decision in the matter of SFR Investments, the Court
has determined that N.R.S. 116.31166 does not “eliminate the equitable authority of the courts to
consider quiet title actions when an HOA’s foreclosure deed contains conclusive recitals.”
Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 (2016). Thus, it appears that
the Court has determined that the recitals of the HOA Foreclosure Deed are not necessarily
conclusive in the face of obviously contradicting information. Here, however, the Defendants’
Motion does not argue that the HOA Foreclosure Sale was deficient pursuant to its Motion.

The instant Motion seems to assert that the Defendants believe that defects existed in the
HOA Foreclosure Sale. See Motion, p. 4, fn. 2. Although the Defendants recite certain factual
allegations and attach certain exhibits that appear to be directed towards such arguments, they
expressly state that their Motion is limited to the issues related to the purported untimeliness of
the Plaintiff’s Complaint. As a result, the collateral 1ssues will not be discussed herein. With
that said, it is worthy to note that the evidence attached to the Defendants’ Motion proves
without a shadow of a doubt that BANA possessed actual notice of the HOA Foreclosure
proceedings based upon its correspondence to the HOA dated September 16, 2010, which states

on its face that it was sent “in response to your Notice of Default with regard to the HOA
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assessments purportedly owed on the above-referenced property.” See Motion, Exhibit 4. Thus,
it is readily apparent that BANA possessed actual notice of the HOA Foreclosure proceedings.
Despite this actual notice, no evidence has been presented that BANA ever satisfied any portion
of the HOA Lien prior to the HOA Foreclosure Sale.

3. NRS 107.080(5)-(6) 1S INAPPLICABLE WHERE BANA POSSESSED NO VALID

SECURITY INTEREST UPON WHICH TO FORECLOSE AND THE BANK

FORECLOSURE SALE WAS THUS VOID FROM THE OUTSET

Defendants’ first argument is premised upon an assertion that Plaintiff’s claims are barred
by the then-existing 90-day time limitation of NRS 107.080(5)(b). This argument is misfounded.
By way of this action, the Plaintiff does not contest the Bank Foreclosure Sale itself but rather the
authority behind the Bank Foreclosure Sale. A wrongful foreclosure claim challenges the
authority behind the foreclosure, not the foreclosure act itself. McKnight Family, LLP v. Adept
Mgmt. Servs., 310 P.3d 555, 559 (Nev. 2013)

It is clear that NRS 107.080(5) does not impact the Plaintiff’s ability to attack the validity
of the Bank Foreclosure Sale. In fact, NRS 107.080(5) does exactly the opposite. NRS
107.080(5) specifically provides that “[e]very sale made under the provisions of this section and

other sections of this chapter vests in the purchaser the title of the grantor and any successors in

interest without equity or right of redemption.” NRS 107.080(5) (Emphasis added). Thus, the
statute explicitly provides that a purchaser such as EZ Properties receives only that title that the
grantor possesses to give. In this case, BANA possessed no title to give at the time of the Bank
Foreclosure Sale because the First Deed of Trust was extinguished at the time of the HOA
Foreclosure Sale. There was no valid basis for the Bank’s Foreclosure Sale and BANA could
thus convey nothing. Under these circumstances, NRS 107.080(5) 1s not of assistance to the
Defendants. In fact, it conclusively proves that EZ Properties acquired no interest in the Property
at the time of the void Bank Foreclosure Sale. Like BANA, EZ Properties could convey nothing
to Blaha because its title was invalid. Likewise, NRS 107.080(6) 1s inapplicable to the facts at

hand.

Page 10 of 23 7639 Turquoise Stone

438




ROGER P. CROTEAU & ASSOCIATES, LTD.

* 9120 W. Post Road, Suite 100 * Las Vegas, Nevada 89148

Telephone: (702) 254-7775 < Facsimile (702) 228-7719

O 0 1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

NRS 107.080(6) provides as follows:

6. If proper notice is not provided pursuant to subsection 3 or paragraph (a) of
subsection 4 to the grantor, to the person who holds the title of record on the date
the notice of default and election to sell is recorded, to each trustor or to any other
person entitled to such notice, the person who did not receive such proper notice
may commence an action pursuant to subsection 5 within 60 days after the date on
which the person received actual notice of the sale.

NRS 107.080(6) pertains to factual situations where a foreclosing entity fails to provide notice as

required by NRS 107.080(3) and 107.080(4). The Plaintiff has not made any allegations

regarding when or if it received notice of the Bank Foreclosure Sale. In any event, such notice or

lack thereof 1s not a basis for this action.

4. THE STATUTE OF LIMITATIONS HAS NOT EXPIRED WHERE THE BANK

FORECLOSURE SALE WAS VOID FROM THE OUTSET

N.R.S. §107.080 governs non-judicial foreclosure sales of real property pursuant to deeds
of trust. However, such statute obviously presupposes that a deed of trust exists. In this case, no
valid deed of trust existed at the time of the Bank Foreclosure Sale and such sale was thus void
ab initio. Under these circumstances, as stated above, N.R.S. §107.080 1s inapplicable to the

facts at hand. Furthermore, N.R.S. §107.080(5) as it existed in 2011 provided that a foreclosure

sale may be declared void under certain circumstances. Notably, it does not state that a

foreclosure sale shall not be set aside unless such circumstances are present.

N.R.S. 107.080(5) (2011) states as follows:

5. Every sale made under the provisions of this section and other sections of this
chapter vests in the purchaser the title of the grantor and any successors in interest
without equity or right of redemption. A sale made pursuant to this section may be
declared void by any court of competent jurisdiction in the county where the sale
took place if:

(a) The trustee or other person authorized to make the sale does not substantially
comply with the provisions of this section or any applicable provision of NRS
107.086 and 107.087;

(b) Except as otherwise provided in subsection 6, an action is commenced in the
county where the sale took place within 90 days after the date of the sale; and

(c) A notice of lis pendens providing notice of the pendency of the action 1s
recorded in the office of the county recorder of the county where the sale took
place within 30 days after commencement of the action.

N.R.S. §107.080(5) relates to procedural errors that might occur during the course of a non-

judicial foreclosure sale that may be authorized under a deed of trust. However, again, the statute
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presupposes that a security interest exists and that a sale is authorized — not that a sale is

conducted without any authority whatsoever pursuant to void and extinguished deed of trust.

Again, what the Defendants fail to understand 1s the Bank Foreclosure Sale was and is
void. Because BANA possessed no security interest upon which to foreclose, it is completely
irrclevant whether notices were mailed to or received by the Plaintiff. It 1s likely irrelevant what,
if anything, the Plaintiff did in response. The fact that the unauthorized Bank Foreclosure Sale
may have been carried out in the “proper” manner cannot in any way validate the void
proceeding.

N.R.S. §107.080(4) provides as follows:

4. The trustee, or other person authorized to make the sale under the terms of
the trust deed or transfer in trust, shall, after expiration of the applicable period
specified in paragraph (d) of subsection 2 following the recording of the notice of
breach and election to sell, and before the making of the sale, give notice of the
time and place thercof by recording the notice of sale and by:

(a) Providing the notice to each trustor, any other person entitled to notice
pursuant to this section and, if the property is operated as a facility licensed under
chapter 449 of NRS, the State Board of Health, by personal service or by mailing
the notice by registered or certified mail to the last known address of the trustor
and any other person entitled to such notice pursuant to this section;

(b) Posting a similar notice particularly describing the property, for 20 days
successively, in a public place in the county where the property 1s situated;

(c) Publishing a copy of the notice three times, once each week for 3 consecutive
weeks, in a newspaper of general circulation in the county where the property is
situated or, if the property is a time share, by posting a copy of the notice on an
Internet website and publishing a statement in a newspaper in the manner required
by subsection 3 of NRS 119A.560; and

(d) If the property is a residential foreclosure, complying with the provisions of
NRS 107.087.

Thus, although it goes without saying, the foreclosure of a deed of trust may only be commenced

and carried out where a entity 1s authorized to make the sale. This can never be the case where a

deed of trust has been previously extinguished as a matter of law such as is the case herein.

The Plaintiff is not bound by law to complain of a foreclosure sale that was void ab initio
within the time period set forth in N.R.S. §107.080. On the contrary, because the sale was void
at the outset, it is as though it never occurred. “One cannot acquire title to the land of another by
paying the taxes on it, nor will a claim of title under a void deed, although recorded, ripen into a

fee by lapse of time, nor will limitations run against the owner of record in favor of a claimant
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not in possession, nor is it incumbent upon the owner to sue for cancellation of a void deed, or to
take steps to remove a cloud upon his title. . . . If he desires to have the cloud removed the law
affords a remedy, but he is not compelled to go to that expense, and his failure to do so cannot be
considered laches, nor will it operate as an estoppel against him. A mere claim of title even of
record, unaccompanied by adverse holding, will not start the statute." Secret Valley Land Co. v.
Perry, 187 Cal. 420, 425-426 (Cal. 1921).

The Plaintiff was the rightful owner of the Property at the time of the Bank Foreclosure
Sale, the Plaintiff was the rightful owner of the Property after the Bank Foreclosure Sale, and the
Plaintiff remains the rightful owner of the Property to this date. BANA’s unauthorized, void and
ineffective Bank Foreclosure Sale did nothing to change this fact. Indeed, after the First Deed of
Trust was extinguished as a matter of law by the HOA Foreclosure Sale, there was no act that
BANA could have taken which could have conceivably impacted the ownership of the Property.
The Plaintiff is not complaining of a procedural defect that may have occurred during the course
of the bank’s foreclosure proceedings. On the contrary, the Plaintiff is asserting that the Bank
Foreclosure Sale was wrongful and void ab initio from the outset.

While the statute of limitations is not an unconscionable defense, it is not such a
meritorious defense that either the law or the fact should be strained 1n aid of it, nor should this
court indulge in any presumptions in its favor. Howard v. Waale-Camplan & Tiberti, Inc., 67
Nev. 304, 217 P.2d 872 (1950). Defendants’ efforts to impose the 90-day limitation of N.R.S.
§107.080(5) to the facts at hand are strained to say the least. Pursuant to law, the Plaintiff is
entitled to bring an action for quiet title within 5 years after the time that it held title and

possession. It did so and the instant Motion is thus without merit.

S. THE APPLICABLE PERIOD OF LIMITATIONS TO THIS ACTION IS THE

FIVE YEAR STATUTE OF NRS §11.080

The statute of limitations applicable to this action 1s five years. This period of limitations
is set forth in NRS 11.080, which provides as follows:

Seisin within 5 years; when necessary in action for real property. No action
for the recovery of real property, or for the recovery of the possession thereof
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other than mining claims, shall be maintained, unless it appears that the plaintiff

or the plaintiff’s ancestor, predecessor or grantor was seized or possessed of the

premises in question, within 5 years before the commencement thereof.
In this case, there is no dispute that the Plaintiff held title to the Property within the 5 years prior
to the filing of this action. Plaintiff held record title and possession of the Property from no later
than the recording of the HOA Foreclosure Deed in its favor on April 13, 2011, until at lcast
August 29, 2011, the date on which the Bank Foreclosure Sale took place. This action was filed
on March 19, 2015, well within the 5 year time period in which the Plaintiff has a right to file an

action for the recovery of real property. As a result, the instant action has been timely brought

and the instant Motion 1s without merit.

6. THE EQUITABLE DOCTRINE OF LACHES IS NOT APPLICABLE TO THIS

ACTION

Defendants assert that the doctrine of laches should be applied to prevent the Plaintiff
from challenging the void Bank Foreclosure Sale. The Defendants do not explain why Plaintiff
should not be entitled to rely upon the statute of limitations specifically enacted by the Nevada
Legislature and set forth in NRS 11.080, which explicitly provides the Plaintiff with a 5 year
period in which to file a claim and recover its Property.

“A quiet title action is now considered to be one in law, not equity, and hence the doctrine
of laches cannot apply. [Citations.]” Connolly v. Trabue, 204 Cal.App.4th 1154, 1167 (2012). In
other words, the period established by the applicable statute of limitations for a quiet title action
stands firm and is not shortened by acts or omissions that could be interpreted as an unreasonable
delay. As set forth above, the statute of limitations applicable to this action is the 5 year statute
of limitations of NRS 11.080. This 5-year period may not be shortened by acts or omissions that
could be interpreted as unreasonable delay.

Especially strong circumstances must exist to sustain a defense of laches when the statute
of limitations has not run. Langir v. Ardent, 82 Nev. 28, 409 P.2d 891 (1966). The Nevada
Legislature has imposed a 5-year period of time in which a party may seek to recover real

property. This limitations period commences running at the time that the entity no longer holds
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ownership or possession of the property. While the time period may be shortened under certain
circumstances by NRS 107.080, any shortened time period is limited to circumstances where the
subject foreclosure sale 1s authorized — not where it is void ab initio. A void sale and void deed
are ineffective for any purpose. Because the Bank Foreclosure was void, no valid change of
ownership ever occurred. Under such circumstances, Plaintiff simply may not be divested of the
Property.

7. THE BANK FORECLOSURE SALE WAS VOID AND THEREFORE

INEFFECTIVE FOR ANY AND ALL PURPOSES

A void real estate transaction is one where the law deems that no transfer actually
occurred. An example of this is a deed from a party who does not own the real property that is
purported to be the subject of the deed. Such a transfer is ineffective for any and all purposes.
This is exactly the situation at hand where BANA purports to have foreclosed upon and sold the
Property based upon an invalid, extinguished deed of trust.

An absolute nullity such as a void deed will not constitute color of title, and the Statute of
Limitations will not run in favor of a person under it. Nesbitt v. De Lamar's Nev. Gold Mining
Co., 24 Nev. 273 (Nev. 1898)(Citations omitted). Furthermore, a void deed will not connect a
grantee with grantor's possession, nor will it constitute the basis of an action. /d. There can be
no valid correction or confirmation of a void deed. 23 Am. Jur. 2d, Deeds, §287 (1965); 26
C.J.S., Deeds, §31 (1956). A void deed is invalid in law for any purpose whatsocver, such as a
deed to effectuate a prohibited transaction" 23 Am. Jur.2d, Deeds, §137.

A void deed cannot be the foundation of a good title and a bona fide purchaser for value
acquires no rights under it. Marlenee v. Brown, 21 Cal. 2d 668, 677 (Cal. 1943). A void deed
cannot pass title even in favor of an innocent purchaser or a bona fide encumbrancer for value.
First Interstate Bank v. First Wyoming Bank, 762 P.2d 379, 382 (Wyo. 1988). Itis clearly well
established law that a void deed grants no rights to the grantee. This i1s what Defendants and
their counsel clearly do not understand.

Defendants seem to believe that anyone may sell real property, regardless of whether or
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not he or she 1s the rightful owner and regardless of whether he or she otherwise possesses any
right to do so. In the world of Defendants and their counsel, a charlatan could sell the home of
an elderly retiree to an innocent third party and that third party can thereafter evict the rightful
homeowner and retain possession and ownership of her home against her interest. Again,

Defendants and their counsel simply do not comprchend the workings of the law.

8. EVEN IF THE BONA FIDE PURCHASER DOCTRINE WAS APPLICABLE,

DEFENDANTS DO NOT QUALIFY AS BONA FIDE PURCHASERS FOR

VALUE

Although the Defendants do not raise the issue in their Motion, it is likely that they will
claim that Blaha 1s a bona fide purchaser for value and that his claimed interest in the Property is
thus superior to that of the Plaintiff. As stated above, the bona fide purchaser doctrine is wholly
inapplicable to a void deed. However, even if the doctrine was applicable, Blaha would not
qualify because he possessed actual or constructive notice of the Plaintiff’s claims.

NRS 111.180 provides as follows:

Bona fide purchaser: Conveyance not deemed fraudulent in favor of bona

fide purchaser unless subsequent purchaser had actual knowledge,

constructive notice or reasonable cause to know of fraud.

1. Any purchaser who purchases an estate or interest in any real property in good

faith and for valuable consideration and who does not have actual knowledge,

constructive notice of, or reasonable cause to know that there exists a defect 1n, or

adverse rights, title or interest to, the real property is a bona fide purchaser.

2. No conveyance of an estate or interest in real property, or charge upon real

property, shall be deemed fraudulent in favor of a bona fide purchaser unless it

appears that the subsequent purchaser in such conveyance, or person to be

benefited by such charge, had actual knowledge, constructive notice or reasonable

cause to know of the fraud intended.
To entitle a party to the character of a bona fide purchaser, without notice, he must have acquired
the legal title, and have actually paid the purchase money before receiving notice of the equity of
another party. Bailey v. Butner, 64 Nev. 1, 14 (Nev. 1947). A “subsequent purchaser with
notice, actual or constructive, of an interest in the land superior to that which he 1s purchasing is
not a purchaser in good faith, and not entitled to the protection of the recording act.” Allison

Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494, 499, 471 P.2d 666, 669 (1970). In this case, Blaha

can never qualify as a bona fide purchaser for value because he possessed actual or constructive
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notice of the defects, adverse rights, title and interest to the Property.

It is undisputed that the HOA caused its HOA Lien, Notice of Default and Election to Sell
and Notice of Trustee’s Sale to be recorded. Thereafter, it 1s undisputed that Plaintiff purchased
the Property by successfully bidding at the HOA Foreclosure Sale. It is further undisputed that
on or about April 13, 2011, the HOA Foreclosure Deed was recorded in the Official Records of
the Clark County Recorder as Instrument No. 201104130000979, vesting title to the Property in
the name of Plaintiff. See Exhibit 1.

NRS 111.320 provides as follows:

Filing of conveyances or other instruments is notice to all persons: Effect on

subsequent purchasers and mortgagees. Every such conveyance or instrument

of writing, acknowledged or proved and certified, and recorded in the manner

prescribed in this chapter or in NRS 105.010 to 105.080, inclusive, must from the

time of filing the same with the Secretary of State or recorder for record, impart

notice to all persons of the contents thereof; and subsequent purchasers and

mortgagees shall be deemed to purchase and take with notice.

EZ Properties 1s purported to have purchased the Property at the Bank Foreclosure Sale on
August 29, 2011. Thereafter, EZ Properties is purported to have sold the Property to Blaha on or
about September 30, 2011. However, it is patently obvious that prior to either of these transfers,
the HOA and the Plaintiff caused various documents to be recorded which provided actual notice
of the HOA Foreclosure Sale and the resulting ownership interest of the Plaintiff. Because the
HOA Foreclosure Deed was recorded in the Office of the Clark County Recorder, pursuant to
NRS §111.320, both EZ Properties and Blaha were imparted with notice of the contents thereof
and both Defendants must be deemed to have taken title to the Property with notice of this
information.

EZ Properties and/or Blaha may claim that they were ignorant of the fact that the First
Deed of Trust was extinguished as a matter of law at the time of the HOA Foreclosure Sale.
However, it has often been said that ignorance of the law does not constitute an excuse. The fact
that the Defendants may not have been understood the effect of the law provides them with no

cxcusc and certainly does not serve to validate the Bank Foreclosure Sale which was founded

upon a non-existent security interest. Nor can the Defendants’ ignorance provide them with a
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property right that does not otherwise exist.

9. THE DEFENDANTS ARE NOT WITHOUT REMEDIES

Although the Defendants may not understand the nature of their claims, they are not
without remedies. While the Defendants possess no rightful claim to the Property, they do
possecss remedies in the form of valid claims against BANA. As the party that purported to sell
the Property without any right or authorization, BANA is liable to Defendants for any and all
damages that they may have suffered under a wide range of legal theories. Defendants would be

best served to focus their attention upon these claims.

10. THE DOCTRINE OF EQUITABLE ESTOPPEL IS INAPPLICABLE TO THIS

ACTION

The Defendants’ next argument asserts that the Plaintiff’s claims should be barred by the
doctrine of equitable estoppel. As set forth in the Defendants’ Motion, the elements of equitable
estoppel include the following:

(1) the party to be estopped must be apprised of the true facts; (2) he must intend

that his conduct shall be acted upon, or must so act that the party asserting

estoppel has the right to believe it was so intended; (3) the party asserting the

estoppel must be ignorant of the true state of facts; (4) he must have relied to his

detriment on the conduct of the party to be estopped.

Teriano v. Nev. State Bank (In re Harrison Living Trust), 121 Nev. 217, 223 (Nev. 2005).
Equitable estoppel in favor of the Defendants is inappropriate herein for the same reasons that the
Defendants do not quality as bona fide purchasers for value. Specifically, the Defendants
possessed actual or constructive notice of the Plaintiff’s claims. Thus, they were not ignorant
regarding the true state of facts.

As discussed above, Blaha possessed actual or constructive notice of the HOA
Foreclosure Sale and the resulting ownership interest of the Plaintiff. Blaha likewise must be
deemed to have knowledge of the fact that the Plaintiff possessed a 5 year period of time in
which to reclaim its Property as a matter of right pursuant to NRS 11.080. Under such

circumstances, Blaha cannot be deemed to be 1gnorant of the true state of facts. Blaha was

constructively aware of all of the Plaintiff’s rights at the time that he purchased the Property.
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Noticeably absent from the Defendants’ analysis of Teriano is mention of any statute of
limitations expressly granting a period of time in which to challenge the action complained of
therein. This is contrary to the instant matter, where the Nevada Legislature has expressly
granted a 5-year period of time in which to recover real property pursuant to NRS 11.080.
Pursuant to statute, this time period commences upon the time that the plaintiff is no longer
possessed of the property. This statutory time period is 5 years — not 1 year, not 3 years, not 4
years — but 5 years.

Blaha may not close his eyes to the Plaintiff’s ownership of the Property or the HOA
Foreclosure Sale proceedings, both of which he undisputably possessed actual or constructive
notice of. Nor may Blaha avoid the fact that Plaintiff possessed 5 years in which to recover its
Property pursuant to Nevada law. Blaha purchased the Property with knowledge of these facts.
While he may have been ignorant regarding the effect of a homeowners foreclosure sale or the
effect that 1t had upon the First Deed of Trust, he was not ignorant of the facts themselves. In
any event, ignorance cannot form a basis for his claims or defenses.

11. PLAINTIFF HAS STATED A VALID CLAIM FOR EQUITABLE MORTGAGE

Plaintiff’s claim for Equitable Mortgage 1s against all of the Defendants hereto and is, in
fact, more of an in rem cause of action. Plaintiff asserts that the Bank Foreclosure Sale was
unauthorized, void and ineffective and that it remains the rightful owner of the Property. To the
extent that the Plaintiff 1s not awarded free and clear title to the Property, any damages that are
awarded to 1t should be secured by the Property under equitable grounds.

12. WHILE THE PLAINTIFF’S CLAIMS RELATED TO THE RECOVERY OF ITS

PROPERTY ARE NOT TIME-BARRED, ANY CLAIM THAT THE HOA

FORECLOSURE SALE IS OR WAS INVALID IS TIME-BARRED

Pursuant to NRS 40.010, a quiet title action “may be brought by any person against
another who claims an estate or interest in real property, adverse to the person bringing the
action, for the purpose of determining such adverse claim.” *“A claim for declaratory relief is

subject to a statute of limitations generally applicable to civil claims.” Zuill v. Shanahan, 80 F.3d
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1366, 1369-70 (9th Cir. 1996); Levald v. City of Palm Desert, 998 F.2d 680, 688 (9th Cir. 1993)
(noting that statute of limitations applicable to damages action applies equally to claims for
declaratory judgment). A quiet title claim is subject to the five-year limitations period of NRS §
11.070. Nationstar Mortg. LLC v. Amber Hills II Homeowners Ass'n, 2016 U.S. Dist. LEXIS
43592, 9-10 (D. Nev. Mar. 31, 2016).

Much like the instant case, Amber Hills I involved a deed of trust holder’s claim that its
deed of trust was unaffected by a homeowners association lien foreclosure sale. In Amber Hills
11, the defendant asserted that the plaintiff’s claims were governed by a 3-year statute of
limitations because the claims were based upon liability created by statute. I/d. The United States
District Court for the District of Nevada rejected this assertion, holding that the applicable statute
of limitations was five years. The District Court held that a deed of trust holder was neither
"seized" nor "possessed" of real property by virtue of a deed of trust. /d. However, the Court
read NRS 40.010 and NRS 11.070 together, finding that “§ 40.010 allows anyone with an interest
in the property to sue to determine adverse claims, and § 11.070 provides the corresponding
limitations period for such claims.” Id. at *10.

The HOA Foreclosure Sale at issue herein took place on April 12, 2011. Although
BANA filed a Motion herein on August 9, 2016, requesting leave to amend its Answer to include
claims against the HOA and trustee that carried out the HOA Foreclosure Sale, no party has to
date asserted any claims against e¢ither of said parties. Although the law 1s not necessarily settled
regarding whether a 3-year or 5-year statute of limitations applies to cases such as that at bar, it 1s
clear that the 5-year statute adopted in Amber Hills II is the lengthiest statute of limitations that
can be deemed to apply. Because more than five years has passed since the HOA Foreclosure
Sale and no party has asserted any claims against the HOA, any claims asserting that the HOA
Foreclosure Sale was invalid or ineffective are time-barred. Thus, the HOA Foreclosure Sale
must be assumed to have been valid and effective.

//
//
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13. THIS COURT NEED NOT BE CONCERNED WITH THE NINTH CIRCUIT

COURT OF APPEALS’ DECISION IN THE MATTER OF BOURNE VALLEY

Since the filing of the instant Motion, the Ninth Circuit Court of Appeals has issued a
decision in the matter Bourne Valley Ct. Trustv. Wells Fargo Bank, 2016 WL 4254983 (9th Cir.
Aug. 12, 2016), finding that N.R.S. Chapter 116 “facially violated mortgage lenders’
constitutional due process rights.” Bourne Valley Ct. Trust, 2016 WL 4254983 at *5. The
Bourne Valley majority opinion does not address the fact that the Supreme Court of
Nevada has already construed NRS 116.3116 ef seq. to require notice to the mortgage lenders.
See Las Vegas Dev. Grp., LLC v. Yfantis, No. 2:15-cv-01127-APG-CWH, Order Temporarily
Staying Case, at *1 (D. Nev. Aug. 18, 2016)(Gordon, J.). In Yfantis, Judge Gordon went on to
state as follows:

Federal courts are not free to reinterpret a state statute once it has been interpreted

by that state’s highest court. See Cal. Teachers Ass’n v. State Bd. of Educ., 271
F.3d 1141, 1146 (9th Cir. 2001) (*[I]t 1s solely within the province of the state
courts to authoritatively construe state legislation.”). Nor does the majority’s
analysis employ Nevada’s rules of statutory construction under which the state’s
laws are presumptively constitutional and must be given any reasonable

construction to avoid declaring the statute unconstitutional. See State v.
Castaneda, 245 P.3d 550, 552 (Nev. 2010) (en banc).

Id. at *2. Nevertheless, Bourne Valley at the moment is controlling authority for federal district
courts in the Ninth Circuit that, if it stands, will significantly impact the hundreds of HOA
foreclosure cases pending in this District. /d. However, as this Court is aware, Bourne Valley 1s
not binding upon it.

It is likely that the Defendants will raise the issue of Bourne Valley in their Reply.
However, as noted by Judge Gordon, said decision ignores the fact that the Supreme Court of
Nevada has already construed NRS 116.3116 ef seq. to require notice to the mortgage lenders.
This Court must follow the decision of the Nevada Supreme Court in the matter of SFR
Investments and not be swayed by Bourne Valley.

Bourne Valley was only recently 1ssued. A petition for panel rehearing and rehearing en
banc. In addition, Bourne Valley Court Trust has moved stay publication of, and to prohibit

citation to, the Bourne Valley opinion. Bourne Valley, No. 15-15233, ECF No. 36-1 at 3-4.
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Moreover, the Nevada Supreme Court has recently ordered that oral argument take place
regarding the same issues addressed therein on or about September 8, 2016. In the meantime,
until the matter is fully and finally resolved by the Nevada Supreme Court, Bourne Valley should
not have an impact upon this Court’s decision.
111.
CONCLUSION

For all the reasons set forth above, the instant Motion must be denied. The entire Motion
is premised upon a lack of understanding of real property law and the effect — or lack thereof — of
a void deed. Because BANA’s First Deed of Trust was extinguished as a matter of law pursuant
to NRS Chapter 116, BANA possessed no right nor basis to conduct the Bank Foreclosure Sale
and such sale was void ab initio. As a result, neither EZ Properties nor Blaha received valid title
to the Property. The Property continues to belong to the Plaintiff and, in fact, there has never
been a time since the HOA Foreclosure Sale at which the Property did not belong to the Plaintiff.
At the very least, numerous questions of material fact exist which preclude summary judgment.

DATED this 26" day of August, 2016.

ROGER P. CROTEAU & ASSOCIATES, LTD.

/s/ Timothy E. Rhodav

ROGER P. CROTEAU, ESQ.

Nevada Bar No. 4958

TIMOTHY E. RHODA, ESQ.

Nevada Bar No. 7878

9120 West Post Road, Suite 100

Las Vegas, Nevada 89148

(702) 254-7775

Attorney for Plaintiff

LAS VEGAS DEVELOPMENT GROUP, LLC
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Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that I am an employee

CERTIFICATE OF SERVICE

of ROGER P. CROTEAU & ASSOCIATES, LTD. and that on the 26"

2016, I caused a true and correct copy of the foregoing document to be served on all parties as

follows:

X VIA ELECTRONIC SERVICE: through the Eighth Judicial District Court's Odyssey e-

file and serve system.

Akerman LLP
Contact Email
Akerman Las Vegas Office akermanlas(@akerman.com

Darren T. Brenner, Esq.
William S. Habdas, Esq.

Kolesar and Leatham

Contact

Aaron R. Maurice

Brittany Wood
Susan A. Owens

Email
amauricc@klnevada.com
bwood@klnevada.com
sowens@klnevada.com

Law Offices of Kevin R Hansen

Contact

Kevin R. Hanesn, Esq

Email
kevin@kevinrhansen.com

The Law Offices of Kevin R Hansen

Contact

Gabriela Mercado, Paralegal

Email

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with
postage thercon fully prepaid, addressed as indicated on service list below in the United

States mail at Las Vegas, Nevada.

VIA FACSIMILE: by causing a true copy thereof to be telecopied to the number indicated

on the service list below.

VIA PERSONAL DELIVERY: by causing a true copy hereof to be hand delivered on this
date to the addressee(s) at the address(es) set forth on the service list below.

/s/ Timothw E. Rhodov

darren.brenner(@akerman.com
William.Habdas(@akerman.com

gabriela@kevinrhansen.com

day of August,

An employee of ROGER P. CROTEAU &

ASSOCIATES, LTD.
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Inst # 201104130000979
Fees: $16.00 N/C Fee: $0.00
RPTT: $28.08 Ex: #

0411312011 09:15:28 AM
Receipt #. 738708
Requestor:

APN: 176-10-213-042 CAMCO

WHEN RECORDED MA| ED AN ey

L DEED AND DEBBIE CONWAY

TAX STATEMENTS TO; CLARK COUNTY RECORDER

Las Vegas Development Group, LLC

397 3" Ave, Ste A

Chula Vista CA 81910

Title No. A12863

Account NO. 77527

TS No. 45010-10-

SPACE AB S LINE FOR RECORDER’S USE

TRUSTEE’S DEED UPON SALE

The undersigned declares:
1) The grantee herein WAS N reclosing beneficiary
2)  The amount of the unpaid debt together with costs was $5,200.01

3)  The amount paid by the grantee at th”é tee sale was $5,200.01
4) The documentary transfer tax is $ 2805

5} City Judicial District of LAS VEGAS

And Absolute Collection Services, LLC., as the duly appointed. Trustee under the
Notice of Delinquent Assessment hereinafter described, does by GRANT and
CONVEY, but without warranty, express or implied, to: Las Vegas:De elopment
Group, LLC, 397 3™ Ave, Ste A, Chula Vista CA 91910

(herein called Grantee), all of iis right, title and interest in and to that certain property
situated in the County of CLARK, State of NEVADA, described as follows:

7639 Turquoise Stone Ct., Las Vegas NV 89113

Legal Description-shown on the Subdivision map recorded in Book No. 122 Page(s) 85
Inclusive, of Maps of the Country of Clark, State of Nevada; See Exhibit A Attached

AGENT STATES THAT:
This conveyance is made pursuant to the powers granted to NEVADA TRAILS [l CA

and conferred upon appointed trustee by the provisions of the Nevada Revised
Statutes, the NEVADA TRAILS 1l CA governing documents (CC&R’s) recorded as
instrument number 0002308 Book 20040608 on JUNE 8, 2004 and that certain Notice
of Delinquent Assessment Lien recorded on APRIL 12, 2010 instrument number
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0001709 Book 20100412 Oificial Records of CLARK County; and pursuant to NRS
117.070 et Seq. or NRS 116.3115 et Seq and NRS 116.3116 through 116.31168 et
Seq. The name of the owner(s) of the property (trustor) was: JOSE PEREZ, JR.

Default occurred as set forth in a Notice of Default and Election to Sell, recorded on
JULY 23, 2010 as instrument 0000868 Book 20100723 which was recorded in the office
of the recorder of said county. Absolute Collection Services, LLC. Has complied with all
reguirements of law including, but not limited to, the elapsing of 90 days, mailing of
copies of Notice of Delinquent Assessment and Notice of Default and the posting and
publication of the Notice of Sale. Said property was sold by said agent, on behalf of
NEVADA TRAILS Il CA«at public auction on April 12, 2011 at the place indicated on the
Notice of Sale. Grantee'being.the highest bidder at such sale, became the purchaser of
said property and paid the 10 said agent the amount bid $5,200.01 in lawful money
of the United States, orby s tion, pro tanto, of the obligations then secured by the

Delinquent Assessment Lien.

Dated:April 13, 2011

[

By Richard Kaye on behalf of Absolute Collection Services

STATE OF NEVADA )
COUNTY OF CLARK )

On 4/13/11 before me, Kelly Mitchell, personally appeared Ricl aye personally

known to me (or proved to me on the basis of satisfactory evid 0 be the person
whose name is subscribed 1o the within instrument and acknowle hat he/she
executed the same in his/her authorized capacity, and that by signing his/her signature
on the instrument, the person, or the entity upon behalf of which the person acted,
executed the instrument.

WITNESS my hand apd seal.

KELLY MITCHELL

S4B Notary Public, State of Nevada
wEsg  Appoiniment No. 08-7504-1 P
437 My Appt. Expires July 10, 2012§
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EXHIBIT "A"

LOT ONE HUNDRED THIRTY (130) OF NEVADA TRAILS NO. 22 PHASE 1, AS SHOWN BY MAP
THEREOF ON FILE {N BOOK 122 OF PLATS, PAGE 85, IN THE OFFICE OF THE COUNTY RECORDER

OF CLARK COUNTY, NEVADA.
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STATE OF NEVADA
DECLARATION OF VALUE FORM

1. Assessor Parcel Number(s)

a. [l =[O0~ 2}3 -2

b.
C.
d.
2. Type of Property:
a. E Vacant Land b Single Fam. Res. FOR RECORDER’S OPTIONAL USE ONLY
C. Condo/Twnlise d. 2-4 Plex Book: Page:
e. Apt. Bldg £ [} Comm'VInd’l Date of Recording:
g. Agricultural h. [[] Mobile Home Notes:

[1 Other

3. a. Total Value/Sales Price of* Tty 3 8200 .01
b. Deed in Lieu of Foreclosure Only 1e of property) ( )
c. Transfer Tax Value; § S 200 .01

d. Real Property Transfer Tax Due $ 28.05

4. I Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090,

b. Explain Reason for Exemption:

5. Partial Interest Percenta ge being transferred:

"“Ehthelr mformation and behef and can be
provided herejn. Furthermore, the
fernination of additional tax due, may
10% of the tax due plus interest at 1% per montlhi.Purstiant to NRS 375.030, the Buyer
intly and severally liable for any additional amount owed.

375.110, that the information provided is correct to the he' -0
supported by documentaﬁon if called upon to substa.mate the mfczma i

result in a pena
and Seller s

Signature: Capacity: Mew

Signature; Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: A‘nglg ;{g (allec }jag ,EEggg;'ms PnntNameLﬂd{vm(D@aélf’me& GQGWLCL

Address:_ P> Phe, 12117 Address: 397 ZRPD KRve. Gipd-e

City:_Los Veoas s City: (AU USTA

State: AN S Zipi_ LS A State: (£ Zip. A4(9 1 0

COMPANY REQUESTING RECORDING

Print Name: ¢ AN O Escrow #_ A }[,4 - &fgg !OS re

Addresszz% ToX 11T
City: G \)p%&g State: ,Aj\/ Zip: Rl

As a public record this foum may be recorded/microfilmed
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