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CLERK OF THE COURT

BISTRICT COURY

CLARK COUNTY, NEYADA

TREASURE ISLAND, LLC, 2 Nevada limited
Hability company; ;

Plaintdf,
VS,

ROSE, LLC, a Nevada limited Hability
company;

i)efendsf.pt.

Vs,

ROSE, LLC, a Nevads Hmited Hability
company,

Counterclaimant,

TREASURE ISLAND, LLC, a Nevada hmited
Liability company,

Counterdefendant,

TO:  ALL PARTIES AND THEIR A
YOU, AND EACH OF YOU, W

CASE NGO A-15.719185-B

BEPY.: Al

NOTICE OF ENTRY OF FINBINGS OF
FACT AND CONCEUSIONS OF LAW

TTORNEYS OF RECORD:
L PLEASE TAKE NOTICE that the

FINDINGS OF FACT AND CONCLUSIONS OF LAW was enfered in the above-




1 | referenced matter on the 7% day of November, 2016, a copy of which is attached hereto.
2 Dated this 7 day of November, 2016,

FENNEMORE CRAIG, P.C.

By /s Patrick J. Shechan

g Patrick J. Shechan (Bar No. 3812)
John H. Mowhray (Bar No. 1140)
7 1400 Bank of America Plaza

300 South Fourth 81, 14" Floor

2 Las Vegas, NV 89101
Artorneys for Treasure Island, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that L am an emplovee of Fennemore Craig,

P.C. and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS
OF FACT AND CONCLUSIONS OF LAW was made on the following counsel of record
and/or parties by electronic transmission to all parties appearing on the clectronic service

st in Odyssey B-File & Serve (Wiznet):

E-Bervice Master List
For Csse

null - Treasure Island LLC Pﬁamtsﬁ(s) vs. Rose LLC, Defenﬁant(s)

Fennemore Crakg Jones Yargas
Lontact

Fennamare Craig, PC
Contact

Shumway Van

/s Adam Miller
An Employee of Fennemeore Craig, P.C.
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- Astorney for Plaiwiflf Treaswre Island, LLC

Patrick I Sheshan (NV Bar No, 3812)

Fohn H Mowbray (MY Bar No, 1140

FEMMEMORE CRAIG, P.C.

300 8, 4% Sereet, Suite 1400

Las, Vegas, Mevada 89101

Telephone: {702} 692-8000

Faesimile: (F02) 692-809%
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CLERK OF THE COURY

BISTRICT COURT
CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada
fimited liability company,

Plainift,

ROSE, LLE, a Nevada Himited Hability company,

Defendant,

- BOSE, LLC, a Nevada Hmited Hability company,

Counterclaimant,

&
RN

- TREASURE ISLAWD, LLL, s Nevada Hmoited

falality company,

Counterclaimant.

gl

CASENQ, A-15-719105-8
DEPT. NG, XXIX

FINDINGS OF FACT AND
CONCLUBIONS QF LaWw

i FIMOBIMNGS OF FACT,

i On or about Apeil 13, 2011, Plaintiff, Treasure Island, ondeved inéo a Lease

Agreement {“Leass™) with Defendant, Rose, LLO ("Rose”}

2t

2 Purguant to the teems of the Leage, Treasure [sland leased spuee to Rose inside the

Treasuve [sland Hotel and Casing in Las Vegas, Nevada (the "Property”™).

3. Ce of Rose’s obligations under the Lease was (o Umely pay rent,
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4. Per the Lease, rest came in two forms: minimum monthly rent, and quartesly rent
in an smount equal 0 7% of modified gross sales,

5. The Lease provided that the vert for gross sales woold be paid pursuant (o a cortain
fornmda and that, within 3 days of the ond of each quarter during the lease term, Rose would |
deliver to landlord a writing seiting forth the amounnt of tonant’s gross sales made during each
month of the preceding calendar quarter and, concurrently therewith, pay the landlord the
percentage vend die and payable for the preceding calendar quaster,

6, In August, 2017, Treasure Isfand became sware thet Bose was delinguent in
paying several of its contractons.

7. Ume 0 g convetn that thin fafluee o pay construction costs could result tnog hien
against the Property, Treasure [sland, through s General Counsel, Brad Anthony (“Snthony™),

i Bose a lolier reminding ¥t that 5o Hens were permitied ander the Lease.

8. This letlor was sont n striet complisnoe with the Lease’s notics mcmimrm:nts?
which stated that any notices would be sent (o Pose st a cortnin addvesy attention Susan Markuseh
with a carbon copy to Opesadora.’

9. Shortly alter that letier was send, Gury Dragul, Presidesyt of Rose ("Dragul”), valled
My, Anthony o disonss the letter that Rose received and (0 request further relief from the loan
repayment obligation it had with Treasure Island,

14 During that call, Dragul specifically vequesied that Aunthony send all future
cotrespondences dealing with the Treasure Island-Rose refationship directly and only (o him.

i1 Although Mr. Dragul lestified that his memory of the conversstion was different
in that he belicved Mr. Anthony suggested that Rose designate one person from Rose whom |
Treasure Island could deal with in the future he novertheless agreed that he did in fact tell Me |
Anthony to make all fatore communications 0 him, The Cowrt finds that My, Deagud did in fsct

telt Firad Anthony to send all fulure notives to him and him alone (not Operadora or anyone else)

By way of a Filth Amendment so the leass the notivs addrosses were changed to state that any notices 1o Ross were
ta be sent o 4 coriain addresy without specifving sny individusl and w upem\%ﬂm af both the original address Beted

and o w Mismi few firm,
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2. My Anthony’s testimony regarding Mr, Dragule reguest 1o change the notice was

J J R & i 3
mnch more oredible than My, Dragol’s wstimony related o the tssue, For examypde, during his
deposition My, Dragul stated he did not recall any conversation with Mr. Anthony after the
A 3y A‘E'ﬂ"i'\'m- }'c*n Trvened E‘*- N Fenores -.‘}-§ * 1t thee tanee Bl 3 e Phie § e &
August 317 letter which contained the notices set forth in the lease. However, durtng the first day
of testimony upon oxamination of his own counsel he outlined what he believed occurred duripg |
the comversation. Then, upon gusstioning from the Couwrt he slao outlined what he belleved
cecwred during the covversation. Then, upon belug cross-examined by Plaintift's counsel he
again stated that be did pot vecall any conversation taking place. Plaintitfs counsel asked the
guestion as ollews:

53 coadr, doowow recall g telephone conversation that vou bad with
My, Anthony following veceipt of this lotter [the Augusi 3, 2617 letter]?

A by My Dragul] [ do not
Transeript ot page 33 Hoes 3-8 and also af page 34 Boes 57, This juat after his response {o the
Court cleardy acknowledging the conversation,  Se¢ pages 18 and 19, Indesd, the next fotter
between the parties reforences the conversation between My Anthony and My, Dragul so the
comyversation must have taken place and it nust of ken place in between the August 317
correspondonce and Seplembey o correspondence which followed,

13 The Court finds thay the parties agreed that apy further notices would be sent
solely to My, Dragud,

T4, O September 19, 2012, Anthony sent a letter following up on Mr. Dragul's
request regarding the construction foan repaymment.,

15, Mr. Anthony complied with Dragul’s request for how notice should be provided
and sent the Ietier divectly 1o Dragul and without Opervadora baing cavbon copled.

i6. In the years that followed, Treasure Istand sent numerous somumusications
Ruose. |

17, fn each mstance where money owed o Treaswre [sland was delinguont, barring
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one’, the communication was sent to Deagal and Operadora was not copied,

{8 In all of its communications with Treasure Island, Rose did not carboy copy s
subtenant once,  MNor was any evidense prosented to show shat Rose forwarded any of the
communteations § received from Treasure Island to Operadora.

19, O Apeil 30, 2013, Rose breached the Lease when it failed o pay the 7% gross
sales portion of the rent for the Hest quarter of 3013,

2 As a result, on May 14, 2015, Treasure Island sent Rose a notice.

21 My, Dragul Rose's President testifiod that s company bad muny tenants aod that |
if any tenant failed to pay rent when due be would begin procesdings o eviet that tonant 10 days
atter said tenant defaulted on his rental obligations.

22, Pursuant to M Dragels imatruction the MNotice was sent to Me, Dragsl and not {0
susan Markosch or Operadors,

230 Out of an shundance of caubion, Mr. Aothony smailed 3 copy of the notive 1o the
onty other offizer of Rose, LLC its legal counsel, Blizabeth Gold.

24. Mas. Godd was the person who sigoed all of the contracts in this matter.

25 The letter advised Rose, LLC that § was delinguent on s rent and that it bad fen |
duvs 0 cure that delinguency or # would be o defuult

26 Porsumt (o the express ferms of the parties” Lease Agreoment, if the overdue rent
payment was not paid within ton days of the notice, Treasuee Island had the vight to terminate the
parties’ lease,

27 The Court finds that Rose, LLC did in faet receive the notice and did not pay the
full amount of everdue vent between May 14 and May 28,

I8, This moupayment ccourred despite Rose baving heen pald 3247500 from iis)
suldenant for the months of January, February and March, which smount represents roughly the

A

caquivalaun of the rent mondes owed to Treasure Island passuant 1o Rose’s leass with Treasure

The only exoeption to this was & lotter from Jerry Griffis, Treasure Island’s Ohief Finaneial Officer, which did |
inclusfe untice to Operadors since the subjet of that lelter was Oporadors itself not paying fond charges pwad
Treasure Island.
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29, The evidence showed that Blizabeth Gold received a copy of the notice of defauls

no jater than May 15, 2015, since she called Brad Anthony on that day and reguesied additional

time 1o pay the overdue rent, which My, Anthony said Treasure [sland would not give Boas,

30, My, Anthony so testified and Blizabeth Gold did not festify in the sl o dispuie

this testimony. Mr, Anthony's testimony in this regard s comoboratad by a letter which My, Gold |

drafted on May 29 which referenced her being emailed the May 14th Notice,

31 The Court finds that My, Dragul was advised of the May 14 Netice shortly after
M, Gold’s recaipt of the same. This is becanse Mr. Diragul testified he spoke with Ms, Gold

every morning and several tmes a day. Sce Ganscript at page 40 lines 3-9,

Motice uniil ke received a phone call from David Krouham on May 28 or 29 his testimony 15 not §

credible,

33, In My Dragul’s deposition, he testified he belisved he was advised of the Notice
o Mlay 26,

34 Although Mr, Diagat covly testified that be did not see a copy of the notice until

he returned to his of fice he was obviously told about the Notice,

335, Plaintiffs counsel asked Mr. Dragul iThe was told about the notice even though he

did not see the notice and he testified, “T dou’t remember,” See tranaceipt at page 49 linea 1715

36, The Court believes if is olear the My, Dvagul was advised of the Notice by May 15

and certainly well betors May 28,

37. In addition to Rose receiving the antice through Me, Gold, the evidence showed |

i

that Ms, Markusch (the person mentioned usder the original notice provision) also was aware of

the notice since she sont a partial payvment for the outstanding rend due shortly alfler the May 14

notics was received,
3R, Raose, LLOC had Ha own sobleass with an emity called Seflor Frogs Las Vegas, LLL

~

{“Sefor Froga™)

32, Afthough Mr. Dragul testitied that he personally did not receive a copy of the |
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39, Sefior Frogs e g subsidiary of Operadora,

40, Pursuant to an express provision in the sublease between Rose and Sefior Frogs,

- Rose bad a duty to provide a copy of any defiult notices i recotved from Treasure Istand to Seflor |

Frogs/Operadora,

1. Rose never sent & copy of the May 14th default notive {0 Ssiior Froge/Operadora,

47, On May 24, Treaswre Island terminated s leass with Rose vie 5 letier sent by its
eounael, Brenoch Wirthhin,

41, Nollowing recoipt of this Notlee of Termiuvation Rose attowpted to pay the o,
which Mr. Dragad admitted was overdue since &t was due on Apeil 3™

44, However, Treasure fsland had already tenminated the loase and this action seeking
declaratory relef by both partiss began,

48, Upon finding owl abowt Treastre Iland’s fermination of Rose’s lease, Sefior
Froga/Operadora hived counsel from Flonids 1o contaet Treasure [sland,

46, Said counsel did condact Treasure lsland (hrough s counssl),

47, That comwmupication was memorialized In an email setting forth Sefior|
Froge/Operadora’s posttion af the e,

48, The cmail da.i‘ed June 3, 2015, does not mention the fagt that Seffor Frogs would |
have paid any overdue smeunts owed by Rose to Treasure Island.

49, The twstimony showed that Seflor Frogs had sbready paid Rose approximately
$247,500 for the three months involved in the rent delinguency by Rose-Tanuary, February and

BMarch, 20135,

0. The emzl sintes:

s This email will confhvn ouwr
g ?\0‘::.,; LLC dé’i&;i %;}%mdum

» {ﬁ‘ \3Y

alf f,ie'i ?iv B dduuit bv iﬁSx, LL{ as the prtmc iemmt

As we Tudher discusse 4, Rose, LLO §s dispoting the defanlt. You baw
conttrmel with me tu 1? vour clieat does not plan on {aking any action

a
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st the dispate with

e vou
s with

Thanks again for vour sssistance, Please copy me on any further
correspondence. My contact information is below.”

»

510 Following this emal Sefior Froge did not infervene in this case and is not 8 party
2 P

to this gotion and thus its tights are not subject 1o this action.

CONCLUSIONS OF LAW

i The cowt finds that the Jease between Rose and Troasure Island has been

teyninated,

2, Rose’s argument that the termination was not proper becanse the May 14 default
nodice sent o Rose was not soot {0 #he attontion of Susan Markusch s withoo! merll for U

following reasons any one of which would be sufficient:

A The parties orally modificd the lease when Me. Uragul told Mr. Anthony to sond
all future correspendence (o bim and him alone sometime between August 31 and
Septemnber {9, 2012

“TPlarties w a writlen confravt who agres (o new termas may orally modify the sontract”
Jensen v, Jensen, 104 Nev, 85, 98 (Nev. 1988} internal citations omitted). “Moreover,
pariies’ consent to modification can be implied from conduct congiaten with 1he assorted
modification” /& “Parcl evidenos can be admitied 0 show an oral agrecment moditving
a conteaet,” A citing Sifver Doller Club v Cosgriff Meon Cp, B0 New, 108, 110, 339
P 923, 924 (19643 This is the case despiie a provision stating that the contract can |

only be moditied in writing:

Parties may changs, add to, and toislly conirol what they
dicd i the pest, They arg wholly unabile by any contrahus)
action in the present, © Rodt or control what they may
wish to do contraciually W the future. Hven where they
Eﬁdhufﬁ in the wrilten contract an expross provision that i

-3
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pan only be modified or discharges by a subsequent
agreoment in writing, nevertheless  thetr  lader oral
agreement I modify or discharge thelr writlen contrsct is
both provable and effective to do 5o,
Sifver Dodler Clufy v Cosgniff Neos Ce, 30 Nev, 108, 111, 389 P.2d 823, 924 (1964}

citing Smpson on Contracts § 63, at 228 (cmphasnig added).

A, Under the doctrine of estoppel. Tor prevad! on an argument of estoppel, the party

asserting the defense must prove four elements:

i The party o be egtopped must be apprised of the true facty;
2. He must intend that his conduet shall be acied upon, or

mitst 50 act that the party asserting estoppel has o vight w0
believe I was so indended,

3. The party asserfing the estoppel must be ignorant of the
true state of facts;

4. He st have relied on his detriment on the conduct of the
party to be eatopped.  In addition sllence can raise an
estoppel quite as effectively as can words. Toriane v Nev.
State Bank 121 Nev, 217, 223, 112 P34 1058, 1062
(2003},

Here, Boge was wware of Treasure Island’s decision not {o zend manerous potices o the
attention of Susan Markosch after Mr. Dragul had instructed My, Anthony o send all
notices to his altention, Thus, Rose was aware that all fulure notives after Avgust 31,
2012 were being sent to My, Dragul and not Ma, Mearkusch., Simiiarly, when Mr, Dragud
asked M. Anthony to send all Saure notices to his atiention he obvicusly intended that
his conduct would be acted upon by Anthony, Mext, Treasure Island was clearly ignorant
to any change in direction by Rose to change the person who the notice needed 1o be sent
o from Mr, Dragal bock o Ms, Markosch sinve the evidence showed Dragud never
changed his dirsction to have all notices sent to his sltention and his atiention alone.
Finally, Treasure Island met the last clevaent since it relied 1o its detriment by sending the

notice to the attention Mr. Dragul instead of Ms, Magkusch,
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Estoppel is also applivable since the evidence showed that numerous nofices were sent {o
the attention of Mre. Dragul and not Ms, Markasch afier the August 31, 2012 lotter and
netther Dragul or Rose objected, See also, Cheger, e v Plainters and Decorators, B8
Mev, 609, 614, 653 P24 986, 908-80 (1982 ("This vour has noted that the silence Qun
ratse in estoppel quite as etiectively as can words™); Goddsieln v Hawma, 97 Nev, 588,
562 (Nev., 1921} {internal citations omitted) ("Thus, "a person remaining silent when
ought, in the excoess of good fhith, fo have spoken, will pot be allowed fo speak when he

aught 1o the exeroise of good fatth, remain silent™7)

C. The Court finds that as & result of the conversation betwoen Mr. Dragul and My,
Anthony, Rose waived ita right to claim the notice should have been sent to the attention
of B, Markasch instead of My, Dragoel, His conduct in requesting that any Rture notices
be sent to kbm and him slone was sn intentional relinquishment of any requirement on
Treasure Island’s part to send the potice to attention of Ms, Markusch, In addition, the
failure 1o raise any issues concerning the subsequent notices, which were all sent o the
attention of Mr, Dragul and not Ms. Markusch evidence of intention © walve the right
and thus a walver i imphicd from said condut, Mohbas v, MUM Grand Hotels, fnc. 100
Moy, 393, 596, 691 P24 421 42324 (1944 See also, Hovas v, Atfantic fns. Co, 567
Mev, 556, SR8 (Nev, 1980) (internal citations omitted), (The intent of walver may be

sxpressed or implied from the clroumstances.}

£, Rose's olabm ig also without merll singe 3 received actual wolice and Ms
hsrkuseh bersell recelved notice. In Stonchenge Land Ca, v Bewzer Homes fnvesiments,
LAC 893 NE. 2.4 835, 863 (Ohio . App. 2008} the count held that, “Where thert is
evidenoce of aciual notics, # technical deviation from s contractusl notice requirement will
ot bar the action for breach of contract brought ageinst a party that had aclual notios.”
See alvo, ea. Polizzotte v, Digosting, 128 So. 534, 536 (La 1930} (“[Miere

informalities do not violate netice so long as they do not mislead, and give the necessary
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wformation to the proper party.”"); Bd of Comm'rs v Tirner Mavine Bulk Ise., 629 Su.
2¢ 1278, 1283 (La £ App. 1993 (“Where adequate notice 15 in fact given and ifs
receipt {8 not contested, techndcalities of form may be overlooked™) In this case it

clear Hose raceived aciual notice and thus suffered no ham,

|28 Treasure Island substantisily complied with auy ootics obligations o Rose, In
Hardy Cos v, SNMARE, LLC, 126 Wev. 528, 536 {Nev, 3010} the court found that
substantial compliznee with potice provisions 18 mot when the owner hay actual
knowledge and is not prejudived. In this case it was clear Rose had actual knowiedge of
the notiee and the opportuntty o curs the default during the ten-day notice period. This
provides the fifth reason why Bose’s srgument that the notice to i was inetfoctive has no

et

3. Rose may not raise Tressure Istand’s failure fo carbon copy Opersdora as 3

defense given the circumstances in this case,

A, Rose cannot ralse any clabms regarding Treasure Island’s fallure 1o notice Seiffor
Frogs since that clabm belongs to Seffor Frogs. Sefior Frogs is not a party to this case,
Instead, the fssue only involves whether or not Troasure Island’s termination of the Rosce
Lease was effective. Arny notice obligations to Scfior Frogs were a separsic obligation
that Treasure Istand had to Sefior Frogs snd that is not an issue that could be ratsed by
Bose pursuant fo ostablished law, Plarce v Ceapy bar, 421 NE. 2d 1252 {App. 0t
Muse, 19813 (Notice o the insured and notice to the montgages have disorele purposes, :
however, and it is difficult to see how, as to the party who receives nolice, & failure o
give notes o the other, can be anyihing but merely formal. . . This quality of separais
obligations has been noted particularly, where, as in the nstant case, the insurance pulioy
conlaing a so-called ‘standard morigage clause” (Ciiations omitted.} Under that clause

“the result has beert that the Courts have held that the agreement of the company with the

notigages being separate and divisible from that with the morgagor. . .} See also, 2.,

- 14
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Ellegood v Am. Stotes Mns. Co,, 638 NE2d 1193, 1195 (U App, Cr 19943 (P Hainit]
who adimittedly received notice and friled 0 pay the premium, seeks 1o void defendant's
purporied canceliation based on the forfuitons fact that defendant s woable o establish
that 1§ notified the mortgages. We agree .. . that this wouold result In an “onjustified
weindfall” to the wsured.”y; Hradiey v, Assocs. Dise, Corp., 58 3o, 24 857, 859 (Fla, 1952y
{finding that a defect in the potice’s content did not invalidate the netice whers the defect
was relevant only © g thivd party); of 8ryoe v 51 Faul Five & Marine Ins. (o, TR3 P24
246, 247 {Ariz. App. 1989 (“Appeliee's failore to give timely notive of the cancellation
to the morigages fas vequred by statule] had no effect on the proper notice of
cancellation given appeliani by the prendum finance company.”), Allvate s Co v
MeCroe, 384 B E.Zd 1, 2 (N.C. 1988} &'Only defective notiflcation to the insured renders

canceliation of the policy ineffective and extends the Hability of the jngurer”).

B, Even it Rose could raise the issue of Treasure Island’s faihure to notics Seflor
Frogs/Operadora it is egtopped from doing so. Diragul told Anthony o send any defanlt
notices 1o him and nol anvone else. As a resull, when Anthony sert the notices (o Dragnl
and not anyvone else Rose cannot argue that said notice was defective pursuant o the

sstoppel law and reasons cited above.

. Rose watved any claims for the same reasons also, Simitarly, Dyagal’s insistence
that any notices be sent 1o him and him alowe constitutes & waiver of any argument that

Treasurs [sland should have sent the notice to SeBor Froge/Operadors,

i, Rose's fatlure o send the notice to Scflor Frogs under iy own abiig&iio;!
preciudes Rose from alleging that the notice was ineffective since Sefior Frogs was not )
sarhon copted. This 1s true under the dootrine of materiality, I Rose felt that Treasure
Ialand‘s obligation o send the notice of defanlt to Seflor Frogs was 2 roatesial lorm of iy
{as opposed 1o Sefior Frogs) contractual vights with Treasure Island then it cleary would

have sent the notice on to Sefior Frogs pursuant to its own contractual obligation, Rose
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not sending the notice o Sefior Frogs pursuant to it own contractual obligations shows
that although the noedice obligation from Treasure Bland (o Seffor Frogs might have besn
material to Sefior Frogs, Rose did not belleve 1 was masterial to it since i faled to send

o the notioe to Seftor Frogs pursuant o ils own obligations,

i, The unclean hands doctrine also applies. First, since Rose recaived the rent from
its subtenant and did not turs those moniss over to Treasure Tufand. The fhcts were clear
thit the subtenant Uperadora wounld pay Rose 382,508 per month nnder the sublense and
Rose woudd in offect wke those smne monies and pay those over o the landlord,
Although the subtenant Sefior Progs paid Rose $247.500 for January, Febroary and
March of 2015 Rose did not leke those monies and pay the Jandiord Treasure feland, |
cannot now complain that Treasure Island's futhure to notice Seflor Frogs somshow
excuses s noweperformance snder these clroumstances, Shmilarly, the uncloan honds
doctrine prevents Rose from arguing that Troaswe Lsland’s fallure o carbon copy
Operadosa on the May 14% Notice oxeuses Rose's non-performance since it had the sams
obligation and failed 1 do a0, Again Rose had clear contractial obligations 1o send any
defanlt notices it recelved 0 Sefior Frogs. The evidence ie clear that Rose never sent any
nutices 1 received from Treasue Island 0 Sefior Frogs inchuding the May 14" Notice.
Therefore i cannot now allege that §§ is sonehow excused for ity non-performance under

iy contract with Treasure Istand because Treasure Island did not carbon copy Operadora,

The unelean hands docirine generaily bars a party from receiving equitable relief
because of that party’s own ineguitable conduct, It precludes a party from atiaining an
squitable romedy when that party™s connection with the subject-matter or fransaction i
titigation has beon unconscientious, unjost, or vaarked by the want of good faith, Pork v,
Fark, 126 Nev, 745 (2010 (Mthe District Cowrt found a connection between Appeliant’s
mizsconduct, breach of conteact, and cause of action for unjust envichment, ... substantial

evidence supports the District Cowrt's decision 0 bar Appellant’s urjust envichment

el
o




st

clatiy under the unelean hands dectring™). Wikle unclean hands is generally regarded as
an argurment that sounds in eguity, the Ningh Cireudd has recogoteed that “{tihe voclean
hands dostrine applics not ondy (o eguitable claima, bul also 10 Jogal ones.™ Adler v Feg

Republic of Nigeria, 219 F.3d 869 (0% Cir, 20000 Here Rose’s failur (0 pay the rent 1o
bogin with after being paid the sume by ity subtenant coupled with ity ingistence that
Tregsure Island not provide Operadora notice, aud, perbaps most imporiautly, fading to
srovide Operadors the defaunlt notice itself] dospite Us specific contractual obligation to
do s, cansed all the havm o socur. I notics 1o Operadora was 50 impoertant to Rose, i
should have sent the sotice 10 Operadors ttzelfl It follows logieally that sisce Operadors
had already paid Rose the rent vecessary o cover the guartorty rent that was dus, Rose
did not want Operadorg 1o know that Rose had not paid the rent to Treasuwre Island. In

any cverd, pursuant o the unclean hands dootring, Rose i provented from relying vpon

the lavk of netics to Operadors to exeuse i default since Hs own actions were marked by
the want of geod futh. It would be unjust o allow it 1o use Treasure Tnland’s fuilure to
copy Seiffor Frogs to excuse i novepayment of rent under the cirowmstances of this case.

4. Based on the foregoing, the court concludes that Treaswre Island’s wermination of

Fose, LLO s tease was affective and therefore, the lease is of no further foree and effect,

5. The Court also denies Defendant’s countoreiains for the reasons Hsted above, In |
addition, Treasure Istand hax accepted the rem and thus Rose's clavn thal Treasurs sland
breached the lease by folling to gecept the rent {5 without merit. Indeed, the Court is unaware of
any claim that a tenant can make for the fallure of the landlord 1o accept rent. AL all times
Treazure lsland allowed Rose io coninue to lesse the space pending the outcoms of thig
Htigation and Treaswe Istand’s faihere to accept the ront for a fow months pending the Cowrt’s
decision on whether the acceptance of the ront would nol aet as a walver of Treasuse Island’s

right 1o tenpinate this lease is not an actual breack
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and hat on November 7, 2016, service of the FINDINGS OF FACT AN CONCLUSIONS

OF LAW was made on the following counsel of record and/or pavties by clectronis transmission)

to all parties appearing on the olectronic service Hat in Odyssey E-File & Serve (Winnety
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Electronically Filed
12/16/2016 05:30:37 PM

MEG % i. W
FENNEMORE CRAIG, P.C.

Patrick §. Sheehan (Bar No. 3812) CLERK OF THE COURT
John H. Mowbray (Bar No. 1144}

300 8. Fourth Street, Suite 1400

Las Vegas, NV 88101

Tel: (702) 692-8011

- Faxs (702) 692-8099

Email: pabechuni@ivlaow.som
Attorneys for Treasure Island LLC

BISTRICT COURTY

CLARK COUNTY, KEVADA

TREASURE ISLAND, LLC, a Nevada limited | CASE MO A-15-7T19105-B
fiability company;
Plaintif, DEFT.:  Xi
v NOTICE OF ENTRY OF ORDER
e . . TP TR DENYING MOTION FOR
ROSE, LLC, a Nevads Imited liability RECONSIDERATION
COMpany; e
Defendant. ‘
ROSE, LLC, a MNevada limited Hhability
company,
Counterclaimant,
VS,
TREASURE ISLAND, LLC, a Nevada limited
Hability company,
Counterdefendant.

Ty ALL PARTIES AND THEIR ATTORNEYS OF RECORIYR
YOU, AND BEACH OF YOU, WILL PLEASE TAKH NOTICE that an ORDER
DENYING MOTION FOR RECONSIDERATION was entered in the above-referenced
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FEnNEMORE CRALG
ApraeNtye

matter on the 147 day of December, 2016, a copy of which is attached hereto.

Diated this 16" day of December, 2014,

FENNEMORE CRAIG, P.C.

By /s/ Patrick 1. Sheehan

Patrick 1. Sheehan (Bar No. 3812)
Jobhn H. Mowbray (Bar No. 1140}
1400 Bank of America Plaza

300 South Pourth 8t. 14" Floor
Las Vegas, NV 83101
Attorneys for Treasure Bland, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRC? 5(b}, I hereby certify that | am an employee of Fennemore Craig,
P.C. and that on December 18, 2016, service of the NOTICE OF ENTRY OF CGRIDER
DENYING MOTION FOR RECONSIDERATION was made on the following counsel of
record and/or parties by elecironic transmission to all parties appearing on the electronic
service list in Odyssey E-File & Serve (Wianet):

E-Sarvice Master List
For {ase
el LLG, Plalntiff{s] vs, Rose LLL, Dafendant{s)

Fennamne aRes Vargey

Juf Adan Miller

An Employes of Fennemore Craig, P.C,
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Fatrick J. Sheshan (Bar No. 3812}
John H Mowbray (Bar No, 114483
306 5, Fourth Bireet, Suite 1400
E eﬁ Yogas, Nevada 88101

{702 69200
%a\' {’m ‘tsfs‘},li 8{?99
Email WO
Aﬁur*zay ;f’f)r “’msm; i Trewsure Iland

DISTRICT COURY
CLARK COUNTY, NEVADA

Mevada

Lki‘@mmg Ruse, LLC having filed 2

herein and ertertained oral argument regarding the same,

Motion for Reconsideration of the Count's

Elecironically Filed
1211452018 031801 PM

CLERK OF THE COURY

A-E5-T19105-8

ti}}?&iﬁi?;i DENYING MOTION FOR

NMCONSIDERATION

TREASURE  ISLAND, LLU, a ASE MO
Hmited Hability company,
DEPT. NG X
Plaintift,
s,
RORE, LLC, a Nevada impted Hability
COMRPARY,
Defendant.
ROSE, LLC, 2 Novada lmited  Hability |
CCOTIDAnY, :
Counterciaimant,
V.
TREASURE ISLAND, LLC, s Novads
Hited Habilily company,
mﬁuwrdehndam :

Findings

- of Facts and Conclusions of Las, the Cowrt having considered the papers and pleadings on file |
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FENNEMORE CRAIG, P.C.
Patrick J. Sheehan (Bar No. 3812)
John H. Mowbray (Bar No. 1140)
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89101

Tel.: (702) 692-8011

Fax: (702) 692-8099

Email: psheehan@fclaw.com
Attorneys for Treasure Island, LLC

Electronically Filed
12/22/2016 02:59:33 PM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada limited
liability company;

Plaintiff,
Vs.

ROSE, LLC, a Nevada limited liability

company;

Defendant.

ROSE, LLC, a Nevada limited liability

company,
Counterclaimant,
Vs.

TREASURE ISLAND, LLC, a Nevada limited
liability company,

Counterdefendant.

CASE NO.: A-15-719105-B

DEPT.: XI

NOTICE OF ENTRY OF JUDGMENT

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that a

JUDGMENT was entered in the above-referenced matter on the 21* day of December,




1 || 2016, a copy of which is attached hereto.
2 Dated this 22" day of December, 2016.

3 FENNEMORE CRAIG, P.C.

By:_/s/ Patrick J. Sheehan

6 Patrick J. Sheehan (Bar No. 3812)
John H. Mowbray (Bar No. 1140)
7 1400 Bank of America Plaza

300 South Fourth St. 14" Floor
) Las Vegas, NV 89101
Attorneys for Treasure Island, LLC

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

FENNEMORE CRAIG
ATTORNEYS
LAS VEGAS




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FENNEMORE CRAIG

ATTORNEYS
Las VEGAS

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig,

P.C. and that on December 22, 2016, service of the NOTICE OF ENTRY OF ORDER
DENYING MOTION FOR RECONSIDERATION was made on the following counsel of]

record and/or parties by electronic transmission to all parties appearing on the electronic
service list in Odyssey E-File & Serve (Wiznet):

E-Service Master List

For Case

null - Treasure Island LLC, Plaintiff(s) vs. Rose LLC, Defendant(s)

Fennemore Craig Jones Vargas
Contact ;
Patrick J. Sheehan

Email
_bsheehan@fclaw,com

Fennemore Craig, P.C.
Contact
Adam Miller
John H. Mowbray

Email

_amiller@fclaw.com

imowbray@fclaw.com

Lewis Roca Rothgerber Christie
Contact
Gabriela Mercado

_ Email -
~ gmercado@lrrc.com

Lewis Roca Rothgerber Christie LLP
Contact
Abraham G. Smith
Dan Polsenberg
Jessie Helm
Joel Henriod

_ Email ‘
_asmith@irrc.com
dpolsenberg@lrre.com
jhelm@Irre.com
ihenriod@Irrc.com

Shumway Van
Contact
Brent ) ‘
Rebekah Griffin
Sam Marshall

Email

 brent@shumwayvan.com

rebekah@shumwayvan.com

~ samuel@shumwayvan.com

/s/ Adam Miller

An Employee of Fennemore Craig, P.C.
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FEMNEMORE CRAWG, F.L.
Patrick J. Shechan (Bar No. 2812}
John H. Mowbray (Bar No. 1140)
300 S, Pourth Street, Suiie 1400
Las Vegas, Nevada 89141

Tel, {702) 692-8G00
Fax: (702} 692.8099
Email: psheehanaichoy
Attorngy for Plaintiff, Tregsure Istand

VVVVVVV

DISTRICT COURY

CLARK COUNTY, NEVABA

TREASURE SLAND, LLC, a Nevada |
Hmited Hability company, :
DEPT. NOL: X1
Plaintify
V8,
ROSE, LLC, o Nevada limited Hability |
company,
Defendant,
ROSE, LLOC, o Nevada Hmited Hability
COMpany,

Counterclaimant,

TREASURE ISLAND, LLC, & DMevada

Counterdefendant,

Electronically Filed
1212172016 03:29:02 PM

Y. z.M

CLERK OF THE COURY

CASE NGO A-15.719105-8

JUBGMENT

This action having come on for trial before the Honorable Judge Gounzalez, presiding, and

the issues having been duly tried on Ouotober & and 7, 2016 and the decision baving been duly

rendered, the Court grants declaratory judgment that Treasure [sland’s lease with Rose, LLC is

terrainated, Judgment is also hereby entered for Treasurs Island on Rose, LLC s counterclaims,
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28
PENMEMORE DRAlG

LAE ¥EGAS

The fudgment is based on the Findings of Fact and Cenclusions of Law previoudy sigaed by the
Court.

Dated this ’2&‘3 _ day of December, 2016,

s
¥

§
\;\\‘,\\\\m ?

:‘F‘mf

Respectiidly Sabmitied By: w’”
FENNEMORE CIIATG. P.C, £

3,3‘

(Bm M. ¥§§ 135
__{}s e No. 1140)

’%{}i} Sauﬁh i\ﬁmﬁh S, M“ F ims
Las Vegas, NV 89101
Attornsys for Plaintife/Courdsrdefentsnts
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FENNEMORE CRAIG, P.C,
Patrick I. Sheehan (Bar No. 3812)

- fohn H. Mowbray (Bar No. 1140)

300 8, Fourth Street, Suite 1400
Las Vegas, NV 89101

Tel: {7023 6%2-8011

Fax: {702) 692-8(099

Email: pahechnpdficlavcom
Attornevs for Treasure Island LIC

Electronically Filed

01/11/2017 02:58:31 PM

A b

CLERK OF THE COURT

DISTRICYT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada limited
liability company,

Plaintift,
Vs,
- ROSE, LLC, a Nevada limited Hability
COMPany;

Defendant,
ROSE, LLC, a Nevada Hmited lability
company,

Counterclaimant,
Vs,

TREASURE ISLAND, LLC, a Nevada Hmited
lability company,

Counterdefendant,

CASE NGO, A-15-7191405-B

BEPT. X3

JUDGMENT GRANTING TREASURE
ESLAND'S MOTION FOR ATTORNEYS
FEES INTHE AMOUNT QF 8126000
SGAINST ROSE LILE

TOr  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NCOTICE that an ORDER

AND JUDGMENT GRANTING TREASURE ISLAND'S MOTION FOR ATTORNEYS
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FEES IN THE AMOUNT OF §126,000 AGAINST ROSE, LLC was entered in the

- above-referenced matter on the 10 day of Fanuary, 2017, a copy of which is attached

hereto,
Dated this 11 day of January, 2017,

FENNEMORE CRAIG, P.C.

By: Js/ Patrick J. Shechan
Patrick J. Shechan {Bar No. 3812}
Johm H. Mowbray (Bar No. 1140
1400 Bank of America Plaza
300 South Fourth St, 14" Floor
Las Vegas, NV §9101
Attornevs for Treasure Island L1LC




[€o] -3

Y

1¢

11

12

13

CERTINICATE OF SERVICE
Pursuant to NRCP 5(b}, [ hereby certify that | am an employee of Fennemore Craig,
P.C. and that on January 11, 2016, service of the NOTICE OF ENTRY OF ORDER AND
JUDGMENT GRANTING TREASURE ISLAND'S MOTION FOR ATTORNEYS FEES
IN THE AMOUNT OF 5126000 AGAINST ROSE, LLC was made on the following
counsel of record and/or parties by electronic transmission to all parties appearing on the
electronic service list in Odyssey E-File & Serve (Wiznet):

E-Bervice Master List
Fcr Gasa

Fennsmare Craig Jones Vargas
Contact : Emaii

Lewis Boca Rothoerber Christie
Contact Email

Lewas Rsca Rcthgerber s‘:hr;stse LL?
Contact

Shumway Van
Contact

s/ Adam Miller
An Employee of Fennemore Cratg, P.C,
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Electronically Filed

01/11/2017 02:59:28 PM

NEO . b W

FENNEMORE CRAIG, P.C.

Patrick 1. Shechan (Bar No. 3812) CLERK OF THE COURT
John H. Mowbray (Bar No. 1140)

300 8. Fourth Street, Suite 1400

Las Vegas, NV 89101

Tel.: (702)692-8011

' Fax: (702) 692-8059

Email: mbechadstiohw com
Attorneys for Treasure Inland LLC

BISTRICT COURT

CLARK COUNTY, NEVADA

| TREASURE ISLEAND, LLC, g Nevada limited | CASE NO.: A-15-719105-B

hiability company;
DEPT.: X¥

Plaintiff,
v NOTICE OF ENTRY OF FINAL
ROSE, LLC, a Nevada Himited Hability JERGMENT
COMPAnY;

__ Defendant,

ROSE, LLC, a Nevada limited lability
company,

Counterclaimant,
v,

TREASURE ISLAND, LLC, a Nevada limited
lighiiity company, ;

Counterdefendant,

TG ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that a FINAL

JUDGMENT was entered in the above-referenced matter on the 10" day of January, 2017,




z copy of which is attached hereto,

Dated this 11" day of January, 2017

o

FENNEMORE CRAIG, P.C,

By: i Patrick J. Sheshuy

Patrivk J. Sheehan (Bar No. 3812
Jobn H. Mowbray (Bar No. 1140
LA Bk of Aamerivs Plaza

300 Seuth Foarth 86 14" Floor
Las Vegas, NV 89101
Atrorneys for Treaswre Islond LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that | am an emplovee of Fennemore Craig,
P.C, and that on lanuvary 11, 2016, service of the NOTICE OF ENTRY OF JUDGMENT
was made on the following counsel of record and/or parties by electronic ransmission to
all parties appearing on the electronic service list in Odyssey E-File & Serve (Wiznet):

E-Service Master List
Far Case

Fennamare Craig Jones Vargas
mntae:t Emall

Fenmmera (:raﬂg, £, c
Contact

Lawis Roca Rothgerber Christie LLP
Contact
Abraham 7. Smith

Shumway Yan

/sl Adara Miller .
An Employvee of Fennemore Cratg, P.C,
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SHUMWAY - VAN

O o0 N O

8985 South Eastern Avenue, Suite 100
Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

Electronically Filed
11/18/2016 12:42:55 PM

MRCN VAN ES .

MICHAEL C. VAN, .

Nevada Bar No. 3876 ° %« tke‘“‘"“"‘

SAMUEL A. MARSHALL, ESQ.

Nevada Bar No. 13718

SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123

Telephone: (702) 478-7770

Facsimile: (702) 478-7779

Email: michael@shumwayvan.com
samuel@shumwayvan.com

Attorneys for Defendant/Counterclaimant

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
TREASURE ISLAND, LLC, a Nevada
limited liability company, Case No.:  A-15-719105-B
o Dept. No.: XI
Plaintiff
v MOTION FOR RECONSIDERATION,
ROSE, LLC, a Nevada limited liability TO AMEND FINDINGS OF FACT, TO
company, AMEND THE JUDGMENT, OR, IN
THE ALTERNATIVE, FOR A NEW
Defendant TRIAL ON AN ORDER SHORTENING
TIME
ROSE, LLC, a Nevada limited liability Hearing Date: Notewoer 22, Zoll
company,

Hearing Time: €:20 awy

Counterclaimant .
v.

TREASURE ISLAND, LLC, a Nevada
limited liability company,

Counterdefendant

Defendant/Counterclaimant, Rose, LLC (“Rose”), by and through its counsel of record,
Michael C. Van, Esq. and Samuel A. Marshall, Esq. of the law firm of Shumway Van, hereby
moves this Honorable Court, pursuant to EDCR 2.24, NRCP 52(b), NRCP 59(e), and NRCP 69(a)

to reconsider its November 7, 2016 Findings of Fact and Conclusions of Law (“FFCL”) finding in

1-17-16P12:29 RCVD Page 1 of 17




SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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favor of Plaintiff (“TI”") and denying Rose’s Counterclaims, amend its FFCL, amend its judgment,
or, in the alternative, set this matter for a new trial. This Motion is made and based upon the
following Memorandum of Points and Authorities, the pleadings and papers on file, and any other
evidence or argument this Court may allow at the time of hearing on this matter.

DATED this Mo day of November, 2016.

SHUMWAY VAN

gﬁ’mﬁ WA a&'m)&

{ICHAEL C. VAN, ESQ.
Nevada Bar No. 3876
SAMUEL A. MARSHALL, ESQ.
Nevada Bar No. 13718
8985 S. Eastern Ave. Suite 100
Las Vegas, Nevada 89123
Attorneys for Defendant/Counterclaimant

ORDER SHORTENING TIME

TO ALL INTERESTED PARTIES:

Upon the Declaration of Samuel A. Marshall, Esq., and good cause appearing therefore, IT
IS HEREBY ORDERED, ADJUDGED, and DECREED that@tlme for hearing of the above-
entitled matter will be shortened and will be heard on the&” ¥ ~day of W , 2016,

at the hour of % < .m. in Department XI of the Eighth Judicial District Court,

located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155.

M& £
\)ISTRIC OURT JUDGE
)uJ

Submitted by:
SHUMWAY VAN

By: ’\N(W\ @A/Q@V \

MT@ELAEL C. VAN, ESQ. #3876
SAMUEL A. MARSHALL, ESQ. #1718
8985 South Eastern Avenue, Suite 140
Las Vegas, Nevada 89123

Attorneys for Defendant/Counterclaimant

Page 2 of 17




SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

O &0 N N b=

NN NNNN NN e e e e e e e e
[- >IN e N U R S U =N N - RN e S U . VS S =)

DECLARATION IN SUPPORT OF ORDER SHORTENING TIME

1. I, Samuel A. Marshall, Esq., am an attorney with the law firm of Shumway Van
and counsel for the Defendant/Counterclaimant in the above case. I have personal knowledge of
the facts and circumstances stated herein and as for those stated upon information and belief, I
believe them to be true.

2. This Court issued its Findings of Fact and Conclusions of Law on November 7t
2016 finding in favor of Plaintiff/Counterdefendent Treasure Island, LLC (“TI”) (the “Decision”).

3. Rose’s above Motion should be heard on shortened time to allow Rose to protect
its leasehold interest within the Treasure Island during the pendency of Rose’s eventual appeal.

4, Moreover, it would be in the best interests of the parties, and in the interest of
judicial economy, to hear both Rose’s above Motion for Reconsideration, to Amend Findings of
Fact, to Amend the Judgment, or, in the Alternative, For A New Trial and its subsequently
submitted Motion for Stay of Execution During Pendency of Appeal and Waiver of Supersedeas
Bond prior to November 22, 2016 and preferably on the same day.

5. 1 declare under penalty of perjury under the laws of the State of Nevada (NRS
53.045), the foregoing is true and correct.!

Dated this ?\(’g@ day of November, 2016.

T ‘T\M\od\

@UEL A. MARSHALL, ESQ.

I NRS 53.045 Use of unsworn declaration in lieu of affidavit or other sworn declaration. Any matter whose existence
or truth may be established by an affidavit or other sworn declaration may be established with the same effect by an
unsworn declaration of its existence. or truth signed by the declarant under penalty of perjury, and dated, in
substantially the following form.
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Las Vegas, Nevada 89123
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MEMORANDUM OF POINTS AND AUTHORITIES

I STATEMENT OF FACTS

A. INTRODUCTION

This case is nothing more than an attempt by Plaintiff and Counterdefendant Treasure
Island, LLC (“TI”) to pirate valuable leased space from its tenant, notwithstanding a long-term
contractual occupancy agreement and based purely on a technical leasing infraction. TI has
conceded it failed to comply with.the notice, no oral modification and merger and integration
requirements found in the April 13, 2011 lease (the “Lease”) between TI and Rose, LLC (“Rose”),
and the additional leasing requirements outlined in the April 30, 2014 Fifth Amendment to the
Lease (“Fifth Amendment”). TI has argued the notice provisions are inconsequential and were
amended by some ancillary off the books agreement between Brad Anthony (“Mr. Anthony™) as
general counsel for TI and Gary Dragul (“Mr. Dragul”) as President of Rose that the parties
embraced sometime between August 31, 2012 and September 19, 2012 (the “Alleged Oral
Agreement™), i.e., approximately two (2) years prior to subsequent written notice requirements
agreed to by all parties. According to TI, the parties orally modified the written Lease in
confravention of its explicit terms and subsequent amendments without even involving or notifying
subtenant Senor Frogs.

Trial on this case went from October 6, 2016 through October 7, 2016 and the exhibits used
at trial are incorporated herein by reference. Trial testimony was heard from three witnesses,
namely: David Krouham (“Mr. Krouham”), president of Grupo Anderson’s (“Anderson’s”) and
owner of the Sefior Frog’s name and brand; Mr. Anthony; and, Mr. Dragul. Most witness inquiry
from both sides dealt with the Lease, Fifth Amendment, and the Alleged Oral Agreement.

On November 7, 2016, this Court entered its Findings of Fact and Conclusions of Law (the
“Decision”) in favor of TI. The crux of this Court’s Decision revolves around the Alleged Oral
Agreement which the Court held “modified the lease,” the unambiguous notice provisions of the

Lease and Fifth Amendment which this Court found Rose had waived “as a result of the [Alleged

2 The Court’s Findings of Fact and Conclusions of Law at Pg. 7, 11. 16-18.
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Oral Agreement],” and the Court’s finding that Rose “received actual notice” of TI’s May 14,
2015 default letter.* Thus, this Court mostly based its Decision on the self-serving testimony of
Mr. Anthony that 2012 Alleged Oral Agreement somehow controlled a 2014 written agreement.
In doing so, the Court rejected the more plausible explanation that TT had failed to comply with
unambiguous Lease terms and that Mr. Anthony’s reliance on a 2012 Alleged Oral Agreement to
justify the breach is simply backfill designed to rationalize his professional mistake and mitigate

his liability.
B. FACTUAL BACKGROUND

On April 13, 2011, TI and Rose entered a Lease for the space located directly adjacent to
the body of water where TI historically held its famous pirate shows (the “Premises”) wherein a
subsidiary of Anderson’s, Operadora Andersons (“Operadora™), subleases a portion of the
Premises from Rose and operates a Mexican-themed restaurant called Sefior Frog’s (“Sefior
Frog’s”).> Without a doubt, the Premises is prime beachfront on the Las Vegas Strip and the Lease
itselfis a substantial treasure owned by Rose.

Rose is based out of Greenwood Village, Colorado and deals primarily in ;che business of
real estate. Mr. Krouham and Operadora are in 'Cancun, Mexico and operate over forty (40)
restaurants throughout Latin America and the United States. Prior to the execution of the Lease,
Mr. Dragul met with Mr. Krouham to discuss the joint venture that would later become one of the
most prominent Sefior Frog’s restaurants in the United States (“Joint Venture”). After reaching a
deal agreeable to both Rose and Anderson’s, Mr. Dragul approached Phillip G. Ruffin (“Mr.
Ruffin”), President of TI, to negotiate the terms of, and eventually enter, the Lease.

From the beginning, Rose has subleased the Premises to Sefior Frog’s (the “Sublease”),
either in whole or in part, and both Rose and Sefior Frog’s have invested millions of dollars in the

Premises to increase the success of the Joint Venture, also known as Senor Frog’s Las Vegas, LLC

31d at Pg. 9, 11. 10-12.
4Id at Pg. 9, 11. 21-22.
S Exhibit 1.
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(“SFLV™), in hopes of some eventual return on their investment. Sometime after the Lease was
executed and Sefior Frog’s was operating, it became apparent to both Rose and Anderson’s that it
would be best to modify the Joint Venture so that Operadora, i.e., Anderson’s operating company
charged with the responsibility of overseeing the operations of all the Sefior Frog’s restaurants,
could operate Sefior Frog’s alone while Rose continued to act as its landlord and utilize the
majority of the top floor of the Premises for other uses. As a result, SFLV and Rose amended the
Sublease on May 6, 2014 (the “Amended Sublease™).

Toward the end of 2011 through the beginning of 2012, the Premises underwent extensive
construction and remodeling resulting in the Premises having a completely custom Sefior Frog’s
design (thé “Sefior Frog’s Buildout”). Initially, Rose, and the contractor provided by TI,
anticipated the cost of thé Sefior Frog’s Buildout to be approximately three million dollars;
however, the extensive change orders suggested by the contractor and required by the architect on
the project significantly increased Rose’s costs by nearly one hundred percent (100%) and, as a
result, a dispute arose, that has since been resolved, between Rose and the confractor (the
“Construction Dispute™).

On August 31, 2012, TI sent a letter to Rose in direct compliance with the notice provisions
of the Lease, i.e., the letter was sent to Rose with attention to Susan Markusch (“Ms. Markusch”)
with a copy sent to Operadora, addressing the Construction Dispute.® Shortly thereafter, there was
an alleged telephone conversation between Mr. Anthony and Mr. Dragul regarding the same. The
substance of that alleged conversation was the main source of controversy between the parties at
trial. According to Mr. Anthony, it was during that phone call that “[Mr.] Dragul specifically
requested‘ that [Mr.] Anthony send all future correspondence dealing with the Treasure Island-
Rose relationship directly and only to him.”? To support his claim of the Alleged Oral Agreement,
Mr. Anthony pointed to his September 19, 2012 letter sent to Mr. Dragul that does not strictly
comply with the notice provisions of the Lease and states in pertinent part, “[s]everal days ago,

you requested that [TI] postpone your repayment obligations on the $2,500,000.00 interest free

¢ Exhibit 8.
7 The Court’s Findings of Fact and Conclusions of Law at § 10.
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loan granted to you in accordance with section 3.4 of the Lease Agreement between [Rose] and
[TI].”® The September 19, 2012 letter makes no mention of the Alleged Oral Agreement.

This Court found, “Mr. Anthony’s testimony regarding Mr. Dragul’s request to change the
notice was much more credible than Mr. Dragul’s testimony related to the issue™ and “[Mr.
Dragul] agreed that he did in fact tell Mr. Anthony to make all future communications to him™;
however, Mr. Dragul never agreed to the same. While it may appear Mr. Anthony’s testimony
regarding this issue has merit considering all disclosed correspondence from T to Rose after that
point, and prior to June 12, 2014, were sent only to Mr. Dragul and not to Operadora, TT has
produced no writing memorializing the Alleged Oral Agreement it alleges amended the Lease.
Regardless of whether Mr. Dragul made any such request, and he testified at trial that he did not'!,
the notice provisions of the Lease were amended by the Fifth Amendment on April 30, 2014,
almost two (2) years after the Alleged Oral Agreement.'?

On April 30, 2014, Rose and TI executed the Fifth Amendment.!® Section 11 of the Fifth
Amendment revised and supplemented the notice provisions under the Lease. For example, Rose
updated its address, the parties reiterated TI’s requirement to send notices to Operadora, and TI
agreed to send all notices to Operadora’s counsel in Florida.!* Therefore, any Alleged Oral
Agreement between Mr. Anthony and Mr. Dragul was superseded by the Fifth Amendment which
imposed additional notice requirements on TI and makes no mention of any agreement between
Mr. Anthony and Mr. Dragul. In fact, the correspondence between TI and Rose following the Fifth
Amendment more fully complied with the Fifth Amendment notice requirements than it did the
Alleged Oral Agreement.

TI has disclosed four (4) letters sent to Rose following the Fifth Amendment and prior to

TI’s May 14, 2015 default notice. More specifically, on June 12, 2014, Mikyung Kim sent a letter

$ Exhibit 9.

9 1d at 12.

19 1d at 11.

11 Trial Transcript at Pg. 38, 1. 18-20.
12 Exhibit 28.

B1d.

H1d.
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to Rose addressed solely to Andrew Solomon (“Mr. Solomon™) and not directly to Mr. Dragul.!®
The next correspondence disclosed by TI was again addressed to Mr. Solomon and makes no
mention of Mr. Dragul.!® The next correspondence disclosed by TI is totally at odds with the
Alleged Oral Agreement and nearly complies with the Lease and Fifth Amendment as copies were
also sent to Operadora and its counsel; however, this letter was sent to Rose with attention to Mr.
Dragul rather than Ms. Markusch.!” Finally, on January 15,2015, Mr. Anthony sent a notice solely
to Rose with attention to Mr. Dragul'®; however, in his deposition, Mr. Anthony testified that he
believed he actually did carbon copy Operadora on this correspondence but omitted to indicate the
same on the letter.!? After the Fifth Amendment and prior to May 14, 2015, not one letter sent by
TI to Rose was sent directly to Mr. Dragul without copying Operadora. Therefore, if there was an
Alleged Oral Agreement regarding notice between Mr. Anthony and Mr. Dragul in 2012, that
agreement was amended and superseded in writing by the parties two (2) years later with the
execution of the Fifth Amendment as evidenced by the record. Therefore, the controlling document
governing notice should have been the Fifth Amendment.

In addition to relyirig on Mr. Anthony’s testimony, this Court held “Rose cannot raise any
claims regarding Treasure Island’s failure to notice Sefior Frogs since that claim belongs to Sefior
Frogs”?%; however, SFLV is not a party to the Lease at issue in this case and even though Rose
bargained for the additional requirement that TI to not only notify Operadora but also its counsel
in Florida, that bargained for term was a requirement of TI’s under the Lease for the benefit of
Rose. Under Section 9(d) of the Sublease, Rose and SFLV acknowledge TI’s requirement to notify
SFLV of any breach on the part of Rose under the Lease.?! In relevant part, the Sublease provides,
“If [SFLV] cures any alleged default under the [Lease] on behalf of [Rose] and to the satisfaction
of [TI]... [Rose] will be responsible to repay [SFLV] within thirty (30) days for any monetary

15 Exhibit 31.

16 Exhibit 33.

17 Exhibit 35.

18 Exhibit 37.

19 Exhibit 57 at 79:18-20.

20 The Court’s Findings of Fact and Conclusions of Law at Pg. 10, 1I. 16-17.
21 Exhibit 30.
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amounts reasonably expended to cure the alleged default....”** Additionally, the Sublease states,
“If [SFLV] cures an alleged default under the [Lease]. .. more than four (4) times, then [Rose] will
not object to [SFLV’s] efforts to assume the [Lease] 23 Having heavily negotiated these extremely
favorable terms of the Amended Sublease, Rose negotiated with TT to amend the notice provisions
under the Fifth Amendment to ensure Rose’s rights under the Sublease were protected. Therefore,
regardless of whether there was an Alleged Oral Agreement between Mr. Anthony and Mr. Dragul
to orally modify the contract, T accepted Rose’s additional notice requirements in a new written
contract, the Fifth Amendment. TI’s requirement to notify Operadora and its Florida counsel of
any breach on the part of Rose was not simply for the benefit of SFLV; rather, Rose negotiated for
that specific language and requirement for its own benefit. Considering Rose bargained for TI's
requirement to notify its subtenant of Rose’s breach under the Lease, Rose should have been
permitted to raise claims that TT failed to follow such requirements.

Had TI properly notified the appropriate parties, either SFLV or Rose would have cured
Rose’s missed Percentage Rent payment and TI would not have been able to bring this case before
the Court. Furthermore, Rose would not have been forced to incur, and continue to incur,
substantial litigation fees defending its position, and this Court would not have terminated Rose’s
extremely valuable asset and significant leasehold interest in the Premises. TI’s failure to send its
May 14, 2015 default notice to Ms. Markusch, Operadora, and its counsel in Florida was a material
breach of the Lease and, as a result, this Court should have allowed Rose to raise TI’s failure to
comply with the Lease as a defense to its failure to cure within ten (10) days from its receipt of
TI’s May 14, 2015 default notice. Therefore, in the interest of equity and contract principles, Rose
respectfully requests this Court reconsider its finding in favor of T and, instead, find in favor of

Rose with respect to both TI’s claims and Rose’s counterclaims.

[ &)

[SSR )

s
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II. LEGAL ARGUMENT

Regardless of whether this Court found Mr. Anthony to be more credible than Mr. Dragul
with respect to Mr. Anthony’s self-serving testimony, it should have enforced the Lease and Fifth

Amendment as written.

A. THIS COURT SHOULD RECONSIDER ITS FINDING THAT THE
ALLEGED ORAL AGREEMENT BETWEEN MR. ANTHONY AND MR.
DRAGUL CONTROLLED THE NOTICE PROVISIONS AFTER A
SUBSEQUENT WRITING WAS EXECUTED BY THE PARTIES

1. This Court’s Decision is in violation of the Parol Evidence Rule.

With respect to oral modifications of written contracts, the Supreme Court has repeatedly
stated that “[i]t has long been the policy in Nevada that absent some countervailing reason,
contracts will be construed from the written language and enforced as written.”?* The Court has
also held that when a provision in a contract, such as a notice provision, is “clear on its face,” it
“must be interpreted [and enforced] as written.” Additionally, “[w]here an agreement is
unambiguous, no extrinsic evidence is admissible to modify, vary, or contradict its language.””?$
Moreover, “[t}he parol evidence rule does not permit the admission of evidence that would change
the contract terms when the terms of a written agreement are clear, definite, and unambiguous.
With respect to ambiguity, parol evidence is admissible to prove a separate oral agreement
regarding any matter not included in the contract or to clarify ambiguous terms so long as the
evidence does not contradict the terms of the written agreement.””?’ Finally, the “parol evidence
rule forbids the reception of evidence which would vary or contradict the contract, since all prior

negotiations and agreements are deemed to have been merged therein.”?® In this case, TI never

argued that the Lease terms were ambiguous or otherwise unclear. Without a doubt, the notice

24 Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 278, 21 P.3d 16, 20 (2001).

25 1d. at 280; see also Ellison v. C.S.A.A., 106 Nev. 601, 603, 797 P.2d 975, 977 (1990) (citing Southern Trust v. K
& B Door Co., 104 Nev. 564, 568, 763 P.2d 353, 355 (1988) (holding that if a document is facially clear, it will be
construed according to its language)).

26 County of Clark v. Bonanza No. 1, 96 Nev. 643, 652, 615 P.2d 939, 944 (1980).

27 Ringle v. Bruton, 86 P.3d 1032, 120 Nev. 82 (2004).

28 Grimsley v. Charles River Labs., 2011 U.S. Dist. LEXIS 111683 at *31-32 (D. Nev. 2011) quoting Daly v. Del E.
Webb Corp., 96 Nev. 359, 609 P.2d 319, 320 (Nev. 1980).
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provisions in this case are clear on their face and should have been enforced as the Lease was

always very specific with respect to appropriate notice procedures.?” Along with the requirements

for any notice to be in writing, Section 19.6 of the Lease outlines the methods and manner of proper

notice under the Lease?

Any notice or other communication required or permitted to be given by a party hereunder
shall be in writing, and shall be deemed to have been given by such party to the other party
or parties (a) on the date of personal delivery, (b) on the date delivered by a nationally
recognized overnight courier service when deposited for overnight delivery, (c) on the next
Business Day following any facsimile transmission to a party at its facsimile number set
forth below; provided, however, such delivery is concurrent with delivery pursuant to the
provisions of clauses (a), (b) or (d) of this Section 19.6, or (d) three (3) Business Days after
being placed in the United States mail, as applicable, registered or certified, postage
prepaid addressed to the following addresses (each of the parties shall be entitled to specify
a different address and/or contact person by giving notice as aforesaid):

If to Landlord:

If to Tenant:

Treasure Island, LLC

3300 Las Vegas Blvd., South

Las Vegas, NV 89109

Attn: Najam Khan

Facsimile: 702-894-7680

E-mail: nkhan@treasureisland.com

With a copy via facsimile to:
Brad Anthony, General Counsel
Facsimile: 702-894-7295

E-mail: banthony@treasureisland.com

Rose, LLC

- 8301 E. Prentice Ave., Suite 210

Greenwood Village, CO 80111
Attn: Susan Markusch
Facsimile: 303-221-5501
E-mail: susan@gdare.com

With a copy to:

Operadora Andersons S.A. de C.V.
Boulevard Kakulkan km 14.2

Cancun, Mexico
C.P. 77500 Zona Hotelera

Section 19.6 of the Lease is clear and unambiguous; therefore, it should have been

enforced. TT was required to send any default notice to Rose with attention to its controller, Ms.

22 Exhibit 1 at Section 19.6.

071d.
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Markusch, and send a copy of the same to Operadora in Cancun, Mexico. Mr. Anthony’s self-
serving testimony that he and Mr. Dragul had an oral agreement was not an agreement “regarding
any matter not included in the contract” nor did it “clarify ambiguous terms”; rather, the alleged
agreement modified TI’s notice requirements under Section 19.6 in total “contradict[ion] [of] the
terms of the written agreement” in direct violation of the parol evidence rule as outlined above.
Additionally, the Fifth Amendment’s language is also clear and unambiguous and should
have been enforced. In relevant part, TI and Rose amended the notice provision of Section 19.6 to
reiterate TI’s requirement to send Operadora a copy of any notice sent to Rose and added an
additional requirement that TI also send a copy of any such notice to SFLV’s counsel in Florida.3!

Section 11 of the Fifth Amendment specifically provides®?: -

The Parties agree that for purposes of Section 19.6 of the Lease, Tenant’s notice address is
updated to 5690 DTC Boulevard, Suite 515, Greenwood Village, CO 80111, and that
copies of notices sent to Tenant per the Lease shall also be sent to Subtenant addressed to:
Operadora Andersons S.A. de C.V, Boulevard Kukulkan km 14.2, Cancun, Mexico, C.P.
77500 Zona Hotelera, and to Subtenant’s counsel, addressed to: Ronald R. Fieldstone, Esq.
and Susan Trench, Esq., Arnstein & Lehr LLP, 200 South Biscayne Boulevard, Suite 3600,
Miami, Florida 33131. '

As such, the Lease as currently amended continues to require TT to notice Operadora directly of

any allegéd breach or default and was strengthened to require TI to provide notice directly to the

‘operating subtenant’s counsel.

The Lease as amended clearly provided Rose with heavily ne zo;otiated and reinforced notice
rights and cure options. Mr. Anthony is a fiduciary of, and general counsel to, TL. He is well aware
of the parol evidence rule and the practice of ensuring that all oral agreements should be
memorialized in a writing. However, Mr. Anthony’s testimony at trial was that he and Mr. Dragul
modified the Lease during a phone call in 2012 and that he later allowed his principal, Phillip G.
Ruffin (“Mr. Ruffin”), to sign a contract in 2014, the Fifth Amendment, with which Mr. Anthony
had no intentions of complying. Allowing the Fifth Amendment to be executed knowing he was
not going to comply with the same was, without a doubt, contracting in bad faith. Therefore, this

Court should not have found in favor of TI and the written documents should have governed.

31 Exhibit 6 at Section 11.
32 Ld_
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2. This Court’s Decision is in violation of the express provisions of the
Lease.

Section 19.7 of the Lease specifically provides, “[t]his Lease constitutes the entire
agreement between the parties hereto pertaining to the subject matter hereof and supersedes all
prior assignments, understandings, negotiations, and discussions, whether oral or written.”
Furthermore, Section 19.9 states, “[n]o supplement, modification, waiver or termination or this
Lease shall be binding unless executed in writing by both parties. No waiver of any of the
provisions of this Lease shall be deemed or shall constitute a waiver of any other provisions
(whether or not similar), nor shall such waiver constitute a continuing waiver unless otherwise
expressly provided.”

Notwithstanding the above provisions of the Lease, this Court found an Alleged Oral
Agreement between Mr. Anthony and Mr. Dragul modified the express terms of the Lease. Not
only is such a finding in violation of the Statute of Frauds and the Parol Evidence Rule, it is in
direction violation of the bargained for terms of the contract. The parties in this case have executed
several written amendments to the Lease and the Alleged Oral Agreement is the only alleged
modification of the Lease that is not in writing. Considering the express terms of the Lease, the
past performance of the parties and the history of written amendments modifying the Lease, this
Court should not have held there was an Alleged Oral Agreement between the parties that was

completely contrary to the Lease.

3. Regardless of whether there was an oral modification to the Lease,
there was a subsequent writing that superseded any such modification.

Putting aside the fact that Rose disputes there was ever an oral modification to the Lease
in 2012, the Fifth Amendment modified the Lease in 2014 and any other Alleged Oral Agreement
related thereto with respect to notice. As outlined above, Section 19.6 of the Lease provides, “each
of the parties shall be entitled to specify a different address and/or contact person by giving notice
as aforesaid.” Assuming for the sake of argument there was an oral modification to the Lease in
2012, notwithstanding Sections 19.7 and 19.9 of the Lease as outlined above, and Section 19.6

was modified as argued by TI, it was later modified in 2014 by the Fifth Amendment.
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Similar to Section 19.7 of the Lease, Section 9(d)(c) of the Fifth Amendment specifically
provides, “[t]his Agreement... constitutes the entire agreement of the parties hereto constituting
its subject matter except as outlined herein:” Likewise, Section 9(d)(d) of the Fifth Amendment
reiterates Section 19.9 of the Lease and provides, “[t]his Agreement... may not be modified except
in writing signed by both parties or by their respective successors in interest.” Finally, as outlined
above, the “parol evidence rule forbids the reception of evidence which would vary or contradict
the contract, since all prior negotiations and agreements are deemed to vhave been merged
therein.”® Therefore, regardless of whether there was an Alleged Oral Agreement between Mr.
Anthony and Mr. Dragul, the Fifth Amendment specifically amended the notice provisions of the
Lease and “consistut[ed] the entire agreement of the parties... concerning [notice].” Therefore,
this Court should not have found in favor of TI in its Decision as TI’s entire argument relied on
the Alleged Oral Agreement that was modified by a subsequent writing in 2014.

Because of the extremely favorable cure rights provided to Rose in the Sublease — in that
SFLV was willing to cure any monetary default of Rose’s up to four (4) times before it could
attempt to contract directly with TI — Rose modified the notice provisions to include Operadora’s
counsel in Florida to ensure its subtenant received notice of any default so it could cure the same
upon inquiry to Rose regarding its intentions. Furthermore, neither Rose nor TI made any attempt
to remove Ms. Markusch as the contact person for Rose. Although TI somewhat complied with
the Fifth Amendment and sent notices to Operadora and its counsel on (2) two of the (4) four
correspondence subsequent to the Fifth Amendment, TT failed to include Operadora and its counsel
on the May 14, 2015 notice of default at issue in this case.

Rose’s intention for increasing TI’s notice requirements under the Lease with the Fifth
Amendment was to avoid the exact scenario before the Court. Although it was also in Operadora’s
best interest for it to receive notice of Rose’s breach in that it could keep the status quo and
maintain its relationship and contract with Rose, the contractual obligations under the Fifth

Amendment were between Rose and TI. TI agreed to notify Operadora and its counsel to which it

33 Grimsley v. Charles River Labs. at 31-32.
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somewhat complied following the Fifth Amendment; however, TI completely failed to comply
with its notice obligations when the anticipated scenario meant to be avoided eventually occurred.
Therefore, regardless of whether there was an Alleged Oral Agreement regarding notice in 2012,

that agreement was overwritten by the Fifth Amendment in 2014.

B. THIS COURT SHOULD AMEND ITS DECISION TO ADDRESS THE
FIFTH AMENDMENT AND FIND THE ALLEGED ORAL
MODIFICATION WAS SUPERSEDED BY THE FIFTH AMENDMENT

Under NRCP 52(b), this Court may “amend its findings or make additional findings and
may amend the judgment accordingly.” Additionally, NRCP 59(e) provides the basis for altering
or amending a judgment. It should be noted that no judgment has been entered in this case;
however, out of an abundance of caution, Rose is treating this Court’s Decision as a judgment for
purposes of this Motion and Rose seeks to modify the Court’s Decision and any resulting judgment
to reflect the timeline of agreements between the parties in this case. More specifically, even if
this Court is inclined to hold there was an Alleged Oral Agreement between the parties after the
Lease was executed, the parties executed the Fifth Amendment two (2) years later, effectively

disregarding any Alleged Oral Agreement entered in 2012.

C. IF THIS COURT IS UNWILLING TO RECONSIDER OR AMEND ITS
DECISION, A NEW TRIAL SHOULD BE GRANTED CONSIDERING THE
ERROR IN LAW THAT OCCURRED AT TRIAL

Under NRCP 59(a)(7), a new trial may be granted when “an error in law occur[ed] at the
trial and objected to by the party making the motion.” As outlined above, the Parol Evidence Rule
should have prohibited this Court from allowing an Alleged Oral Agreement to modify the express
terms of the written Lease and the express provisions of both the Lease and Fifth Amendment
prohibited the parties from entering any such agreement. Furthermore, any Alleged Oral
Agreement was superseded by the Fifth Amendment which specifically addressed notice and
outlined the requirements related thereto. Therefore, if this Court is unwilling to reconsider or

amend its Decision and find in favor a Rose, a new trial should be granted.
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III. CONCLUSION

Rose negotiated heavily for the increased notice provisions found in the Fifth Amendment
considering it had a subtenant ready and willing to cure any default on its part. Rose and SFLV
have invested millions of dollars in the Premises and will only finish repaying the loan they
received from TI in the coming months. Should this Court terminate the Lease between Rose and
TI, Rose will never recoup its investment in the Premises, will lose out on approximately twenty-
five (25) years of valuable real estate on the Las Vegas Strip, and its subtenant will be forced to
renegotiate or vacate its presence in the Premises. On the other hand, should this court set aside
TI’s termination, TT will not be damaged in any regard and will simply retain the benefits and
obligations it freely bargained to obtain. Therefore, Rose respectfully requests this Court
reconsider its finding in favor of TI and set aside its termination of the Lease.

DATED this zgg day of November, 2016.

SHUMWAY VAN

N WA
AEL C. VAN, ESQ.
Nevada Bar No. 3876
SAMUEL A. MARSHALL, ESQ.
Nevada Bar No. 13718
8985 S. Eastern Ave. Suite 100
Las Vegas, Nevada 89123
Attorneys for Defendant/Counterclaimant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that the foregoing MOTION FOR

RECONSIDERATION, TO AMEND FINDINGS OF FACT, TO AMEND THE

JUDGMENT, OR, IN THE ALTERNATIVE, FOR A NEW TRIAL ON AN ORDER

SHORTENING TIME was submitted electronically for filing and/or service with the Eighth

Judicial District Court on the l@“ day of November, 2016 to all parties appearing on the electronic

service list in Odyssey E-File & Serve (Wiznet).

)" An employee of Shumway Van
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SHUMWAY s VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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NOAS

MICHAEL C. VAN, ESQ.

Nevada Bar No. 3876

SAMUEL A. MARSHALL, ESQ.

Nevada Bar No. 13718

SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123

Telephone: (702) 478-7770

Facsimile: (702) 478-7779

Email: michael@shumwayvan.com
samuel@shumwayvan.com

Attorneys for Defendant/Counterclaimant

Electronically Filed
12/07/2016 03:54:50 PM

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, L.LC, a Nevada
limited liability company,

Plaintiff
\Z

ROSE, LLC, a Nevada limited liability
company,

Defendant

ROSE, LLC, a Nevada limited liability
company,

Counterclaimant
v.

TREASURE ISLAND, LLC, aNevada
limited liability company,

Counterdefendant

Case No.:
Dept. No.:

A-15-719105-B
X1

NOTICE OF APPEAL

Please take notice that Defendant/Counterclaimant, Rose, LLC (“Rose”), by and through

its counsel of record, Michael C. Van, Esq. and Samuel A. Marshall, Esq. of the law firm of

SHUMWAY VAN, hereby appeals to the Supreme Court of Nevada from:

L. All judgments and orders in this case;

Page | of 3




SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

2. The “Findings of Fact and Conclusions of Law” filed November 7, 2016, notice of
entry of which was served electronically on November 7, 2016 (Exhibit A); and

3. All rulings and interlocutory orders made appealable by any of the foregoing.

DATED this 7" day of December, 2016.

SHUMWAY VAN

oy /%mmmO u

AEL C-VAN, ESQ.
& ada Bar No. 3876
SAMUEL A. MARSHALL, ESQ.
Nevada Bar No.13718
8985 S. Eastern Ave. Suite 100
Las Vegas, Nevada 89123
Attorneys for Defendant/Counterclaimant
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AY VAN

7
£

SHUMW

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada §9123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

10
11
12
13
14
15
16

e S S —y
e

20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that the foregoing NOTICE OF APPEAL was

submitted electronically for filing and/or service with the Eighth Judicial District Court on the

ZE day of December, 2016 to all parties appearing on the electronic service list in Odyssey E-

File & Serve (Wiznet).

An @yee of Shumway Van
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FENNEMORE CRAIG, P.C,
Patrick §. Shechan (Bar No, 3812}
Jobn HL Mowbeay (Bar No, 1140)
330 S, Fourth Street, Suite 1400
Las Vegas, NY 821031

Tel: {702 6928011

Fax: {702) 602.8099

Ativrneyy for Treasure Island, LLC

Electronically Filed
11/07/2016 04:56:17 PM

A b s

CLERK OF THE COURT

DISTRICT COURTY

CLARK COUNTY, NEVADA

TREASURE [SLAND, LLC, 2 Nevada limited
Hability company,;

Plaintdf

CASE NO.: A-15.719185-B

BEPY.: Al

NOTICE OF ENTRY OF FINBINGS OF
FACT AND CONCEUSIONS OF LAW

ROSE, LI, a Nevada limited Hability
Drefendant.
ROSE, LLC, a Nevada Hmited Hability

COMpany,

Counterclaimant,

)
s

TREASURE ISLAND, LLC, a Nevada Hmited

Hability company,

Counterdefendant,

O
YO,

ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
AND BACH OF YOU, WILL PLEASE TAKE NOTICE that the
OF FACT AND CONCLUSIONS OF LAW was entered in the above-




referenced matter oa the 7'

bud

" day of November, 2016, a copy of which i3 attached hereto,
2 Dated thig T day of November, 2016

. FENMNEMORE CRAIG, 2.0,

By: /o Patrick J, Sheehan

€ Patrick §. Shechan (Bar No. 3812)
John H, Mowbray (Bar No. 1140
- 1400 Bank of America Plaza

300 South Fourth 1. 14" Floor
Lasg Vegas, NV 38101

Artorneys for Treasure Dland, LLC

[
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CERTIFICATE OF SERVICE

Pursuant 1o MRCP 3{b}, § hereby certify that { am an employee of Fennemore Craig,
PO and that on November 7, 2016, sevvice of the NOTICE OF ENTRY OF FINDINGS
OF PACT AND CONCLUSIONS OF LAW was made on the following counsel of record
and/or parties by electronic {ransmission to all parties appearing on the clectronic service
tist iy Odyssey B-File & Serve (Wiznet):

E-Sarvice Master List
Fasr Came
sl ~ Treasure Island LLC, Plaintif{s) vs. Rose LLC, Defendant{s)
Fannamore Sralg Jones Varges
Dontact
Fatrick I Sheshan

Fannsmore Craidg, ?C

Shumway ¥an

/s/ Adam Miller

An Employee of Fennemeore Craig, P.C.
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Pateich J. Sheshan (NV Bar No, 3812) TR
St ML Mowbeay (MY m» Mo } L4 o
FEMPIEMORE CRAIS | CLERK OF THE COURY
WY 8L 4™ Sereet, Buite ) Wa,

fay, Vegan, Mevada 89101

Tolephone {TO23 682-8000

Facstmatier (FO0) i‘i‘?ﬁ 8# 9%

Emath L SO

“w*“?éy Jor Flarniifi Treaswre Ilond LLC

R

PERTRICTY COURT
CLARE COUNTY, NEVALRA

TREASURE ISLAND, LLO, a Nevadn CASENQ, A-1S5-7191065-8B
gﬁfﬁit\.ﬁ i:ﬁb}}.}s; CG}\‘E 1}”\“!’ » § 1}&:‘.;\“1), N(),: XXSK

Plaintift,

FINDINGS OF FACT AND
CONCLUBIONS QF LaWw

<

ROSE, LLEO, 3 Nevada Himited Hability company,

Counterclaimant,

24

TEEASURE IBLAND, LIL, 3 Nevada limited
fabsiity company,

Counterclaimant.

3. FIMBIMGS OF FAUT.
i On or about Apeil 13, 2011, Plaingiff, Treasure Island, ontered info a L s

Agreement {“Leass) with Defendant, Rose, LLO ("Rose”)

i

e Purguant to the terms of the Leage, Treasure Ishand leased space to Rose {nside the )

Treasuve [eland Hotel and Casine in Las Vegas, Mevada (the "Property™),

3 e of Rose’s obligations undet the Lease wag (o timely pay rent,




ik

fot

P
H
=

4. Per the Lease, rent camw o two formps: minimun wonthly rent, snd quarteriy vent
iy ap asnount squal (o 79% of modified grose sales.
The Lease provided that the rert for gross sales wounld be paid pursuant o g coviain

fornmale and that, within M davs of the ond of sach quarter during the lsase torm, Rose wounld

cer fo landlord & writing setting forth the amount of tenant’s gross sales made during sach

month of the preceding calondar quarter and, concurrently therewitl, pay the laadingd the
peeoeniage vent due and payabla for the preceding oalendar gunrter,

&, In August, 2007, Treasure Ioland became gware thet Bose was delinguent in
paying several of ity confractons,

7. fme g concetn that this failure o pay construction costs could result in g Bien

st the Property, Treasure [sland, through #s General Counsel, Brad Anthony (“Anthony™),

sent Baose o lolisy remsinding it thet no Hens were permitied snder the Lease,
8. This letlor was sond in striet complisnoe with the Least’s notice mqaiwrmnts?
which stated that any notices would be sent to Pose at a corinin addvess attention Susan Markusoh
with a carbon copy © Operadora’
g, Shortly atter that letter was send, Gury Dragul, Presidest of Rose ("Dragul”), valled
Wiy, Anthony o disonss the letter that Rose received and (0 request further relief from the loan
repayment obligation it had with Treasure Island,

1Ry
Eaar

HEEN During thay call, Dragul specifically vequested that Awthony send all future

covrespondences dealing with the Treasure Island-Rose relatiouship drectly and ouly to um.
HE Although Mr. Dragul tesiified that bis memory of the conversation was different

in that he belioved Mr. Anthony suggested that Rose designate one person from Rose whom |
Treasure leland could deal with in the future he pevertheless agreed that he did in fact woll My
Anthony to make all fature commnnications to him. The Cowrt finds that My, Dragud did in fact

telf Brad Anthony fo send all fulure nodices (o him and him alone (not Operadora o anyone elsc)

AR AR B L TR N Y v

a Fifth Amendment to the leass the notios addrasses weore changed to state that any notices to Rose were |

Bous sam adairwg witheut spocifring soy individual and w upem\%ﬂm af both the origina address Beted




far

L b

L

P2, My Anthony's testimony regarding Mr. Diragul’s reguest o change the nolice was

dibde than B, Dragul’s sostimory related o the tesue, For exampbe, durtng hisy

oich more o
depasition &y, Uragal stated he did oot recall ooy conversabion with Mr. Anthony afler the)
August 31 Letter which contuined the notices set forth in the lease. Howsver, during the first day

of featimeny apon examination of his own sounsel he outhined what he belivved owcurad durtog |

the converation, Then, upon gusstioning fom the Court be alao outlined what he believed |
socurred duriog the copversation. Then, upon belsg aoss-exmnined by Plaintifs counsel he
again stzrod that b Hd pot recall any conversstion taking place. Plaingifs counvel asked the

L- ies"isuh a5 ti}_ﬂa‘ Vi

{3 LU8in, do ovow recall g ‘sdcpno'm conversation that you had with
My Antho "w foflowing veceipt of this lotter [the August 3, 2617 letter]?

e

AL by Mr Dragul] [do nat,
Transeript af page 33 Hoes 228 and also of page 34 lnes 547, This jual after his response (o the
Court clowrdy acknowledging the conversation, See¢ pages 18 and 190 Indesd, the next lotter
batween the parties references the copversation beiween Mr, Anthony and Mr, Dragud so the
comversation moust have taken place and it must of when place i between the August 317
correspondencs and Seplember o correspondence which followed,

HER The Court finds thay the parties agreed that apy further notices would be sent

solely to My, Dvagul

P4, O September 19, 2012, Anthony sent a letter following up on Mr. Deagul's

requesi regarding e consivuction foan repayment,
15 Mr. Anthony complied with Dragul’s request for how noties should be provided §

and sent the Istier divectly 1o Dragul and without Opevadora baing cavbon copled,

16, In the years that followed, Treamrs [sland sent numerous commusications to )

v, fn each mstance where money owed 1o Treaswre [sland was delinguont, bamring




t suet, the communication was sent o Diragel and Operadora was not copled,
; I8, o ull of its communications with Trensure Ioland, Rose did not carbon copy i
’ subtenant cunce.  MNor was any ovidence prosoniod 0 show that Rose forwarded any of the
! commsideations { voretved from Treasure Bstand to Oporadors.
; . Dy Apeil 30, 2003, Rose brenched the Lwease when ot Gilod o pay the 7% grow
¥ saluz portion of the rent for the fesb quarter of 3913
&l Mg g resuldl, on Moy 14, 2015, Treaswe Island sont Rose a notee,
; 210 ady Dieagud Rose's Prostdent testified that his compaoy bad many tenants sod that
7 if any teneny failed to pay rent when due be would begin proceadings o eviet that tonant 10 days
e atter said tenant defauited op his repial obligations.
i 22 Pursnant to Mr. Dragel’ s inafruction the Notice was sent o Me, Draguel and not to
. susan Morkosceh or Operadora,
B 230 O of an abundance of caution, Mr, Aothony emailed & copy of the notive to the
b only other officer of Rose, LLO ity legal counsel, Elizabeth Gold.
b 24, M, Gold was the porson who sigoed all of the contracts in this malter.
e 23 The letter advised Rose, LLC that § was delinguent on is rent and that it had ten |
L woours that delinguency or # would be in defuult
e 26 Porsumt (0 the eupress ferms of the parties” Lease Agreement, if the overdue rent
1}3 pay et was nat paid within ten days of the notice, Treasuee Island had the vight to terminate the
parties’ focase
< 27, The Court finds that Bose, LLO did in fact veceive the notlce and did not pay the
“ fid] smenmi of overdus yent between May 14 and May 28,
a3 IR, This nonpayment ocourred despite Rose having been pald 5247500 from is |
A suldennnt for the months of January, February and March, which smount represents roughly the
=3 vatent of the rent monies owed to Treasure Tstand pursuant 10 Rose’s lease with Treasure
2%
SR O on * 5 i;hits:“w <s fotter from Jervy Gelffia, Treasurs Island’s Chief Flnaneial Officer, which did
i i} eradora since the subjest of that letter was Operadora itself not paying food charges owed {0
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The evidence showed tha Dlivabells Gold received a copy of the noties of defauls

than May 15, 2013, sinee she called Brad Anthony oo that day and reguesied additional

froe o pay the overdue rend, which Mr, Anthooy sald Treasure laland would nol give Boss,

3,

thig festimony,

Mr Anthony o testilied and BHegbeth Gold did not festify In the a0 Hapule

My Anthony's tostimony in this regeed 3 commoboratad by o letter which My, Goid

drafied on May 23 which referenced her being emmiled the May 18th Notiee,

3

1

The Coust fods that Mr, Dusgul was advised of the May 14 Notlee shortly after

pin, Gold’s rocoipt of the same. This s becanse Mr. Diragul testified he spoke with Mg, Gold

every morning and several tnes a day. Sce Gansceipt at page 40 lines 3-9,

13

Although Mr. Dragul testified that he personally did not receive a copy of the |

Rotics onill ke received a phone call from David Krouham on May 28 or 29 hiz testimony 15 not §

N34 M0
3
SrSCInNg,
33
N Foags TREN
oy Blay 26,
5

34

fn My Dragul’s deposition, he testifled he belisved he was advised of the Notice

Although Mr, Deagul covly testified that be did not see a copy of the notice until

he reiuned 1o his office he was obviously told about the Notice,

e
35,

Plaintiffs counsel asked My, Dragud i he was told about the police even though he

did wot see the movice and be testified, “T don't remember.” See transeript at page 49 lines 17-15.

34,

The Court belisves it is clear the My, Dvagul was advised of the Notice by May 15

and certainly weli bafore May 28

Y

Y

that Mg,

In addition to Rose receiving the notice through Ms, Gold, the svidence showed |

weh (the person mentioned wader the original notice provision) also was aware of

¢ shie sont a pantial payment for the outstanding rent due shortly after the May 14

notics was received,

3R, Boso, LLO had Ha own sublease with an entity called Sefior Frogs Las Vegas, LLL
{Seflor Frogs™),
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19, Sehor Frogs te s subsidiary of Operadora,
44 Pursuant (o an expresy provision in the subleass between Rose and Seflor Frogs,
Rase bad » dudy to provide a copy of any defauli aotices ¥ recotved from Treasirs Istand to Soflor
SUOperadors,
41, Rose nover semt & copy of the May 14th defauit noticw 1o Segfior Froge/Operador,
420 O May 2%, Treaswre Island ferminated s leass with Rose via 5 lettor sent by ils

cngngel, Hransch Wirthhn,

43,

which

44,

1 e,

Follorwing recoipt of this Netlee of Teruination Rose sttompted to pay the e,
Drraged admitted was overdue since B was due on April 30%

However, Treasure Island had already teominated the loase and this action secking

declaratory reBel by both parties began,
43, Upon finding owt obowt Tressure Ikland’s formination of Rose’s lease, Seflori

te

Frogs/Operadora bived counsel from Plonds o contaet Treasuee [sland,

46, Said counsel did contact Treasure sland (through it counssl},
47, That conumuication was memorislived in an email setting forth Beftor {

Froga/Operadora’s position at the e,

48, The email dated June 3, 2015, does not mention the fagt that Sefior Frogs would |
have paid any overdue gmounts owed by Rose (o Treasure Island.

§247,5G0
ls’ié roh b, ..{3

34,

IA—I

The testimony showed that Seflor Frogs had abready paid Rose spproximately
for the three months fnvelved in the rent delinguency by Rose-fanuary, February and
13

The email states)

o This omail will conflvg our
a\, Rose, i,,,E,‘{'_‘. m’u;i %;}%mdum

As we fasther discussed, Rose, LLD 8 d

contirmsl with me that vour client df}u« m)i ;ﬁm on i.:{mv 'my ﬂd‘i(‘h

a




A sntil tie dbspote with Boay, L by by oowel atton O
setiiernant Datwann the e paties mpact adversely on
z wy cHent, which wi%? b pe ww:m it onbetoasnee, I vour
chient prevadls and lermumge ¥y @b that point yon

with ney ¢l

3 wtild et negeboty & lows divpoth 3t vre socordanon with
Section 9 of the Fifth Awmendroont
Thanks again for vour meststance, Please copy me on any further
8 corresponderie. My contuct information s below.”
Mo Foliowing this omail Seflor Frogs did not intervene in this case and is nnt a party
"'
' o thas gotion svad thus i sights ave not subjeot o this action.
o LONCLUSIONS OF LAWY
15 i, The cowt finds that the Jease between Rese and Troasure Island has been |
1i
13 , .
2. Rose's argument that the tennination was not proper becanse the May i4 default
i3 . . . . )
EERH LY Hose was not seot o the atterdion of Sussn Markuseh is withoul merll for the
T b following regsons any one of which would be sufficient:
The parties orally modified the lease when Me. Dreagal told Mr. Anthony to send
5 st fture correspendence (o bim and him alone sometime between August 31 and
e Sepramber 18, 2012
o “Plarties w0 a writlen contract who agree to new termas may orally modify the contract.”

Hh 2

dengean v Jensen, 164 Mev, 95, 88 (Nev, 1988 internal citations omitted). “Morsover,

parties’ consent to modification can be implicd from conduet congiaten with he assorted

o5y maodification” /& “Parcl evidenos can be admitied 0 show an oral agresment moditving
oo a contract” A citing Sifver Doller Club v Cosgriff Neon Cp, B Nevw, 108, 110, 339
o PId 923, 924 {19643 This is the case despiie a provision stating that the contract can
s only be modified in writing:
28 Parties may change, add o, and toislly conirol what they
didd in the past, They arg wholly unable by any coniractusl
27 gufion in the present, 1© Rmit or control what they may
oo wish te do onntraciually w the future. Hven where they
b

include {n the wrilton confract an oxpross provisicn that |

3




i pan only be modified or discharges by a subseguent
) ggrecment o writing, nevertheless  thelr  lafer oral
“ agreement D modify or discharge their writlen contrsot in
Both provable and effective to de 30
2 Sitver Dodlar Clfy vo Cosgriff Keow Co, 30 Nev, BB, 111, 388 P.3d 823, 934 {184}
£ L e o
= ciling Sheproa on Costraets § 63, at 228 {sophasiy addoed),
. 1 Under the doctrine of estoppel. T prevas! oo an argumend of estoppel, the parly
. ssserting the defense must prove Tur slemens
@ 1. The party 0 be estopped niust be apprised of the true facly;
10 2, He mrust intend that his conduct shall be acled upon, or
mitst 50 act that the party asserting estoppel has o vight w0
L believe i was so infended.
i3 3 The party asserting the estoppel must be ignorant of the
oo true stafe of facts;
R
v 4. He st have relied on his detriment on the conduct of the
party to be eatopped.  In addition sllence can raise an
1 sstuppel quite as effectively as can words, Toriane v Nev.
State Bank 121 Nev, 217, 223, 112 P34 1058, 1062
L (2003},
17 Here, Roge was aware of Treasure Island’s decision not {o zend munerous notices to the
18 stention of Susan Markosch after Mr. Dragul had isstructed My, Anthony o send all
im notices o his attention, Thus, Rose was sware that sl fiture notives after August 31,
20 2042 were being sent to My, Dragul and not Ma, Mearkusch. Simiiarly, when Mr, Dragud
21 ashed Mr, Anthony o send all fature notices to his stiention he obviously intended that
22 his conduct would be acted upon by Anthony, Mext, Treasure Island was clearly ignorant
23 to any change in direction by Rose to change the person who the notice needed o be sent
24 te from Mr, Dragul bock o Ms, Markoseh sinee the evidence showed Dragul never
2% changed his direction to have all notices send to bis altention and his atiention alone.
26 0 Finally, Treasure Island met the last clervent since it relied o its detriment by sending the
27 netios to the attention M. Dragul instead of Ma, Markusch,
vt et g
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is also applicable since the evidence showed thal nomerous nodions werg senl o

the strontion of M Desgad and not Ms, Matkuosch afler the August 31, 2013 eter and

neithor Deagul or Rose objected, See also, Cheger, e v Plabmers and Devorators, B

oy, SO 814, 653 P 8086, 59899 (1882 (FThis coud has noted that the sllenoe can
ratse in estoppel guite an effectively as can words™)y Doddsieln v Hama, 97 Nev, 589,
563 (Nev., 1921} dintornal cltations orated) (“Thus, "a person remaining silent when
oughrt, By the exoesy of good thith, to have spokes, will not be allewed o speak when he

aught 1 the exerolse of good falth, romain allont.”™)

C. The Court finds that as & resull of the conversation betwoeen Mr. Dragul and My

¢ watved #ts right to claim the notice should have been sent to the attention

whkusch instead of My, Draguel, His conduct in requesting that any future notices
bo sent to hbm and him slone was an intentional relinauishment of any requivement on

Treasure Island’s part to send the potice o attention of Ms, Markusch, In addition, the

fatdure 1o raise any issues concaming the subsequent notices, which were ail sent o the
attention of Mr, Diragul aod not Ms. Markusch evidence of intention o walve the right
and thus o walver is imphed Do said conduct, Mokban v, MUM Grand Hotels, Ine, 100

Pey,

93, 596, 691 P2.d 421, 42324 (1984} See alse, Fovas v Affamtic fus. Co, 967

Nev, 356, 588 (Newv, 1980) (internal citattons omitted), (The inteat of walver may be

sxpressed o implied from the clrounistances.}

reme’s oladm ie also without meorit since # received sotial notice and Ms,

o
Bapap

r Al

sdmrkuseh bersell received notics. In Stonchenge Land Co. v Bewzer Homes investmers,
LAC 853 NE. 2.4 835, 863 (Ohio £t App. 2008} the court held that, "Where there is

svidence of aciual potice, a lechnical deviation from s contractus! notice reguirement will

st bar the action for breach of contract brought ageingt a party that had actual notice.”

See wlvo, e, Polizzotte v DAgosting, 128 8o. 534, 536 (Lo 1930} ("[Mlere

i

informalities do not viclate netice so fong as they do not mislead, and give the necessary
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wformation o G proper party.” ) B4 of Comrs v Diwner Maring Sulk fne, 629 S
S TATE, OTURD (La O App. 1993 (“Whore adoguate notice 15 1o fact given and My |

weceint {3 not contested, techaioatition of form may be overlooked.”). Iu this case it

clear Bosr rocoived aciual notice and thus suffered no harm,

£, Treasore Island substantinily comphed with suy ootics obligations w0 Rose, I

Favdv Cor v SNMARE LLC, 126 Mev, 528, 536 (Nov. 2010) the court found that

mtial complianee with notice provisions 15 met when the owner has setial
knewiodps and is not prejudiced. o this case 1 was clear Bose had sclual knowledge of
the notice and the opporfumily to curs the default during the fen-day notice period, This

provides the fifth reason why RBose’s srgument that the notiee to i was ineffoctive has no

merit,
3. Ross may not mise Tressure Istand’s fatlure fo carbon copy Operadora as g

= given the clrcomstances in this case,

A Rose cannot ralse any olabns regarding Treasure Island’s fallure 1o notice Seffor
Frogs since that clabm belongs to Seffor Frogs. Sefior Frogs is not a party to this case,
Instend, ihe fssue only involves whether or aot Troasure Island’s termination of the Rosce
fease was elfective. Any notice obligations to Scfior Frogs were a separate obligation
thui Treasure Island had to Sefior Frogs and that is not an issue that could be raised by
Bose pursuant 1o established law, Flerce v Ceapy Jar, 421 NE, 24 1252 {(App.
Muss, 9L (Notice to the insured and notice to the mortgages have discreie purposes, :
however, and it is Gificult to see how, as to the party who receives nolice, a tatlure W
give notes 1o the other, oan be anyihing but merely formal. . . This quality of separais
obiigations has been noted particulaly, where, as in the stant case, the insurance pedicy
coninins g so-called ‘standard morigage clauge” (Citations omitted.) Under that clause
‘the result has been that the Courts have held that the agreement of the company with the

wigages being separate and divisible from that with the mongagor, . . Set wse, 2.8,

;1
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‘ Fitepood v Aw, Sates Jay. o, 638 NE2G 1193, 1385 (0L App, Cr 1994 (TP Hainiy,
d who adiittedly received notice and falled o pay the premium, seeks o vold defendant’s
! purpnried canceliation hased om the Partwitons fact thar defendant is woable to extublish
: that 11 potifled the wortgages. We agree . o that this would vesult In an ‘unjustified
> weind il to the insured ™y Hradiey v dssoos, Dive. Corp. 58 3o, 24 887, 858 (Mo, 1952
N {finding that a defect i the notlee’s content did not fneatidate the neties whore the defeat
‘ was reiovant ondy 10 g third pantyd of Bevee v 51 Pand Five & Marine Ins. (o, T8 P2
¢ 46, 247 CAriz, App. TR CAppeiiee’s faihare o give dmely notics of the cancellation
: o ths morigages fas reguived by statel had no effect on the proper notice of
+ cancellation given appeliant by the premibum fnance company.”), Allsate s Co v
- AfceCrae, 384 8 EZd 1, 2 (N.C 1988} (“Only defective notification o the insured renders
H canceliation of the policy ineffoctive and exiends the Hability ot the jnsurer” ),
i3
1 4 &, Even it Rose could mise the bssue of Treasure Island’s failure to notice Seflor
15 Frogs/Operadora 1€ 18 estopped from doing so. Dragul told Anthony to sond any default
15 acticss 1o him and not anyone else. As a resull, when Anthony send the notices (o Dragul
3§y and not anvone else Rose cannot argue that said notice was defective pursuant 1o the
i estoppe} faw and roasons cited above.
iz - . .
L Rose waived any claims for the same reasons also, Simitarly, Dyagal’s insistence
PJ that sny notices be sert 1o him and him alone constitites a waiver of aryy argument that
4 Treasurs Jsland should have sent the notice to SeBor Froge/Operadors,
%7 i, Rose’s failure o send the notice to Sefior Frogs under ifs own abiigaiionv
g mrechades Bose from alleging that the notice was ineffective since Sefior Frogs was not )
5e carhon copied. This 1s true under the dootrine of materiality, I Rose felt that Treasure
P faland’s obligation o send the notice of defanlt to Seflor Frogs was a matevial torm of iy
P {as opposed 1o Sefor Frogsy vontractial rights with Treasure Island then it cleardy would
50 have sent the notics on to Sefior Frogs purstant to i3 own coutractual obligation. Fose
- L1
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aod sending the notice o Beflor Frogs pursuant 1o s own contractual oblipations shows
that altbough the notive obligstion frow Treasure Bland o Sefior Frogs ruight have been
sateriad fo Hefior Frogs, Rose did net belleve 10 was matorisd to i since i faled to send

ar the nodioe to Beflor Frogs pursuant 1o (s own obligations,

s The anclesy hands docleineg slon applies. First, since Rose recsived the rend from
g subtenant and did vot tury thoss monies over to Treasure ufand. The facts wers clear
iat the sublenant Operadors would pay Rose B52,308 per month wder the subdesss and
Rose would in effect ke those emne mondes and pay those over o the landlosd,
Although the subtenand Seftor Frogs paid Rose 82473500 for January, Pebrogry and
March o 2015 Rose did not {ake those monies and pay the Jandlord Treasore lsland, i
cannot now complain thet Treavwre Istands fuibwre o notice Seflor Frogs somshow
excuses s nowporformance onder these circummstances, Shnilarly, the unclean hands
doctrine prevents Rose from arguing that Troaswe Island’s failure o carbon copy
Operadosa on the May 14% Notice exeusrs Rose's non-performance since it had the same
sbligation zad falled 1o do a0, Again Rose had clear contractial obligations 1o send any
defanli notces it recetved 1o Sefior Frogs. The evidenes s clear that Rose never sent any
ntices i received from Treasire Island o Sefior Frogs inchuding the May 14" Notice.
Tharefore i cannot now allege that it is somehow exoused for ity non-performance under

s contraot with Tressure Island because Treasure Isiand did not carbon copy Opgradora.

The unelean hands docirine generaily bars 3 party from receiving equitable relief |
because of that party’s own ineguitable conduct, 1t precindes a party from atiaining an

sguitable romedy when that party’s connection with the subject-matter or fransaction ju

@ has been unconscientious, unjust, or marked by the want of good fuith, Porf v

Ferk, 126 Nev, 745 (2010 (Mthe District Coert found a connection between Appellant’s
mizconduct, breach of contract, and cause of action for unjust erwichment, ... substantial

evidence supports the District Court's decision (o bar Appellant’s unjust envichment

el
o
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ciatn wder the unelean hands dectrine™). Wiile snolean hands &5 genorally rogarded s

an arganent that sounds i eouity, the Ningh Cuout hay reoogoizsd that "{ihe woslsan

harids dooirine apphies not ondy o sguitable clalms, bul alse W logal ones.” Adler v Fed
Ropahlic of Nigeria, 239 F.3d §69 (8% Cir, 2000 Mere Rose’s failors (o pay the vent 1o

bogin with aftor bemg pold the gwme by 18 sobtenant coupled sith ity insstence that

Treasure felarsd pot provide Operadorn notice, and, perhaps most impoddaatly, faling to

seovide Cperadors the defanlt votive Hself] dospite #s specific contractua! obligetion to
dar sa, crased adl the harm o scenr, | nodicr w Operadors was 5o important to Bogse, ]

should have sent the notice 1o Operadors itzelf. It follows logleally that stwce Uperadors

by paid Rose the rent uecessary {0 cover the guarterdy rant that was dus, Rose

had alres
did not want Operadorg 1o know that Rose had not paid the rent 1o Treaswe Ishnd. In
any ovent, pursuant o the unclean hands dootring, Rose s prevended from relying upon

inek of notice to Operadorn to exeuse s detault since Hs own actions were warked by

the wand of geod faith. 1t would be wygust to allow it o use Treasure Inland’s fuilure to
eopy Seffor Frogs 1o excuss Hs novepayment of rent under the ciramostances of this case.

Based on the foregoing, the court concludes that Treaswre Island’s wrminatioy of

A

s wwas effective and therefore, the Iease is of ho further foree and effect,

- o s

b oming TOX 1y
RELE
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The Court alsn dentes Defendant’s counterclains for the reasons listed above. In |

(¥

addition, Treaswe Istand has accepted the rem and thus Rose's clavn thal Treasurs sland

breached the lease by foilling to gecept the rent {5 without merit. Indecd, the Court is unaware of
any claim fhat a fenant can make for the failure of the landlord fo accept rent. AL all times
Tressure Isiand aiowed Rose o coniue to lease the space pending the owtcome of {his
Hiigation amd Treoswe Istand’s faihuere to accept the ront for a fow months pending the Cowrt’s

decision on whether the acceptance of the rent would nol aet as a waiver of Treasurs Island’s

right to fseminate 1hs lease is not an actual breach,
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NOAS

DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)

ABRAHAM G. SMITH (SBN 13,250)

LEWIS RocA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169-5996

(702) 949-8200

DPolsenberg@l. RRC.com

4 Henriod@LERU com
Asmith@LRRC.com

MICHAEL C. VAN (SBN 3876)

SAMUEL A. MARSHALL (SBN 13,718)
SHUMWAY VAN

8985 South Eastern Avenue, Suite 100
Las Vegas, Nevada 89123

(702) 478-7770
Michael@ShumwavVan.com
Samuel@sShumwayVan.com

Attorneys(/jor Defendant/Counterclaimant
Rose, LL

Electronically Filed
01/17/2017 03:45:47 PM

Qi b e

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada limited
liability company,

Plaintiff,
vs.

ROSE, LLC, a Nevada limited liability
company,

Defendant.

ROSE, LLC, a Nevada limited liability
company,

Counterclaimant,
US.

TREASURE ISLAND, LLC, a Nevada limited
liability company,

Counterdefendant.

Case No. A-15-719105-B
Dept. No. 11

AMENDED NOTICE OF APPEAL
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AMENDED NOTICE OF APPEAL

Please take notice that defendant/counterclaimant Rose, LL.C hereby

appeals to the Supreme Court of Nevada from:

1. All judgments and orders in this case;

2. “Findings of Fact and Conclusion of Law,” filed November 7, 2016,
notice of entry of which was served electronically on November 7, 2016 (Exhibit
A);

3. “Order Denying Motion for Reconsideration,” filed December 14,
2016, notice of entry of which was served electronically on December 16, 2016
(Exhibit B);

4, “Judgment,” filed December 21, 2016, notice of entry of which was
served electronically on December 22, 2016 (Exhibit C);

5. “Order and Judgment Granting Treasure Island’s Motion for
Attorneys Fees in the Amount of $126,000 Against Rose, LLC,” filed January
10, 2017, notice of entry of which was served electronically on January 11,
2017 (Exhibit D);

6. “Final Judgment,” filed January 10, 2017, notice of entry of which
was served electronically on January 11, 2017 (Exhibit E); and

7. All rulings and interlocutory orders made appealable by any of the

foregoing.

Dated this 17th day of January, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By /s/ Joel D. Henriod

DANIEL F. POLSENBERG (SBN 2376)
g/gﬁ%‘%ELAciv}]ﬁRl\éx({Sfﬂ%ggg)13 718) JOEL D. HENRIOD (SBN 8492)
SHUMWAY VAN ’ ABRAHAM G. SMITH (SBN 13,250)

8985 South Eastern Avenue, Suite 100 3993 Howard Hughes Parkway

Suite 600
[%%szyz%géﬁ%%vada 89123 Las Vegas, Nevada 89169

(702) 949-8200

Attorneys for Defendant/Counterclaimant Rose, LLC

2
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NEO

FENNEMORE CRAIG, P.C.
Patrick J. Sheghan (Bar No. 3812}
John H. Mowbray (Bar No. 1140)
300 8. Fourth Street, Suite 1400
Las Vegas, NV 851{1

Tel: (702} 692-8011

Fax: (702) 692-8099

Email: pshechanigfvlaw.com
Attorneys for Treasure Island, LLC

Electronically Filed
11/07/2016 04:56:17 PM

A b

CLERK OF THE COURT

BISTRICT COURY

CLARK COUNTY, NEYADA

TREASURE ISLAND, LLC, 2 Nevada limited
Hability company; ;

Plaintdf,
VS,

ROSE, LLC, a Nevada limited Hability
company;

i)efendsf.pt.

Vs,

ROSE, LLC, a Nevads Hmited Hability
company,

Counterclaimant,

TREASURE ISLAND, LLC, a Nevada hmited
Liability company,

Counterdefendant,

TO:  ALL PARTIES AND THEIR A
YOU, AND EACH OF YOU, W

CASE NGO A-15.719185-B

BEPY.: Al

NOTICE OF ENTRY OF FINBINGS OF
FACT AND CONCEUSIONS OF LAW

TTORNEYS OF RECORD:
L PLEASE TAKE NOTICE that the

FINDINGS OF FACT AND CONCLUSIONS OF LAW was enfered in the above-




1 | referenced matter on the 7% day of November, 2016, a copy of which is attached hereto.
2 Dated this 7 day of November, 2016,

FENNEMORE CRAIG, P.C.

By /s Patrick J. Shechan

g Patrick J. Shechan (Bar No. 3812)
John H. Mowhray (Bar No. 1140)
7 1400 Bank of America Plaza

300 South Fourth 81, 14" Floor

2 Las Vegas, NV 89101
Artorneys for Treasure Island, LLC

1¢
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FENNEMORE CRAIG
ATTQUEWEYS
LAS VEQAR
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TORNLY

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that L am an emplovee of Fennemore Craig,

P.C. and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS
OF FACT AND CONCLUSIONS OF LAW was made on the following counsel of record
and/or parties by electronic transmission to all parties appearing on the clectronic service

st in Odyssey B-File & Serve (Wiznet):

E-Bervice Master List
For Csse

null - Treasure Island LLC Pﬁamtsﬁ(s) vs. Rose LLC, Defenﬁant(s)

Fennemore Crakg Jones Yargas
Lontact

Fennamare Craig, PC
Contact

Shumway Van

/s Adam Miller
An Employee of Fennemeore Craig, P.C.

$
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- Astorney for Plaiwiflf Treaswre Island, LLC

Patrick I Sheshan (NV Bar No, 3812)

Fohn H Mowbray (MY Bar No, 1140

FEMMEMORE CRAIG, P.C.

300 8, 4% Sereet, Suite 1400

Las, Vegas, Mevada 89101

Telephone: {702} 692-8000

Faesimile: (F02) 692-809%
Tluweom

<

Ercironically Fied
HAOTI2018 11:08:24 AWM

CLERK OF THE COURY

BISTRICT COURT
CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada
fimited liability company,

Plainift,

ROSE, LLE, a Nevada Himited Hability company,

Defendant,

- BOSE, LLC, a Nevada Hmited Hability company,

Counterclaimant,

&
RN

- TREASURE ISLAWD, LLL, s Nevada Hmoited

falality company,

Counterclaimant.

gl

CASENQ, A-15-719105-8
DEPT. NG, XXIX

FINDINGS OF FACT AND
CONCLUBIONS QF LaWw

i FIMOBIMNGS OF FACT,

i On or about Apeil 13, 2011, Plaintiff, Treasure Island, ondeved inéo a Lease

Agreement {“Leass™) with Defendant, Rose, LLO ("Rose”}

2t

2 Purguant to the teems of the Leage, Treasure [sland leased spuee to Rose inside the

Treasuve [sland Hotel and Casing in Las Vegas, Nevada (the "Property”™).

3. Ce of Rose’s obligations under the Lease was (o Umely pay rent,
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4. Per the Lease, rest came in two forms: minimum monthly rent, and quartesly rent
in an smount equal 0 7% of modified gross sales,

5. The Lease provided that the vert for gross sales woold be paid pursuant (o a cortain
fornmda and that, within 3 days of the ond of each quarter during the lease term, Rose would |
deliver to landlord a writing seiting forth the amounnt of tonant’s gross sales made during each
month of the preceding calendar quarter and, concurrently therewith, pay the landlord the
percentage vend die and payable for the preceding calendar quaster,

6, In August, 2017, Treasure Isfand became sware thet Bose was delinguent in
paying several of its contractons.

7. Ume 0 g convetn that thin fafluee o pay construction costs could result tnog hien
against the Property, Treasure [sland, through s General Counsel, Brad Anthony (“Snthony™),

i Bose a lolier reminding ¥t that 5o Hens were permitied ander the Lease.

8. This letlor was sont n striet complisnoe with the Lease’s notics mcmimrm:nts?
which stated that any notices would be sent (o Pose st a cortnin addvesy attention Susan Markuseh
with a carbon copy to Opesadora.’

9. Shortly alter that letier was send, Gury Dragul, Presidesyt of Rose ("Dragul”), valled
My, Anthony o disonss the letter that Rose received and (0 request further relief from the loan
repayment obligation it had with Treasure Island,

14 During that call, Dragul specifically vequesied that Aunthony send all future
cotrespondences dealing with the Treasure Island-Rose refationship directly and only (o him.

i1 Although Mr. Dragul lestified that his memory of the conversstion was different
in that he belicved Mr. Anthony suggested that Rose designate one person from Rose whom |
Treasure Island could deal with in the future he novertheless agreed that he did in fact tell Me |
Anthony to make all fatore communications 0 him, The Cowrt finds that My, Deagud did in fsct

telt Firad Anthony to send all fulure notives to him and him alone (not Operadora or anyone else)

By way of a Filth Amendment so the leass the notivs addrosses were changed to state that any notices 1o Ross were
ta be sent o 4 coriain addresy without specifving sny individusl and w upem\%ﬂm af both the original address Beted

and o w Mismi few firm,
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2. My Anthony’s testimony regarding Mr, Dragule reguest 1o change the notice was

J J R & i 3
mnch more oredible than My, Dragol’s wstimony related o the tssue, For examypde, during his
deposition My, Dragul stated he did not recall any conversation with Mr. Anthony after the
A 3y A‘E'ﬂ"i'\'m- }'c*n Trvened E‘*- N Fenores -.‘}-§ * 1t thee tanee Bl 3 e Phie § e &
August 317 letter which contained the notices set forth in the lease. However, durtng the first day
of testimony upon oxamination of his own counsel he outlined what he believed occurred duripg |
the comversation. Then, upon gusstioning from the Couwrt he slao outlined what he belleved
cecwred during the covversation. Then, upon belug cross-examined by Plaintift's counsel he
again stated that be did pot vecall any conversation taking place. Plaintitfs counsel asked the
guestion as ollews:

53 coadr, doowow recall g telephone conversation that vou bad with
My, Anthony following veceipt of this lotter [the Augusi 3, 2617 letter]?

A by My Dragul] [ do not
Transeript ot page 33 Hoes 3-8 and also af page 34 Boes 57, This juat after his response {o the
Court cleardy acknowledging the conversation,  Se¢ pages 18 and 19, Indesd, the next fotter
between the parties reforences the conversation between My Anthony and My, Dragul so the
comyversation must have taken place and it nust of ken place in between the August 317
correspondonce and Seplembey o correspondence which followed,

13 The Court finds thay the parties agreed that apy further notices would be sent
solely to My, Dragud,

T4, O September 19, 2012, Anthony sent a letter following up on Mr. Dragul's
request regarding the construction foan repaymment.,

15, Mr. Anthony complied with Dragul’s request for how notice should be provided
and sent the Ietier divectly 1o Dragul and without Opervadora baing cavbon copled.

i6. In the years that followed, Treasure Istand sent numerous somumusications
Ruose. |

17, fn each mstance where money owed o Treaswre [sland was delinguont, barring
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one’, the communication was sent to Deagal and Operadora was not copied,

{8 In all of its communications with Treasure Island, Rose did not carboy copy s
subtenant once,  MNor was any evidense prosented to show shat Rose forwarded any of the
communteations § received from Treasure Island to Operadora.

19, O Apeil 30, 2013, Rose breached the Lease when it failed o pay the 7% gross
sales portion of the rent for the Hest quarter of 3013,

2 As a result, on May 14, 2015, Treasure Island sent Rose a notice.

21 My, Dragul Rose's President testifiod that s company bad muny tenants aod that |
if any tenant failed to pay rent when due be would begin procesdings o eviet that tonant 10 days
atter said tenant defaulted on his rental obligations.

22, Pursuant to M Dragels imatruction the MNotice was sent to Me, Dragsl and not {0
susan Markosch or Operadors,

230 Out of an shundance of caubion, Mr. Aothony smailed 3 copy of the notive 1o the
onty other offizer of Rose, LLC its legal counsel, Blizabeth Gold.

24. Mas. Godd was the person who sigoed all of the contracts in this matter.

25 The letter advised Rose, LLC that § was delinguent on s rent and that it bad fen |
duvs 0 cure that delinguency or # would be o defuult

26 Porsumt (o the express ferms of the parties” Lease Agreoment, if the overdue rent
payment was not paid within ton days of the notice, Treasuee Island had the vight to terminate the
parties’ lease,

27 The Court finds that Rose, LLC did in faet receive the notice and did not pay the
full amount of everdue vent between May 14 and May 28,

I8, This moupayment ccourred despite Rose baving heen pald 3247500 from iis)
suldenant for the months of January, February and March, which smount represents roughly the

A

caquivalaun of the rent mondes owed to Treasure Island passuant 1o Rose’s leass with Treasure

The only exoeption to this was & lotter from Jerry Griffis, Treasure Island’s Ohief Finaneial Officer, which did |
inclusfe untice to Operadors since the subjet of that lelter was Oporadors itself not paying fond charges pwad
Treasure Island.
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Island,

29, The evidence showed that Blizabeth Gold received a copy of the notice of defauls

no jater than May 15, 2015, since she called Brad Anthony on that day and reguesied additional

time 1o pay the overdue rent, which My, Anthony said Treasure [sland would not give Boas,

30, My, Anthony so testified and Blizabeth Gold did not festify in the sl o dispuie

this testimony. Mr, Anthony's testimony in this regard s comoboratad by a letter which My, Gold |

drafted on May 29 which referenced her being emailed the May 14th Notice,

31 The Court finds that My, Dragul was advised of the May 14 Netice shortly after
M, Gold’s recaipt of the same. This is becanse Mr. Diragul testified he spoke with Ms, Gold

every morning and several tmes a day. Sce Ganscript at page 40 lines 3-9,

Motice uniil ke received a phone call from David Krouham on May 28 or 29 his testimony 15 not §

credible,

33, In My Dragul’s deposition, he testified he belisved he was advised of the Notice
o Mlay 26,

34 Although Mr, Diagat covly testified that be did not see a copy of the notice until

he returned to his of fice he was obviously told about the Notice,

335, Plaintiffs counsel asked Mr. Dragul iThe was told about the notice even though he

did not see the notice and he testified, “T dou’t remember,” See tranaceipt at page 49 linea 1715

36, The Court believes if is olear the My, Dvagul was advised of the Notice by May 15

and certainly well betors May 28,

37. In addition to Rose receiving the antice through Me, Gold, the evidence showed |

i

that Ms, Markusch (the person mentioned usder the original notice provision) also was aware of

the notice since she sont a partial payvment for the outstanding rend due shortly alfler the May 14

notics was received,
3R, Raose, LLOC had Ha own sobleass with an emity called Seflor Frogs Las Vegas, LLL

~

{“Sefor Froga™)

32, Afthough Mr. Dragul testitied that he personally did not receive a copy of the |
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39, Sefior Frogs e g subsidiary of Operadora,

40, Pursuant to an express provision in the sublease between Rose and Sefior Frogs,

- Rose bad a duty to provide a copy of any defiult notices i recotved from Treasure Istand to Seflor |

Frogs/Operadora,

1. Rose never sent & copy of the May 14th default notive {0 Ssiior Froge/Operadora,

47, On May 24, Treaswre Island terminated s leass with Rose vie 5 letier sent by its
eounael, Brenoch Wirthhin,

41, Nollowing recoipt of this Notlee of Termiuvation Rose attowpted to pay the o,
which Mr. Dragad admitted was overdue since &t was due on Apeil 3™

44, However, Treasure fsland had already tenminated the loase and this action seeking
declaratory relef by both partiss began,

48, Upon finding owl abowt Treastre Iland’s fermination of Rose’s lease, Sefior
Froga/Operadora hived counsel from Flonids 1o contaet Treasure [sland,

46, Said counsel did condact Treasure lsland (hrough s counssl),

47, That comwmupication was memorialized In an email setting forth Sefior|
Froge/Operadora’s posttion af the e,

48, The cmail da.i‘ed June 3, 2015, does not mention the fagt that Seffor Frogs would |
have paid any overdue smeunts owed by Rose to Treasure Island.

49, The twstimony showed that Seflor Frogs had sbready paid Rose approximately
$247,500 for the three months involved in the rent delinguency by Rose-Tanuary, February and

BMarch, 20135,

0. The emzl sintes:

s This email will confhvn ouwr
g ?\0‘::.,; LLC dé’i&;i %;}%mdum

» {ﬁ‘ \3Y

alf f,ie'i ?iv B dduuit bv iﬁSx, LL{ as the prtmc iemmt

As we Tudher discusse 4, Rose, LLO §s dispoting the defanlt. You baw
conttrmel with me tu 1? vour clieat does not plan on {aking any action

a
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Thanks again for vour sssistance, Please copy me on any further
correspondence. My contact information is below.”

»

510 Following this emal Sefior Froge did not infervene in this case and is not 8 party
2 P

to this gotion and thus its tights are not subject 1o this action.

CONCLUSIONS OF LAW

i The cowt finds that the Jease between Rose and Troasure Island has been

teyninated,

2, Rose’s argument that the termination was not proper becanse the May 14 default
nodice sent o Rose was not soot {0 #he attontion of Susan Markusch s withoo! merll for U

following reasons any one of which would be sufficient:

A The parties orally modificd the lease when Me. Uragul told Mr. Anthony to sond
all future correspendence (o bim and him alone sometime between August 31 and
Septemnber {9, 2012

“TPlarties w a writlen confravt who agres (o new termas may orally modify the sontract”
Jensen v, Jensen, 104 Nev, 85, 98 (Nev. 1988} internal citations omitted). “Moreover,
pariies’ consent to modification can be implied from conduct congiaten with 1he assorted
modification” /& “Parcl evidenos can be admitied 0 show an oral agrecment moditving
a conteaet,” A citing Sifver Doller Club v Cosgriff Meon Cp, B0 New, 108, 110, 339
P 923, 924 (19643 This is the case despiie a provision stating that the contract can |

only be moditied in writing:

Parties may changs, add to, and toislly conirol what they
dicd i the pest, They arg wholly unabile by any contrahus)
action in the present, © Rodt or control what they may
wish to do contraciually W the future. Hven where they
Eﬁdhufﬁ in the wrilten contract an expross provision that i

-3
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pan only be modified or discharges by a subsequent
agreoment in writing, nevertheless  thetr  lader oral
agreement I modify or discharge thelr writlen contrsct is
both provable and effective to do 5o,
Sifver Dodler Clufy v Cosgniff Neos Ce, 30 Nev, 108, 111, 389 P.2d 823, 924 (1964}

citing Smpson on Contracts § 63, at 228 (cmphasnig added).

A, Under the doctrine of estoppel. Tor prevad! on an argument of estoppel, the party

asserting the defense must prove four elements:

i The party o be egtopped must be apprised of the true facty;
2. He must intend that his conduet shall be acied upon, or

mitst 50 act that the party asserting estoppel has o vight w0
believe I was so indended,

3. The party asserfing the estoppel must be ignorant of the
true state of facts;

4. He st have relied on his detriment on the conduct of the
party to be eatopped.  In addition sllence can raise an
estoppel quite as effectively as can words. Toriane v Nev.
State Bank 121 Nev, 217, 223, 112 P34 1058, 1062
(2003},

Here, Boge was wware of Treasure Island’s decision not {o zend manerous potices o the
attention of Susan Markosch after Mr. Dragul had instructed My, Anthony o send all
notices to his altention, Thus, Rose was aware that all fulure notives after Avgust 31,
2012 were being sent to My, Dragul and not Ma, Mearkusch., Simiiarly, when Mr, Dragud
asked M. Anthony to send all Saure notices to his atiention he obvicusly intended that
his conduct would be acted upon by Anthony, Mext, Treasure Island was clearly ignorant
to any change in direction by Rose to change the person who the notice needed 1o be sent
o from Mr, Dragal bock o Ms, Markosch sinve the evidence showed Dragud never
changed his dirsction to have all notices sent to his sltention and his atiention alone.
Finally, Treasure Island met the last clevaent since it relied 1o its detriment by sending the

notice to the attention Mr. Dragul instead of Ms, Magkusch,
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Estoppel is also applivable since the evidence showed that numerous nofices were sent {o
the attention of Mre. Dragul and not Ms, Markasch afier the August 31, 2012 lotter and
netther Dragul or Rose objected, See also, Cheger, e v Plainters and Decorators, B8
Mev, 609, 614, 653 P24 986, 908-80 (1982 ("This vour has noted that the silence Qun
ratse in estoppel quite as etiectively as can words™); Goddsieln v Hawma, 97 Nev, 588,
562 (Nev., 1921} {internal citations omitted) ("Thus, "a person remaining silent when
ought, in the excoess of good fhith, fo have spoken, will pot be allowed fo speak when he

aught 1o the exeroise of good fatth, remain silent™7)

C. The Court finds that as & result of the conversation betwoen Mr. Dragul and My,
Anthony, Rose waived ita right to claim the notice should have been sent to the attention
of B, Markasch instead of My, Dragoel, His conduct in requesting that any Rture notices
be sent to kbm and him slone was sn intentional relinquishment of any requirement on
Treasure Island’s part to send the potice to attention of Ms, Markusch, In addition, the
failure 1o raise any issues concerning the subsequent notices, which were all sent o the
attention of Mr, Dragul and not Ms. Markusch evidence of intention © walve the right
and thus a walver i imphicd from said condut, Mohbas v, MUM Grand Hotels, fnc. 100
Moy, 393, 596, 691 P24 421 42324 (1944 See also, Hovas v, Atfantic fns. Co, 567
Mev, 556, SR8 (Nev, 1980) (internal citations omitted), (The intent of walver may be

sxpressed or implied from the clroumstances.}

£, Rose's olabm ig also without merll singe 3 received actual wolice and Ms
hsrkuseh bersell recelved notice. In Stonchenge Land Ca, v Bewzer Homes fnvesiments,
LAC 893 NE. 2.4 835, 863 (Ohio . App. 2008} the count held that, “Where thert is
evidenoce of aciual notics, # technical deviation from s contractusl notice requirement will
ot bar the action for breach of contract brought ageinst a party that had aclual notios.”
See alvo, ea. Polizzotte v, Digosting, 128 So. 534, 536 (La 1930} (“[Miere

informalities do not violate netice so long as they do not mislead, and give the necessary
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wformation to the proper party.”"); Bd of Comm'rs v Tirner Mavine Bulk Ise., 629 Su.
2¢ 1278, 1283 (La £ App. 1993 (“Where adequate notice 15 in fact given and ifs
receipt {8 not contested, techndcalities of form may be overlooked™) In this case it

clear Hose raceived aciual notice and thus suffered no ham,

|28 Treasure Island substantisily complied with auy ootics obligations o Rose, In
Hardy Cos v, SNMARE, LLC, 126 Wev. 528, 536 {Nev, 3010} the court found that
substantial compliznee with potice provisions 18 mot when the owner hay actual
knowledge and is not prejudived. In this case it was clear Rose had actual knowiedge of
the notiee and the opportuntty o curs the default during the ten-day notice period. This
provides the fifth reason why Bose’s srgument that the notice to i was inetfoctive has no

et

3. Rose may not raise Tressure Istand’s failure fo carbon copy Opersdora as 3

defense given the circumstances in this case,

A, Rose cannot ralse any clabms regarding Treasure Island’s fallure 1o notice Seiffor
Frogs since that clabm belongs to Seffor Frogs. Sefior Frogs is not a party to this case,
Instead, the fssue only involves whether or not Troasure Island’s termination of the Rosce
Lease was effective. Arny notice obligations to Scfior Frogs were a separsic obligation
that Treasure Istand had to Sefior Frogs snd that is not an issue that could be ratsed by
Bose pursuant fo ostablished law, Plarce v Ceapy bar, 421 NE. 2d 1252 {App. 0t
Muse, 19813 (Notice o the insured and notice to the montgages have disorele purposes, :
however, and it is difficult to see how, as to the party who receives nolice, & failure o
give notes o the other, can be anyihing but merely formal. . . This quality of separais
obligations has been noted particularly, where, as in the nstant case, the insurance pulioy
conlaing a so-called ‘standard morigage clause” (Ciiations omitted.} Under that clause

“the result has beert that the Courts have held that the agreement of the company with the

notigages being separate and divisible from that with the morgagor. . .} See also, 2.,

- 14
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Ellegood v Am. Stotes Mns. Co,, 638 NE2d 1193, 1195 (U App, Cr 19943 (P Hainit]
who adimittedly received notice and friled 0 pay the premium, seeks 1o void defendant's
purporied canceliation based on the forfuitons fact that defendant s woable o establish
that 1§ notified the mortgages. We agree .. . that this wouold result In an “onjustified
weindfall” to the wsured.”y; Hradiey v, Assocs. Dise, Corp., 58 3o, 24 857, 859 (Fla, 1952y
{finding that a defect in the potice’s content did not invalidate the netice whers the defect
was relevant only © g thivd party); of 8ryoe v 51 Faul Five & Marine Ins. (o, TR3 P24
246, 247 {Ariz. App. 1989 (“Appeliee's failore to give timely notive of the cancellation
to the morigages fas vequred by statule] had no effect on the proper notice of
cancellation given appeliani by the prendum finance company.”), Allvate s Co v
MeCroe, 384 B E.Zd 1, 2 (N.C. 1988} &'Only defective notiflcation to the insured renders

canceliation of the policy ineffective and extends the Hability of the jngurer”).

B, Even it Rose could raise the issue of Treasure Island’s faihure to notics Seflor
Frogs/Operadora it is egtopped from doing so. Diragul told Anthony o send any defanlt
notices 1o him and nol anvone else. As a resull, when Anthony sert the notices (o Dragnl
and not anyvone else Rose cannot argue that said notice was defective pursuant o the

sstoppel law and reasons cited above.

. Rose watved any claims for the same reasons also, Simitarly, Dyagal’s insistence
that any notices be sent 1o him and him alowe constitutes & waiver of any argument that

Treasurs [sland should have sent the notice to SeBor Froge/Operadors,

i, Rose's fatlure o send the notice to Scflor Frogs under iy own abiig&iio;!
preciudes Rose from alleging that the notice was ineffective since Sefior Frogs was not )
sarhon copted. This 1s true under the dootrine of materiality, I Rose felt that Treasure
Ialand‘s obligation o send the notice of defanlt to Seflor Frogs was 2 roatesial lorm of iy
{as opposed 1o Sefior Frogs) contractual vights with Treasure Island then it cleary would

have sent the notice on to Sefior Frogs pursuant to its own contractual obligation, Rose




B3

pfse

i

o

i
17
1g

18

e
S8

a9

Z8

FENIRMORE (IR AIG

&

not sending the notice o Sefior Frogs pursuant to it own contractual obligations shows
that although the noedice obligation from Treasure Bland (o Seffor Frogs might have besn
material to Sefior Frogs, Rose did not belleve 1 was masterial to it since i faled to send

o the notioe to Seftor Frogs pursuant o ils own obligations,

i, The unclean hands doctrine also applies. First, since Rose recaived the rent from
its subtenant and did not turs those moniss over to Treasure Tufand. The fhcts were clear
thit the subtenant Uperadora wounld pay Rose 382,508 per month nnder the sublense and
Rose woudd in offect wke those smne monies and pay those over o the landlord,
Although the subtenant Sefior Progs paid Rose $247.500 for January, Febroary and
March of 2015 Rose did not leke those monies and pay the Jandiord Treasure feland, |
cannot now complain that Treasure Island's futhure to notice Seflor Frogs somshow
excuses s noweperformance snder these clroumstances, Shmilarly, the uncloan honds
doctrine prevents Rose from arguing that Troaswe Lsland’s fallure o carbon copy
Operadosa on the May 14% Notice oxeuses Rose's non-performance since it had the sams
obligation and failed 1 do a0, Again Rose had clear contractial obligations 1o send any
defanlt notices it recelved 0 Sefior Frogs. The evidence ie clear that Rose never sent any
nutices 1 received from Treasue Island 0 Sefior Frogs inchuding the May 14" Notice.
Therefore i cannot now allege that §§ is sonehow excused for ity non-performance under

iy contract with Treasure Istand because Treasure Island did not carbon copy Operadora,

The unelean hands docirine generaily bars a party from receiving equitable relief
because of that party’s own ineguitable conduct, It precludes a party from atiaining an
squitable romedy when that party™s connection with the subject-matter or fransaction i
titigation has beon unconscientious, unjost, or vaarked by the want of good faith, Pork v,
Fark, 126 Nev, 745 (2010 (Mthe District Cowrt found a connection between Appeliant’s
mizsconduct, breach of conteact, and cause of action for unjust envichment, ... substantial

evidence supports the District Cowrt's decision 0 bar Appellant’s urjust envichment

el
o
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clatiy under the unelean hands dectring™). Wikle unclean hands is generally regarded as
an argurment that sounds in eguity, the Ningh Cireudd has recogoteed that “{tihe voclean
hands dostrine applics not ondy (o eguitable claima, bul also 10 Jogal ones.™ Adler v Feg

Republic of Nigeria, 219 F.3d 869 (0% Cir, 20000 Here Rose’s failur (0 pay the rent 1o
bogin with after being paid the sume by ity subtenant coupled with ity ingistence that
Tregsure Island not provide Operadora notice, aud, perbaps most imporiautly, fading to
srovide Operadors the defaunlt notice itself] dospite Us specific contractual obligation to
do s, cansed all the havm o socur. I notics 1o Operadora was 50 impoertant to Rose, i
should have sent the sotice 10 Operadors ttzelfl It follows logieally that sisce Operadors
had already paid Rose the rent vecessary o cover the guartorty rent that was dus, Rose
did not want Operadorg 1o know that Rose had not paid the rent to Treasuwre Island. In

any cverd, pursuant o the unclean hands dootring, Rose i provented from relying vpon

the lavk of netics to Operadors to exeuse i default since Hs own actions were marked by
the want of geod futh. It would be unjust o allow it 1o use Treasure Tnland’s fuilure to
copy Seiffor Frogs to excuse i novepayment of rent under the cirowmstances of this case.

4. Based on the foregoing, the court concludes that Treaswre Island’s wermination of

Fose, LLO s tease was affective and therefore, the lease is of no further foree and effect,

5. The Court also denies Defendant’s countoreiains for the reasons Hsted above, In |
addition, Treasure Istand hax accepted the rem and thus Rose's clavn thal Treasurs sland
breached the lease by folling to gecept the rent {5 without merit. Indeed, the Court is unaware of
any claim that a tenant can make for the fallure of the landlord 1o accept rent. AL all times
Treazure lsland allowed Rose io coninue to lesse the space pending the outcoms of thig
Htigation and Treaswe Istand’s faihere to accept the ront for a fow months pending the Cowrt’s
decision on whether the acceptance of the ront would nol aet as a walver of Treasuse Island’s

right 1o tenpinate this lease is not an actual breack
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Dated this

Submiited by,

FENNEMORE CRAIG PO,

Las Vegas NV $9101
Atrarneys jor Treasure fslond LLC
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Pursgant to NRCP 3b), | hereby cortify that T am an emploves of Fennemore Cralg, P.C

-

and hat on November 7, 2016, service of the FINDINGS OF FACT AN CONCLUSIONS

OF LAW was made on the following counsel of record and/or pavties by clectronis transmission)

to all parties appearing on the olectronic service Hat in Odyssey E-File & Serve (Winnety

E-mervice BMaster Ligd
Fur Case
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Electronically Filed
12/16/2016 05:30:37 PM

MEG % i. W
FENNEMORE CRAIG, P.C.

Patrick §. Sheehan (Bar No. 3812) CLERK OF THE COURT
John H. Mowbray (Bar No. 1144}

300 8. Fourth Street, Suite 1400

Las Vegas, NV 88101

Tel: (702) 692-8011

- Faxs (702) 692-8099

Email: pabechuni@ivlaow.som
Attorneys for Treasure Island LLC

BISTRICT COURTY

CLARK COUNTY, KEVADA

TREASURE ISLAND, LLC, a Nevada limited | CASE MO A-15-7T19105-B
fiability company;
Plaintif, DEFT.:  Xi
v NOTICE OF ENTRY OF ORDER
e . . TP TR DENYING MOTION FOR
ROSE, LLC, a Nevads Imited liability RECONSIDERATION
COMpany; e
Defendant. ‘
ROSE, LLC, a MNevada limited Hhability
company,
Counterclaimant,
VS,
TREASURE ISLAND, LLC, a Nevada limited
Hability company,
Counterdefendant.

Ty ALL PARTIES AND THEIR ATTORNEYS OF RECORIYR
YOU, AND BEACH OF YOU, WILL PLEASE TAKH NOTICE that an ORDER
DENYING MOTION FOR RECONSIDERATION was entered in the above-referenced
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28
FEnNEMORE CRALG
ApraeNtye

matter on the 147 day of December, 2016, a copy of which is attached hereto.

Diated this 16" day of December, 2014,

FENNEMORE CRAIG, P.C.

By /s/ Patrick 1. Sheehan

Patrick 1. Sheehan (Bar No. 3812)
Jobhn H. Mowbray (Bar No. 1140}
1400 Bank of America Plaza

300 South Pourth 8t. 14" Floor
Las Vegas, NV 83101
Attorneys for Treasure Bland, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRC? 5(b}, I hereby certify that | am an employee of Fennemore Craig,
P.C. and that on December 18, 2016, service of the NOTICE OF ENTRY OF CGRIDER
DENYING MOTION FOR RECONSIDERATION was made on the following counsel of
record and/or parties by elecironic transmission to all parties appearing on the electronic
service list in Odyssey E-File & Serve (Wianet):

E-Sarvice Master List
For {ase
el LLG, Plalntiff{s] vs, Rose LLL, Dafendant{s)

Fennamne aRes Vargey

Juf Adan Miller

An Employes of Fennemore Craig, P.C,
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FENNEMORE CRAG, ».C
Fatrick J. Sheshan (Bar No. 3812}
John H Mowbray (Bar No, 114483
306 5, Fourth Bireet, Suite 1400
E eﬁ Yogas, Nevada 88101

{702 69200
%a\' {’m ‘tsfs‘},li 8{?99
Email WO
Aﬁur*zay ;f’f)r “’msm; i Trewsure Iland

DISTRICT COURY
CLARK COUNTY, NEVADA

Mevada

Lki‘@mmg Ruse, LLC having filed 2

herein and ertertained oral argument regarding the same,

Motion for Reconsideration of the Count's

Elecironically Filed
1211452018 031801 PM

CLERK OF THE COURY

A-E5-T19105-8

ti}}?&iﬁi?;i DENYING MOTION FOR

NMCONSIDERATION

TREASURE  ISLAND, LLU, a ASE MO
Hmited Hability company,
DEPT. NG X
Plaintift,
s,
RORE, LLC, a Nevada impted Hability
COMRPARY,
Defendant.
ROSE, LLC, 2 Novada lmited  Hability |
CCOTIDAnY, :
Counterciaimant,
V.
TREASURE ISLAND, LLC, s Novads
Hited Habilily company,
mﬁuwrdehndam :

Findings

- of Facts and Conclusions of Las, the Cowrt having considered the papers and pleadings on file |
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FENNEMORE CRAIG, P.C.
Patrick J. Sheehan (Bar No. 3812)
John H. Mowbray (Bar No. 1140)
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89101

Tel.: (702) 692-8011

Fax: (702) 692-8099

Email: psheehan@fclaw.com
Attorneys for Treasure Island, LLC

Electronically Filed
12/22/2016 02:59:33 PM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada limited
liability company;

Plaintiff,
Vs.

ROSE, LLC, a Nevada limited liability

company;

Defendant.

ROSE, LLC, a Nevada limited liability

company,
Counterclaimant,
Vs.

TREASURE ISLAND, LLC, a Nevada limited
liability company,

Counterdefendant.

CASE NO.: A-15-719105-B

DEPT.: XI

NOTICE OF ENTRY OF JUDGMENT

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that a

JUDGMENT was entered in the above-referenced matter on the 21* day of December,




1 || 2016, a copy of which is attached hereto.
2 Dated this 22" day of December, 2016.

3 FENNEMORE CRAIG, P.C.

By:_/s/ Patrick J. Sheehan

6 Patrick J. Sheehan (Bar No. 3812)
John H. Mowbray (Bar No. 1140)
7 1400 Bank of America Plaza

300 South Fourth St. 14" Floor
) Las Vegas, NV 89101
Attorneys for Treasure Island, LLC
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FENNEMORE CRAIG

ATTORNEYS
Las VEGAS

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig,

P.C. and that on December 22, 2016, service of the NOTICE OF ENTRY OF ORDER
DENYING MOTION FOR RECONSIDERATION was made on the following counsel of]

record and/or parties by electronic transmission to all parties appearing on the electronic
service list in Odyssey E-File & Serve (Wiznet):

E-Service Master List

For Case

null - Treasure Island LLC, Plaintiff(s) vs. Rose LLC, Defendant(s)

Fennemore Craig Jones Vargas
Contact ;
Patrick J. Sheehan

Email
_bsheehan@fclaw,com

Fennemore Craig, P.C.
Contact
Adam Miller
John H. Mowbray

Email

_amiller@fclaw.com

imowbray@fclaw.com

Lewis Roca Rothgerber Christie
Contact
Gabriela Mercado

_ Email -
~ gmercado@lrrc.com

Lewis Roca Rothgerber Christie LLP
Contact
Abraham G. Smith
Dan Polsenberg
Jessie Helm
Joel Henriod

_ Email ‘
_asmith@irrc.com
dpolsenberg@lrre.com
jhelm@Irre.com
ihenriod@Irrc.com

Shumway Van
Contact
Brent ) ‘
Rebekah Griffin
Sam Marshall

Email

 brent@shumwayvan.com

rebekah@shumwayvan.com

~ samuel@shumwayvan.com

/s/ Adam Miller

An Employee of Fennemore Craig, P.C.
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FEMNEMORE CRAWG, F.L.
Patrick J. Shechan (Bar No. 2812}
John H. Mowbray (Bar No. 1140)
300 S, Pourth Street, Suiie 1400
Las Vegas, Nevada 89141

Tel, {702) 692-8G00
Fax: (702} 692.8099
Email: psheehanaichoy
Attorngy for Plaintiff, Tregsure Istand

VVVVVVV

DISTRICT COURY

CLARK COUNTY, NEVABA

TREASURE SLAND, LLC, a Nevada |
Hmited Hability company, :
DEPT. NOL: X1
Plaintify
V8,
ROSE, LLC, o Nevada limited Hability |
company,
Defendant,
ROSE, LLOC, o Nevada Hmited Hability
COMpany,

Counterclaimant,

TREASURE ISLAND, LLC, & DMevada

Counterdefendant,

Electronically Filed
1212172016 03:29:02 PM

Y. z.M

CLERK OF THE COURY

CASE NGO A-15.719105-8

JUBGMENT

This action having come on for trial before the Honorable Judge Gounzalez, presiding, and

the issues having been duly tried on Ouotober & and 7, 2016 and the decision baving been duly

rendered, the Court grants declaratory judgment that Treasure [sland’s lease with Rose, LLC is

terrainated, Judgment is also hereby entered for Treasurs Island on Rose, LLC s counterclaims,
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28
PENMEMORE DRAlG

LAE ¥EGAS

The fudgment is based on the Findings of Fact and Cenclusions of Law previoudy sigaed by the
Court.

Dated this ’2&‘3 _ day of December, 2016,

s
¥

§
\;\\‘,\\\\m ?

:‘F‘mf

Respectiidly Sabmitied By: w’”
FENNEMORE CIIATG. P.C, £

3,3‘

(Bm M. ¥§§ 135
__{}s e No. 1140)

’%{}i} Sauﬁh i\ﬁmﬁh S, M“ F ims
Las Vegas, NV 89101
Attornsys for Plaintife/Courdsrdefentsnts

)5
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NEO
FENNEMORE CRAIG, P.C,
Patrick I. Sheehan (Bar No. 3812)

- fohn H. Mowbray (Bar No. 1140)

300 8, Fourth Street, Suite 1400
Las Vegas, NV 89101

Tel: {7023 6%2-8011

Fax: {702) 692-8(099

Email: pahechnpdficlavcom
Attornevs for Treasure Island LIC

Electronically Filed

01/11/2017 02:58:31 PM

A b

CLERK OF THE COURT

DISTRICYT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada limited
liability company,

Plaintift,
Vs,
- ROSE, LLC, a Nevada limited Hability
COMPany;

Defendant,
ROSE, LLC, a Nevada Hmited lability
company,

Counterclaimant,
Vs,

TREASURE ISLAND, LLC, a Nevada Hmited
lability company,

Counterdefendant,

CASE NGO, A-15-7191405-B

BEPT. X3

JUDGMENT GRANTING TREASURE
ESLAND'S MOTION FOR ATTORNEYS
FEES INTHE AMOUNT QF 8126000
SGAINST ROSE LILE

TOr  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NCOTICE that an ORDER

AND JUDGMENT GRANTING TREASURE ISLAND'S MOTION FOR ATTORNEYS
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FEES IN THE AMOUNT OF §126,000 AGAINST ROSE, LLC was entered in the

- above-referenced matter on the 10 day of Fanuary, 2017, a copy of which is attached

hereto,
Dated this 11 day of January, 2017,

FENNEMORE CRAIG, P.C.

By: Js/ Patrick J. Shechan
Patrick J. Shechan {Bar No. 3812}
Johm H. Mowbray (Bar No. 1140
1400 Bank of America Plaza
300 South Fourth St, 14" Floor
Las Vegas, NV §9101
Attornevs for Treasure Island L1LC
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CERTINICATE OF SERVICE
Pursuant to NRCP 5(b}, [ hereby certify that | am an employee of Fennemore Craig,
P.C. and that on January 11, 2016, service of the NOTICE OF ENTRY OF ORDER AND
JUDGMENT GRANTING TREASURE ISLAND'S MOTION FOR ATTORNEYS FEES
IN THE AMOUNT OF 5126000 AGAINST ROSE, LLC was made on the following
counsel of record and/or parties by electronic transmission to all parties appearing on the
electronic service list in Odyssey E-File & Serve (Wiznet):

E-Bervice Master List
Fcr Gasa

Fennsmare Craig Jones Vargas
Contact : Emaii

Lewis Boca Rothoerber Christie
Contact Email

Lewas Rsca Rcthgerber s‘:hr;stse LL?
Contact

Shumway Van
Contact

s/ Adam Miller
An Employee of Fennemore Cratg, P.C,
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01/11/2017 02:59:28 PM

NEO . b W

FENNEMORE CRAIG, P.C.

Patrick 1. Shechan (Bar No. 3812) CLERK OF THE COURT
John H. Mowbray (Bar No. 1140)

300 8. Fourth Street, Suite 1400

Las Vegas, NV 89101

Tel.: (702)692-8011

' Fax: (702) 692-8059

Email: mbechadstiohw com
Attorneys for Treasure Inland LLC

BISTRICT COURT

CLARK COUNTY, NEVADA

| TREASURE ISLEAND, LLC, g Nevada limited | CASE NO.: A-15-719105-B

hiability company;
DEPT.: X¥

Plaintiff,
v NOTICE OF ENTRY OF FINAL
ROSE, LLC, a Nevada Himited Hability JERGMENT
COMPAnY;

__ Defendant,

ROSE, LLC, a Nevada limited lability
company,

Counterclaimant,
v,

TREASURE ISLAND, LLC, a Nevada limited
lighiiity company, ;

Counterdefendant,

TG ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that a FINAL

JUDGMENT was entered in the above-referenced matter on the 10" day of January, 2017,




z copy of which is attached hereto,

Dated this 11" day of January, 2017

o

FENNEMORE CRAIG, P.C,

By: i Patrick J. Sheshuy

Patrivk J. Sheehan (Bar No. 3812
Jobn H. Mowbray (Bar No. 1140
LA Bk of Aamerivs Plaza

300 Seuth Foarth 86 14" Floor
Las Vegas, NV 89101
Atrorneys for Treaswre Islond LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that | am an emplovee of Fennemore Craig,
P.C, and that on lanuvary 11, 2016, service of the NOTICE OF ENTRY OF JUDGMENT
was made on the following counsel of record and/or parties by electronic ransmission to
all parties appearing on the electronic service list in Odyssey E-File & Serve (Wiznet):

E-Service Master List
Far Case

Fennamare Craig Jones Vargas
mntae:t Emall

Fenmmera (:raﬂg, £, c
Contact

Lawis Roca Rothgerber Christie LLP
Contact
Abraham 7. Smith

Shumway Yan

/sl Adara Miller .
An Employvee of Fennemore Cratg, P.C,
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CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of January, 2017, I served the
foregoing “Amended Notice of Appeal” on counsel by the Court’s electronic filing

system and by courtesy email to the persons and addresses listed below:

PATRICK J. SHEEHAN

JOHN H. MOWBRAY

FENNEMORE CRAIG, P.C.

300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101
PSheehan@FCLaw.com
dMowbray@FClaw.com

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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COMP % A W
FENNEMORE CRAIG, P.C.

Patrick J. Sheehan (Nevada Bar No. 3812) CLERK OF THE COURT
John H. Mowbray (Nevada Bar No. 1140)

300 South Fourth Street, Suite 1400

Las Vegas, Mevada 89101

Telephone: (702) 6928000

Facsimile: (702) 692-8099

Emails psheehanmaichny.com

Atrorneys for Plainrifl Treasure Biland, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada limited | CASENG: A-15-719105-B
iiahility company; DEPT. NO
Plamntify, XXI X

\P

ROSE, LLC, a Nevada Hmited Hability
company;

Defendant,

Plaintiff complains and alleges as follows:

COMPLAINT

FIRSRT CLAIM FOR RELIEF
{Breach of Leastd

i U oor about April 13, 2011, Plamtift Treasure Island, LEC ("Treasure Island™)
entered into a Lease with Defendant Rose, L1LC (“Rose™),

2. Pursuani to the terms of the Lease, Treasure Island leased space to Rose inside the
Treasure Island Hotel and Casino in Las Vegas, Nevada,

3. One of the obligations of Rose under the Lease was o pay rent n two forms.

First, minimunm monthly rent. Second, an amount equal to 7% of grosa sales.

10448379.1/03%472.0001




4, The Lease provided that the rent for gross sales wonld be paid pursuant o g certain
formula and that within 30 days of the end of each calendar quarter during the lease term, the
Tenant {Rose), would deliver (o Landlord & writing sstting forth the amount of Tenant’s gross
sales made during each month of the proceeding calendar guarter and concurrently therewith, pay
the Landlord the percentage rent due and payable for the proceeding calendar quarier.

5 The Lease further provided for default interest on any rents or other charges io be

paid by Tenant to Landiord if the same was not paid following & 10 day additional notice from the

Landlord,
b. Rose breached the Lease and tis obligation to pay the 79 gross sales portion of the
rent for the fivst quarter of 2013,
7. As g result, on May 14, 2015, Treasure Island sent Rose, LLC, a notice of defanit.
8. Despite the obligation to pay the rent under the Lease, and deapite the notice of

default to pay the vent, Rose, LLC failed and refused to pay the same.
g, As a result of this breach of Lease, Treasure Island has been damsged 1o an

amount to be proven at {rial. The damages include not only the missed rest payroents, interest and |

other late charges as provided for under the lease but in addition other damages for future lost

rents and other things as sef forth in the lease inchuding but not limited to paragraph 15 under the

lease.
£ The total amount of those damages exceeds $10,000.
PE. It has been necessary for Treasure Tsland to hire an attorney o prosecute thig

action and i is entitled to s reasonable attorney’s fees therefore pursuant to the terms of the

f.ease,

SECOND CLAIM FPOR BEILIFKE
(Declaratory Relieh

i, Pursuant o the parties” Lease if Tenant failed to pay any tustaliment of vent or any

10448379, 17/03%472, 0001
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other amount or charge required to be paid by Tenant [Rose] to Landlord, [Treasure Island] and
such failure continued for 10 days from Landlord’s written notice to Tenant that any such rent
installment, other amount or charge was due, Tenant/Rose was in detaudt,

13, This occurred as Rose fatled to pay the 7% gross sales rent payment when due and
further, failed to pay the same after a 10 day notice from Treasure Island,

14, As arvesult, Rose, LLC was and is in default of the Lease.

is. Under paragraph 15.2.1 of the Lease, upon such a default Landlord bad the right to
terminate the Lease and Tenant’s estate thereunder by written notice of such termination.

16.  Treasure Island has provided such written notice of termination.

i7. Accordingly, the Lease has been terminated.

18, As a result, Plaintiff agks the Court to issue a declaratory relief order stating that
the Lease has been terminated and that Rose, LLC needs to remove itself from the premises,

WHEREFORE, Plaintiff prays for relief as follows:

I. For damages in an amount to be proven in excess of $10,800.
2. For an order of declaratory relief declaring the Lease teyminated.
3. For its reasonable costs and attorney’s fees,

4. For such other and further relief as the Court may aliow.

Dated this gffi day of May, 2015,

FENNEMORE CRAIG, P.C.

Patrick J. Shechan, Esq. (Bar No, 3812)
John H, Mowbray (Nevada Bar No. 1140)
1400 Bank of America Plaza
300 South Fourth St 14™ Floor
Las Yegas, NV 89101

Attorneys for Plaintiff

10448375.1/035472.0001
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Electronically Filed
11/16/2015 04:10:02 PM

ACTC Cﬁ@;« )&-W

James J. Pisanelli, Esq., Bar No. 4027
lip@pisanellibice.com

Jarrod L. Rickard, Esq., Bar No. 10203
{ir@pisanellibice.com

PISANELLI BICE PLLC

400 South 7th Street, Suite 300

Las Vegas, Nevada 89101

Telephone: 702.214.2100

Facsimile: 702.214.2101

CLERK OF THE COURT

Attorneys for Rose, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
TREASURE ISLAND, LLC, a Nevada Case No.: A-15-719105-B
limited liability company,
Dept. No.: X1
Plaintiff,
V.
DEFENDANT'S FIRST AMENDED
ROSE, LLC, a Nevada limited liability COUNTERCLAIM
company,
Defendant.

ROSE, LLC, a Nevada limited liability
company,

Counterclaimant,

V.

TREASURE ISLAND, LLC, a Nevada
limited liability company,

Counterdefendant.

FIRST AMENDED COUNTERCLAIM

For its amended counterclaim, Rose, LLC ("Rose") alleges as follows:

PARTIES
1. Rose is a Nevada limited liability company.
2. Rose is informed and believes and thereon alleges that Counterdefendant

Treasure Island, LLC ("Treasure Island") is a Nevada limited liability company.
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702.214.2100

O© 00 NN & U1 = W N

N NN N N NN NN == e s e e e e e e
o NN N U1 k= W0 N = O v 00NN U= O

GENERAL ALLEGATIONS
A. Under the Direction of its Owner, Treasure Island Enters Into a Lease With
Rose.
3. On or about April 13, 2011, Rose, as the tenant, and Treasure Island, as the

landlord, entered into a Lease Agreement (the "Lease") for premises located within the
Treasure Island resort hotel casino, consisting of approximately 18,135 square feet
(the "Premises").

4. The Lease identifies that the Premises are to be used for the operation of a bar,
lounge, restaurant and/or nightclub.

5. Rose is informed and believes that the primary decision-maker for Treasure Island
with respect to the Lease is the owner of Treasure Island, Phillip Ruffin ("Ruffin"). Rose is
informed and believes that Ruffin directed leasing negotiations with Rose as well as leasing
amendments in December, 2011, March through April, 2014 and June through July, 2015.

6. Rose is informed and believes that Ruffin conveyed his position on leasing issues
through Treasure Island employees Brad Anthony ("Anthony"), Najam Khan ("Khan"), and/or
Jerry Griffis ("Griffis"), all of whom were not authorized to take material actions with respect to
the Lease without the advance approval of Ruffin. Indeed, leasing decisions by Treasure Island
were often delayed or deferred in order to accommodate Ruffin's work and travel schedule.

B. The Lease's Notice Provisions Require Notice to Rose and its Subtenant.

7. On or about June 11, 2011, Rose entered into a sublease for a portion of the leased
Premises with Senor Frog's Las Vegas, LLC ("Senor Frogs") as the subtenant.

8. Section 15 of the Lease identifies certain events of default whereby Rose may be
deemed to be in default of the Lease ("Events of Default").

9. Such Events of Default include Rose's failure "to pay any installment of Rent or
any other amount or charge required to be paid by Tenant to Landlord pursuant to the terms of
this Lease, and such failure continues for ten (10) days from Landlord's written notice to

Tenant . ..."
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10. Section 19.6 of the Lease identifies the manner in which the parties are to provide
"[a]lny notice or other communication required or permitted to be given by a party
hereunder . . . ."

11.  Pursuant to Section 19.6, any notice to Rose must be directed to the attention of
Susan Markusch at the address identified. Additionally, a copy of any such notice must be
provided to Senor Frogs.

12. Section 19.20 of the Lease governs the process by which the landlord shall remedy
its default.

13. On or about April 30, 2014, the parties entered into a Fifth Amendment of the
Lease which, among other things, updated certain contact information for notice purposes under
the Lease with respect to both Rose and Senor Frogs and imposed an additional requirement that
Senor Frog's counsel be copied on any notice.

C. Treasure Island Breaches the Lease by Failing to Provide Adequate Notice.

14.  On or about May 14, 2015, Treasure Island sent correspondence purporting to
provide Rose with notice of an alleged breach of the Lease ("Alleged Breach Notice").

15. However, despite the terms of Section 19.6, Treasure Island failed to deliver its
Alleged Breach Notice to the attention of Susan Markusch. Additionally, Treasure Island failed
to send a copy to Senor Frogs or counsel for Senor Frogs.

16.  Having failed to comply with the Lease's express notice provisions, Treasure
Island cannot claim that Rose is in default of the Lease.

17.  Treasure Island’s failure to comply with the Lease’s express notice provision
prevented Rose's performance of the Lease.

18.  Despite this, Treasure Island sent correspondence to Rose on or about May 28,
2015, purporting to terminate the Lease ("Alleged Termination"). However, like the Alleged
Breach Notice, the Alleged Termination failed to comply with the notice requirements of
Section 19.6.

19.  Treasure Island filed its Complaint against Rose that same day.
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20.  Rose is informed and believes that Ruffin was the ultimate decision-maker behind
the Alleged Breach Notice and the Alleged Termination. Rose is informed and believes that
Ruffin was uninformed or otherwise failed to cross-check Treasure Island's notice practices and
the terms of the Lease.

21.  Rose is informed and believes that Ruffin directed his staff and/or agents to use
this dispute as an opportunity to develop a direct relationship with Senor Frogs or otherwise
eliminate any Rose leasing relationship in order to seize the Premises for other business purposes.

D. Treasure Island Commits Additional Breaches of the Lease.

22.  Following the time that Treasure Island delivered the Alleged Termination, Rose
has attempted, on numerous occasions, to tender rent under the Lease via both wire transfers and
cashiers' checks. However, Treasure Island has refused to accept these tenders in violation of the
unambiguous terms of the Lease, including Section 3.1's requirement that Rose pay Treasure
Island rent "at Landlord's address for notice ...."

23. In light of this, Rose sent Notices of Lease Default to Treasure Island
representatives on September 11, 2015.

24.  Treasure Island has failed to attempt to cure or otherwise respond after the receipt
of the default notices.

25.  Rose is informed and believes that Ruffin authorized the payment refusals or was
uniformed and failed to direct Treasure Island's payment tender and acceptance practices or
otherwise ensure compliance with the Lease.

FIRST CAUSE OF ACTION

(Breach of Contract)
26.  Rose repeats and realleges the allegations set forth in paragraphs 1 through 25
above as though fully set forth herein.
27.  The Lease sets forth certain notice requirements that Treasure Island must follow
in order to provide Rose valid and sufficient notice.

28.  Despite agreeing to these notice requirements, Treasure Island has breached them.
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29.  In light of its failure to provide sufficient notice, Treasure Island's Alleged
Termination is invalid and a breach of the Lease.

30.  Rose has continued to attempt tender of its rents under the Lease. However,
Treasure Island continues to breach the Lease by rejecting Rose's attempts at tender.

31.  Treasure Island’s failure to provide notice pursuant to the Lease and refusal to
accept Rose’s attempts at tender prevents Rose’s performance under the Lease.

32.  Rose provided Notice of Default on September 11, 2015.

33.  Rose has attempted to perform all of its obligations under the Lease.

34.  Rose has been damaged by Treasure Island's breaches.

35.  Rose has been forced to hire an attorney to prosecute this action and therefore
seeks recovery of their attorney's fees and court costs.

SECOND CAUSE OF ACTION

(Breach of Implied Covenant of Good Faith and Fair Dealing)

36.  Rose repeats and realleges the allegations set forth in Paragraphs 1 through 35
above as though fully set forth herein.

37.  Implied in every agreement under Nevada law is the obligation of good faith and
fair dealing.

38.  Rose believes that the notice and rent provisions of the Lease are clear and
unambiguous; to the extent that Treasure Island has discretion under either provision, there is an
implied covenant of good faith and fair dealing that prevents Treasure Island from exercising any
discretion unfairly.

39.  Treasure Island breached its duty of good faith and fair dealing by, among other
things, delivering notices under the Lease in an unfair manner designed to prevent performance
and attempting to contract directly with Senor Frogs. Treasure Island's actions were unfaithful to
the purpose and intent of the Lease.

40.  Treasure Island also breached its duty of good faith and fair dealing by failing to

accept Rose's ongoing tender of rent.
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41.  Asresult of the acts and omissions of Treasure Island, Rose's justified expectations
under the Lease have been denied.

42.  Rose has been forced to hire an attorney to prosecute this action and therefore
seeks recovery of their attorney's fees and court costs.

THIRD CAUSE OF ACTION

(Declaratory Judgment)

43.  Rose repeats and realleges the allegations set forth in Paragraphs 1 through 42
above as though fully set forth herein.

44. A true and ripe controversy exists between Rose and Treasure Island as to their
respective rights regarding the Lease.

45.  As set forth in the Lease, Treasure Island must comply with certain notice
requirements in order to provide Rose notice of any alleged breach.

46.  However, in sending the Alleged Breach Notice and Alleged Termination, as well
as rejecting Rose's tenders, Treasure Island failed to comply with these notice requirements.

47.  Treasure Island has refused to accept properly tendered rent payments.

48.  Declaratory relief pursuant to NRS 30.040 is necessary to declare the respective
rights, responsibilities and obligations of Rose and Treasure Island under the Lease.

49.  Rose seeks a declaratory judgment from this Court that Treasure Island failed to
comply with the notice requirements of the Lease and, therefore, the Alleged Breach Notice and
Alleged Termination are ineffective.

50.  Rose also seeks a declaratory judgment from this Court that if Treasure Island
failed to comply with its leasing obligations, Treasure Island is not entitled to the relief request in
its Complaint.

51.  Rose has been forced to hire an attorney to prosecute this action and therefore
seeks recovery of their attorney's fees and court costs.

WHEREFORE, Rose prays for judgment as follows:

1. Direct, incidental and consequential damages against Treasure Island in an amount

to be proven at trial but, in any event, in excess of $10,000.00;
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2. For a declaratory judgment finding that:

(a) Treasure Island's Alleged Breach Notice and Alleged Termination are

invalid;
(b) Rose has not defaulted under the Lease;
(©) The Lease between the parties' remains in effect.
3. For a temporary and permanent injunction precluding Treasure Island from

moving forward with terminating the Lease and denying Rose its leasehold interests in the

Premises.
4. An award of reasonable costs and attorneys' fees;
5. Prejudgment and post-judgment interest on the foregoing sums at the highest rate

permitted by law; and
6. Any additional relief this Court deems to be just and proper on the evidence
presented at trial.
DATED this 16th day of November, 2015.
PISANELLI BICE PLLC

By: __/s/Jarrod L. Rickard

James J. Pisanelli, Esq., Bar No. 4027
Jarrod L. Rickard, Esq., Bar No. 10203
400 South 7th Street, Suite 300

Las Vegas, Nevada 89101

Attorneys for Rose, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of PISANELLI BICE PLLC, and that on this

16th day of November, 2015, I caused to be served via the Court's E-Filing system true and
correct copies of the above and foregoing DEFENDANT'S FIRST AMENDED
COUNTERCLAIM to the following:

Patrick J. Sheehan, Esq.

John H. Mowbray, Esq.
FENNEMORE CRAIG, P.C.

300 South Fourth Street, Suite 1400
Las Vegas, NV 89101

/s/ Shannon Thomas
An employee of PISANELLI BICE PLLC




IN THE SUPREME COURT OF THE STATE OF NEVADA

ROSE, LLC, aNevada limited liability
company,

Appdlant,
VS.

No 71941 Electronically Filed

Feb 01 2017 09:07 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

TREASURE ISLAND, LLC, a Nevada
limited liability company,
DOCKETING STATEMENT
Respondent. CIVIL APPEALS

GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP
14(a). The purpose of the docketing statement isto assist the Supreme Court in
screening jurisdiction, classifying cases for en banc, panel, or expedited treatment,
compiling statistical information and identifying parties and their counse.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The
Supreme Court may impose sanctions on counsel or appellant if it appears that the
information provided is incomplete or inaccurate. Id. Failureto fill out the
statement completely or to fileit in atimely manner constitutes grounds for the
Imposition of sanctions, including afine and/or dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 26 on
this docketing statement. Failure to attach all required documents will result in the
delay of your appeal and may result in the imposition of sanctions.

This court has noted that when attorneys do not take serioudly their obligations
under NRAP 14 to complete the docketing statement properly and conscientioudly,
they waste the valuable judicial resources of this court, making the imposition of
sanctions appropriate. See KDI Sylvan Poolsv. Workman, 107 Nev. 340, 344, 810
P.2d 1217, 1220 (1991). Please use tab dividers to separate any attached
documents.
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1. Judicial District County Eighth Department 11

County Clark Judge Elizabeth G. Gonzalez

Digtrict Ct. Case No. A-15-719105-B

2. Attorney filing this docketing statement:
Attorney Daniel F. Polsenberg and Joel D. Henriod

Telephone 702-949-8200

Firm LeEwiSROCA ROTHGERBER CHRISTIELLP

Address 3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Client(s) Rose, LLC

If thisis ajoint statement by multiple appellants, add the names and addresses of
other counsel and the names of their clients on an additional sheet accompanied by
acertification that they concur in the filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Patrick J. Sheehan and John H. Mowbray Telephone (702) 692-8000

Firm FENNEMORE CRAIG, P.C.

Address 300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101

Client(s) Treasurelsland, LLC

(List additional counsel on separate sheet if necessary)

4, Nature of disposition below (check all that apply):

<] Judgment after bench trial [ ] Dismissal:

[ ] Judgment after jury verdict [ ] Lack of jurisdiction

[ ] Summary judgment [ ] Failureto state aclaim
[ ] Default judgment [ ] Failureto prosecute

[ ] Grant/Denial of NRCP 60(b) relief [_] Other (specify)
2



[ ] Grant/Denial of injunction [ ] Divorce Decree:
[ ] Grant/Denia of declaratory relief [ ] Original [ ] Modification
[_] Review of agency determination [_] Other disposition (specify):

5. Does this appeal raiseissues concerning any of the following? No.

[_] Child Custody
[ ]Venue
[_] Termination of parental rights

6. Pending and prior proceedingsin thiscourt. List the case name and
docket number of all appeals or origina proceedings presently or previously
pending before this court which are related to this apped:

None.

7. Pending and prior proceedingsin other courts. List the case name,
number and court of all pending and prior proceedings in other courts which are
related to this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and
their dates of disposition:

None.

8. Nature of the action. Briefly describe the nature of the action and the result
below:

~ Thislitigation stems from a dispute regardi ng the parties’ lease. The
district court ruled that Treasure Island, the landlord, was {_Uﬁlfled in
terminating the lease with Rose LL C, its tenant, after a notice of default.
Although the notice did not compl %/ with the written requirements of the
lease as amended, the district court found that the notice complied with a
prior oral agreement between Treasure Island’s general counsel and Rose’s
president. The court entered declaratory judgment in Treasure Island’ s favor
on the termination of the lease, dismi as moot Treasure Island’s claims
for breach of lease, and denied Rose's counterclaims under the lease.

Thisis an appea from the final orders and judgment, which terminate
the lease with Treasure Island, as well as an award of attorneys' fees.

9. I ssues on appeal. State specifically all issues in this appea (attach separate
sheets as necessary):



1. Did the district court err allowing the termination of along-
term' |ease based on an alleged oral modification of the notice provision,
where the notice concededly did not comply with a subsequent written
amendment to the notice provision?

2. Did the district court err in excusing Treasure Island from
technical compliance with the lease while punishing Rose for atechnical
default that was cured and resulted in no damages to Treasure |sland?

3. Did the district court err in denying Rose’ s counterclaims under
the lease?

4. Did the district court abuse its discretion in its award of
attorney’s fees?

10. Pending proceedingsin thiscourt raising the sameor similar issues. If
you are aware of any proceedings presently pending before this court which raises
the same or similar issues raised in this appedl, list the case name and docket
numbers and identify the same or similar issue raised:

N/A

11. Constitutional issues. If this appeal challenges the constitutionality of a
statute, and the state, any state agency, or any officer or employee thereof isnot a
party to this appeal, have you notified the clerk of this court and the attorney
genera in accordance with NRAP 44 and NRS 30.130?

X N/A
[ ]Yes
[ ]No

If not, explain:
12. Other issues. Doesthis appeal involve any of the following issues? N/A

[ ] Reversal of well-settled Nevada precedent (identify the case(s))

[_] Anissue arising under the United States and/or Nevada Constitutions
[ ] A substantial issue of first impression

[ ] Anissue of public policy

! A ten-year initial term with options to extend another 20 years.
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[ ] Anissue where en banc consideration is necessary to maintain
uniformity of this court’s decisions

[ ] A ballot question

13. Trial. If thisaction proceeded to trial, how many days did thetrial last?
2 days.

Was it abench or jury trial? Bench

14. Judicial Disgualification. Do you intend to file amotion to disqualify or
have ajustice recuse him/herself from participation in this appeal? If so, which
Justice?

No.
TIMELINESS OF NOTICE OF APPEAL

15. Dateof entry of written judgment or order appealed from 11/7/16
(Exhibit A); 12/14/16 (Exhibit B); 12/21/16 (Exhibit C); 1/10/17 (Exhibit D);
1/10/17 (Exhibit E)

If no written judgment or order was filed in the district court, explain the
basis for seeking appellate review:

16. Datewritten notice of entry of judgment or order was served 11/7/16
(Exhibit A); 12/16/16 (Exhibit B); 12/22/16 (Exhibit C); 1/11/17 (Exhibit D),
1/11/17 (Exhibit E)

Was service by:
[_] Delivery
<] Mail/electronic/fax

17. If thetimefor filing the notice of appeal wastolled by a post-judgment
motion (NRCP 50(b), 52(b), or 59)

(@  Specify the type of motion, the date and method of service of the
motion, and the date of filing.



[[JNRCP50(b) Dateof filing  N/A
XINRCP52(b) Dateof filing  11/18/16 (Exhibit F)
INRCP59  Dateof filing  11/18/16 (Exhibit F)

NOTE: M otions made pursuant to NRCP 60 or motionsfor rehearing or
reconsider ation may toll thetimefor filing a notice of appeal. See AA
Primo Buildersv. Washington, 126 Nev. _, 245 P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion 12/14/16 (Exhibit B)

(c) Datewritten notice of entry of order resolving tolling motion was served
12/16/16 (Exhibit B)

Was service by: N/A

[_] Delivery
X] Mail/Electronic/Fax

18. Date notice of appeal filed 12/7/16 (Exhibit G); 1/17/17 (Exhibit H)

If more than one party has appealed from the judgment or order, list the date
each notice of appeal was filed and identify by name the party filing the
notice of appeal:

N/A

19. Specify statute or rule governing the timelimit for filing the notice of
appeal, e.g., NRAP 4(a) or other

The time limit for filing the notices of appeal from the final judgment
and order granting fees are governed by NRAP 3A(b)(1) and 3A(b)(8).

SUBSTANTIVE APPEALABILITY

20. Specify the statute or other authority granting thiscourt jurisdiction to
review thejudgment or order appealed from:

(@ X NRAP3A(b)(1) [ ] NRS 38.205
[ ] NRAP 3A(b)(2) [ ] NRS233B.150
[ ] NRAP 3A(b)(3) [ ]NRS 703.376

[X] Other (specify) NRAP 3A(b)(8)
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(b)  Explain how each authority provides abasis for appeal from the judgment or
order:

Thisis an appeal from what may have been afina “judgment”
pursuant to NRAP 3A(b)(1).

A fina judgment and order granting fees were entered on January 11,
2017 (Exhibits D and E), and appellant’ s amended notice of appeal perfects
this Court’ s jurisdiction.

21. List all partiesinvolved in the action or consolidated actionsin the
district court:

(@ Parties:

Treasure Idland, LLC
Rose, LLC

(b) If al partiesin the district court are not parties to this appeal, explain
in detail why those parties are not involved in this appedl, e.g.,
formally dismissed, not served, or other:

N/A

22. Giveabrief description (3to 5words) of each party’s separate claims,
counter claims, cross-claims, or third-party claims and the date of for mal
disposition of each claim.

Plaintiff filed its“Complaint” on May 28, 2015 for breach of lease
and declaratory relief (Exhibit 1).

Defendant filed its “First Amended Counterclaims’ on November 16,
2015 for breach of contract, breach of implied covenant of good faith and
fair dealing and declaratory judgment (Exhibit J).

All claims were resolved by the “Final Judgment,” entered on January
11, 2017 (Exhibit E).



23. Didthejudgment or order appealed from adjudicate ALL the claims
alleged below and therightsand liabilities of ALL the partiesto the action or
consolidated actions below?

X] Yes
[ ]No

24. If you answered “No” to question 23, complete the following:

(@  Specify the claims remaining pending below:

(b)  Specify the parties remaining below:

(c) Didthedistrict court certify the judgment or order appeaed from as a
final judgment pursuant to NRCP 54(b)?

[ ]Yes
[ ]No
(d) Didthedistrict court make an express determination, pursuant to

NRCP 54(b), that there is no just reason for delay and an express
direction for the entry of judgment?

[ ]Yes
[ ]No

25. If you answered “No” to any part of question 24, explain the basis for
seeking appellatereview (e.g., order isindependently appealable under NRAP
3A(b)):

N/A (Rose' s original notice of appeal from the “Findings of Fact and
Conclusions of Law” (Exhibit A) was premature, but the jurisdictional
defect was resolved by the entry of afinal judgment on January 11, 2017
(Exhibit E), asreflected in the amended notice of appeal)

26. Attach file-stamped copies of the following documents:

e Thelatest-filed complaint, counterclaims, cross-clams, and third-party
clams
e Any tolling motion(s) and order(s) resolving tolling motion(s)

8



Orders of NRCP 41(a) dismissals formally resolving each claim,
counterclaims, cross-claims and/or third-party claims asserted in the
action or consolidated action below, even if not at issue on appea
Any other order challenged on appeal

Notices of entry for each attached order



VERIFICATION

| declare under penalty of perjury that | haveread this docketing statement,
that the information provided in this docketing statement istrue and complete
to the best of my knowledge, information and belief, and that | have attached
all required documentsto this docketing statement.

Rose, LLC Abraham G. Smith

Name of appellants Name of counsel of record
January 31, 2017 /s Abraham G. Smith

Date Signature of counsel of record

Clark County, Nevada
State and county where signed
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that this“Docketing Statement” was filed
electronically with the Nevada Supreme Court on the 31st day of January, 2017.
Electronic service of the foregoing “Docketing Statement” shall be made in
accordance with the Master Service List asfollows:

PATRICK J. SHEEHAN

JOHN H. MOWBRAY

FENNEMORE CRAIG, P.C.

300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101

| further certify that | served a copy of this document by mailing a true and
correct copy thereof, postage prepaid, at Las Vegas, Nevada, addressed as follows:

THOMAS J. TANKSLEY
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145

Dated this 31st day of January, 2017

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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