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NEO 
FENNEMORE CRAIG, RC. 
Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No, 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Tel,: (702) 692-8011 
Fax: (702) 692-8099 
Email: psi-wet-la  
Attorneys for Treasure Island, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LI,C, a Nevada :limited CASE NO.: A. -15-719105-B 
liability company; 

12 
	

Plaintiff, 
	 DEPT,: 	XI 

7 

8 

9 

10 

13 
VS. 

14 
ROSE, LI,C, a Nevada limited liability 

15 company; 

Defendant. 

company, 

Counterclaimant, 

VS. 

21 

29 TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

16 
 

17 	ROSE, LL,C, a Nevada limited liability 

18 

19 

20 

NOTICE OF ENTRY OF FINDINGS OF 
FACT AND CONCLUSIONS OF LAW. 

24 
	 Counterdefendant 

25 
TO: ALL PARTIES AND THEIR ATTORNEY'S OF RECORD: 

26 
'YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the 

27 
FINDINGS OF FACT AND CONCLUSIONS OF LAW was entered in the above- 

28 



referenced matter on the 7 th  day of November, 2016, a copy of which is attached hereto. 

Dated this 7'h  day of November, 2.016. 

FENNEMORE CRAIG, PC. 

By: Ls/ Patrick J. Sheehan 
Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No. 1140) 
1400 Bank of America Plaza 
300 South Fourth St. 14 th  Floor 
Las Vegas, NV 89101 
Attorneys for Treasure Island, .LLC 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig, 

PC. and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS 

OF FACT AND CONCLUSIONS OF LAW was made on the following counsel of record 

and/or parties by electronic transmission to all parties appearing on the electronic service 

6 
	list in Odyssey E-File & Serve (Wiznet): 

&Service Master List 
For Case 

ratAl Treasure Wand LLC, Plaintiff(s) vs. Rose LLC„ Defendant(s) 

 

Fennemore Oalgi Jones Vargas 
Cuntact 
Patrick 

Email 
con-:  

10 

11 

14 

15 

16 

Fennemore Craig, P,C. 
Contact 
Arixn Miller 
:John H. r,19,,Aibray 

Shumway Van 
Contact 
Brent 
Rebekah Griffin 
Sr Marsi- a 

Email 

Emait,  
brE>nt i:Foshtlnrods:12  ,, J .; 	ot n 

:,:,:iitleMSh113134`d.;1 ■ C3f:  

ls/ Adam Miller 
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An Employee of Fennemore Craig, P.C. 
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Patrick J. Sheehan (NV Bar No, 381.2) 
John a Mowbray (NV Bar No, 1140) 
:FENNEMORE CRAIG, P.C. 

1. 300 S, 4 Street, Suite 1400 3 f 
-f Las, Vegas, Nevada 89101 

4 	Telephone: (702) 69244000 
Facsimile: (702) 692-8099 

5 	Emai r 	 . corn.  
Atiorney ;br PIainti(T Measure island, LLC 

7 
	 DISTRICT COURT 

CLARK COUNTY, NEVADA. 

TREASURE ISLAND, LLC, a Nevada 
	

CASE. NO A45-719105-B 
limited liability company, 	 DEPT, NO, XXIX 

Plaintiff, 
11 	

FINDINGS OF FACT AND 
12 
	

CONCLUSIONS OF .LAW 

ROSE, LLC, a Nevada limited liability company, 

14 
	

Defendant, 

15 	
.ROSE. TIC a Nevada limited liability company, 

Counterclaimant, 
1'7 

19 TREASURE ISLAND, - • LT „C a Nevada limited 
L. liability company, 

20 : 
Cour'. erclaimant. 

22 

23 
	 L 	FINDINGS OF FACT 

24 
	 I 	On or about April 13, 2011, Plaintiff, Treasure Island, entered into a Leased 

Agreement ("Lease") with .Defendant, Rose, LLC ("Rose"). 

26 
	 Pursuant to the terms of the Lease, Treasure Island leased space to Rose inside th e  

Treasure island Hotel and Casino in Las Vegas, Nevada (the Proivrty"'L 

One of Rose's obligations under the Lease was to timely pay rent, 



4. 	Per the Lease, rent came in two forms: minimum monthly rent, and quarterly rent 

	

2 	
in an amount equal to 7% of modified gross sales. 

5. 	The Lease provided that the rent for gross sales would be paid pursuant to a certain 
4 

formula and that, within 30 days of the end of each quarter during the lease term, Rose would 

	

5 	
deliver to landlord a writing setting forth the amount of tenant's gross sales made during each 

	

6 	
month of the preceding calendar quarter and, concurrently therewith, pay the landlord the 

percentage rent due and payable for the preceding calendar quarter. 

6, 	In August, 20 12, Treasure Island became aware that Rose was delinquent in 

	

9 	
paying several of its contractors. 

	

1 0 	
Due to a concern that this tailure to pay construction casts could result in a lien 

	

11 	
against the Property, Treasure Island., through its General Counsel, Brad Anthony CAntilotri 

	

12 	
sent Rose a letter reminding, it that no liens were permitted under the Lease. 

13 1 	
8, 	This letter was sent in strict compliance with the Lease's notice requirements 

14 11 
:1 which stated that any latices would be sent to Rose at. a certain address attention Susan Mark,usch 

with a carbon copy to Operad.ara,' 

9, 	Shortly after that letter was sent, Gary Dragul, President of Rose ("Dragul"), called 

	

17 	
Mr. Anthony to discuss the letter that Rose received and to request further relief from the loan. 

16 f 
repayment obligation it had with Treasure Island, 

4- 
:19 4. 

0.During that call, Dragul specifically requested that Anthony send all future 

correspondences dealing with the Treasure Is/and-Rose relationship directly and only to him. 

it . Although Mr. Dragul testified that his memory of the conversation was different 

in that he believed Mr„knthony suggested that Rose designate one person from Rose whom 

Treasure island could deal with in the future he nevertheless agreed that he did in fact tell Mr..: 

Anthony to make all fitture communications to him. The Court 'finds that Mr, Dragul did in fact 

tell Brad Anthony to send all .future notices to him and him alone (not Opera , ora or anyone else), 

3 

20 

22 

24 

26 

: 	4,—, 	• 	 • 
By way of a Fifth Amendment to the iettse the notice a ,t,-idNsses were changed to $tote that any natichs it) Rose were t 

to be scat to a certain address without vecifyinp; nay individuat and to Operadortt at both the origtoat address tinted 
and to o Miami iaw firm. 

28 



13 

26 

12. Mr. Anthony's testimony regarding Mr. Dragul's request to change the notice was 

much more credible than Mr. Drag,u1's tesiiniony related to the issue. For example, during his 

deposition Mr. Dragal stated he did not recall any conversation with Mr. Anthony after the 

August 3 Vil: letter which contained the notices set forth in the lease. However, during the first day 

of testimony upon examination of his own counsel he outlined what he believed occurred during 

the conversation. The.n, upon questioning from the Court he also outlined what he believed 

occurred during the conversation. Then, upon being cross-examined by Plaintiffs counsel he 

again stated that he did not recall any conversation taking place. Plaintiff's counsel asked the 

question as follows: 

Q. 	...Sir, do you recall a telephone conversation that you had with 
Mr. Anthony following receipt of this letter {the August 3 , 2012 letter? 

A. 	[hy Mr. Dragul] I do not. 

Transcript at page 33 lines 2-5 and also at page 34 iines 5-7, This just after his response to the 

Court clearly acknowledging the conversation. See pages 18 and 19, Indeed, the next letter 

between the parties references the conversation between Mn Anthony and Mr. Dragul so the 

conversation must have taken place and it must of taken place in between the August 3i"' 

correspondence and September I 9' correspondence which. followed, 

13. The Court finds that the parties agreed that any further notices would he sent 

solely to Mr. Dragul, 

14. On September 19, 2012, Anthony sent a letter following up on Mr. Dragul's 

request regarding the construction loan repayment. 

15, 	Mr. Anthony complied with Dragtd's request for how notice should be provided I 

and sent the letter directly to Drattul and without Operadora being carbon copied. 

16. 	in the years that followed, 'Irreasure island sent. numerous communications to 

ROse, 

In each instance where money owed to Treasure Island was delinquent, barring 
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2 

26 

cc 
I “ , 041-: .1.9‘ 

- t 	The only exception to this watt a letter from jeny Oriffis, Troasum 	Chief Finanetal Officer, which did 
include notice to Operadora since the subject of that letter was Operadora itself not paying, food eharge.s owed to , 
Treasure Wand, 

one, the communication was sent to Dragui and Operadora was not copied, 

18. In all of its communications with Treasure Is.tand, Rose did not carbon copy its 

subtenant once, Nor was any evidence presented to show that Rose forwarded any of the 

coininttnications it received from Treasure Island to Opc,radora. 

19. On April 30, 2015, Rose breached the Lease when it failed to pay the 7% gross 

sales portion of the rent for the first quarter of 201.5, 

20, As a result, on May 14, 2015, Treasure Island sent .Rose a n.otice. 

21, Mr. Dragul Roses President testified that his company had many tenants and that 

if any tenant failed to pay rent when due he would begin proceedings to evict that tenant 10 days 

afier said tenant defaulted on his rental obligations. 

Pursuant to Mr. Dragars instruction the Notice was sent to Mr, .Draglit and not to 

Susan Markaseh or Orteradora. 

23. Out of an abundance of caution, Mr. Anthony mailed a copy of the notice to the 

only other officer of Rose, LLe its legal counsel, Elizabeth Gold. 

24. Ms, Gold was the person who signed all of the contracts in this matter. 

The letter advised Rose, LLC that it was delinquent on its rent and that it had ten 

days to cure that delinquency or it would be in default. 

	

26. 	Pursuant to the express terms of the parties' Lease Agreement, if the overdue rent 

payment was not paid within ten days of the notice, Treasure.. island had the right to terminate the 

parties' lease. 

	

27, 	The Court finds that Rose, 1.,LC, did in fact receive the notice and did not pay the 

full amount of overdue rent between May 14 and May 28. 

28. This nonpayment occurred despite Rose having been paid $247,500 from ha 

subtenant for the months of January, February and March, which amount represents roughly the 

equivalent of the rent monies owed to Treasure Island pursuant to Roses lease with Treasure 
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19 

20 

17 

26 

Island, 

29, 	The evidence showed that E1i -2..abeth Gold received a copy of the notice of default 

no later than May 15, 2015, since she called 13rad Anthony on that day and requested additional 

time to pay the overdue rent, which Mr. Anthony said Treasure island would not give Rose. 

30. Mr. Anthony so testified and. i'dizabetia Gold did not testify in the trial to dispute 

this testimony. Mn Anthony's testimony in this regard is corroborated by a letter which Ms, Gold 

drafted on May 29 which referenced her being emailed the May 14th Notice, 

31. The Court finds that Mr. Dragul was advised of the May 14 Notice shortly after 

Ms. Gold's receipt of the same, This is because Mr. Dragul testified he spoke with Ms. Gold 

every morning and several times a day. See transcript at page 40 lines 1-9, 

32. Although Mr. Dra,gui testified that he personally did not receive a copy of the 

Notice until he received a phone call from David Krouliam on May 28 or 29 his testimony is not 

credible. 

33, in Mr. Dragul's deposition, he testified he believed he was advised of the 

on May 26, 

34, Although Mr, Dragul coyly testified that he did not see a copy of the notice until 

he returned to his office he was obviously told about the Notice. 

35, Plaintiffs counsel asked Mr. Dragul if he was told about the notice even though he 

did not see the notice and he testified, "1 don't remember," See transcript at page 49 lines 17- 9. 

16, 	The Court believes it is ear the Mr. Dragul was advised of the Notice by May 15 

and. certainly well. before May 28, 

37. in addition to Rose receiving the notice through Ms, Gold, the evidence showed I 

that Ms, Markusch (the person mentioned under the original notice provision) also was aware of 

the notice since she sent a partial payment for the outstanding rent due shortly after the May 14 

notice was received. 

38. Rose ,.1.,,U.:: had its own sublease with an entity called Seiior Frogs Las /ego, 1..1.,C 

("Sefior Frogs"), 
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39, Serior Frogs is a subsidiary of Operadora., 

40, Pursuant. to an express provision in the sublease between Rose and Seor Frogs, 

Rose had a duty to provide a. copy of any delimit notices it received from Treasure Island to Sehor 

Frof..T.,s/Operadora, 

41, Rose never sent a copy of the May 14th default notice to Senor FrogslOperadora, 

	

6 	
On May 28, Treasure Island terminated its lease with Rose via a letter sent by its 

counsel. 1:Ircnoch 

	

'7 
	

Following receipt of this Notice of Termination Rose attempted to pay the rent, 

which Mr. Dragul admitted was overdue since it was due on April 30 th , 

	

3,0 	
44, 	However, Treasure Island had already terminated the lease and this action seeking 

declaratory relief by both parties began, 

	

45. 	Upon finding out about Treasure Island's termination of Rose's lease, Set'ior 

Frogs/Operadora hired counsel from Florida to contact Treasure Island, 

	

14 	
46, 	Said counsel did. contact Treasure Island (through its counsel), 

	

15 	
47. 	That communication was memorialized in an email setting forth Sehor 

16 

17 
11 Frogs/Opera era's position at the time, 

 

48, 	The email dated June 3, 1015, d iot mention the fact that Sefior Frogs would 

lave paid any overdue amounts owed by Rose to Treasure Island. 

49, The testimony showed that Senor Frogs had already paid Rose a )roximately 

5247,500 for the three months involved in the rent delinquency by Rose-January, .February and 

March, 2015. 

50, The email states: 

S.A. 	, datrd 
s.suu ty tier 

.eo cut between Rose, 1 
discoss ,f:d, under Seetion 	; 
affe { ed by a default by Rose, LLC as the prime tenant. 

As we further discussed, Rose, LLC is disputing the default. You hWs:e 
confirmed with rue that your client does not plan on taking any aoion 

18 

19 

22 

23 

25 

26 

27 

(: Y.. A. I C 

thank you for our time.today. This email will confirm our 
discussions. The letter hum Mr. Wiri)0:in to Rose, 1_1[X and operadora 

'20l 5. was sent to • nty client fur 
• Fiffti. Amendment ti:) .  Lease: 

jaY 

4,7V, 6 



tintll the d.spute: %vitt) Rr y 	.1 
settlement lietw ,;ien 	 kA; 

'xieh 	 to COW tC 

	

Ri is 	 p<1.5 

1:.)1i 	 d 	C..t 	 , cf:e.)1i 	iji:Ord:11•11:. with 
Section 9 of the l'ilth Amendment. 

Thanks again for your assistance, Please copy me on any further 
correspondence. My contact inforrnation is below." 

51, 	Following this email Soilor Frogs did not intervene in this case and is not a party 

to this action and thus its rights are not subject to this action. 

9 It 
	

CONCLT1SIONS  0.  .• LAW 

1. 	The court finds that the lease between Rose and Treasure [stand has been 

Rose's rp nt that the termination was not proper because the May 14 default 

notice sent to Rose was not sent to the attention of Susan Markusch is without merit tbr the 

thllowing reasOnS any one, cyf which would be aufflcient 

A, 	The parties orally modified the lease when Mr. .Dragul told Mr, Anthony to send 

all .future correspondence to him and him alone sometime between August 31 and 

September 9, 2012. 

"[Plarties to a written contract who agree to new terms may orally modify the contract." 

Jensen v. „iren,s'en, 104 Nev. 95, 98 (Nev. 1988)(internal citations omitted). "Moreover, 

parties consent to modification can be implied from conduct consistent with the asserted 

modification." "Parrit evidence can he admitted to show an oral agreement moditYt . ng 

a contract," M., citing, Silver Dollar Club v. Cosgriff Nvor? Co., 80 Nev, 108, 110, 389 

P.2d 923, 924 (l 964). This is the case despite a provision stating that the contract can 

only be modified in writing 

Parties may change, add to and totally controt what they 
did in the past. They are wholly unable by any contractual 
action in the present, to limit or control what, they may 
wish to do contractually in the future. Even where they 
include in the mitten contract an express provision that it 
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:14 

can only be modified or discharges by a subsequent 
agreement in writing, nevertheless their later oral 
agreement to modify or discharge their written. contract is 
both provable and effective to do so, 

Silver Dollar Club v, Crisgriff Neon CV, 80 Nev. 108, 111, 389 P.2d 923 924 (1964) . 

citing Simpson on Contracts § 63, at 228 (emphasis added), 

13. 	Under the doctrine. of estoppel. To prevail on an argument of estoppel, the party 

asserting the defense must ,proveTtitir elements1 

The party to be estopped Mst be apprised of the true facts; 

He must intend th.at his conduct shall be acted upon, or 
must so act that the party asserting estoppel has a right to 
believe it was so intended, 

The party asserting the estoppel must be ignorant of the 
true state of facts; 

He must have relied on his detriment on the conduct of the 
party to be estopped. In addition silence can raise an 
estoppel quite as effectively as can words, Teriano v, Nev, 
State Bank, 121 Nev, 217, 223, 112 P3,d 1058, 1062 
(2005), 

Here, Rose was aware of Treasure lsland's decision not to send numerous notices to the 

attention of Susan Markusch after Mr. Dragui had instructed Mr. Anthony to send all 

notices to his attention, Thus, Rose was aware that all future notices after August 31, 

2012 were being seat to Mr. Dragui and. not Ms. Markusch, Similarly, when Mr. Dragul 

asked Mr. Anthony to send all future notices to his attention, he obviously intended that 

his conduct would be acted upon by Anthony, Next, Treasure Island was clearly ignorant. 

to any change in direction by Rose to change the person who the notice needed to he sent 

to from Mr. Dragtil back to Ms. Markusch since the evidence showed E.)tagui never 

changed his direction to have all notices sent to his attention and his attention alone. 

Finally, Treasure Island met the last element since it relied to its detriment by sending the 

notice to the attention Mr. Dragul instead of Ms. Markusch, 

I0 

1, 1 
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Estoppel is a so applicable since the evidence showed that numerous notices were sent  

the attention of Mr. Dragul and not Ms. Markusch after the August 31, 2012. letter and 

neither. Dragul or Rose objected, See also, Cheger, inc. v. Piainlers and Decorators, 98 

Nev, 609, 61.4, 655 1'2.d 996, 998-99 (1982 ("This court has noted that the silence can 
5 I 

raise in estoppel quite. as effectively as can words"); Goidstein v, Hanna, 97 Hey, 559, 

562 (Nev, 1981) (internal citations omitted) ("Thus, a person remaining silent when 

ought, in the excess of good faith, to have spoken, will not be allowed to speak when he 
8 	

ought in the exercise of good faith, remain silent') 
9 

1.0 
	C. 	The Court. finds that as a result of the conversation between Mr. Dtagui and Mr, 

Anthony, Rose waived its right to claim the notice should have been sent to the attention 

12 

	

	of Ms. Markusch instead of Mr, Dragui. His conduct in requesting that any future notices 

he sent to him and him alone was an intentional relinquishment of any requirement on 

:14 11 

	

	Treasure island's part to send the .notice to attention of Ms, Markuslth, In addition, the 

failure to raise any issues concerning the subsequent notices, which were all sent to the 

:16 

	

	attention of Mr. Dragul ami. not Ms. Markuscli evidence of intention to waive the right 

and thus a waiver is implied fr(un said conduct, .Mithban v, MGM Grand Hotels, Inc., 100 

1%4 
	 Nov, 593, 596, 691 P24 421, 423-24 (1984), See also, Novas v. Ation.tic Ins. Co., 96 

1.9 
	Nev, 586, 588 (Nev. 1980) (internal citations omitted). (The intent of waiver may be 

2 0 
	expressed or implied from the circumstances.) 

2 "I 	
Rose's claim is also without merit since it received actual notice and Ms. 

Markuseh herself received notice. in Stonehenge Land Co, v. I.?eazer Homes Inve.sTments, 

all 893 N.E. 2.d 855 863 (Ohio Ct. App: 2008) the court held that "Where there is 

24 	
evidence of actual notice, a technical deviation from a contractual notice requirement will 

25 	
not bar the action fiv breach of contract brought against' a party that had actual notice." 

See also, 	Poli2zotto v. D'Agostino, 129 So, 534, 536 (La. 1910) ('"[M]ere 

informalities do not violate notice so long as they do not mislead, and give the neeessa 

CRAM 



information to the proper party."); Bd. of Comotcrs 3-?, Turner .Marine Bulk Inc., 62-9 So, 

2d 1278, 1283 (La. Ct. App. 1993) ("Where adequate notice is in fact given and its 

receipt is not contested, technicalities of form may be overlooked."). In this case it is 

clear Rose received actual notice and thus suffered no harm, 

F. 	Treasure Island substantially complied with any notice obligations to Rose, In 

Hardy Cos v. SNMARK, LLc, 126 Nev. 528, 536 (Nev, 2010) the court found that 

	

8 
	substantial compliance with notice provisions is mot when the owner has actual 

knowledge and is not prejudiced. In this case it was clear Rose had actual knowledge of 

	

1 0 
	 the notice and the opportunity to cure the default during the ten-day notice period. This 

	

11 
	provides the fifth reason why Rose's argument that the notice to it was ineffective has no 

	

12 
	merit, 

13 11 

14 g 
i; defense given the 

:15 

reumstanil'es in this case. 

3. 	Rose. may not raise 'treasure Island's failure to carbon copy Operadora. as a 

16 

10 

2 3 

Rose cannot raise any claims regarding Treasure Island's failure to notice Seller 

Frogs since that claim, belongs to Seim Frogs, Seflor Frogs is not a party to this case. 

Instead, the issue only involves whether or not Treasure island's termination of the Rose 

Lease was effective, Any notice obligations to Sefior Frogs were a separate obligation. 

that Treasure Island had to Seflor Frogs and that is not an issue that could be raised by 

Rose pursuant to established law. Pierce v. Gentry ins., 421 N. ,E 2d 1252 (App. Ct. 

Mass. 1981), (Notice to the insured and notice to the mortgagee have discrete purposes, 

however, and it is difficult to see how, as to the party who receives notice, a failure to 

notice to the other, can be anything but merely formal, This quality of separate 

obligations has been noted particularly, where, as in the instant case, the insurance policy 

contains a so-called 'standard mortgage Clatii3e (Citations omitted.) Under that clause 

the result has been that the Courts have held that the agreement of the company with the 

mortgagee being separate and divisible from that with the mortgagor, ,) See also, e.g., 

20 
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25 
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27 :11  
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24 11 
ii 

25 

6 

27 :1 

20 

Ellwood v. Am, Stater Ms. Co,, 638 N.E.2d 1193, 1195 (11, App, Ct, 1994) ("[Illaintiff, 

who admittedly received notice and failed to pay the premium, seeks to void defendant's 

purported cancellation based on the fortuitous fact that defendant is unable to establish 

that. it notified the mortgagee. We agree 	. that this would result in an 'unjustified 

windfall. to the insured,"); 	arliey v, Assocs, Disc. Corp., 58 So, 2d 857 , 859 (Fla, 1)52) 

to the mortgagee as required by statute) had no effect on the proper notice of 

cancellation given appellant by the premium finance company."); Alate las. Ca, r, 

AlcCrae, 384 S,E,2d , 2 (1\1,C, 1989) ("Only detective notification to the insured renders 

cancellation of the .policy ineffective and extends the liability of the insurer."). 

B. Even if Rose could raise the issue of Treasure island's failure to notice Seilor 

Frogs/Operadora it is eatoppod from doing so. Drip! told Anthony to send any default 

notices to him and not anyone else. As a result, when Anthony sent the notices to Dragul 

and not anyone else Rose cannot argue that said notice was defective pursuant to the 

estoppel law and reasons cited above, 

C. Rose waived any claims fOr the same reasons also. Similarly, Dragurs insistence 

that any notices be sent to him and him alone constitutes a waiver of any argument that 

Treasure Island should have sent the notice to Seaor Frovs/Operadora, 

23 	1), 	hoses failure to send the notice to Senor Frogs under its own obligation 

precludes Rose from alleging that the notice was ineffective since Senor Frogs was not 

carbon copied. This is true under the doctrine of materiality. if Rose felt that Treasure. 

Island's obligation to send the notice of default to SekOr Frogs was a material term of its ; 

(as opposed to Senor Frogs) contractual riglas with Treasure island then it clearly would 

have sent the notice on to Senor Frogs pursuant to its own contractual obligation. Rose 
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13 
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it 	
not sending Ow notice to Setior Frogs pursuant to its own contractual obligations shows 

that although the notice obligation from Treasure Isla id to Senor Frogs might have been 

material to Schor .Frogs, Rose did not believe it was material to it since it failed to send 

on the notice to Selior Frogs pursuant to its own obligations. 

The UnClem hands doctrine also applies. First, since Rose received the rent from 

its subtenant and did not turn those monies over to Treasure Island. The facts were dear 

that the subtenant Operadora would pay Rose $82,500 per month under the sublease and 

Rose would in effect take those saute monies and pay those over to the landlord, 

Although the subtenant Seiltir Frogs paid Rose $247,500 for January, February and 

March of 2015 Rose did not take those monies and pay the landlord Treasure Island, it 

cannot now complain that Treasure Island's failure to notice Senor Frogs somehow 

excuses its non-performance under these circumstances, Similarly, the unclean hands 

doctrine prevents Rose from arguing that Treasure Island's failure to carbon copy 

Operadora on the May 14 th  Notice excuses Rose's, non-performance since it had the same 

obligation and failed to do so, Again Rose had clear contractual obligations to send any 

default notices it received to Senor Frogs, The evidence is cleat that Rose never sent any 

notices it received from Treasure Island to Sehor Frogs including the May 14 n Notice, 

Therefbre it cannot now allege that it is somehow excused for its non-peribrmartec under : 

its contract with Treasure Island because Treasure Island did not carbon copy Operadora. 

The unclean hands doctrine generally bars a party from receiving equitable relief 

because of that party's own inequitable conduct. It precludes a party from attaining an 

equitable remedy when that party's connection with the subject-matter or transaction in 

litigation has been unconscientions, unjust, or marked by the want of good faith, Park v. 

Park, 126 Nev, 745 (201,0) ("the District Court found a connection between Appcilant's 

misconduct, breach of contract, and cause of action for unjust enrichment, „ substantial 

evidence supports the District Court's decision to bar Appellant's unjust enrichment 

28 
FeNiTMORK 	i51 ,3 

A 
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:L1 

claim under the unclean hands doctrine,"), While unclean hands is generally regarded as 

an argument that sounds in equity, the Ninth Circuit has recognized that "Nile EAE)6ean 

hands doctrine applies not only to equitable claims, but also to legal ones." Adler v. Fa 

Rprthiic of Nigeria, 219 K3d 869 (9' h  Cir. 2000), Here Rose's failure, to pay the rent to 

begin with after being paid the same by its subtenant coupled. with its insistence that 

Treasure island not provide Operadera notice, and, perhaps most importantly, failing to 

provide Operadora the default notice itself, despite its specific contractual obligation to 

do so, caused ail the harm to occur. If notice to Operadora was so important to Rose, it 

should have sent the notice to Operadora itself it follows logically that since Operadora 

had already paid Rose the rent necessary to cover the quarterly rent that was due„ Rose 

did not want Operadora to know that Rose had not paid the rent to Treasure Island, In 

any event, pursuant to the unclean hands doctrine, Rose is prevented from relying upon 

the lack of notice to Operadorn to excuse its defautt since its own actions were marked by 

the want of good halt It would be unjust to allow it to use Treasure island's failure to 

copy Senor Frogs to excuse its non-payment of rent under the circumstances of this case, 

4. Based on the 'furegoing, the court concludes that Treasure, Island's termination of 

'PLC's tease was effective and therefore, the lease is of no further force and effect. 

	

5, 	The Court also denies Defendant's counterclaims for the reasons listed above. In 

addition, Treasure Island has accepted the rent and thus Rose's claim that Treasure Island 

breached the lease by failing to accept the rent is without merit. Indeed, the Court is unaware of 

any claim that a tenant can make 'for the failure of the landlord to accept rent. At all times 

Treasure Island allowed Rose to continue to lease the space pending the outcome of this 

litigation and Treasure Island's failure to accept the rent for a few months pending the Court's 

decision on whether the acceptance of the rent would not act as a waiver of Treasure. Island's 

right to terminate this lease is not an actual breach, 
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Dated this 	day of November;  2016, 

Submittt'd by; 

FENNEMORE CRAIG, PC 

01:.S1 	Niti:SN 	(B:u. N(i: 	i•V.i) 
1400 i3zu) oi STWrios 
300 ::;otall ' .0kRtiA St. 	Fioor 
Las Vegas, NV 89101 

A4'torneys for TreasureiIan, LLE 
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&Service Master List 
For Caso .  

- Treasare Island 	Nanlt  	. 	 . 

Nr, nt moro Cvatg.,fanes Varges 
Cantat 
Idek .nn 

Felincmore Craig, 
Conthe.l 
PAn.:•1 
John. 	Mo,,vb.rav 

SbaMway: 

 

Van 
(..oatMzt 

Kamm ier 
Rebeloli 

• ). ,,nntn 	,ova 

8 

9 

Pursuant to NRCP'3(b), I hereby certify that I am an. employee of Fennemore Craig, :1',C. 

and that on November , 2016, service of the FINDINGS OF FACT AND CONCLUSIONS 

OF LAW was made on the following counsel of record and/or parties by electronic transmission 

) ail parties appearing on the e1ectronie se rvice list in Odyssey &Filo & Serve (Wi2TIC): 

24 
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CLERK OFOF THE COURT 

Electronically Filed 

12/16/2016 05:30:37 PM 

NE0 
FENNEMORE CRAIG, P.C. 
Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No. 1.140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Tel.: (702) 692-8011 
Fax: (702) 692-8099 
Email: PShpOt.i.ni .falw,eota 
Attorneys Ar Treasure Island, LIE 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

10 
TREASURE ISLAND, LLC, a Nevada limited CASE NO.: A-15-719105-B 
liability company; 

12 
	

Plaintiff, 
	 DEPT,: 	XI 

13 
VS, 

14 
ROSE, LI,C, a Nevada limited liability 

15 company; 

NOTICE OF ENTRY OF ORDER 
DENYING MOTION FOR  

RECONSIDERATION 

16 
	

Defendant. 

ROSE, LLC, a 'Nevada limited liability 
company, 

Counterclaimant, 

VS, 

21 

TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

Counterdefendant. 

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER 

DENYING MOTION FOR RECONSIDERATION was entered in the above-referenced 
28 

18 

19 

20 

22 

23 

24 

25 

26 

27 



matter on the 14 th  day of December, 2016, a copy of which is attached hereto. 

Dated this 16 th  day of December, 2016, 

FENNEMORE CRAIG, RC. 

By is/ Patrick J. Sheehan 	 

Patrick S. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No, 1140) 
1400 Bank of America Plaza 
300 South Fourth St, 14 th  Floor 
Las Vegas, NV 89101 
Attorneys for Treasure Island, LIC 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig, 

P,C, and that on December 16, 2016, service of the NOTICE OF ENTRY OF ORDER 

DENYING MOTION FOR RECONSIDERATION was made on the following counsel of 

record and/or parties by electronic transmission to all parties appearing on the electronic ,  

service list in Odyssey &File & Serve (Wiznet): 

7 
	

&Service Master List 
For Case 

- Treasure Island L.L.C4   Plaintiff(s)  vs. Rose LLC, Detendarit(s) 
Fenrieiriora Craig Jorimi Vorgas 

Cantgva 
	

Emig 
Sho...Thart 	 paketart14143.....prig,c..o:n  

10 

11 

Fennel:8am Cr1g, PC  
Contact  	 

MillE.?r 
John H. Mov,ibrav 

Email 
4tili.Pr@fsjak.v.i:Eu  

-.iiIIMArjVgNO.MC0D1. 
12 

13 

14 

15 

16 

Shoimvay Van 
C:bntact: 
F..qvi•A 

Giriffin 

&nail 
by£?rli  	 

17 
	dam -Miller 	 --------- 
An Employee of Fetmemore Craig, PC, 

18 

19 

20 

21 

of4 

23 

24 

25 

26 

2 7 
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cato4,  
CLERK OF THE COURT 

Electronical€y Fed 

12,1412016 03:19:01 PM 

ORDR 
FENNEMORE CRAW, PC. 
Patlick J. Sheehan (Bar No. 3812) 
John 'I-I, Mowbray (Bar No. 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, Nevada 891.01 
Id. (702) 692-8000 
Fax: (702) 6924099 
Email psbochanapc  
Attormy . for P c iv :1'reasure _Wand 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

to 
TREASURE ISLAND, LEG, a Nevada 	CASE NO.: A-I5-'719105-B 

11 
	limited liability company, 

DEPT, NO:: Xl 
12 I 	 Plaintlff, 

13 
	

ORDER :DENYING MOTION FOR 

'14 ROSE, EEC, a Nevada limited inthility 
	 RECONSIDERATION 

15 company, 

16 Defendant. 

ROSE, Li.,C, a Nevada limited liability 
company, 

Countcrc man , 

TREASURE ISLAND, LLC , a Nevada 

limited liability company, 

Counterdefendant: 
,,,, •\•".. 

'Defendant 	LLC having filed a Motion for Reconsideration of the Court's Findings 

of .Facts and Conclusions of Law ;  the Court having considered the papers and pleadings on Ilk 

herein and entertained oral argument rega.rding the same, 



cc is HEREBY ORDERED that the Motion for Rtooneideration is denied. 

Dated tins 

ReaptxAfitily Submitted By 

De.c.. -:„.,-.4,,,roer, 2016- , 

FENNEMORE CRAIG, 

Shoehenir• 	3812) 
johr:iL NI owl>: ay (Bar No 1I 40 <1 
1 400 	&\ 

4U 

 

.100 South Fourth SL 	ioor 
Lae Vc4-40, NV 89101 
Attorneys for PidintifteCounterdiventhmts 
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CLERK OFOF THE COURT 

Electronically Filed 

12/22/2016 02:59:33 PM 

1 NE0 
FENNEMORE CRAIG, P.C. 

	

2 	Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No. 1140) 3 
300 S. Fourth Street, Suite 1400 

4 Las Vegas, NV 89101 
Tel.: (702) 692-8011 

	

5 	Fax: (702) 692-8099 
Email: psheehan@fclaw.com  
Attorneys for Treasure Island, LLC 

7 

	

8 
	

DISTRICT COURT 

	

9 
	

CLARK COUNTY, NEVADA 

10 
TREASURE ISLAND, LLC, a Nevada limited CASE NO.: A-15-719105-B 

	

11 	liability company; 

	

12 
	

Plaintiff, 
	 DEPT.: 	XI 

13 
VS. 	

NOTICE OF ENTRY OF JUDGMENT 
14 

ROSE, LLC, a Nevada limited liability 
15 company; 

	

16 
	

Defendant.  

	

17 	ROSE, LLC, a Nevada limited liability 
company, 

Counterclaimant, 

VS. 

21 

TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

Counterdefendant. 

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that a 

JUDGMENT was entered in the above-referenced matter on the 21 St  day of December, 
28 
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19 

20 

22 

23 

24 

25 

26 

27 



1 2016, a copy of which is attached hereto. 

2 
	

Dated this 22" day of December, 2016. 

3 	
FENNEMORE CRAIG, P.C. 

4 

5 
By:  /s/ Patrick J. Sheehan 

6 
	

Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No. 1140) 

7 
	

1400 Bank of America Plaza 
300 South Fourth St. 14 th  Floor 

8 
	

Las Vegas, NV 89101 
Attorneys for Treasure Island, LLC 
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CERTIFICATE OF SERVICE  

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig, 

P.C. and that on December 22, 2016, service of the NOTICE OF ENTRY OF ORDER 

DENYING MOTION FOR RECONSIDERATION was made on the following counsel of 

record and/or parties by electronic transmission to all parties appearing on the electronic 

service list in Odyssey E-File & Serve (Wiznet): 

E-Service Master List 
For Case 

null - Treasure Island LLC, Plaintiff(s) vs. Rose LLC, Defendant(s) 
Fennemore Craig Jones Vargas 

Contact 	 Email 
Patrick J. Sheehan 	 psheehan@fclaw.com   

10 
	

Fennemore Craig, P.C. 
Contact 
	

Email 
11 
	

Adam Miller 	 amiller@fclaw.com  
John H. Mowbray 
	

jmowbray@fclaw.conn 
12 

Lewis Roca Rothgerber Christie 

13 
	

Contact 
	

Email 
Gabriela Mercado 	 gmercadoCalrrc.com  

14 

15 

16 

17 

18 

19 

20 

Lewis Roca Rothgerber Christie LLP 
Contact 
Abraham G. Smith 
Dan Polsenberg 
Jessie Helm 
Joel Henriod 

Shumway Van 
Contact 
Brent 
Rebekah Griffin 
Sam Marshall 

Email 
asmith@Int com  
dpolsenberci@Irrc.com  
jhelm@Irrc.com   
jhenriod@Irrc.com   

Email 
brent@shunnwayyan.com   
rebekah@shumwayyan.com   
samuel@shumwayyan.com   

21 

22 
	

/s/ Adam Miller 

23 
	 An Employee of Fennemore Craig, P.C. 

24 

25 

26 

27 

28 

FENNEMORE CRAIG 
An 
Lns VEGAS 
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CLERK OF THE COURT 

Dection Gaily Filed 
12/2112016 03:29:02 PM 

J J.DG 
. PENNEMORE CRAIG, P.C. 
Patrick J. Sheehan (Bar No, 3812.) 
John H. Mowbray (Bar No. 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 
Tel, (702) 692-8000 
Fax: (702) 692-8099 
Email: ...PAV0,40:4A.,..0,l',0 
.Altarney,Thr Plaine; Treasure Island 

:DISTRICT COURT 

Ric;.i COUNTY, NEVADA 
9 

10 

11 

TREASURE ISLAND, LLC,a Nevada 
limited liability company, 

NO.; A-15-719105B 

DEPT. 
12 
	

Ptah:Id-ft 

13 V$, 
	 JUDGMENT 

14 	
ROSE, LLC. a Nevada lImited liab. 

15 company,  

16 
	

[)cfendant. 

1 

18 

ROSE, 
CU pan 

a Nevada d liability 

19 
	 Counterclaim 

21 TREASURE ISLAND, 	 t e  da 
limited liability company, 

23 
	 COU ordefendant, 

24 
	

This action having come on for trial 
	

the Honorable Judge Gonzalez, presiding, and 

25 
	

the isms having been duly tried an. October 6 and 7, 2016 and the decision having been (July 

26 	rendered, the Court grants declaratory udgm 	reas tire L . 's lease with Rose, ,LC is 

27 	t ninated„iudgment is also hereby entered -for l'rcasure island on Rose, LLe's counter-la 



The Judgment is based on the Findings of Fact and Conclusions of Law previciiy signed ' the 

Court. 

Dated this  O  day of December, 2016. 

N 

Respectfully Submitted By: 

FENNIWORE 

A 	 *Ix 

•
„ 

1W1 	ay No. 	: 
.rolin H. NI:n*0mq (13ar No 1140) 
1400 1a4. O Aij,Wrica 
300 South `tNrth St. 14 th.  Floor 
Las Vegas, NV 89101 
Attorneys for Pleintiffs/Counterdefeadants 
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EXHIBIT D TO
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CLERK OFOF THE COURT 

Electronically Filed 

01/11/2017 02:58:31 PM 

'NEO 
FENNEMORE CRAIG, RC. 
Patrick S. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No, 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Tel.: (702) 692-8011 
Fax: (702) 692-8099 
Email: psheella1afelaw co: n  
Attorneys br Treasure Island, LW 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LLC, a Nevada limited CASE NO A45-719105-B 
liability company; 

2 

3 

4 

10 

DEPT. : 	XI 

NOTICE OF  ..NTRY OF ORDER ,AND 
. 4IJDOJENT GRANTING; TREASURE.  
IS MOTION FOR ATTORNEYS. 
.FEES IN THE  kmayLOF  $126,000  

Plaintiff, 

13 
VS. 

14 
ROSE, LLC, a Nevada limited liability 

15 company; 

16 
	

Defendant. 

17 	ROSE, LIC, a Nevada limited liability 
company, 

Counterclaimant, 

VS, 

21 

TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

Counterdefendant. 

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER 

AND JUDGMENT GRANTING TREASURE ISLAND'S MOTION FOR ATTORNEYS 

18 

19 

20 

22 

23 

24 

26 

27 

8 



FEES IN THE AMOUNT OF $126,000 AGAINST ROSE, 1_,LC was entered in the 

above-refereneed matter on the 10 th  day of January, 2.017, a copy of which is attached 

hereto. 

4 
	

Dated this 11 day -  of January, 2017. 

FENNEMORE CRAIG, P.C. 

7 
U' 
	 .ctian. 

	

8 
	

Patrick J. Sheehan (Bar No, 3812) 
Sohn Ho Mowbray (Bar No. 1140) 
1400 Bank of .America Plaza 
300 South Fourth St. 14 Floor 

	

10 
	

Las Vegas, NV 89101 
Attorneys for Measure Island, H.C. 
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CERTIFICATE  OF  SERVICE 

Pursuant to NR.CP 5(b), I hereby certify that I am an employee of Fennemore Craig, 

P.C. and that on January II, 2016, service of the NOTICE OF ENTRY OF ORDER AND 

JUDGMENT GRANTING TREASURE ISLAND'S MOTION FOR ATTORNEYS FEES 

IN THE AMOUNT OF $126,000 AGAINST ROSE, LLC was made on the following 

counsel of record and/or parties by electronic transmission to all parties appearing on the 

electronic service list in Odyssey E-File & Serve (Wiznet): 

E-Service Master List 
For Case 

null - Treasure Island LLC, Nairitiff(s) v& Rose LLC, Defendarit(s) 
Fennernore Craig Jones Vargas 

Contact 	 Ernaii 
5:iheehan 

11 	Fennemore Craig, P.C, 
Contact 
	

Ethaii 
12 
	

Adam Miller 
	 mijk:zt.eDJ:.0t..m.w!yt 

john }-1. Mciwbray 
13 

Lewis Roca Rot hgerber Christie 

14 
	

Ck)ntaci: 
	

Email 
Gabriela Mercado 

15 	
Lewis Roca Rothgerber Christie LS 

Contact 
	

Email 
16 
	

Abraham G, Smith 
Dan Poise.nhem 

17 
	

Jessie 
Joel Henriod 
	

hem-ion  
18 

19 

20 

21 

Shoriv,vay Von 
Contact 

rer 
Rebekah Grit 
Sam Mersnai: 

E'n)8J 
bt"nVde.1 1) , :eftwopian eor) 

0.M ....... ...... 

22 

23 	 ls/ Adam Miller 	  
An Employee of Fennemore Craig, P.C. 

24 

25 

26 

27 

28 
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CLERK OF THE COURT 

Electronically Hied 
01/10/2017 11:37:54 AM 

ORDR 
NNEMORE 

Pa1rick, .1: Sheehan (Bar No. 3 '412) 
JehnL Mekwbr;:ly (Bar No., 1140) 
31)0 S. Fourth SIreet, Suite 1400 
Las Vegas, Neva0g 89101 

702.) 6924000 
Fax: (702) 692-$099 

S'.'„'ElI,t1.H(';' 

CLARK COUNTY, NEVADA 

	

TREASUR.E. ISLAND, 	a Nevado 	CASE NO,: A-15- 
'1 1 
	 egulpanv, 

1 4 

VS, 

ROSE, 	a. Nevada 1imited 
om pally ;  

■ IP -Dq" is 4 NO: XI 

ORD 	JUDGMENT 11:1.RA NI k• IN C 
TR E,4„ rR E S LA N WS ofioN FOR 
A Tr()RN1,.'.VS F712.Sk TH11 AMOUNT 

Sl2UaW. AGANST 

- " Nevada 	I 	lia.b1i1ty 
eompaaiy, 

RiI1P ESLANE), 	a N'<::vada 
jimitedIiab4ily eompau, 

2 3 

2 4 

2 5 

Cc:a terd 	d 

t'e;.';'J-3 ., the (:..0titl ha.Ving teVieWed the papeis :said pleoilings flied er: bk.r.:11alf -of Trose.re 

ROSt', LL,Ck 	O the same and good 	a opearing illerefbre the C '.:ourt awards Troa ........... 

• L.:U $:■ 	 n 

4 



rip-oil-LI-I 	fin. ,;;;,' 	nnev ,-,-i 	tvuonv in-; en v 

	

3 	 ite leo e WO uld be 	to their i.v::::;.-x)nabh .:,: 	 The Court 	the 

	

4 	i .ne)tion and the factors set L'ortli by the 	::31,4-)Tane Court in Sc hOW,V;?il Or V, i":"V(... 

ful827, 834, 7)2 p,2,1 786, 790 (7985) aild determined that the tees rew.w .sted of $ 26,000 

	

'7 	(r.oler;once 	 ;). 	 the 	 he,  

rk,:',Ve4:,:t to the speeitic i?,sues it:. this case, 'The litigation \Jvas iroptwq, The work ao.tiaily .  

performed by Treanre 18i an d 	 W ac givcri the propel' 	i7.311 air 1 C.1 the fi a! result was 

,s4 

Accordingly, tilt:,  Court grants Treasure 	fv1otic-ol for A.ttonwys r.'ees 	Rose :  

	

1 2 	LLC 	mriount of $126,000, 

Doted thi; 	•(1:--.of Janearm,. , , 201'7, 

ti.,"S■ 	 r.cr 	 o 

Shoeh::10 	No, 
..h4m 	 No 1140) 
Htg) 	or .A,Ingrie:: 

S:0011.irf.i .i 
",, 	Nr;.; 

A t'briP,54". for Treaso, 
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CLERK OF THE COURT 

Electronically Filed 

01/11/2017 02:59:28 PM 

NE() 
FENNEMORE CRAIG, RC. 
Patrick J. Sheehan (Bar No, 3812) 
John H. Mowbray (Bar No. 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Tel,: (702) 692-8011 
Fax; (702) 692-8099 
Email: pahcOait:y  
Attorneys for Treasure Island, La: 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LLC, a Nevada limited CASE NO.: A45-719105-B 
liability company; 

12 
	

Plaintiff, 
	 DEPT,: 	XI 

8 

10 

1 .1  
VS. 

14 
ROSE, LLC, a Nevada limited liability : 

15 company; 

Defendant, 

17 	ROSE, LLC, a Nevada limited liability 
company, 

18 

Counterclaimant, 

20 
Vs, 

21 

TREASURE ISLAND, LLC„ a Nevada limited 
liability company, 

Counterdefendant, 

22 

23 

24 

.NOTICE  OF ENTRY OF FINN. 
JUDGMENT. 

25 
TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

26 
YOU, AND EACH OF YOU, WILL PLEASE. TAKE NOTICE that a FINAL 

2'7 
JUDGMENT was entered in the above-refereneed matter on the 10 th  day of January, 2017, 

28 



a copy of which is attached hereto 

Dated this 11 th  day of January, 2017. 

7 

FENNEMORE CRAIG, P.C. 

By: 	 She 	.1. 
Patrk:k. j. Sheehan (Bar No. 3812) 
John H. Mowbfay Bar 11.40) 
1400 Bank. of .,..\Therica 
300 .-;(..alth Fourth St. le rir 
Las Vegas, NV 89101 
Attorneys for Treasure Island, LLC 
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.CER111MATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that! am an employee of Fermemore Craig, 

RC, and that on January 11 2016, service of the NOTICE OF ENTRY OF JUDGMENT 

was made on the following counsel of record and/or parties by electronic transmission to 

all parties appearing on the electronic service list in Odyssey &File & Serve (Wiznet): 

E-Smice Master List 
For Case 

7 
	 null - Treasure Island LLC Plaintiff(s) vs. Rose  LEA  Defendant(s)  

Ferinernore Craig Jones Vargas 
Contact 
	

Email 
Patrick.), Sheehan 

1 0 

Fennemore Craig, P,C, 
Contact 
Adam Miller 
John H, Mowbray 

Eni 
milIQrNriaw,com 

 

i[nowbtay.r.,:kfch;lv,t ..com 
11 

12 

13 

14 

15 

16 

17 

18 

19 

Lewis Roca Rothgerher Christie 
Contact 

riea Mercado 

Lewis Roca Rothgerber Christie LLP 
Contact 
A}:itih3n3 G. .•7mith 
pan 
Jessie. Hein . ; 
Joe: 

Shansway Van 
Contact 
Brent 
P.ebekah 
Sam Ma:•sh ,i:: 

Ernaii 

Email 
s ,:;mitiv.a:Irrc.c•ora 

jilOtn:airrr;.corn .  
jhenliod.q:Nrre corn 

20 

21 
	

/s/ Adam Mi lier 
An Employee of Fennemore Craig, P.C. 

22 

23 

24 

26 

27 
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CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LLC, a Nevada 
limited liability company, 

Plaintiff 

Case No.: 	A-15-719105-B 
Dept. No.: XI 

V. 

g  
u) CO t- 

Q °° 

16 16  
RI' - 

crc 	E=".. 17 
0,  00 0 	ROSE, LLC, a Nevada limited liability 

1 18 company,  

MOTION FOR RECONSIDERATION, 
TO AMEND FINDINGS OF FACT, TO 
AMEND THE JUDGMENT, OR, IN 
THE ALTERNATIVE, FOR A NEW 
TRIAL ON AN ORDER SHORTENING 
TIME 

Hearing Date: Note\vt\ozr 	7--D\10 
Hearing Time: %:30 avy) 

15 

ROSE, LLC, a Nevada limited liability 
company, 

Defendant 

E")  19 
	

Counterclaimant 

20 V. 

21 TREASURE ISLAND, LLC, a Nevada 
limited liability company, 

22 
Counterdefendant 

Defendant/Counterclaimant, Rose, LLC ("Rose"), by and through its counsel of record, 

Michael C. Van, Esq. and Samuel A. Marshall, Esq. of the law firm of Shumway Van, hereby 

moves this Honorable Court, pursuant to EDCR 2.24, NRCP 52(b), NRCP 59(e), and NRCP 69(a) 

to reconsider its November 7, 2016 Findings of Fact and Conclusions of Law ("FFCL") finding in 

28 

1-77-76P72:29 RCVD 
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8 

9 

16 
R 

17 

- 

1 favor of Plaintiff ("TI") and denying Rose's Counterclaims, amend its FFCL, amend its judgment, 

2 or, in the alternative, set this matter for a new trial. This Motion is made and based upon the 

3 following Memorandum of Points and Authorities, the pleadings and papers on file, and any other 

4 evidence or argument this Court may allow at the time of hearing on this matter. 

5 	DATED this  VD  day of November, 2016. 

6 
SHUMWAY VAN 

7 

Affikri -,4?1  
96s.EL C. VAN, ESQ. 

Nevada Bar No. 3876 
SAMUEL A. MARSHALL, ESQ. 
Nevada Bar No. 13718 
8985 S. Eastern Ave. Suite 100 
Las Vegas, Nevada 89123 
Attorneys for Defendant/Counterclaimant 

ORDER SHORTENING TIME  

TO ALL INTERESTED PARTIES: 

Upon the Declaration of Samuel A. Marshall, Esq., and good cause appearing therefore, IT 

IS HEREBY ORDERED, ADJUDGED, and DECREED that t time for hearing of the above-

entitled matter will be shortened and will be heard on thda-clay of  (..\013  ,2016, 

18 at the hour of 	.m. in Department XI of the Eighth Judicial District Court, 

located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155. 

Submitted by: 

SHUMWAY VAN 

(
WCW\  

Mft EL C. VA-1\1, ESQ. #3876 
26 SAMUEL A. MARSHALL, ESQ. #17718 

8985 South Eastern Avenue, Suite 10 
Las Vegas, Nevada 89123 

28 
	Attorneys for Defendant/Counterclaimant 
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DECLARATION IN SUPPORT OF ORDER SHORTENING TIME 
1 

	

2 	1. 	I, Samuel A. Marshall, Esq., am an attorney with the law firm of Shumway Van 

3 and counsel for the Defendant/Counterclaimant in the above case. I have personal knowledge of 

4 the facts and circumstances stated herein and as for those stated upon information and belief, I 

5 believe them to be true. 

	

6 
	

2. 	This Court issued its Findings of Fact and Conclusions of Law on November 7, 

7 2016 finding in favor of Plaintiff/Counterdefendent Treasure Island, LLC ( "TI") (the "Decision"). 

	

8 	3. 	Rose ' s above Motion should be heard on shortened time to allow Rose to protect 

9 its leasehold interest within the Treasure Island during the pendency of Rose ' s eventual appeal. 

	

c,  10 	4. 	Moreover, it would be in the best interests of the parties, and in the interest of 

ot.L 11 judicial economy, to hear both Rose ' s above Motion for Reconsideration, to Amend Findings of 

g 12 Fact, to Amend the Judgment, or, in the Alternative, For A New Trial and its subsequently 
N  N 

13 submitted Motion for Stay of Execution During Pendency of Appeal and Waiver of Supersedeas 

(c4  14 Bond prior to November 22, 2016 and preferably on the same day. 
Z 

N  15 c. 	 5. 	I declare under penalty of perjury under the laws of the State of Nevada (NRS 
01) 

16 53.045), the foregoing is true and correct. '  

	

17 	Dated this 	day of November, 2016. 
0 18 

UEL A. MARSHALL, ESQ. 

I NRS 53.045 Use of unsworn declaration in lieu of affidavit or other sworn declaration. Any matter whose existence 
or truth may be established by an affidavit or other sworn declaration may be established with the same effect by an 
unsworn declaration of its existence or truth signed by the declarant under penalty of perjury, and dated, in 
substantially the following form. 
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MEMORANDUM OF POINTS AND AUTHORITIES 
1 

I. 	STATEMENT OF FACTS  
2 

A. INTRODUCTION 
3 

4 	This case is nothing more than an attempt by Plaintiff and Counterdefendant Treasure 

5 Island, LLC ("TI") to pirate valuable leased space from its tenant, notwithstanding a long-term 

6 contractual occupancy agreement and based purely on a technical leasing infraction. TI has 

7 conceded it failed to comply with the notice, no oral modification and merger and integration 

8 requirements found in the April 13, 2011 lease (the "Lease") between TI and Rose, LLC ("Rose"), 

9 and the additional leasing requirements outlined in the April 30, 2014 Fifth Amendment to the 

to._,  10 Lease ("Fifth Amendment"). TI has argued the notice provisions are inconsequential and were 

oNo 11 amended by some ancillary off the books agreement between Brad Anthony ("Mr. Anthony") as 

g 12 general counsel for TI and Gary Dragul ("Mr. Dragul") as President of Rose that the parties 
N 

13 embraced sometime between August 31, 2012 and September 19, 2012 (the "Alleged Oral 00 
-0 ro 

14 Agreement"), i.e., approximately two (2) years prior to subsequent written notice requirements 
cl) 

15 agreed to by all parties. According to TI, the parties orally modified the written Lease in 
0A 
(1) 00 

• 16 contravention of its explicit terms and subsequent amendments without even involving or notifying 
)-4 

17 subtenant Senor Frogs. 

,4  18 Trial on this case went from October 6,2016 through October 7,2016 and the exhibits used 

19 at trial are incorporated herein by reference. Trial testimony was heard from three witnesses, 

20 namely: David Krouham ("Mr. Krouham"), president of Grupo Anderson's ("Anderson's") and 

21 owner of the Serior Frog's name and brand; Mr. Anthony; and, Mr. Dragul. Most witness inquiry 

22 from both sides dealt with the Lease, Fifth Amendment, and the Alleged Oral Agreement. 

23 	On November 7, 2016, this Court entered its Findings of Fact and Conclusions of Law (the 

24 "Decision") in favor of TI. The crux of this Court's Decision revolves around the Alleged Oral 

25 Agreement which the Court held "modified the lease," 2  the unambiguous notice provisions of the 

26 Lease and Fifth Amendment which this Court found Rose had waived "as a result of the [Alleged 

27 

28 
	

2  The Court's Findings of Fact and Conclusions of Law at Pg. 7, 11. 16-18. 
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1 Oral Agreement]," 3  and the Court's finding that Rose "received actual notice" of TI's May 14, 

2 2015 default letter. 4  Thus, this Court mostly based its Decision on the self-serving testimony of 

3 Mr. Anthony that a 2012 Alleged Oral Agreement somehow controlled a 2014 written agreement. 

4 In doing so, the Court rejected the more plausible explanation that TI had failed to comply with 

5 unambiguous Lease terms and that Mr. Anthony's reliance on a 2012 Alleged Oral Agreement to 

6 justify the breach is simply backfill designed to rationalize his professional mistake and mitigate 

	

7 	his liability. 

8 
B. FACTUAL BACKGROUND 

9 

g 10 	On April 13, 2011, TI and Rose entered a Lease for the space located directly adjacent to 

og 

• 

11 the body of water where TI historically held its famous pirate shows (the "Premises") wherein a 

• 12 subsidiary of Anderson's, Operadora Andersons ("Operadora"), subleases a portion of the 

13 Premises from Rose and operates a Mexican-themed restaurant called Serior Frog's ("Serior 
cd 

14 Frog's"). 5  Without a doubt, the Premises is prime beachfront on the Las Vegas Strip and the Lease w 
g 

2" 15 itself is a substantial treasure owned by Rose. 
a) co 

	

16 	Rose is based out of Greenwood Village, Colorado and deals primarily in the business of 
j 8 

17 real estate. Mr. Krouham and Operadora are in Cancun, Mexico and operate over forty (40) 

0 18 restaurants throughout Latin America and the United States. Prior to the execution of the Lease, 

H 

▪  

19 Mr. Dragul met with Mr. Krouham to discuss the joint venture that would later become one of the 

20 most prominent Senor Frog's restaurants in the United States ("Joint Venture"). After reaching a 

21 deal agreeable to both Rose and Anderson's, Mr. Dragul approached Phillip G. Ruffin ("Mr. 

22 Ruffin"), President of TI, to negotiate the terms of, and eventually enter, the Lease. 

23 	From the beginning, Rose has subleased the Premises to Senor Frog's (the "Sublease"), 

24 either in whole or in part, and both Rose and Serior Frog's have invested millions of dollars in the 

25 Premises to increase the success of the Joint Venture, also known as Senor Frog's Las Vegas, LLC 

26 

3  Id at Pg. 9, 11. 10-12. 
kl at Pg. 9, 11. 21-22. 
Exhibit 1. 
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1 ("SFLV"), in hopes of some eventual return on their investment. Sometime after the Lease was 

2 executed and Sefior Frog's was operating, it became apparent to both Rose and Anderson's that it 

3 would be best to modify the Joint Venture so that Operadora, i.e., Anderson's operating company 

4 charged with the responsibility of overseeing the operations of all the Serior Frog's restaurants, 

5 could operate Serior Frog's alone while Rose continued to act as its landlord and utilize the 

6 majority of the top floor of the Premises for other uses. As a result, SFLV and Rose amended the 

7 Sublease on May 6, 2014 (the "Amended Sublease"). 

8 	Toward the end of 2011 through the beginning of 2012, the Premises underwent extensive 

9 construction and remodeling resulting in the Premises having a completely custom Serior Frog's 

rci, 10 design (the "Serior Frog's Buildout"). Initially, Rose, and the contractor provided by TI,  

1 1 anticipated the cost of the Serior Frog's Buildout to be approximately three million dollars; 

'8 12 however, the extensive change orders suggested by the contractor and required by the architect on 
N 
. . 

11,2' 13 the project significantly increased Rose's costs by nearly one hundred percent (100%) and, as a 

E it) 14 result, a dispute arose, that has since been resolved, between Rose and the contractor (the 
Z tcR 

15 "Construction Dispute"). 

16 	On August 31, 2012, TI sent a letter to Rose in direct compliance with the notice provisions rf) 
)-4 

17 of the Lease, i.e., the letter was sent to Rose with attention to Susan Markusch ("Ms. Markusch") 

0 
18 with a copy sent to Operadora, addressing the Construction Dispute. 6  Shortly thereafter, there was 

' 1)' 19 an alleged telephone conversation between Mr. Anthony and Mr. Dragul regarding the same. The 

20 substance of that alleged conversation was the main source of controversy between the parties at 

21 trial. According to Mr. Anthony, it was during that phone call that "[Mr.] Dragul specifically 

22 requested that [Mr.] Anthony send all future correspondence dealing with the Treasure Island- 

23 Rose relationship directly and only to him." 7  To support his claim of the Alleged Oral Agreement, 

24 Mr. Anthony pointed to his September 19, 2012 letter sent to Mr. Dragul that does not strictly 

25 comply with the notice provisions of the Lease and states in pertinent part, "[s]everal days ago, 

26 you requested that [TI] postpone your repayment obligations on the $2,500,000.00 interest free 

27 	
6  Exhibit 8. 

28 
	

7  The Court's Findings of Fact and Conclusions of Law at II 10. 
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1 loan granted to you in accordance with section 3.4 of the Lease Agreement between [Rose] and 

2 [TI]."8  The September 19, 2012 letter makes no mention of the Alleged Oral Agreement. 

	

3 	This Court found, "Mr. Anthony's testimony regarding Mr. Dragul's request to change the 

4 notice was much more credible than Mr. Dragul's testimony related to the issue" 9  and "[Mr. 

5 Dragul] agreed that he did in fact tell Mr. Anthony to make all future communications to him" 1° ; 

6 however, Mr. Dragul never agreed to the same. While it may appear Mr. Anthony's testimony 

7 regarding this issue has merit considering all disclosed correspondence from TI to Rose after that 

8 point, and prior to June 12, 2014, were sent only to Mr. Dragul and not to Operadora, TI has 

9 produced• no writing memorializing the Alleged Oral Agreement it alleges amended the Lease. 

ta._,  10 Regardless of whether Mr. Dragul made any such request, and he testified at trial that he did noe l , 
r- 

11 the notice provisions of the Lease were amended by the Fifth Amendment on April 30, 2014, 

(81  12 almost two (2) years after the Alleged Oral Agreement. 12  r- rn 
• 4-1)  13 	On April 30, 2014, Rose and TI executed the Fifth Amendment. 13  Section 11 of the Fifth 00 p 

w 2 14 Amendment revised and supplemented the notice provisions under the Lease. For example, Rose 
ct

• 

p, 
• 15 updated its address, the parties reiterated TI' s requirement to send notices to Operadora, and TI 
0,) 00 
> 16 agreed to send all notices to Operadora's counsel in Florida. 14  Therefore, any Alleged Oral 

17 Agreement between Mr. Anthony and Mr. Dragul was superseded by the Fifth Amendment which 

I, 18 imposed additional notice requirements on TI and makes no mention of any agreement between 

E'" 19 Mr. Anthony and Mr. Dragul. In fact, the correspondence between TI and Rose following the Fifth 

20 Amendment more fully complied with the Fifth Amendment notice requirements than it did the 

21 Alleged Oral Agreement. 

	

22 	TI has disclosed four (4) letters sent to Rose following the Fifth Amendment and prior to 

23 TI' s May 14, 2015 default notice. More specifically, on June 12, 2014, Mikyung Kim sent a letter 

24 

8  Exhibit 9. 
9  Id at 112. 
I° Idat1111. 
11  Trial Transcript at Pg. 38,11. 18-20. 
12  Exhibit 28. 

Id. 
14  Id. 
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1 to Rose addressed solely to Andrew Solomon ("Mr. Solomon") and not directly to Mr. Dragul. 15  

2 The next correspondence disclosed by TI was again addressed to Mr. Solomon and makes no 

3 mention of Mr. Dragul. 16  The next correspondence disclosed by TI is totally at odds with the 

4 Alleged Oral Agreement and nearly complies with the Lease and Fifth Amendment as copies were 

5 also sent to Operadora and its counsel; however, this letter was sent to Rose with attention to Mr. 

6 Dragul rather than Ms. Markusch. 17  Finally, on January 15, 2015, Mr. Anthony sent a notice solely 

7 to Rose with attention to Mr. Dragul l8 ; however, in his deposition, Mr. Anthony testified that he 

8 believed he actually did carbon copy Operadora on this correspondence but omitted to indicate the 

9 same on the letter. 19  After the Fifth Amendment and prior to May 14, 2015, not one letter sent by 

FL.,  10 TI to Rose was sent directly to Mr. Dragul without copying Operadora. Therefore, if there was an 
r;-  11 Alleged Oral Agreement regarding notice between Mr. Anthony and Mr. Dragul in 2012, that 

Z
c, 

g 12 agreement was amended and superseded in writing by the parties two (2) years later with the 
L., 

13 execution of the Fifth Amendment as evidenced by the record. Therefore, the controlling document (x) 
cd • 

,) 14 governing notice should have been the Fifth Amendment. 
• Z 

N 15 • ‘n cri 	 In addition to relying on Mr. Anthony's testimony, this Court held "Rose cannot raise any 
• ._<L) 

16 claims regarding Treasure Island's failure to notice Seftor Frogs since that claim belongs to Sefior 
0 w, 

C/D • (r1 	17 Frogs"20; however, SFLV is not a party to the Lease at issue in this case and even though Rose 
g\c, 

• 18 bargained for the additional requirement that TI to not only notify Operadora but also its counsel 
a ) 

71 3 
• 19 in Florida, that bargained for term was a requirement of TI' s under the Lease for the benefit of 

20 Rose. Under Section 9(d) of the Sublease, Rose and SFLV acknowledge TI' s requirement to notify 

21 SFLV of any breach on the part of Rose under the Lease. 21  In relevant part, the Sublease provides, 

22 "If [SFLV] cures any alleged default under the [Lease] on behalf of [Rose] and to the satisfaction 

23 of [TI]... [Rose] will be responsible to repay [SFLV] within thirty (30) days for any monetary 

24 

15  Exhibit 31. 
1 ' Exhibit 33. 
17  Exhibit 35. 
18  Exhibit 37. 
19  Exhibit 57 at 79:18-20. 
20 The Court's Findings of Fact and Conclusions of Law at Pg. 10, 11. 16-17. 
21  Exhibit 30. 
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00 

CC3 

cct 

c) 

0  
May 14, 2015 default notice to Ms. Markusch, Operadora, and its counsel in Florida was a material 

19 

1 amounts reasonably expended to cure the alleged default. "22  Additionally, the Sublease states, 

2 "If [SFLV] cures an alleged default under the [Lease] ... more than four (4) times, then [Rose] will 

3 not object to [SFLV' s] efforts to assume the [Lease]." 23  Having heavily negotiated these extremely 

4 favorable terms of the Amended Sublease, Rose negotiated with TI to amend the notice provisions 

5 under the Fifth Amendment to ensure Rose's rights under the Sublease were protected. Therefore, 

6 regardless of whether there was an Alleged Oral Agreement between Mr. Anthony and Mr. Dragul 

7 to orally modify the contract, TI accepted Rose's additional notice requirements in a new written 

8 contract, the Fifth Amendment. TI' s requirement to notify Operadora and its Florida counsel of 

9 any breach on the part of Rose was not simply for the benefit of SFLV; rather, Rose negotiated for 

• 10 that specific language and requirement for its own benefit. Considering Rose bargained for TI' s 

11 requirement to notify its subtenant of Rose's breach under the Lease, Rose should have been 

• 12 permitted to raise claims that TI failed to follow such requirements. 

▪ 13 	Had TI properly notified the appropriate parties, either SFLV or Rose would have cured 

14 Rose's missed Percentage Rent payment and TI would not have been able to bring this case before 

15 the Court. Furthermore, Rose would not have been forced to incur, and continue to incur, 

16 substantial litigation fees defending its position, and this Court would not have terminated Rose's 

- 17 extremely valuable asset and significant leasehold interest in the Premises. TI's failure to send its 

breach of the Lease and, as a result, this Court should have allowed Rose to raise TI's failure to 

20 comply with the Lease as a defense to its failure to cure within ten (10) days from its receipt of 

21 TI' s May 14, 2015 default notice. Therefore, in the interest of equity and contract principles, Rose 

22 respectfully requests this Court reconsider its finding in favor of TI and, instead, find in favor of 

23 Rose with respect to both TI' s claims and Rose's counterclaims. 

24 

25 

26 

27 	
22  Id. 

28 
	

23  Id. 
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II. LEGAL ARGUMENT 
1 

2 	Regardless of whether this Court found Mr. Anthony to be more credible than Mr. Dragul 

3 with respect to Mr. Anthony's self-serving testimony, it should have enforced the Lease and Fifth 

4 Amendment as written. 

A. THIS COURT SHOULD RECONSIDER ITS FINDING THAT THE 
ALLEGED ORAL AGREEMENT BETWEEN MR. ANTHONY AND MR. 
DRAGUL CONTROLLED THE NOTICE PROVISIONS AFTER A 
SUBSEQUENT WRITING WAS EXECUTED BY THE PARTIES 

1. 	This Court's Decision is in violation of the Parol Evidence Rule. 
8 

9 	With respect to oral modifications of written contracts, the Supreme Court has repeatedly 

stated that "[i]t has long been the policy in Nevada that absent some countervailing reason, 

11. contracts will be construed from the written language and enforced as written." 24  The Court has 

12 also held that when a provision in a contract, such as a notice provision, is "clear on its face," it 

13 "must be interpreted [and enforced] as written." 25  Additionally, "[w]here an agreement is 

14 unambiguous, no extrinsic evidence is admissible to modify, vary, or contradict its language." 26  

15 Moreover, "[t]he parol evidence rule does not permit the admission of evidence that would change 

16 the contract terms when the terms of a written agreement are clear, definite, and unambiguous. 

17 With respect to ambiguity, parol evidence is admissible to prove a separate oral agreement 

18 regarding any matter not included in the contract or to clarify ambiguous terms so long as the 

19 evidence does not contradict the terms of the written agreement." 27  Finally, the "parol evidence 

20 rule forbids the reception of evidence which would vary or contradict the contract, since all prior 

21 negotiations and agreements are deemed to have been merged therein." 28  In this case, TI never 

22 argued that the Lease terms were ambiguous or otherwise unclear. Without a doubt, the notice 

23 

24 	24  Kaldi v. Farmers Ins. Exch.,  117 Nev. 273, 278, 21 P.3d 16, 20 (2001). 
28  Id. at 280; see also Ellison v. C.S.A.A.,  106 Nev. 601, 603, 797 P.2d 975, 977 (1990) (citing Southern Trust v. K  

25 

	

	& B Door Co.,  104 Nev. 564, 568, 763 P.2d 353, 355 (1988) (holding that if a document is facially clear, it will be 
construed according to its language)). 
26  County of Clark v. Bonanza No. 1,  96 Nev. 643, 652, 615 P.2d 939, 944 (1980). 
27  Ringle v. Bruton,  86 P.3d 1032, 120 Nev. 82 (2004). 
28  Grimsley v. Charles River Labs.,  2011 U.S. Dist. LEXIS 111683 at *31-32 (D. Nev. 2011) quoting Daly v. Del E. 
Webb Corp.,  96 Nev. 359, 609 P.2d 319, 320 (Nev. 1980). 

28 
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1 provisions in this case are clear on their face and should have been enforced as the Lease was 

2 always very specific with respect to appropriate notice procedures. 29  Along with the requirements 

3 for any notice to be in writing, Section 19.6 of the Lease outlines the methods and manner of proper 

4 notice under the Lease 30 : 

Any notice or other communication required or permitted to be given by a party hereunder 
shall be in writing, and shall be deemed to have been given by such party to the other party 
or parties (a) on the date of personal delivery, (b) on the date delivered by a nationally 
recognized overnight courier service when deposited for overnight delivery, (c) on the next 
Business Day following any facsimile transmission to a party at its facsimile number set 
forth below; provided, however, such delivery is concurrent with delivery pursuant to the 
provisions of clauses (a), (b) or (d) of this Section 19.6, or (d) three (3) Business Days after 
being placed in the United States mail, as applicable, registered or certified, postage 
prepaid addressed to the following addresses (each of the parties shall be entitled to specify 
a different address and/or contact person by giving notice as aforesaid): 

5 

6 

7 

8 

9 

Treasure Island, LLC 
3300 Las Vegas Blvd., South 
Las Vegas, NV 89109 
Attn: Najam Khan 
Facsimile: 702-894-7680 
E-mail: nkhan@treasureisland.com  

With a copy via facsimile to: 

Brad Anthony, General Counsel 
Facsimile: 702-894-7295 
E-mail: banthony@treasureisland.com  

Rose, LLC 
8301 E. Prentice Ave., Suite 210 
Greenwood Village, CO 80111 
Attn: Susan Markusch 
Facsimile .  303-221-5501 
E-mail: susan@gdare.com  

With a copy to: 

Operadora Andersons S.A. de C.V. 
Boulevard Kakulkan km 14.2 
Cancun, Mexico 
C.P. 77500 Zona Hotelera 

If to Landlord: 

If to Tenant: 

E2  19 

20 

21 

22 

23 

24 

25 	Section 19.6 of the Lease is clear and unambiguous; therefore, it should have been 

26 enforced. TI was required to send any default notice to Rose with attention to its controller, Ms. 

27 	29 Exhibit 1 at Section 19.6. 

28 
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1 Markusch, and send a copy of the same to Operadora in Cancun, Mexico. Mr. Anthony's self- 

2 serving testimony that he and Mr. Dragul had an oral agreement was not an agreement "regarding 

3 any matter not included in the contract" nor did it "clarify ambiguous terms"; rather, the alleged 

4 agreement modified TI's notice requirements under Section 19.6 in total "contradict[ion] [of] the 

5 terms of the written agreement" in direct violation of the parol evidence rule as outlined above. 

6 	Additionally, the Fifth Amendment's language is also clear and unambiguous and should 

7 have been enforced. In relevant part, TI and Rose amended the notice provision of Section 19.6 to 

8 reiterate TI' s requirement to send Operadora a copy of any notice sent to Rose and added an 

9 additional requirement that TI also send a copy of any such notice to SFLV's counsel in Florida. 31  

12 

13 

27 	
31  Exhibit 6 at Section 11. 

28 
	

32  Id. 

14 

Section 11 of the Fifth Amendment specifically provides 32 : 

The Parties agree that for purposes of Section 19.6 of the Lease, Tenant's notice address is 
updated to 5690 DTC Boulevard, Suite 515, Greenwood Village, CO 80111, and that 
copies of notices sent to Tenant per the Lease shall also be sent to Subtenant addressed to: 
Operadora Andersons S.A. de C.V, Boulevard Kukulkan km 14.2, Cancun, Mexico, C.P. 
77500 Zona Hotelera, and to Subtenant's counsel, addressed to: Ronald R. Fieldstone, Esq. 
and Susan Trench, Esq., Arnstein & Lehr LLP, 200 South Biscayne Boulevard, Suite 3600, 

Page 12 of 17 

Miami, Florida 33131. 

15 As such, the Lease as currently amended continues to require TI to notice Operadora directly of 

16 any alleged breach or default and was strengthened to require TI to provide notice directly to the 

operating subtenant's counsel. 

18 	The Lease as amended clearly provided Rose with heavily negotiated and reinforced notice 

19 rights and cure options. Mr. Anthony is a fiduciary of, and general counsel to, TI. He is well aware 

20 of the parol evidence rule and the practice of ensuring that all oral agreements should be 

21 memorialized in a writing. However, Mr. Anthony's testimony at trial was that he and Mr. Dragul 

22 modified the Lease during a phone call in 2012 and that he later allowed his principal, Phillip G. 

23 Ruffin ("Mr. Ruffin"), to sign a contract in 2014, the Fifth Amendment, with which Mr. Anthony 

24 had no intentions of complying. Allowing the Fifth Amendment to be executed knowing he was 

25 not going to comply with the same was, without a doubt, contracting in bad faith. Therefore, this 

26 Court should not have found in favor of TI and the written documents should have governed. 



	

2. 	This Court's Decision is in violation of the express provisions of the 

	

1 	 Lease.  

	

2 	Section 19.7 of the Lease specifically provides, "[t]his Lease constitutes the entire 

3 agreement between the parties hereto pertaining to the subject matter hereof and supersedes all 

4 prior assignments, understandings, negotiations, and discussions, whether oral or written." 

5 Furthermore, Section 19.9 states, "[n] o supplement, modification, waiver or termination or this 

6 Lease shall be binding unless executed in writing by both parties. No waiver of any of the 

7 provisions of this Lease shall be deemed or shall constitute a waiver of any other provisions 

8 (whether or not similar), nor shall such waiver constitute a continuing waiver unless otherwise 

9 expressly provided." 

10 	Notwithstanding the above provisions of the Lease, this Court found an Alleged Oral 

11 Agreement between Mr. Anthony and Mr. Dragul modified the express terms of the Lease. Not 

12 only is such a finding in violation of the Statute of Frauds and the Parol Evidence Rule, it is in 

13 direction violation of the bargained for terms of the contract. The parties in this case have executed 

14 several written amendments to the Lease and the Alleged Oral Agreement is the only alleged 

15 modification of the Lease that is not in writing. Considering the express terms of the Lease, the 

past performance of the parties and the history of written amendments modifying the Lease, this 

Court should not have held there was an Alleged Oral Agreement between the parties that was 

completely contrary to the Lease. 

	

3. 	Regardless of whether there was an oral modification to the Lease, 
there was a subsequent writing that superseded any such modification. 

20 

	

21 	Putting aside the fact that Rose disputes there was ever an oral modification to the Lease 

22 in 2012, the Fifth Amendment modified the Lease in 2014 and any other Alleged Oral Agreement 

23 related thereto with respect to notice. As outlined above, Section 19.6 of the Lease provides, "each 

24 of the parties shall be entitled to specify a different address and/or contact person by giving notice 

25 as aforesaid." Assuming for the sake of argument there was an oral modification to the Lease in 

26 2012, notwithstanding Sections 19.7 and 19.9 of the Lease as outlined above, and Section 19.6 

27 was modified as argued by TI, it was later modified in 2014 by the Fifth Amendment. 

28 
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r 15 attempt to contract directly with TI - Rose modified the notice provisions to include Operadora's 
cc3 

16 counsel in Florida to ensure its subtenant received notice of any default so it could cure the same 0 2 0 
17 upon inquiry to Rose regarding its intentions. Furthermore, neither Rose nor TI made any attempt 

0, 	0 .0 
-ra 18 to remove Ms. Markusch as the contact person for Rose. Although TI somewhat complied with 

H 

• 

19 the Fifth Amendment and sent notices to Operadora and its counsel on (2) two of the (4) four 

20 correspondence subsequent to the Fifth Amendment, TI failed to include Operadora and its counsel 

21 on the May 14, 2015 notice of default at issue in this case. 

22 	Rose's intention for increasing TI' s notice requirements under the Lease with the Fifth 

23 Amendment was to avoid the exact scenario before the Court. Although it was also in Operadora's 

24 best interest for it to receive notice of Rose's breach in that it could keep the status quo and 

25 maintain its relationship and contract with Rose, the contractual obligations under the Fifth 

26 Amendment were between Rose and TI. TI agreed to notify Operadora and its counsel to which it 

1 	Similar to Section 19.7 of the Lease, Section 9(d)(c) of the Fifth Amendment specifically 

2 provides, "[t]his Agreement... constitutes the entire agreement of the parties hereto constituting 

3 its subject matter except as outlined herein." Likewise, Section 9(d)(d) of the Fifth Amendment 

4 reiterates Section 19.9 of the Lease and provides, "[t]his Agreement... may not be modified except 

5 in writing signed by both parties or by their respective successors in interest." Finally, as outlined 

6 above, the "parol evidence rule forbids the reception of evidence which would vary or contradict 

7 the contract, since all prior negotiations and agreements are deemed to have been merged 

8 therein." 33  Therefore, regardless of whether there was an Alleged Oral Agreement between Mr. 

9 Anthony and Mr. Dragul, the Fifth Amendment specifically amended the notice provisions of the 

• 10 Lease and "consistut[ed] the entire agreement of the parties... concerning [notice]." Therefore, 

• 11 this Court should not have found in favor of TI in its Decision as TI' s entire argument relied on 

o 12 the Alleged Oral Agreement that was modified by a subsequent writing in 2014. 

Because of the extremely favorable cure rights provided to Rose in the Sublease - in that 

14 SFLV was willing to cure any monetary default of Rose's up to four (4) times before it could 

27 	
33  Grimsley v. Charles River Labs.  at 31-32. 

28 
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1 somewhat complied following the Fifth Amendment; however, TI completely failed to comply 

2 with its notice obligations when the anticipated scenario meant to be avoided eventually occurred. 

3 Therefore, regardless of whether there was an Alleged Oral Agreement regarding notice in 2012, 

4 that agreement was overwritten by the Fifth Amendment in 2014. 

5 	B. THIS COURT SHOULD AMEND ITS DECISION TO ADDRESS THE 
FIFTH AMENDMENT AND FIND THE ALLEGED ORAL 

6 
	

MODIFICATION WAS SUPERSEDED BY THE FIFTH AMENDMENT 

7 	Under NRCP 52(b), this Court may "amend its findings or make additional findings and 

8 may amend the judgment accordingly." Additionally, NRCP 59(e) provides the basis for altering 

9 or amending a judgment. It should be noted that no judgment has been entered in this case; 

however, out of an abundance of caution, Rose is treating this Court's Decision as a judgment for 

purposes of this Motion and Rose seeks to modify the Court's Decision and any resulting judgment 

to reflect the timeline of agreements between the parties in this case. More specifically, even if 

this Court is inclined to hold there was an Alleged Oral Agreement between the parties after the 

14 Lease was executed, the parties executed the Fifth Amendment two (2) years later, effectively 

disregarding any Alleged Oral Agreement entered in 2012. 

rc.".. 17 
0 
-z 18 Under NRCP 59(a)(7), a new trial may be granted when "an error in law occur[ed] at the 

12' 19 trial and objected to by the party making the motion." As outlined above, the Parol Evidence Rule 

20 should have prohibited this Court from allowing an Alleged Oral Agreement to modify the express 

21 terms of the written Lease and the express provisions of both the Lease and Fifth Amendment 

22 prohibited the parties from entering any such agreement. Furthermore, any Alleged Oral 

23 Agreement was superseded by the Fifth Amendment which specifically addressed notice and 

24 outlined the requirements related thereto. Therefore, if this Court is unwilling to reconsider or 

25 amend its Decision and find in favor a Rose, a new trial should be granted. 

26 

27 

28 
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C. IF THIS COURT IS UNWILLING TO RECONSIDER OR AMEND ITS 
DECISION, A NEW TRIAL SHOULD BE GRANTED CONSIDERING THE 
ERROR IN LAW THAT OCCURRED AT TRIAL 



cct 

III. CONCLUSION 
1 

2 	Rose negotiated heavily for the increased notice provisions found in the Fifth Amendment 

3 considering it had a subtenant ready and willing to cure any default on its part. Rose and SFLV 

4 have invested millions of dollars in the Premises and will only finish repaying the loan they 

5 received from TI in the coming months. Should this Court terminate the Lease between Rose and 

6 TI, Rose will never recoup its investment in the Premises, will lose out on approximately twenty- 

7 five (25) years of valuable real estate on the Las Vegas Strip, and its subtenant will be forced to 

8 renegotiate or vacate its presence in the Premises. On the other hand, should this court set aside 

9 TI's termination, TI will not be damaged in any regard and will simply retain the benefits and 

0\ 10 obligations it freely bargained to obtain. Therefore, Rose respectfully requests this Court 

11 reconsider its finding in favor of TI and set aside its termination of the Lease. 

81  12 	DATED this  in  day of November, 2016. 

SHUMWAY VAN 
14 

15 
By: 

AEL C. VAN, ESQ. 
NevIda Bar No. 3876 
SAMUEL A. MARSHALL, ESQ. 
Nevada Bar No. 13718 
8985 S. Eastern Ave. Suite 100 
Las Vegas, Nevada 89123 

20 
	 Attorneys for Defendant/Counterclaimant 

21 

22 

23 

24 

25 

26 

27 

28 
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CERTIFICATE OF SERVICE 
1 

2 	Pursuant to NRCP 5(b), I hereby certify that the foregoing MOTION FOR 

3 RECONSIDERATION, TO AMEND FINDINGS OF FACT, TO AMEND THE  

4 JUDGMENT, OR, IN THE ALTERNATIVE, FOR A NEW TRIAL ON AN ORDER 

5 SHORTENING TIME  was submitted electronically for filing and/or service with the Eighth 

6 Judicial District Court on the  te-  day of November, 2016 to all parties appearing on the electronic 

7 service list in Odyssey E -File & Serve (Wiznet). 

8 

9 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Electronically Filed 

12/07/2016 03:54:50 PM 

7 

NOAS 
MICHAEL C. VAN, ESQ. 
Nevada Bar No. 3876 
SAMUEL A. MARSHALL, ESQ. 
Nevada Bar No. 13718 
SHUMWAY VAN 
8985 South Eastern Avenue, Suite 100 
Las Vegas, Nevada 89123 
Telephone: (702) 478-7770 
Facsimile: (702) 478-7779 

6 Email: michael@shutnwayvan.com  
samuel@shumwayvan.com  

Attorneys for Defendant/Counterclaimant 

8 

1 

2 

3 

4 

5 

oc2gx. 
CLERK OF THE COURT 

	

9 
	 DISTRICT COURT 

	

10 
	 CLARK COUNTY, NEVADA 

TREASURE ISLAND, LLC, a Nevada 
limited liability company, 

g 12 Plaintiff 

14 ROSE, LLC, a Nevada limited liability 
15 company, r  
16 	

Defendant 

0 
tc-.. 17 ROSE, LLC, a Nevada limited liability 
0  18 company, 

Case No.: 	A-15-719105-B 
Dept. No.: XI 

V. 

NOTICE OF APPEAL 

(2' 19 
	 Counterclaimant 

20 
V. 

TREASURE ISLAND, LLC, a Nevada 
limited liability company, 

Counterdefendant 

23 

24 

25 

26 SHUMWAY VAN, hereby appeals to the Supreme Court of Nevada from: 

27 	1. 	All judgments and orders in this case; 

28 

Please take notice that Defendant/Counterclaimant, Rose, LLC ("Rose"), by and through 

its counsel of record, Michael C. Van, Esq. and Samuel A. Marshall, Esq. of the law firm of 

Page 1 of 3 

21 

22 



3 

4 

5 

6 

7 

8 

9 

g 

1 	2. 	The "Findings of Fact and Conclusions of Law" filed November 7, 2016, notice of 

2 entry of which was served electronically on November 7, 2016 (Exhibit A); and 

	

3. 	All rulings and interlocutory orders made appealable by any of the foregoing. 

DATED this 7th  day of December, 2016. 

SHUMWAY VAN 

By: 
 Ar

\--L  ktiv-304  

AEAN, ESQ. 
Mda Bar No. 3876 

SAMUEL A. MARSHALL, ESQ. 
Nevada Bar No,13718 
8985 S. Eastern Ave. Suite 100 
Las Vegas, Nevada 89123 
Attorneys for Defendant/Counterclaimant 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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CERTIFICATE OF SERVICE 

2 	Pursuant to NRCP 5(b), I hereby certify that the foregoing NOTICE OF APPEAL was 

3 submitted electronically for filing and/or service with the Eighth Judicial District Court on the 

4 	day of December, 2016 to all parties appearing on the electronic service list in Odyssey E- 

5 File & Serve (Wiznet). 

6 

7 

8 

9 
	 An ihployee of Shumway Van 

10 
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EXHIBIT A 



CLERK OF THE COURT 

Electronically Filed 

11/07/2016 04:56:17 PM 

NE0 
FENNEMORE CRAIG, P,C, 
Patrick J. Sheehan (Bar No, 3812) 
John 1.1. lvt-ywbray (Bar No, 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas ;  NV 89101 
Tel. ;  (702) 692-S011 
Fax (702) 692-8099 
Email; psheeham'aelaw..eorn  

/ia eyfbr Treasure Wand, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LLC, a Nevada :limited CASE NO.: A.45-719105-B 
liability company; 

12 
	

Plaintiff, 
	 DEPT,: 	XI 

14 

VS. 

ROSE, y 
LA, a Nevada limited liability 

NOTICE OF ENTRY OF FINDINGS OF 
;FACT AND CONCLUSIONS OF LAW 

      

15 company; 

15 
	

Defendant, 

17 	ROSE, LLC, a Nevada limited liability 
company, 

18 

19 
	

Counterclaimant, 

2C; 

21 

TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

Counterdefendant 

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the 

FINDINGS OF FACT AND CONCLUSIONS OF LAW was entered in the above- 

22 

2 4 



-7 

referenced Inz er on the 7 th  day of November, 2016, a. copy of which is attached hereto 

Dated this 7' h  day of November, 2.016. 

FENNEMORE CRAIG, P.C., 

ByPatrick J. Sheehan  
Patrick 3. Sheehan (Bar No. 
John ft Mowbray (Bar No. 1140) 
1400 Bank of America Plaza 
300 South Fourth St. 14 th  Floor 
Las Vegas, NV 89101 
Attorneys jar Treasure bland, .LLC 

IC: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

2 

".) 

FENN33MORE CC 

LAs 



CERTIFICATE OF SERVICE 

Ptirsuant to NRCP 5(b), 1 hereby certify that I am an employee of Fennemore Craig, 

P,C. and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS 

OF FACT AND CONCLUSIONS OF LAW was made on the following counsel of record 

and/or parties by electronic transmission to all parties appearing on the electronic service 

list in Odyss y E-File & Serve (Wiznet): 

&Service Master List 
For Case 

	

8 
	 ruA - Treasure IMarg.d LLC e  PW'aUff(s) vs. Rose LUC, Deferldangs) 

Fennemore Craig Jones Vaugas •••• '' ''''' ' 
Contact 	 Email 
Patrick  3, Shan 

Fennemo.re Craig, P,C. 
Contact 
	

Email 

	

11 
	

Adam Miller 
John  H. Mowbray 
	

11 v t5 :.c:  
12 

    

 

Shumwav Va 
Contact 
Brent 
Rebekah  Griffin 
Sam 1 shall 

brE>rtt shtlnrod..:12  '' 	n 

fr3:":3t.fE? 

16 

/s/ Adam Miller 
17 
	

An Employee of Fennemore Craig, P.C. 

18 

21 

22 

23 

;-* 

25 

26 

2 

PE:-4NEMORF..• CRA:G 

VE6, 



CLERK OF ME COURT 

Electronically Filed 
ii07/2016 11:0824 AM 

Patriok I SbethAri (NV Bar No, :3812) 
.,10•Fui 	1,y10,.,,ibray (NV Bar No, 1140) 

P.C, 
300 S, 4 Si, the 1400 
Las, 	Nevada 89101 

4 	 : (702) $92-8000 
F RCS 670 	(702) 692-8099 

-ior.neyfin' Picti.NOTTnmst.ere 4sland, 11..0 

DISTRICT COURT 
CLARK COUNTY, NEVADA. 

'TREASURE ISLAND, LLC. a Nevada 
	

: CASE 	A•15-719105•B 
liability company, 	 DEPT, NO, XXIX 

Piaintiff, 

FINDINGS OF FACT AND 
CONCLUSIONS OF .LAW 

ROSE. C. a Nevada limited liability company, 

Defendant 

ROSE„I.,C, a Nevada limited liability company, 

Counterclaimant, 

TREASURE Az_,LAIND, LLC, a Nevada limited 
liability company, 

Counterclaimant. 

L 	FIND NGS OF FACT 

24 
	 On or about April 13, 2011 , PainIit1 Treasure, Island, entered into a L ease  

e eni 	ease") with Defendant, Rose, LI,C ("Rose"). 

26 
	 Pursuant to the terms of the Lease, Treasure Island leased space to Rose inside the 

Triasure island Hotel and Casino in Las Vegas, Nevada (the Property") 

One of Rose's obligations under the Lease was to timely pay rent, 

Q 

20 

4., 



1 8 

19 4 ' 

20 

2 

5 

12 

22 

24 

Per the -.Lease, rent came hi two forms: tnillinnilri monthly rent, and quarterly rent 

ln an amonm equal to 7% of triOdifiod gross sales,. 

5. 	The Lease provided that the rent for gross sales would be paid pursuant to a certain...I 

tbrtntil a and that., within 30 days of the end of each quarter during the lease term, P..mic would ". 

c.j.,-"fil/cr to landlord a writing setting forth the amount of tenant's gross sales mtride during each 

month, of the preceding calendar quarter and, concurrently therewith, pay the landlord the 

percentage rent due and payable for the preceding calendar quarter., 

I A ugust, 20 LI, Treasure Island became aware that Rose nas delinquent in 

paying several of its contractors. 

Due to a concern that this tailure to pay construction costs could result in a lien 

against the Property, Treasure Island., through its General Counsel, Brad Anthony CAnthoity"), 

sent Rose a letter reminding, it that no liens were permitted under the Lease. 

8, This letter was sent in strict compliance with the Leases notice requirements 

which stated that any notices would he sent to Rose at. a certain address attention Susan Mark,usch 

with a carbon copy to Operad.ora.' 

9, Shortly after that letter was sent, Gary Drahmi„ President of Rose ("Dragon, called 

Mr. Anthony to discuss the letter that Rose received and to request further relief from the loan. 

repayment obligation it had with Treasure Island, 

10, During that call, Dragul specifically requested that Anthony send all future 

correspondences dealing with the Treasure Is/and-Rose relationship directly and only to him. 

11. Although Mr. Dragol testified that his memory of the conversation was different 

in that he believed Mr„Anthony suggested that Rose designate one person from Rose whom 

Treasure island could deal with in the future he nevertheless agreed that he did in fact tell Mr..: 

Anthony to make all faure communications to him. The Court 'finds that Mr, Dragul did in fact 

tell Brad Anthony to send all .future notices to him and him alone (not Operadora or anyone else), 

2F5 

,,s,:ay of a Fifth Amendment to the kaso the notice ldresses were changed to state that any neacca to Rose were f, 
to hc seri:, to a cer t ain address without specifyinp; any indiviclua and to Operadorti at both the, origin& address listed 
and to a Minmi law firm. 

28 



23 

8 

Anthony's testimony 11.Tarding 	I:).ragul's reiane:st to change tfte W}tiCe Vi55 

mueb mote credible turn Mr„ 1 -)ragur s testimony related to the isstt FotOxanv,A.e, during his 

deposh:ion Mr,. Dr•gat stated he did 11,0t mead any conversation with Mr, A..nthOny atIOT the 

..i.!..n.Liutit letter which contained the notices set forth in the leasit .., However, during the first day 

ot gestinginy upon examination of his own counsel he outlined what he bellgyed tx:ourts,A during 

, , 
eon ,,,,-.::rsattorn Then, upon. (41.1tStiOildflp 	the 	he also outlined what. he believed 

occurred ditTit- , E..; the conversation, Then, upon being cros:;-exarnined by Plaintiffs courisei he 

again stated that he did not recal1 any conversation taking place. l -..} 1.ttintiff's counsel asked the 

question as t011.ows; 

	

Q. 	 o you recall a telephone conversation that you had with 
M. Anthony following receipt of this letter {the August 3 2012 letter? 

[by Mr. Dragul] I do not. 

Transcript at page :33 lines 2-5 and also at page 34 ities 5-7, This just after his response to the 

Court clearly acknowledgin.g the conversation. See pages 18 and 19, indeed, the next letter 

between the patties references the conversation between Mr. Anthony and Mr. Dragul so the 

ccinversation must have taken place and it must of taken place in between the August 31'' 

correspondence and September 19 th  correspondence which. followed. 

	

13. 	The Court finds that the parties agreed that any further notices would he sent 

snitiy to Mr. Dragul, 

	

14., 	On September 19, 2012, Anthony sent a letter following up on Mr. Dragul's , 

request regarding the constructiOn loan repayment. 

	

15. 	Mr. Anthony complied with Draga/'s request for how notice should be provided1 

19 

20 

21 

22 

and sent the letier directly to Dragul and without Operadora being carbon copied. 

16. 	In the years that f011owed, 'Irreasure Island sent. numerous communications to 

ROSO. 

In each instance where money owed to Treasure Island was delinquent, barring 

L 



the CO11;151iCati0n was sent to Dragol and OperadOrit was not copied, 

In all of its communications with 1R70:st.trc is:and„ Rose did not carbon copy its 

subtenant - nee. Nor was any evidence presented to show that Rose forwarded any of the 

conitnitniC:atioris it receiV(!Al from • reasurc itAarni to :)peradora, 

	

:3 	
19 : 	{.3ii April 30, 20 5, Rose breached the Lease when it faikd to pay the 7% gross 

sa1eS portion of the rent for the first quarter of 2015, 

2D, 	As a result, on May 14, 2015, Treasure Island sent Rose a ri ,,,nice. 

21. 	Mr. Dragni Rose's Pre:54kt -it tea Tied that his company hd many tenants and that 

if any tenant failed to pay rent when due he would begin proceedings to evict that tenant 10 days 

	

1. 0 	
after said tenant defaulted on his rental obligations. 

Pursuant to Mr. Dragurs instruction the Notice was sent to Mr. Dragal and not to 

SuSarl MarkQSal or Operadom 

23, 	Out of an abundance of caution, Mr. Anthony mailed a copy of the notice to the 

only other officer of Rose, LI,,e its legal counsel, Elizabeth Gold, 

Ms, Gold was the person who signed all of the contracts in this matter. 

The letter advised Rose, Lf,C that it was delinquent on its rent and that it had ten 

days to cure that delinquency or it would be in. default. 

Ptirsuatit to the express terms of the parties' Lease Agreement, if the (we -nine rent 

	

1.0 	
pa-,yinesit was not paid within ten days of the notice, 'Treasure Island had the right to terminate the 

	

20 	
parties lease. 

r 	The Court finds that Rose, LLC did in fact receive the notice and did not pay the 

	

22 	
thU :FirilOunt of overdue rent between May 14 and May 28. 

•N 

28, 	This nonpayment occurred despite Rose having been paid $247,500 from ha . 

	

24 	
subtenant for the months of January, February and March, which amount represents roughly the 

equivalent of LI -A,z rent monies owed to Treasure Island pursuant to Rose's lease with Treasure 

2 7 , 
ep n ;o 	wait a teller from u 	ff Treasum itiiand's Chief Financial Officer, which did t 

inciude notice to Operadora since the subject of that letter was Operadora itself not paying, rood ehinge.s owed to 
Insure 

1.2 

4 



4 

12 

14 

Wand, 

•-•, c) 	The evidence showed that Elizabeth Gold received a copy of the notiee of default 

no 	than May 15, 2015, since ;;. ■ ile, Cal [a Brod. Anthony on that day and requested additional 

dine te. pay the overdue rent, ,tyhich Mr. Anthony said Treasure s , and would not give Rose. 

30, Mr. Anthony so testified and E'di2abeth. Gold did. not testily in the trial to dis,pute 

thia testimony. Mr: AnthonY's testimony in this regard is i;xtrroborated by a letter vsthich Ms. Gold 

dialled on May 29 which referenced her being .ernailed the May 14th Notice, 

The. Court finds tlelt Mr.. T.)ragul was advised of the May 14 Notice shortly after 

Ms. Gold's receipt of the same, This is because Mr. Dragul testified he spoke with Ms. Gold 

every morning and several times a day. See transcript at page 40 lines 3-9. 

Although Mr. Dragul testified that he personally did not receive a copy of the t 

Notice until he received a phone call from David Kxouham on May 28 or 29 his testimony is not 

ore dib 

33, 	In Mr. Dragul'S deposition, he testified he believed he was advised of the 'Notice 

on 	•- 

34„Aithough Mr, Dragui coyly testified that he did not see a copy of he notice until 

he returned to his office he was obviously told a out the Nor 

Plaintiffs counsel asked Mr. Dragni if he was told about the notice even though h : 

did not See the notice and he testified, "l don't remember," See transcript at page 49 tines 17- 9. 

The Court believes it is clear the Mr. Dragul was advised of the Notice by May 15 

and certainly well before May 28, 

37. in addition to Rose receiving the notice through Ms. Gold, the evidence showed :L 

that Ms, Markusch (the person mentioned under the original notice provision) also was aware of 

the notice since she sent a partial payment for the outstanding rent due shortly after the May 14 

notice was it.•ceived, 

38. Rose, .1...1X )ad its own sublease with an entity called Sotior Frogs Las Vegas, LLC 

9 

3.0 

3. 7 

La 
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21 
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3 1 ), 	Set-tor Frogs is a subsidiary of Operadora., 

40, Pursuant to an •express provision in the sublease between use and Selor Frogs. 

Rose had a duty to provide a Cqpy of any default notices it recOved from 'fret/sine Island to Sehor 

sThperadOrkl: 

41, Rose never sent a copy of the May 1.4th default notice to Seiler Frogs/Opera,dora: 

On May 28, Treasure Island torininated its lease with Rose via u letter sent by its 

con: ./seL. Brenoch VIirthlin 

Following receipt of this Notice of Termina.tion Fh seattetripted to pay the rent 

wtneh. Mr. Drawal admitted was overdue since it was due on Aped 30 th , 

44: 	However, Treasure Island had already terminated the lease and this action seeking 

deel:.,/ratl.,iry relief by both parties began, 

45. Upon finding out about Treasure Island's termination of Rose's lease, Selor 

FrogsiOperadom :hired counsel from Florida to contact Treasure island, 

46. Said counsel did. contact Treasure Island (through its counsel), 

47. That communication was memorialized in an email setting forth Sehor 

ugs/Operadora's position at the time, 

48, 	The email dated June 3, 2015, does not mention the fact that Schur Frogs would 

have paid any overdue amounts owed by Rose to Treasure Island. 

49 : 	The testimony showed that Sefior Frogs had already paid Rose approximately 
'd 

f247,500 for the three months involved in the rent delinquency by Rose-January, .February and : 
2 1 

22 

28 

Match, 2015. 

o. 	The email states: 

thank you for -you tim<: . today. This email will confirm our 
discussions. The letter Win Mr. Wkthhn to Rose, 1.,,LC, and operadora 
Anc1ersons :S.„.A., de. CV, datiNt 20I was sent to • my diejni tbr 
401,1,c1.E:purposeS c.113ly u 	 audit-tent 	1...etise 
Agmemi: I. 	un Rose,1 	 , 
disc:usset.i, tint -kg.: Section 	of the Fitih Anientinictit, 	cli<xkl: Is Pot 
affected by a default by Rose, LLC as the prime tenant, 

As we farther discussed, Rose, LLC is disputing the default. You havQ 
confirmed with me that your client does not Oan on taking any action 

6 



untiltl.te dispute with. 	 conrt 	tion or 
Ne-ulettlent 
iyty 	 be pe..tmito.i to coolimit 1e sob--42.rtifwe. 
01i 	t 	 tenn.nc,y, 	 y•t<qi. 

1Loto'. 	 my 0:cr.:t 	zgeOr(inti<:4: ,Mtit 
9 of the Fifth Amendment 

'inks again for yot -r nssktarice. Pleaa°. copy rne on any further , b<yrespondence. My contitect in foimat„ 	. 
ion 0010 " 

Hiowing this elmil Sam Frog did not interw_ne. in this case and is not a party 

to this et.on and thus its rights are not subject to this aeon. 

9 i! 
	 C .:03.N.(11.1MONS  OF  LAW 

'Vile court finds that the lease between Rose and Treasure Island has been 

terminatei.l. 

.R.03e S a rguineW that the termination was not proper because the May 14 defhtth 

notiee 

 

sent. to Rose was not sent to Cho attention of Susan Markusch is without merit for the 

tbbnwing reasons any one cyf which would be suft.icien.t°, 

The parties orally modified the lease when Mr. .Dragul told Mr, Anthony to send 

ttl future correspondence to him and him alone sometime between August 31 and 

September 19, 2012 

19 
	“[Platties to a written contract who agree to new terms may orally modify the contract." 

2 0 
	 ,lemen v. leas .en, .104 Nev, 95, 98 (Nev. I 9 88)(internal citations omitted). "Moreover, 

parties consent to modification can be implied from conduct consistent with the assorted 

modification," Id, "Pam; evidence can he admitted to show an oral agreement moditing 

contract:," 	citing Silver Dollar Chth v. Cosgriff Nvon Co., 80 Nev, 108, HO, 389 

P,2d 923, 924 (l 964), This is the ease despite a provision stating that the contract can 

only be modified in ,.vriting, 

Parties may change, add to and toothy controi what they 
did in the past. They are wholly unable by any contraetual 
action in the present, to limit or control what, they may 
wish to do contractually in the future. Even where they 
include in the written contract an express provision that it 

22 1 

28 

"7 



can oniy be ntodifted or discharges by a subsequent 
agreement in, ‘vriting, nevertheless .their later oral 
agreement 1:0 Mi.".sdify or discharge their written. contract is 
both provable and effective to do so. 

Silver Dollar (tub e, Cosgriff Areon Cu,, SO Nev, 108, 11 I, 389 f'.24 923, 924 (196,0 . 

S?'.tt:ison on ContracA § 63„ at 2.25 (emphasis added). 

Under the doctrine of estoppel, l'o preVnil (tql an argument of estoppel., the psrty 

asserting the dCf.C1ISC Must prO'vefaur elements1 

The party to be estopped mug be apprised of the true facts; 

0 
	 He must intend that his conduct shall be acted upon, or 

must so act that the party asserting estoppel has a right to 
believe it was so intended, 

12 
	

The party asserting the estoppel must be ignorant of the 
true state of facts; 

He must have relied on his detriment on the conduct of the 
party to he estopped. in addition silence can raise an 

c 

	

	 estoppel quite as effectively as can words, Teriano v, Nev, 
State Bank, 121 Nev. 217, 223, 112 P3,d I 058, 1062 

15 
	

(2005), 

Here Rose was aware of Treasure island's decision not to send numerous notices to the 

attention of Susan •arktisch after Mr. °rapt had instructed Mr. Anthony to send all 

19 
	 notices to his attention, Thus. Rose was aware that all future notices after August 31, 

20 
	

2012 were being seat to Mr. Dragul and not Nifs. Mork.usch, Similarly, when Mr. Dragui 

asked Mr. Anthony to send all future notices to his attention, he obviously intended that 

22 
	

his conduct would be acted upon by Anthony, Next:, Treasure Island was clearly ignorant. 

23 
	 to any change in direction by Rose to change the person who the notice needed to be sent 

24 
	 to from Mn Dragol hack to Ms. Markuseh since the evidence showed Dragui never 

25' 
	 changed his direction to have all notices sent to his attention and his attention atone. 

25 
	 Fina Pv., Treasure Island met the last element since it relied to its detriment by sending the 

27 	notice to the attention Mr. Dragul instead of Ms. Markusch, 

'S0 



i s al.S0 fippl cable, Si TICt,', the eviclimee showed that numerous 	tiecs OfC seat. to 

tht: mtention of Mr. Dragial and not Ms. Mal:kitsch after the August 31, 2012 le .tier and 

neither Dragul. or Rose oi. -.dected, See also,rThear, 	v, Piainirers and _Deco:iv/ars, IA 
4 	

609, 61.4, 655 P2,6 996„ 998-99 (1982 ( "This court has noted that the alliance can 
5 	

raise in estoppei quite as effectively as can words "); G. 	Hanna.. 97 Nev. 559, 

:562 (Nev, 1981) (internal citations Cani aed.) ( "TITUS, ' a person remaining silent when 

ought, in the excess of good faith, to have spoken, will not he allowed to speak when he 
8 	

ought 	exerciac of good faith, remain 

1. 0 
	 The Court. finds that as a result of the conversation between Mr. Dragui and Mr, 

11 
	 Anthony, Rose waived its right to claim the notice should have been sent to the attention 

of Ms. Markosch instead of Mr, ()fagot His conduct in requesting that any future notices 

be sent to him and hint alone was an intentional relinquishment of any requirement on 

14  Treasure Island ' s part to send the .notice to attention of Ms. Marktisch, In addition, the 

failure to raise any issues concerning the subsequent notices, which were all sent to the 

attention of Mr. Dragttl and not Ms. Markusch evidence of intention to waive the right 

and thus a waiver is implied froni said conduct..Mithbati v, MGM Grand Hotels, inc,, :100 

Nov. .593, 596, 691 P2.6 421, 423-24 (1984), See also, /lavas v. Ation.tic Ins. Co., 96 

19 

	

	Nev. 586, 588 (Nev. 1980) (internal citations omitted), (The intent of waiver may be 

expressed or implied from the circumstances.) 

21 	
Rose ' s claim is also without merit since it received actual notice. and Ms. 

Markuse.11 herself received notice. in Stonehenge Land Co, v. I.?eazer Homes Inve,sTments, 

2 3 	
.1,L(.1 893 NiL 2,6 855, 863 (Ohio Ct. App: 2008) the court field that, "Where there is 

2 4 	 evidence of actual notice, a technical deviation from a contractual notice requirement will 

ran bar the action few breach of contract brought against' a party that had actual notice. "  

see also, 	Poli2zotw v. D'Agostino, 129 So, 534, 536 (La. 1930) ( "Mere 

informalities do not violate notice so long as they do not mislead, and give the necessary 

9 



Tr.r.q..i<Yri to the proper par y. 	Bd of t:l'omm'rs 	Turner .Alor 	Bulk Mc., 629 So. 

2d 1278, .12F3 (La, Ct. Apt . 993) ("'Where adequate notice is in fact given and its 

receipt is nt-,$t contested, technicalities of form may be oc, ,erl.r:,oked,). In this ease it is 

clear Rose received actual notice and thus sofiered no harm, 

Lese isfAnd ;,-,Tubskartsiy coniplied with any no,ice oougationa to Rose, f,r1 

!Joni)) 	v. SNMIRK, .E.LC 126 ,jev. 523., 536 (Nev, 2010) the court  found that 

compliance wzih notice provisions is micA when the owner has aotilifl 

knowledge and is not prejudiced. In this case it was clear Rose had actual knowledge of 

the notice and the opportunity to cure the default during the ten-day notice period. This 

provides the fifth reason why Rose's argument that the notice to it was ineffective has no 

merit. 

Rose may not raise Treasure Island's failure to carbon copy Operadora as a 

gi ,,.en the circumstances in this case. 

Rose cannot raise any claims regarding Treasure Island's failure to notice Sam .  

Frogs since that claim, belongs to Seim Frogs, Seflor Frogs is not a party to this ease. 

Instead, the issue only involves whether or not Treasure island's termination of the Rose 

Lease was effective. Any notice obligations to Sciior Frogs were a separate obligation 

that Treasure island had to Setter Frogs and that is not an issue that cotild be raised by 

Rose porstiant to established law. Pierce v. Crafty ins., 421 N.E. 2d 1252 (App. Ct. 

Mass. 1.984 (Notice to the insured and notice to the mortgagee have discrete purposes, 

however, and it is difficult to see how, as to the party who receives notice, a failure to 

notice to the other, can he anything but merely formal. This quality of separate . 

obligations, has been noted part Marly s  where, as in the instant case s  the insurance policy 

contains a so-called 'standard mortgage ClatiSe (Citations omitted.) Under that clause 

'the result has been that the Courts have held that the agreement of the company with the 

mortgagee being separate tied  diviaible from that with the mortgagor, See 

- 



7 

10 

, 

21 

23 

27 

EllegoodA.StWe,s; km (o., 638 N.I.-12d 1193, 1195 (Ill, App, a 1994) (1Nlaintiff, 

who adtiiiitedly 'received notice and tailed to pay the premium s  seeks to void defendant's 

puirorted cancellation based on the fortuitous fact that defendant is unable to establish 

that it notified the mortgagee. We agree , , that this would re.sitk in an ''rinjustiliim 

vddfaiP to the insured); ,tl,fradit?). 	Assocs, Disc. Corp., 58 So, 2e1 857, 859 (Fla, 1952) 

(ding that a deihtt 	the notes tA-inteut did not invalidate the notice whexe the defect 

re.;evaiii oniy to a third party) f  giyee :u, .Paui Fire & Ms, <12,, 783 P,2d 

246, 241 (Ariz, App, 1989) ("Appellees faihre to give timely notice of the cancellation 

to the rnortgagee [as required by statute) had no effect on the proper notice of 

cancellation given appellant by the premium .finance company."); AIIsete h?s, Ca, v, 

itleCt=oe., 384 S,E,2d 2 1989) ("Only detective notification to the insured renders 

cancellation of the policy ineffective and extends the liability of the insurer."). 

B, 	Even if Rose could raise the issue of Treasure Island's failure to notice Senor 

Frogs/Operadora it is estopped from doing so. Drip! told Anthony to send any default 

notices to him and not anyone else. As a result, when Anthony sent the notices to Dragul 

and not anyone else Rose cannot argue that said notice was defective pursuant to the 

coppe l law and reasons cited above. 

Rose waived any claims for the same reasons also. Similarly, Drages insistence 

that any notices be sent to him and him alone constitutes a waiver of any argument that 

Treasure island should have sent the notice to Senor Frovs/Opertidora. 

Rose's failure to send the notice to Senor Frogs under its own obligation 

precludes Rose from alleging that the notice was ineffective since Senor Frogs was not 

carbon copied. This is true under the doctrine of materiality, if Rose felt that Treasure. 

Island's obligation to send the notice of default to Seder Frogs was a material term of its I 

(as opposed to Senor Frogs) contractual rights with Treasure island then it clearly would 

12 

13 

:14 

2 
	 have sent the notice on to Senor Frogs pursuant to its own contractual obligation, Rose 



11 

not sending the notice to Seitior Frogs pursuant to its own contractual obligations shows 

that although the nodoe obligation from. Treasure Island to Senor Frogs might have been. 

tnateria.1 to Senor Frogs, R.ose did tot believe it was Mataial to it since it failed to send 

on the notice to Scilor Frogs pursuant to its own obligations. 

E. 	The unclean hands doctrine also applies. 'First., since l:&ose received the rent from 

its subtt;.nam. and did not. turn those monies over to Treasure island. ihe facts were clear 

that th,' ,,o.btenant tjperadora 'would pay Rose, $82,500 per month under the send 

Rose would in effect take those same monies and pay those over to the landlord, 

Althoui,,11 the subtenant Selior Frogs paid Rose $247,500 liar January, February and 

Match of 2015 Rose did not take those monies and pay the landlord Treasure Island, It 

cannot now complain that Treasure Island's failure to notice Senor Frogs somehow 

excuses los non-performance under these circumstances, Similarly, the 'unclean hands 

doctrine .oroymts Rose from arguing that Treasure Island's failure to carbon copy 

Operade,:ra on the May 14 th  Notice excuses Rose's non-performance since it had the same 

obligation and failed to do so. Again Rose had clear contractual obligations to send any 

default notices it received to Senor Frogs, The evidence is clear that Rose never sent any 

notices it received from Treasure Island to Schor Frogs including the May Notice, 

Theretbre it cannot now allege that it is somehow excused for its non-peribrmarice under , 

its contract with Treasure Island because Treasure Island did not carbon copy Operadora, 

The unclean hands doctrine generally bars a party from receiving equitable relief 

because of that party's own inequitable conduct, it precludes a party from attaining an 

equitable remedy when that party's connection with the subject-matter or transaction in 

arion has been unconseientious, unjust, or marked by the want of good faith, Park v. 

Park, 12.6 Nev, 745 (2010) ("the District Court found a connection between Appellant's 

misconduct, breach of contract, and cause of action for unjust enrichment, „, substantial 

evidence pports the District Court's decision to bar Appellant's unjust enrichment 

- 12 



2 

17 

claim under the ti.ncleari bands doctrine."). While Unclean hands is generally regarded as 

an argument that soUndS in equity, the 'Ninth Circuit has recognized :that Itilt,g;.. 

hArdS dOCriine, atiiplies not only to equitable claims, but also to legal ones." .4iPar 

Rer›-,tg.hc 

 

oINiyss'ia , 219 F.341 869 ( .9'h  ("if. 2000 .). Hero Rose's failure to pay the rent to 

begin with after being paid the satral: by its subtenant coupled with its insistence that 

'1 reasuce 0.:1;;ISIt:i not provide Operadora notice, and, perhaps most int :porta:atty, failing to 

Operadora the default notice itself, despite its specific eoaractual obligation to 

do so, eir.a.ised all the harm to occur. If notice to ( ....)peradora was so iniporta.nt to Rose, it. 

Should have sent, the notice to Operadora itself, it follows logically that since Operadora 

had already paid Rose the rent necessary to cover the quarterly rent that was due. Rose 

did not want Operadora to know that Rose had not paid the rent to Treasure Island, In 

any event, pursuant to the unclean bands doctrine, Rose is prevented from relying upon 

the lack of notice to Operadora to excuse its default since its own actions were marked by 

the want of good halt it would be unjust to allow it to use Treasure island's failure to 

copy Sefic,,r Frogs to excuse its non-payment of rent under the circumstances of this case. 

4. Based on the 'foregoing, the court concludes that Treasure Island's termination, of 

Rose,11:C's lease was effective and therefore, the lease is of no further force and effect. 

The. Court also denies Defendant's counterclaims for the reasons listed above. in 

addition. Treasure island has accepted the rent and thus Rose's claim that Treasure Island 

breached the 'tease by failing to accept the rent is without merit, Indeed, the Court is unaware of 

any claim that a tenant can make 'i.or the failure of the landlord to accept rent, At all times 

Cf1A:1T island allowed Rose to continue to lease the space pending the outcome of this 

gation and Treasure Island's failure to accept the rent for a few months pending the Court's 

de&iOn on whether the acceptance of the rent would not act as a waiver of Treasure Island's 

figh; to ti,-,,.rminate, this lease is not an actual breach. 
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1 NOAS 
DANIEL F. POLSENBERG (SBN 2376) 

2 JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 

3 LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 

4 Las Vegas, Nevada 89169-5996 
(702) 949-8200 

5 HPoisenber•@LRRC.co 
JlienrioVaRRC.coin  

6 ASmith@LR,RC.corn 

7 MICHAEL C. VAN (SBN 3876) 

8 SHUM WAY VAN 
SAMUEL A. MARSHALL (SBN 13,718) 

8985 South Eastern Avenue, Suite 100 
9 Las Vegas, Nevada 89123 

(702) 478-7770 
10 Michaei@Shurnwa Nan.com  

Samuel@ShurnwfiiiVan.com   
11 

Attorneys for Defendant/Counterclaimant 
12 Rose, LLC 

DISTRICT COURT 13 

14 
	

CLARK COUNTY, NEVADA 

Case No. A-15-719105-B 
Dept. No. 11 

15 TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

16 
Plaintiff, 

17 
VS. 

18 
ROSE, LLC, a Nevada limited liability 

19 company, 

20 	 Defendant. 

21 ROSE, LLC, a Nevada limited liability 
22 company, 

23 
	

Counterclaimant, 

24 vs. 

25 TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

26 
Counterdefendant. 

27 

28 

AMENDED NOTICE OF APPEAL 

• 
Leos NOCO 



AMENDED NOTICE OF APPEAL  

	

2 	Please take notice that defendant/counterclaimant Rose, LLC hereby 

3 appeals to the Supreme Court of Nevada from: 

	

4 	1. 	All judgments and orders in this case; 

	

5 	2. 	"Findings of Fact and Conclusion of Law," filed November 7, 2016, 

6 notice of entry of which was served electronically on November 7, 2016 (Exhibit 

7 A); 

	

8 	3. 	"Order Denying Motion for Reconsideration," filed December 14, 

9 2016, notice of entry of which was served electronically on December 16, 2016 

10 (Exhibit B); 

11 	4. 	"Judgment," filed December 21, 2016, notice of entry of which was 

12 served electronically on December 22, 2016 (Exhibit C); 

	

13 	5. 	"Order and Judgment Granting Treasure Island's Motion for 

14 Attorneys Fees in the Amount of $126,000 Against Rose, LLC," filed January 

15 10, 2017, notice of entry of which was served electronically on January 11, 

16 2017 (Exhibit D); 

	

17 	6. 	"Final Judgment," filed January 10, 2017, notice of entry of which 

18 was served electronically on January 11, 2017 (Exhibit E); and 

	

19 	7. 	All rulings and interlocutory orders made appealable by any of the 

20 foregoing. 

21 	Dated this 17th day of January, 2017. 

	

22 	 LEWIS ROCA ROTHGERBER CHRISTIE LLP 

23 

24 dICHAEL C. VAN (SBN 3876) 
;AMUEL A. MARSHALL (SBN 13,718) 

25 ;HUMWAY VAN 
985 South Eastern Avenue, Suite 100 

26 ias Vegas, Nevada 89123 
702) 478-7770 

27 

	

28 	 Attorneys for Defendant/Counterclaimant Rose, LLC 

By /s/ Joel D. Henriod 
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 

• 	- 	- . 	.. 
Leos NOCO 
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CLERK OFOF THE COURT 

Electronically Filed 

11/07/2016 04:56:17 PM 

NEO 
FENNEMORE CRAIG, RC. 
Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No, 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Tel,: (702) 692-8011 
Fax: (702) 692-8099 
Email: psi-wet-la  
Attorneys for Treasure Island, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LI,C, a Nevada :limited CASE NO.: A. -15-719105-B 
liability company; 

12 
	

Plaintiff, 
	 DEPT,: 	XI 

7 

8 

9 

10 

13 
VS. 

14 
ROSE, LI,C, a Nevada limited liability 

15 company; 

Defendant. 

company, 

Counterclaimant, 

VS. 

21 

29 TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

16 
 

17 	ROSE, LL,C, a Nevada limited liability 

18 

19 

20 

NOTICE OF ENTRY OF FINDINGS OF 
FACT AND CONCLUSIONS OF LAW. 

24 
	 Counterdefendant 

25 
TO: ALL PARTIES AND THEIR ATTORNEY'S OF RECORD: 

26 
'YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the 

27 
FINDINGS OF FACT AND CONCLUSIONS OF LAW was entered in the above- 

28 



referenced matter on the 7 th  day of November, 2016, a copy of which is attached hereto. 

Dated this 7'h  day of November, 2.016. 

FENNEMORE CRAIG, PC. 

By: Ls/ Patrick J. Sheehan 
Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No. 1140) 
1400 Bank of America Plaza 
300 South Fourth St. 14 th  Floor 
Las Vegas, NV 89101 
Attorneys for Treasure Island, .LLC 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FENNEMORE; CRMG 
ATTCtliFJEY,. 

LAS VEOAN 



CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig, 

PC. and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS 

OF FACT AND CONCLUSIONS OF LAW was made on the following counsel of record 

and/or parties by electronic transmission to all parties appearing on the electronic service 

6 
	list in Odyssey E-File & Serve (Wiznet): 

&Service Master List 
For Case 

ratAl Treasure Wand LLC, Plaintiff(s) vs. Rose LLC„ Defendant(s) 

 

Fennemore Oalgi Jones Vargas 
Cuntact 
Patrick 

Email 
con-:  

10 

11 

14 

15 

16 

Fennemore Craig, P,C. 
Contact 
Arixn Miller 
:John H. r,19,,Aibray 

Shumway Van 
Contact 
Brent 
Rebekah Griffin 
Sr Marsi- a 

Email 

Emait,  
brE>nt i:Foshtlnrods:12  ,, J .; 	ot n 

:,:,:iitleMSh113134`d.;1 ■ C3f:  

ls/ Adam Miller 
17 
	

An Employee of Fennemore Craig, P.C. 

18 

20 

21 

22 

23 

25 

26 

28 

FENNEMORE CRAM 
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CLERK OF THE COURT 

Bectronically Filed 
11/07/2016 11:08:24 AM 

6 

Patrick J. Sheehan (NV Bar No, 381.2) 
John a Mowbray (NV Bar No, 1140) 
:FENNEMORE CRAIG, P.C. 

1. 300 S, 4 Street, Suite 1400 3 f 
-f Las, Vegas, Nevada 89101 
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	 DISTRICT COURT 

CLARK COUNTY, NEVADA. 

TREASURE ISLAND, LLC, a Nevada 
	

CASE. NO A45-719105-B 
limited liability company, 	 DEPT, NO, XXIX 

Plaintiff, 
11 	

FINDINGS OF FACT AND 
12 
	

CONCLUSIONS OF .LAW 

ROSE, LLC, a Nevada limited liability company, 

14 
	

Defendant, 

15 	
.ROSE. TIC a Nevada limited liability company, 

Counterclaimant, 
1'7 

19 TREASURE ISLAND, - • LT „C a Nevada limited 
L. liability company, 

20 : 
Cour'. erclaimant. 

22 

23 
	 L 	FINDINGS OF FACT 

24 
	 I 	On or about April 13, 2011, Plaintiff, Treasure Island, entered into a Leased 

Agreement ("Lease") with .Defendant, Rose, LLC ("Rose"). 

26 
	 Pursuant to the terms of the Lease, Treasure Island leased space to Rose inside th e  

Treasure island Hotel and Casino in Las Vegas, Nevada (the Proivrty"'L 

One of Rose's obligations under the Lease was to timely pay rent, 



4. 	Per the Lease, rent came in two forms: minimum monthly rent, and quarterly rent 

	

2 	
in an amount equal to 7% of modified gross sales. 

5. 	The Lease provided that the rent for gross sales would be paid pursuant to a certain 
4 

formula and that, within 30 days of the end of each quarter during the lease term, Rose would 

	

5 	
deliver to landlord a writing setting forth the amount of tenant's gross sales made during each 

	

6 	
month of the preceding calendar quarter and, concurrently therewith, pay the landlord the 

percentage rent due and payable for the preceding calendar quarter. 

6, 	In August, 20 12, Treasure Island became aware that Rose was delinquent in 

	

9 	
paying several of its contractors. 

	

1 0 	
Due to a concern that this tailure to pay construction casts could result in a lien 

	

11 	
against the Property, Treasure Island., through its General Counsel, Brad Anthony CAntilotri 

	

12 	
sent Rose a letter reminding, it that no liens were permitted under the Lease. 

13 1 	
8, 	This letter was sent in strict compliance with the Lease's notice requirements 

14 11 
:1 which stated that any latices would be sent to Rose at. a certain address attention Susan Mark,usch 

with a carbon copy to Operad.ara,' 

9, 	Shortly after that letter was sent, Gary Dragul, President of Rose ("Dragul"), called 

	

17 	
Mr. Anthony to discuss the letter that Rose received and to request further relief from the loan. 

16 f 
repayment obligation it had with Treasure Island, 

4- 
:19 4. 

0.During that call, Dragul specifically requested that Anthony send all future 

correspondences dealing with the Treasure Is/and-Rose relationship directly and only to him. 

it . Although Mr. Dragul testified that his memory of the conversation was different 

in that he believed Mr„knthony suggested that Rose designate one person from Rose whom 

Treasure island could deal with in the future he nevertheless agreed that he did in fact tell Mr..: 

Anthony to make all fitture communications to him. The Court 'finds that Mr, Dragul did in fact 

tell Brad Anthony to send all .future notices to him and him alone (not Opera , ora or anyone else), 

3 

20 

22 

24 

26 

: 	4,—, 	• 	 • 
By way of a Fifth Amendment to the iettse the notice a ,t,-idNsses were changed to $tote that any natichs it) Rose were t 

to be scat to a certain address without vecifyinp; nay individuat and to Operadortt at both the origtoat address tinted 
and to o Miami iaw firm. 

28 



13 

26 

12. Mr. Anthony's testimony regarding Mr. Dragul's request to change the notice was 

much more credible than Mr. Drag,u1's tesiiniony related to the issue. For example, during his 

deposition Mr. Dragal stated he did not recall any conversation with Mr. Anthony after the 

August 3 Vil: letter which contained the notices set forth in the lease. However, during the first day 

of testimony upon examination of his own counsel he outlined what he believed occurred during 

the conversation. The.n, upon questioning from the Court he also outlined what he believed 

occurred during the conversation. Then, upon being cross-examined by Plaintiffs counsel he 

again stated that he did not recall any conversation taking place. Plaintiff's counsel asked the 

question as follows: 

Q. 	...Sir, do you recall a telephone conversation that you had with 
Mr. Anthony following receipt of this letter {the August 3 , 2012 letter? 

A. 	[hy Mr. Dragul] I do not. 

Transcript at page 33 lines 2-5 and also at page 34 iines 5-7, This just after his response to the 

Court clearly acknowledging the conversation. See pages 18 and 19, Indeed, the next letter 

between the parties references the conversation between Mn Anthony and Mr. Dragul so the 

conversation must have taken place and it must of taken place in between the August 3i"' 

correspondence and September I 9' correspondence which. followed, 

13. The Court finds that the parties agreed that any further notices would he sent 

solely to Mr. Dragul, 

14. On September 19, 2012, Anthony sent a letter following up on Mr. Dragul's 

request regarding the construction loan repayment. 

15, 	Mr. Anthony complied with Dragtd's request for how notice should be provided I 

and sent the letter directly to Drattul and without Operadora being carbon copied. 

16. 	in the years that followed, 'Irreasure island sent. numerous communications to 

ROse, 

In each instance where money owed to Treasure Island was delinquent, barring 
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26 

cc 
I “ , 041-: .1.9‘ 

- t 	The only exception to this watt a letter from jeny Oriffis, Troasum 	Chief Finanetal Officer, which did 
include notice to Operadora since the subject of that letter was Operadora itself not paying, food eharge.s owed to , 
Treasure Wand, 

one, the communication was sent to Dragui and Operadora was not copied, 

18. In all of its communications with Treasure Is.tand, Rose did not carbon copy its 

subtenant once, Nor was any evidence presented to show that Rose forwarded any of the 

coininttnications it received from Treasure Island to Opc,radora. 

19. On April 30, 2015, Rose breached the Lease when it failed to pay the 7% gross 

sales portion of the rent for the first quarter of 201.5, 

20, As a result, on May 14, 2015, Treasure Island sent .Rose a n.otice. 

21, Mr. Dragul Roses President testified that his company had many tenants and that 

if any tenant failed to pay rent when due he would begin proceedings to evict that tenant 10 days 

afier said tenant defaulted on his rental obligations. 

Pursuant to Mr. Dragars instruction the Notice was sent to Mr, .Draglit and not to 

Susan Markaseh or Orteradora. 

23. Out of an abundance of caution, Mr. Anthony mailed a copy of the notice to the 

only other officer of Rose, LLe its legal counsel, Elizabeth Gold. 

24. Ms, Gold was the person who signed all of the contracts in this matter. 

The letter advised Rose, LLC that it was delinquent on its rent and that it had ten 

days to cure that delinquency or it would be in default. 

	

26. 	Pursuant to the express terms of the parties' Lease Agreement, if the overdue rent 

payment was not paid within ten days of the notice, Treasure.. island had the right to terminate the 

parties' lease. 

	

27, 	The Court finds that Rose, 1.,LC, did in fact receive the notice and did not pay the 

full amount of overdue rent between May 14 and May 28. 

28. This nonpayment occurred despite Rose having been paid $247,500 from ha 

subtenant for the months of January, February and March, which amount represents roughly the 

equivalent of the rent monies owed to Treasure Island pursuant to Roses lease with Treasure 
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19 

20 

17 

26 

Island, 

29, 	The evidence showed that E1i -2..abeth Gold received a copy of the notice of default 

no later than May 15, 2015, since she called 13rad Anthony on that day and requested additional 

time to pay the overdue rent, which Mr. Anthony said Treasure island would not give Rose. 

30. Mr. Anthony so testified and. i'dizabetia Gold did not testify in the trial to dispute 

this testimony. Mn Anthony's testimony in this regard is corroborated by a letter which Ms, Gold 

drafted on May 29 which referenced her being emailed the May 14th Notice, 

31. The Court finds that Mr. Dragul was advised of the May 14 Notice shortly after 

Ms. Gold's receipt of the same, This is because Mr. Dragul testified he spoke with Ms. Gold 

every morning and several times a day. See transcript at page 40 lines 1-9, 

32. Although Mr. Dra,gui testified that he personally did not receive a copy of the 

Notice until he received a phone call from David Krouliam on May 28 or 29 his testimony is not 

credible. 

33, in Mr. Dragul's deposition, he testified he believed he was advised of the 

on May 26, 

34, Although Mr, Dragul coyly testified that he did not see a copy of the notice until 

he returned to his office he was obviously told about the Notice. 

35, Plaintiffs counsel asked Mr. Dragul if he was told about the notice even though he 

did not see the notice and he testified, "1 don't remember," See transcript at page 49 lines 17- 9. 

16, 	The Court believes it is ear the Mr. Dragul was advised of the Notice by May 15 

and. certainly well. before May 28, 

37. in addition to Rose receiving the notice through Ms, Gold, the evidence showed I 

that Ms, Markusch (the person mentioned under the original notice provision) also was aware of 

the notice since she sent a partial payment for the outstanding rent due shortly after the May 14 

notice was received. 

38. Rose ,.1.,,U.:: had its own sublease with an entity called Seiior Frogs Las /ego, 1..1.,C 

("Sefior Frogs"), 
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39, Serior Frogs is a subsidiary of Operadora., 

40, Pursuant. to an express provision in the sublease between Rose and Seor Frogs, 

Rose had a duty to provide a. copy of any delimit notices it received from Treasure Island to Sehor 

Frof..T.,s/Operadora, 

41, Rose never sent a copy of the May 14th default notice to Senor FrogslOperadora, 

	

6 	
On May 28, Treasure Island terminated its lease with Rose via a letter sent by its 

counsel. 1:Ircnoch 

	

'7 
	

Following receipt of this Notice of Termination Rose attempted to pay the rent, 

which Mr. Dragul admitted was overdue since it was due on April 30 th , 

	

3,0 	
44, 	However, Treasure Island had already terminated the lease and this action seeking 

declaratory relief by both parties began, 

	

45. 	Upon finding out about Treasure Island's termination of Rose's lease, Set'ior 

Frogs/Operadora hired counsel from Florida to contact Treasure Island, 

	

14 	
46, 	Said counsel did. contact Treasure Island (through its counsel), 

	

15 	
47. 	That communication was memorialized in an email setting forth Sehor 

16 

17 
11 Frogs/Opera era's position at the time, 

 

48, 	The email dated June 3, 1015, d iot mention the fact that Sefior Frogs would 

lave paid any overdue amounts owed by Rose to Treasure Island. 

49, The testimony showed that Senor Frogs had already paid Rose a )roximately 

5247,500 for the three months involved in the rent delinquency by Rose-January, .February and 

March, 2015. 

50, The email states: 

S.A. 	, datrd 
s.suu ty tier 

.eo cut between Rose, 1 
discoss ,f:d, under Seetion 	; 
affe { ed by a default by Rose, LLC as the prime tenant. 

As we further discussed, Rose, LLC is disputing the default. You hWs:e 
confirmed with rue that your client does not plan on taking any aoion 

18 

19 

22 

23 

25 

26 

27 

(: Y.. A. I C 

thank you for our time.today. This email will confirm our 
discussions. The letter hum Mr. Wiri)0:in to Rose, 1_1[X and operadora 

'20l 5. was sent to • nty client fur 
• Fiffti. Amendment ti:) .  Lease: 

jaY 

4,7V, 6 



tintll the d.spute: %vitt) Rr y 	.1 
settlement lietw ,;ien 	 kA; 

'xieh 	 to COW tC 

	

Ri is 	 p<1.5 

1:.)1i 	 d 	C..t 	 , cf:e.)1i 	iji:Ord:11•11:. with 
Section 9 of the l'ilth Amendment. 

Thanks again for your assistance, Please copy me on any further 
correspondence. My contact inforrnation is below." 

51, 	Following this email Soilor Frogs did not intervene in this case and is not a party 

to this action and thus its rights are not subject to this action. 

9 It 
	

CONCLT1SIONS  0.  .• LAW 

1. 	The court finds that the lease between Rose and Treasure [stand has been 

Rose's rp nt that the termination was not proper because the May 14 default 

notice sent to Rose was not sent to the attention of Susan Markusch is without merit tbr the 

thllowing reasOnS any one, cyf which would be aufflcient 

A, 	The parties orally modified the lease when Mr. .Dragul told Mr, Anthony to send 

all .future correspondence to him and him alone sometime between August 31 and 

September 9, 2012. 

"[Plarties to a written contract who agree to new terms may orally modify the contract." 

Jensen v. „iren,s'en, 104 Nev. 95, 98 (Nev. 1988)(internal citations omitted). "Moreover, 

parties consent to modification can be implied from conduct consistent with the asserted 

modification." "Parrit evidence can he admitted to show an oral agreement moditYt . ng 

a contract," M., citing, Silver Dollar Club v. Cosgriff Nvor? Co., 80 Nev, 108, 110, 389 

P.2d 923, 924 (l 964). This is the case despite a provision stating that the contract can 

only be modified in writing 

Parties may change, add to and totally controt what they 
did in the past. They are wholly unable by any contractual 
action in the present, to limit or control what, they may 
wish to do contractually in the future. Even where they 
include in the mitten contract an express provision that it 
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:14 

can only be modified or discharges by a subsequent 
agreement in writing, nevertheless their later oral 
agreement to modify or discharge their written. contract is 
both provable and effective to do so, 

Silver Dollar Club v, Crisgriff Neon CV, 80 Nev. 108, 111, 389 P.2d 923 924 (1964) . 

citing Simpson on Contracts § 63, at 228 (emphasis added), 

13. 	Under the doctrine. of estoppel. To prevail on an argument of estoppel, the party 

asserting the defense must ,proveTtitir elements1 

The party to be estopped Mst be apprised of the true facts; 

He must intend th.at his conduct shall be acted upon, or 
must so act that the party asserting estoppel has a right to 
believe it was so intended, 

The party asserting the estoppel must be ignorant of the 
true state of facts; 

He must have relied on his detriment on the conduct of the 
party to be estopped. In addition silence can raise an 
estoppel quite as effectively as can words, Teriano v, Nev, 
State Bank, 121 Nev, 217, 223, 112 P3,d 1058, 1062 
(2005), 

Here, Rose was aware of Treasure lsland's decision not to send numerous notices to the 

attention of Susan Markusch after Mr. Dragui had instructed Mr. Anthony to send all 

notices to his attention, Thus, Rose was aware that all future notices after August 31, 

2012 were being seat to Mr. Dragui and. not Ms. Markusch, Similarly, when Mr. Dragul 

asked Mr. Anthony to send all future notices to his attention, he obviously intended that 

his conduct would be acted upon by Anthony, Next, Treasure Island was clearly ignorant. 

to any change in direction by Rose to change the person who the notice needed to he sent 

to from Mr. Dragtil back to Ms. Markusch since the evidence showed E.)tagui never 

changed his direction to have all notices sent to his attention and his attention alone. 

Finally, Treasure Island met the last element since it relied to its detriment by sending the 

notice to the attention Mr. Dragul instead of Ms. Markusch, 
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Estoppel is a so applicable since the evidence showed that numerous notices were sent  

the attention of Mr. Dragul and not Ms. Markusch after the August 31, 2012. letter and 

neither. Dragul or Rose objected, See also, Cheger, inc. v. Piainlers and Decorators, 98 

Nev, 609, 61.4, 655 1'2.d 996, 998-99 (1982 ("This court has noted that the silence can 
5 I 

raise in estoppel quite. as effectively as can words"); Goidstein v, Hanna, 97 Hey, 559, 

562 (Nev, 1981) (internal citations omitted) ("Thus, a person remaining silent when 

ought, in the excess of good faith, to have spoken, will not be allowed to speak when he 
8 	

ought in the exercise of good faith, remain silent') 
9 

1.0 
	C. 	The Court. finds that as a result of the conversation between Mr. Dtagui and Mr, 

Anthony, Rose waived its right to claim the notice should have been sent to the attention 

12 

	

	of Ms. Markusch instead of Mr, Dragui. His conduct in requesting that any future notices 

he sent to him and him alone was an intentional relinquishment of any requirement on 

:14 11 

	

	Treasure island's part to send the .notice to attention of Ms, Markuslth, In addition, the 

failure to raise any issues concerning the subsequent notices, which were all sent to the 

:16 

	

	attention of Mr. Dragul ami. not Ms. Markuscli evidence of intention to waive the right 

and thus a waiver is implied fr(un said conduct, .Mithban v, MGM Grand Hotels, Inc., 100 

1%4 
	 Nov, 593, 596, 691 P24 421, 423-24 (1984), See also, Novas v. Ation.tic Ins. Co., 96 

1.9 
	Nev, 586, 588 (Nev. 1980) (internal citations omitted). (The intent of waiver may be 

2 0 
	expressed or implied from the circumstances.) 

2 "I 	
Rose's claim is also without merit since it received actual notice and Ms. 

Markuseh herself received notice. in Stonehenge Land Co, v. I.?eazer Homes Inve.sTments, 

all 893 N.E. 2.d 855 863 (Ohio Ct. App: 2008) the court held that "Where there is 

24 	
evidence of actual notice, a technical deviation from a contractual notice requirement will 

25 	
not bar the action fiv breach of contract brought against' a party that had actual notice." 

See also, 	Poli2zotto v. D'Agostino, 129 So, 534, 536 (La. 1910) ('"[M]ere 

informalities do not violate notice so long as they do not mislead, and give the neeessa 

CRAM 



information to the proper party."); Bd. of Comotcrs 3-?, Turner .Marine Bulk Inc., 62-9 So, 

2d 1278, 1283 (La. Ct. App. 1993) ("Where adequate notice is in fact given and its 

receipt is not contested, technicalities of form may be overlooked."). In this case it is 

clear Rose received actual notice and thus suffered no harm, 

F. 	Treasure Island substantially complied with any notice obligations to Rose, In 

Hardy Cos v. SNMARK, LLc, 126 Nev. 528, 536 (Nev, 2010) the court found that 

	

8 
	substantial compliance with notice provisions is mot when the owner has actual 

knowledge and is not prejudiced. In this case it was clear Rose had actual knowledge of 

	

1 0 
	 the notice and the opportunity to cure the default during the ten-day notice period. This 

	

11 
	provides the fifth reason why Rose's argument that the notice to it was ineffective has no 

	

12 
	merit, 

13 11 

14 g 
i; defense given the 

:15 

reumstanil'es in this case. 

3. 	Rose. may not raise 'treasure Island's failure to carbon copy Operadora. as a 

16 

10 

2 3 

Rose cannot raise any claims regarding Treasure Island's failure to notice Seller 

Frogs since that claim, belongs to Seim Frogs, Seflor Frogs is not a party to this case. 

Instead, the issue only involves whether or not Treasure island's termination of the Rose 

Lease was effective, Any notice obligations to Sefior Frogs were a separate obligation. 

that Treasure Island had to Seflor Frogs and that is not an issue that could be raised by 

Rose pursuant to established law. Pierce v. Gentry ins., 421 N. ,E 2d 1252 (App. Ct. 

Mass. 1981), (Notice to the insured and notice to the mortgagee have discrete purposes, 

however, and it is difficult to see how, as to the party who receives notice, a failure to 

notice to the other, can be anything but merely formal, This quality of separate 

obligations has been noted particularly, where, as in the instant case, the insurance policy 

contains a so-called 'standard mortgage Clatii3e (Citations omitted.) Under that clause 

the result has been that the Courts have held that the agreement of the company with the 

mortgagee being separate and divisible from that with the mortgagor, ,) See also, e.g., 
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25 
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27 :1 
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Ellwood v. Am, Stater Ms. Co,, 638 N.E.2d 1193, 1195 (11, App, Ct, 1994) ("[Illaintiff, 

who admittedly received notice and failed to pay the premium, seeks to void defendant's 

purported cancellation based on the fortuitous fact that defendant is unable to establish 

that. it notified the mortgagee. We agree 	. that this would result in an 'unjustified 

windfall. to the insured,"); 	arliey v, Assocs, Disc. Corp., 58 So, 2d 857 , 859 (Fla, 1)52) 

to the mortgagee as required by statute) had no effect on the proper notice of 

cancellation given appellant by the premium finance company."); Alate las. Ca, r, 

AlcCrae, 384 S,E,2d , 2 (1\1,C, 1989) ("Only detective notification to the insured renders 

cancellation of the .policy ineffective and extends the liability of the insurer."). 

B. Even if Rose could raise the issue of Treasure island's failure to notice Seilor 

Frogs/Operadora it is eatoppod from doing so. Drip! told Anthony to send any default 

notices to him and not anyone else. As a result, when Anthony sent the notices to Dragul 

and not anyone else Rose cannot argue that said notice was defective pursuant to the 

estoppel law and reasons cited above, 

C. Rose waived any claims fOr the same reasons also. Similarly, Dragurs insistence 

that any notices be sent to him and him alone constitutes a waiver of any argument that 

Treasure Island should have sent the notice to Seaor Frovs/Operadora, 

23 	1), 	hoses failure to send the notice to Senor Frogs under its own obligation 

precludes Rose from alleging that the notice was ineffective since Senor Frogs was not 

carbon copied. This is true under the doctrine of materiality. if Rose felt that Treasure. 

Island's obligation to send the notice of default to SekOr Frogs was a material term of its ; 

(as opposed to Senor Frogs) contractual riglas with Treasure island then it clearly would 

have sent the notice on to Senor Frogs pursuant to its own contractual obligation. Rose 
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it 	
not sending Ow notice to Setior Frogs pursuant to its own contractual obligations shows 

that although the notice obligation from Treasure Isla id to Senor Frogs might have been 

material to Schor .Frogs, Rose did not believe it was material to it since it failed to send 

on the notice to Selior Frogs pursuant to its own obligations. 

The UnClem hands doctrine also applies. First, since Rose received the rent from 

its subtenant and did not turn those monies over to Treasure Island. The facts were dear 

that the subtenant Operadora would pay Rose $82,500 per month under the sublease and 

Rose would in effect take those saute monies and pay those over to the landlord, 

Although the subtenant Seiltir Frogs paid Rose $247,500 for January, February and 

March of 2015 Rose did not take those monies and pay the landlord Treasure Island, it 

cannot now complain that Treasure Island's failure to notice Senor Frogs somehow 

excuses its non-performance under these circumstances, Similarly, the unclean hands 

doctrine prevents Rose from arguing that Treasure Island's failure to carbon copy 

Operadora on the May 14 th  Notice excuses Rose's, non-performance since it had the same 

obligation and failed to do so, Again Rose had clear contractual obligations to send any 

default notices it received to Senor Frogs, The evidence is cleat that Rose never sent any 

notices it received from Treasure Island to Sehor Frogs including the May 14 n Notice, 

Therefbre it cannot now allege that it is somehow excused for its non-peribrmartec under : 

its contract with Treasure Island because Treasure Island did not carbon copy Operadora. 

The unclean hands doctrine generally bars a party from receiving equitable relief 

because of that party's own inequitable conduct. It precludes a party from attaining an 

equitable remedy when that party's connection with the subject-matter or transaction in 

litigation has been unconscientions, unjust, or marked by the want of good faith, Park v. 

Park, 126 Nev, 745 (201,0) ("the District Court found a connection between Appcilant's 

misconduct, breach of contract, and cause of action for unjust enrichment, „ substantial 

evidence supports the District Court's decision to bar Appellant's unjust enrichment 

28 
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claim under the unclean hands doctrine,"), While unclean hands is generally regarded as 

an argument that sounds in equity, the Ninth Circuit has recognized that "Nile EAE)6ean 

hands doctrine applies not only to equitable claims, but also to legal ones." Adler v. Fa 

Rprthiic of Nigeria, 219 K3d 869 (9' h  Cir. 2000), Here Rose's failure, to pay the rent to 

begin with after being paid the same by its subtenant coupled. with its insistence that 

Treasure island not provide Operadera notice, and, perhaps most importantly, failing to 

provide Operadora the default notice itself, despite its specific contractual obligation to 

do so, caused ail the harm to occur. If notice to Operadora was so important to Rose, it 

should have sent the notice to Operadora itself it follows logically that since Operadora 

had already paid Rose the rent necessary to cover the quarterly rent that was due„ Rose 

did not want Operadora to know that Rose had not paid the rent to Treasure Island, In 

any event, pursuant to the unclean hands doctrine, Rose is prevented from relying upon 

the lack of notice to Operadorn to excuse its defautt since its own actions were marked by 

the want of good halt It would be unjust to allow it to use Treasure island's failure to 

copy Senor Frogs to excuse its non-payment of rent under the circumstances of this case, 

4. Based on the 'furegoing, the court concludes that Treasure, Island's termination of 

'PLC's tease was effective and therefore, the lease is of no further force and effect. 

	

5, 	The Court also denies Defendant's counterclaims for the reasons listed above. In 

addition, Treasure Island has accepted the rent and thus Rose's claim that Treasure Island 

breached the lease by failing to accept the rent is without merit. Indeed, the Court is unaware of 

any claim that a tenant can make 'for the failure of the landlord to accept rent. At all times 

Treasure Island allowed Rose to continue to lease the space pending the outcome of this 

litigation and Treasure Island's failure to accept the rent for a few months pending the Court's 

decision on whether the acceptance of the rent would not act as a waiver of Treasure. Island's 

right to terminate this lease is not an actual breach, 

8 

C.) 

:L3 

14 

g 

16 

17 

2.8 

13 

20 

g 

23 

24 

25 

26 

27 

OK (::RAK1 
..• 

11 



Dated this 	day of November;  2016, 

Submittt'd by; 

FENNEMORE CRAIG, PC 

01:.S1 	Niti:SN 	(B:u. N(i: 	i•V.i) 
1400 i3zu) oi STWrios 
300 ::;otall ' .0kRtiA St. 	Fioor 
Las Vegas, NV 89101 

A4'torneys for TreasureiIan, LLE 
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Conthe.l 
PAn.:•1 
John. 	Mo,,vb.rav 

SbaMway: 

 

Van 
(..oatMzt 

Kamm ier 
Rebeloli 

• ). ,,nntn 	,ova 

8 

9 

Pursuant to NRCP'3(b), I hereby certify that I am an. employee of Fennemore Craig, :1',C. 

and that on November , 2016, service of the FINDINGS OF FACT AND CONCLUSIONS 

OF LAW was made on the following counsel of record and/or parties by electronic transmission 

) ail parties appearing on the e1ectronie se rvice list in Odyssey &Filo & Serve (Wi2TIC): 

24 

2 

2 

28 



EXHIBIT B 

EXHIBIT B 



CLERK OFOF THE COURT 

Electronically Filed 

12/16/2016 05:30:37 PM 

NE0 
FENNEMORE CRAIG, P.C. 
Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No. 1.140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Tel.: (702) 692-8011 
Fax: (702) 692-8099 
Email: PShpOt.i.ni .falw,eota 
Attorneys Ar Treasure Island, LIE 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

10 
TREASURE ISLAND, LLC, a Nevada limited CASE NO.: A-15-719105-B 
liability company; 

12 
	

Plaintiff, 
	 DEPT,: 	XI 

13 
VS, 

14 
ROSE, LI,C, a Nevada limited liability 

15 company; 

NOTICE OF ENTRY OF ORDER 
DENYING MOTION FOR  

RECONSIDERATION 

16 
	

Defendant. 

ROSE, LLC, a 'Nevada limited liability 
company, 

Counterclaimant, 

VS, 

21 

TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

Counterdefendant. 

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER 

DENYING MOTION FOR RECONSIDERATION was entered in the above-referenced 
28 

18 

19 

20 

22 

23 

24 

25 

26 

27 



matter on the 14 th  day of December, 2016, a copy of which is attached hereto. 

Dated this 16 th  day of December, 2016, 

FENNEMORE CRAIG, RC. 

By is/ Patrick J. Sheehan 	 

Patrick S. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No, 1140) 
1400 Bank of America Plaza 
300 South Fourth St, 14 th  Floor 
Las Vegas, NV 89101 
Attorneys for Treasure Island, LIC 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FENNEMORE CRAM 



CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig, 

P,C, and that on December 16, 2016, service of the NOTICE OF ENTRY OF ORDER 

DENYING MOTION FOR RECONSIDERATION was made on the following counsel of 

record and/or parties by electronic transmission to all parties appearing on the electronic ,  

service list in Odyssey &File & Serve (Wiznet): 

7 
	

&Service Master List 
For Case 

- Treasure Island L.L.C4   Plaintiff(s)  vs. Rose LLC, Detendarit(s) 
Fenrieiriora Craig Jorimi Vorgas 

Cantgva 
	

Emig 
Sho...Thart 	 paketart14143.....prig,c..o:n  

10 

11 

Fennel:8am Cr1g, PC  
Contact  	 

MillE.?r 
John H. Mov,ibrav 

Email 
4tili.Pr@fsjak.v.i:Eu  

-.iiIIMArjVgNO.MC0D1. 
12 

13 

14 

15 

16 

Shoimvay Van 
C:bntact: 
F..qvi•A 

Giriffin 

&nail 
by£?rli  	 

17 
	dam -Miller 	 --------- 
An Employee of Fetmemore Craig, PC, 

18 

19 

20 

21 

of4 

23 

24 

25 

26 

2 7 

28 

PFNNEMORE CRA:13 
ATIC•RNVeS 
L4,1 'VttlAS 

Sam 

- 3 - 



cato4,  
CLERK OF THE COURT 

Electronical€y Fed 

12,1412016 03:19:01 PM 

ORDR 
FENNEMORE CRAW, PC. 
Patlick J. Sheehan (Bar No. 3812) 
John 'I-I, Mowbray (Bar No. 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, Nevada 891.01 
Id. (702) 692-8000 
Fax: (702) 6924099 
Email psbochanapc  
Attormy . for P c iv :1'reasure _Wand 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

to 
TREASURE ISLAND, LEG, a Nevada 	CASE NO.: A-I5-'719105-B 

11 
	limited liability company, 

DEPT, NO:: Xl 
12 I 	 Plaintlff, 

13 
	

ORDER :DENYING MOTION FOR 

'14 ROSE, EEC, a Nevada limited inthility 
	 RECONSIDERATION 

15 company, 

16 Defendant. 

ROSE, Li.,C, a Nevada limited liability 
company, 

Countcrc man , 

TREASURE ISLAND, LLC , a Nevada 

limited liability company, 

Counterdefendant: 
,,,, •\•".. 

'Defendant 	LLC having filed a Motion for Reconsideration of the Court's Findings 

of .Facts and Conclusions of Law ;  the Court having considered the papers and pleadings on Ilk 

herein and entertained oral argument rega.rding the same, 



cc is HEREBY ORDERED that the Motion for Rtooneideration is denied. 

Dated tins 

ReaptxAfitily Submitted By 

De.c.. -:„.,-.4,,,roer, 2016- , 

FENNEMORE CRAIG, 

Shoehenir• 	3812) 
johr:iL NI owl>: ay (Bar No 1I 40 <1 
1 400 	&\ 

4U 

 

.100 South Fourth SL 	ioor 
Lae Vc4-40, NV 89101 
Attorneys for PidintifteCounterdiventhmts 

Pu • , 

1 '1 

10 

V 

2$ 

C.PM0 



EXHIBIT C 

EXHIBIT C 



CLERK OFOF THE COURT 

Electronically Filed 

12/22/2016 02:59:33 PM 

1 NE0 
FENNEMORE CRAIG, P.C. 

	

2 	Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No. 1140) 3 
300 S. Fourth Street, Suite 1400 

4 Las Vegas, NV 89101 
Tel.: (702) 692-8011 

	

5 	Fax: (702) 692-8099 
Email: psheehan@fclaw.com  
Attorneys for Treasure Island, LLC 

7 

	

8 
	

DISTRICT COURT 

	

9 
	

CLARK COUNTY, NEVADA 

10 
TREASURE ISLAND, LLC, a Nevada limited CASE NO.: A-15-719105-B 

	

11 	liability company; 

	

12 
	

Plaintiff, 
	 DEPT.: 	XI 

13 
VS. 	

NOTICE OF ENTRY OF JUDGMENT 
14 

ROSE, LLC, a Nevada limited liability 
15 company; 

	

16 
	

Defendant.  

	

17 	ROSE, LLC, a Nevada limited liability 
company, 

Counterclaimant, 

VS. 

21 

TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

Counterdefendant. 

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that a 

JUDGMENT was entered in the above-referenced matter on the 21 St  day of December, 
28 

6 

18 

19 

20 

22 

23 

24 

25 

26 

27 



1 2016, a copy of which is attached hereto. 

2 
	

Dated this 22" day of December, 2016. 

3 	
FENNEMORE CRAIG, P.C. 

4 

5 
By:  /s/ Patrick J. Sheehan 

6 
	

Patrick J. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No. 1140) 

7 
	

1400 Bank of America Plaza 
300 South Fourth St. 14 th  Floor 

8 
	

Las Vegas, NV 89101 
Attorneys for Treasure Island, LLC 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FENNEMORE CRAIG 
ATTORNEYS 
LAS VEGAS 

- 2 - 



CERTIFICATE OF SERVICE  

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Fennemore Craig, 

P.C. and that on December 22, 2016, service of the NOTICE OF ENTRY OF ORDER 

DENYING MOTION FOR RECONSIDERATION was made on the following counsel of 

record and/or parties by electronic transmission to all parties appearing on the electronic 

service list in Odyssey E-File & Serve (Wiznet): 

E-Service Master List 
For Case 

null - Treasure Island LLC, Plaintiff(s) vs. Rose LLC, Defendant(s) 
Fennemore Craig Jones Vargas 

Contact 	 Email 
Patrick J. Sheehan 	 psheehan@fclaw.com   

10 
	

Fennemore Craig, P.C. 
Contact 
	

Email 
11 
	

Adam Miller 	 amiller@fclaw.com  
John H. Mowbray 
	

jmowbray@fclaw.conn 
12 

Lewis Roca Rothgerber Christie 

13 
	

Contact 
	

Email 
Gabriela Mercado 	 gmercadoCalrrc.com  

14 

15 

16 

17 

18 

19 

20 

Lewis Roca Rothgerber Christie LLP 
Contact 
Abraham G. Smith 
Dan Polsenberg 
Jessie Helm 
Joel Henriod 

Shumway Van 
Contact 
Brent 
Rebekah Griffin 
Sam Marshall 

Email 
asmith@Int com  
dpolsenberci@Irrc.com  
jhelm@Irrc.com   
jhenriod@Irrc.com   

Email 
brent@shunnwayyan.com   
rebekah@shumwayyan.com   
samuel@shumwayyan.com   

21 

22 
	

/s/ Adam Miller 

23 
	 An Employee of Fennemore Craig, P.C. 

24 

25 

26 

27 

28 

FENNEMORE CRAIG 
An 
Lns VEGAS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

- 3 - 



CLERK OF THE COURT 

Dection Gaily Filed 
12/2112016 03:29:02 PM 

J J.DG 
. PENNEMORE CRAIG, P.C. 
Patrick J. Sheehan (Bar No, 3812.) 
John H. Mowbray (Bar No. 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 
Tel, (702) 692-8000 
Fax: (702) 692-8099 
Email: ...PAV0,40:4A.,..0,l',0 
.Altarney,Thr Plaine; Treasure Island 

:DISTRICT COURT 

Ric;.i COUNTY, NEVADA 
9 

10 

11 

TREASURE ISLAND, LLC,a Nevada 
limited liability company, 

NO.; A-15-719105B 

DEPT. 
12 
	

Ptah:Id-ft 

13 V$, 
	 JUDGMENT 

14 	
ROSE, LLC. a Nevada lImited liab. 

15 company,  

16 
	

[)cfendant. 

1 

18 

ROSE, 
CU pan 

a Nevada d liability 

19 
	 Counterclaim 

21 TREASURE ISLAND, 	 t e  da 
limited liability company, 

23 
	 COU ordefendant, 

24 
	

This action having come on for trial 
	

the Honorable Judge Gonzalez, presiding, and 

25 
	

the isms having been duly tried an. October 6 and 7, 2016 and the decision having been (July 

26 	rendered, the Court grants declaratory udgm 	reas tire L . 's lease with Rose, ,LC is 

27 	t ninated„iudgment is also hereby entered -for l'rcasure island on Rose, LLe's counter-la 



The Judgment is based on the Findings of Fact and Conclusions of Law previciiy signed ' the 

Court. 

Dated this  O  day of December, 2016. 

N 

Respectfully Submitted By: 

FENNIWORE 

A 	 *Ix 

•
„ 

1W1 	ay No. 	: 
.rolin H. NI:n*0mq (13ar No 1140) 
1400 1a4. O Aij,Wrica 
300 South `tNrth St. 14 th.  Floor 
Las Vegas, NV 89101 
Attorneys for Pleintiffs/Counterdefeadants 

El 

Ii  

12 

1.4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2E; 

27 

20 

CRAW 

LA2 
	 1 -22791,1 



EXHIBIT D 

EXHIBIT D 



CLERK OFOF THE COURT 

Electronically Filed 

01/11/2017 02:58:31 PM 

'NEO 
FENNEMORE CRAIG, RC. 
Patrick S. Sheehan (Bar No. 3812) 
John H. Mowbray (Bar No, 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Tel.: (702) 692-8011 
Fax: (702) 692-8099 
Email: psheella1afelaw co: n  
Attorneys br Treasure Island, LW 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LLC, a Nevada limited CASE NO A45-719105-B 
liability company; 

2 

3 

4 

10 

DEPT. : 	XI 

NOTICE OF  ..NTRY OF ORDER ,AND 
. 4IJDOJENT GRANTING; TREASURE.  
IS MOTION FOR ATTORNEYS. 
.FEES IN THE  kmayLOF  $126,000  

Plaintiff, 

13 
VS. 

14 
ROSE, LLC, a Nevada limited liability 

15 company; 

16 
	

Defendant. 

17 	ROSE, LIC, a Nevada limited liability 
company, 

Counterclaimant, 

VS, 

21 

TREASURE ISLAND, LLC, a Nevada limited 
liability company, 

Counterdefendant. 

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER 

AND JUDGMENT GRANTING TREASURE ISLAND'S MOTION FOR ATTORNEYS 

18 

19 

20 

22 

23 

24 

26 

27 

8 



FEES IN THE AMOUNT OF $126,000 AGAINST ROSE, 1_,LC was entered in the 

above-refereneed matter on the 10 th  day of January, 2.017, a copy of which is attached 

hereto. 

4 
	

Dated this 11 day -  of January, 2017. 

FENNEMORE CRAIG, P.C. 

7 
U' 
	 .ctian. 

	

8 
	

Patrick J. Sheehan (Bar No, 3812) 
Sohn Ho Mowbray (Bar No. 1140) 
1400 Bank of .America Plaza 
300 South Fourth St. 14 Floor 

	

10 
	

Las Vegas, NV 89101 
Attorneys for Measure Island, H.C. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

22 

23 

24 

25 

27 

2 



CERTIFICATE  OF  SERVICE 

Pursuant to NR.CP 5(b), I hereby certify that I am an employee of Fennemore Craig, 

P.C. and that on January II, 2016, service of the NOTICE OF ENTRY OF ORDER AND 

JUDGMENT GRANTING TREASURE ISLAND'S MOTION FOR ATTORNEYS FEES 

IN THE AMOUNT OF $126,000 AGAINST ROSE, LLC was made on the following 

counsel of record and/or parties by electronic transmission to all parties appearing on the 

electronic service list in Odyssey E-File & Serve (Wiznet): 

E-Service Master List 
For Case 

null - Treasure Island LLC, Nairitiff(s) v& Rose LLC, Defendarit(s) 
Fennernore Craig Jones Vargas 

Contact 	 Ernaii 
5:iheehan 

11 	Fennemore Craig, P.C, 
Contact 
	

Ethaii 
12 
	

Adam Miller 
	 mijk:zt.eDJ:.0t..m.w!yt 

john }-1. Mciwbray 
13 

Lewis Roca Rot hgerber Christie 

14 
	

Ck)ntaci: 
	

Email 
Gabriela Mercado 

15 	
Lewis Roca Rothgerber Christie LS 

Contact 
	

Email 
16 
	

Abraham G, Smith 
Dan Poise.nhem 

17 
	

Jessie 
Joel Henriod 
	

hem-ion  
18 

19 

20 

21 

Shoriv,vay Von 
Contact 

rer 
Rebekah Grit 
Sam Mersnai: 

E'n)8J 
bt"nVde.1 1) , :eftwopian eor) 

0.M ....... ...... 

22 

23 	 ls/ Adam Miller 	  
An Employee of Fennemore Craig, P.C. 

24 

25 

26 

27 

28 

7 

8 

10 



CLERK OF THE COURT 

Electronically Hied 
01/10/2017 11:37:54 AM 

ORDR 
NNEMORE 

Pa1rick, .1: Sheehan (Bar No. 3 '412) 
JehnL Mekwbr;:ly (Bar No., 1140) 
31)0 S. Fourth SIreet, Suite 1400 
Las Vegas, Neva0g 89101 

702.) 6924000 
Fax: (702) 692-$099 

S'.'„'ElI,t1.H(';' 

CLARK COUNTY, NEVADA 

	

TREASUR.E. ISLAND, 	a Nevado 	CASE NO,: A-15- 
'1 1 
	 egulpanv, 

1 4 

VS, 

ROSE, 	a. Nevada 1imited 
om pally ;  

■ IP -Dq" is 4 NO: XI 

ORD 	JUDGMENT 11:1.RA NI k• IN C 
TR E,4„ rR E S LA N WS ofioN FOR 
A Tr()RN1,.'.VS F712.Sk TH11 AMOUNT 

Sl2UaW. AGANST 

- " Nevada 	I 	lia.b1i1ty 
eompaaiy, 

RiI1P ESLANE), 	a N'<::vada 
jimitedIiab4ily eompau, 

2 3 

2 4 

2 5 

Cc:a terd 	d 

t'e;.';'J-3 ., the (:..0titl ha.Ving teVieWed the papeis :said pleoilings flied er: bk.r.:11alf -of Trose.re 

ROSt', LL,Ck 	O the same and good 	a opearing illerefbre the C '.:ourt awards Troa ........... 

• L.:U $:■ 	 n 

4 



rip-oil-LI-I 	fin. ,;;;,' 	nnev ,-,-i 	tvuonv in-; en v 

	

3 	 ite leo e WO uld be 	to their i.v::::;.-x)nabh .:,: 	 The Court 	the 

	

4 	i .ne)tion and the factors set L'ortli by the 	::31,4-)Tane Court in Sc hOW,V;?il Or V, i":"V(... 

ful827, 834, 7)2 p,2,1 786, 790 (7985) aild determined that the tees rew.w .sted of $ 26,000 

	

'7 	(r.oler;once 	 ;). 	 the 	 he,  

rk,:',Ve4:,:t to the speeitic i?,sues it:. this case, 'The litigation \Jvas iroptwq, The work ao.tiaily .  

performed by Treanre 18i an d 	 W ac givcri the propel' 	i7.311 air 1 C.1 the fi a! result was 

,s4 

Accordingly, tilt:,  Court grants Treasure 	fv1otic-ol for A.ttonwys r.'ees 	Rose :  

	

1 2 	LLC 	mriount of $126,000, 

Doted thi; 	•(1:--.of Janearm,. , , 201'7, 

ti.,"S■ 	 r.cr 	 o 

Shoeh::10 	No, 
..h4m 	 No 1140) 
Htg) 	or .A,Ingrie:: 

S:0011.irf.i .i 
",, 	Nr;.; 

A t'briP,54". for Treaso, 

Q 

2 0 

	

4:7; 	• tj, 

2 e 
F 	:=Si R CR A 

- 



EXHIBIT E 

EXHIBIT E 



kkes444-si--- 

CLERK OF THE COURT 

Electronically Filed 

01/11/2017 02:59:28 PM 

NE() 
FENNEMORE CRAIG, RC. 
Patrick J. Sheehan (Bar No, 3812) 
John H. Mowbray (Bar No. 1140) 
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Tel,: (702) 692-8011 
Fax; (702) 692-8099 
Email: pahcOait:y  
Attorneys for Treasure Island, La: 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LLC, a Nevada limited CASE NO.: A45-719105-B 
liability company; 

12 
	

Plaintiff, 
	 DEPT,: 	XI 

8 

10 

1 .1  
VS. 

14 
ROSE, LLC, a Nevada limited liability : 

15 company; 

Defendant, 

17 	ROSE, LLC, a Nevada limited liability 
company, 

18 

Counterclaimant, 

20 
Vs, 

21 

TREASURE ISLAND, LLC„ a Nevada limited 
liability company, 

Counterdefendant, 

22 

23 

24 

.NOTICE  OF ENTRY OF FINN. 
JUDGMENT. 

25 
TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

26 
YOU, AND EACH OF YOU, WILL PLEASE. TAKE NOTICE that a FINAL 

2'7 
JUDGMENT was entered in the above-refereneed matter on the 10 th  day of January, 2017, 

28 



a copy of which is attached hereto 

Dated this 11 th  day of January, 2017. 

7 

FENNEMORE CRAIG, P.C. 

By: 	 She 	.1. 
Patrk:k. j. Sheehan (Bar No. 3812) 
John H. Mowbfay Bar 11.40) 
1400 Bank. of .,..\Therica 
300 .-;(..alth Fourth St. le rir 
Las Vegas, NV 89101 
Attorneys for Treasure Island, LLC 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

25 

26 

27 

28 

, 



.CER111MATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that! am an employee of Fermemore Craig, 

RC, and that on January 11 2016, service of the NOTICE OF ENTRY OF JUDGMENT 

was made on the following counsel of record and/or parties by electronic transmission to 

all parties appearing on the electronic service list in Odyssey &File & Serve (Wiznet): 

E-Smice Master List 
For Case 

7 
	 null - Treasure Island LLC Plaintiff(s) vs. Rose  LEA  Defendant(s)  

Ferinernore Craig Jones Vargas 
Contact 
	

Email 
Patrick.), Sheehan 

1 0 

Fennemore Craig, P,C, 
Contact 
Adam Miller 
John H, Mowbray 

Eni 
milIQrNriaw,com 

 

i[nowbtay.r.,:kfch;lv,t ..com 
11 

12 

13 

14 

15 

16 

17 

18 

19 

Lewis Roca Rothgerher Christie 
Contact 

riea Mercado 

Lewis Roca Rothgerber Christie LLP 
Contact 
A}:itih3n3 G. .•7mith 
pan 
Jessie. Hein . ; 
Joe: 

Shansway Van 
Contact 
Brent 
P.ebekah 
Sam Ma:•sh ,i:: 

Ernaii 

Email 
s ,:;mitiv.a:Irrc.c•ora 

jilOtn:airrr;.corn .  
jhenliod.q:Nrre corn 

20 

21 
	

/s/ Adam Mi lier 
An Employee of Fennemore Craig, P.C. 

22 

23 

24 

26 

27 

28 

3 



CLERK OF THE COURT 

2 '7 terkuitiaiad as a result of ce.'LLo's  bz-,:....„9.0„ ,  The could dislrit ,..,zses as nuot 1 ouro Island's 

Electrordcaily Filed 

01110/2017 11:38:27 AM 

.;;.3 

JuDG 
FENNEMORE CRAIG, C. 
Pa.trielt. Sheehan (Bar NO, 3812) 
idkai H, Mow&ray (ilar 	114.0) 

- 	300 S. Fourth Street, Suite 1400 
Las Vegas, 'Nevada 89101 
'Fel. (702) 692-3000 

.Fax (702) 692-8099 

Email 	k 	0:0 .... ..................... . ... 
4/to 	71,- e;.zsureisknt , t 

.D.IsTRIcT COURT 

CLARK COUNT1-1, NEVADA 

'11 •1  " '.A.S  RE ISLAND : 	r 	 N 	CASE NO Ai7 tSB 

	

- 1 1 	ttElt ay  

DEPT.. 	XI 
Plain tiffs  

vs, 	 FINAL 

RGSE„ 1...LC a. Nevada iid iit  
eompany, 

1 6 

	

; 	R.()SE, ; 	a Nevada limited liabil iv 
ti:Or)ID;I:n V, 

uounterc:alulatu, 

ISLAND. LLC, a Nevada ' 

	

2.2 
	 eempany, 

Couraordefendent, 

• h 	.0% 0, 	 .1,  CFO 	 • 	 „ 
- 	 • 	, ^ N "' 

.;;;;,.e! 	having been thiy tied on Do bor ( 	1 	and tat.: utv...:isieahavng bMn duly 

readtged, the C„,-,,t1r1  c3R.,ANTS deelart,$,I.,) ;Typ1.10,1. t that TreZ-lair.±t: j 	S CaU . 	, 



9 

Revco:My Suixni .aed 

k1 Mov,..1.:wv 

uth ,WO 
NV 89101 

Stiorney$ fOr TM:a:SUM igand;  LLC 

h;;C 
( 

fOiltiOd BZIQ' 

Z3,NAM 	 NO, 

n 	i'3$)::al.:d  
I 	V egaa, N 	I69 
Attomays for Roas, u.c 

claim for damages aa a result of the broach aI this time: judgment is also hereby entered for 

Treasure island on Rose, LLC counterelaima, 

Pursuant to NRCP 62(a), :execution of this iudgmentwill be stayed for 10 days thilowing 

written notice of its entry 'without bond, and for one year thereafter upon thc pos ,ting of a 

$850,000 supersedeas bond with the derk of the Court: If the appeal ia not then resolved. 

Treasure fsland, 1.,LC may request that the amount he Ili•c:used which the Court has stated it will 

do so to $930,000. 

yo . 	 tary .  

roil)) arid content h -T, 

.1“: -.)TH.GERBER CHRISTIELLI) 

26 

2 3 

2 el 

S.A. 



CERTIFICATE OF SERVICE  

I hereby certify that on the 17th day of January, 2017, I served the 

foregoing "Amended Notice of Appeal" on counsel by the Court's electronic filing 

system and by courtesy email to the persons and addresses listed below: 

PATRICK J. SHEEHAN 
JOHN H. MOWBRAY 
FENNEMORE CRAIG, P.C. 
300 South Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 
PSheehan@FCLaw.com   
Mowbray.  Law.com  

/s/ Jessie M Helm 
An Employee of Lewis Roca Rothgerber Christie LLP 
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COMP 
EENNEMORE CRAIG, RC, 
Patrick J. Sheehan (Nevada Bar No, 3812) 
John H. Mowbray (Nevada Bar No. 1140) 
300 South Fourth Street, Suite 1400 
Las Vegas, Nevada 89101 
Telephone: (702) 692-8000 
Facsimile: (702) 692-8099 
Email: psheeham, 	ss.v.eorn  

A orneys jbr PlaintyrTreasure Man(.1,LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

1 

2 

3 

4 

5 

6 

8 

9 

10 

11 
TREASURE ISLAND, LLC, a Nevada limited CASE NO A- 1 5- 7 1 9 1 0 5 - B 
liability company; 	

DEPT, Na: XX i X 

V. 

ROSE, LLC, a Nevada limited liability 
company; 

Defendant. 

Plaintiff complains and alleges as follows: 

COMPLAINT 

FIRST CLAIM FOR RELIEF 
f.1:1t4(4.elt of Lease) .  

1, 	On or about April 13, 2011, Plaintiff Treasure Island, LLC ("Treasure Island") 

entered into a Lease with Defendant Rose, LLC ("Rose"). 

2. Pursuant to the terms of the Lease, Treasure Island leased space to Rose inside the 

Treasure Island Hotel and Casino in Las Vegas, Nevada, 

3. One of the obligations of Rose under the Lease was to pay rent in two forms. 

First, minimum monthly rent. Second, an amount equal to 7% of gross sales. 
10448379,1/039472.0001 
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4. 	The Lease provided that the rent for gross sales would be paid pursuant to a certain 

formula and that within 30 days of the end of each calendar quarter during the lease term, the 

Tenant (Rose), would deliver to Landlord a writing setting forth the amount of Tenant's gross 
4 

sales made during each month of the proceeding calendar quarter and concurrently therewith, pay 

	

6 
	the Landlord the percentage rent due and payable for the proceeding calendar quarter. 

	

7 
	 5. 	The Lease further provided for default interest on any rents or other charges to be 

	

8 
	paid by Tenant to Landlord if the same was not paid following a 10 day additional notice from the 

9 
	

Landlord, 

	

10 	 6. 	Rose breached the Lease and its obligation to pay the 7% gross sales portion of the 

ii 
rent for the first quarter of 2015, 

12 
As a result, on May 14, 2015, Treasure Island sent Rose, LLC, a notice of default. 

13 

	

14 
	 8. 	Despite the obligation to pay the rent under the Lease, and despite the notice of 

	

15 
	default to pay the rent, Rose, LLC failed and refused to pay the same. 

	

16 
	

9. 	As a result of this breach of Lease, Treasure Island has been damaged in an 

	

17 	amount to be proven at trial. The damages include not only the missed rent payments, interest and 

	

18 	
other late charges as provided. fOr under the lease but in addition other damages for future lost 

19 
rents and other things as set forth in the lease including but not limited to paragraph 15 under the 

4 

lease. 
21 

	

22 
	 10, 	The total amount of those damages exceeds $10,000. 

	

23 
	 II. 	It has been necessary for Treasure Island to hire an attorney to prosecute this 

	

24 	action and it is entitled to its reasonable attorney's fees therefore pursuant to the terms of the 

	

25 	Lease, 

	

26 	
SECOND CLAIM  FOR RELIEF. 

	

27 
	 tory. Retif,n 

	

28 
	

12. 	Pursuant to the parties Lease if Tenant failed to pay any installment of rent or any 

	

FENNEMORFCRAI6 
	

10448379,1/039472,0001 

- 2 - 



2 

other amount or charge required to be paid by Tenant [Rose] to Landlord, [Treasure Island] and 

such failure continued for 10 days from Landlord's written notice to Tenant that any such rent 

installment, other amount or Charge was due, Tenant/Rose was in default, 

13, This occurred as Rose failed to pay the 7% gross sales rent payment when due and 

further, failed to pay the same after a 10 day notice from Treasure Island. 

14, As a result, Rose, LLC was and is in default of the Lease. 

15. 	Under paragraph 15.2°1 of the Lease, upon such a default Landlord had the right to 

terminate the Lease and Tenant's estate thereunder by written notice of such termination. 

16° 	Treasure Island has provided such written notice of termination. 

17. 	Accordingly, the Lease has been terminated. 

18° 	As a result, Plaintiff asks the Court to issue a declaratory relief order stating that 

the Lease has been terminated and that Rose. LLC needs to remove itself from the premises. 

WHEREFORE, Plaintiff prays for relief as follows: 

1. 	For damages in an amount to be proven in excess of $10,000. 

2, 	For an order of declaratory relief declaring the Lease terminated. 

For its reasonable costs and attorney's fees. 

4. 	For such other and further relief as the Court may allow. 

Dated this 2 4  day of May, 2015, 

FENNEMORE CRAIG, P,C, 
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:Patrick J. Sheehan, Esq. (Bar No, $812) 
John H. Mowbray (Nevada Bar No, 1140) 
1400 Bank of America Plaza 
300 South Fourth St. 14 th  Floor 
Las Vegas, NV 89101 

Attorneys ,for Plaintiff 
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1 ACTC 
James J. Pisanelli, Esq., Bar No. 4027 

2 iipxisanel libice.com  
Jarrod L. Rickard, Esq., Bar No. 10203 

3 jir(&pisanellibice.corn  
PISANELLI BICE PLLC 

4 400 South 7th Street, Suite 300 
Las Vegas, Nevada 89101 

5 Telephone: 702.214.2100 
Facsimile: 702.214.2101 

Attorneys for Rose, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TREASURE ISLAND, LLC, a Nevada 
	

Case No.: A-15-719105-B 
limited liability company, 

Dept. No.: XI 
Plaintiff, 

v. 
DEFENDANT'S FIRST AMENDED 

ROSE, LLC, a Nevada limited liability 
	

COUNTERCLAIM 
company, 

Defendant. 

ROSE, LLC, a Nevada limited liability 
company, 

Counterclaimant, 

v. 

TREASURE ISLAND, LLC, a Nevada 
limited liability company, 

Counterdefendant. 

FIRST AMENDED COUNTERCLAIM  

For its amended counterclaim, Rose, LLC ("Rose") alleges as follows: 

PARTIES  

1. Rose is a Nevada limited liability company. 

2. Rose is informed and believes and thereon alleges that Counterdefendant 

Treasure Island, LLC ("Treasure Island") is a Nevada limited liability company. 

1 



1 	 GENERAL ALLEGATIONS 

A. 	Under the Direction of its Owner, Treasure Island Enters Into a Lease With 
Rose. 

3. On or about April 13, 2011, Rose, as the tenant, and Treasure Island, as the 

landlord, entered into a Lease Agreement (the "Lease") for premises located within the 

Treasure Island resort hotel casino, consisting of approximately 18,135 square feet 

(the "Premises"). 

4. The Lease identifies that the Premises are to be used for the operation of a bar, 

lounge, restaurant and/or nightclub. 

5. Rose is informed and believes that the primary decision-maker for Treasure Island 

with respect to the Lease is the owner of Treasure Island, Phillip Ruffin ("Ruffin"). Rose is 

informed and believes that Ruffin directed leasing negotiations with Rose as well as leasing 

amendments in December, 2011, March through April, 2014 and June through July, 2015. 

6. Rose is informed and believes that Ruffin conveyed his position on leasing issues 

through Treasure Island employees Brad Anthony ("Anthony"), Najam Khan ("Khan"), and/or 

Jerry Griffis ("Griffis"), all of whom were not authorized to take material actions with respect to 

the Lease without the advance approval of Ruffin. Indeed, leasing decisions by Treasure Island 

were often delayed or deferred in order to accommodate Ruffin's work and travel schedule. 

B. 	The Lease's Notice Provisions Require Notice to Rose and its Subtenant. 

7. On or about June 11, 2011, Rose entered into a sublease for a portion of the leased 

Premises with Senor Frog's Las Vegas, LLC ("Senor Frogs") as the subtenant 

8. Section 15 of the Lease identifies certain events of default whereby Rose may be 

deemed to be in default of the Lease ("Events of Default"). 

9. Such Events of Default include Rose's failure "to pay any installment of Rent or 

any other amount or charge required to be paid by Tenant to Landlord pursuant to the terms of 

this Lease, and such failure continues for ten (10) days from Landlord's written notice to 

If Tenant 
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1 	10. 	Section 19.6 of the Lease identifies the manner in which the parties are to provide 

2 qa]ny notice or other communication required or permitted to be given by a party 

3 hereunder. . . ." 

	

4 	11. 	Pursuant to Section 19.6, any notice to Rose must be directed to the attention of 

5 Susan Markusch at the address identified. Additionally, a copy of any such notice must be 

6 provided to Senor Frogs. 

	

7 
	

12. 	Section 19.20 of the Lease governs the process by which the landlord shall remedy 

8 its default. 

	

9 
	

13. 	On or about April 30, 2014, the parties entered into a Fifth Amendment of the 

10 Lease which, among other things, updated certain contact information for notice purposes under 

11 the Lease with respect to both Rose and Senor Frogs and imposed an additional requirement that 

12 Senor Frog's counsel be copied on any notice. 

	

13 
	

C. 	Treasure Island Breaches the Lease by Failing to Provide Adequate Notice. 

	

14 
	

14. 	On or about May 14, 2015, Treasure Island sent correspondence purporting to 

15 provide Rose with notice of an alleged breach of the Lease ("Alleged Breach Notice"). 

	

16 
	

15. 	However, despite the terms of Section 19.6, Treasure Island failed to deliver its 

17 Alleged Breach Notice to the attention of Susan Markusch. Additionally, Treasure Island failed 

18 to send a copy to Senor Frogs or counsel for Senor Frogs. 

	

19 
	

16. 	Having failed to comply with the Lease's express notice provisions, Treasure 

20 Island cannot claim that Rose is in default of the Lease. 

	

21 
	

17. 	Treasure Island's failure to comply with the Lease's express notice provision 

22 prevented Rose's performance of the Lease. 

	

23 
	

18. 	Despite this, Treasure Island sent correspondence to Rose on or about May 28, 

24 2015, purporting to terminate the Lease ("Alleged Termination"). However, like the Alleged 

25 Breach Notice, the Alleged Termination failed to comply with the notice requirements of 

26 Section 19.6. 

	

27 
	

19. 	Treasure Island filed its Complaint against Rose that same day. 

28 
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1 	20. 	Rose is informed and believes that Ruffin was the ultimate decision-maker behind 

2 the Alleged Breach Notice and the Alleged Termination. Rose is informed and believes that 

3 Ruffin was uninformed or otherwise failed to cross-check Treasure Island's notice practices and 

4 the terms of the Lease. 

	

5 	21. 	Rose is informed and believes that Ruffin directed his staff and/or agents to use 

6 this dispute as an opportunity to develop a direct relationship with Senor Frogs or otherwise 

7 eliminate any Rose leasing relationship in order to seize the Premises for other business purposes. 

	

8 
	

D. 	Treasure Island Commits Additional Breaches of the Lease. 

	

9 
	

22. 	Following the time that Treasure Island delivered the Alleged Termination, Rose 

10 has attempted, on numerous occasions, to tender rent under the Lease via both wire transfers and 

11 cashiers' checks. However, Treasure Island has refused to accept these tenders in violation of the 

12 unambiguous terms of the Lease, including Section 3.1's requirement that Rose pay Treasure 

13 Island rent "at Landlord's address for notice ...." 

	

14 
	

23. 	In light of this, Rose sent Notices of Lease Default to Treasure Island 

15 representatives on September 11, 2015. 

	

16 
	

24. 	Treasure Island has failed to attempt to cure or otherwise respond after the receipt 

17 of the default notices. 

	

18 
	

25. 	Rose is informed and believes that Ruffin authorized the payment refusals or was 

19 uniformed and failed to direct Treasure Island's payment tender and acceptance practices or 

20 otherwise ensure compliance with the Lease. 

	

21 
	

FIRST CAUSE OF ACTION  

	

22 
	

(Breach of Contract) 

	

23 
	

26. 	Rose repeats and realleges the allegations set forth in paragraphs 1 through 25 

24 above as though fully set forth herein. 

	

25 
	

27. 	The Lease sets forth certain notice requirements that Treasure Island must follow 

26 in order to provide Rose valid and sufficient notice. 

	

27 
	

28. 	Despite agreeing to these notice requirements, Treasure Island has breached them. 

28 
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1 	29. 	In light of its failure to provide sufficient notice, Treasure Island's Alleged 

2 Termination is invalid and a breach of the Lease. 

	

3 	30. 	Rose has continued to attempt tender of its rents under the Lease. However, 

4 Treasure Island continues to breach the Lease by rejecting Rose's attempts at tender. 

	

5 	31. 	Treasure Island's failure to provide notice pursuant to the Lease and refusal to 

6 accept Rose's attempts at tender prevents Rose's performance under the Lease. 

	

7 
	

32. 	Rose provided Notice of Default on September 11, 2015. 

	

8 
	

33. 	Rose has attempted to perform all of its obligations under the Lease. 

	

9 
	

34. 	Rose has been damaged by Treasure Island's breaches. 

	

10 
	

35. 	Rose has been forced to hire an attorney to prosecute this action and therefore 

11 seeks recovery of their attorney's fees and court costs. 

	

12 
	

SECOND CAUSE OF ACTION  

	

13 
	

(Breach of Implied Covenant of Good Faith and Fair Dealing) 

	

14 
	

36. 	Rose repeats and realleges the allegations set forth in Paragraphs 1 through 35 

15 above as though fully set forth herein. 

	

16 
	

37. 	Implied in every agreement under Nevada law is the obligation of good faith and 

17 fair dealing. 

	

18 
	

38. 	Rose believes that the notice and rent provisions of the Lease are clear and 

19 unambiguous; to the extent that Treasure Island has discretion under either provision, there is an 

20 implied covenant of good faith and fair dealing that prevents Treasure Island from exercising any 

21 discretion unfairly. 

	

22 
	

39. 	Treasure Island breached its duty of good faith and fair dealing by, among other 

23 things, delivering notices under the Lease in an unfair manner designed to prevent performance 

24 and attempting to contract directly with Senor Frogs. Treasure Island's actions were unfaithful to 

25 the purpose and intent of the Lease. 

	

26 
	

40. 	Treasure Island also breached its duty of good faith and fair dealing by failing to 

27 accept Rose's ongoing tender of rent. 

28 
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1 	41. 	As result of the acts and omissions of Treasure Island, Rose's justified expectations 

2 under the Lease have been denied. 

	

3 	42. 	Rose has been forced to hire an attorney to prosecute this action and therefore 

4 seeks recovery of their attorney's fees and court costs. 

	

5 	 THIRD CAUSE OF ACTION  

	

6 	 (Declaratory Judgment) 

	

7 	43. 	Rose repeats and realleges the allegations set forth in Paragraphs 1 through 42 

8 above as though fully set forth herein. 

	

9 	44. 	A true and ripe controversy exists between Rose and Treasure Island as to their 

10 respective rights regarding the Lease. 

	

11 	45. 	As set forth in the Lease, Treasure Island must comply with certain notice 

12 requirements in order to provide Rose notice of any alleged breach. 

	

13 	46. 	However, in sending the Alleged Breach Notice and Alleged Termination, as well 

14 as rejecting Rose's tenders, Treasure Island failed to comply with these notice requirements. 

	

15 	47. 	Treasure Island has refused to accept properly tendered rent payments. 

	

16 	48. 	Declaratory relief pursuant to NRS 30.040 is necessary to declare the respective 

17 rights, responsibilities and obligations of Rose and Treasure Island under the Lease. 

	

18 	49. 	Rose seeks a declaratory judgment from this Court that Treasure Island failed to 

19 comply with the notice requirements of the Lease and, therefore, the Alleged Breach Notice and 

20 Alleged Termination are ineffective. 

	

21 	50. 	Rose also seeks a declaratory judgment from this Court that if Treasure Island 

22 failed to comply with its leasing obligations, Treasure Island is not entitled to the relief request in 

23 its Complaint. 

	

24 	51. 	Rose has been forced to hire an attorney to prosecute this action and therefore 

25 seeks recovery of their attorney's fees and court costs. 

	

26 	WHEREFORE, Rose prays for judgment as follows: 

	

27 	1. 	Direct, incidental and consequential damages against Treasure Island in an amount 

28 to be proven at trial but, in any event, in excess of $10,000.00; 

6 



1 	2. 	For a declaratory judgment finding that: 

	

2 
	

(a) 	Treasure Island's Alleged Breach Notice and Alleged Termination are 

3 invalid; 

	

4 
	

(b) 	Rose has not defaulted under the Lease; 

	

5 
	

(c) 	The Lease between the parties' remains in effect. 

	

6 
	

3. 	For a temporary and permanent injunction precluding Treasure Island from 

7 moving forward with terminating the Lease and denying Rose its leasehold interests in the 

8 Premises. 

	

9 	4. 	An award of reasonable costs and attorneys' fees; 

	

10 	5. 	Prejudgment and post-judgment interest on the foregoing sums at the highest rate 

11 permitted by law; and 

	

12 	6. 	Any additional relief this Court deems to be just and proper on the evidence 

13 presented at trial. 

	

14 	DATED this 16th day of November, 2015. 

	

15 	 PISANELLI BICE PLLC 

16 
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By: 	/s/ Jarrod L. Rickard  
James J. Pisanelli, Esq., Bar No. 4027 
Jarrod L. Rickard, Esq., Bar No. 10203 
400 South 7th Street, Suite 300 
Las Vegas, Nevada 89101 

Attorneys for Rose, LLC 
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1 	 CERTIFICATE OF SERVICE  

2 	I HEREBY CERTIFY that I am an employee of PISANELLI BICE PLLC, and that on this 

3 16th day of November, 2015, I caused to be served via the Court's E-Filing system true and 

4 correct copies of the above and foregoing DEFENDANT'S FIRST AMENDED 

5 COUNTERCLAIM to the following: 
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Patrick J. Sheehan, Esq. 
John H. Mowbray, Esq. 
FENNEMORE CRAIG, P.C. 
300 South Fourth Street, Suite 1400 
Las Vegas, NV 89101 

/s/ Shannon Thomas 
An employee of PISANELLI BICE PLLC 
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1. Judicial District County Eighth Department 11

County Clark Judge Elizabeth G. Gonzalez

District Ct. Case No. A-15-719105-B

2. Attorney filing this docketing statement:

Attorney Daniel F. Polsenberg and Joel D. Henriod

Telephone 702-949-8200

Firm LEWIS ROCA ROTHGERBER CHRISTIE LLP

Address 3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169

Client(s) Rose, LLC

If this is a joint statement by multiple appellants, add the names and addresses of
other counsel and the names of their clients on an additional sheet accompanied by
a certification that they concur in the filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Patrick J. Sheehan and John H. Mowbray Telephone (702) 692-8000

Firm FENNEMORE CRAIG, P.C.

Address 300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101

Client(s) Treasure Island, LLC

(List additional counsel on separate sheet if necessary)

4. Nature of disposition below (check all that apply):

Judgment after bench trial Dismissal:

Judgment after jury verdict Lack of jurisdiction

Summary judgment Failure to state a claim

Default judgment Failure to prosecute

Grant/Denial of NRCP 60(b) relief Other (specify)
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Grant/Denial of injunction Divorce Decree:

Grant/Denial of declaratory relief Original Modification

Review of agency determination Other disposition (specify):

5. Does this appeal raise issues concerning any of the following? No.

Child Custody

Venue

Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and
docket number of all appeals or original proceedings presently or previously
pending before this court which are related to this appeal:

None.

7. Pending and prior proceedings in other courts. List the case name,
number and court of all pending and prior proceedings in other courts which are
related to this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and
their dates of disposition:

None.

8. Nature of the action. Briefly describe the nature of the action and the result
below:

This litigation stems from a dispute regarding the parties’ lease. The
district court ruled that Treasure Island, the landlord, was justified in
terminating the lease with Rose LLC, its tenant, after a notice of default.
Although the notice did not comply with the written requirements of the
lease as amended, the district court found that the notice complied with a
prior oral agreement between Treasure Island’s general counsel and Rose’s
president. The court entered declaratory judgment in Treasure Island’s favor
on the termination of the lease, dismissed as moot Treasure Island’s claims
for breach of lease, and denied Rose’s counterclaims under the lease.

This is an appeal from the final orders and judgment, which terminate
the lease with Treasure Island, as well as an award of attorneys’ fees.

9. Issues on appeal. State specifically all issues in this appeal (attach separate
sheets as necessary):



4

1. Did the district court err allowing the termination of a long-
term1 lease based on an alleged oral modification of the notice provision,
where the notice concededly did not comply with a subsequent written
amendment to the notice provision?

2. Did the district court err in excusing Treasure Island from
technical compliance with the lease while punishing Rose for a technical
default that was cured and resulted in no damages to Treasure Island?

3. Did the district court err in denying Rose’s counterclaims under
the lease?

4. Did the district court abuse its discretion in its award of
attorney’s fees?

10. Pending proceedings in this court raising the same or similar issues. If
you are aware of any proceedings presently pending before this court which raises
the same or similar issues raised in this appeal, list the case name and docket
numbers and identify the same or similar issue raised:

N/A

11. Constitutional issues. If this appeal challenges the constitutionality of a
statute, and the state, any state agency, or any officer or employee thereof is not a
party to this appeal, have you notified the clerk of this court and the attorney
general in accordance with NRAP 44 and NRS 30.130?

N/A

Yes

No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues? N/A

Reversal of well-settled Nevada precedent (identify the case(s))

An issue arising under the United States and/or Nevada Constitutions

A substantial issue of first impression

An issue of public policy

1 A ten-year initial term with options to extend another 20 years.
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An issue where en banc consideration is necessary to maintain
uniformity of this court’s decisions

A ballot question

13. Trial. If this action proceeded to trial, how many days did the trial last?

2 days.

Was it a bench or jury trial? Bench

14. Judicial Disqualification. Do you intend to file a motion to disqualify or
have a justice recuse him/herself from participation in this appeal? If so, which
Justice?

No.

TIMELINESS OF NOTICE OF APPEAL

15. Date of entry of written judgment or order appealed from 11/7/16
(Exhibit A); 12/14/16 (Exhibit B); 12/21/16 (Exhibit C); 1/10/17 (Exhibit D);
1/10/17 (Exhibit E)

If no written judgment or order was filed in the district court, explain the
basis for seeking appellate review:

16. Date written notice of entry of judgment or order was served 11/7/16
(Exhibit A); 12/16/16 (Exhibit B); 12/22/16 (Exhibit C); 1/11/17 (Exhibit D);
1/11/17 (Exhibit E)

Was service by:

Delivery

Mail/electronic/fax

17. If the time for filing the notice of appeal was tolled by a post-judgment
motion (NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the
motion, and the date of filing.
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NRCP 50(b) Date of filing N/A

NRCP 52(b) Date of filing 11/18/16 (Exhibit F)

NRCP 59 Date of filing 11/18/16 (Exhibit F)

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or
reconsideration may toll the time for filing a notice of appeal. See AA
Primo Builders v. Washington, 126 Nev. , 245 P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion 12/14/16 (Exhibit B)

(c) Date written notice of entry of order resolving tolling motion was served
12/16/16 (Exhibit B)

Was service by: N/A

Delivery

Mail/Electronic/Fax

18. Date notice of appeal filed 12/7/16 (Exhibit G); 1/17/17 (Exhibit H)
If more than one party has appealed from the judgment or order, list the date
each notice of appeal was filed and identify by name the party filing the
notice of appeal:

N/A

19. Specify statute or rule governing the time limit for filing the notice of
appeal, e.g., NRAP 4(a) or other

The time limit for filing the notices of appeal from the final judgment
and order granting fees are governed by NRAP 3A(b)(1) and 3A(b)(8).

SUBSTANTIVE APPEALABILITY

20. Specify the statute or other authority granting this court jurisdiction to
review the judgment or order appealed from:

(a) NRAP 3A(b)(1) NRS 38.205

NRAP 3A(b)(2) NRS 233B.150

NRAP 3A(b)(3) NRS 703.376

Other (specify) NRAP 3A(b)(8)
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(b) Explain how each authority provides a basis for appeal from the judgment or
order:

This is an appeal from what may have been a final “judgment”
pursuant to NRAP 3A(b)(1).

A final judgment and order granting fees were entered on January 11,
2017 (Exhibits D and E), and appellant’s amended notice of appeal perfects
this Court’s jurisdiction.

21. List all parties involved in the action or consolidated actions in the
district court:

(a) Parties:

Treasure Island, LLC
Rose, LLC

(b) If all parties in the district court are not parties to this appeal, explain
in detail why those parties are not involved in this appeal, e.g.,
formally dismissed, not served, or other:

N/A

22. Give a brief description (3 to 5 words) of each party’s separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Plaintiff filed its “Complaint” on May 28, 2015 for breach of lease
and declaratory relief (Exhibit I).

Defendant filed its “First Amended Counterclaims” on November 16,
2015 for breach of contract, breach of implied covenant of good faith and
fair dealing and declaratory judgment (Exhibit J).

All claims were resolved by the “Final Judgment,” entered on January
11, 2017 (Exhibit E).
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23. Did the judgment or order appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the action or
consolidated actions below?

Yes

No

24. If you answered “No” to question 23, complete the following:

(a) Specify the claims remaining pending below:

(b) Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a
final judgment pursuant to NRCP 54(b)?

Yes

No

(d) Did the district court make an express determination, pursuant to
NRCP 54(b), that there is no just reason for delay and an express
direction for the entry of judgment?

Yes

No

25. If you answered “No” to any part of question 24, explain the basis for
seeking appellate review (e.g., order is independently appealable under NRAP
3A(b)):

N/A (Rose’s original notice of appeal from the “Findings of Fact and
Conclusions of Law” (Exhibit A) was premature, but the jurisdictional
defect was resolved by the entry of a final judgment on January 11, 2017
(Exhibit E), as reflected in the amended notice of appeal)

26. Attach file-stamped copies of the following documents:

• The latest-filed complaint, counterclaims, cross-claims, and third-party
claims

• Any tolling motion(s) and order(s) resolving tolling motion(s)
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• Orders of NRCP 41(a) dismissals formally resolving each claim,
counterclaims, cross-claims and/or third-party claims asserted in the
action or consolidated action below, even if not at issue on appeal

• Any other order challenged on appeal
• Notices of entry for each attached order
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VERIFICATION

I declare under penalty of perjury that I have read this docketing statement,
that the information provided in this docketing statement is true and complete
to the best of my knowledge, information and belief, and that I have attached
all required documents to this docketing statement.

Rose, LLC
Name of appellants

January 31, 2017
Date

Clark County, Nevada
State and county where signed

Abraham G. Smith
Name of counsel of record

/s/ Abraham G. Smith
Signature of counsel of record
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that this “Docketing Statement” was filed
electronically with the Nevada Supreme Court on the 31st day of January, 2017.
Electronic service of the foregoing “Docketing Statement” shall be made in
accordance with the Master Service List as follows:

PATRICK J. SHEEHAN

JOHN H. MOWBRAY

FENNEMORE CRAIG, P.C.
300 South Fourth Street, Suite 1400
Las Vegas, Nevada 89101

I further certify that I served a copy of this document by mailing a true and
correct copy thereof, postage prepaid, at Las Vegas, Nevada, addressed as follows:

THOMAS J. TANKSLEY

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145

Dated this 31st day of January, 2017

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP


