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000751

THE COURT: Okay.
THE WITNESS: Thank you very much.
THE COURT: Mr. Van, you're up.
DIRECT EXAMINATION
BRY MR. VAN:

Q Mr. Dragul, what you do for a living?

A T'm the owner of GDA Real Estate Services LLC. 1In
Colorado we are in the real estate business, commercial real
estate business.

Q Tell me about GDA Realty. How many square feet does
it have under contract?

A Well, I'll say it a different way.

Q Okay .

A We're a shopping-center—-acquisition business. We buy
shopping centers around the country. We currently are involved
in 22 states and have over 80 properties.

Okay. How many tenants do you have?

Over 2000, less than 3000.

And how many properties do you deal with?
82.

Roughly how many square feet do you manage?

= Ol S ol R ©

We're involved in roughly somewhere between 7.6 and
8.1 million square feet. We're selling sometimes and buying.
Q Fair enough. It's a fluid business?

A Yeah.

JD Reporting, Inc.
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Q Tell me about the first time that you came in contact
with Mr. Krouham.

A T called David after several attempts to talk to him
about bringing Senor Frog's to Las Vegas.

Q And at that time had you already had a conversation
with Treasure Island?

A We had.

Q Okay. Tell me about your contact with Treasure
Island then.

A I was in touch with Najam Khan. I was interested in
the current space that Sefior Frog's occupies. Najam told me
that the space, they were negotiating with another company out
of Chicago, and that he would be back in touch with me if that
fell through, which it did.

Q Okay. And so he contacted you. Do you remember
about when?

A I don't remember.

Q At that point in time —— at what point in time did
you meet with Mr. Ruffin?

A Approximately a month after that Mr. Ruffin actually
met with one of my representatives with Najam where our group
presented the idea.

Q Okay. And how many times have you met with
Mr. Ruffin?

A Several, maybe —— maybe more than 10.
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Q When you met with Mr. Ruffin, and you presented the
Sernior Frog's concept; is that correct?

A One of my representatives met with Mr. Ruffin and
Mr. Krouham.

Q When was it that they agreed to enter into a contract
with you and Sehor Frog's?

A Right then. T mean, Mr. Ruffin loved the idea.
Within 10 minutes he said he thought it was a great concept. I
guess he used to own a hotel in Nassau, Bahamas that was next
to a Senor Frog's, and he was very quick to say, ves.

Q Okay. What was your relationship with Sefior Frog's?

A I had no relationship with them.

Q Okay. When you started this venture then, what was
your relationship with them in order to go forward with this
venture?

A Well, I went to Cancun, met with David Krouham. It
was clear to me that this was a concept that Treasure Island
wanted. So we pursued our agreement with David Krouham and his
partners to bring them to Treasure Island.

Q Okay. Were you partners with them?

A Well, our company Rose was a partner with them in
Senor Frog's Las Vegas.

Q Okay. And what was the agreement as far as the build
out, the construction and the running of the operation?

A I think it was a little bit more complicated than

JD Reporting, Inc.
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that. Our expertise was real estate. Their expertise was
running restaurants. So we had lots of experience in building
out retail space. So we were in charge of that. So.

0 And —

A They were in charge of the restaurant.

Q Okay. So you agreed to build it out, to get
everything built out. There was a timetable. Were you ever ——
did you search around for contractors in Las Vegas in order to
build out this property?

A I did.

Q And did you ever agree to somebody?

A Well, we were told by Treasure Island that they
strongly wanted us to use Austin Construction.

Q Okay. Do you know if Austin does any work for
anybody else?

A They do.

Q Okay. So did you enter into a contract with Austin?
A Senior Frog's Las Vegas entered into a contract with
Austin.

Q Okay. And that was the entity that —— Sefior Frog's

Las Vegas 1s the entity that constructed the project?

A Right.
Q And the owners of Senor Frog's Las Vegas were whom?
A Rose LLC and I believe David Krouham and some of his

partners individually.
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Q Okay. What was the original construction cost —— the

original construction contract?

A The amount?

Q Yes.

A 3.4 million.

Q And how much did you end up having to pay for that?
A Roughly 6.6 million.

Q Okay. Why the excess?

A Well, it's my — 1in all the construction that I've

been involved in, contractors make a lot of money in what they
call change orders, and in this particular case, there were —
you know, the contractor hit us with massive amounts of change
orders.

Q And there was a — and we'll get to this in a minute,
but there were issues with regard to the payment of that

amount, correct?

A Correct.

Q And has that matter been resolved?

A It has been resolved.

Q And you dealt with Austin directly?

A That is correct?

Q And that was a mediation that occurred last week,
correct?

A That is correct.

@) In the course of that mediation, did you ever receive
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information with regard to Treasure Island's discussions with
Austin?

A Yes.

Q What were you told?

A I was told secondhand that there was a —

MR. SHEEHAN: Objection. Hearsay, Your Honor.
THE COURT: Sustained.
RY MR. VAN:

Q Okay. Did you receive during the course of that
discussion —— or in the course of that mediation, were you
presented with information that Treasure Island was discussing
that arbitration with Austin?

MR. SHEEHAN: Same ——
THE WITNESS: Yes.
MR. SHEEHAN: —— objection, Your Honor. It's
obviously ——
THE COURT: Sustained.
RY MR. VAN:
Q Okay. Is it fair to say that you have expertise in

the real estate market?

A Yes.

Q And i1s it fair to say you have expertise in running a
restaurant?

A No.

Q Is that the reason why you partnered up with — why
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you partnered up with David Krouham to establish Senor Frog's
Las Vegas?

A Correct.

Q All right.

THE COURT: Refore you go to the next subject, this
is probably a good place for me to break.

MR. VAN: Okay.

THE COURT: This is not a requested break. That
means that the witness may i1if he chooses discuss anything he
wants with his counsel, and the privilege will remain.

MR. SHEEHAN: What time do you ——

THE COURT: How do I know that? How do I know that?

MR. VAN: I don't know that one.

MR. SHEEHAN: What time does the Court plan on going
till tonight?

THE COURT: We'll break by 5. My hope is we'll be
done with the witnesses before then. We'll see. I anticipate
this meeting to be a half hour. So if you want to go to
Starbucks, leave the building, you can. Walk around. Have a
nice time. 1It's a beautiful day outside.

MR. SHEEHAN: BRut if we're back here in 20 minutes,
that'll be safe.

THE COURT: 30 you'll be safe.

MR. VAN: Okay.

THE COURT: Remember, it's Hardesty.
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MR. VAN: We're not going to start for 30 more
minutes. Got it.

THE COURT: Yeah. You guys be back here at 3:30.

MR. VAN: I was just going to say that.

THE COURT: My meeting is at 3. So I've got to get

up to 17 —

MR. VAN: Got it.

THE COURT: —— get through their special security and
back.

MR. VAN: Got it. Thank you, Your Honor.

(Proceedings recessed 2:51 p.m. to 4:25 p.m.)

THE COURT: So I blew that estimate.

MR. VAN: Hey, I haven't moved.

THE COURT: Yeah, and I don't believe that for a
minute.

You can sit down, sir.

THE WITNESS: Thank you.

MR. VAN: Sorry about that, my sarcasm.

THE COURT: 1It's all right.

MR. VAN: I have a shirt that says sarcasm is my
second language.

THE COURT: Uh-huh.

MR. VAN: I got it as a gift from my wife. Seems
appropriate. Are we back on?

THE COURT: We are.
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BY MR. VAN:

Q

you met with Mr. Ruffin. Is there a point in time that you

went to him with a concept called the Shrimp Bucket?

A

Ruffin about a concept that David has called the Shrimp Bucket;

that is correct.

Q

them all the information with it?

A

Q

A

Treasure Island was opening up the Seafood Shack, which eerily

looks exactly like the Shrimp Bucket.

Q

were providing them information. You were trying to — let me

ask you this. How much time do you spend on the road?

A

Q

A

Q

the road that much?

A

business is identifying real estate to buy. So I'm out looking

at real estate and making acquisition agreements.

Whatever happened with that proposal?

Not much happened until we were informed that

We own real estate in 22 different markets. My core

000759

Okay. Mr. Dragul, so we talked about the time that

David Krouham and I met with Najam Khan and Phil

Okay. And when you went in there, did you provide

Pictures, drawings, everything, menu.

Okay. So you were doing business with them. You

I'm in hotels 180 nights a year.
Okay. Virtually half the year?
Every other day I'm on a plane.

Okay. And what's your job? Why is it that you're on
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Q Okay. So you were involved or were you involved or
was 1t Ms. — what does Ms. Gold do for you, Elizabeth Gold?

A She's our in-house counsel, but she's head of our
leasing operation. She is involved in —— her team transacts
30 — 350 lease transactions a year on our own company's
behalf.

0 Now, in the original lease, we talked about Susan ——

how do you say that?

A Markusch.

Q Markusch. What does she do for your company?

A She's my controller.

Q Why do you have her listed as the person to get
notice in the event of default?

A I'm not there most of the time. I mean, I'm rarely
in the office.

Q Okay. So ——

A Because she's there.

Q Does she have signing authority, check signing
authority?

A Yes.

Q If you could look at Exhibit 1 real quickly.

A Okay .

Q Go to page 22 and Paragraph 19.6. 1Is it your
understanding that any notice required under this lease had to

be in writing?

JD Reporting, Inc.
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Yes.
And it had to go to the designated parties?
That is correct.

At the designated location?

>0 @ 0 P

Correct.

Q All right. 1If you can read — right before it says
Treasure Island down there, in parens, it says: FEach of the
parties shall be entitled to specify a different address and/or
contact person by giving notice as aforementioned?

A Correct.

Q Okay. Did you ever give notice that with regard to

issues concerning —— did you ever have a written statement
that — where you said take Susan Markusch off and put me on?
A Never. In my 29 years of doing business, I've never

ever replaced the person that is designated ever. Susan's been
with me almost 20 years.

Q Is she the one that's always there?

A Always.

Q Okay. Now, you've heard testimony with regard to
this communication that you had with Mr. Anthony, and — let me
strike that. If you can look at Paragraph 19.9.

A Okay .

Q And it indicates here that: No supplement or
modification or waiver shall be binding unless it is executed

in writing by both parties. Are you familiar of any writing
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that you signed changing who that contact person would be?

A There is no writing.

Q Okay. Now, you heard Mr. Anthony testify about this
accommodation?

A Correct.

Q Do you remember that? Do you remember that
testimony?

A I remember his testimony, correct.

Q OCkay. 1In 2012, in approximately May —— sorry ——
September 2012, can you explain to me what was going on at that
point in time, and did you have any conversations with him?

A I remember the conversation completely different. We
were doing construction to — or involved in the planning, the
construction, the bidding, et cetera, et cetera.

Q Okay. And what happened? Did you have a
conversation with Mr. Anthony with regard to having him contact
you?

A My recollection is that it was an accommodation for
Treasure Island, that Treasure Island had been getting
direction from lots of different people, like David Krouham,
Primo Alexander — or Alex — I can't remember his last name ——
David's partner, their manager, the construction people, the
architect, maybe even some people on my team, and the
conversation I remember is who do we talk to. That —

Q So Treasure Island called you up and said, look,
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we've got too many —
A Too many cooks in the kitchen.
Q Too many chiefs steering this boat. What do we do?
Where do we go?
Right.
And what did you say to him?
I said, Call me. Call me.
So with regard to the —
E-mail me.
—— construction issue —

That's what I do.

o o2 o0 @ 0 P 0 ¥

Yeah. So with regard to the construction issue, go

ahead. Did you ever intend at any point in time for that to

say, hey, with regard to everything else on the planet, call me

and get rid of Susan?

A No, that's ridiculous, never.

Q Okay. Let me ask you if you could turn to
Exhibit 28.

A Okay .

Q Actually, strike that. Let me see if I can turn to
Exhibit 8 first.

A Okay .

Q Now, this is a letter that has to do with
construction cost, correct?

A Correct.
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Q And have you ever seen this letter before?

A Yes.

@) Okay. 1In this letter, it's addressed to Susan
Markusch and Operadora Anderson, correct —— excuse me. It's
addressed to Susan Markusch, and it CCs Operadora Anderson?

A That is correct.

Q And it's signed by Brad Anthony?

A That is correct.

Q This letter then would comply with the terms of the
underlying lease?

A Yes.

Q Is this how you understood the correspondence would
take place with regard to economic issues and other issues?

A 100 percent.

Q You can now go to Exhibit 19.

A Okay .

Q The second page of that exhibit there's an e-mail
from you to Brad Anthony. Do you recognize that?

A Yes.

@) Okay. And in there, that first line, it says: We
appreciate his interest in working with us to make this work
for the next 28 years. Do you see that?

A I do.

Q What was your understanding with regard to the term

of the lease?

JD Reporting, Inc.

182

000764

000764

000764



G9.000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(OIS © B

space?

> 0 P

Q

We had the ability to be in the space 30 years.
Okay .
And two years had burned off.

And how much investment did you have in that lease

A little over $3 million.
Okay. So 3 million, is that what you said?
A little over.

And then you ended up paying more as a result of

construction another 3 million ——

A

Q

A

Q

Correct.
—— correct?
Correct.

Okay. So you're willing to make that kind of an

investment because you've got this long-term lease?

A
Q
A
Q
A

Q

second —— page 3, Paragraph 9 at the front, it says that:
parties agree the lease is amended to include the following new

Section 20 for the benefit of Senor Frog's Las Vegas, a current

Absolutely.

All right. Let's go to Exhibit 28.
Okay .

Do you recognize this document?

I do.

Now, on this document —— I want you to focus for a

subtenant of tenant subtenant?
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A Yes.
Q Okay. Of tenant. Sorry. And it's defined term as

subtenant. Did you understand that this amended lease applied

to — to Senor Frog's?
A Correct.
Q Now, the original lease, you guys were partners.

That's why there was a notice provision in there?
A Correct.
Q And there was a point in time where you separated out

that partnership, correct?

A Correct.

@) Was 1t before this sublease? Before, same time or
after?

A Same time.

Q Okay. So at the same time you're separating out,

you've got this sublease that's in there?
A Exhibit 5 was a result of the — let's see here. It
was a result of our agreement with David.
Q Exhibit 57?
A I'm sorry. Fifth amendment.
Q Okay. Sorry.
A Okay .
@) All right. So the fifth amendment, Exhibit 28, the

purpose for that was because you were separating a little bit?

A We were doing the real estate. He was doing the
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restaurant.

Q But as a result of that, you were going to take the
landlord role. He was going to take the tenant role?

A Correct.

Q Okay. And let's go to Paragraph 11. Now, it says:
The parties agree that for purposes of Section 19.6 — now,

Section 19.6 is the provision that allows you to change

the address —— excuse me — the address or the contact person,
correct?
A And/or.

Q And/or the contact person?

A Correct.

Q So in this one did you — you changed your address,
correct?

A We moved our offices.

Q You didn't change the contact person?

A We did not.

Q Okay. And that's why it's not in here because you
didn't change it?

A Correct.

Q All right. And then you also added additionally that
there would be notices sent to Ronald Fieldstone and Susan
Trench. Do you remember that?

A I do.

Q Do you remember those negotiations?
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A I do.
Q Tell me about those negotiations.
A Well, David Krouham and I had come to this agreement.

The number one issue or stumbling block as to consummating our
deal was — really for both of us, I think we wanted to look
out for each other and make sure that neither of us would be
blindsided in any way. Both of us had an opportunity to get

notice and cure.

And Ronald Fieldstone, David's attorney, was staunch.

This deal would never happen unless Treasure Island was party
to and agreed to give notice and allow David to have the
opportunity to cure.

Q So David would have the right to cure in the event
that you defaulted?

A That is correct.

Q Okay. And that was one of the express terms in this
amendment 57

A That is correct.

Q All right.

A And I might also go on to say that after our
experience with the Shrimp Bucket we were worried.

Q What do you mean worried and why?

A Well, I think they stole the concept from us.
Q Okay. Do you remember about May of 20157
A

I do.
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Q Tell me what was going on with you in May of 2015.

A Well, I have a sister who's been seriously i1ll since
she was 6 months old. She's now 55, 56.

Q Seriously ill how?

A She was born with what's called a Dandy-Walker cyst
in the back of her head at the top of her spinal cord. When
she was 6 months old, she had the majority of her cerebellum
removed, which created issues like fluid on the brain,
dexterity, balance, things she's been fighting with her entire
life, and as time has gone on, she's become more impaired, and
it came to a head right about this time. She was in the

hospital having a procedure done, and that was number one

issue.

Q What's number two issue?

A Number two issue is I have a brother who — crazy as
it may seem —— he has a spinal cord issue and was having a

procedure done at the very same time.

0 In a hospital?

A Same hospital, correct. And in addition to that, my
parents are in their 80s, and I was the guy who directed
traffic, helped in the hospital, helped at home, made sure
everything was going smoothly for everybody. My dad, you know,
has a little memory problem. So he was a physician for his
livelihood but really was not able to help. So it was a 24/7

totally encompassing time for me.
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Q SO how ——

A To be — to help my family.

Q And how often were you in the office?

A I was not.

Q Okay. I'm going to try to be as specific as I can on

some dates. May 14th is a Thursday.

A Uh-huh.

Q That's the date that the alleged notice of default
was sent to you contrary to the original contract. Did you
receive it on that day?

A T was not in the office.

Q Friday the —

A T believe I was in the office on the 14th. I did not
receive it that day.

Q Okay. On Friday the 15th —

MR. SHEEHAN: TI'm sorry. I missed that answer. Did
you say you were or were not in the office?

THE WITNESS: I was not in the office. On the 14th I
did not receive.
BRY MR. VAN:

Q Okay. Friday the 15th of May is the day that it was
allegedly delivered to your office. Were you in the office
that day?

A I was not.

Q How do you know that?

JD Reporting, Inc.

188

000770

000770



T,..000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000771

A The Super Bowl of our industry is the International
Convention of Shopping Centers which takes place on a national
basis every year this exact same week in Las Vegas. It has for
25 years. The convention started that weekend, and the
majority of my staff was out of the office preparing, you know,
for — to be away for the next six days, five days. So there
was almost nobody there. I wasn't there. I know it vividly.

Q How many people —— excuse me. How many days does

that take did you say?

A It's a five—day convention.

Q Okay. So you were preparing for that?

A Correct.

Q How much does that impact your business?

A Tt's 40 percent or more of our annual business.
Q Is that — is generated at that convention?

A That is correct.

Q Not something you can miss?

A Absolutely not. We'd be out of business.

Q Even with your family in peril?

A Now, you know what, if I could, it was — it was an

absolute tropical storm to the huge magnitude in my life. You
know, between my family that was sick and in the hospital, my
parents, this convention that was happening, I was barely home
during the night, and, you know, in this world of —— of tough

business and, you know, gambling and, you know, the conventions
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and all this, I believe that there's some things that are much
more important than business, and in my world, in May of 'l5,
it was my family.

Q Okay .

A I was not focused on anything else.

Q All right. So your family and the ICSC the show —

A Correct.

Q —— those are two things that you had priorities with.

Saturday the 16th, did you come to Las Vegas? Did you come

Friday night or Saturday morning?

A I came Saturday.

Q Okay. And how long were you here?

A Till Wednesday night, the following Wednesday night.
0 Okay. When you're here, is it full bore 24/72

A Full-bore, 24/7. We started —— we started 7 a.m.

every day with breakfast meetings. We had meetings every half
hour to 45 minutes all day long, including dinner, and even
meetings after dinner. The day ends about 2 in the morning.

Q So you're operating on four, five hours of sleep?

A At the most.

Q Okay. During that time, during that two—day period,
the Saturday, Sunday, did you have occasion to converse with
people from Treasure Island?

A I did.

Q Who did you talk with?
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A I talked to Najam Khan a couple times, talked to
Michelle Knoll at least once.

Now, Najam Khan, does he have your cell phone number?

A He does.
Q What about Brad Anthony?
A He does. I believe so. I think I've talked to him

on my cell.

Q You've given people at Treasure Island your cell
phone number?

A Absolutely. 1It's the way to get a hold of me.

Q Okay. So Monday, Tuesday and Wednesday you are here
in Las Vegas, and you talked with Treasure Island people as

well as many other people?

A Yeah, I mean we throw — we threw on Sunday the
17th — I remember the day vividly because it's my wife's
birthday —— we threw a 450-person party at Senor Frog's in

Treasure Island.
Q That's quite a birthday party for your wife.
Yeah, I know. She loved it.
About 450 people?
450 people, right.

Okay .

> 0 P 0 P

We throw this party with National Title Company and a
major law firm from Denver.

Q Okay. Now, so you're done Wednesday night. You're
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back Thursday. Did you go to the office on Thursday?

A T did not.

Q Friday?

A Did not.

Q Recuperating? Decompressing?

A Yeah. I mean, you know, I barely talked to my wife
during that time, and we had a holiday weekend coming up.
There's really — the standard practice is we go to the
convention till Wednesday. We come home Wednesday night.
Nobody is expected at work. You know, we are for all intents
and purposes closed.

Q Okay. So Saturday, Sunday ——

A And so are most of the commercial real estate
companies in the country.

Q Okay. You're not —

A That are here.

Q You're not the Lone Ranger in that one?

A No, nobody works the rest of that week.

Q Okay. So the next Saturday, Sunday, and then Monday
is Memorial Day. Are you at the office?

A I'm not.

Q So the first time you get back to work after the —
on the 14th is the 26th?

A That's correct.

Q On the 28th, did you receive a copy of a letter, the
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termination letter that we've referenced?

A I don't remember, but I think so.

Q How did you first —— your recollection, how do you
remember it on how you got notice?

A T got a phone call from David Krouham.

Q Do you remember if that was the 28th, 29th?

A You know, I think it was the 28th. You know, I'm
pretty sure it was the 28th. It might have been the 29th, but
T'm pretty sure it was the 28th.

Q As I understand your testimony here today, that's the
first time that you have a cognitive thought or a cognitive
understanding that there's a, one, default and two, now it's a
termination?

A That is correct.

Q Okay. What do you do to address that?

A Well, I mean, we immediately wired funds the next
day.

Q Okay. Let me ask if you can go to Exhibit 38.

A Okay .

Q Do you remember ever seeing that letter on or about
May 14th, 20152

A No.

Q Is this the very reason why you have Susan Markusch
on the notice provisions?

A That 1s correct.
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Q How many e-mails do you get on any given week?
A Anywhere from —— you know, it could be as many as
five — I mean, I think I have 10,000 I haven't read from the

last two weeks on my BlackRerry. So 5, 6, 7000, somewhere in
there.

Q Still use a BlackBerry?

A T know. TIt's a dinosaur.

Q So based upon your understanding and the negotiated
terms of the lease, does this default letter meet the terms and
conditions of the notice provisions in the original lease?

A No.

Q What about the fifth amendment?

A No.

Q Because it should have gone to Ms. Markusch?

A It should gone to Ms. Markusch. It should have
copied Operadora. No, it doesn't meet the notice provision.

Q Let me ask you this.

A We put that in there very specifically so that
there's no screw up. There's no chance that this could happen,
and, in fact, vyou know, I think I made a mistake because, you
know, I was tending to my family, and I was in a very, very bad
place in my life with my brother and my sister, my parents.

So, you know, I Jjust moved business aside. It was just not as
important as what I had going on in my private life.

And — but as a —— the reason that David Krouham and
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I and his attorneys and my attorneys fought so hard for that
notice provision was so that this exact situation would not
happen, so that David would have an opportunity to cure and not
be terminated.

Q Do you believe that David would have cured?

A In a minute.

Q And then he would've come back to you and said, hey,

you Oowe Ime Some money-?

A In a minute, no question.
Q Okay .
A He and I had a very — we have a very good

relationship. We look after each other, no gquestion.

Q Okay. Let me kind of ask about the elephant in the
room. Why didn't you pay?

A Yeah, no, I don't — really, the question is, you
know, we run 82 shopping centers. We have thousands of
tenants. We have —— we pay thousands and thousands of bills
every month, including, you know, we receive money. We pay
money. You know what, the machine runs. I'm out traveling,
doing my thing. In this particular case I wasn't even thinking
about business.

I have a fairly sizable staff, and I don't have an
answer for it. I don't know. I don't know. I think it, you
know, my best explanation is occasionally something gets

overlooked, and that's what happened here.
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Q Had appropriate notice been filed and had it gone to
your office attention Susan, do you believe it would've been
timely paid?

A A hundred percent.

Q Was there any reason economically ——

A T think Brad Anthony and the Treasure Island thinks
that.

Q Is there any reason economically why you couldn't
have paid whatever amount was due?

A No. No, we had plenty of cash.

Q Now, you heard testimony today about the concept of
who —— so with regard to the monthly minimum rent —

A The thirty-three, two, fifty.

Q Yeah. You ever been late on that?

A Not one time.

Q Okay .

A In fact, we FedEx our payments so that we can never
be accused of being late. So we — we send them overnight

mail, including the percentage rent.

Q Did you ever ask them if you could pay early?

A We tendered payment for the percentage rent early —
earlier this year, and it was returned to us. They would not
accept it early.

Q Okay. So there's no way you couldn't have, wouldn't

have paid?
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A No way.

@) Under the terms of the original lease, it indicates
that you, the tenant, will determine the amount of percentage
rent that is due and make that payment. Is that what has
occurred?

A It's a yes—and—no answer, and the yes is we are on
the point-of-sale system that is operated by Treasure Island.
So they have access to all of the cash flow in and out of —— or
the money the cash registers keep track of in Senor Frog's. So
we tally up what we think the percentage rent is. We then call
Treasure Island or e-mail and say we think it's X. We're going
to send it, and then they come back a lot of times with a
different number, and it has a lot to do with the things that
we give away that are free or comps that they use from the
hotel.

0 So on a percentage, if you can give me a percentage,
what's the percentage number of times where you sent a number
over, and they said, yep, you're right?

A T have a guy that handles this for me. I believe in
a very strong way that it's 15, maybe 20 percent.

Q So usually you've got bean counters on both sides?

A Right. Arm wrestling.

Q Arm wrestling over a number, and then finally at some
point in time they come to a number?

A Right.
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Q Everybody agrees to it. You write the check?

A Correct.

Q What happens if that process takes you outside of the

time frame?

A Well, we go ahead and send the check. We're not

going to be late. We've been late one time, and that's in May.
That's what happened. We're not late. I mean, we — you know,
you can keep track of all of our FedEx receipts we've got. It

shows when they've been delivered. So to answer your question,

we send it, and then occasionally they'll call us and go, You
know what, you're short, or we're never over, but —

Q Okay. Now, if you could look at Exhibit 43.

A Okay .

Q T apologize. Exhibit 40.

A Okay .

Q Do you remember seeing that letter? Once you get to
it.

A Yes.

Tell me about that letter.
A Tt's a letter from Fennemore Craig terminating the

lease on behalf of Treasure Island.
Q When did you receive this letter?

A Like I said, I believe it was the —— hard copy I

think came on the 29th of May. I was alerted to it when David

Krouham called me.
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first time that there was an issue, correct?

do as a result of this letter?

A I told everybody to wire the money.

Q Okay. And the money was wired?

A The money was.

Q Did you try to call anybody?

A T believe I — I believe I did. I can't remember.

Q Okay. And what happened with that wire transfer?

A It was rejected.

Q Did you ——

A By Treasure Island. They would not accept the money.

Q Okay. When you got back the first rejection, what
did you do?

A We rewired the money again.

Q Okay. What happened to that wire?

A That wire was sent back as a rejection by Treasure

Island for a second time.

and we overnighted those to Treasure Island.

to?

Q

A

Q

Q

A

Q

000781

And this is the letter that put you on notice for the

Correct.

And it's as a result of this letter — what did you

What did you do next?

T got cashier's checks in the amount that was owed,

And when you did that, do you know who you sent them
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A Jerry Griffis, and with a copy of the correspondence
to Brad Anthony and Najam Khan.
Q So did you send it in one package, or send it in

three separate ones?

A Three separate.
Q Okay. Why did you do that?
A I didn't want to leave anything to chance.
Q All right.
A We're very detailed on how we run our operation.
THE COURT: 1Is this a good place to break?
MR. VAN: Sure.
THE COURT: Okay. Can you guys do 10 tomorrow?
MR. VAN: Your Honor, I can do whatever time you want
us to do.

MR. SHEEHAN: That's fine, Your Honor.

THE COURT: 10 it is.

Have a nice evening, sir.

THE WITNESS: Thank you, Your Honor.

THE COURT: And I again apologize, Counsel, for how
long my meeting was upstairs. I didn't anticipate it taking so
long.

MR. SHEEHAN: No problem. Stuff happens.

THE COURT: What?

MR. SHEEHAN: No problem. Stuff happens.

(Proceedings concluded for the evening 4:56 p.m.)
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ATTEST:

—000—

T do hereby certify that I have truly and correctly

transcribed the audio/video proceedings in the above—entitled

case.

Janie L. Olsen
Transcriber
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LAS VEGAS, CLARK COUNTY, NEVADA, OCTOBER 7, 2016, 10:29 A.M.
* k Kk Kk %
(Defense witness, Gary Dragul, sworn.)
THE CLERK: Please be seated. Please state and spell
your name for the record.
THE WITNESS: Gary Dragul. G-a-r-y, middle initial
J., last name is D as in David, r—a—-g-u-1.
CONTINUED DIRECT EXAMINATION
BRY MR. VAN:
Q Mr. Dragul, I'm going to ask you, do you remember me
asking you to go back and look at the payment history for the

payments that you made from June of 2014 till the present?

A Yes.
Q Did you do that?
A T did.
Q Did you cause to be made a spreadsheet with regard to
that?
A T did.
MR. VAN: Okay. May I approach, Your Honor?
THE COURT: You may.
BRY MR. VAN:

Q Is that —
MR. SHEEHAN: Um —
THE COURT: What is it, Counsel?

MR. VAN: Sorry. I'm going to lay the foundation

JD Reporting, Inc.

3

000786

000786



182000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000787

right now.

THE COURT: Have you shown it to counsel?

MR. VAN: I'm giving him —— sorry.

MR. SHEEHAN: It hasn't been produced as an exhibit.
It's brand new, but quite frankly we might have some on our
own. So if Mr. Van wants to —

THE COURT: How about we use it for demonstrative
purposes?

MR. VAN: 1It's only for demonstrative purposes.
That's it. Nothing else.

MR. SHEEHAN: Well, of course we don't have the
backup, but ——

THE COURT: Well, no. You can ask questions. We'll
figure it out.

MR. SHEEHAN: That's fine. We'd ask this though —
we reserve the right to call Mr. Griffis then, who is a listed
witness for us after lunch because he's the counter on this
that has the —

THE COURT: That's fine. I haven't admitted it vyet,
but, yes, I understand what you're saying.

BRY MR. VAN:

Q Now, Mr. Dragul, could you review that. Is that the
document that you prepared?

A It is.

@) And with that document, you were involved in the
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preparation of it?

A I was.

Q Okay. Did you work with your staff to validate the
information that's on this document?

A I did. This document was prepared to show when each

rent payment and each percentage rent payment was sent and

received. Every payment that we have ever made — Rose to
Treasure Island — has been made through Federal Express
overnight, next-day delivery, and the —— so it talks —— soO

there's three things here. We have the check number, the date
of the check, what the amount was for, what it corresponds to
is the next column.

And then the next one —— which I believe i1s the most
important —— 1is the FedEx received record, which we're more
than happy to produce all those receipts, and if you go down
this column, it shows either —— like the first one, for
example, May 30th, 2014. The next one's June 1lst. The next
one is July 31st. The next one is August 1st. The next
one is August 29th, meaning August 29th is for September
rent, which is due September 1st. The next one is received
October 1st. The next one is received November 3rd. The
next one is received November 3rd percentage rent and base
rent. The next one is received December 1lst. The next one
is received December 1st. The next one is received January

2nd.
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And then if you go into —— this is now in 2015. You
know, January 2nd, February 3rd, February 3rd, March
3rd —

Q Let me stop you right there. The February 3rd,
there's two on that day. One is base rent. One is percentage
rent, correct?

A One is base rent. One is percentage rent, and
actually the percentage rent that we sent was, I believe,
returned to us —— but I cannot remember —— by Treasure Island,

but the point here is that there are — I see every single

payment made within the first day or two or three of the month.

And then we have the time that we are all discussing
now which is May percentage rent from January, February and
March due April 30th. That's in yellow, and then after that
you'll see the July rent was delivered on July the 2nd. The
April through June percentage rent was delivered on August
the 3rd. The August 15th — August 15th rent was delivered
on August the 3rd. September 15th rent on September the 1st.
T don't understand what that means or what it is.

Q It's the year, I'm guessing the year 2015.

A Okay. Got it. Could be. I think you're correct.
And then October 'l5 rent on October 1st. July rent on ——
July through September percentage rent of 168,000 delivered on
November the 2nd. November 2015 rent delivered on November

the 2nd, fourth attempt, February through March to deliver
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percentage rent. This is our fourth attempt to pay this. It
was delivered on November the 9th. The first three attempts
were returned, and I believe that this was sent because the
Court had ruled that Treasure Island could now accept the
percentage rent, and the check did clear after the fourth
attempt.

Then there was a correction on the third quarter 2015

percentage rent.

Q What does that mean that there was a correction?

A There was a difference of opinion between Treasure
Island —

Q The arm wrestling that you spoke about?

A Exactly. Treasure Island thought that we owed them
more money than we did, and we sent the $4,757 check to them,
which I believe was the amount we all agreed upon finally.

October 2015 percentage rent was sent on December
lst. The December 2015 rent was also received on December
1st, and then you roll into 2016, and they're either all on
the first day of the month or the last day of the prior month
with the exception of March, which was received on the second
day of the month. So what we've just described here is that in
every case the FedkEx was received and signed for at Treasure
Island either the last day of the prior month, the first day of
the month it's due or in a very rare case the second or third

day, but in no event later than that.
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Q So the fact that you placed them in the mail on the
right day, but it may have been a day or two getting to them?

A We didn't place it in the mail. We sent it FedEx.

0 I'm sorry. FedEx.

A Overnight delivery.

Q Yeah, overnight delivery.

A We wanted to make sure they got it in every case.
This was before our disagreement. That's how we pay our rent.

Q Okay. And I'm not going to go through the calendar,
but there are issues that it could've been the weekend. It
could've been ——

A It could've been a holiday, correct.

@) Yeah, it could've been a holiday, a lot of different
issues.

A There are many times when the first day of the month
was a Saturday. So in the business world, you know, we could
have it delivered that Friday or that Monday.

o) Now, you're a landlord, correct?

A That is correct.

Q How do you feel about the third day of the month as
opposed to the first day? If everybody paid you on the third
day of the month, by the third day of the month, how would
that —

A My business would be incredible. We have a

collection department. When the rents are past the tenth day
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of the month, we collect.

Q Okay. Now, you testified —

A Let me — let me add one more thing. We have some
tenants like Kroger, Whole Foods, big national tenants that pay
us by wire transfer, ACH, on the first of the month or with
holidays and weekends the third, maybe the last day of the
prior month, but we have very, very few tenants that pay like
clockwork like we do.

Q All right. You testified yesterday that there's a

reason for Susan Markusch to be listed as the notice person?

A Correct.

o) And she's your controller, correct?

A That is correct.

Q All right. There's a sublease agreement between you

and Sefior Frog's in this matter?

A Right.

Q And in that you list a gentleman named Ben Kahn as
the contact person. Now, who is Ben Kahn?

A Ben Kahn is our — he is in charge of all of our
legal matters nationwide. He's an attorney.

Q Okay. He's an attorney. So why is it that you list
him when you're receiving payments, but Susan Markusch when
you're making payments?

A They're two different situations. One is with

Treasure Island I am the lessee. With Senor Frog's I am the
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lessor. So Susan Markusch is in charge of making payments.
That's her job, 100 percent. When somebody owes me money or
owes our company money, I have them go to my legal team, which
is Ben Kahn because if they do not pay it's his job; it's his
responsibility to collect.

Q Okay .

A And to act legally on it.

Q And Ben Kahn doesn't have a signature authority over
your checkbook, correct?

A He does not.

Q All right. So the reason that you listed Susan on
the one versus Ben on the other is that one of them has to do
with your obligation to pay; the other one has to do with your
right to be paid?

Somebody else's obligation to pay me.

Correct?

Right.

Now, if you could turn for a second to Exhibit 42.

T was going to add one more thing.

LGOI O O A

Oh, sure. Go ahead.

A Yesterday when Brad Anthony was describing the eight

late payments and the 13 late construction payments, I don't —

we don't see it. We don't have record of it. Now, we started
paying rent January — I'm sorry —— June of 2014 when we made

our deal. Rose did. Rose took over the accounting and the
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payments. So the purpose of this is we — we —— we have no
idea what he was talking about.

Q Okay. Let's talk about that. So you took over in

January ——
A June. I'm sorry.
Q — I'm sorry, June of 2014. So before that the

payments were being paid by Sefior Frog's?

A That's correct.

Q Okay. But since June of 2014, you've never been
late?

A Not one time — well —

Q With the exception of this one incident?

A May 15th, right.

Q With that one exception?

A Right. And, you know, once again, as I testified

yesterday, you know, there are some things that are more

important than business to me in my life, and my family, and my

sister's well-being, my brother's well-being, and I just really

put every — I just ignored ——

Q It was a perfect storm?

A — I made a mistake. I mean, you know, but I ——
normally I'm described as a detail freak, and I —— the fact

that that happened is only because I had such a horrible time

with my family.

Q Okay. However, had notice been properly made to
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susan ——

A It would've been handled, correct.

Q Okay. All right. If you can —

A Our system is set up so that Susan catches
everything. I mean, she has a team that works for her.

They're trained very well. We do this every day in our

business.
How many people work for Susan?
A Four.
Q Okay. Let me have you look at Exhibit 42.
A Okay .
Q Have you ever seen that letter before?
A Yes.
Q Did you sign that letter?
A T did.

Q All right. ©Now, behind that letter you will see
Federal Express verifications, one to Brad Anthony, and then a
fax transmittal to Najam Khan, another FedEx to Najam Khan,
correct?

A Correct.

Q So according to the lease, does this comply with the
notice requirements in the lease?

A It does.

Q Now, this was sent May 29th, 2015. Have you ever

received a response from Treasure Island with regard to this
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letter?
A We have not.
Q So they've never even said —— never said anything?
A Correct. NoO response.
Q Response was ——
A No communication, nothing.

Q Nothing, okay. In the second paragraph —— second to
last paragraph, it says that you contacted —— second to last
paragraph, page 2, it says: Treasure Island nevertheless
contacted Rose's subtenant directly on May 28th in an apparent
attempt to circumvent or assume the benefits that inure to Rose
under the sublease, correct? Is that what that says?

A That is correct.

Q What did you mean by that?

A Well, my contractual agreement is with Treasure
Island. Rose's contractual agreement is with Treasure Island.
Treasure Island is very well aware of the underlying agreement
that I have, the subagreement, the sublease with Operadora,
with Sefior Frog's. They've been made aware of it. They saw
it. They looked at it, and I regard this as — I believe the
legal term is interfering —— tortious interfering with my
ability to work with my —— my subtenant.

Q Okay. And part of this issue is that Operadora also
did not receive copy of the default notice?

A That is correct.
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Q Okay .

A Operadora was not given notice, and I also may —— I
also need to say, you know, this —— this is a little bit of a
David and Goliath issue. You know, there are —— you know it

seems to me that Treasure Island feels like they can pay
attention and adhere to the legal agreements when they want to,
and when they don't want to, they don't need to, and they've
been pushing us around since we started the lease.

And, you know, there's a 9 million-dollar investment
here, which affects me and my family in a big way, David
Krouham and his family in a very big way. There are probably
50 people, 60 people that have families that work at Sefnor
Frog's.

There are people that moved from Cancun to the United
States to run this restaurant so that it would be as Treasure
Island wanted it, an authentic Mexican-themed restaurant. If
you walk in all the managers that run Sehor Frog's are from
Cancun. They've worked for Senor Frog's in their other
operations around the United States and in the Caribbean. They
are very well-trained, but they are —— they're from Mexico, and
they — they throw a — they throw a great experience, and
these people will be out a job.

I mean, you know, Treasure Island seems very cavalier
about the people factor here, which is really a big deal. I

mean, there's a reason that, you know, their Saturday night
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Latin nights are the biggest Saturday night party in the Latin
world in Vegas, you know. It's a very, very popular venue.

Q Okay. And I was going to ask you about that. So
when this all began, the Senor Frog's experience —— it's not
just a dining; it's an experience?

A It is an experience.

Q And so part of that, David Krouham and you were

involved in the process of bringing managers into the United

States?
A That is correct.
Q And so you're involved in visas and everything, all

the immigration stuff?

A And their families.

Q Yeah, exactly.

A You don't just move, you know, the one person. The
whole family moved.

Q Correct. And so you've had people here for five or
six years now. Now, how many employees do you believe are at
Senior Frog's right now?

A T think full-time employees are somewhere ——

MR. SHEEHAN: I'm going to object. This is really
getting totally irrelevant.
THE COURT: Sustained. Can we move forward.

MR. VAN: Okay.
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RY MR. VAN:
Q If you could go to Paragraph 7 of the original lease.
A Do you know what exhibit that would be?
Q I'm sorry. Exhibit 1, Paragraph 7.
A Okay. No. 7 or Paragraph 77

Q

No. 7. Sorry. And it talks about the use of the

property, and it says: A tenant may use the leased premises

for the purpose of conducting thereon the operation of a bar,

lounge, a restaurant and/or nightclub serving Mexican food and

international food, and that may feature live entertainment
and/or prerecorded music and disc jockeys, dancing bottle
service, live entertainment, and private events. Does that
describe Sefior Frog's?

A Yes.

Q Was there any question in your mind or in
Mr. Ruffin's mind that Senor Frog's was going to be a joint
venture with you in this deal?

A No question in anybody's mind.

@) In fact, when it was presented to him, wasn't the
name Senor Frog's used?

A That's the concept he approved.

Q Okay. If you can go to the next page, 7.7, it says:

Tenant shall operate under the trade name Senor Frog's?

A Correct.

@) Now, Senor Frog's is an international brand, correct?

JD Reporting, Inc.
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A That is correct.

Q But you are affiliated with the international
company? I mean you — Rose 1s, not you, but Rose, that you
had the joint venture agreement with Sefor Frog's —— with
Operadora?

A Well, our joint—venture agreement was with a single

purpose entity LLC called Senor Frog's Las Vegas, and the
individual owners of Operadora, which has a management
agreement to operate the business, those individuals are
partners in Senor Frog's Las Vegas.

Q Okay .

A LLC.

MR. VAN: Okay. We'll pass the witness, Your Honor.

THE COURT: Did we take a break, and I didn't know?

MR. MARSHALL: No, Your Honor.

THE COURT: Okay. It looked like all of you were
getting up and leaving. It's like I usually get to know when
the break is.

MR. SHEEHAN: Well, when Mr. Van tock a break, we
decided we wanted one also.

THE COURT: Okay.

MR. VAN: No, I ——

THE COURT: He's passed the witness. Your turn.

MR. VAN: —— passed the witness.

MR. SHEEHAN: Oh, you passed the witness.

JD Reporting, Inc.

17

000800

000800

000800



T08000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000801

THE COURT: He did.

(Colloquy off the record.)

MR. SHEEHAN: Can we have two minutes, Your Honor?

THE COURT: Can I ask a question while you're doing
your thing?

MR. SHEEHAN: Sure.

THE COURT: Sir, yesterday you told me that you
didn't remember it the same as Mr. Anthony about your
discussion about providing you notice and not including other
people. Can you tell me how you remember it.

THE WITNESS: That's for me?

THE COURT: Yes, sir.

THE WITNESS: I'm sorry. Can you ask me the question
again?

THE COURT: Absolutely. Yesterday you said you
didn't remember it about the same as Mr. Anthony did about the
conversation about providing notice to other people, that you
remembered it differently.

THE WITNESS: Right.

THE COURT: Can you tell me how you remember it.

THE WITNESS: Sure. The way I remembered it was that
it was an accommodation to Treasure Island. Treasure Island
was confused — I think that's the right word —— confused about
who was in charge of the construction. This came about during

the construction phase of the restaurant, and Brad Anthony
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said, you know, they're getting calls and questions from David
Krouham, and Primo who was the manager of the restaurant —
Alex Shore was his name, his real name, legal name —— from the
architect.

Treasure Island's a big place. They have lots of
departments. So one person would be calling the maintenance
department, and then another person would be calling for the
food area because the food area —— as discussed here, Sefor
Frog's gets all their food from the Treasure Island commissary,
and then they'd be getting a phone call about marketing, and it
would be all from different people. So Brad Anthony said to
me, Who is in charge? We have too many cooks in the kitchen.
Who do I communicate with about these specific issues that are
coming up? And I said, Call me.

T regard it as an accommodation to help Treasure
Tsland make it more simple for them to give them one person —
one person in contact while this construction —— complicated
construction project was happening.

THE COURT: Okay.

MR. SHEEHAN: Thank you, Your Honor. I just didn't
know whether my client wanted to be here for this. Can I ——

THE COURT: You can stall. I was sort of stalling
for you.

MR. SHEEHAN: Thank you. And you're doing a great

Jjob.
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(Pause in the proceedings.)
MR. SHEEHAN: Thank you for your indulgence.
THE COURT: Absolutely.
MR. SHEEHAN: Is this the last witness, Mr. Van?
MR. VAN: Yeah.

CROSS—-EXAMINATION

BY MR. SHEEHAN:

Q

1, please.

A

Q

All right. Mr. Dragul, let's look at Exhibit

Okay .

And this lease agreement is between Treasure Island

and Rose LLC, correct?

A

Q

looking?

Correct.
And turning to Paragraph 3B.

MR. VAN: I'm sorry. Where was it? Where are you

MR. SHEEHAN: Page 4, Paragraph 3B.
MR. VAN: Of which exhibit?

MR. SHEEHAN: Of Exhibit 1.

THE COURT: 1, the lease.

MR. SHEEHAN: The lease.

BY MR. SHEEHAN:

Q

A

There was percentage rent due, correct?
IT'm sorry. Are you asking me what 3B says?

Well, I'm asking you, was there percentage rent due
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pursuant to this lease from Rose to Treasure Island?

A That is correct.

@) Okay. And under 3C, Rose had the obligation to
provide an accounting and a check 30 days after each quarter,
correct?

A Correct.

Q By the way, Elizabeth Gold is the person —— first of

all, who is Elizabeth Gold?

A Elizabeth Gold is my in-house counsel.
Q Okay. And where is her office?

A In 5690 DTC Boulevard.

Q How close is it to yours?

A Oh, 50 feet.

o) And —

A Maybe a hundred feet.

@) Okay. And did she also, I take it, take part in

negotiating the sublease with Sefor Frog's?

A She was involved with Ben Kahn and I believe another
attorney.

Q She signed all these agreements, correct?

A I believe she did. I can't remember. Do you want me
to look?

Q sure.

A She did. All these are —— the lease she signed.

Q Okay .
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A I don't know about the sublease.

o) There's only two officers of Rose, you and her?

A If — okay.

Q T'm asking you. That's what you testified in your

deposition. That's why put it that way. I'm not just ——

A Yeah, I believe so. I don't —— I don't know, but I
believe so.

Q She is an officer?

A She is. She signed as an officer.

Q So within 30 days after the calendar quarter which
ended March of 2015, so April 30th, did Rose comply with
Paragraph 3C of this document?

A I believe — I mean, did they give them the
accounting?

Q And the rent?

A I don't know. The percentage rent as discussed here,
no.

Q And by the way, you testified earlier that prior to

2000 — mid-2014, Senor Frog's LLC was making all those

payments?

A That is correct.

Q But Rose is part of Senor Frog's LLC, correct?

A Rose 1is an owner of Sefor Frog's LLC, but Rose did
not — my point was the actual making out the check and sending

it to Treasure Island, Rose did not take on that function.
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That function was handled in Las Vegas by the restaurant, the
accounting people that worked at the restaurant.

Q But you would agree that they were late several
times?

A I would not agree to that. I don't know that.

Q You don't know one way or the other?

A No, I don't know that — I can — I can attest to
what we did at Rose, which is right here.

Q Okay .

A I was not in Las Vegas. I was not part of the
accounting team. To the best of my knowledge, I was not
notified by Treasure Island of late payments under the lease.

Q Let's turn behind to Exhibit 6 — Exhibit 5, and I
don't want to belabor this point because the lateness in the
rent before this is really irrelevant, but because Mr. Van
brought this up, I did want to point this out to you.

A Yeah.

MR. SHEEHAN: May I approach the bench, Your Honor?
THE COURT: You may.
BY MR. SHEEHAN:

Q I've just handed you a package —— let me show it to
your counsel, too, first.

A Thanks.

MR. SHEEHAN: 1It's the exhibit plus the tracking

information to show that this was actually 2014, not — I don't
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know if Your Honor remembered ——

THE COURT: I did.

MR. VAN: Your Honor, I'm going to object to this.
First of all, this has never been produced, one. Secondly, I
agree that there is a receipt that shows 2014, but that doesn't
mean that this letter was in that FedEx package.

THE COURT: I understand your position, but I have
testimony that's already been presented related to that issue.
These documents seem to follow up on that testimony.

MR. VAN: I'm just saying that there's —— while I
agree, Your Honor, what I'm saying is that there's a receipt
for a FedEx package.

THE COURT: I understand your position, Mr. Van.

MR. VAN: Okay. All right.

THE COURT: Thank you.

MR. SHEEHAN: And let me point out also, Your Honor,

this is —

THE COURT: I don't need you to point it out.

MR. SHEEHAN: Oh, no. I'm saying this —

THE COURT: But I do you need you to mark it as an
exhibit.

MR. SHEEHAN: Please. Because I've got the check
also.

THE COURT: T need you to mark it as an exhibit.

MR. SHEEHAN: I'm sorry. What number are we up to?
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THE CLERK: 66.
MR. SHEEHAN: 66. And the exhibit includes four

The fourth page is the actual check that was paid for

the rent, but again this is in direct —

THE COURT: They should probably be different

exhibits.

MR. SHEEHAN: Okay.
THE COURT: With the check being separate.

MR. SHEEHAN: All right. Let's make the check

separate.

THE COURT: BRecause the check wouldn't have been

enclosed with the package.

MR. SHEEHAN: That i1s correct.

MR. VAN: The same objection to the admission of the

evidence —— or this exhibit, Your Honor.

THE COURT: What?

MR. VAN: I said I'm objecting to the admission.
THE COURT: I know. He hasn't offered them yet.
MR. VAN: OQOkay. Oh, sorry. I thought he had.

THE COURT: I had him mark them so we'd have a record

of what it was we were arguing about.

MR. VAN: OQOkay. Sorry.

BY MR. SHEEHAN:

Q

This exhibit, now Exhibit 5 with the backup FedEx
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showing that it was in 2014, Exhibit 67 —
THE COURT: Proposed exhibit.
BY MR. SHEEHAN:
Q —— this proposed exhibit ——
THE COURT: Thank you.

BY MR. SHEEHAN:

Q —— have you seen this document before, sir?

A I don't know.

0 All right. But it is —

A T mean, I just —— 1it's the same as Exhibit 67

@) Yeah.

A T just saw it now. I don't know if I've seen it.

Q But it was sent attention to you, correct?

A It says it was sent attention to me.

Q And it does talk about late percentage rent, correct?
A It says: As you may be aware, Senor Frog's has

failed to pay to meet its rental obligations specifically as ——
specifically outlined —— did not pay the required —— percentage
rent under the terms and conditions —— lease of April 13th —
the total amount due —— the letter constitute notice.

Well, this is what confuses me. The percentage rent
is due the last day of the month following the prior quarter.

Q Right. So it would have been due January 30th,

correct?

A January 31st.
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Q Okay. Well, it actually says — 1f you look at
the — it says 30 days.

A So the lease says 30 days after, okay.

@) Okay. So it would be due the 30th, and it hadn't
been paid. That's what the letter says at least?

A That's what the letter says.

Q And your own chart just showed that you had a 50 —
excuse me.

MR. SHEEHAN: And, Your Honor, again this is in
rebuttal to the evidence that they just presented that hadn't
been presented to me, and I can present a copy of the check
that was paid showing that it was late.

THE COURT: You sure can. The witness would be happy
to look at it. Whether T allow it to be admitted is a
different issue.

MR. SHEEHAN: Sure.

THE WITNESS: Okay.

BY MR. SHEEHAN:
And it was —— that was late, correct?
Yes, this is great —

T —

= O N @

— because 1 actually think that the important part
of this check is that it did come from Senor Frog's operating
account and was not directly from Rose, and it does show that

it was — actually —— excuse me — this letter is for January
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31st, 2012, and this check is for February 6, 2014.
Okay. Thank you, sir.

So what's the — we have a two-year gap here.
Okay. Thanks.

So what's the issue here?

ORI Ol L &)

You can go ahead and give me the documents back.
Thank you, sir. All right.
MR. VAN: Can I see that check? I mean, I don't —
these are all things I haven't seen before. So.
BY MR. SHEEHAN:
Q All right. BRut you do admit that Senor Frog's might

have been late on payments prior to Rose taking over?

A You know, I don't have the information in front of
me.

Q So if Mr. Anthony said that he reviewed the records
and testified that they were, you would have no reason —— no

specific knowledge to ——

A The only reason is I haven't studied them. I
haven't, I mean, Jjust like when you show me a letter dated 2012
and ask me for a corresponding check that is 2014, it seems
like maybe Treasure Island — I'm not sure that they're talking
about the right default here, or you need a copy of a different
check.

Q Okay.

A That corresponds with the 2012 date.
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Q All right. Let me ask you now to turn over to
page 16 of Exhibit 1.

A Yes.

o) All right. Now, I understand that Rose has issues
with respect to the notice and so on and so forth, but if the
notice was properly given, and Rose did not pay within the cure
period, Treasure Island did have the ability to terminate this
lease pursuant to the default remedies under Paragraph 15.2,
correct?

MR. VAN: Object to the form.
THE COURT: Overruled.
THE WITNESS: Under 15, 2.

BY MR. SHEEHAN:

Q 15, 2, and 15.2.1, the first sentence of 15.2.1.
A Let's see here.
Q You have to take those in combination.
A Landlord may terminate this lease. So it says:
If —
Read 15.2 first, sir.
A If — Upon the occurrence of an event of default, in

addition to any other rights or remedies provided for herein or
at law or in equity without barring election of any remedy,
landlord at its sole option shall have the following rights:
Landlord may terminate this lease and ——

Q Stop right there.
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A — and tenant — well, you asked me about the whole
paragraph. So I'd like to read it all.
Q sure.
THE COURT: Don't read it out loud then, sir.
THE WITNESS: T won't.
THE COURT: You can read it to yourself.
THE WITNESS: That's fine.
THE COURT: I need to break at 11:45 today.

MR. SHEEHAN: Sure.

THE COURT: And we'll break until 1:45 because I have

to go to the Family Court campus.
MR. SHEEHAN: That's fine.
MR. VAN: For another 30-minute meeting.
THE COURT: No, that meeting is an hour with a

45-minute trans.

MR. SHEEHAN: I don't see a clock in here. So I kind

of feel like I'm in a casino, but —
THE COURT: I'm just going to tell you when we're
leaving.
MR. SHEEHAN: That's fine. What time is it now?
THE COURT: 11:09.
MR. SHEEHAN: 1I'll be finished by then with the —
THE COURT: I never have hope.
MR. SHEEHAN: Mr. Van and I have been pretty brief.

THE COURT: That's true. You have.
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BY MR. SHEEHAN:

So the question, it really ——

A Excuse me one second.

Q —— has been answered at this point.

(Pause in the proceedings.)

MR. SHEEHAN: May I move on, Your Honor, to the next
question?

THE COURT: As soon as he's done reading. You asked
him to read, and he said he wanted to read. So I'll just sit
here and wait, too.

BY MR. SHEEHAN:
Q Are you ready for me to proceed forward, Mr. Dragul?
A Excuse me one second.
(Pause in the proceedings.)
THE WITNESS: Okay.
BY MR. SHEEHAN:

Q All right. And then turning to the last signature
page, we covered this briefly, but it's signed by Elizabeth
Gold, who is the Vice President, and also your in-house legal
counsel, correct?

A Correct.

Q And she is the one that actually participated in
drafting and negotiating this, correct?

A She did. She did participate.

Q Now let's turn over to Exhibit 8. Have you seen this
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letter before, sir?

A I have.

Q Okay. And there was an issue about your —— Rose's
repayment of construction costs, correct?

A I'm sorry. There was an issue, is that what you're
asking me if this letter is about that?

Q Well, ves.

A This letter is from Treasure Island is saying that
it's come to their attention that Rose owes one million, one
hundred, six hundred and forty — $1,100,640 in construction
costs that we've incurred on the Sehor Frog's project. They
said that contractors were beginning to lien Treasure Island
and that this is unacceptable, which by the way there were no
liens ever, and the contractor dispute was about overbilling.
It had nothing to do with Treasure Island.

Let's see. It is vital to our mutual ongoing

business relationship that they do not allow liens. There were

no liens ever filed against Treasure Island in regard to this
Jjob. Treasure Island will not sit idly by and allow our
business or property to be damaged by this dispute, and will
view the establishment of any lien on the property ——

Q Basically I'm just asking you was this letter about
construction—-cost issue?

A Tt was about liens.

Q It actually starts off: It has come to Treasure
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Island's attention that you owe 1,100,640 in construction costs
that you incurred. All right. Sir, do you recall a telephone
conversation that you had with Mr. Anthony following receipt of
this letter?

A I do not.

Q You never had a conversation with Mr. Anthony?

A No, I'm saying —— you asked me if T recall. I do not

recall having that conversation.

Q Okay .
A T might have. I mean, we're talking —— what was
this —— four years ago.

Q All right.

A Over four years ago.

Q Well, I thought just before the break you went
through the conversation with Your Honor?

A Well, I went through the conversation about —— it was
different. The conversation I went through with Your Honor was
having to do with who Treasure Island could work through with
regard to construction issues that come up on the job, like,
you know, if we needed the electrical department to come down
and work with us, or the heating and cooling department to help
us, or — which was operated by Treasure Island, or we had to
work with Michelle Knoll on marketing, or there was an issue
about how the food was going to be delivered ——

Q All right.

JD Reporting, Inc.

33

000816

000816



LT8000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A

000817

—— from the commissary directly to Sefior Frog's.

Treasure Island had a lot of people calling them, and I think

that it was more work than they wanted to do. So they were

asking us
Q
following
A
Q
addressed
A

Q

A

Q

to help them with a main point of contact.

Did you have a conversation with Brad Anthony

this letter?

And T said I don't know. I don't remember.

All right. Do you notice on this document here it's
to Rose LLC, attention Susan Markusch?

Yes.

And then it's CC Operadora, correct?

That is correct.

Now, let's take a look at the next letter behind Tab

9. Now, the letter behind Tab 9 does not have those things on

it, does it?

A

Q

A

Those things. What things?
The Markusch and the Operadora?

Tab 9 does not have Susan Markusch, and it does not

have Operadora. It was not a proper notice.

Q

Now, let's take a look at — Dby the way, you said it

wasn't a proper notice. Did you —— when you got this document,

did you inform Treasure Island that it was not a proper notice?

A

Q

I don't remember.

Okay. Now let's take a look at this letter, and what

does the first sentence of this letter say, beginning with
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several days ago? And you can just read the first sentence.

A Several days ago you requested that Treasure Island
postpone your repayment obligation of the two and a half
million dollar interest—free loan granted to you in accordance
with Section 3.4 of the lease agreement between Rose LLC, and

Treasure Island. This letter serves ——

Q Okay. That'
sentence. All right.
correct?

A It is.

Q All right.

had a conversation with Brad Anthony following the August

s all right.

And this letter is addressed to you,

So does this refresh your memory that you

31st letter, Exhibit 87

A It doesn't.

Q But it certainly would appear that way?

MR. VAN: Objection, Your Honor.

THE COURT:

THE WITNESS:

says: Postpone your repayment on the —— several days you

requested — I don't know whether that was a conversation, or

it might have been an

BY MR. SHEEHAN:

Q Well, let me put it to you differently. Is it
possible that the conversation that you testified about

yesterday and today with Brad Anthony occurred in between these

Overruled.

It would appear that — let's see. It

e-mail. It could've been a letter.
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two letters?
A T really don't know when it occurred.
Q Well, turn behind Tab 10. Have you ever seen this
letter before?
A I'm sorry. What was your question?
Have you ever seen this letter before?

Q
A I believe so.
Q

All right. And basically it was in response to this

issue about your request to change the repayment of the
construction costs, and your in—-house counsel Ms. Gold is
writing confirming —

A Well, if you go back to the prior exhibit you asked
me to look at, it talks about repayment of the two and a half
million dollar loan.

Q That's what I'm talking about. I'm sorry.

A Okay. And this is confirmation. It looks like ——
let's see. We are in receipt of Treasure Island's LLC letter
dated September 19th confirming postponement until January
15th, 2013. So it looks like four months later the payment
obligation set forth in Section 3.4 of the lease is amended.
And so what's your —— what was your question?

Q So this is a letter in response to Mr. Anthony from
your in-house counsel, Ms. Gold, about the $2.5 million
construction loan, correct?

A It looks to be that, correct.
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Q And you directed —
A But it wasn't a construction loan, but whatever, no
big deal.

Do we want to go back to 3.4 and look at it?

A It's okay.

Q All right.

A I'm not trying to argue with vyou.

Q Okay. That's fine.

A I just want to be correct.

Q All right. Turning over to Tab No. 13, another issue

involving Latin night sent to you by Mr. Anthony, May of 2013,
and I won't go through all of these, but there's several in
here that you've reviewed and seen throughout the course of
this litigation in the last couple days, correct? And there's
no copy to Susan Markusch, and there's nothing to Operadora on
this letter, correct?

A Yeah, I think Senor Frog's —— I'm sorry — I think
Treasure Island did not follow the notice provision under the
lease. I think that they were very sloppy about who they wrote
letters to, and whose attention they were to, and the notice
provision was very sloppy. Sometimes it was adhered to;
sometimes it wasn't on the part of Treasure Island.

Q Did you respond to Mr. Anthony that this letter is
inappropriate because it did not —— it wasn't sent to Susan

Markusch?
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A I have no idea. I don't regard it as my job to make
sure that Treasure Island fulfills their business obligations.
Q Sir, as we sit here today, do you have any memory of
ever informing Treasure Island that any of these notices after
that August 31st, 2012, was sent to Operadora and Susan
Markusch? Do you have any memory of receiving any other
letters afterwards that weren't sent to Susan Markusch ever
telling Treasure Island from now on send it to Susan Markusch.
Don't send it to me?
A And I will say it again. I don't regard it as my
obligation to make sure that the —
MR. SHEEHAN: Your Honor, move to strike. It's
nonresponsive.
THE COURT: Granted.
Sir, the question to you is: Did you ever tell
Mr. Anthony you wanted him to go back to the original notice
after you told him you only wanted him to send them to you?
THE WITNESS: Well, first off I don't think my
testimony was that I wanted them to be sent to me. So I never
said that.
BY MR. SHEEHAN:
Q So I'll make the question very simple. Did you ever
after August 31st, 2012, after receiving any of these letters
from Treasure Island inform Treasure Island don't send them to

you, send them attention Susan Markusch? Yes or no?
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A I don't remember.

Q As we sit here today, do you remember doing that?

A T just said I don't remember.

Q Let's turn behind Tab 21. All right. Now we're
talking about the fifth amendment and the rent issues and so on
and so forth, and the pirate show out back, but I just want to
know who is the correspondence between if you look at these
e-mails, and if you went through all the correspondence
regarding this in Exhibits 16 through 257 If you went through
16 to 25 you're welcome to quickly look through there, all I
want to know is who was the correspondence between, which
individuals? TI'll represent to you that it was with Elizabeth
Gold, Gary Dragul (sic) and you basically.

A The e-mail correspondence?

Yes.

A Well, Exhibit 16 has some other people on it. It has
Najam Khan.

Q I understand. But Elizabeth Gold is on every one of
them, correct?

A Elizabeth Gold — well, you just said to me there

Right. I understand. I understand, sir, and I —
But there's other people on here.
—— apologize. Okay.

Do you want me to tell you the people or not?
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Is Elizabeth Gold on every one of them?
let's see. 16, 17, 18, 19, 20, 21, she is.
By the way, is Elizabeth Gold at work today?
Yes.

Did you speak to her this morning?

N O S ol R ©

I did speak to her this morning. I speak to her
every morning. We have ongoing business.

Q Do you speak to her several times a day?

A I do.

Q I assume by cell phone today?

A Yes.

Q And do you also e-mail back and forth?

MR. VAN: Objection. Relevance, Your Honor.

THE COURT: Overruled.

THE WITNESS: We do e-mail back and forth sometimes.
T mean, the phone is more efficient.
BY MR. SHEEHAN:

@) So behind Tab 21, that also shows that it was Gary
Dragul, Elizabeth Gold and Brad Anthony, and that was a pretty
important document, correct?

A Well, it's an e-mail. Let's see. You're correct
with respect to this being the fifth amendment as drafted. I
don't think we're going to agree to this. This is from Brad
Anthony to Elizabeth Gold with me copied, Brad saying to

Elizabeth that this is in regard to the fifth amendment. He
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says, As agreed —— as drafted they don't think they'll agree to
it. The agreement was worked on laboriously and was focused
solely on rent reduction and the removal of show language. Due
to the dramatic reduction in rents, the use provision needed
modification or needed to be modified.

Q Sir, I guess the question only is: Is Elizabeth Gold
on there?

A Yes.

MR. VAN: Objection, Your Honor.
THE COURT: Overruled.
BY MR. SHEEHAN:

Q All right. Let's turn to the fifth amendment to the
lease agreement, which is behind Tab 28. Now, you talked about
Mr. Fieldstone being involved in this. Now, Mr. Fieldstone is
the person that talked with Elizabeth Gold to get Operadora's
side of things into this document, specifically that notice
provision. Am I summing up your testimony correct?

A No, I don't think I said that.

Q Okay. Tell me about that.

A Mr. Fieldstone was David Krouham's attorney, and
Operadora's counsel, and we — I believe Ben Kahn was in —
worked directly with Susan Trench and Ronald Fieldstone. I
don't believe that Elizabeth Gold was involved in the drafting
of the fifth amendment.

Q Okay. But somebody on Rose's side was the one that
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chose the language about where the notice would be sent to Rose

in this document, correct?

A

I believe we moved our offices. So we told Ben Kahn

to update our —— the location of where the notice should be

sent based upon in the lease it says that we can change the

address and/or anybody that's noticed. It's in this — in

subsequent amendment.

Q

All right. Sir, under Paragraph 11, the part that

Mr. Kahn put in there, there is no reference to Susan Markusch,

is there?
A

Q

A

Q

sublease.

That's a yes or no question.
No, but I —
All right. Thank you.

Susan Markusch was in the (unintelligible).
All right. ©Now, let's go to Exhibit 30, the amended

Let's turn to Paragraph 6. Okay. By the way, I

think you testified that you felt it was important that

Treasure Island pay attention to the legal terms in its

agreements, correct?

A

Q

A

Q

Absolutely.
So I assume it would be the same with Rose?
All parties.

And you also heard the opening argument from your

counsel about Implied Covenant of Good Faith, and how everybody

has good-faith obligation in contracts. Are you familiar with

that?
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I am.

And you agree with that?

Yes.

So Rose would be bound by the same thing?
We're bound absolutely.

Let's take a look at Paragraph 6.

Uh—huh.

o = 0 o 0 P 0 P

Now, under Paragraph 6 ——
MR. VAN: Your Honor, I'm going to object to this
line of questioning only because of relevance. This is a
subcontract between Rose and Sefior Frog's. TI i1s not a party
to it. They're getting into gquestions of good faith and fair
dealing between the two parties.

THE COURT: Counsel, you started this process. So
T'm going to give him a little bit of latitude.

MR. VAN: Okay.

THE COURT: But not much.
BY MR. SHEEHAN:

Q Sefior Frog's paid $82,500 per month to Rose under

this lease, correct?

A It started out as 80, and then it has increases,
correct.
Q And Senor Frog's in fact paid January, February and

March, 82,500, correct?

A That is correct. What year? Sorry.
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Q 2015.

A Okay. Yes.

Q And Rose's obligation to Treasure Island is roughly
$80, 000 per month?

A It's 32 — thirty-three, two, fifty, plus percentage
rent. So the percentage rent goes up and down. It, you know,
could be — could be around 80. It could be less. It could be
more.

Q During the deposition you told me that they were
basically an even ——

A They're not that far off. Correct.

Q All right.

A Some months are better than others.

Q All right. Did you take the $80,000 that you got
from Sefior Frog's for each of these three months and pay it
over to Treasure Island by April 30th of 20157

A No.

Q Sir, turning over to Paragraph 9D, page 7.

A On the same ——

o) Yeah, same document, page 7, second sentence. Do you
see where i1t says: In the event that prime landlord notifies
landlord of any default under the prime lease and does not —

A I'm sorry. What paragraph?

Q Paragraph 9D, second sentence.

A Okay. Sorry.
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Q In the event that prime landlord notifies landlord of
any default under the prime lease and does not provide
simultaneous notice to subtenant, landlord will provide
subtenant with a copy of any prime landlord notice of default
under the prime lease within 24 hours. Do you see that?

MR. VAN: Objection, Your Honor. Now we're getting
into the issues as between —

THE COURT: Overruled.
BY MR. SHEEHAN:

Q Do you see that?

A I do.

Q So if Rose was provided a default notice by Treasure
Island that wasn't copied to Operadora, Rose had an obligation
to turn that default notice over to Operadora within 24 hours,
correct?

A This is exactly what David Krouham negotiated for.

@) Sir, does it say that?
THE COURT: Sir, the question is yes or no.
THE WITNESS: Yes.
BY MR. SHEEHAN:
Q Did Rose do that?
A T didn't receive default notice.
Q Okay. If Rose had received default notice, would it
have provided notice to —

A If it had, I assume under the lease that we would,
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but we didn't.

Q To your knowledge as we sit here today, did Rose ever
provide Operadora notice of any of the defaults or any of the
default notices that were sent to you?

A I don't know.

Q As we sit here today, can you remember ever sending
one, or directing your staff to send one, or knowing that any
of your staff had sent one?

A I don't know.

Q I'1ll take that as a no.

A No, I think you should take it as I don't know
because I don't know.

THE COURT: Sir, please don't argue with counsel.
BY MR. SHEEHAN:
Q Okay. 1I'll ask you again. As we sit here today —
THE WITNESS: Sorry, Your Honor.
BY MR. SHEEHAN:

Q As we sit here today, do you remember ever sending on
any of the default or other notices that were sent to you to
Operadora?

MR. VAN: Objection. Argumentative.

THE COURT: Overruled.

Please answer.

THE WITNESS: I don't. I don't remember.

MR. SHEEHAN: All right.
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THE COURT: Anything else?

MR. SHEEHAN: Pardon me?

THE COURT: Anything else with the witness?

MR. SHEEHAN: Oh, yeah, plenty more.

THE COURT: Okay.

MR. SHEEHAN: Sorry.

THE COURT: Go ahead.

BY MR. SHEEHAN:

Q Okay. Let's turn behind Tab 37. Have you seen this
document before, sir?

A I have not. Maybe I have. I can't remember.

Q This is also a default notice sent to you, correct?

MR. VAN: Object to the form, Your Honor. 1It's not a
default.

THE COURT: Overruled.

THE WITNESS: The letter says: Treasure Island
hereby informs you that you were either in default or about to
be in default under the lease agreement. I'm not sure which it
was.

BY MR. SHEEHAN:

Q All right. Did you provide this to Operadora?

A T don't know. This was —

Q Did you ever inform —— did you inform Mr. Anthony
when you received this letter to send this to Operadora?

A Well, under the notice provisions of amendment 5, he
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was supposed to have noticed them —
MR. SHEEHAN: Objection — I mean ——
THE WITNESS: —— which is not on this letter.
MR. SHEEHAN: —— move to strike, Your Honor, as
nonresponsive again.
THE COURT: Granted.
BY MR. SHEEHAN:

Q Did you ever tell Brad Anthony after receiving this
letter that it needed to be sent to Operadora?

A I don't remember.

Q All right. Let's get to the crux here. Let's turn
behind Tab 38. Have you seen this letter before?

A I have.

Q When was the first time that you saw it?

A I don't know.

Q You were very careful in your testimony, both your
deposition and yesterday, to say that this is — this is the
default notice that we're here about today, correct?

A Yes.

Q All right. And I'm going to try to be fair to you

here, and say that this is an important part of this thing, and

therefore it's very important that you be truthful about this
You understand that?
A Yes.

Q Now, you were very careful in your deposition and
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yesterday to say that you did not see this until you came back
following Memorial Day, correct?

A That's what —— that is correct.

Q That is what your testimony was yesterday?
A That is correct.

Q And do you stand by that testimony today?
A I do.

Q All right. You also testified yesterday that you
were not in the office on the Thursday and Friday following the
convention?

A I said to the best of my knowledge I was not in the
office on that Thursday and Friday; that is correct.

Q We can check the transcript. You said you weren't.
Were you or were you not?

A I believe I was not in the office. I was attending
to very sick family.

Q All right. Now, you said you hadn't seen this
document, but did somebody tell you about this document?

A I don't remember.

Q Sir, 1is it your sworn testimony that you don't
remember Elizabeth Gold telling you about this document on or
about May 14th or May 15th?

A That's my testimony.

Did she tell you about this document on May 14th?

A No, I don't — I don't remember talking to Elizabeth
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Gold about this document.

Q

A

But she may have?
I don't think so.
MR. VAN: Objection, Your Honor.

THE COURT: Overruled.

BY MR. SHEEHAN:

Q

Isn't it true that when you got this document you and

Ms. Gold call up Brad Anthony and ask him for more time to pay

this obligation?

A
Anthony.

Q

A
Elizabeth

Q
payment?
less than

A

Q

A
anything.

Q

A

I don't remember having that conversation with Brad

Not with Brad Anthony, with Elizabeth Gold?

I don't remember having that conversation with

Gold.

Isn't it true that you tried to make a partial

You directed your staff to make a partial payment of
the full amount due to cure this default?

No, that's not — that's not what I did.

Okay. Tell me what you did.

I don't — I was at ICSC convention. I didn't do

Okay .

I think Susan Markusch did that on her —— made a

payment on her own.

Q

All right. So Susan Markusch made a partial payment
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following receipt of this document, correct?

A I don't know whether it was following, before, after.
You know, I'm not Susan Markusch. This is what she does for a
living. I don't know what happened with her.

Q Okay. But Susan Markusch did try to make a partial
payment of the outstanding amount due set forth in this letter
on or about May 15th?

I don't believe that that was the day, but —
Pardon me. Between May 15th and May 17th?
T don't believe that's true.

Okay. When was it true?

> 0 P 0 P

I think that — well, I was at ICSC convention from
Sunday, May 17th until the following Wednesday, and I believe
that it took place during that time.

Q All right. So Susan Markusch tried to make a partial
payment ——

A T didn't find out about all this until I was back in
Denver. I have no idea.

Q Fair enough. Fair enough. All right. So Susan
Markusch tried to make a partial payment sometime between
May 17th and May 21st to cure this outstanding amount —-—

A T don't know if it was —

Q — was that payment accepted?

A You said to cure. I have no idea.

Q

All right. Was the —
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A What the reason. The payment was not accepted.
Q All right. That's fine, sir. But you would agree
that the full amount of money that was due pursuant to that

default notice was not paid to Treasure Island by May 28th,

20157
A The full amount was wired, I believe, on May 29th.
Q So the answer to my question is yes?
A I can't remember your question. Do you want to

rephrase it again?

0 You do admit that the amounts set forth in that
default notice were not paid to Treasure Island by May 28th,
20157

A The amount sent forth on the May 14th, correct.

Q And by the way, I heard you say that if any moneys

aren't paid to you as a landlord by the 10th of the month, you

collect?
A Absolutely.
Q These moneys were due on April 30th?
A No, Mr. Sheehan, I also testified about ——
@) Sir —
MR. SHEEHAN: Again nonresponsive, Your Honor.
THE COURT: Sustained.

BY MR. SHEEHAN:

Q The moneys that were set forth that were owed in the

May 14th letter were due on April 30th pursuant to the

JD Reporting, Inc.

52

000835

000835

000835



9€8000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000836

terms of the lease, correct?

A That is correct.

Q Do you recall having any conversations with Elizabeth
Gold about the May 14th default notice while you were in the
convention here in Las Vegas?

A I do not.

Q Let's turn to behind Tab 42. But you certainly
talked with her every day during that convention?

A No, that's not true. At the convention we have 10
people here that all have 10 to 15 meetings a day, and we all
go in a lot of different directions. So during that time I did

not talk to her every day.

Q But you certainly talked to her sometimes?

A Tt was occasional ——

Q All right.

A —— but not — we had very specific —

Q All right.

A I'm just trying to help you understand why. It's not

like a normal workday.

Q No, no problem, sir. Okay. BRehind Tab 42, this is a
letter that was written by you, correct?

A With the help of my legal counsel, correct.

Q And what does it say — do you see where it says that
the May — in the first paragraph, do you see where it says:

Treasure Island addressed and overnighted for delivery on
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May 15th, 2015, the alleged breach notice to Gary Dragul on

behalf of Rose and copied Elizabeth Gold via e-mail?

A Let's see. I see that, correct.

Q So you wrote that, right?

A T did not write that.

Q Well, you signed the letter?

A I told you with the help of my legal counsel.

Q All right.

A Which is Elizabeth Gold and Ben Kahn.

Q All right. So Elizabeth Gold wrote this letter?
A I just told you who.

0 All right. And Elizabeth Gold, when she wrote the
letter, she said that the default notice was e-mailed to her?

A Elizabeth Gold and Ben Kahn were involved in writing
this letter. I don't — it says that: Alleged breach —
notice Gary Dragul on behalf of —— and copy Elizabeth Gold via
e-mail. It must have happened.

Q It must have happened. She was e-mailed it, correct?

A What it says here.

Q And she did not write in here I never received that
e-mail, did she?

A In this first paragraph I don't see that.

o) In the letter that she wrote, she wrote that she was
copied via e-mail. She didn't write, I wasn't copied; I didn't

get the e—-mail, did she?
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The letter says: Addressed —

Let me rephrase the question.

> 0 P

—— and overnighted ——

Q Any part in this letter does Elizabeth Gold write, I
didn't get the e-mail?

A Any part of this letter, I have to read it.

Q Certainly.

THE COURT: So once he answers, Counsel, we're going
to break.

MR. SHEEHAN: Sure. And you said 1:457?

THE COURT: It takes a half hour to get there and
back each way.

MR. SHEEHAN: Tt's all right. We'll be drinking
Miller Lite by 4:30.

THE COURT: You will. TI'll be working.

MR. SHEEHAN: You are the hardest working person in
show business.

THE COURT: Well, if only.

THE WITNESS: You asked me that if there's any place
in here that Elizabeth Gold said that she did not get the
e-mail?

MR. SHEEHAN: Right.
THE WITNESS: I don't see that in here.
MR. SHEEHAN: Thank you, sir.

THE COURT: All right. So this is not a requested
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and Mr.

here.

something, you're allowed to ask. The lawyers aren't.

where the lawyers sit on the totem pole, Your Honor.

and jurors.

BY MR.

Q

that Ms. Markusch made, or the e-mail for the partial payment,

that was sent out by FedEx on May 16th, correct?

A

Q

provided you very first thing this morning, do you recall that

chart?

A

000839

sir. So you may speak with your counsel if you'd like,
Sheehan may not inquire into it.
See you guys at 1:45.
THE WITNESS: Thank you, Your Honor.
(Proceedings recessed 11:43 a.m. to 1:45 p.m.)

THE COURT: Sir, you're under oath again, still up

THE WITNESS: Thank you.

THE COURT: And again, sir, if you need a break for

THE WITNESS: Perfect.

MR. VAN: The Court has made it abundantly clear

THE COURT: That's true, much lower than witnesses

MR. VAN: Exactly.

SHEEHAN :

All right. Just for the record, sir, that payment

I don't know the date.

When you prepared the chart —— the chart that Mr. Van

I do. This is the chart about when the payments were
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received by Treasure Island?
@) Yeah.

MR. SHEEHAN: Do you have an extra copy, sir?

MR. VAN: Yes.

MR. SHEEHAN: May I approach the witness, Your Honor?

THE COURT: You may.

MR. SHEEHAN: Have we even marked this as an exhibit,
or ——

THE COURT: It was marked, but not admitted ——

Or was 1t marked at all?

THE CLERK: It was demonstrative.

MR. VAN: It wasn't marked.

THE COURT: It was only a demonstrative. It hasn't
been marked. It should be marked as DI1.

MR. SHEEHAN: Can we mark it as Exhibit 68, I believe
we're up to or —

THE COURT: I don't mark demonstrative exhibits in
the same way I do others.

MR. SHEEHAN: Oh, I'm sorry. Okay.

THE COURT: Remember, we were only going to make it
be demonstrative.

MR. SHEEHAN: Okay. However you want it, Your Honor.

THE COURT: That's my plan.

MR. SHEEHAN: That sounds great.

MR. VAN: Well, hold on. Hold on. If you're going
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to do that, use the one that he's got as the exhibit, not ——

But you can have that one.

THE COURT: What's the difference? What's the
difference?

MR. VAN: That one has a highlighted section.

THE WITNESS: I don't know where it is.

MR. VAN: It's a little clearer.

THE COURT: So he doesn't know where it is. We're
going to use this one.

MR. VAN: That's fine, works for me.

THE COURT: Great.

MR. MARSHALL: It's right here, Your Honor.

MR. VAN: 1It's prettier.
BY MR. SHEEHAN:

Q Showing you what's been marked as Demonstrative 1,
and there is yellow highlighting beginning with the entry after
5/1 that begins 5/29. Do you see that?

MR. SHEEHAN: Do you have a copy, Your Honor, or
would you like one?

THE WITNESS: I'm sorry. Can you ——

THE COURT: T don't want one. It's not admitted.
I'11l look at it when you guys use it in argument though.

THE WITNESS: Can you ask me the question again.
BY MR. SHEEHAN:

Q Do you see the yellow highlighted section there that
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section apparently?

A Yeah.

Q All right. Now, when was this chart prepared?
A Earlier in the week. I think Monday or Tuesday.
Q Monday or Tuesday?

A Maybe last week, maybe.

Q Okay. It wasn't prepared last night?

A It was not prepared last night, no.

Q And who prepared the chart?

A The chart was prepared by some people on my
accounting team with me.

Q Okay. At your direction?

A Absolutely.

Q Okay. And your counsel highlighted the yellow

section, and what is the yellow section ——

MR. VAN: Your Honor, let me just clarify. I didn't

highlight anything. I had nothing to do with the preparation
of this. So —

THE COURT: Sir, did you highlight it, or did
somebody else?

THE WITNESS: I did.

THE COURT: Okay.
BY MR. SHEEHAN:

Q Okay. Why did you highlight the yellow section?
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A T highlighted the yellow section because it talked
about the time frame that the case is about.
@) Well, actually, the yellow section shows all the

checks that you made that were returned by Treasure Island,

correct?

A let's see here. Where? Returned to sender —— FedEx
delivered —— Jerry Griffis returned to sender —— yes.

Q But we're missing —— this chart is missing one check

that was returned to sender, isn't it?

A Well, now I realize it is.

Q And it happens to be the May 16th check where you
tried to make partial payment after you got the May 14th
notice, after Rose got the May 14th notice; isn't that the
check that's missing?

A Well, I just found out about that. I didn't know
that when this was put together.

Q Well, why do you think whoever prepared this left
that check out?

A Well, the person's name is Anessa [phonetic]. She's
an hourly employee. I don't know.

Q Do you recall, like, four questions ago when I asked
you who prepared this chart, and you said you didn't know who
it was?

A No, I said I prepared this with my accounting.

Q And I asked you —
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A With some of the people from my accounting team.

Q And I asked you who, and you said you couldn't —— you
didn't know?

A Well, I think it was Anessa.

Q All right. So when Anessa prepared this, the one
check that is most relevant to whether you got the notice is
missing from this chart?

A T don't know what the check has to do with notice.

Q For partial payment.

A I didn't know about the check, and I didn't — I was
not given notice at that time.

Q That's right. Susan Markusch sent that out, correct?

A I believe Susan Markusch sent it out, correct.

Q On May 16th?

A I don't know the date. You're telling me that. I
didn't know that day.

Q All right. Would you have any reason — at
lunchtime, like you guys, we pulled the Federal Express, and ——

MR. SHEEHAN: Can I use this to refresh the witness's
memory?

THE COURT: You absolutely can.

MR. VAN: Can I have a copy of the check?

MR. SHEEHAN: There isn't —— you guys have it. It
was sent back to you.

MR. VAN: Oh, okay.
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BY MR. SHEEHAN:
@) And if you can see, it was sent out on May 16th.
Do you see that under the tracking number there?
MR. SHEEHAN: May I approach the witness, Your Honor?
THE COURT: Yes.
THE WITNESS: I see. I see the ship date.
BY MR. SHEEHAN:

0 May 16th, correct?

A I see that.

Q Okay. All right.

MR. VAN: Can I —— where — well, that's fine.

THE WITNESS: How do we know that the check was in
this FedEx?
BY MR. SHEEHAN:

Q All right. We don't. All's we know is that your
office sent a check on May 16th and the — well, you
previously ——

A I don't know that.

Q All right.

A May léeth was a Saturday.

Q All right.

A I don't know that.

Q That's fine. I don't want to argue back and forth.
All right. 1If, in fact, Rose did get the notice of default ——

I want you to assume that for purposes of this gquestion.
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A Assume that Rose did get the notice?

Q Yes.

A Okay .

Q How is it fair for Rose to argue that because

Treasure Island didn't send the notice to Rose, Rose i1s somehow
off of it's —

THE COURT: Did you mean Operadora?

MR. SHEEHAN: Operadora.

THE COURT: Okay.

MR. SHEEHAN: Let's rephrase.

THE COURT: Just checking.

MR. SHEEHAN: That's a good idea.
BY MR. SHEEHAN:

Q Again, you understand the assumption that Rose in
fact got it?

A IT'm trying to understand the assumption.

Q All right. How do you explain that Rose can argue
that because Treasure Island didn't send the notice to
Operadora, Rose can get out of its payment obligations when
Rose had the same obligation and didn't send a copy of the
notice?

MR. VAN: Objection, Your Honor. Calls for a legal
conclusion.
THE COURT: Overruled.

THE WITNESS: Do you just want my opinion?
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MR. SHEEHAN: (Nodded head.)

THE WITNESS: Okay. So just so I understand, you're
asking me — you said to make the assumption that Rose got
notice?

MR. SHEEHAN: Yes.

THE WITNESS: Then you're saying how can — I'm not
clear about the second part of the question.

BY MR. SHEEHAN:
Q Go ahead. I think you were right.
A How can — well, I didn't understand it. Can you say

it one more time.

Q If Rose had an obligation to send the notice to
Operadora —

A Under Rose's agreement with Operadora?

Q Yes. How can ——

A Not under Rose's agreement with ——

THE COURT: Sir, you've got to let him finish his
question, please.

THE WITNESS: I'm sorry, Your Honor.
BY MR. SHEEHAN:

@) If Rose received the notice, it had an obligation to
send that notice to Operadora, and failed to do so, how can
Rose argue that Operadora not getting the notice excuses the
nonpayment of rent?

MR. VAN: Objection. Now, it calls for a legal —
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THE COURT: Overruled.
THE WITNESS: You're asking my opinion?
BY MR. SHEEHAN:

@) For the fourth time, vyes.

A Well, I think they're —— they're two separate
agreements; one is the lease and the fifth amendment, and I had
my agreement with Operadora. I'm not an attorney. I don't
know. I don't have an answer for you.

@) It doesn't seem fair, does it?

MR. VAN: Objection.

THE COURT: I need a legal basis.

MR. VAN: Huh?

THE COURT: A legal basis?

MR. VAN: Oh, it calls for a legal conclusion.
THE COURT: Overruled.

THE WITNESS: I don't know.

BY MR. SHEEHAN:

Q I'm sorry. What's your answer?

A You said, It doesn't seem fair. I don't know what
you're asking. I don't — I don't know.

Q On its face it doesn't seem fair; you would agree
with that?

A I don't — I don't agree. I don't — I don't know
what you're asking me.

MR. SHEEHAN: May I publish Mr. Dragul's deposition?
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It is Exhibit —

THE COURT: We published it yesterday.

MR. SHEEHAN: Yeah, we did.

THE COURT: So we each have a copy of it. So he can
refer to it.

Sir, here's your deposition. Please remember it's in
what they call Min-U-Script form, which means it's really
small, four pages to one page.

THE WITNESS: Thank you.

BY MR. SHEEHAN:

Q Sir, do you recall earlier today —— or yesterday and
then earlier today stating that you were out of the office on
Thursday the — I guess that would've been the 21st?

A Yes.

Q Can you turn to page 29. 1It's the bottom right-hand
corner.

A Okay .

@) Last gquestion, Sir, when did you get back to the
office? 1It's line 22. I don't know exactly, but I think, you

know, I might personally have been at the end of the week.

A I'm sorry. What page?

Q 29.

A Okay .

Q Does that refresh your memory that you were, in fact,

in the office on the end of that week?
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MR. VAN: Objection. Misstates prior testimony
and ——

THE COURT: Overruled.

MR. VAN: —— deposition.

THE COURT: Overruled.

THE WITNESS: I think I was not there.
BY MR. SHEEHAN:

Q Sir, do you recall having your deposition taken on
November 18, 20157

A I do.

Q As a matter of fact, with respect to that deposition,
you canceled three times, and then on the eve of the
deposition, we had to have an emergency motion to postpone the
deposition again, correct?

MR. VAN: Objection. Argumentative.

THE COURT: Overruled.

THE WITNESS: I was dealing with the same health
issues with my family.
BY MR. SHEEHAN:

Q But it came out in the deposition that you were
actually in Las Vegas two days before you took the deposition.
Do you recall that?

A I don't recall. But if you say so.

Q All right. Now, the deposition was taken November

18th, which is obviously closer in time to May 21st, 2015,
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than today, correct?

A It is closer in time, correct.

Q So your memory would've been better then than it is
today?

A You know, Mr. Sheehan, I travel for a living. I'm in

and out of the office. That time was a very, very difficult
time for me. I had just finished four days of, you know,
20-hour days, 2l1-hour days, and that's — you know, I don't
remember the events of much of that week or that month.

Q All right. Do you know whether or not you knew about
the notice —— May 14th notice being sent to your office by
May 21st?

A The first I heard about this is when David called me,
David Krouham.

Q Turn to page 39.

A Okay .

Q And on line 4, I asked you: Do you recall whether as
of May 21st you knew about the notice being sent about the
default and the rent, and you answered, I don't recall. Do you

see that there?

A So you asked me —— I'm sorry. Page — what page is
it?
Page 39.
A Okay. One more time, what was your question?

Q When I asked you the question at the deposition, you
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didn't say that you hadn't seen it until May 28th, did you?

A T am — could you let me know where that is here?

Q Yes, it's page 39, lines 4 through 7.

A Let's see. Do you recall whether May 21st — I don't
recall — I think my answer was I don't recall.

Q Right. You didn't say that you hadn't seen it,
weren't aware of it until May 28th, did you?

A No.

Q All right.
A T said I don't recall.

Q All right. Did you know about — and it's your
testimony that you didn't know about this notice until May 28,
correct?

A That is correct.

Q All right. And by the way —— let me ask again. Were
you made aware of the notice the day you returned to the
office?

A T think David Krouham called me on the 28th or 29th.
That's when I was made aware.

Q All right. Can you turn to page 55, please.

A Okay .

Q All right. By the way, we've already established
that it's possible somebody told you about the notice prior to
you getting —— prior to you seeing it, correct?

A T told you I didn't know about the notice.
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Q All right. Let's turn to page 55, line 6. My
question, Have you seen this document before?
Your answer was, Oh, May 14th, there you go. So
that's the May 14th notice. So we're on the same page, okay?
A Yeah.
Q Have you seen this document before, sir?
Your answer, I have.
Question, And when did you first see it?
Answer, I have no idea.
You didn't answer then, but let me continue on.
Were you in Las Vegas when you saw 1it?
Answer, I don't know.

Question, Do you recall the circumstances of when you

saw 1it?
And your answer was — go ahead and read that answer,
please.
A Circumstances, question mark. I mean, listen, we
missed paying the rent. We got the — during the time when

this was sent, we were all gone. I believe that I didn't know
about this until the 26th of May when we were all back in the
office.

Q All right. You can stop right there. So during your
deposition, you said — testified that you saw it on May 26th,
correct?

A See, I said, And I believe that I didn't know about
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this until May 26th. I didn't say I saw it.

MR. VAN: And can he finish reading the rest of that
sentence? BRecause it's important that he reads the rest of
that sentence.

THE COURT: Counsel, you can ask him on redirect.

MR. VAN: Okay.

BY MR. SHEEHAN:

0 Well, I'll be fair. It says, I mean, I don't know
when the exact dates, but that's my opinion. That's what you
sald, correct?

A There you go.

Q And then I asked, Did you send a copy of this to
Senor Frog's? And what was your answer?

A No.

Q And you do admit that at the time of that May 14th
letter you had not met your rental obligations as set forth in
that letter, correct?

A I told you that.

©) The answer's yes?

A Yes.

MR. SHEEHAN: No further questions, Your Honor.

THE COURT: Redirect.

REDIRECT EXAMINATION
BRY MR. VAN:

Q Mr. Dragul, I'd like to direct your attention to
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Exhibit 1. I'm sorry. 1I've got to find the right page down on
this one. Page 4, Paragraph 3, 1, B?

A Okay .

Q That's the percentage-rent issue, correct? That's
how you calculate —

A That paragraph.

Q That's how you calculate percentage rents?
A Correct.
Q Were you involved in that? You personally, were you

personally involved in the calculation of percentage rents?

A You mean on a monthly basis?

Q Yes.

A No.

Q Did you have people from your staff that did that?
A Yes.

Q And i1t's my understanding that there were oftentimes

some disagreements with the numbers?

A Correct.

Q And that both you and the landlord would get together
and figure out a number?

A Well, someone from my staff and the landlord.

Q Okay. And someone from their staff. It's not you
and Mr. Ruffin —

A Right.

Q —— sitting down and fighting over 25 cents. It
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was ——

A No. We would send them what we thought percentage
rent was, but once again we were required to be on their
point—of-sale system. So they had the same numbers we had.
The discrepancy had to do with free things that were given
away. If you walked in with a Groupon coupon, and you got a
50 percent off meal, we shouldn't pay percentage rent on a
hundred percent. We should pay percentage rent on 50. Things
like that, those were the discrepancies.

Q And the comps?

The comps.
The values of comps?
Correct.

The values of bottle sales, all of those issues?

A ORI S S

Anything that was free was supposed to be not on the
tally. Anything that we collected cash for we would pay
percentage rent for.

Q And to date —— that's not base rent; that's

additional rent, correct?

A That is correct.

Q Okay. And so —

A Base rent is a certain number set every month.

Q Yes.

A Percentage rent is a fluctuating number based upon

daily sales.
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Q Okay .

A Monthly sales.

Q And you were able to get that worked out. In fact,
it's my understanding that currently there are no issues with

that, correct?

A No issues with?

Q Any past—due amounts on percentage rents?

A There's no past—-due amounts on anything.

Q So from the inception —

A We've been a hundred percent paid in full. We tried
very hard to pay them in full for May the minute —— the minute

we realized the problem. I mean, we've never had outstanding

issues.
Q Okay .
A Balances.
Q I want to ask you also — and I'm not going to

belabor this because this is a horse that's been beat many
times — Jjust very quickly, the obligations with regard to
notice, I think the question was asked to you, Did you ever
contact them and say, hey, your notice provisions are
inappropriate? When they were sending you stuff, did you ever
say, hey, wait a minute, you've got a problem here?

A No. I don't regard it as my job to make sure that
Treasure Island acts in accordance with the agreement they

signed.
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The notices that you sent back or any notices that

you sent, do you believe that they were all compliant?

A Every one.
Q Okay. If you can look at Paragraph 19.6 of the first
exhibit.
THE COURT: 19.67
MR. VAN: Yeah, Paragraph 19.6, page 22.
THE COURT: Okay. Thank you.
BRY MR. VAN:
@) This has to do with the notices, but it also

identifies, one, who gets notice, and two, the types of

documents, any notice or other communication required to be

given.

Now, when they're calling you up and saying, hey, we've

got a problem with the construction, is that something that is

required that you be given?

A

No, I think that —

MR. SHEEHAN: Your Honor, I'm going to object. It

misstates the ——

THE COURT: Overruled.

MR. SHEEHAN: It says required or permitted.
THE COURT: Overruled.

MR. VAN: Okay.

THE WITNESS: I think they're just — no, I —

BY MR. VAN:

Q

Okay. So if it's a required document, it certainly
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must have those signatures?

A Oh, absolutely.

o) Okay. Now, all of these letters that we talked
about, about the construction of this, construction of that,
those were not required documents?

A No. The lease specifically talks about notices being
in writing.

Q Okay .

A And the noticed people are specific based on the
lease. No, to the extent that something that says we want to
let you know about X, that's not what this is referring to.

@) Okay. Exhibit 5, there was some reference to that
with regard to Jerry Griffis who is the person that signed that
one, and it says: As you're aware, Sehor Frog's failed to meet
their rental obligations, and it was sent to you. Do you have
any idea why it was not appropriately sent to Susan Markusch?

A No, it should have been.

o) All right. Let's go — now, the statement has
been —

A And Operadora.

Q And Operadora, correct. Now, 1f you look at
Exhibit 8, that's a document that actually does comply,
correct?

A Yes.

Q Now, testimony has been had that approximately the
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lst of September, 2019 (sic), there was some discussion that
was held between —— that Mr. Anthony says that he had with vyou.
You've acknowledged a conversation, but you remember it very
differently. The Judge asked a question about it. Then
there's this letter, and this letter deals with construction
loan repayment. Is that a required obligation —— required
writing? Are they requiring you that you're in default or
anything, or are they saying, hey, look, we've got a problem

here, let's address it?

A I'm not an attorney. I don't know. I know that
this — this, I think, was about concerns about liens.

Q Okay .

A On the property.

Q In fact, it says construction loan repayment, right?

A It does.

Q Okay. Now, you've said that you travel 180 days a
year?

A Correct.

Q How many days a year does Susan Markusch travel? For

business. Sorry. For business?

A She doesn't travel for business.

Q Is that part of the reason why her name's on there?
So she can stay home and man the henhouse?

A Absolutely.

Q Okay. Paragraph 13, the question was asked ——
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A Paragraph 13 of what?

Q Sorry. Exhibit 13.

A Okay .

Q The question was asked about whether essentially this

document was properly addressed to you as opposed to Susan, and
it has to do with security issues. Now, would Susan have
anything to do with the security issues at the Treasure Island
at the Senor Frog's?

A She would not.

Q Okay. So this actually complies with what you were
saying is, look, i1f there's issues with Senor Frog's, Jjust let
me know, and I'll get to the right people at Sefior Frog's to
make sure that they're properly addressed. Do you know if you
ever contacted anybody at Sehor Frog's and said, hey, guys
we've got a problem with security; you need to make sure that
it's taken care of?

A Immediately.

Okay. Now, this letter —
They also.
Okay .

They were contacted by Treasure Island in person.

ORI Ol L &)

But they weren't sent a letter? Let me rephrase
that. We don't know if they were sent a letter?
A T don't know if they were sent a letter. This was

not copied to them.
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Q Okay. And you said something. I just want to make
sure it's your position that you are not responsible for the —
to ensure that Treasure Island is compliant with the terms of
the lease. 1It's your obligation to make sure your business is
compliant?

A Yeah. Treasure Island, they're big boys. They have
a big business there. They have in-house accounting and
attorneys and, you know, they have lots and lots of
professional people. It's their job to mind their own
business, do their own business and make sure it's right.

Q Exhibit 28, Paragraph 11, again, another key issue in
this case. And I want you to kind of put your thumb on that
one, and then I want you to go back to the original lease,
Paragraph 19.6 on the notice issue. 19.6 says that: FEach
party shall be entitled to specify a different address and/or
contact person; remember that?

A Yes.

o) Okay. Now, let's go back to the amendments to that
which says specifically in addressing 19.6 that you're changing
your address, correct?

A Correct.

Q Did you change your contact person?

A T did not.

Q If you wanted it to be changed to Gary Dragul, would

you have put it in this right here in this Paragraph 11 of this
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particular amendment?

A Absolutely. Everything we do is in writing.

Q And had — now, it's my understanding, and if you
turn to the next page, Phil Ruffin signed off on this, correct?

A That is correct.

Q And Brad Anthony was involved in the preparation of
this, correct?

A He represented Treasure Island.

Q Okay. So i1f he would've wanted that changed to Gary
Dragul, would it have been in that paragraph?

A Yes.

Q So according to the original lease, you can leave the
same contact person and change the address without having to
rename again?

A Yes, I think that —— that the word and/or.

Q All right. Let's talk about the sublease,

Paragraph 9D of the sublease which is Exhibit 30, and the first

sentence, Prime landlord —— which would be you in this case,
right?

A Correct.

©) —— 1s obligated to provide subtenant —— which would

be Senor Frog's?
A Yes.
@) —— with simultaneous notice of any landlord, which

would be Treasure Island — I'm sorry prime landlord is ——
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Q

Prime landlord is Treasure Island.

—— Treasure Island — sorry —— 1s obligated to

provide subtenant with simultaneous notice and any landlord

default under the prime lease as outlined in Exhibit D?

A Correct.

Q Okay. And they weren't —— Treasure Island didn't
notify them, correct, of the default — excuse me —— of the
breach?

A Treasure Island did not provide notice.

Q Okay. Now, with regard to the ——

A To Operadora.

Q To Operadora.

A As the subtenant.

Q With regard to the sublease issue, do you have any

issues with Senior Frog's with regard to this, meaning between

you and Senor Frog's?

A

Q

A

Q

Never. We have no issue.
Okay .
Things are going great.

And, in fact, that 9D is making a reference to the

fact that in that original lease there's an obligation to let

people know?

A

Q

Affirmative obligation.
Yes. And it's just referenced —

Right.
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@) —— 1n this sublease, correct?

A Correct.

Q All right. And then there's —— there's a provision
here that says: Within 24 hours an opportunity to cure, did
you let them know within 24 hours of when you became aware of
the default?

A While I was on the phone with David.

Q Okay .

A SO ——

Q Actually, he let you know?
A He let me know.

Q All right. If you had timely — let's — you know,
in a perfect world, you're sitting in your office because you
don't have ICSC, and somebody walks in and says, oh, my gosh,
we have this problem with Sehor Frog's. There's a breach. We
need to get it cured. Would you have put them on notice ——
Serior Frog's on notice, or would you have just cured?

A We would have just cured.

Q Okay. If you can go to Exhibit 37, here again is
another letter that's addressed to you with regard to
construction—loan repayments. Did you send this out to Senor
Frog's? Do you remember?

A I don't know.

Q Okay. Do you know if this was all cured?

A Yes.
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Okay. Was it all —

It was all cured.

LGOI O

Okay. Thank you.

A I think as of today there are two payments left on
the two and a half million.
Okay. Do you know —
That's it, but they're not in default or anything.
No, but what you ——
They're just upcoming.

Yeah.

>0 @ 0 P

Their next one is due on November 1, and the next one
after that is due on December 1, and then it's over.

Q And then that whole two and a half million dollars
will have been paid off?

A A hundred percent paid back.

Q Okay. So fully performed under that construction
loan issue?

A Correct.

Q All right. Now I want to go to the time issue
because much was made about your deposition and this Exhibit 38
and you've —— in your deposition you said, I don't know the
exact dates, but that's my opinion. In preparation for this
litigation, have you gone back and reviewed more documents than
you had at the time of your deposition?

A Yes.
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Q Okay. Did those documents refresh your recollection
about what actually occurred?

A Yes.

Q How is it that you remember or how is it that you
came to recall that in fact David Krouham was the one that
called you up and put you on notice?

A Well, I remember the call, but I also had a — you
know, I also reviewed what took place. So.

Q Okay. So you remember the call. That was the first
time. You just didn't know the date of the call?

A I didn't know the date of the call, correct.

Q And then by putting together the fact that David
Krouham first found out about it on the 28th —

A Right. That's why I thought I —

Q —— because that's when he got his notice ——

A That's when I thought I got the call is when he got
it.

Okay .

A Because it was — it was a, hey, what's—going—on
call.

Q Okay. And because he didn't know before that because
you hadn't put him on notice —

A Right. T did not put him on notice.

Q And Treasure Island had only put them on notice on

the 28th. The earliest that call could have been was the 28th?
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A Correct. There's a chance it might have been the
29th, but I thought it was the 28th.

Q Okay .

A Because keep in mind I was at the hospital night and
day, and when I went to ICSC for three days, four days, I came
back and went to the hospital. You know —

Q I understand.

A — my — I had two family members that were, you
know, very, very sick. I mean, to this day, they're very, very
sick.

Q Now, there was —— you were provided with a document
showing a Federal Express packet.

A This? Is this it?

Q Yes.

MR. VAN: May I approach?
THE COURT: You may.
BRY MR. VAN:

Q I'm not going to take this from you, but I'm going to
ask you questions. I want you to look through this, and I want
you to let me know — I want you to let me know if there's any
way that you can tell based upon this document what was
included in that FedEx package?

A I cannot tell. There's no way.

Q Do you know if it was a partial payment?

A I don't know.
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Q Do you know i1f there even was a partial payment made
that was rejected?

A Well, now I know.
But how do you know that?

Because I was told in these proceedings.

LGOI @)

Okay. Independent of anything that's been told in
these proceedings, have you ever seen that check?
I have not.

Do you know if, in fact, it was ever made?

> 0 P

I don't.

Q The only way that you could suggest that there was a
partial payment made is based upon the testimony of Mr. Sheehan
when he was cross—examining you?

A Correct.

MR. SHEEHAN: Objection, Your Honor. He ——
THE COURT: Sustained.
MR. SHEEHAN: He testified himself —
THE COURT: TIt's sustained.
MR. SHEEHAN: —— that Susan Markusch had told him.
THE COURT: I sustained the objection.
Counsel doesn't testify, Mr. Van. Luckily, I
don't —
MR. VAN: Well, sometimes he was.
THE COURT: Mr. Van.

MR. VAN: Okay. Fair enough.
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THE COURT: Do we need to take a break?

BRY MR. VAN:

Q Based upon the questioning, is there any other —— do
you have any other —— based upon his question, do you have any
other —

A Listen —

Q —— 1independent recollection?

A This is what I think happened is that I think that,
you know, we're off at ICSC. Susan Markusch is trying to
figure out —— she's got hundreds of payments that her team
makes every month. I think she came across a missed payment.
We're at ICSC, and she took it upon herself to send a check.
That's what I think happened.

Q Ms. Markusch did not get a copy of the —— a copy of
the notice of default, correct?

MR. SHEEHAN: Objection. Calls for speculation, Your
Honor.
THE COURT: Sustained.
BRY MR. VAN:
Q Okay. You've seen the letter. Was the letter

addressed to Ms. Markusch?

A The notice —— the notice of default from Treasure
Island?

Q Yes.

A It was not addressed to Ms. Markusch.
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Q Okay. Do you know if she ever received a copy of
that prior to the day that she sent this payment out?

A I don't know. But — I don't know.

THE COURT: We don't want you to guess or speculate,

sir.
BRY MR. VAN:

Q In your testimony, based upon a question asked by
Mr. Sheehan, you said that if you're not paid by the 10th, you
start to collect. What does that mean? Do you immediately

start litigation?

A With my own tenants?
Q With your own tenants. I apologize. With your own
tenants?

A If we're not paid on the 10th, we proceed with an FED
action per the lease.
Q Okay. And what do you do? What do you do? Do you
call people up? You say, hey, here's where we are?
MR. SHEEHAN: I'm sorry. What ——
THE COURT: What's an FED action?
BRY MR. VAN:
Q Okay. What's an FED action?
A It's a legal — 1in Colorado, it's an action where we
hire an attorney, and we start an eviction process.

THE COURT: Okay.
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RY MR. VAN:

Q Okay. And that's after you've given them notice to
cure?

A If the lease calls for notice, we give them notice.
If the lease does not call for notice, we don't give them
notice, but every lease has a right to cure in our world.

Q So if someone were to call you up and say — exact
same situation —— say you know what, something happened, I was
out of town, I didn't get the notice, I'd like to cure, what is
your standard procedure?

A They have the right to cure, but they have to pay the
penalties and interest.

Q Okay. And whatever that is is spelled out in the

lease?
A That is correct.
Q And in this lease, do you have a penalties and

interest provision?
A I believe there is. Just off the top of my head, I

believe that there is an interest provision.

Q Okay .

A I believe, but I'm not totally sure.

Q Okay. But currently based on everyone's testimony ——
A There's a notice provision that was not adhered to.

Q Okay .

MR. SHEEHAN: Your Honor, nonresponsive.
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THE COURT: Overruled.
BRY MR. VAN:

Q There was a question, I just want to clarify that you
were asked a question. Did Elizabeth Gold —— or excuse me ——
Elizabeth Gold didn't say she didn't get an e-mail to you; is
that correct?

A I'm sorry.

Q I know. The question was very difficult.

Mr. Sheehan said, Elizabeth Gold didn't say that she didn't get
an e-mail?

A To me?

Q To you. Did she ever say — did she ever say to you
at the time that this was all going down, I didn't get an
e-mail?

A No.

Q Okay. She wouldn't know if she hadn't gotten — if
she didn't get an e-mail, she wouldn't have known?

A If she didn't get an e-mail, she wouldn't have known.

Q Okay. And how many people — let me rephrase that.
How many key people do you have working at your office, would
you consider key?

A 15.

Q And how long have they all been with you?

A Average 10 years, in excess of 10 years, some are

close to 20.

JD Reporting, Inc.

90

000873

000873



72,8000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000874

Okay. And they're —

Nobody less than 10.

LGOI O

They're good at their jobs?

A You know what, they're really good at their jobs. I
have really fantastic people. I don't micromanage them.
They —— I believe they can —— they're great at what they do.

That's why they've been with me so long.

Q And they allow you to not be in your office because
you can ——

A Correct. I can rely on them.

Q Okay. 1In fact, you haven't been in your office for

the last three days. 1Is your office still functioning?
A Yeah, we closed two real estate deals today.
Q Did you have anything to do with those other than

phone calls?

A Well, other than they're now my real estate?
Q Yes.
A No.

Q Okay. When you come to ICSC, what's entailed while
you're here?

A The ICSC convention is all about meeting lenders,
tenants and other buyers and brokers, other buyers and sellers
and brokers all in the shopping center world. So from the
minute that we land in Las Vegas, every one of the people that

come here have very specific meetings that have been set up
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prior to showing up at ICSC. Everybody is meeting from 7 in
the morning till 2 in the morning, on the half hour, every 45
minutes. We all see probably, you know, it could be as many as
50 to 75 people a day.

And then we have this big party at Sefor Frog's on
Sunday night where we have 450 people that are very targeted
that come to us. So we're all in the same room meeting people
at the same time, but it's — I mean, most of the three days we
all don't see much of each other.

Q How many people do you think that your company
interacts with at ICSC during that five-day period?

A One on one, easily 3 to 500, and in addition to the
party which has 450 people at it.

Q Okay. If you can turn to your deposition, page 29,
line 22 through 25 and then the first page of the following
page, page 30.

Okay .

I'd 1like you to read that just to yourself.

> 0 P

Which line?

Q The question is: So when did you get back to the
office? And then your answer, if you can just read that ——
well, Jjust read it out loud.

A So when it —— so is it line 197
You'll start at line 23.

A 23. So when did you get back to the office? And my
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answer is: I don't know exactly, but I think, you know, I
might personally have been in at the end of that week, but the
majority of the staff is not because of ICSC.

Q Okay. Now, you recall that testimony. Is your
testimony consistent with what's set forth in your deposition?

A Yes.

Q Is there anything else you'd like to add to that?

A You know, I would like to add that it's an
opportunity. There's a few things. One is that the staff that
goes to ICSC is exhausted. So they're not expected to come to
work. It's an opportunity for them to go be with their family
for a few days because they just weren't with them; that's
number one.

Number two, it gives everybody a well needed holiday,
long holiday weekend so they can add a few days, and so
we're —— you know, every year we're not around during that
time, totally not around. So.
Okay. Susan Markusch is there though, correct?
She is there.
And your accounting staff?
Some of them, yes.

Those weren't at ICSC?

= O S ol ©.

Yeah, but we offer it really to everybody. So, you
know, Susan keeps incredibly long hours, and she's somebody

that T can count on. I mean, she's an unusual — she's a very
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special employee. You know, my guess 1is, you know, she goes
above and beyond.

Q Okay. If you can turn to your deposition, page 39,
line 4, the question is 4 through 7. Do you recall whether as
of May 21st you knew about the notice being sent about the
default in the rent? Your answer, I don't recall. Is that
what it states?

A Yes.

Q Is there anything you'd like to add with regard to
that or clarify that issue?

A Yeah, I don't recall where I was. I don't recall. I
mean, I had a lot going on in my life. I had —— you know, ICSC
had just ended. We had — we had a really good show, but
really my focus was my family. The business priorities during
this entire month were really, really took a backseat to my
family. So.

Q All right. Now, let me go back —— I mean —— sorry ——
move to page 55, lines 14 through 21. Do you recall the
circumstances of when you saw 1it? And it is referencing the
letter of —— the termination letter. Circumstances, I mean,
listen, I missed paying the rent. We got the —— during the
time when this was sent, we were gone, and I believe that I
didn't know about this until the 26th of May when we were all
back in the office, and we — I mean, I don't know the exact

date, but that's my opinion.
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Now, you have now said that you — the first time you
saw that termination letter was on the 28th, correct?

A Well, when David Krouham called me.

Q Yes.

A Then I start hunting it down. See, we got back to
the office. I had thousands of e-mails. Everybody had
thousands of e-mails. We had mail. We had FedExes that hadn't
been opened. I mean, it was a — you know, it's not like we
had one piece of paper sitting on our desk when we got back,
and we knew that that was the one, you know.

0 And —

A We were digging out.

Q And as you've been preparing for this, you had
conversations with David about when he received notice and when
he made the phone call, correct?

A He says it was the 28th.

Q Okay. Does that refresh your recollection of — your

recollection is that the first time you heard it was from

David?
A Right.
Q And he's testified that was the 28th?
A That is correct.
Q Does that seem consistent with you with what was

going on?

A It does.
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Q Okay. When you were sending payments to Treasure
Island, you sent them out Federal Express. You've made that
point clear.

A Every payment.

Q Okay. Do you remember if there —— is there a letter
that goes with that?

A T believe — I believe there is. Susan Markusch

normally attaches a letter to the payment.

Q Okay. Do you know if her signature is on those
letters?
A I do.

@) And is her ——
A It is.
MR. VAN: Okay. I have nothing further.
THE COURT: Anything else on cross—examination?
MR. SHEEHAN: Yes, please, Your Honor.
THE COURT: Absolutely.
RECROSS-EXAMINATTON
BY MR. SHEEHAN:
Q You have repeatedly stated here today that the first
time you found out about the notice of default was from David

Krouham when he called you on May 28th, correct?

A Correct.
Q Can you please turn to your deposition at page 25,
please.
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A Okay .

Q Let's turn to line 7. Do you see on line 7 where I
asked the gquestion: You do recall the notice coming in saying
you were in default, question mark; do you see that?

A Let's see. Do you recall any notice coming in saying
you were in default? I was told we got a notice.

Q Okay. I —

MR. VAN: Your Honor, I just object. This is beyond
the scope of the —

THE COURT: Overruled.

MR. VAN: Okay.

THE WITNESS: I'm sorry. What are you asking me?
BY MR. SHEEHAN:

Q What was your answer?

A I was told we got a notice. I do not recall seeing
the notice that came in, just to be grammatically correct.

Q All right. So you were told that you got a notice.
All right. Now the next question says: Who told you that the
notice came in that you were in default? And what was your
answer?

A I said: I can't remember, somebody in my office.

Q So you specifically testified that somebody in your
office provided you a copy of that notice, correct?

A Let's see. I testified that, I do not recall a

notice — seeing a notice that came in. I was just told that
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we got a notice.

Q Sir?

A Isn't that what you are asking me?

Q No. My question is, did you testify that somebody at
your office told you about the notice?

A No.

Q All right. Let's look at the — I'l1l ask you the
question again. Line 12, Who told you that the notice came in
that you were in default? Your answer, I can't remember,
somebody at my office.

MR. VAN: Your Honor, I —

BY MR. SHEEHAN:

Q Do you see line 14 where you answered that way?

MR. VAN: Well, I'm going to object because the
question —— the issue right now is —— there's two different
issues. One is when did the —

THE COURT: Don't make a speaking objection.

MR. VAN: Sorry. Objection is ——

THE COURT: Don't make a speaking objection.

MR. VAN: It is vague and ambiguous, misstates
testimony and it is —

THE COURT: So are you saying that it's not
accurately representing the transcript?

MR. VAN: 1It's not accurately —— it's not accurately

representing the transcripts because —
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THE COURT: You can —— you can do that on
re-redirect.

MR. VAN: Okay.
BY MR. SHEEHAN:

Q All right. I'm going to read the question one more
time because it says default. So I'll just read it one more
time. Who told you that the notice came in that you were in
default? And your answer was?

A I can't remember, somebody in my office.

THE COURT: Is that all?
MR. SHEEHAN: No, just a couple more.

BY MR. SHEEHAN:

Q Elizabeth Gold is an officer of the corporation,
correct?

A Of what corporation?

Q Rose.

A Rose is a limited liability company.

Q She signs as vice president. Limited liability

companies can have officers. She signed every document as ——
A No, you asked me if she was an officer of the
corporation.
Q I'm sorry. Of Rose LLC?
A She is.
Q All right. Did you ever tell Elizabeth or Andrew

Solomon to ask Treasure Island for additional time to pay the
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amounts that were owed under this default notice because Rose
did not have the money?

A No.

Q Would it surprise you to find out that Andrew Solomon
told Treasure —— asked Treasure —— told Treasure Island that
they didn't have the money and you needed additional time?

MR. VAN: Object. Calls for speculation.

THE WITNESS: I didn't know that.

THE COURT: Overruled.

THE WITNESS: No, I don't know that that happened?
BY MR. SHEEHAN:

Q Isn't it true that Rose didn't have the money to pay
at that time?

A No.

Q Did Elizabeth Gold tell that —— do you know whether
you ever told Elizabeth Gold to see if you could get an
extension because you didn't have the money?

A T did not.

Q And by the way, my questioning of you several times,
T asked you i1f you ever told Treasure Island that the notices
were incorrect, and you said, I don't know, but when Mr. Van
just asked you, you said, No, you never told them that; is that
fair? You never told Treasure Island that the notices were
incorrect after that first notice came out that they were all

going to you, that you never told Treasure Island don't send
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them to me anymore, include Operadora and Susan Markusch?

MR. VAN: Objection. Misstates the prior testimony.

THE COURT: Overruled.

THE WITNESS: I think what I said was that it's not
my Job to look out for Treasure Island's business practices.
BY MR. SHEEHAN:

Q Did you ——

A The notices were incorrect.

Q Did you or did you not tell Treasure Island after
your conversation with Brad Anthony and the notices started
coming to you, send them to Operadora and Susan Markusch also?
Yes or no.

A Well, it's not that simple. The notice that you're
referring to had to do with construction issues that —

Q Any notices.

A T wouldn't tell them. It's in the lease. We
bargained for it in the lease. They agreed to do it.

@) All right. Turn to Exhibit 13, please. And this is

a notice that was sent to you, correct?

A Correct.

Q It was not sent to Susan Markusch, correct?

A It was not.

Q All right. Did you get this notice?

A I don't know.

Q Do you recall testifying just five minutes ago when
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Mr. Van brought this up, and you said, Yes, I got this

moment —

Frog's and had them cure the problem?

A
seen this

Q

receipt of this notice you immediately sent it to Sehor Frog's

and had them cure the problem?

A

Q

A

Q

gotten the notice of default you wouldn't have sent it on to

Serior Frog's; you would've just cured it yourself?

A

Absolutely I would have cured it.

Q

would you

A

Q

question.

000885

this notice, and I immediately sent it to Sehor

I think Mr. Van asked me if I saw the notice. I have
before.

Okay. Do you recall telling Mr. Van that upon

I immediately contacted Sefior Frog's.
Okay .
Unfortunately, on the telephone.

All right. And I believe you said that if you had

Well, I think the question was would I have cured it.

Well, the question was more than that. He said,

have sent it onto Sefior Frog's, and you said ——

If by —

—— you said, No, I would've just cured it, Mr. —

MR. VAN: Objection, Your Honor. One, argumentative.
MR. SHEEHAN: Well, we'll look at the transcript.

MR. VAN: Two —

THE COURT: Counsel, can we please let him answer the
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The witness is not answering. It's not argumentative
when a witness refuses to answer questions repeatedly, Mr. Van.

MR. VAN: No, the question is argumentative telling
him —

THE COURT: The question is not argumentative,

Mr. Van.

MR. VAN: Okay.

THE COURT: The witness is not responding.

THE WITNESS: If I had a legal obligation to give
them the notice, absolutely would have done it.

BY MR. SHEEHAN:
Q Did you have a legal obligation to give them notice?
A I did, but I didn't get notice.
Q What documents did you refer to before coming here
today to refresh your recollection?

MR. VAN: Objection. Vague and ambiguous as to what

topic.
BY MR. SHEEHAN:
Q Any topic?

THE COURT: Overruled.

THE WITNESS: I read my deposition. I read my
affidavit. I read the lease and exhibit and the amendment, the
fifth amendment.

BY MR. SHEEHAN:

Q Did you look at your calendar to see where you were
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on Thursday and Friday the week after the ICSC?
A T did not.
MR. SHEEHAN: No further questions.
THE COURT: Anything else, Mr. Van?
MR. VAN: Yes, Your Honor.
FURTHER REDIRECT EXAMINATION
RY MR. VAN:

Q Mr. Dragul, in preparing for this today, did you look
at the exhibits, many of these exhibits that have been
presented?

A In the past, yeah. Yes.

@) Did you talk to Mr. Krouham, try to tie all this

together?

A T did.

Q Let me go to your deposition, page 25 —— whoops. I'm
not even sure that's the right one —— page 25, the question was
asked about whether —— excuse me —— when you got notice.

Somebody told you from your office about the notice of default,

correct?
A (No audible response.)
Q And then your conversation with Mr. Krouham was about

the notice of termination; is that correct?
A The conversation with David Krouham was about notice
of termination, and when I got off that phone, I started

quizzing all of my employees. I got off the phone, and I
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started — I went —— I said, What happened here?

Q Okay .
A What's going on. I haven't seen anything.
Q And it was at that point in time that someone in your

office said, We got this notice. There's this notice of
default somehow somewhere?

A Correct.

Q And that was the first time was on the 28th that you

got notice?
A That's correct.
MR. VAN: Nothing further.
THE COURT: Anything else, Mr. Sheehan?
FURTHER RECROSS-EXAMINATION
BY MR. SHEEHAN:

Q Who at your office told you that they'd gotten the
notice prior?

A You know, I don't know who it was. It might — T
don't know who it was. It was a — I had a meeting. I was
very upset about it. I don't remember who it was.

MR. SHEEHAN: No further questions, Your Honor.
THE COURT: Anything further, Mr. Van?

MR. VAN: No, Your Honor.

THE COURT: Thank you, sir. You can step down.
Your next witness.

MR. VAN: Your Honor, we will rest.
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THE COURT: Before you rest, can you make sure that
everything you want is in evidence. Remember, you marked some
additional documents this morning, both of you did, and I don't
know what happened with respect to those, if anything.

MR. VAN: I think the only one that I marked was the
demonstrative exhibit that you have identified separately.

And hold on let me give you a good one.

MR. SHEEHAN: I don't mind stipulating to the
additional three documents being admitted, Mr. Van. Does
that —

MR. VAN: I don't know which other ones we're talking
about.

THE CLERK: 66 and 67.

MR. MARSHALL: Can we look at those really fast.

THE CLERK: Those were not offered.

MR. SHEEHAN: T'll offer them as exhibits.

THE COURT: And what are their numbers?

THE CLERK: ©66.

MR. VAN: 66.

THE CLERK: And 67.

THE COURT: Any objection to 66 and 6772

MR. VAN: Your Honor, this is the first time we've
seen either of these documents.

THE COURT: Actually, you saw them this morning.

MR. VAN: I saw —— fair enough.
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MR. MARSHALL: We didn't have a copy, Your Honor.

MR. VAN: I did not get a copy at all today. This is
the first time I've seen them was today.

THE COURT: They handed you a copy this morning. I
saw them.

MR. VAN: I'm not — no, he showed these to me.

MR. SHEEHAN: Mr. Van, are you objecting to the

admission of those?

MR. MARSHALL: We haven't —
MR. VAN: I haven't read them.
MR. SHEEHAN: Okay. Well, take your time and read

them.

MR. VAN: Okay. No, I didn't get a copy of them.
These are the only copies he had. He had two copies, one for
the witness, and one for her.

MR. SHEEHAN: It's okay.

(Collogquy off the record.)

MR. SHEEHAN: TI'd also move for the introduction of
the Demonstrative Exhibit 1.

THE COURT: Okay. So do you want the Demonstrative
Exhibit 1 admitted for all purposes as opposed to just used for
demonstrative purposes?

MR. SHEEHAN: Yes, please.

THE COURT: Any objection to that?

MR. VAN: No, that's all right.
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THE COURT: That'll be admitted for all purposes.
Well, give it a new number, in addition to D1, it is now
called?

THE CLERK: 68.

THE COURT: 68.

(Exhibit No. 68 admitted.)

THE COURT: Do you need the marshal to assist you by
making some copies of things, or do you think you all have
enough of everything?

MR. VAN: Well, I'd like a copy of it anyway, but ——

THE COURT: Guys, we're going to go off the record
for a minute. You're going to figure out what you want copies
of, and then that way you can gossip among yourselves, and
we'll make —— 1f you want, you can have Dan make them. Just
ask him please.

(Proceedings recessed 2:47 p.m. to 2:50 p.m.)

THE COURT: Okay. Jill, are you ready?

MR. VAN: We're admitting 67 ——

THE COURT: Hold on.

MR. VAN: Sorry.

THE COURT: Jill's got to get everything working
again.

Are you ready?

MR. VAN: We are agreeing to the admissibility of 67

and 68, the demonstrative — 66 and 67 — sorry —— the
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demonstrative exhibit with all the backup that we provided
them.

THE COURT: Will you tell me what those numbers are,
Dulce, so I can write it down.

THE CLERK: Yes, Your Honor. The check is 66. The
letter for the attachment, 67. The summary with copies of
checks, ©8.

THE COURT: Okay. Guys.

MR. SHEEHAN: Was there two demonstrative exhibits?
Just one, okay.

THE CLERK: No, just one.

(Collogquy off the record.)

THE CLERK: So 68.

MR. VAN: Okay. So 68, that was the demonstrative
one, but it is now 68.

MR. SHEEHAN: What is the demonstrative exhibit?

THE CLERK: It was this, and then we also now called

it —
MR. VAN: 68.
THE CLERK: —— 68 because you wanted to offer it.
MR. SHEEHAN: Oh. What about the one showing that
the 16th —

MR. VAN: This tracking number.
MR. SHEEHAN: —— the tracking number?

MR. VAN: That is attached to 67 as the backup.
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MR. SHEEHAN: No. No. No. That's a different one.
The one that I just brought this afternoon.

Yes.

THE COURT: I don't know.

MR. SHEEHAN: This is it?

THE COURT: I'm staying out of this.

MR. SHEEHAN: I'm sorry. Thank you, Your Honor.

THE COURT: I'm waiting for people to have the
documents.

MR. SHEEHAN: This is the one.

THE COURT: Do we need copies of that now?

MR. VAN: No. No, I've got this one.

T'm going to object to this one. The problem with
this one is it — well, if we go back on the record.

THE COURT: 1I've got to wait for Jill to be ready.

THE COURT RECORDER: I am on.

THE COURT: Oh, great.

Are you objecting to that? What's its number?

MR. VAN: 68. I'm objecting to 68. This is the
tracking number of these supposed check —

THE COURT: No. It's not.

MR. VAN: I lied. 69, this is demonstrative
Exhibit 1 then.

THE COURT: No.

MR. VAN: 2. Okay. You all are confusing me.
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THE COURT: Okay. Would you like me to step away for
you guys to straighten this out?

MR. VAN: No. No, I'd rather you be here.

(Collogquy off the record.)

MR. VAN: OQOkay. Let me make sure that we're clear
then. Let's get it really clear for the record.

MR. SHEEHAN: Tt's all right. TIt's okay. We'll
withdraw it. I understand your objection. We'll withdraw.

MR. VAN: Okay. Fair enough.

So just to make sure, 66 is — 66 1s the copy of the
check. 67 is the January 31, 2012, with the backup that shows

it was 2014, and 68 is the spreadsheet with the backup. Okay.

There.

THE COURT: Are they all straightened out now?

MR. VAN: Yes.

MR. SHEEHAN: Your Honor ——

THE COURT: 66, 67 and 68 are admitted pursuant to
stipulation.

(Exhibit No. 66, 67, 68 admitted.)
THE COURT: Was there anything else that the
defendants wanted to make sure was admitted before you rest?
MR. VAN: Your Honor, the only other issue I have is,
and this is a demonstrative issue, and I don't know how the
Court would like to handle this that I will be using at close.

THE COURT: Well, what I'1ll do is I'll have you walk
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over and give a copy to Dulce before you start closing, but you
don't need to do it now if it's demonstrative.

MR. VAN: Okay. That's fair.

THE COURT: I do keep a record as a Court's exhibit,
but I don't need you to do it now.

MR. VAN: That would be it then, Your Honor.

THE COURT: All right. Do you have a rebuttal case?

MR. SHEEHAN: No.

THE COURT: All right. Evidence is closed. Would
anyone like to argue?

I may still have my chart from yours from yesterday.

MR. SHEEHAN: Well, the good news is I'm going to add
one more because I forgot one.

THE COURT: Okay.

MR. SHEEHAN: But I will explain it to you, and then
we'll add it in where I say.

(Closing argument for the plaintiff.)

MR. SHEEHAN: Your Honor, the evidence showed exactly
what I thought. There was no surprises here today from our
standpoint and yesterday, and the arguments are basically the
same, but furthered buttressed by the testimony. There are now
six reasons though, and if you would add a number six to that
little chart that I gave you, the six would be that Rose cannot
argue that the notice to Operadora was material. It's clearly

immaterial.
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Mr. Dragul just got off the stand and said if —— that
he wouldn't have given the default notice to Operadora because
he would've just paid it. So it's immaterial. He didn't care
whether it was copied to Operadora or not, and again this
doesn't have to do with Operadora here today; that's number
one. We certainly understand.

We believe we have defenses to Operadora, but we
certainly understand that this decision is not binding on
Operadora, but that notice issue involving Operadora belongs to
Operadora. Rose cannot assert it. That was made for the
benefit of Operadora. That's under the law. That's under the
cases that we cited, that they have not cited any on.

But if Operadora could assert —— excuse me —— Rose
could assert Operadora's claim, it is precluded from doing so
in this case for numerous reasons. The first of which is
because Mr. Dragul cannot tell us, Send everything to me.

Don't send it to Operadora. Don't send it to Susan Markusch.
Send everything to me. I'll take care of it. He's got the
obligation to send it to Operadora. We do that, and then turn
around and say you didn't send it. That's under the Doctrines
of Waiver, Estoppel and Unclean Hands.

In addition, Rose cannot bring that up because it had
an independent duty to send any default notices to Operadora
and failed to do so. Under the Unclean Hand Doctrines, you

cannot not pay the rent, specifically tell us not to send,
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carbon copy anyone but him, or just send it to him, not carbon
copy anyone, then fail to send the default notice to Operadora
under Rose's express obligation to do so and then try to use
the excuse that because Treasure Island did not copy Operadora
it can get out of its deliberate — it can get out of its
deliberate breach of its rental obligations. Egquity, unclean
hands all prevent this.

Further, even if Rose could assert Operadora's claim,
did not waive the claims, now to stop from bringing the claim
because it told Operadora —— because it told Treasure Island
Jjust to send it to him. The allegation is still not applicable
because it's pretty clear, very clear Operadora had no plan to
cure the breach. We heard Mr. Krouham's testimony, but the
evidence shows otherwise.

This property was losing money hand over fist. You
saw that. It was hundreds of thousands of dollars behind on
its food bill. When Operadora found out about this, they did
not write a letter to Treasure Island. They did not file an
intervention into this case. They did not file their own
action. They simply wrote a letter — made a phone call and
wrote a letter saying, We just want to confirm that if Rose is
terminated you plan to honor your obligation to negotiate
directly with us.

Mr. Krouham specifically testified in his deposition

on page 28 that that e-mail accurately reflected Operadora's
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position, and you'll see that in the testimony if you go back.
He's absolutely affirmed that. You can see it in his
testimony. You can see it in his testimony here that he
absolutely affirmed that, and if you review that e-mail — I
believe it's 50 — you will see that Operadora had no plans to
make any cure on a realtime basis. They just wanted to make
sure that we would honor the right to negotiate directly with
them because at the time the property was doing terrible.

They wanted to actually negotiate a lower lease, but
something happened three or four months ago. Kahunaville, the
other restaurant, went out of business. Now apparently it's
getting better day by day, but as you heard him say —— when he
said, It's profitable, he said, It's getting —— he did not say,
yes. He said it's getting better day by day, but again
Operadora is really irrelevant to this, and indeed Operadora ——
we can say whatever we want — didn't have the money to pay the
food bill. T don't see how they were going to make the rent
payment.

But so that leaves the only really relevant issue in
this case. Was the notice to Rose effective? The evidence on
this point is so overwhelming after the testimony today. The
only claim they have is that Susan Markusch —— it was not sent
attention to Susan Markusch. Again, in the paragraph that they
drafted, Susan Markusch was taken out of the address. Now, I

understand their point so on and so forth, but the part that
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they drafted — ambiguity is construed against the drafter —
no Susan Markusch in the fifth amendment notice to Rose.

But even assuming Susan Markusch was in there, first
of all Mr. Dragul admitted on the stand that he told us send it
to him. Don't send it to Susan Markusch. That's what we did.
But what happened today? Mr. Dragul admitted Susan Markusch
got it. Susan Markusch got the notice and tried to pay a
partial rent. While he was in Las Vegas he said Susan Markusch
tried to pay partial rent.

We cited the case law that says actual notice is
sufficient. We cited the case law that said substantial
compliance with notice is sufficient, but here it's way more
than that. 1It's Mr. Dragul saying, Send it to me. Don't send
it to Susan Markusch. 1It's his testimony now saying Susan
Markusch got this.

But let's go one step further. Mr. Anthony took the
additional step of carbon copying Elizabeth Gold. That's the
officer. That's the only other officer. That's the person
that Mr. Dragul speaks to several times a day every morning.
That's the person who called Brad Anthony the next day and
said, Got your notice. We need additional time to pay the
rent. First of all, she wouldn't have done that without
Mr. Dragul. You know it. I know it. Everybody knows it, but
second of all, she's an officer, and she could act for Rose.

There's no doubt Rose got this notice. Where is
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Ms. Gold? Where is Ms. Markusch? They couldn't come here
today because they knew that they would have to say, yes, we
got the notice. We told Mr. Dragul about it, but we didn't
have the money to pay. We tried to make a partial payment.
They wouldn't accept it.

But in any event, you've got Mr. Anthony's word
against nobody's. So we know that Ms. Gold called and said,
Gary wants more time. He has this problem with his brother.

He needs more time to pay. Can you give us an extension? Brad
said, No. They got the notice. Susan Markusch got the notice.
Make no mistake, Your Honor. The payment doesn't come on May
16th after the May 14th notice by Ms. Markusch without her
knowing about the notice.

Mr. Dragul said that on the 10th of the month if he
doesn't get his rent he begins eviction proceedings. That's
what we did. That's what we had the right to do. We waited
till the 14th. Mr. Dragul said if they didn't pay they'd evict
them. That's what we did. We gave them every opportunity.

Mr. Anthony provided a second copy of the notice to
Elizabeth Gold so that they would have the full opportunity.
They knew. Ms. Gold drafted the lease. Ms. Gold knew that if
they didn't pay in that 10 days they were subject to
termination. They didn't pay. The lease provides we could
terminate. We did terminate. With respect to Rose, we

understand. We're not going to kick out Sehor Frog's. There
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will be no employees lost.

And here's a couple other little points. When
Mr. Krouham called him and said, Hey, we've got this
termination notice, you know what Mr. Krouham said Mr. Dragul
said, Oh, we paid the rent on time, and they just wouldn't take
it. Not true, didn't pay the rent on time, and because he
didn't pay the rent on time the lease is terminated under the
clear law which is all set forth in our trial brief.

Thank you, Your Honor.

THE COURT: Mr. Van.

And if you want to use a demonstrative exhibit,
that's fine. Please show Mr. Sheehan before you show me, and
then we can mark it.

MR. SHEEHAN: Can I have an extra copy?

Thanks.

THE COURT: Do we need to make more copies, or are we
okay on the number of copies? I think the county can afford a
couple sheets of paper if that's what we're up to.

MR. VAN: Absolutely.

THE COURT: You're going to make me put these on,
huh.

THE CLERK: (Inaudible).

THE COURT: No, this is demonstrative, whatever
they're up to, D3, DA4.

THE CLERK: D2.
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THE COURT: Darn.

(Closing argument for the defense.)

MR. VAN: Your Honor, I hope you have the time when
you're reviewing this case prior to the ruling that you take —
go back and you look at the testimony because there's a lot of
things that were just said that just are not in the record.
They're just not there.

David Krouham, Gary Dragul, Phil Ruffin all met to
discuss a concept. They agreed that Senor Frog's would be the
tenant. 1It's spelled out particularly in the brief — I mean
in the lease that they will be the tenant. 1It's very clear
that they would be the tenant, and in fact David and —— David
Krouham and Gary Dragul both say it's going to be a joint
venture. Ironically, Brad Anthony also testified that he knew
it was going to be a joint venture.

David Krouham, Gary Dragul both say that they were
leery about Treasure Island at first because they had never
done a venture with them, but secondly because of the concept
that they presented which was taken from them, the Shrimp Shack
versus the Seafood Bucket.

Your Honor, it's very important that we go through
the lease. And, Your Honor, I don't know how to delicately say
this. There are very few seasoned enough in here in this room
to know who Herb Jones was. When I first came to town, I was

working with Mr. Jones, and I asked him after I sat chair with
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him in a trial I said, How do you become a good trial attorney,
and he said, If you have the facts, you argue the facts. 1If
you have the law, you argue the law, and then with a twinkle in
his eye he said, and if you don't have either one, you drag a
skunk through the courtroom and take them off the scent. I'm
trying to identify to you where the skunk has been drug through
the courtroom.

If you look at this contract or this lease agreement,
7.1 talks about a Mexican-style restaurant. It specifically
identifies the type of property that's going to be used. If
you look at 7.5, it identifies it even more. 1In 7.7 it says
that it's Sefior Frog's. No one has disputed that Sehor Frog's,
the joint venturer with Rose should therefore be entitled to
notice in the event that there is an issue.

If we get to — then we move on to Paragraph 15.2.
Paragraph 15.2 talks about the event of default, and it says
that a default does not occur unless and until they have had an
opportunity to be put on notice and to cure, and everyone has
agreed with that.

Then we go to Paragraph 19.3. No parties by simply
changing a point at one —— or changing something in this deal
have waived any rights to enforce it. That's part of the
contract that was agreed to. Mr. Anthony testified that he was
part, has always been part of the drafting of all of these

documents. In fact, I was surprised to hear Mr. Sheehan say
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that my clients drafted the fifth amendment when Mr. Anthony
said that he and Ms. Gold were the ones that prepared it, and
there's all those e-mails back and forth negotiating but
saying, Oh, no. No.

Now we've got to — we're going to hold it against
you because there's an issue out there. And, in fact, under

the terms of the original agreement, which has never been

amended, we have the provision that says, We're not doing that.

Then we get to the very important Paragraph 19.6:
Any notice or other communication required or permitted to be
given by the party shall be in writing —— not may be, shall be
in writing —— and shall be deemed to have been given. Then it
identifies the ways. That says: Addressed to the following
addresses. And then it says: Each of the parties shall be
entitled to specify a different address and/or contact person
by giving notice of aforesaid. FEach of them therefore have —
and then we have Treasure Island with Najam Khan. Well, what
if my clients had sent a notice over and addressed it to
someone else? Would that have been —

THE COURT: Head of housekeeping, TI?

MR. VAN: Exactly.

THE COURT: Yeah, okay.

MR. VAN: We've got a problem. Very important here
is we have Susan Markusch as listed in there as the person to

be put on notice.
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Let's go then to Paragraph 19. Now, remember you can
always change the address or the contact person or both, but it
has to be in writing.

Let's go to Paragraph 19.7. This is the entire
agreement. There's nothing else out there. We're not playing
that game.

19.8, there's a severability clause. We're tying
this thing all together.

19.9: No modifications, waiver, termination of this
lease shall be binding unless executed in writing by both
parties. When asked the very specific question to Mr. Anthony,
Do you have a writing that changes the notice provision from
Susan Markusch to Gary Dragul, his answer was, No. I
appreciate his candor. I appreciate his honesty. That's a
huge issue, and it has to be signed by both parties. That's
what the agreement says. What they would have you believe is
that simply by saying, hey, we want to do this as an
accommodation, that's a problem.

19.9 — I'm sorry, we addressed that.

And then there's four amendments that are kept in
place. Those four amendments just show that this was a fluid
relationship. Things were changing. Both parties were
agreeing to things.

Your Honor, then we go to the next agreement, the

fifth one, the fifth amendment to the lease, a critical
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document. When I asked Mr. Anthony about were we going to
strictly enforce all the other provisions, he said, Yeah. We
couldn't — my clients can't put a sports bar in there because
it's specifically prohibited, and there are certain things we
can't do, and we can do and we can't do.

Paragraph 9: The parties agree that the lease is
amended to include the following new sections for the benefit
of Senior Frog's. That's for their benefit, and what do we do?
We add a person to be named to make sure that we get enough
people to get notice on this because, remember, at the time
we're changing the structure about who will be paying. Any
lease payments that have all been cured previously to this date
were being paid directly by Senor Frog's. From this date
forward it's Rose, and what we have — what is clear by
Exhibit 68, I believe, all of the payments from that day
forward have been made timely.

MR. SHEEHAN: I'm going to object to that, Your
Honor. We know one that wasn't.

THE COURT: The record speaks for itself.

MR. VAN: Again, when we get down —— again,
Paragraph 9, when it's talking —— and this is more — Any
notices required or permitted to be given under this agreement
shall be in writing and personally delivered in each instance
addressed to the parties at the addresses listed in the first

paragraph of this agreement.
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And then we get to the Paragraph 11. Paragraph 11
says that, okay: The parties agree for the purposes of
Paragraph 19.6, which is the notification provision in the
underlying lease, we're going to update the address, and we
give the new address. We don't change the person; the name of
the person has not been changed, and then it's very clear. It
says: And additionally, copies to the notices shall be sent —
shall be sent —— and also be sent to the subtenant —-- shall and
also.

They wouldn't — Treasure Island would have you
believe, hey, you know what, we don't have to do that anymore,
but if you read Paragraph 11: That copies of the notices sent
Lo the tenant per the lease shall also be sent to the
subtenant. Any problems that are out there have to be sent to
Operadora. It is not an exclusive. It is inclusive. They
have to be brought. Those notices were not sent.

Sernior Frog's has a contractual and independent right
to notice, and a contractual and independent right to cure.
Well, why did they not do it? Here's the rationale. We were
having some struggles out there. So we decided in a telephone
conversation with Gary Dragul. Gary said, Hey, you know what,
if you're having issues, just send me the notices. I'll get
them to the right people to make sure that it's taken care of.
There's a Statute of Frauds issue, if you're — and we've got

the severability issue, and we've got all of the issues in the
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lease. So you can't do this. It has to be in writing.

Well, what did they say? This is an accommodation.
Your Honor, an accommodation does not relieve a legal
obligation. Even Brad Anthony when I asked him point-blank, I
said, Mr. Anthony, based upon this lease, what would govern,
and he said, The contract would govern. He at times has been
our best witness.

TI has said that the third party doesn't have any
rights. Operadora is not here, but if you read those
documents, notice shall also be sent to the subtenant who has
the right to cure. They would not commit to this sublease if
that weren't the case, and, in fact, testimony was very clear
that the attorney said, No, we want to be put on notice. Why?
To prevent the very issue as to why we're here. People wanted
to be put on notice so that they could cure.

The irony is if you listen to Mr. Krouham, and you
listen to Mr. Dragul, they don't have any issues between
themselves, and both of them said the same thing, Absolutely
would've cured. Mr. Sheehan brings up to say, well, that
particular venue was having a struggle; however, Mr. Krouham
said, I've got 44 other places I can pull that money from. We
have a big international business. We can pull from anywhere
to make sure that we're protected.

Both David Krouham and Gary Dragul testified that

counsel for Senor Frog's would not allow their client to sign
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this agreement without notice to be sent to both of them, both
Operadora and to Rose. FEach of the notice provisions in the
general lease and the fifth amendment were bargained-for terms
with duties to perform associated with those bargained-for
terms.

The sublease, however, includes a transfer issue with
regard to the payments, and we dealt with that. That issue is
an issue between Rose and Senor Frog's, and Mr. Dragul
addressed that. He said, Why in the world would you put the
notice provision to my attorney in the sublease and with regard
to my controller in the other? Well, the reason is the
controller pays when you're a tenant, and the attorney puts you
on notice if you haven't paid if you're the landlord.

Your Honor, the burden of proof requires two
concepts. One is the burden of production, and the second one
of persuasion. So let's look at what has not been produced.

No evidence evidencing a change in the requirements
under the notice provisions of the lease in Section 19.9,
there's not a written —— there's not a writing anywhere,
anywhere. There's nothing. There's not even a —

THE COURT: I have conflicting testimony. I have to
weigh it, judge credibility based on, don't I?

MR. VAN: You're absolutely — well, no, Your Honor,
I don't even think you can go to that range because under the

terms of the agreement, it's very clear that it can't without a
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writing. We don't even have a — we don't even have an e-mail.
There are e-mails from Mr. Anthony that says, Hey, confirming
our prior conversation, and confirming this, confirming that,
confirm —— where's the one that says, hey, confirming our
agreement that we're exchanging you for Susan Markusch with
regard to the notice provisions? We've got all kinds of other
instances, but not that one.

That writing just candidly does not exist, and
Mr. Anthony admitted that to me, and I asked him. If you look
at Exhibit 16, he says it's an e-mail from him, To memorialize
the voice message I just left you. Yet, there's no
memorialization of this critical term of the contract. An
accommodation again does not relieve one of a legal obligation.

Brad Anthony said that he sent an e-mail to Elizabeth
Gold. That e-mail has never been produced. Why not? Well,
maybe 1t doesn't exist. Isn't that a critical issue? If he's
saying I sent this e-mail — we've got plenty of other e-mails
that are redacted in here — where's that one e-mail?

MR. SHEEHAN: Your Honor, I can't believe he's saying
that. We produced a copy to them this morning.

THE COURT: Counsel, you have a chance, and producing
it this morning's a little late, but you have a chance last.

Keep going, Mr. Van.

MR. VAN: Your Honor, with regard to that, this

morning there was an e-mail that they showed up. You're right.
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It's well beyond the close of discovery, and Jjust as a counter,
equally beyond the close of discovery, I have a copy — a
screenshot of her computer screen that shows she never received
it. It's not evidence. You can't admit it.

Brad Anthony indicated that there was a telephone
call. Where are the records of that telephone call? Why not
just pull the records of that day, say, hey, on that day I
called that office, or on that day I called her on her cell
phone? Because he knew the cell phone. He knew the office
nunber. None of that has ever been — has ever occurred, and
again we have e-mails that say, To memorialize my voice
message, where's that e-mail.

What about this whole, hey, you know what, we have
all of these breaches. What about those letters of breach?
They've never been there. We haven't seen any of those, 8, and
8 and 13, whatever, and then when you sit down and you dissect
that and you say, okay, it was ——

And this is actually pretty congruent if you consider
the fact that Mr. Anthony said, It's due on the 1st, and
Mr. Dragul said we wrote the checks, and they went out on the
lst. Well, the mailbox rule, if it still applies —— I know it
used to — would mean it would get there the 3rd or the 4th.
According to Mr. Anthony, they would be in breach. According
to the mailbox rule, they would not, but if you look at

Exhibit 68, you will see that all of those went out 1st, 2nd
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and maybe at the latest the 3rd, but definitely within that
cure period.

Your Honor, there's that old adage from the old
movie, show me the money. The issue in this case is show me
the writing. Show me where it is that we have these issues.
Public policy abhors technical defaults and equity abhors for a
forfeiture.

Remember that when Rose actually became aware of the
default what did they do? Well, let's go through the
demonstrative exhibit. May 11th through the 13th, Mr. Dragul
was 1in the hospital with his family. May 14th, still at the
hospital, but apparently that's the date of the alleged default
notice. On the 15th, the alleged default notice is delivered
to Rose; however, no one is there. It's not addressed to
Susan. It's signed for by a receptionist. It does not include
Operadora, and Gary Dragul, whom it is addressed to, is at the
hospital.

Saturday, Sunday, they are in town. Monday, Tuesday,
Wednesday, they are in town, and the irony is they are meeting
with Treasure Island people who never say, hey, by the way
you're in default. You've got to make sure you get this thing
paid, and interestingly enough, we don't —— and their defense
to that would be, hey, look I don't have to mend their terms of
the contract, but they're asking us to do that exact thing by

saying, well wait a second, you're not —— they're asking us to

JD Reporting, Inc.

129

000912

000912



€T6000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

000913

say, well, you didn't send the notice to the right person. If
we just abide by the terms of the contract, it's critical in
this case.

21st and 22nd, Mr. Dragul said, Look, this is the
time that everybody is away from their families for five days.
They're working 20-hour days. We give them a little
decompression time. Then we've got the Memorial Day weekend.
Then the issue comes up 26th, 27th. They are unburying 28th.
We have consistent testimony on the 28th.

What we know is this. The termination notice is sent
on that day, and on that day a complaint is filed the exact
same day despite the fact that in their pretrial brief they say
that they have to file it because of issues that they're having
with Rose. The alleged termination is then received on the
29th by Rose; however, during that time frame Mr. Krouham calls
up Mr. Dragul and said, What's going on, and on the 29th there
is a wire transfer that is sent out. It is returned.

The next day is a Saturday and a Sunday. On Monday
it is — the wire transfer is rejected on the 2nd, and a second
wire transfer is sent. That wire transfer is rejected, and an
overnight package, a FedEx package goes out on the 3rd, and
that is rejected. So one of the things you have to look at is
the good faith of a party. Well, no one has suggested that
those payments weren't made for the full amount. If you're

looking at the $119,000 checks, they were there. The money was
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set to be wired.

Well, now they're saying, Well, they couldn't pay.
They did pay. They tried to pay. They would have an entirely
different argument if they said, you know what, we accepted
that check, or we accepted that wire transfer, and they said
the money wasn't there, but I don't know how you could do that
with a wire transfer, but if they said we got this check —— oh,
wait, it's a cashier's check —— their argument that they did
not have the ability to pay falls short because the money was
there. We have consistent testimony saying they were prepared
to cure.

Now, let's talk a little bit, Your Honor, about ——
because one of the considerations that has to be made in this
case of course is equity because we're talking about what's the
right thing to do. You've got good faith and fair dealing.
What's the prejudice to Treasure Island if, in fact, the Court
rules in the favor of Rose and Senor Frog's? Absolutely
nothing.

They are current on all their payments. Any and all
prior issues have been cured. Any and all prior amounts have
been resolved with the exception of three things. One, there's
a payment that's due in November, but it's not in default.

It's due November 1lst. There's a payment due December 1st.
It's not in default, and there is currently some accumulation

of percentage rent that will be due at some point in the
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immediate future. With those exceptions, there is absolutely
no damage, no loss, no damage whatsoever.

And once this matter was brought to their attention,
attempts were made —— Dbrought to the attention to Rose,
attempts were made to bring it current. Had notice been
proper, then both of the principals of Sehor Frog's and Rose
have testified that they were ready, willing and able to cure,
but the only thing that they lacked at that point in time was
the notice.

Let's talk about prejudice to Senor Frog's and Rose.
They've invested over $9 million in renovations. TI could step
into those renovations, change some signage and have a complete
venue that someone else has paid for. Sehor Frog's and Rose
would lose a favorable 25 year lease that they negotiated at
the lower part of the market, and TI would be benefiting from
the fact that they've essentially taken advantage of this and
be able to lease it at a greater amount. Additionally, many of
the Sefor Frog's employees would be losing their jobs together
with their families.

Now, there's an issue out there with the — look at
the letter from the attorney. The attorney came in and said,
Look, at that point in time we're not talking about a
termination —— I mean we're not talking about a default issue.
We're talking about termination. If you read that letter, it

actually says, We need to know essentially if our employees are
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going to show up on Monday. If they're going to be kicked out,
what are we going to do.

Secondly, it says, Hey, we understand Rose is trying
to work this thing out, and lastly, David Krouham said, I never
even saw that. That wasn't part of — I never had the — gave
them the authority to send that because we were working with
Rose to try to get that all fixed.

Your Honor, when you have a critical notice or
critical issue such as a claim for default, the right to cure
with a possible consequence of termination with millions and
millions of dollars on the line, with the livelihood of a
substantial number of employees, there must needs be sufficient
notice. That did not occur. The only explanation is that
there would have to be some type of an accommodation. There is
no writing, absolutely no writing.

Mr. Sheehan indicated that the only basis for all of
this is this concept of, hey, you know what, send it to me. We
have this oral discussion. Statute of Frauds and the contract
prohibit that. There is an independent duty to send notice to
Operadora under the terms of the contract. Under the terms of
the amendment as well it's a contractual right. It's something
they negotiated for. 1It's something that they had agreed to as
part of the consideration for that, for the continued payment
of those rents.

Then the statement was, Well, we've got this problem
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because they were losing money. That particular store was
losing money for a period of time. What they don't say is ——
if you look through all the amendments —— part of the reason
they were doing pretty good, and then they pulled out the
pirate show, and people weren't walking around in front of it
anymore, and so we're climbing up doing really well. TI just
makes a decision. It tanks a little bit, and it's starting to
come back up again. That's the reason for a lot of these
amendments. It was saying, look, we admit that we have a
problem here because originally, if you look at the original
lease, the pirate show is going to be part of the deal, and
Sefior Frog's is going to be right next door to watching the
pirate show, which at the time was an important attraction in
Nevada in Las Vegas.

The best evidence of the fact that my clients were
interested in honoring this deal was the fact that immediately
upon this termination the money was sent, and it was sent in
full amount. David Krouham said: Look, that particular wvenue
may not have been able to pay that, doesn't matter. We have
money from other locations that we're protecting our brand.
This store was that important. It's on The Strip.

If you look at Exhibit 50, which again is the letter
from the attorney, remember that is in the discussion with
regard to the — to the breach. That's in discussion with

regard to the termination. It was already terminated. This is
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a reaction from an attorney saying, What do we do now? I need
to figure this out. Oh, by the way, as we further discussed,
Rose is disputing the default. So all along they've been
disputing that issue.

Again, I apologize for this. One of the issues that
was addressed was this concept of this was drafted by my
clients only. That's not the case. That has never been
amended in it, and there's a drafting provision in that —— in
the underlying lease.

Susan Markusch, let's talk about that for a minute.
It doesn't make sense if you think about this. She's out.
Everybody is out of the office. The notice is not addressed to
her. It shows up in the office on the 15th, and there's a
payment on the 16th from a letter that she never received. So
I asked point-blank. Mr. Dragul, what happened there? You
know what, I think based upon, you know, placing it all
together, the whirlwind that was going on, she realized that
there hadn't been a payment. She made a good-faith attempt to
make something. Did you agree? Did you tell her to do it?
No, I didn't.

More importantly, there's not a copy of the check.
We don't even know what there is out there. It may have been a
payment in full for all we know. There's just nothing there.
There is no evidence whatsoever.

But the way that they tried to justify the fact that
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they didn't send notice the appropriate way is they said, Oh,
you know what, we sent it to Elizabeth Gold. Elizabeth Gold is
a transactional attorney that is in-house, and she is not named
as a party, the person who is to be contacted in the event of a
default. The irony of that is she was also at ICSC. She was
in the process of helping with these 300 clients that they're
addressing while they're in town. And when I asked the
question, How often does Susan Markusch travel? She doesn't.
She stays there. That's the purpose. She's there to make sure
that we don't have any problems.

And then the issue came up where Mr. Sheehan said,
Okay, on the 10th of the month my client —— or Rose immediately
starts eviction processes. That's not what he said. What he
said is on the 10th of the month, in the event we look at the
lease. We determine what there is in the lease, and then he
didn't —— the part that wasn't raised was when Mr. Dragul said,
But we have to determine if we have a notice requirement under
the terms of the lease, and we have to abide by that. They
don't just willy—nilly go out and start foreclosing on people.
They go back and find out who the contact person is, what they
need to do to make sure that they are properly dealt with, and
they abide strictly by the terms of the lease because that's
what they're going to do.

Your Honor, the other issue i1is we came back and we

said okay. Mr. Sheehan said we want to put Sefor Frog's in
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there, and we're going to —— we're going to negotiate a lease
with them. I asked Mr. Anthony point-blank on the stand —

MR. SHEEHAN: Objection, Your Honor. I objected at
the time, and you sustained it.

THE COURT: Yep. Let's keep going.

MR. VAN: I asked him at the time —

THE COURT: I told you we're not going to talk about
settlement negotiations, remember?

MR. VAN: No. No. No, that's not what I'm talking
about. I'm not talking about that. I'm not talking about
that. I asked him on the stand, would you negotiate under the
same terms? Would you give ——

MR. SHEEHAN: That's what I objected to, and that's
what you sustained also.

THE COURT: Counsel, can we move on Lo a new area.

MR. VAN: Okay. Your Honor, now let's talk about the
concept of good faith and fair dealing. What is good faith?
What is good faith — or is it good faith to not send notice to
the right parties? The definition of good faith is: When one
party performs a contract in a manner that is unfaithful to the
purpose of the contract and the justified expectations of the
other party are thus denied, damages may be awarded against the
party who does not act in good faith.

Well, let's talk about the good faith. Was it good

faith not to send notice to the right person, not to send
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notice to the persons that were specifically identified in the
contract? Now, at some point in time, with certain letters
they did; with certain letters they didn't; with certain
letters, went to Gary Dragul; with certain letters, they went
to someone else at Mr. Dragul's office. There was absolute
inconsistency. The only thing consistent was the
inconsistency. Some things would go here. Some things would
go there.

Was it good faith to talk to Mr. Dragul over the
weekend at the ICSC and not tell him about the breach, and not
say, hey, you know what, we can — you know, let me run
upstairs. Let me go get you a copy of the letter while we're
here. Let me hand it to you. You guys got to get this thing
fixed.

Was it good faith not to count —— for counsel,

Mr. Anthony, to not pick up the phone, call and say, hey, we
got a problem, Mr. Dragul, or because apparently they had this,
it's okay to amend the whole agreement with a phone call, but
it's not okay to just pick it up and say, hey, by the way we
got a problem? So we can pick it up to amend, but we're not
going to pick it up to fix.

Was it good faith not to specifically follow the
notice provisions in the original lease and the fifth
amendment? Was it good faith and fair dealing when all that

was occurring to not accept the payments that were offered?

JD Reporting, Inc.
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Interestingly again, no one has ever contested that the amount
offered was not the exact amount owed.

Your Honor, one of the most telling statements in
this is when I asked Mr. Anthony, Are there any amounts due at
this point in time? And he said, Right now, no. If you look
at Exhibit 68, all of the payments from when my client, when
Rose took over in June of 2014, with the exception of this one,
every payment has been timely made. Every payment before June
of 2014 when it was Operadora that was doing it, any of those
payments have been cured, and no one has raised the issue, and
those are actually not even part of this litigation.

The only thing that's out there right now is this
simple issue. Was there proper notice consistent with the
terms of the contract, and as a result of that, as a result of
Mr. Anthony saying, Hey, by the way, we're going to change
this, and we're not —— they didn't tell anybody. They had an
opportunity with this fifth amendment to say we are changing
the contact person to Gary Dragul, and they didn't. My client
is assuming that Susan remains the contact person because there
is nothing out there to the contrary.

Therefore, Your Honor, we would request that this
Court find against the plaintiff Treasure Island and for the
counterclaimants Rose and Sefor Frog's with regard to its
counterclaim.

THE COURT: Thank you, Mr. Van.

JD Reporting, Inc.
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MR. SHEEHAN: May I offer just a very brief few more
comments, Your Honor?

THE COURT: Yeah.

(Rebuttal argument for the plaintiff.)

MR. SHEEHAN: This wasn't a technical default, Your
Honor. They failed to pay rent. That's the whole key,
120,000. You heard Mr. Dragul say that if somebody doesn't pay
their rent they begin eviction, FED, eviction, 10 days. That's
what landlords do.

Mr. Anthony versus Mrs. Gold. Mr. Anthony came here
and testified; Ms. Gold did not. Mr. Anthony testified that on
the 14th he sent it out. Talk about good faith, not only did
he send it to Mr. Dragul, as Mr. Dragul had asked, but he also
sent it to Elizabeth Gold. Ms. Gold called Mr. Anthony the
next day and said, We don't have enough money. We tried to
send a partial payment. Mr. Anthony said he wouldn't accept
that, that Treasure Island wouldn't accept it. That's what he
testified. Ms. Gold didn't come here today.

Mr. Van admits that Susan Markusch —— it looks clear
that Susan Markusch got the notice herself since she sent out a
check on the 16th. Mr. Dragul testified that —

MR. VAN: Your Honor -—-—

MR. SHEEHAN: —— Ms. Markusch sent the —

MR. VAN: 1If he's going to say what I just said, I'd

like to make sure that it's very clear. I never said that. At
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no point in time did I say that.

THE COURT: 1If I was the jury, I would say to the
Jjury, now, ladies and gentlemen, you will remember what the
evidence shows. Thank you.

MR. VAN: Thank you.

MR. SHEEHAN: Okay. But Mr. Dragul clearly said that
while he was at ICSC, Ms. Markusch made a partial payment. She
obviously wouldn't have made the partial payment without
Mr. Dragul asking her to do it. You know, Mr. Dragul was the
one that would've authorized that payment. In any event, she
got the notice; that's clear.

So the question isn't whether or not the notice —
the question is whether the notice is sufficient under the law.
This notice is clearly sufficient under the law because there's
actual notice. Actual notice complies with the law. There's
substantial compliance.

There's also a waiver when Mr. Dragul said, Send
everything to me. There's also estoppel. You cannot lead
Mr. Anthony to believe that send everything to him, and he does
send everything to him and then try to use it. There's unclean
hands — or excuse me — there's substantial compliance since
we sent it to Rose at the address that it says in the
amendment .

It's immaterial. It got to the right people. The

fact that Susan Markusch wasn't on there is immaterial.
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There's actual notice, and most importantly — or, no, in
addition, not most importantly, it's unclean hands. You can't
have an obligation to send a notice to Operadora yourself and
then complain that we didn't send it to Operadora.

Your Honor, the rent was late. The good faith, my
gosh, Mr. Anthony sends it to them, too. Credibility was
obvious today, and I know that Your Honor got that, but I want
to tell you one last thing. Mr. Dragul testified today and put
it in a letter, and he said: When we sent the notice to
Operadora, he wrote us back and said, You're contacting my
tenant. That's tortious interference.

Thank you, Your Honor.

THE COURT: Thank you.

Anything else since you have a counterclaim?

MR. VAN: Yes, Your Honor, just very briefly.

MR. SHEEHAN: Does this have to do with the
counterclaim?

THE COURT: I don't know. We'll see.

MR. VAN: Well, it does, Your Honor.

(Closing argument for counterclaimant.)

MR. VAN: The counterclaim issue has to do with the
notice as well, and one of the things that's very critical in
this case is the notice, and that's what Mr. Sheehan said.
Tt's important to note that in 2012 is the alleged discussion

with regard to Mr. Anthony and Mr. Dragul. The fifth amendment
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is in 2014, and it was at that time that anyone could have
amended the underlying lease by putting in a change contact
person. The lease allows for it.

The lease that Mr. Anthony drafted allows for it. It
says you can change your address, and/or you can change your
contact person. The underlying lease says it goes to this
address to Susan Markusch. The amendment says, We're just
changing our address. We're leaving the same person in there,
which is Susan Markusch. That was never changed, and that
notice is what's critical in this case.

Thank you, Your Honor.

THE COURT: Thank you.

Here the Court determines that the defendant cannot
raise Operadora's failure to be named as a CC as a defense
under the circumstances presented in this case.

The Court finds Mr. Anthony's testimony related to
Mr. Dragul's request to change the notice more credible than
Mr. Dragul's testimony related to the issue.

The notice of default on 5/14, and the notice of
termination dated on May 28th were served in substantial
compliance with the notice provisions of the lease given
Mr. Dragul's request to Mr. Anthony.

There is no evidence of the breach of the covenant of
good faith and fair dealing by the Treasure Island. For that

reason, I find for the plaintiff and against the defendants in
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this matter.

Please prepare findings of fact and conclusions of

law.

MR. SHEEHAN: Thank you, Your Honor.

THE COURT: All right. Anything else?

MR. SHEEHAN: No.

MR. VAN: No.

THE COURT: Mr. Sheehan, your sheet from the
openings.

And Mr. Van's, did you get that one?

THE CLERK: (Inaudible).

THE COURT: Okay. So I think we're all done.

MR. SHEEHAN: Thank you.

THE COURT: Have a nice day. Have a good weekend.

MR. MARSHALL: Okay. You, too.

MR. VAN: Thank you, Judge.

(Proceedings concluded 3:47 p.m.)
—000—

ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/video proceedings in the above—entitled

case.

Janie L. Olsen
Transcriber
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® REOFTHECOURT & R~ &

0SCC

VS.

TREASURE ISLAND LLC,
PLAINTIFF(S)

Electronically Filed
10/12/2016 11:04.06 AM

m;.%

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

LR 2B 2B

CASE NO.: A-15-719105-8

DEPARTMENT 11

ROSE LLC, DEFENDANT(S)

OO0>* 0000000000

CIVIL ORDER TO STATISTICALLY CLOSE CASE

Upon review of this matter and good cause appearing,
IT 1S HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Default Judgment
Judgment on Arbitration
Stipulated Judgment
Summary Judgment
Involuntary Dismissal
Motion to Dismiss by Defendant(s)
Stipulated Dismissal
Voluntary Dismissal
Transferred (before trial)
Non-Jury — Disposed After Trial Starts
Non-Jury — Judgment Reached
Jury — Disposed After Trial Starts
Jury - Verdict Reached
Other Manner of Disposition

DATED this 11th day of October, 2016.

| ELIZABETH GONZANEZ
DIS
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FENNEMORE CRAIG, P.C.
Patrick J. Sheghan (Bar No. 3812}
John H. Mowbray (Bar No. 1140)
300 S. Fourth Street, Suite 1400
Las Vegas, NV 881{1

Tel: (702} 692-8011

Fax: (762) 692-8099

Email: pshechanigfvlaw.com
Attorneys for Treasure Island, LLC

BISTRICT COURY

CLARK COUNTY . NEYADA

TREASURE ISLAND, LLC, a Nevada limited
Hability company;

Plaintdf,
VS,

ROSE, LLC, a Nevada limited Hability
COmpany;

000929
Electronically Filed

11/07/2016 04:56:17 PM

A b e

CLERK OF THE COURT

CASE NGO A-15.719185-B

BEPY.: Al

NOTICE OF ENTRY OF FINBINGS OF
FACT AND CONCEUSIONS OF LAW

Defendant. v
ROSE, LLC, a Nevada Hmited Hability
company,

Counterclaimant,
v,

TREASURE ISLAND, LLC, a Nevada Hmited
Liability company,

Counterdefendant,

TO:  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the
FINDINGS OF FACT AND CONCLUSIONS OF LAW was enfered in the above-
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FENNEMORE CRAIG

ATTQRREY S
LAS VEQAY

referenced matter on the 7% day of November, 2016, a copy of which is attached hereto.

Dated this 7 day of November, 2016.

[

FENNEMORE CRAIG, P.C.

By:_/of Patrick J. Shechan
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Patrick J. Shechan (Bar No. 3812)
John H, Mowhray (Bar No. 1140)
1400 Bank of America Plaza

300 South Fourth 81, 14" Floor
Las Vegas, NV 89101

Artorneys for Treasure Island, LLC
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FEHNEMORE TRA

ATIORNEYS

P.C. and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS
OF FACT AND CONCLUSIONS OF LAW was made on the following counsel of record
and/or parties by electronic {ransmission to all parties appearing on the clectronic service

fist in Odyssey B-File & Serve (Wiznet):
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that L am an emplovee of Fennemore Craig,

E-Bervice Master List
For Csse

null - Treasure Island LLC Pﬁamtsﬁig) vs. Rose LLC, Defanﬁant{s)

Fennemore Craig Jobes Yargss

Lontagt

Fennamaore Craig, PC

Contack

Shumway Van

/s/ Adam Miller
An Employee of Fennemeore Craig, P.C.
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- Astorney for Plainiff Treaswre Island, LLC

L BOSE, LLC, a Nevada Hmited Hability compsany,

- TREASURE ISLANWD, LLL, z Nevada Hmited
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Ercironically Fied
HIOTI2018 11:08:24 AM

Patrick I Sheshan (NV Bar No, 3812)

John H Mowbray (Y Bae No. 14 i

FEMMEMORE CRAIG, P.C. CLERK OF THE GOURY

300 8, 4% Sereet, Suite 1400

Las, Vegas, Mevada 89101

Telephone: {702} 692-8000

Facstmilen (F02) 692-809%
Thuw.con

S

BISTRICT COURT
CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada CASENQ,; A-15-7T19105-B

fimited Hability company, | DEPT. MO XXX
Plaintift, .‘

. FINDINGS OF FACT AND

CONCLURIONS OF LAW

ROSE, LLO, & Nevada Hintted liability company,

Defendant,

Counterclaimant,

&
R

falality company,

Counterclaimant.

i FIMDINGS OF FACT,

i On or about Apeil 13, 2011, Plaintiff, Treasure Island, sndeved o a Lease

Agreement {“Leass™) with Defendant, Rose, LLO ("Rose”}
20
Treasuve [sland Hotel and Casing in Las Vegas, Nevada (the "Property”™).

3. Ce of Rose’s obligations under the Lease was o tmely pay rent,

000932

2 Pursuant to the teems of the Lease, Treasure [sland leased spaee to Rose inside the
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1 | X ) 3
4. Per the Lease, rent came in two forme mininmurn mwonthly rent, and quarterly rent |
24 o ) '
in an smount equal 0 7% of modified grose sales,
Y
5. The Lease provided that the vent for gross sales woald be paid pursuant o a cortain
fornmla and that, within 30 days of the ond of cach quarter during the lease torm, Rose would |
1t deliver o landlord a writing setting forth the amount of tonand’s gross sales made during each
month of the preceding calendar quarter and, concurrently therewith, pay the landlord the
“ ‘ |
percentage vend die and payable for the preceding calendar quaster,
6. In August, 2017, Treasure Isfand became sware thet Bose was delinguent in
G
paying several of i contraciors,
1.4 , o
7. Pme in g concern that thin fafluee o pay construction costs could reselt o g lien |
against the Property, Treasure fsland, through s General Counsel, Brad Anthony (“Anthony™),
it Bose a foliey reminding 8 thet no Heons were permitted ander the Lease,
8. Fhis Jettor was sond in strict complianee with the Leass’s notice requirements
14 . _ g : . ) .
which stated that any notices would be sent (0 Rose at 2 certnin addvesy attention Susan Markuseh
1% 3
with a carbon copy to Operadora.’
9. Shortly alter that letter was send, Gary Dragul, Presidest of Rose ("Dragul”), valled
17 L . _ C s :
My, Anthony t0 disonss the letter that Rose received and (0 request further relief from the loan |
repayment obligation it had with Treasure Island,
i3 During that call, Dragul specifically vequested that Anthony send all future
cotrespondences dealing with the Treasure Island-Rose refationship directly and only (o him.
i1, Although Mr. Dragul lestified that s memory of the conversstion was different
in that he belicved Mr. Authony suggested that Rose designate one person from Rose whom
X 3 . ¢ g
T b Treasure Island could deal with in the future he nevertheless agreed that he did in fact tall My
24
Anthony to make all fatore communications 0 him, The Court finds that Me. Deagal did in fsct
25 v v s .
’ tell Prad Anthony to send all fulure notives to him and him alone (not Operadora or anyone lse)
28
:317 N aas
By way of & Filth Amendment 10 the leasy the notice addrasses were shanged to state that any notices (o Ross were
28 ta be sent s a coriain addrass witheut specifying sny individusl and upem\%ﬂrsa at both the original address fisted
and fo w Mismi Taw firm
2
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- 120 My Anthony's testimony regarding My, DraguP’e reguest 1o change the notlice was
o]
mch more oredible than My, Dragel’s westimony related o the tssue, For examypde, during his
depasition My, Dragul stated he did not recall any conversation with Mr. Anthony after the)
4 . ~g3ly . . . A . ., . . .1 - ‘
August 31 letter which containod the notices set forth in the lease. However, during the first day
of testimony upon examination of his own counsel he outlined what he believed occurred during |
& X '
the conversation. Then, upon guestioning from the Court he also outlined what he believed
»y
o oceurred during the covversation. Then, upon being cross-examined by Plaintiff's counsel he
&
again atated that be did pot recall any conversation taking place. Plaintiffs counsel asksd the
b2
guestion as follows:
Ak
‘ 3. LLUBin, do oyou recall g owlephone conversation that you bad with
i1 Mr. Anthony following veceipt of this lotter [the August 3, 2610 letter]?
12§ A [ M Divagut] [ do not,

12§ Transcript at page 33 Hpes 28 and also af page 34 hoes 57, This just after hus response to the

14 b Court cleardy acknowledging the conversation.  Bee pages I8 and 19, Indeed, the next letter
v 5 § between the patties references the conversation belween Mr. Anthony and Me Dragul so the
1 | comversation roust have taken place and it must of tsken place in between the August 317
. O Y e b, "'ix_v e ¢ ig'vq.\. 4y ':‘EQH’{' RN iﬁ’*f‘..‘i""«hf "E 7'}
17 & correspondence and September 197 correspondence which foilowed,
L [ The Court fuuls that the pasties agreed that apy furtber notices would be sent

1o § solely to My Dragul,
T4, O September 19, 2012, Anthony sent a letter following up on Mr. Dragul's
51 & request regarding the construction loan repayruent,
15, Mr. Anthony complied with Dragul’s request for how notice should be provided
and sent the Ietier divectly 1o Dragul and without Operadora being eavbon copled,
16, In the years that followed, Treasurs Inland sent numerous commusications to )

~m b Rose

ag b7, fn cach instance where money owed 1o Treasurs [sland was delinquent, barring

Ling Yonras ’ e ?:
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" .
one’, the communication was sent o Deagul and Operadora was not copled,
ot}
{8, In all of its communications with Treasure Isiand, Rose did not carbou copy s
3 . '
subtenant once,  Nor was any evidense prosented to show shat Rose forwarded any of the
4 :
communieations # reveived from Treasure Island to Uperadora.
5 . g i . gy
19, O Apeil 30, 2013, Ross breached the Lease when it failed @ pay the 7% gross
B . : . R
sales portion of the rent for the st quarter of 2013
7 e e
20 As avesull, on May 14, 2015, Treasure Island sent Rose a notee,
21, dy. Diengul Roge's Presidens testified that his company bad many tenants and tha
[}
if any tenant failed to pay rent when due he would begin procesdings o eviet that fonant 10 days
-
iQ \ ) N ) . e .
after said tenani defauited on his rental obligations.
1
22, Pursuant to Mr. Dragel’s instruction the Notice was sent 1o Me, Dragel and not 1o ]
12
Susan Markosch or Operadora,
L3 , . e . y
23 Out of an sbundance of caubion, Mr. Avthony smailed a copy of the notize to the
14 ) s e e .
only other offiver of Rose, LLC its legal counsel, Eheabeth Gold,
15
24. Ms. Godd was the person who sigoed all of the confracts in this watter.
25 The letter advised Rose, LLC thet # was delinguent on s rent and that f bad fen |
4 .-? ) g
duvs 0 cure that delinguency or # would be o defuult.
] ‘e - e : P LA
26 Pursuait 10 the express ferms of the parties” Lease Agreement, if the overdue rent
payment was not paid within ton days of the notice, Treasure Island had the vight to terminate the
At o
parties’ lease,
27 The Court finds that Rose, LLC did in faet receive the notice and did not pay the |
full amount of everdue vent between May 14 and May
8. This nonpayment occurved desplie Rose having heen patd 5247300 from s
24 - .
suldenant for the months of January, February and March, which smount reprasents roughly the
equivalen of the rent mondes owed fo Treasure Tsland pursuant 1o Rose's lease with Treasure
2&
% Phe only exseption 1o this was a letter from Jerry Geiffia, Treasure {sland’s Ohjef Fi;‘;zmciai Orffioer, which did §
R inclusle wotice fo Operadors singe the subject of that lelter was Operadora itself not paying food charges owed {0
CERNERUTE CRALS Preasure sland,
ATTGENEVKR
Lsn ¥oras - .{,
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Isjand,

8 29, The evidence showed that Blizabeth Gold received a copy of the notive of defauls
; no later than May 15, 2015, since she called Brad Anthony on that day and requesied additional
¢ tiroe 1o pay the overdue rent, which My, Anthony said Treasure [aland would noi give Boas,

> 30, My Anthony so testified and Blizabeth Gold did not festify in the oial o dispuls
¢ this testimony. Mr, Anthony’s testimony in this regard I comoboratad by g letter which My, Gold |
! drafted on May 29 which referenced her being emailed the May 14th Notics,

¢ 31, The Court finds thar Mr. Deagul was advised of the May 14 Notice shortly after
o

M, Gold’s recnipt of the same. This is because Mr. Diragul testified he spoke with Ms, Gold
every morning and several tmes a day. Sce Ganscreipt at page 40 lines 3-9,

&

32 Although Me. Dragul testified that he personally did not veceive 8 copy of the |

12 . \ . . . . \ . . f
Notice uniil ke received a phone call from David Krouham on May 28 or 29 his testimoeny 15 not
13 X
credible,
33, In My Dragel’s deposition, he testified he belisved he was advised of the Notice
-“ l':i

on Mlay 26,

34 Although Mr, Diragat covly testified that be did not see a copy of the notice until

he returned to his of fce he was obviously told about the Notice,
Le . - \ - ; ‘ . ;
35, Plantiffs counsel asked My, Dragul i he was told about the nolics even though he
re s . . re v Y Gt . : v im oo
did not see the notice and he festified, “T don’t remember,” See transceript at page 49 linea 17-15.
36, The Court belioves if is clesr the Mr. Dragul was advised of the Notice by May {3
¥ and certainly woll befors May 28,
| 37. In addition to Rose receiving the notice through Ms, Gold, the evidence showed
23 P ¥ o PR \ fehe . o ; Agege syovirved wvevh ervizion? algo wasg aware of
that Ms, Markusch (the person wentioned usder the original notice pravision) also was aware ©
the notlce since she sond a partial payment for the outstanding rent due shortly alter the May 14
notics was received,
26 - N ¥ H iy k Lod T4 : oyt 1 . i
38, Rose, LLO had s own seblease with an emity called Sefior Frogs Las Vegss, LLO
27 :
{“Sedor Frogas™),
28
FRENNEMOHE CRALS

K ULNEYR

Lot VAl
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i " . L s . ;
' 39, Sefior Frogs 19 g subsidiary of Operadora,
2 .
, 443, Pursuant to an express provision in the sublenase between Rose and Sefior Frogs,
- Rose had a duty to provide a copy of any defhulf notices i recotved from Treasurs Istand fo Seflor |
3
Frogs/Operadora,
i
41, Rose never sent & copy of the May 14th default notive {0 Ssiior Froge/Operadora,
42, On May 24, Treaswre Island terminated s leass with Rose vie 5 letier sent by its
7 N
cognael, Brenoch Wirthiin,
B
43, Following recoipt of this Notlee of Termiuation Rose attempted {o pay the o,
[a)
:J * o, L y t < . »
which My, Dreagad admitted was overdue sinoe 8 was due on April agh
10 i . v . .
44, However, Treasure fsfand had already tenminated the loase and this action secking
it , Ca .
declaratory relief by both parties began,
- :
45, Upon finding owl obout Treasure Island’s termination of Rose’s lease, Sefior|
13 | , e - |
Frogs/Operadora hired connsel from Flonids to contaet Treasure [sland,
46, Said counsel did contact Treavare lsland (through it counssl},
47 Fhat communication  was memorialized In an email setting forth Ssfior {
1.8 ]
Froge/Operadora’s position af the e,
17 . v g : D e e
48, The ematl dai‘ed June 3, 2015, does not mention the fagt that Seftor Frogs would |
18 . . - - |
have paid any overdue ameounts owed by Rose to Treasure Island.
19 N . Cy ‘
48, The testimony showed that Sefior Frogs had slready poid Rose approimately
20 e " e . g . -
$247,500 for the three months involved in the rent delinguency by Rose-Tanuary, February and
21 - .
March, 2015,
50, The email states
23
oo This emal will confiwo ouwr
a4 E\, Rase, vi,,,{,g(.‘. md U?X’:B“%d{)‘;ﬂ
25
affcted hv @ dduuit bv {ﬁ&, LLL as the pnme ieimm
37
As we further discusse :d, Rose, LLO i disputing the default hawy
22 confirmmesl with me !m? vour client does pot plan on lsking qzay ﬂ\raos‘
F NNl
AT
Lo YAy (S

000937

000937



8€6000

000938

Ny
3
4 ! '
Thanks again for vour assistance, Nﬁ.}; copy e on any further
5 correspondence. My contact information is below.”
51 Following this emal Seflor Frogs did not intervene in this case aud is not a party
to this getion snd thus s sights are not subject o this action.
]
g i CONCEPUSIONS GF F AW
16 B The cowt finds that the Jease betwoen Rese and Troasure Island has been |

11 @ terminated,

2, Rose's argument that the ermination was not proper becaunse the Mayv 14 default
1% u )
notice serd (o Rose was not soot 10 the altention of Susan Markusch s withoot merlt for e
followiag regsons any one of which would be sufficient:
15
18 A The parties orally modificd the leass when Me. UDragul told Mr. Anthony to sond
5 all future correspendence (o bim and him alone sometime between August 31 and
1B September I8, 2012
G b “IPlarties W a writlen confravt who agree (o new terms may orally modify the contract.”
1¢ LI i
o i Jengen v, Jensen, 104 Nev, 95, 98 (Nev. 19838} intemal citations omitted). “Moreavsr,
a1 parties’ consent to modification can be implicd from conduct constateny with the assorted
a9 modification” & “Parel evidence can be admitted o show an oral agreement moditying
2 a conteact,” A citing Sifver Doller Club v Cosgriff Meon Cp, B0 New, 108, 110, 339
agq § PoRd 923, 924 (19643 This is the case despiie a provision stating that the contract can
o only be modified in writing:
28 Parties may changs, add to, and toislly conlroel what they
dich in the past. They are wholly vnable by any contractus]
27 setion in the presant, © lmit or control what they may
28 wish to do contractually n the future. Hven whers they
- include in the wrilten contract an expross provisios that ®
FEMNEMUTE CRALE
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pan only be modified or discharges by a subseguent
agreoment in writing, nevertheless  thetr  lader oral
agreement o modify or discharge thelr writlen contract is
both provabie and effective to do so,

Sifver Doller Club v, Cosgriff Neon Co, 89 Nev, 108, 111, 38% P24 823, 934 (1964}

clting Simpson on Contracts § 63, at 228 (smphasig added).

A, Under the doctrine of estoppel. Tor prevas! on an argument of estoppel, the party

asserting the defense must prove Teur elemenis:

i The party o be egtopped must be apprised of the true facty;
2. He must intend that his conduct shall be acited upon, or

migst 50 act that the party asserting estoppel has o vight
believe i was so infended.

3, The party asserting the estoppel must be ignorant of the
true state of facts;
4. He st have selied on hig detriment on the condhot of the

party to be eatopped.  In addition sllence can raise an
estuppel quite as effectively as can words. Tariane v, Nev.
Stafe Bank, 121 Nev, 207, 223, 112 P3d 1658, 1062
(2003},

Here, Boge was wware of Treasure Island’s decision not {o send manerous notices to the
attention of Susan Markosch after Mr., Dragul had instructed Mr. Anthony to send all
notices to his altention, Thus, Rose was aware that all fulure notices after Avgust 31,
2012 were being sent to Mr, Dragul and not Ma, Markusch., Simiiarly, when Mr, Dragud
asked M. Anthony to send all Sxure notices to his atiention he obvicusly intended that
his conduct would be acted upon by Anthony, Mext, Treasure Island was clearly ignorant
to any change in direction by Rose to change the person who the notive needed o be sent
to from Mr. Dragul book © Ms. Markosch sinee the evidence showed Dragul never
changed his direction to have all notices sent to his altention and his atiention alone.

Finally, Treasure Island met the last cloment since i relied 10 itg detriment by sending the

notice to the attention Mr. Dragul instead of Mas. Markusch,

000939

000939
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Estoppel is also applivable since the evidence showed that numerous nolices were sent |
the attention of M. Dragud and not Ms, Markuosch afler the August 31, 2012 lotter and
netther Dragul or Rose objected, See also, Cheger, e v Plainters and Decorators, B
4 Ny e e . i e - T
ey, 609, 614, 653 P24 996, 908-80 (1982 (“This vourt has noted that the silence cun
ratse in estoppe! quite as etiectively as cap words™); Goddsieln v Havma, 97 Nev, 388,
5 e L vy k3
562 {(Nev, 1921} (ntornal oitations omitled) (Thus, "a person remaining silent when
ought, in the exoese of good fhith, fo have spoken, will pot be allowed fo speak when he
pught 1n the exercise of good falth, romain silent.™)
9
10 C. The Court finds that as a result of the conversation between Mr. Dragul and My,
11 Anthony, Rose waived its right to claim the notice should have been sent to the allention
1ol of Ms, Markusch instead of My, Dragal, His conduct in requesting that any future notices
13 be sent to b and him slone was wn imteational relinguishment of any requirement on
14 Treasure Island’s part to sewd the notive to attention of Ms, Markusch. In addition, the
45 failure (o raise any issues concerning the subsequent notices, which were all sent to the
16 attention of Mr. Dragul and not Ms. Markusch evidence of inteation © walve the nght
1°7 and thos a walver is implicd from said conduct, Mahbas v, MOGM Grand Hotels, Ine, 100
18 Moy, 393, 596, 691 P2.d 421, 42324 (1944). See also, Hovas v, Aifantic fns. Ca, 367
10 MNev, 556, S88 (Nev. 1980} (internal citations omitted), (The intent of walver may be
gy sxpressed or implied from the clroumstances.}
231 . , ) . .
£, Rose's olabm is also without merit since i recsived actual wotice and Ms,
<P
hsrkusch berseld recelved notice. In Stonchenge Land Ca. v Bewzer Homey Invesiments,
LLC 893 NE 2.4 835, 863 (Obio o App. 2008} the count held that, “Where there is
evidence of aciual notics, # technical deviation from s contractusl notice reguirement will
o
15 ; o,
e bar the action for breach of contract brought ageingt  party that had actual notice.”
::"6 , o o BV B 223y RI2
See elso, ex, Polizzotio v, Ddgosiso, 128 8o, 534, 536 (La 1930} ("[Miere
' informalities do not violate netice o long as they do nol mislead, and give the necessary
28
FLupEMBRE TRA0
A CLaRHEY L
4r VLUAL : S} “
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wformation to the proper party.”); Bd of Comm'rs v Turner Mavine Bulk fsc., 629 Su.
2¢ 1278, 1283 (La. O App. 1993 (“Where adequate notice 15 in fact given and ifs
receipt {8 not contested, techidoalitios of form may be overlooked™) In this case if

clear Hose raceived achual notice and thus suffered no harm,

k. Treasure Island substantially complhied with auy nolice obligations o Rose, In
Haordy Cos v, SNMARE, LLC, 126 MWev. 528, 536 (Nev, 2010} the count found that
substantial compliznee with potice provisions 15 mot when the owner has actual
knowledge and is not prejudived.  In this case it was clear Rose had actual knowiedge of
the nottee and the opporfumily to curs the default during the fen-day nolice period, This

provides the fifth reason why Rose’s srgument that the notice to i was ineffoctive has no

merit,

3. Rose may not mise Tressure Island’s fatlure 1o carbon copy Operadora as 3
defense given the circumstances in this case,

A Rose cannot ralse any clabms regarding Treasure Island’s fallure 1o notice Seffor

Frogs since that claim belongs to Seffor Frogs. Sefior Frogs is not a party to this case,
Instead, the fssue only involves whether or aot Treasure Island’s termination of the Rose
Lease was effective. Arny notice obligations o Sefior Frogs were a separaie obligation
that Treasure Island had lo Sefior Frogs sud that is not an issue that could be ratsed by
Bose pursuant fo established law, Fiarce v Ceasry g, 421 N, 2d 1252 {App. 0t
Muse, 19813 (Notice to the insured and notice to the montgages have disorele purposes, :
however, and it s difficult to see how, as to the party who receives nolice, & failure o
give notes o the other, can be anyihing but merely formal. . . This quality of separais
obligstions has been noted particularly, where, as in the wnstant case, the insurance pulicy
conlains a so-called ‘standard morigage clause” (Cliations omitted.} Under that clause

“the result has beert that the Courts have held that the agreement of the company with the

morigages being separate and divisible from that with the mongager, . ) Sex @su, 2.8,

- 14
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* Fitegood v Am, States My, Co,, 638 NE2d 1193, 1195 (U App, Cr 19943 (TP Hainiit]
: who adimittedly received notice and failed o pay the promivm, sveks 1o vaid defondant's
: purported canceliation based on the fortuitons fact that defendant is woable o establish
* that 1 notified the mortgages. We agree . .. that this wouold result In an “anjustified
> windfall” to the nsured.”y; Hradiey v, dssoes. Dise, Corp., 58 3o, 24 857, 859 (Fla, 1952y
® {finding that a defect in the potice’s content did not fnvalidate the netice whers the defect
7 was relevant only © g thivd party) of 8ryoe v 81 Paul Five & Marine Ins. Co,, TR3 P24
s 246, 247 {Ariz. App. 1RE9) (“Appeliee's failure to give timely sotive of the cancellation
? o the morigages fas vequred by statule] had no effect on the proper notice of
+0 cancellation given appeliont by the prembun finance company”), Allssate s, Coo v
- MeCroe, 384 B E.Zd 1, 2 (N.C. 1988} &'Only defective notiflcation to the insured renders
H cancellation of the policy ineffoctive and exiends the Hability of the jnsurer.”).
13
14 g, Even if Rose could rgige the issue of Treasure Toland’s failure o notics Sefioy
15 Froge/Operadora 1t is estopped from doing 80, Dragul wold Anthony o send any defaul
18 noticss 1o him and nol anvone else. As a resull, when Anthony sert the notices (o Dragnl
$ and not anvone else Rose cannot argue that said notice was defective pursusnt o the
18 estoppel law and roasons cited above.
13 - . o
' C. Rose waived any claims for the same reasons also, Simitarly, Dyagal’s insistence
0 that any nottees be sent 1o him and him alone constitutes & waiver of any argumont that
% Treasurs Istand showld have sent the notice to SeBor Froge/Operadors,
=3 i, Rose’s failure to send the notice to Sefior Frogs under its own obligation |
s g preciudes Rose from alleging that the notice was ineffechive since Sefor Frogs was not )
55 carhon copied. This is true under the doctrine of materiality. I Roge felt that Treasure
38 Ialand's obligation to send the notice of defanlt to Seflor Frogs was a material term of iy
50 {as opposed o Seffor Frogs) contractual rights with §wa\um Igtand then i clesrly would
55 have sent the notice on to Sefior Frogs pursuant to its own contractunl obligation, Rose
s JFN{ J‘Fk"}\lfr
- 1%
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! not sending the notice 1o Sefior Frogs pursuant o its own contracturl obligations shows |
& that although the noetice obligation from Treasure Bland (o Seflor Frogs might have besn
? materiad to Sefor Frogs, Rose did not beliove 1t was material to it since i fatded to send
* o the notice (o Seftor Frogs pursuant (o ils own obligations,
S
G i, The unclean hands doctrine also applies. First, since Rose recaived the rent from
o its subtenant ond did not tur those monies over to Treasure Tifand. The facts were clear
g | that the subtenant Uperadora wounld pay Rose B52,508 per month nnder the sublease and
o | Rose woudd in offect ke those smne wondes and pay those over o the landlond,
10 Altbough the subtenani Seffor Frogs paid Rose $247500 for Januavy, Febresry and
11 March of 2015 Rose did not teke thoese monies and pay the Jandiovd Treasers fslfand. I
15 cannoi now complain that Treasure Island’s fuilure o notice Sefior Frogs somshow
13 excuses s now-performance under these ciroumstinces, Similarly, the unclean hands
14 i doctring prevents Rose from arguing that Treaswe Island’s fatlure 1o carbon copy
15§ Operadors on the May 14" Notice exeuses Rose's non-performance since it had the same
18 obligation and failed 1o do a0, Again Rose had clear contractial obligations 1o send any
17 defanlt notlees it revelved 0 Sefior Frogs. The evidence is olear that Rose never seut any
158 notices 1 received from Trease Island to Sefior Frogs inchuding the May 14" Notice.
19 Therefore i cannot now allege that §§ is sonehow excused for ity non-performance under
ag iy contract with Treasure Island because Treasure Island did not carbon copy Operadora,
2L
' The unclean hands docirine generaily bars a party from receiving equitable relief |
28 i
because of that party’s own ineguitable conduct, It precindes a party from atiaining an
& squitable remedy when that party’s connection with the subject-matter or fransaction ju
a fitigation has been unconscientious, unjust, or marked by the want of good faith, Park v
s Fark, 126 Nev, 748 G0 (e District Court found a connection between Appellant’s
“e misconduct, breach of conteset, and cause of action for uninst erwichment, ... substantial
7 evidence supports the District Cowrt's decision 0 bar Appellant’s urjust envichment
28
FENUEMORE 8418
N -1z
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* claim under the unclean hands dectring.”™), While unelean hands is generally regarded as

‘ ann argument that soands in egquity, the Ninth Cireudt has recogoized that “{tihe voclenn

§ hands dostrine applics not ondy (o eguifable claims, bul also 10 Jogad ones.” Adler v Fed

+ Ropublic of Nigesia, 219 E.34 869 (0 Cir, 2000% Here Rose’s failurs to pay the vent o

§ begin with aller being paid the swne by 1y subtenant coupled with its ingistence that

¢ Treasure Island not provide Operadora notice, and, perhaps most imporiantly, filing to

7 srovide Operadors the defankt notice itself] dospite U specific contractusl obligation to

® do s, cansed all the havm o socur. I notics 1o Operadora was 50 important (o Roge, i

¥ should have sent the notiee 1o Operadors tizelfl It follows logleally that since Operadora
20 had already paid Rose the rent necessary o cover the guarterty rent that was dus, Rose
11 did not want Oporadorg 1o know that Rose had not paid the rent o Treasue Ishand. In
e any cvent, pursuant {o the unclean hands doctrine, Rose is provented from relying upon
13 . . .

the lack of netics to Operadors to exeuse s default since Hs own actions were marked by
L the want of geod faith. It wouold by wyust to allow # to use Treasure Tadand’s fadlere to
e eopy Seffor Frogs to excuse iis novepayment of rent under the clrowmstances of this case.
e 4. Based on the foregoing, the court concludes that Treasuwe Island’s wrminationy of
. Fose, LLO s toase was effective and therefore, the ease is of no further foree and effect,
g 0 5. The Court also denies Defendant’s countorciains for the reasons listed above, In |
s 1 oadditien, Treasurc Island has accopted the rent and thus Rose's claim thal Treaswre Island
51§ breached the lease by falling to scoept the rent is without menit. Indeed, the Court is unaware of
5o §oany claim that a tenast can make for the failure ot the landlord io accopt rent. At all times
55 § Treasure Island aflowed Rose to continue to lease the space ponding the owtcome of this
5g b litigation and Treaswre Istand’s fallure to accept the ront for a fow months pending the Cowt’s
on & decision on whether the acceptance of the ront would nol act as a watver of Treasurs Island’s
2g | right to terminate this lease is not an actual breack
27
28
- 12 -
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Purseant to NROCP 3b), | hereby cortily that I am an smplo

and that on Movemsber ;}9'” L 2016, sepvice of the FINDINGS OF FACT AND CONCLUSIONS

N

OF LAW was made on the following counsel of record and/or pavties by clectronin transmission)

to all parties appearing on the olectronic service Hat in Odyssey E-File & Serve (Wianety:

E-Servive Master Ligd
For Case
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Electronically Filed
11/18/2016 12:42:55 PM

%;.W

CLERK OF THE COURT

MRCN

MICHAEL C. VAN, ESQ.

Nevada Bar No. 3876

SAMUEL A. MARSHALL, ESQ.

Nevada Bar No. 13718

SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123

Telephone: (702) 478-7770

Facsimile: (702) 478-7779

Email: michael@shumwayvan.com
samuel@shumwayvan.com

Attorneys for Defendant/Counterclaimant

DISTRICT COURT

CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada
limited liability company, Case No.:  A-15-719105-B

L Dept. No.:  XI
Plaintiff

v MOTION FOR RECONSIDERATION,

ROSE, LLC, a Nevada limited liability TO AMEND FINDINGS OF FACT, TO
company, AMEND THE JUDGMENT, OR, IN
THE ALTERNATIVE, FOR A NEW
Defendant TRIAL ON AN ORDER SHORTENING
TIME

ROSE, LLC, a Nevada limited liability

Hearing Date: Novemboer 22, Zole
company,

Hearing Time: $:30 am
Counterclaimant :
v.

TREASURE ISLAND, LLC, a Nevada
limited liability company,

Counterdefendant

Defendant/Counterclaimant, Rose, LLC (“Rose”), by and through its counsel of record,
Michael C. Van, Esq. and Samuel A. Marshall, Esq. of the law firm of Shumway Van, hereby
moves this Honorable Court, pursuant to EDCR 2.24, NRCP 52(b), NRCP 59(¢), and NRCP 69(a)

to reconsider its November 7, 2016 Findings of Fact and Conclusions of Law (“FFCL”) finding in

T-17-16P12:29 RCVD Page 1 of 17
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favor of Plaintiff (“TT”") and denying Rose’s Counterclaims, amend its FFCL, amend its judgment,
or, in the alternative, set this matter for a new trial. This Motion is made and based upon the
following Memorandum of Points and Authorities, the pleadings and papers on file, and any other
evidence or argument this Court may allow at the time of hearing on this matter.

DATED this kig day of November, 2016.

SHUMWAY VAN

gﬁ’mﬁ WA a&'mﬂ

IC EL C. VAN, ESQ.
Nevada Bar No. 3876
SAMUEL A. MARSHALL, ESQ.
Nevada Bar No. 13718
8985 S. Eastern Ave. Suite 100
Las Vegas, Nevada 89123
Attorneys for Defendant/Counterclaimant

ORDER SHORTENING TIME

TO ALL INTERESTED PARTIES:
Upon the Declaration of Samuel A. Marshall, Esq., and good cause appearing therefore, IT
IS HEREBY ORDERED, ADJUDGED, and DECREED that@tlme for hearing of the above-

ay of W , 2016,

at the hour of % d  .m. in Department XI of the Eighth Judicial District Court,

entitled matter will be shortened and will be heard on theZ” <~

located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155.

M& £
\)ISTRIC OURT JUDGE
)uJ

Submitted by:
SHUMWAY VAN

By: ’\N(W\ @A/Q@V \

MT(;ELAEL C. VAN, ESQ. #3876
SAMUEL A. MARSHALL, ESQ. #1718
8985 South Eastern Avenue, Suite 170
Las Vegas, Nevada 89123

Attorneys for Defendant/Counterclaimant

Page 2 of 17
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SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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DECLARATION IN SUPPORT OF ORDER SHORTENING TIME

1. I, Samuel A. Marshall, Esq., am an attorney with the law firm of Shumway Van
and counsel for the Defendant/Counterclaimant in the above case. I have personal knowledge of
the facts and circumstances stated herein and as for those stated upon information and belief, I
believe them to be true.

2. This Court issued its Findings of Fact and Conclusions of Law on November 7t
2016 finding in favor of Plaintiff/Counterdefendent Treasure Island, LLC (“TI”) (the “Decision”).

3. Rose’s above Motion should be heard on shortened time to allow Rose to protect
its leasehold interest within the Treasure Island during the pendency of Rose’s eventual appeal.

4, Moreover, it would be in the best interests of the parties, and in the interest of
judicial economy, to hear both Rose’s above Motion for Reconsideration, to Amend Findings of
Fact, to Amend the Judgment, or, in the Alternative, For A New Trial and its subsequently
submitted Motion for Stay of Execution During Pendency of Appeal and Waiver of Supersedeas
Bond prior to November 22, 2016 and preferably on the same day.

5. " I declare under penalty of perjury under the laws of the State of Nevada (NRS
53.045), the foregoing is true and correct.!

Dated this | { o day of November, 2016.

‘T\M\od\

SAMUEL A. MARSHALL, ESQ.

I NRS 53.045 Use of unsworn declaration in lieu of affidavit or other sworn declaration. Any matter whose existence
or truth may be established by an affidavit or other sworn declaration may be established with the same effect by an
unsworn declaration of its existence. or truth signed by the declarant under penalty of perjury, and dated, in
substantially the following form.

Page30f17 -
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS

A. INTRODUCTION

This case is nothing more than an attempt by Plaintiff and Counterdefendant Treasure
Island, LLC (“TI”) to pirate valuable leased space from its tenant, notwithstanding a long-term
contractual occupancy agreement and based purely on a technical leasing infraction. TI has
conceded it failed to comply with.the notice, no oral modification and merger and integration
requirements found in the April 13, 2011 lease (the “Lease”) between TI and Rose, LLC (“Rose”),
and the additional leasing requirements outlined in the April 30, 2014 Fifth Amendment to the
Lease (“Fifth Amendment”). TI has argued the notice provisions are inconsequential and were
amended by some ancillary off the books agreement between Brad Anthony (“Mr. Anthony”) as
general counsel for TI and Gary Dragul (“Mr. Dragul”) as President of Rose that the parties
embraced sometime between August 31, 2012 and September 19, 2012 (the “Alleged Oral
Agreement”), i.e., approximately two (2) years prior to subsequent written notice requirements
agreed to by all parties. According to TI, the parties orally modified the written Lease in
contravention of its explicit terms and subsequent amendments without even involving or notifying
subtenant Senor Frogs.

Trial on this case went from October 6, 2016 through October 7, 2016 and the exhibits used
at trial are incorporated herein by reference. Trial testimony was heard from three witnesses,
namely: David Krouham (“Mr. Krouham”), president of Grupo Anderson’s (“Anderson’s”) and
owner of the Sefior Frog’s name and brand; Mr. Anthony; and, Mr. Dragul. Most witness inquiry
from both sides dealt with the Lease, Fifth Amendment, and the Alleged Oral Agreement.

On November 7, 2016, this Court entered its Findings of Fact and Conclusions of Law (the
“Decision”) in favor of TI. The crux of this Court’s Decision revolves around the Alleged Oral
Agreement which the Court held “modified the lease,” the unambiguous notice provisions of the

Lease and Fifth Amendment which this Court found Rose had waived “as a result of the [Alleged

2 The Court’s Findings of Fact and Conclusions of Law at Pg. 7, 11. 16-18.

Page 4 of 17
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Oral Agreement],” and the Court’s finding that Rose “received actual notice” of TI’s May 14,
2015 default letter.* Thus, this Court mostly based its Decision on the self-serving testimony of
Mr. Anthony that a 2012 Alleged Oral Agreement somehow controlled a 2014 written agreement.
In doing so, the Court rejected the more plausible explanation that TT had failed to comply with
unambiguous Lease terms and that Mr. Anthony’s reliance on a 2012 Alleged Oral Agreement to
justify the breach is simply backfill designed to rationalize his professional mistake and mitigate

his liability.
B. FACTUAL BACKGROUND

On April 13, 2011, TI and Rose entered a Lease for the space located directly adjacent to
the body of water where TI historically held its famous pirate shows (the “Premises”) wherein a
subsidiary of Anderson’s, Operadora Andersons (“Operadora”), subleases a portion of the
Premises from Rose and operates a Mexican-themed restaurant called Sefior Frog’s (“Sefior
Frog’s”).> Without a doubt, the Premises is prime beachfront on the Las Vegas Strip and the Lease
itself is a substantial treasure owned by Rose.

Rose is based out of Greenwood Village, Colorado and deals primarily in ;[he business of
real estate. Mr. Krouham and Operadora are in 'Cancun, Mexico and operate over forty (40)
restaurants throughout Latin America and the United States. Prior to the execution of the Lease,
Mr. Dragul met with Mr. Krouham to discuss the joint venture that would later become one of the
most prominent Sefior Frog’s restaurants in the United States (“Joint Venture”). After reaching a
deal agreeable to both Rose and Anderson’s, Mr. Dragul approached Phillip G. Ruffin (“Mr.
Ruffin”), President of TI, to negotiate the terms of, and eventually enter, the Lease.

From the beginning, Rose has subleased the Premises to Sefior Frog’s (the “Sublease”),
either in whole or in part, and both Rose and Sefior Frog’s have invested millions of dollars in the

Premises to increase the success of the Joint Venture, also known as Senor Frog’s Las Vegas, LLC

31d at Pg. 9, 11. 10-12.
4IdatPg. 9, 1l. 21-22.
5 Exhibit 1.

Page 5 of 17
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(“SFLV™), in hopes of some eventual return on their investment. Sometime after the Lease was
executed and Sefior Frog’s was operating, it became apparent to both Rose and Anderson’s that it
would be best to modify the Joint Venture so that Operadora, i.e., Anderson’s operating company
charged with the responsibility of overseeing the operations of all the Sefior Frog’s restaurants,
could operate Sefior Frog’s alone while Rose continued to act as its landlord and utilize the
majority of the top floor of the Premises for other uses. As a result, SFL'V and Rose amended the
Sublease on May 6, 2014 (the “Amended Sublease”).

Toward the end of 2011 through the beginning of 2012, the Premises underwent extensive
construction and remodeling resulting in the Premises having a completely custom Sefior Frog’s
design (thé “Sefior Frog’s Buildout”). Initially, Rose, and the contractor provided by TI,
anticipated the cost of thé Seflor Frog’s Buildout to be approximately three million dollars;
however, the extensive change orders suggested by the contractor and required by the architect on
the project significantly increased Rose’s costs by nearly one hundred percent (100%) and, as a
result, a dispute arose, that has since been resolved, between Rose and the contractor (the
“Construction Dispute™).

On August 31,2012, TI sent a letter to Rose in direct compliance with the notice provisions
of the Lease, i.e., the letter was sent to Rose with attention to Susan Markusch (“Ms. Markusch™)
with a copy sent to Operadora, addressing the Construction Dispute.® Shortly thereafter, there was
an alleged telephone conversation between Mr. Anthony and Mr. Dragul regarding the same. The
substance of that alleged conversation was the main source of controversy between the parties at
trial. According to Mr. Anthony, it was during that phone call that “[Mr.] Dragul specifically
requested‘ that [Mr.] Anthony send all future correspondence dealing with the Treasure Island-
Rose relationship directly and only to him.”” To support his claim of the Alleged Oral Agreement,
Mr. Anthony pointed to his September 19, 2012 letter sent to Mr. Dragul that does not strictly
comply with the notice provisions of the Lease and states in pertinent part, “[s]everal days ago,

you requested that [TI] postpone your repayment obligations on the $2,500,000.00 interest free

¢ Exhibit 8.
7 The Court’s Findings of Fact and Conclusions of Law at { 10.

Page 6 of 17

000952

000952



€396000
SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada §9123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779

N ol e e

NN N N NN NN e e e e e e e e
cw ~1 N L R WD =D YD Ny kW NN~ O

000958

loan granted to you in accordance with section 3.4 of the Lease Agreement between [Rose] and
[TI].”® The September 19, 2012 letter makes no mention of the Alleged Oral Agreement.

This Court found, “Mr. Anthony’s testimony regarding Mr. Dragul’s request to change the
notice was much more credible than Mr. Dragul’s testimony related to the issue™ and “[Mr.
Dragul] agreed that he did in fact tell Mr. Anthony to make all future communications to him”!?;
however, Mr. Dragul never agreed to the same. While it may appear Mr. Anthony’s testimony
regarding this issue has merit considering all disclosed correspondence from TI to Rose after that
point, and prior to June 12, 2014, were sent only to Mr. Dragul and not to Operadora, TI has
produced no writing memorializing the Alleged Oral Agreement it alleges amended the Lease.
Regardless of whether Mr. Dragul made any such request, and he testified at trial that he did not'},
the notice provisions of the Lease were amended by the Fifth Amendment on April 30, 2014,
almost two (2) years after the Alleged Oral Agreement.'*

On April 30, 2014, Rose and TI executed the Fifth Amendment."® Section 11 of the Fifth
Amendment revised and supplemented the notice provisions under the Lease. For example, Rose
updated its address, the parties reiterated TI’s requirement to send notices to Operadora, and TI
agreed to send all notices to Operadora’s counsel in Florida.!* Therefore, any Alleged Oral
Agreement between Mr. Anthony and Mr. Dragul was superseded by the Fifth Amendment which
imposed additional notice requirements on TI and makes no mention of any agreement between
Mr. Anthony and Mr. Dragul. In fact, the correspondence between TI and Rose following the Fifth
Amendment more fully complied with the Fifth Amendment notice requirements than it did the
Alleged Oral Agreement.

TI has disclosed four (4) letters sent to Rose following the Fifth Amendment and prior to

TI’s May 14, 2015 default notice. More specifically, on June 12, 2014, Mikyung Kim sent a letter

§ Exhibit 9.

9 1d at §12.

191d at q11.

1 Trial Transcript at Pg. 38, 11. 18-20.
12 Exhibit 28.

B1d.

4 1d.
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to Rose addressed solely to Andrew Solomon (“Mr. Solomon”) and not directly to Mr. Dragul.'®
The next correspondence disclosed by TI was again addressed to Mr. Solomon and makes no
mention of Mr. Dragul.!® The next correspondence disclosed by TI is totally at odds with the
Alleged Oral Agreement and nearly complies with the Lease and Fifth Amendment as copies were
also sent to Operadora and its counsel; however, this letter was sent to Rose with attention to Mr.
Dragul rather than Ms. Markusch.!” Finally, on January 15,2015, Mr. Anthony sent a notice solely
to Rose with attention to Mr. Dragul'®; however, in his deposition, Mr. Anthony testified that he
believed he actually did carbon copy Operadora on this correspondence but omitted to indicate the
same on the letter.!® After the Fifth Amendment and prior to May 14, 2015, not one letter sent by
TI to Rose was sent directly to Mr. Dragul without copying Operadora. Therefore, if there was an
Alleged Oral Agreement regarding notice between Mr. Anthony and Mr. Dragul in 2012, that
agreement was amended and superseded in writing by the parties two (2) years later with the
execution of the Fifth Amendment as evidenced by the record. Therefore, the controlling document
governing notice should have been the Fifth Amendment.

In addition to relyiﬁg on Mr. Anthony’s testimony, this Court held “Rose cannot raise any
claims regarding Treasure Island’s failure to notice Sefior Frogs since that claim belongs to Sefior
Frogs™®?; however, SFLV is not a party to the Lease at issue in this case and even though Rose
bargained for the additional requirement that TI to not only notify Operadora but also its counsel
in Florida, that bargained for term was a requirement of TI’s under the Lease for the benefit of
Rose. Under Section 9(d) of the Sublease, Rose and SFLV acknowledge TI’s requirement to notify
SFLV of any breach on the part of Rose under the Lease.?! In relevant part, the Sublease provides,
“If [SFLV] cures any alleged default under the [Lease] on behalf of [Rose] and to the satisfaction

of [TI]... [Rose] will be responsible to repay [SFLV] within thirty (30) days for any monetary

15 Exhibit 31.

16 Exhibit 33.

17 Exhibit 35.

18 Exhibit 37.

19 Exhibit 57 at 79:18-20.

20 The Court’s Findings of Fact and Conclusions of Law at Pg. 10, IL. 16-17.
21 Exhibit 30.
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amounts reasonably expended to cure the alleged default....”** Additionally, the Sublease states,
“If [SFLV] cures an alleged default under the [Lease]... more than four (4) times, then [Rose] will
not object to [SFLV’s] efforts to assume the [Lease] .23 Having heavily negotiated these extremely
favorable terms of the Amended Sublease, Rose negotiated with TI to amend the notice provisions
under the Fifth Amendment to ensure Rose’s rights under the Sublease were protected. Therefore,
regardless of whether there was an Alleged Oral Agreement between Mr. Anthony and Mr. Dragul
to orally modify the contract, TI accepted Rose’s additional notice requirements in a new written
contract, the Fifth Amendment. TI’s requirement to notify Operadora and its Florida counsel of
any breach on the part of Rose was not simply for the benefit of SFLV; rather, Rose negotiated for
that specific language and requirement for its own benefit. Considering Rose bargained for TI’s
requirement to notify its subtenant of Rose’s breach under the Lease, Rose should have been
permitted to raise claims that TI failed to follow such requirements.

Had TI properly notified the appropriate parties, either SFLV or Rose would have cured
Rose’s missed Percentage Rent payment and TI would not have been able to bring this case before
the Court. Furthermore, Rose would not have been forced to incur, and continue to incur,
substantial litigation fees defending its position, and this Court would not have terminated Rose’s
extremely valuable asset and significant leasehold interest in the Premises. TI’s failure to send its
May 14, 2015 default notice to Ms. Markusch, Operadora, and its counsel in Florida was a material
breach of the Lease and, as a result, this Court should have allowed Rose to raise TI’s failure to
comply with the Lease as a defense to its failure to cure within ten (10) days from its receipt of
TI’s May 14, 2015 default notice. Therefore, in the interest of equity and contract principles, Rose
respectfully requests this Court reconsider its finding in favor of TI and, instead, find in favor of

Rose with respect to both TI’s claims and Rose’s counterclaims.

(%]

8 =~
=y
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II. LEGAL ARGUMENT

Regardless of whether this Court found Mr. Anthony to be more credible than Mr. Dragul
with respect to Mr. Anthony’s self-serving testimony, it should have enforced the Lease and Fifth
Amendment as written.

A. THIS COURT SHOULD RECONSIDER ITS FINDING THAT THE
ALLEGED ORAL AGREEMENT BETWEEN MR. ANTHONY AND MR.
DRAGUL CONTROLLED THE NOTICE PROVISIONS AFTER A
SUBSEQUENT WRITING WAS EXECUTED BY THE PARTIES

1. This Court’s Decision is in violation of the Parol Evidence Rule.

With respect to oral modifications of written contracts, the Supreme Court has repeatedly
stated that “[i]t has long been the policy in Nevada that absent some countervailing reason,
contracts will be construed from the written language and enforced as written.”?* The Court has
also held that when a provision in a contract, such as a notice provision, is “clear on its face,” it
“must be interpreted [and enforced] as written.”” Additionally, “[w]lhere an agreement is
unambiguous, no extrinsic evidence is admissible to modify, vary, or contradict its language.””?$
Moreover, “[t}he parol evidence rule does not permit the admission of evidence that would change
the contract terms when the terms of a written agreement are clear, definite, and unambiguous.
With respect to ambiguity, parol evidence is admissible to prove a separate oral agreement
regarding any matter not included in the contract or to clarify ambiguous terms so long as the
evidence does not contradict the terms of the written agreement.”?” Finally, the “parol evidence
rule forbids the reception of evidence which would vary or contradict the contract, since all prior

negotiations and agreements are deemed to have been merged therein.”?® In this case, TI never

argued that the Lease terms were ambiguous or otherwise unclear. Without a doubt, the notice

24 Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 278, 21 P.3d 16, 20 (2001).

25 1d. at 280; see also Ellison v. C.S.A.A., 106 Nev. 601, 603, 797 P.2d 975, 977 (1990) (citing Southern Trust v. K
& B Door Co., 104 Nev. 564, 568, 763 P.2d 353, 355 (1988) (holding that if a document is facially clear, it will be
construed according to its language)).

26 County of Clark v. Bonanza No. 1, 96 Nev. 643, 652, 615 P.2d 939, 944 (1980).

27 Ringle v. Bruton, 86 P.3d 1032, 120 Nev. 82 (2004).

28 Grimsley v. Charles River Labs., 2011 U.S. Dist. LEXIS 111683 at *31-32 (D. Nev. 2011) quoting Daly v. Del E.
Webb Corp., 96 Nev. 359, 609 P.2d 319, 320 (Nev. 1980).
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provisions in this case are clear on their face and should have been enforced as the Lease was
always very specific with respect to appropriate notice procedures.? Along with the requirements

for any notice to be in writing, Section 19.6 of the Lease outlines the methods and manner of proper

notice under the Lease®®:

Any notice or other communication required or permitted to be given by a party hereunder
shall be in writing, and shall be deemed to have been given by such party to the other party
or parties (a) on the date of personal delivery, (b) on the date delivered by a nationally
recognized overnight courier service when deposited for overnight delivery, (c) on the next
Business Day following any facsimile transmission to a party at its facsimile number set
forth below; provided, however, such delivery is concurrent with delivery pursuant to the
provisions of clauses (a), (b) or (d) of this Section 19.6, or (d) three (3) Business Days after
being placed in the United States mail, as applicable, registered or certified, postage
prepaid addressed to the following addresses (each of the parties shall be entitled to specify
a different address and/or contact person by giving notice as aforesaid):

If to Landlord: Treasure Island, LLC

3300 Las Vegas Blvd., South
Las Vegas, NV 89109

Attn: Najam Khan

Facsimile: 702-894-7680

E-mail: nkhan@treasureisland.com
With a copy via facsimile to:

Brad Anthony, General Counsel
Facsimile: 702-894-7295
E-mail: banthony@treasureisland.com

If to Tenant: Rose, LLC
8301 E. Prentice Ave., Suite 210
Greenwood Village, CO 80111
Attn: Susan Markusch
Facsimile: 303-221-5501
E-mail: susan@gdare.com

With a copy to:
Operadora Andersons S.A. de C.V.
Boulevard Kakulkan km 14.2

Cancun, Mexico
C.P. 77500 Zona Hotelera

Section 19.6 of the Lease is clear and unambiguous; therefore, it should have been

enforced. T1 was required to send any default notice to Rose with attention to its controller, Ms.

29 Exhibit 1 at Section 19.6.
30 m
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Markusch, and send a copy of the same to Operadora in Cancun, Mexico. Mr. Anthony’s self-
serving testimony that he and Mr. Dragul had an oral agreement was not an agreement “regarding
any matter not included in the contract™ nor did it “clarify ambiguous terms”; rather, the alleged
agreement modified TI’s notice requirements under Section 19.6 in total “contradict[ion] [of] the
terms of the written agreement” in direct violation of the parol evidence rule as outlined above.
Additionally, the Fifth Amendment’s language is also clear and unambiguous and should
have been enforced. In relevant part, TI and Rose amended the notice provision of Section 19.6 to
reiterate TI’s requirement to send Operadora a copy of any notice sent to Rose and added an
additional requirement that TI also send a copy of any such notice to SFLV’s counsel in Florida.’!

Section 11 of the Fifth Amendment specifically provides®?: -

The Parties agree that for purposes of Section 19.6 of the Lease, Tenant’s notice address is
updated to 5690 DTC Boulevard, Suite 515, Greenwood Village, CO 80111, and that
copies of notices sent to Tenant per the Lease shall also be sent to Subtenant addressed to:
Operadora Andersons S.A. de C.V, Boulevard Kukulkan km 14.2, Cancun, Mexico, C.P.
77500 Zona Hotelera, and to Subtenant’s counsel, addressed to: Ronald R. Fieldstone, Esq.
and Susan Trench, Esq., Arnstein & Lehr LLP, 200 South Biscayne Boulevard, Suite 3600,
Miami, Florida 33131. '

As such, the Lease as currently amended continues to require TI to notice Operadora directly of

any allegéd breach or default and was strengthened to require TI to provide notice directly to the

The Lease as amended clearly provided Rose with heavily neg;otiated and reinforced notice
rights and cure options. Mr. Anthony is a fiduciary of, and general counsel to, TI. He is well aware
of the parol evidence rule and the practice of ensuring that all oral agreements should be
memorialized in a writing. However, Mr. Anthony’s testimony at trial was that he and Mr. Dragul
modified the Lease during a phone call in 2012 and that he later allowed his principal, Phillip G.
Ruffin (“Mr. Ruffin™), to sign a contract in 2014, the Fifth Amendment, with which Mr. Anthony
had no intentions of complying. Allowing the Fifth Amendment to be executed knowing he was
not going to comply with the same was, without a doubt, contracting in bad faith. Therefore, this

Court should not have found in favor of TI and the written documents should have governed.

31 Exhibit 6 at Section 11.
32 Ld_
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2. This Court’s Decision is in violation of the express provisions of the
Lease.

Section 19.7 of the Lease specifically provides, “[t]his Lease constitutes the entire
agreement between the parties hereto pertaining to the subject matter hereof and supersedes all
prior assignments, understandings, negotiations, and discussions, whether oral or written.”
Furthermore, Section 19.9 states, “[n]o supplement, modification, waiver or termination or this
Lease shall be binding unless executed in writing by both parties. No waiver of any of the
provisions of this Lease shall be deemed or shall constitute a waiver of any other provisions
(whether or not similar), nor shall such waiver constitute a continuing waiver unless otherwise
expressly provided.”

Notwithstanding the above provisions of the Lease, this Court found an Alleged Oral
Agreement between Mr. Anthony and Mr. Dragul modified the express terms of the Lease. Not
only is such a finding in violation of the Statute of Frauds and the Parol Evidence Rule, it is in
direction violation of the bargained for terms of the contract. The parties in this case have executed
several written amendments to the Lease and the Alleged Oral Agreement is the only alleged
modification of the Lease that is not in writing. Considering the express terms of the Lease, the
past performance of the parties and the history of written amendments modifying the Lease, this
Court should not have held there was an Alleged Oral Agreement between the parties that was

completely contrary to the Lease.

3. Regardless of whether there was an oral modification to the Lease,
there was a subsequent writing that superseded any such modification.

Putting aside the fact that Rose disputes there was ever an oral modification to the Lease
in 2012, the Fifth Amendment modified the Lease in 2014 and any other Alleged Oral Agreement
related thereto with respect to notice. As outlined above, Section 19.6 of the Lease provides, “each
of the parties shall be entitled to specify a different address and/or contact person by giving notice
as aforesaid.” Assuming for the sake of argument there was an oral modification to the Lease in
2012, notwithstanding Sections 19.7 and 19.9 of the Lease as outlined above, and Section 19.6

was modified as argued by TI, it was later modified in 2014 by the Fifth Amendment.
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Similar to Section 19.7 of the Lease, Section 9(d)(c) of the Fifth Amendment specifically
provides, “[t]his Agreement... constitutes the entire agreement of the parties hereto constituting
its subject matter except as outlined herein:” Likewise, Section 9(d)(d) of the Fifth Amendment
reiterates Section 19.9 of the Lease and provides, “[t]his Agreement... may not be modified except
in writing signed by both parties or by their respective successors in interest.” Finally, as outlined
above, the “parol evidence rule forbids the reception of evidence which would vary or contradict
the contract, since all prior negotiations and agreements are deemed to vhave been merged
therein.”?® Therefore, regardless of whether there was an Alleged Oral Agreement between Mr.
Anthony and Mr. Dragul, the Fifth Amendment specifically amended the notice provisions of the
Lease and “consistut[ed] the entire agreement of the parties... concerning [notice].” Therefore,
this Court should not have found in favor of TI in its Decision as TI’s entire argument relied on
the Alleged Oral Agreement that was modified by a subsequent writing in 2014.

Because of the extremely favorable cure rights provided to Rose in the Sublease — in that
SFLV was willing to cure any monetary default of Rose’s up to four (4) times before it could
attempt to contract directly with TI — Rose modified the notice provisions to include Operadora’s
counsel in Florida to ensure its subtenant received notice of any default so it could cure the same
upon inquiry to Rose regarding its intentions. Furthermore, neither Rose nor TI made any attempt
to remove Ms. Markusch as the contact person for Rose. Although TI somewhat complied with
the Fifth Amendment and sent notices to Operadora and its counsel on (2) two of the (4) four
correspondence subsequent to the Fifth Amendment, TI failed to include Operadora and its counsel
on the May 14, 2015 notice of default at issue in this case.

Rose’s intention for increasing TI’s notice requirements under the Lease with the Fifth
Amendment was to avoid the exact scenario before the Court. Although it was also in Operadora’s
best interest for it to receive notice of Rose’s breach in that it could keep the status quo and
maintain its relationship and contract with Rose, the contractual obligations under the Fifth

Amendment were between Rose and TI. TI agreed to notify Operadora and its counsel to which it

33 Grimsley v. Charles River Labs. at 31-32.
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somewhat complied following the Fifth Amendment; however, TI completely failed to comply
with its notice obligations when the anticipated scenario meant to be avoided eventually occurred.
Therefore, regardless of whether there was an Alleged Oral Agreement regarding notice in 2012,

that agreement was overwritten by the Fifth Amendment in 2014.

B. THIS COURT SHOULD AMEND ITS DECISION TO ADDRESS THE
FIFTH AMENDMENT AND FIND THE ALLEGED ORAL
MODIFICATION WAS SUPERSEDED BY THE FIFTH AMENDMENT

Under NRCP 52(b), this Court may “amend its findings or make additional findings and
may amend the judgment accordingly.” Additionally, NRCP 59(e) provides the basis for altering
or amending a judgment. It should be noted that no judgment has been entered in this case;
however, out of an abundance of caution, Rose is treating this Court’s Decision as a judgment for
purposes of this Motion and Rose seeks to modify the Court’s Decision and any resulting judgment
to reflect the timeline of agreements between the parties in this case. More specifically, even if
this Court is inclined to hold there was an Alleged Oral Agreement between the parties after the
Lease was executed, the parties executed the Fifth Amendment two (2) years later, effectively

disregarding any Alleged Oral Agreement entered in 2012.

C. IF THIS COURT IS UNWILLING TO RECONSIDER OR AMEND ITS
DECISION, A NEW TRIAL SHOULD BE GRANTED CONSIDERING THE
ERROR IN LAW THAT OCCURRED AT TRIAL

Under NRCP 59(a)(7), a new trial may be granted when “an error in law occur[ed] at the
trial and objected to by the party making the motion.” As outlined above, the Parol Evidence Rule
should have prohibited this Court from allowing an Alleged Oral A greement to modify the express
terms of the written Lease and the express provisions of both the Lease and Fifth Amendment
prohibited the parties from entering any such agreement. Furthermore, any Alleged Oral
Agreement was superseded by the Fifth Amendment which specifically addressed notice and
outlined the requirements related thereto. Therefore, if this Court is unwilling to reconsider or

amend its Decision and find in favor a Rose, a new trial should be granted.
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III. CONCLUSION

Rose negotiated heavily for the increased notice provisions found in the Fifth Amendment
considering it had a subtenant ready and willing to cure any default on its part. Rose and SFLV
have invested millions of dollars in the Premises and will only finish repaying the loan they
received from TI in the coming months. Should this Court terminate the Lease between Rose and
TIL, Rose will never recoup its investment in the Premises, will lose out on approximately twenty-
five (25) years of valuable real estate on the Las Vegas Strip, and its subtenant will be forced to
renegotiate or vacate its presence in the Premises. On the other hand, should this court set aside
TI’s termination, TI will not be damaged in any regard and will simply retain the benefits and
obligations it freely bargained to obtain. Therefore, Rose respectfully requests this Court
reconsider its finding in favor of TI and set aside its termination of the Lease.

DATED this !gg__ day of November, 2016.

SHUMWAY VAN

v TR
AEL C. VAN, ESQ.
Nevada Bar No. 3876
SAMUEL A. MARSHALL, ESQ.
Nevada Bar No. 13718
8985 S. Eastern Ave. Suite 100
Las Vegas, Nevada 89123
Attorneys for Defendant/Counterclaimant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that the foregoing MOTION FOR

RECONSIDERATION, TO AMEND FINDINGS OF FACT, TO AMEND THE

JUDGMENT, OR, IN THE _ALTERNATIVE, FOR A NEW TRIAL ON AN ORDER

SHORTENING TIME was submitted electronically for filing and/or service with the Eighth

Judicial District Court on the 1@4\” day of November, 2016 to all parties appearing on the electronic

service list in Odyssey E-File & Serve (Wiznet).

)" An employee of Shumway Van
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FENNEMORE CRAIG, P.C.

Patrick 1. Sheehan (Bar No. 3812) CLERK OF THE COURT
John H. Mowbray {Bar No, 1140}

300 8. Fourth Street, Suite 1400

{.as Vegas, NV 89101

Tel: (702 692-8011

Fax: {702} 692-8099

Email: pshochani@iclaw.com

Astorneys for Treasure Island, LLC

BESTRICT COURY

CEARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada Hmited | CASE NG A-15-T19165-B
Habiltty company;
SERRT .
Plaintiff, BEPTE.. X3
v | OPPOSITION TO MOTION FOR
| ROSE, LLC, a Nevada limited liability RECONSIDERATION
company;
Defendant.
ROSE, LLC, a WNevada Hmited Hability
company,
Counterclaimant,
V8.
TREASURE ISLAND, LLC, aNevada limited
Hability company,
Counterdefendant.
i THE MOTION DBOES ROT MUEUT THE STANDARD REQUIRED FOR
RE ”{}"»}"‘%H}E‘ RATION SINGCE IT PRESENTR NO NEW ARGUMENTS OK

EYIDED

Rose’s motion for reconsideration should be summarily denied since it does not present
any substantially different evidence or raise any new arguments. Masonry and Tile Contractors

Ass'n of Southern Nevada v, Jolley Urga and Wirth Lid 941 P.2d 486, 48% 113 Nev. 737 {New.

122877E3 L L/0UB4TZ.0001
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1§ 1997} Further, it does not even address all but one of the numerous reasons {any one of which
2 1 would be sufficient) the Court included in is conclusions of law granting judgment in Treasure
3§ Island’s favor.
41 1L THE W{}TE{}N FOR RECONSIDERATION ONLY _ADDRESSES ONE OF THE
{.Q\E‘{E\;i SIONS OF LAW LEAVING NUMERGUS OTHER R ANDNS WHY
5 TREASURE INLAND WOULD PREVAIL EVERIF THE QNE f§’,€}§\'§ RAISED IN
. THE MOTION FOR RECONSIDERATION HAD MERIT WHICH IT DOES NOT,
Before addressing the specific argument raised in the Motion for Reconsideration
Treasure Island wants to note what is missing from the Motion for Reconsideration. No place in
8
the Motion for Reconsideration is there any argument contesting any of the numerous reasons
S
why Treasure [sland was entitled to judgment in this matter, any one of which would have been
1¢Q
sufficient for Treasure Island to prevail, except conclusion of law 2A concerning the oral
i1
modification. The conclusions of law state as follows:
12
A, The parties orally modified the lease when Mr. Dragul told My, Anthony to send
13
all future correspondence to him and him alone sometime between August 31 and
14
September 19, 2012 “[Plarties to g written contract who agree 1o new terms may orally
is
modify the contract.” Jewnsen v. Jensen, 104 Nev, 95, 98 (Nev, 1988)(internal citations
18
omitied), “Moreover, parties’ consent to modification can be implied from conduct
i7
consistent with the asserted modification.” Jd “Parol evidence can be admitied to show
i8
an oral agreement modifying a contract,” Id citing Silver Dollar Club v, Cosgriff Neon
13
Co., 80 Nev, 108, 110, 389 P.2d 923, 924 (1964). This is the case despite a provision
20
stating that the contract can only be modified in writing:
21
., Parties may change, add to, and totally control what they
22 did in the past. They are whelly unable by any contractual
27 action In the present, to Hmit or control what they may
wish to do contractually in the future, Even where they
24 include in the written contract an express provision that i
can only be modified or discharges by a subsequent
25 agreement in  writing, nevertheless their later oval
agreement to modify or discharge their written contract is
26 both provable and effective {o do so.
27 Sitver Dollar Club v. Cosgriff Neon Co., 80 Nev. 108, 111, 389 P.2d 923, 924 (1964)
28 citing Simpson on Comracts § 63, at 228 (emphasis added).
FEiNNfL'\EOKE CraG 12287753.1/039472.,0001
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1 B. Under the doctrine of estoppel. To prevail on an argument of estoppel, the party
2 asserting the defense must prove four elements:
3 1. The party to be estopped must be apprised of the true facts;
4 2. He must intend that his conduct shall be acted upon, or
5 must 30 act that the party asserting estoppel has a right to
believe it was so intended,
&
3. The party asserting the estoppel must be ignorant of the
7 true state of facts;
& 4. He must have relied on his detriment on the conduct of the
party to be cstopped. In addition silence can raise an
) , . ) X ,
estoppel quite as effectively as can words, Teriane v. Nev.
10 State Bank, 121 Nev. 217, 223, 112 P3.d 1058, 1062
{20035).
11 ; ~ " . . . .
Here, Rose was aware of Treasure Island’s decision not to send numerous notices to the
12 . - : .
aftention of Susan Markusch after Mr. Dragul had instructed Mr. Anthony to send all
1 3 . . . > e < > o~
- notices to his attention. Thus, Rose was aware that all future notices after August 31,
14 . - _—
2012 were being sent to Mr. Dragul and not Ms, Markusch., Simiarly, when Mr. Dragul
15 : , , . . .
asked Mr. Anthony to send all future notices to his attention he obviously intended that
16 . . .
his conduct would be acted upon by Anthony. Next, Treasure Island was clearly ignorant
17 C 4 . .
to any change in direction by Rose to change the person who the notice needed to be sent
18 : . .
to from Mr. Dragul back to Ms., Markusch since the evidence showed Dragul never
13 o e . , : . . . , o
changed his direction to have all notices sent to his attention and his atiention alone,
20 . . . . . . .
Finally, Treasure Island met the last element since it relied to its detriment by sending the
21 . - . .
notice to the attention Mr. Divagul instead of Ms. Markusch.
“ Estoppel is also applicable since the evideance showed that numerous notices were sent o |
23 . . ' A . .
the attention of Mr. Dragul and not Ms. Markusch after the August 31, 2012 letter and
24 . . - - .
neither Dragul or Rose objected. See also, Cheger, fnc. v. Plainters and Decorators, 98
25 - , ~ i . . .
Nev, 609, 614, 655 P2.d 996, 998-99 (1982 {*“This court has noted that the silence can
26 .. . . o o L N W
raise in estoppel quite as effectively as can words™); Geldstein v. Hanna, 97 Nev. 359,
27 . . . o . o . . .
! 562 (Nev. 1981) (internal citations omitted) (“Thus, ‘a person remaining silent when
28 . . .
ought, in the excess of good faith, to have spoken, will not be allowed to speak when he
FENNEMORE CRAIG 12287753.1/039472.06001
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ought in the exercise of good faith, remain silent.”}

C. The Court finds that as a result of the conversation between Mr, Dragul and Mr.
Anthony, Rose waived its right to claim the notice should have been sent to the attention
of Ms. Markusch instead of Mr. Dragul. His conduct in requesting that any future notices
be sent to him and him alone was an intentional relinguishment of any requirement on
Treasure Island’s part to send the notice to attention of Ms. Markusch, In addition, the
fatlure to raise any issues concerning the subsequent notices, which were all sent to the
attention of Mr. Dragul and not Ms. Markusch evidence of intention to waive the right
and thus a waiver is implied from said conduct. Mahban v. MGM Grand Hotels, Inc,. 100
Nev, 5§93, 506, 691 P2.d 421, 423-24 (1984). See also, Havas v. Adlawic Ins. Co., 96
Nev. 586, 588 (Nev., 1980) (internal citations omitted). (The intent of waiver may be
expressed or implied from the circumstances.)

13} Rose’s claim is also without merit since #f received actual notice and Ms.
Markusch herself received notice. In Stonehenge Land Co. v. Beazer Homes Investments,
LLC, 893 N.E. 2.d 855, 863 (Ohio Ct. App. 2008) the court held that, “Where there is
evidence of actual notice, a technical deviation from a contractual notice requirement will
not bar the action for breach of contract brought against a party that had actual notice.”
See also, eg, Polizzotto v, D'dgostino, 129 So. 534, 536 (La 1930) (“[Miere
informalities do not violate notice so long as they do not mislead, and give the necessary
information to the proper party.”); Bd of Comni'rs v. Turner Marine Bulk, Inc., 629 So.
2d 1278, 1283 (La. Ct. App. 1993) (*Where adequate notice is in fact given and its
receipt is not contested, technicalities of form may be overlooked.”}. In this case it i3
clear Rose received actual notice and thus suffered no harm.

B, Treasure Island substantially complied with any notice obligations to Rose. In
Hardy Cos v. SNMARK, LLC, 126 Nev. 528, 536 (Nev. 2010) the court found that
substantial compliance with notice provisions is met when the owser has actual
knowledge and is not prejudiced. In this case it was clear Rose had actual knowledge of

the notice and the opportunity to cure the default during the ten-day notice period. This

12297753,.1/038472.0001
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L provides the fifth reason why Rose’s argument that the notice to i was ineffective has no

2 merit,

3 i, Rose may not raise Treasure Island’s fatlure to carbon copy Operadors as a

4 | defense given the circumsiances in this case.

5 A, Rose cannot raise any claims regarding Treasure Island’s failure to notice Sefior

& Frogs since that claim belongs to Sefior Frogs, Seflor Frogs is not g party to this case,

7 Instead, the issue only involves whether or not Treasure Island’s termination of the Rose

8 Lease was effective. Any notice obligations to Sefior Frogs were g separaie obligation

2 that Treasure Island had to Sefior Frogs and that is not an issue that could be raised by
10 Rose pursuant to established law. Pierce v. Cemry Ins, 421 N.E. 2d 1252 (App. Ct
1t Mass, 1981}, (Notice to the insured and netice to the mortgagee have discrete purposes,
12 however, and it is difficult to see how, as o the party who receives notice, a8 failure {o
13 give notice to the other, can be anything but merely formal, . .. This quality of separate
14 obligations has been noted particularly, where, as in the instant case, the insurance policy
15 contains a so-called ‘standard mortgage clause.” (Citations omitted.y Under that clause
16 ‘the result has been that the Courts have held that the agreement of the company with the
17 morigagee being separate and divisible from that with the mortgagor. . .} See also, ez,
18 Ellegood v. Am. States fns. Co., 638 N.E.2d 1193, 1195 (Il App. Ct. 1994) (“[Pllainafl,
19 who admitiedly received notice and failed to pay the premium, seeks to void defendant’s
20 purported cancelfation based on the fortuitous fact that defendant is unable to establish
21 that it notified the wortgagee. We agree . . . that this would result in an “unjustified
22 windfall’ to the insured.”); Bradiey v. dssocs, Disc. Corp., 58 8o, 2d 857, 839 (Fla. 1932)
23 {finding that a defect in the notice’s content did not invalidate the notice where the defect
24 was relevant only to a thivd partyy; of Bryce v, St Paul Fire & Marine Ins. Co., 783 P24
25 246, 247 (Ariz. App. 1989) (“Appellee's failure to give timely notice of the cancellation
26 to the morigagee [as required by statute] had no effect on the proper notice of
29 cancellation given appellant by the premium finance company.”y; Allstare Ins. Co. v
28 MceCrae, 384 8.E2d 1, 2 (N.C. 1989) (“Only defective notification to the insured renders

FENNS:’:SRF‘L-EV{;RAK? 122387783 . 1/039472.0001
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i cancellation of the policy ineffective and extends the lability of the insurer.”},

2 B. FEven if Rose could raise the issue of Treasure Island’s failure to notice Sefior

3 Frogs/Operadora it is estopped from doing so. Dragul told Anthony to send any default

4 notices to him and not anyone else. As a result, when Anthony sent the notices to Diragul

5 and not anyone else Rose cannot argue that sald notice was defective pursuant to the

5 estoppel law and reasons cited above.

7 . Rose waived any claims for the same roasons also, Similarly, Dragul’s insistence

8 that any notices be sent to him and him alone constitutes a waiver of any argument that

2 Treasure Island should have sent the notice to Sefior Frogs/Operadora.
10 D. Rose’s fatlure to send the notice to Sefior Frogs under #s own obligation
11 precludes Rose from alleging that the notice was ineffective since Sefior Frogs was not
1z carbon copied. This is true under the doctrine of materiality. If Rose felt that Treasure
i3 Island’s obligation to send the notice of default to Seflor Frogs was a material term of its
14 {as opposed to Sefior Frogs) coniractual righis with Treasure Island then it clearly would
15 Eave sent the notice on to Sefior Frogs pursuant {o #ts own contractual obligation. Rose
16 not sending the notice to Sefior Froge pursuant to its own contractual obligations shows
17 that although the notice obligation from Treasure Island to Seflor Frogs might have been
18 material to Sefior Frogs, Rose did not believe it was material to it since it fmled to send
19 on the notice to Sefior Frogs pursuant {o its own obligations.
20 E. The unclean hands doctrine also applies. First, since Rose received the rent from
21 its subtenant and did not tum those monies over to Treasure Island. The facts were clear
2 that the subtenant Operadora would pay Rose $82,500 per month under the sublease and
23 | Rose would in effect take those same monies and pay those over to the landlord,
24 Although the subtenant Sefior Frogs paid Rose $247,500 for January, February and
25 | March of 2015 Rose did not take those monies and pay the landlord Treasure Istand. It
26 cannot now complain that Treasure Island’s failure to notice Sefior Frogs somehow
27 excuses its non-performance under these circumstances. Similarly, the uoclean hands
28 doctrine prevents Rose from arguing that Treasure lsland’s failure to carbon copy

irENNE?iS&i‘SR’\m 12297753 ,1/039472.0001
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Operadora on the May 14" Notice excuses Rose’s non-performance since it had the same
obligation and failed to do so. Again Rose had clear coniractual obligations to send any
default notices it received fo Sefior Frogs. The evidence is clear that Rose never sent any
notices it received from Treasure Island to Sefior Frogs including the May 14" Notice.
Therefore it cannot now allege that it is somehow excused for its non-performance under
its coniract with Treasure Island because Treasure Island did not carbon copy Operadora,
The unclean hands doctrine generally bars a party from receiving equitable relief
because of that party’s own inequitable conduet. It precludes a parly from attaining an
equitable remedy when that party’s connection with the subject-matter or transaction in
litigation has been unconscientious, unjust, or marked by the want of good faith. Park v,
Park, 126 Nev. 745 (2010) (“the District Court found a connection between Appellant’s
nusconduct, breach of contract, and cause of action for unjust enrichment. ... substantial
evidence supporis the District Court’s decision to bar Appellant’s unjust enrichment
claim under the unclean hands doctrine.”). While unclean hands is generally regarded as
an argument that sounds in equity, the Ninth Circuit has recognized that “{tthe unclean
hands doctrine applies not only o equitable claims, but also to legal ones.” Adier v. Fed
Republic of Nigeria, 219 F.3d 869 (9" Cir. 2000). Here Rose’s failure to pay the rent to
begin with after being paid the same by its subtenant coupled with its insisience that
Treasure Island not provide Operadora notice, and, perhaps most importanily, failing to
provide Operadora the default notice itself, despite its specific contractual obligation to
do so, caused all the harm io occur. If notice to Operadora was so important to Rose, it
should have sent the notice to Operadora tiself. It follows logically that since Operadora
had already paid Rose the rent necessary to cover the quarterly rent that was due, Rose
did not want Operadora to know that Rose had not paid the rent to Treasure Island. In
any event, pursuant to the unclean hands doctrine, Rose is prevented from relying upon
the lack of notice to Operadora to excuse its default since its own actions were marked by
the want of good faith. It would be unjust to allow it to use Treasure Island’s failure o

copy Sefior Frogs to excuse iis non-payment of rent under the circumstances of this case,

122977583.1/033472.0001
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1 Based on the foregoing, the court concludes that Treasure Island’s termination of Rose,
2 LLO s lease was sffective and therefore, the lease is of no further force and effect.
3§ Thus, even if the conclusion of law 2 (2) was removed Treasure Island still prevails.

4 4 L THE MOTION FOR RECONSIDERATION'S ONE ARGUMENT CONCERMNING

AT

PARDL EVIDENCE IS WITHOUY MERIT UNDER FSTARUISHED NEVADA

3 SUPREME COURT AUTHORITY,
A Rose’s argument in this case, which it repeated in iis wotion for reconsideration, is that

71 pursuant to the lease any notices to Rose had to be sent to the altention Susan Markusch and
8 § Treasure Island’s May 14" defanlt letter was sent te Gary Dragul with a copy to Elizabeth Gold
9§ but not to the aitention of Susan Markush, First, as was pointed out above it does not matter
10 | whether the letier was sent altention to Susan Markush for numerous reasons including Rose had
11 § actual notice and Ms. Markush berself received the notice.
1z Second, the Court correctly found that Mr. Dragul orally modified the provision requiring

13 | the default notice to be sent atiention Susan Markush during his conversation with Brad Anthony. |

14 § The evidence on this was overwhelming including Mr. Anthony’s testimony, the fact that the very
15 | mext letter after the telephone conversation was sent attention Gary Dragul whereas the previous
16 | letters had been sent attention Susan Markush and Mr. Dragul’s own testimony. Although his |
17 | testimony was quite coniradictory (as shown in the findings of fact he watiled back and forth on
18 | whether the conversation had ever taken place in his deposition and trial testimony and to the
13 | contents thereofy, he begrudgingly admitted under questioning from your Honor that he did in fact |
20 | tell Mr. Anthony he should send everything directly to him rather than deal with Seflor Frogs |
21 | personnel and other personnel from Rose. Specifically, when asked to describe the conversation
22 § by the Court, Mr, Divagul offered the following response:
23 “Fhe Witness: Swure.  The way I remembered i was that i was an
accommodation to Treasure Island. Treasure Island was confused — [ think that’s
24 the right word — confused about who was in charge of the construction. This
came about during the cousiruction phase of the restaurant, and Brad Anthony
25 said, vou koo, they're getting calls and questions from David Kroubam {Seflor
Frog's) and Prime (Sefior Frog's) who is the manager of the restaurant — Alex
26 Shore was his name, his real name, legal name — from the architect.
27 Treasure Isiand’s a big place. They have lots of departments. 5o one person
would be calling the maintenance department, and then another person would be
28 calling for the food area because the food area — as discussed here, Sefior Frog's
FanNEMeRE CRALG 12297753.1/033472.,0001
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1 gets all their food from the Troasure Island conunissary, and then they'd be
getting a phone call about marketing, and it would be from all different people,
2 So Brad Anthony said to me, who is in charge? We have too many cooks in the
kitchen. Who do [ communicate with about these specific issues that are coming
3 up? Aundisaid, call me”
4 | Trial transcript at p. 18, lines 21-25 and p. 19 at lines 1-14.
5 He also testified:
8 Q. [by Mr. Van] So Treasure Island called you up and said, look, we've got too
many ~ -
A. [by Mr. Dragul] Too many cooks in the kitchen.
8
(3. Too many chefs rowing this beat. What do we do? Where do we go?
g
A. Right.
10
3. And what did you say to him?
11
A. I said call me.
1z
3. So with regard - -
i3
A. E-Mail me.
14
Id at page 180 line 25 and page 181 lines 1-9.
15
Although Mr. Dragul tried to state that his direction for Mr. Anthony to send the notices to
18
himn and him alone was limited to construction issues this was clearly not the case. Mr. Anthony
17
testified this was with respect to all issues and the subsequent correspondence showed the same.
18
Indeed, the letter in question which led to the conversation between Dragul and Anthony had to
i3
do with the repayment of a loan not any specific construction issues. Thus, the Court’s findings of
20
fact properly conchuded that Mr. Anthony was more credible on the subject.
21
As a result, there was an oral modification that any notices would be sent to Mr. Dragul
22 . .
and him alone. Plaintiff’s motion for reconsideration claims that even if the Court was right in
23 .
making that finding of fact (the motion for reconsideration does not really contest the finding of
24 .
fact) it should not have included conclusion of law 2a stating the parties orally modified the lease |
25 N . .
when Mr. Dragul told Mr. Anthony to send all future correspondence {o him only sometime
26 . . ‘ .
between August 31 and September 19, 2012, Specifically that since there was a merger clause in
2 . R
the parties lease no oral modifications were allowed.
28
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1 Apparently, Rose did not read the cliations included in the conclusions of law sections Za.
2 § Those citations cite two Nevada Supreme Court cases holding that parties to & written contract
3 § who agree to new terms may orally modify the contract. Further, that parcl evidence can be
4 | admitied to show any oral agreement modifying a contract. Also that the parties consent {o the
5 | modification can be implied from condact consistent with the asserted modification and the
& | parties can orally modify a contract even where there is a merger clause stating any modification
7 | must be in writing. See conclusion of law 2a above including the citations to Jensen v. Jensen 104
8 I Nev 95 98 (Nev. 1988) and Silver Dollar Club v, Cosgriff Neon Co. 86 Nev. 108, 110, 389 P.2d
9 | 923 924 (1954}
10 Thus, the conclusion of law was correct. This is not changed by the fifth amendment
11 | either. The Court will note that in the fifth amendment the notice provision regarding Rose does
12 | oot include the notation that any notices must be sent to the atiention Susan Markush. That part

13 | was taken out. Thus, pursuani to the parties oral modification of the original agreement

14 | substituting Dragul for Markush the fifth amendment would include Dragul if anyone from Rose.
15 § That is the oral agreement to switch Markush to Dragnl would merge inlo the fifth amendment
1.6 | which no longer included Markush.
17 At that point if the notice had to be sent to anvone it was Mr, Dragul as he directed. As a
18 | result, Rose's motion for reconsideration is without merit as {o the one point that it actually &id
12 | raise.
20§ IV,  BQTTOM LINE IX THE EVIDENCE WAS CLEAR THAT ROSE RECEIVED
AT s, WOTICE OF THE BEEAULEY (NCLA DING NOT ONLY TS
21 1 'M‘Nﬁ MR, DBRAGUL, BUT IS i?\i‘f FIHER OFFICER  AND
AT 5“{75 INEY RLIZABRETH is(}i,ii} a5 W‘fi E MISH MARKUS H) aNn
22 CHUSE NOT TO PAY, ACCORBINGLY TEAN ,5, ISLAND HAD THE
RIGHY 10 TERMINATE THE L SECS MOTION  FOR
23 RECONAIDERATION DOES NOT ANT TSt THESE FACTS
AND LAW,
24 o
The Mation for Reconsideration does not address the most basic fact proven at trial. That
25
is, that Rose received s copy of the Notice of Default and chose not to pay the rent during the ten-
26
day cure period allowing Treasure Island to terminate the lease. Indeed, not only was it shown
27
that Rose received actual notice for the person Rose’s president had asked the notice to be sent {o
28
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1§ (Mr. Dragul), but alsoe its only other officer and general counsel Ms. Gold as well as Ms.
2 § Markusch. It is clear Ms, Gold got notice, she was emailed on the notice and called My, Anthony
3 | within 24 hours of the notice being sent. This was Mr. Anthony’s testimony and Rose, knowing

4§ that Mr. Anthony was going to offer this testimony did not preduce Ms, Gold to contradict M.

¢4

| Anthony’s testimony. Further, the May 29 response letter from Rose, which Ms, Gold helped

6 { draft, mentioned that Ms, Gold had received a copy of the natice,

3

It is also clear Mr. Dragul himself received actusl notice since he stated that he spoke with
8 § Ms. Gold every morning and several times throughout the day. Obviously, Ms. Gold would have
g § mentioned the default notice and her phone call to Mr. Anthony {(during which she asked for

10 | additional time to pay the rent) during one of her calls with Mr. Dragul. In addition Mr. Dragul

11 | {(although offering contradictory testimony on the subject) admitted in his deposition that he saw

12 | the document when he retumned to the office which was no later than May 26, 2015 or within the

13 | ten-day time frame. See his deposition exhibit 54 at page 55, Therefore, since Mr. Dragul

14 | specifically asked the notice to be sent to him, the notice was sent to him and Rose received the
15 | notice, the notice was clearly sufficient even if it was not sent attention Miss Markusch,
16 However, it should further be pointed out that Miss Markusch actually got the notice also.
17 § The Court will remember at the trial Mr. Dragul admitted that shortly after the default notice was
18 | sent Ms. Markusch atiempted to make a partial pavment of the overdue rent. That Treasure Island |
19 | then introduced a Fed Ex receipt showing Ms Markusch had sent Treaswre Island a Fed Ex two
20 | days after the default notice was sent. Obviously, Ms, Markusch received a copy of the notice and
21 | tried to make the partial payment which was rejected by Treasure Island. Again, not only are
22 | these facts crystal clear but Miss Markusch was not presented as a witness at trial to say she never
23 got the notice since she clearly did.
24 Thus, under the most basic facts (Rose received actual notice and chose not to pay)
25 | Treasure Island was entitled to terminate the parties’ agreement pursuant to the express terms of
26 | the lease.
27
28
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Y. CONCLUSION,

For the above and foregoing reasons Treasure Island asks that the Cowrt deny Rose’s

motion for reconsideration.

£

Dated this ¥ day of December, 2016,

FENNEMORE CRAIG, P.C.

S
W,

Patrick . Sheehan (Bar No, 3812}
John H. Mowbray (Bar No, 114}
1400 Bank of Americg Plaza

300 South Fourth 8t. 14" Floor
Las Vegas, NV 88101
Artorneys for Treasure Islond, LLC
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P.C, and that on December «< 2018, service of the OPPOSITION TO MOTION FOR
RECONSIDERATION was made on the following counsel of record and/or parties by
electronic transmission o all parties appearing on the electronic service list in Odyssey BE-

File & Serve (Wiznet):

000976

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that I am an employee of Fennemore Craig,
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For Case
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SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 85123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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Electronically Filed
12/07/2016 03:54:50 PM

CLERK OF THE COURT

NOAS

MICHAEL C. VAN, ESQ.

Nevada Bar No. 3876

SAMUEL A. MARSHALL, ESQ.

Nevada Bar No. 13718

SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123

Telephone: (702) 478-7770

Facsimile: (702) 478-7779

Email; michael@shumwayvan.com
samuel@shumwayvan.com

Attorneys for Defendant/Counterclaimant

DISTRICT COURT
CLARK COUNTY, NEVADA
TREASURE ISLAND, LLC, a Nevada
limited liability company,

Case No.: A-15-719105-B

V.

ROSE, LLC, a Nevada limited liability
company,

Defendant NOTICE OF APPEAL

ROSE, LLC, a Nevada limited liability
company,

Counterclaimant
V.

TREASURE ISLAND, LLC, a Nevada
limited liability company,

Counterdefendant

Please take notice that Defendant/Counterclaimant, Rose, LLC (“Rose”), by and through
its counsel of record, Michael C. Van, Esq. and Samuel A. Marshall, Esq. of the law firm of
SHUMWAY VAN, hereby appeals to the Supreme Court of Nevada from:

L. All judgments and orders in this case;
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SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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2. The “Findings of Fact and Conclusions of Law” filed November 7, 2016, notice of
entry of which was served electronically on November 7, 2016 (Exhibit A); and

3. All rulings and interlocutory orders made appealable by any of the foregoing,

DATED this 7" day of December, 2016.

SHUMWAY VAN

oy /%mmmO u

AEL C-VAN, ESQ.
€ ada Bar No. 3876
SAMUEL A. MARSHALL, ESQ.
Nevada Bar No.13718
8985 S. Eastern Ave. Suite 100
Las Vegas, Nevada 89123
Attorneys for Defendant/Counterclaimant
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8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada §9123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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Pursuant to NRCP 5(b), I hereby certify that the foregoing NOTICE OF APPEAL was
submitted electronically for filing and/or service with the Bighth Judicial District Court on the

ZE day of December, 2016 to all parties appearing on the electronic service list in Odyssey E-

File & Serve (Wiznet).
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Electronically Filed
11/07/2016 04:56:17 PM

NEO i b %m._

FEMNNEMORE CRAIG, P.C,

Patrick J. Shechan {(Bar No, 3812) CLERK OF THE COURT
John H. Mowbray (Bar No. 1140)

380 S, Fourth Street, Suite 1400

fas Vegas, NV £3101

Tel: (702} 6928011

Fax: {702) 692-8090

Emails pshechanidfvlpwcom

Atiorneys for Treasure Island, LLC

BDISTRICT COURY

CLARK COUNTY,  NEVADA

TREASURE ISLAND, LLC, a Nevada limited CASE NGO A-1S719188-B
Hability company; :
Plaintify BEFE: M

V. NOTICE OF ENTRY OF FINDINGS OF
FACT AND CONCLUSIONS OF LAW

ROSE, L1, a Nevads bmited Habiliy
COMpany,

Defendant.

o

8]
iad

3
i

ROSE, LLC, a Nevada Hmited Hability
company,

Counterclaimant,

)
s

TREASURE ISLAND, LLC, a Nevada hHmited

Hability company,

Counterdefendant,

in

W)

[
o3

-3

o

i

o

TO:  ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
YOU, AND BACH OF YOU, WILL PLEASE TAKE NOTICE that the
FINDINGS OF FACT AND CONCLUSIONS OF LAW was enfered in the above-
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foud

(923

~of

referenced matier on the 7 day of November, 2016, a copy of which is attached hereto.

Dated this 77 day of November, 2016,

000982

FENMNEMORE CRAIG, P.C,

By: /o Patrick J. Shechan
Patrick J. Shechan (Bar No. 3812)
John H, Mowbray (Bar No. 1140
1400 Bank of America Plara
300 Bouth Fourth 5t. 14" Floor
Las Vegas, NV 88101
Astorneys for Treasure Bland LLC

2
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1 CERTIFICATE OF SERVICE

= Pursuant to NRCP 5{b}, I hereby certify that { am an employee of Fennemore Craig,

PO and that on November 7, 2016, service of the NOTICE OF ENTRY OF FINDINGS

iad

4 § OF PACT AND CONCLUSIONS OF LAW was made on the following counsel of record
5 i and/or parties by electronic transmission to all parties appearing on the clectronic service
¢ i histin Odyssey BE-File & Serve (Wiznet):

i E-Service Master List

For Cass
8 m;ii - “i‘“ma&ure Island LL@: P amta%"fis} v, Rase LLC, i}efendant{s) R

e

Fannamare Craig, PC
Contact

Shumway Van

/s/ Adam Miller

17 An Employee of Fennemore Craig, P.C.

et
3

3
(3]
H
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BROSE, LI a Nevﬁfia ium‘zcd lmbahw COIIPENY,

000984

Eecironically Filed
PHGTI2G1E 11.08.24 ARA

triek J. Sheshun (NV Bar Mo, 3812} Q’%%:m ﬁ
h § “L Mowbray (MY Bar No, Fi48) et o
1] QE SMORE CRAIG, PO OLERK OF THE COURT

8 4 Srreet, Sulte 1400
S, "‘w’xgwm E’*»?cvada B91G1

H

a2
"?’7" .

¥ gzs:.s%'zr;z.i
Emaih p
“w*‘”?-ﬁy for & &mm‘;

?}*s.*-’elé"w‘;‘:? Fland, LLC
BISTRICT COURT
CLARK COUNTY, NEVALRA
""E? EARL "‘E's“jﬁ ES'LA'”’{E’} iaii} a Nevada CASENO. A-15-T19105-8B

Plaintift,
. FINDINGS OF FACT AND
) CONCLURIONS GF LAW

ROSE, LLE, o Nevada lindted liability company,

Defendant,

Cerunterclaimo,

4

TREASURE IBLAND, LI, 3 Nevada limited
Habifity company,

Counterclaimant.

i, FIMNDINGS OF FACT,

1 On or about Apil 13, 2001, Plaintiff, Treasure lsland, snteved iito a Lease)
Agreement {“Leass™) with Defendant, Rose, LLO ("Rose”) |
2. Purguant to the texms of the Leage, Treasure [sland leased spuee to Rose inside the

Treasure isiond Hotel and Casing in Las Vegas, Nevada (the "Property™),

3, e of Roze's obligations under the Lease was (o timely pay rent,

000984
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" 4, Per the Lease, rent camw o two forms: minimum monthly rent, and quarterly vent
Tl in ap amount equal (0 7% of modified gross sales,
N ‘
5. The Lease provided that the remt for gross sales would be paid pursuant (o a coviain
fornmmla and that, within M davs of the ond of cach gquarter during the lsase torm, Rose would
3 ]
er to landlord & writing setting forth the amoont of tonand’s gross sales made during each
month of the preceding calondar quarter and, concurrently thorewitl, pay the laodiord the
percentage rend due and payabie for the preceding calendar quastey
# . N
&, I August, 2007, Treasure Isfand became sware thet Rose was delinguent in
C o paying severgl of its contractons,
ER% ‘
7. Pme g concetn that thin faflues o pay construction costs could result s Ben |
againgt the Property, Treasure Island, through ds General Counsel, Brad Anthony (“Anthony™),
sent Baose a folter reminding 18 thet 5o liens were permilied ander the Lease.
: 8. This letler was sent in strict complianoe with the Lease’s notice veguirements
N which stated that any notices would be gent to Pose at u corinin addvess altention Susan Markuseh
with a carbon copy to Operadora’
L& . - N . . ey .
3. Shortly after that letier was send, Gury Dragul, Presidest of Rose "Dragul”}, valled
N Wiy, Anthony fo discuss the fetter that Rose received and (o request further relief from the loan |
repayment obligation it had with Treasure Island,
1% - ) . . , R
i During that call, Dragul specifically vequesied that Axgbony send sl future
2 . . . R
correapondences dealing with the Treaswre Island-Rose refationship dlrectly and ouly o am.
i1l Although Mr. Dragul lestifiod that bis memory of the conversstion was different
in that he believed Mr. Anfhony suggested that Rose designate one person from Rose whom
T
T Treasure Island could deal with in the future he neverthieless agreed that he did in fact t=ll Me.|
24
Anthony to make all future commmnications to him, The Cowrt finds that My, Dragud did in fact
T tel Rrad Anthony to send all future notives to him and him alone {not Operadora or anyone else)
an
. of & Fifth Amendment o the leass the notios addrosses were changed (o stete that any notces 1o Rose were |
25 ag eviain addrssy withont specifving oy individusl and w upem\%ﬂrsa af both the original address Betad
i fivw,
2
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t3. My Aonthony's testimony regarding Mr. Dragul’s reguest o change the notice was
“ mch more oredible than Mr, Dragol’s sestimony welated 10 the wssue, For example, during his
’ deposition Mr. Uragul stated he did oot recall any conversabion with Mo, Anthony afler the
August 31 leiter which contaived the notices set fonth in the lease. However, during the first day
; of testimony upon examination of his own counsel be outiined what he believed occurred durtng |
¢ the conversation. Then, upon guestioning from the Court he alao outlined what he believed |
! cecwred duriag the cobversation, Then, upon being cross-examined by Plalntifs counsel he
E again stated that he did pot vecall any conversstion taking place. Plain8ifs counvel asked the
i guestion as ilows,
" £5 LU8Hn, do ovow recall g owlephone conversation that you bad with
13 Mr. Anthony ollowing veteipt of this lotter [the August 3, 261 etter]?
12 A [y M Divagut] [ do not
4o b Teanseript at page 33 Hoes 3-8 and also af page 34 hines 57, This just after hus response to the
g b Coust Slewty acknowledgiog the conversation.  See pages 18 and 19, Indead, the next letter
55 § between the patties references the conversation belween Mr. Anthony and Me Dragul so the
1 & § conversation rousi have taken place and it must of tsken place in between the August 31Y
17 | correspondence and September 19% correspondence which followed,
58 i3 The Court finde thay the parties agreed that apy further notices would be sent
1o b osolely to My Dragul,
50 T4, O September 19, 2012, Anthony sent a letter following up on Mr. Dragul's
21 request e ’“;smg the consivuction foan repayrment.
57 15, Mr. Anthony complied with Dragul’s request for how notice should be provided
93 sent the Isiter divectly to Dragal and without Opevadora being cavbon copied,

16, In the years that followed, Treasure Inland sent numerous communications 1o

5 17, i each instance where money owed o Treaswre [sland was delinquont, barring
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t ame’, the communication was sent fo Deagal and Operadora was not eopled,
“ {8, In all of its communications with Tressure Isiand, Rose did not carbow copy s
’ subtenant once,  Nor was any ovidence proscniod 0 show that Rose forwarded any of the
! comrmideations # received from Treasure fstand to Oporadora,
: 19, D Apei! 30, 2003, Rose brenched the Lease when it feiled @ pay the T gross
¢ sales portion of the rent for the Hest quarter of 2013
24 Aga resull, aon Moy 14, 2015, Treasure Island sent Rose a notice,
: 21, My, Dragul Rose's Presidens testifiad that his corppany bad many tenants and that
7 any tenant failed fo pay rent when due be would begin proceedings 1o evict that tonant 10 days
o atter waid tenant defsulted op his repial obligations.
i 22, Pursuant o M Dragel’ s imatruction the MNotice was sent to Me, Dragal and not o
e susan Markosch or Opergdora,
- 2% Oul of an abundance of caution, Mr. Avthory emailed g copy of the notive to the
b4 only other offiver of Rose, LLC its legal counsel, Elizabeth Gold.
L 24 Ms. Gold wag the persen who sigoed all of the confracts in this matter.
% 25, The letter advised Rose, LLC that # was delinguent on s vent and that i bad ten
w cure that delinguency or i would be o defuult
e 26, Porsuarg (0 the express ferms of the parties’ Lease Agreement, if the overdue rent
¥ payment was not paid within ton days of the notice, Treasure Island had the vight to lerminate the
parties’ fease,
27, The Court finds that Rose, LLC did in faef veceive the notice and did not pay the
4 Al smenmit of overdue yent between May 14 and May 28,
4 3B, This nonpayment occurved desplie Rose having heen pald 5147300 from 15 |
. sulennnt for the months of Jonuary, February and March, which smount represents roughly the
=8 valent of the rent monies owed fo Treasure Tsland puarsuant 1o Rose's lease with Treasure
< ; »vepmn Ly} ."Aiia‘;szw esb fotter from Jerry Geiffis, Treasure fsland’s Chief Financial Offieer, which did
inclug Qneradora sincs the subjeot of that letter was Operadors {self not paying fond ehicges owed fo
Treasure ish
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drafted on May 29 which veferene
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stimiony.

vin, Gold's recaipt of the

28, The evidence s
e o st
than May 15, 2015,
tified and Bi

38, My, Anthony so test

Mr, Anthony's testimony in this
31 The Cowrt finds that M Beag

sarne, Thia

32 Although Me, Dragul testitied that §

unit] he received a g

Y

., Hoaws NN
oy Blay 26,
3

B relun

did ot see the notice and he {estified,

snd certain

&

that M

,
the nojice sines she

BN

34. Although Mr, Deagul covly testified that be did not see a copy of the notice until

a4 1o s offics

33, Plaintiffs counsel asked My, Dragul if he was told about the nolice even though he

34, The Court belioves i is elear the My, Dragul was advised of the Notice by May 15

v welh bafors May 28,

s .
57, in

send a pantial payment for f

notics was recsivad,
AR, Baose, LLO had Hs own subleass
{“Sefor Frogs™),

shiowed that Elizabetl
since she called Brad Anthony on that day and requesied additional

ay the overdue rent, which Mr, Anthony said Treasure land would nod give

ed her being sowmitled dhe blay Ltk Notiee,
uhowas advised of the May

i because My Dragul testified he

ry morning and several times 8 doy. Sce Ganscript at page 40 lines 3-8,

phone call from David Krouham on May 28 or 29 his testimony 1§ not

33 In My Dragul’s deposition, he testified he belisved he was advised of the Notice

he was abviously told about the Notice,

Fdon't remember,”

addition to Rose receiving the notie

busch {the person mentioned under the original notice provision) also was aware of

= with an enity called Seflor Frogs Las Vegas, LLL

000988

Ciold received a copy of the notivs of defauls

Bose,
izabeth Gold did not festify n the teal o dispule

regued iy corroboratad by o letter which My, Gold

14 Notice shortly after

spoke with Ms, Gold

personally did not receive & copy of the |

See anscript at page 49 linea 17-19.

¢ through Mg, Gold, the evidence showed |

the outstanding rent due shortly atter the May 14
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- 34, Sefior Frogs e g subsidiary of Operadora,
4{, Pursuant to an express provision i the sublense between Rose and Sefior Frogs,
Tl Rose bad a duty to provide a copy of any defhult notises i recetved from Treasure Istand to Sefior
S
Froge/Uperadora,
) 41, Rose never sent & copy of the May 14th default notice 1o Sefior Froge/Operadora,
42, Qo May 2%, Treaswre Island ferminated s leass with Rose via a4 letter sent by #s
C b counael, Brenoch Wirthiin,
43, Following receipt of this Notlee of Termilnation Rose sttompted to pay the rond,
:‘? A | 5 - Ty rs ) g v o3 P M . T ¥ ok > §.
5 My, Dirsgnd admisted was overdoe since B was due on April 30%)
44, However, Treasure Island had abready teaminated the loase and this action secking
11
declaratory relef by both parties began,
12 !
43, Upon finding ouwl obowt Trepsure Idland’s termination of Rose’s lease, Seflori
13 , . . - " :
Frogs/Operadora hived connsel from Flonida to contaet Treasuee [sland,
46, Said soursel did contact Treasure sland (through it counssl},
o 47, That convmmtication was memorislized in apn email sefting fonth Seftor {
18 |
Eroge/Operadora’s position & the tme.
‘ 48, The email da.i‘ed June 3, 2015, does not mention the fagt that Seffor Frogs would |
have paid any overdue amounts owed by Rose 1o Treasure Island.
o 48, The wstimony showed fhat Sefior Frogs had siready paid Rose approdimately
$247,500 for the three months invelved in the rsotl debngueney by Rosevfanuary, February and
N
J-’ié LsL, .\4{}}5
36, The smail statey
oo This emasl will confbwe ouwr
o4 a\, Raose, vi,,,E,g{'.‘. md U%ﬁdm&
S % ; { b 'y
affecte mx E danuit bv ifin, LLL a8 m{* prtme ieimm
~ Ax we further discussed, Rose, LLO is disputing the default. hawy
2 & contrrel with me tu ﬁ,? vour client doey npot plan on isking 'uay 51\? o8
RAIG
§omg YTIAN &
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L st the dbspote with | st by cownt sttion o
setthernant betwsen the pwo partiss. _ mpaet adversely on
- my wlieny, whia:s‘z witl b ;\wk'emm & TN ;;'.ai:zs-s's";;-:m‘ﬂ ooy
ohian pres gl and ormimie B R that p«smi you

3 mmin then ‘n Hea fose dhiveotdy with :m a,ﬁmt m sooordans with
Section U of the Fifth Amendment.
Thanks again for vowr meistance, Please copy me on any further
5 ,4,?3*?«*:;;}{,{%,%&4:\zﬂ,e:., My contact information i below”
31 Foliowing this email Sefior Frogs did not imtervene in this case and is nnt o party
Y3
' to this getion snd thus s sights are not subject o thiy action.

g CONCLUSIONS OF LAW

14 i, The cowt finds that the lease between Rose and Troesure Island hag been
13 ferminated,

4

o 2. Rose's argoment that the termination was not proper becanse the May §4 default
e nolice send to Rose was not soot 10 the atterdion of Susan Markusch Is withoot merit for e
+ following regsons any ong of which would be sufficient

A, The parties orally modified the lease when Me, Dragul told Mr. Anthony to sond

37 st future correspendence (o bim and him alone sometime between August 31 and

18 September 18, 2012

3G “TPlarties o a writlen contravt who agres (o new terms may orally modify the contract”

a4

dengen v, Jensen, 104 MNev, 85, 88 (Nev. 1988} internal citations omitted). “Moreover,

partias’ consent to modification can be implicd from conduct congiatens with the assorted

39 maodification.” /& “Parcl evidenos can be admitied 0 show an oral agresment moditving
2 a contract,” & citing Sifver Doller Club v Cosgriff Meon Cp, B0 Nev, 108, 110, 339
o4 PId 923, 934 (19643 This is the case despiie a provision stating that the contract can
s ondy be moditied in wrlting:
28 Parties may changs, add o, and taislly control what they
dicd in the past, They arg wholly unable by any conirastl
27 getion in the present, © Rmdt or control what they may
o wish te do contraciually o the future. Hven where they
b

include in the wrilten confract an expross provision that 8

Il
i
H
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i van only be modified or discharges by a subseguent
) agreoment  in writing, nevertbeless  thew  later  oval
“ agreement o modify or discharge 31{2 rwritien comteact is
both provabie and effective to do
4 Sifver Dol Clut v Cosgrtt! Neos Co, 80 Nev, L0, 111, 388 P34 923, 934 (1964}
L o e .»
~ ciling Shnproa on Conirarts § 63, at 228 (sophasiy added),
. RN Undes the doctrive of estoppel, T prevad! on an argumend of estoppel, the parly
. asserting the defense must prove four elemenis:
a i The party o be estopped must be apprised of the true facty
16 2, He st intend that bis conduct shall be acted upon, or
must 50 act that the party asserting estoppel has o vght
LN belisve i waz so infended.
12 2
3. The party asserting the esioppel must be ignorant of the
o rue state of faels;
R ]
14 4. He st have relied on his detriment on the conduct of the
party to he eatwopped. In addition sllence can raise an
18 satuppel qutle as effectively as can words. Tariane v New.
State Bask 121 Nev, 2017, 223, 112 P34 1058, 1062
Lé {Z003).
17 Here, Roge was awsare of Treasure {sland’s decision not {o zend mumerous nofices to the
18 attention of Susan Markosch after My, Dragal bad instructed Mr, Anthony o send all
18 notices {o his altention, Thus, Rose was sware that all fisture notices after Avgust 31,
23 2012 were being sent to My, Dragul and not Ma, Mearkusch. Simiiarly, when Mr. Dragd
21 asked Mr. Anthony o send all future notices to his atiention he obviously infended that
22 his conduct would be acted upon by Anthony, Mext, Treasure Isiand was clearly ignorant
23 to any change in ditection by Rose to change the person who the notice needed to be sent
24 to from Mr, Dhagul bock o Ms, Markosch sinve the evidence showed Dragul never
25 changed his direction to have all notices send to bis altention and his atiention alone.
26 Finally, Treasure Island met the last clewent since it relled 1o its detiment by sending the
277 natioe to the attention M. Dragul instead of Ma, Markusch,
g
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+ Eatoppel s also applivable since the evidence showed that nomerous notioss were senl (o
- the attention of M Drsgad and not Ms, Markusch afler the August 31, 2013 letter and
* neither Dragul or Rose abjocted, See also, Cheger, e v Plaimers and Decorators, B8
“ e, H9, §14, 653 P24 996, 99890 (1982 ("This cour has noted that the siience can
; ratse in estoppel guite as effectively as can words™)y Doddsiein v Mawma, 97 Nev, 589,
© 562 (Nev. 18981} (nternal oltations omitted) {"Thus, “a person remaining silent when
ouglit, i the excoss of good taith, to have spokes, will pot be allowed fo speak when he
¢ aught 1 the exerise of good falth, romain silont.™)
10 C. The Court finds that a8 o resull of the conversation betwoen Mr, Dragul and My,
Xy Anthony, Rose watved its right to claim the notice should have been sent to the atiention
12 of Ma, Mavkaseh instead of My, Dragol, His conduot in requesting that any future notices
13 be sent o him and him slone was sn intentional relinquishment of any requirement on
14 Treasure Island’s part to send the notice to attention of Ms, Markusch, In addition, the
faibure to raise any issues concmming the subsequent notiees, which were all sent o the
16 attention of Mr, Dragul and not Ms, Markusch evidence of intention o walve the nght
17 and thus a walver iy implicd from said conduct, Mokban v, MUM Grand Hotels, Ine, 100
15 Moy, 393, 596, 691 P2.d4 421, 42324 (1944}, See also, Hovas v Afontic fns. Co, 86
1o Nev, 356, SR8 (Nev. 1980} (internal citattons omitted), (The intent of waiver may be
e sxpressed o implied from the clroumstances.}
+ 0, Rose’s clabm is also without merit since # reesived actual notice and Ms
e ssrkusch bersell recelved notice. In Stonchenge Land Ca v Bewzer Homes fnvesimentds,
23 LAC#59% NEB. 2.4 835, 863 (Ohio 01 App. 2008} e court held that, "Where tere is
4 evidence of aviual notes, o technical deviation from s contractusl notice reguirement will
5 wn bar the action for breach of contract brought ageinst a party thet had actual notics”
=8 See wlvo, e, Folizzetio v Diigosiine, 128 8o 534, 536 (Lu 1954} {“IMiere
& informalities de not violste netice g0 long as they do not mislead, and give the necessary
28
G
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. wnformation to (e proper party.”); B4 of Comrs v Duwner Maring Bulk fne, 629 So.
¢ 2 127%, IZBY (La o App. 1993) (“Whore adequate notice 15 o faot given and iy |
: receipt {8 not contested, technicalitios of form may be overlooked”). I this case it i
4
clear Rose rocsived aciual notive and thus suffered no harm.,
o
R E, Treasore Island substantisily comphied with suy ootics obligations w Rose, I
" | Hardy Cor v SNMARE LEC, 126 Mev, 528, 836 {(Nev, 2010) the count found da
& substantial compliance with notice provisions s mot when the owner hasy sotual
3 knowladpe and is not projudiced. In this case it was clear Rose had sctual knowledge of
14 the notice and the opportunity fo cure the default during the wo-day nolics peried, This
11 provides the ffth reason why Rose’s srgumens that the nofice 1o i was inoffoctive has no
1% merw
13 ,
3. Roge may not rise Treasure Island’s fatlure o carbon copy Opermdora as g
14
iven the circumsiances in this case,
1g A, Rose cannot ralse any claims regarding Treasuve Island’s failure 1o notice Seffor
1 Frogs since that clabm belongs to Seffor Frogs. Sefior Frogs is not a party to this case,
18 Instend, the fasue only involves whaether or not Treasure Island’s termination of the Rose
15 fease was effective. Any notice obligations to Scfior Frogs were a separate obligation
26 thui Treasure Island had to Sefior Frogs and that is not an issue that could be raised by
71 RBose pursuant to esiablished law, Flerce v Ceapry Jar, 421 NE, 24 1252 {App. &t
25 Muss, 1981 (Notics to the insured and notice to the mortgages have discreie purposes, :
313 however, and it is &ifficult to see how, as to the party who receives nolice, & failure o
i4 give notcs o the other, oan be anyihing but merely formal, . . This quality of separais
25 obligations has been noted particularly, where, as in the metant case, the insurance policy
2 coniaing g so-calied ‘standard morigage clauge” (Cliations omitted.) Under that clause
o “the result has been that the Courts have held that the agreement of the company with the
a5 swigages being separate and divisible from that with the mongager. . ) Ser also, 2.8,
FHNNEMGER (::':,"s:f.i
~ L8
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: Filegood v, Awm. States Ins, Co., 638 NE2d 1193, 1195 (1, App. Ct. 1994) ({8 llainfs
: wiho adimittedly veceived notice and {falled 0 pay the premium, seeks o vold defendant’s
g purporied canceliation hased on the fortuitous fact thar defendant is woable to estublish
: that 1 notifled the mortgages. We agree . . that this would vesult In an unjustified
> weindfall’ o the insured”y Bradiey v, dssocs. Dive. Corp. 58 3o, 24 857, 858 (Fla. 1952}
s {finding that a defect i the potlee’s content did not fnvalidate the netice whore the defeat
! was relevant only 0 g third party) of 8ryoe v 51 Faud Five & Marine Jos (o, 783 P24
¢ 246, 247 (Ariz. App 198 CTAppellee’s failure o give dmely notice of the cansellation
: o the mortgages {8 vepdred by statute] bad no offect on the proper notice of
+ cancellation given appeliant by the premium finance company.”), Aflviate s o v
H MoeCroe, 384 8 EZ4 1, 2 (N.C 1988} (*Only defective notification to the insured renders
. canceliation of the policy ingffoctive and exiends the Hability of the jnsurer” ).
i3
14 8. Even if Roge could raize the snue of Treasure Toland's failirs o notics Sefiy
15 Frogs/Operadora 1t 18 estopped from doing so. Dragul told Anthony (o send any defanlt
18 maticss to bim and not anyone else. As a resull, when Anthony sent the notices o Dragul
50 and not anyone else RKose cannot argue that said notice was defective pursuant o the
o estoppel law and roasons cited ahove,
iz . - .
L Rose waived any olalms for the same reasons also, Similarly, Dragel’s insistence
o that any notlces be sert 1o him and him alone constitites a waiver of any argument that
4 Treasure Island should have sent the notice to SeBor Froge/Operadors,
27 i3, Rose’s failure 1o send the notice to Sefior Frogs under ifs own abiigaiio;!
g prechudes Rose from alleging that the notice was ineffechive since Sefior Frogs was not |
58 carbon copted. This is true under the dostrine of materfality, [f Rose felt that Treanue
S e faland s obligation o send the notice of defanlt to Seflor Frogs was a matevial form of iy
5 {as opposed 1o Sefor Frogs) contractual rights with Treasure Istand then it clearly would
58 have sent ihe nutice on to Sefior Frogs pursiant to i3 own contractual obligation. Hose
- L
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! not sending the notice 1o Sefor Frogs pursuant 1o its own contractunl obligations shows |

that although the notice obligation frow Treasure Bland to Seffor Frogs might have been

3 material to Hefior Frogs, Rose did not believe 1 was matorisl to i since i faded to send

: ar the notice to Seflor Frogs pursuant to ils own obligations.

H. The unclesn hands dociving slgo applies. First, since Rose recsived the rend from

its subtenant and did not turn those monies over to Treasure [nland. The fhets were clear

8 that the subtenant Uperadora would pay Rose F32,508 per month under the sublense and

o Rose would i offoct ke those emme mondes and pay those over o the landlord,
10 Although the subtenant Seftor Froge paid Rose $247 500 for Januavy, Febroary and
11 farchy of 2013 Rose did not {ake these monies and pay the Jandlovd Treasere fsland, §
13 cannot now complain that Treasure Istand’s fuilwre to notice Sefior Frogs somshow
13 excuses s now-performance under these circumstoness, Similarly, the wncloan hands
T4 doctrine prevents Rose from arguing that Treaswe Island’s failure o carbon copy
15 Operadosa on the May 14% Notice excuses Rose's non-performance since it had the same
18 sbligation and faded o do a0, Again Rose had clear contractial obligations to send sny
17 defanit notices it recelved 1o Seffor Frogs. The evidence is olear that Rose never seut any
15 notives it received from Treasure Island to Sefior Frogs including the May 14" Notice,
19 Therefore it cannot now allege that 1 s somwhow excused for ity non-performance under
T g contract with Treaswee Island because Treasure Island did not carbon copy Operadors,
2E

The unulean hands docirine generally bars 3 party from receiving equitable relief |
& because of that party’s own ineguitable conduct, ¥t precindes a party from afiaining an
squitable romedy when that party’s connection with the subject-matter or fransaction ju
“ viion has been unconscientious, unjust, or marksed by the want of good fuith, FPoarf v
> Fark, 126 Nev, 748 (2010 (“the Disirict Court found a connection between Appeliant’s
=8 mizconduct, breach of contract, and cause of action for uniust erwichment, ... substantisl
<7 evidence supports the District Cowt's decision w0 bar Appellant’s urjust envichment
28
o~ o
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clatm under the unclean hands dectrine.”™). While unelosn hands s generally regarded as
‘ ann armanent that soonds in equity, the Ninth Girowdt has recogotesd that “{tlhe woclean
} heards dostrine apphios not ondy 0 sguitable clalms, bul also W logal ones.” Adler v, Fed
i Rogashlic of Nigessa, 219 F.3d 869 (0 Cir, 2000 Mere Rose’s failurs to pay the vend o
; bogin with afler being poatd the swme by 118 sobtenant coupled sith ity insistence that
& Treasuve Inland not provide Operadora notice, and, perhaps most mmpodantly, fading o
’ seovide Operadora the defavlt votive itself, dospite #s specific contractusl oblipation to
¢ do sa, cansed sl the havm oo occur. I notice 1w Operadora was so important to Roge, i
’ should have sent the notice to Operadors el It foHows logleally that since Uperadorn
1o had already paid Rose the rent vecessary o cover the guarterty rent that was dus, Rose
"1 did not want Oporadorg 1o know that Rose had not paid the rent to Treaswe [shand. In
e any cvent, pursuant to the unclean hands doctring, Rose s provented from relving vpon
13
the inek of notics to Operadorn o exeuse s default since s own actions were macked by
the want of geod faith, It woold be urgust to allow it to use Treasure Inland’s futlure to
v copy Seffor Frogs to excuse i nonepayment of rent under the clrowmstances of this case,
1 4. Based on the foregoing, the court concludes thal Treasure Island’s wrminatioy of
e Bose, LLO s lease was affective and therefore, the lease is of ho further foree and effect.
1 g 5. The Cowrt also dendes Defendant’s counterciaims for the reasons listed above. In |
5o i addition, Treasurs Island has accepted the rent and thus Rose's claim thal Treaswrs Island
51§ breached the lease by failing to accept the rent s without merit. Indeed, the Court is unaware of
5o §oany claim that a tenant can make for the failure of the landlord to accept ront. AL all thmes
55 § Treasure Island aHowed Rose to continue to lsase the space pending the outcome of {hig
aq | Hilgation and Treasure Island’s fatlure to aceept the ront for a fow months pending the Cowrt’s
55§ decision on whether the acceptance of the ront would noel act as a waiver of Treasurs Island's
ng @ right o sesinate this lease {5 not an actual breach.
37
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A b i

CLERK OF THE COURT

ASTA

MICHAEL C. VAN, ESQ.
Nevada Bar No. 3876

SAMUEL A. MARSHALL, ESQ.
Nevada Bar No. 13718

SHUMWAY VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123

Telephone: (702) 478-7770

Facsimile: (702) 478-7779

Email: michael@shumwayvan.com
samuel@shumwayvan.com

Attorneys for Defendant/Counterclaimant

DISTRICT COURT
CLARK COUNTY, NEVADA

TREASURE ISLAND, LLC, a Nevada
limited liability company,
Case No.:  A-15-719105-B
Plaintiff Dept. No.:  XI

V.

ROSE, LLC, a Nevada limited liability
company,

Defendant CASE APPEAL STATEMENT

ROSE, LLC, a Nevada limited liability
company,

Counterclaimant
v,

TREASURE ISLAND, LLC, a Nevada
limited liability company,

Counterdefendant

1. Name of appellant filing this case appeal statement:
Defendant/Counterclaimant, Rose, LLC (“Rose”)
2, Identify the judge issuing the decision, judgment, or order appealed from:

The Honorable Elizabeth Gonzalez

3. Identify cach appellant and the name and address of counsel for each appellant:
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SHUMWAY - VAN

8985 South Eastern Avenue, Suite 100

Las Vegas, Nevada 89123
Telephone: (702) 478-7770 Facsimile: (702) 478-7779
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Attorneys for Appellant, Rose, LLC:

MICHAEL C. VAN, ESQ.

SAMUEL A. MARSHALL, ESQ.
SHUMWAY VAN

8985 South Fastern Avenue, Suite 100
Las Vegas, Nevada 89123

(702) 478-7770

DANIEL F. POLSENBERG, ESQ.

JOEL D. HENRIOD, ESQ.

LEWIS ROCA ROTHGERBER CHRISTIE LLP
3993 Howard Hughes Parkway, Suite 600

Las Vegas, Nevada 89169

(702) 949-8200

4, Identify each respondent and the name and address of appellate counsel, if known,
for each respondent (if the name of a respondent’s appellate counsel is unknown, indicate as much

and provide the name and address of that respondent’s trial counsel):
Attorneys for Respondent, Treasure Island, LLC:

PATRICK J. SHEEHAN, ESQ.
JOHN H. MOWBRAY, ESQ.
FENNEMORE CRAIG, P.C.
300 S. 4th Street, Suite 1400
Las Vegas, Nevada 89101
(702) 692-8000

5. Indicate whether any attorney identified above in response to question 3 or 4 is not
licensed practice law in Nevada and, if so, whether the district court granted that attorney
permission to appear under SCR 42 (attach a copy of any district court order granting such
permission):

N/A

6. Indicate whether appellant was represented by appointed or retained counsel in the

district court:

Retained counsel
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