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l. ,1752'8&7,211

SHFHQWO\ WKLV &RXUW LVVXHG D GHILVL

regardingSHWLWXKRGHUWOYYLQJ :ULW SBHWLWLRQ D

QG X

GHQLDO RI SBHWLWLRQHUVY ORWLRQ WR 'LVRLVYV

without considerabn of several important points of law and facts. Petitior
thereforerespectfully requeghis Court reconsider the December 27 Order
UHYHUVH WKH 'LVWRILEFMWERXIRWYHW GHQR I/QR

Specifically, Petitioners believe the folNng two points were no
considered in the December 27 Order. FirgBullingtoncaseupon which this

Court reliegequires this Court to look at both legislative intamd public policy

when determining extraterritorial application of Utah statutgisce statutes of

ers
and

Q WF

limitation are important matters of public policy, the statute of limitations poition

of Utah Code Ann. 8§ 51-32 must be extended extraterritorially.
Secondunlike the cases relied upon by this Court in reaching its deci
the partes here specifically agreed to subject themselves to Utah law, incl
the statute of limitationsontained within Utah Code Ann. §8732. This valid,
binding choice of law provision wa®itherpresent in nor taken into account

the Bullington or Nevarescourts, but should be given due weight here.

Sion,

iding

1 Unless otherwis@oted the capitalized terms herein have the same meahning

ascribed to them iRetitiones {Opening Briefand Reply Brief

1
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Based upon thidregoing, and as set forth in more detail below, Petitiogers

respectfully request this Court to review the overlooked arguments ,lopiamt
this Petition for Rehearingnd reversethe DVWULFW &R XUW YV

Motion to Dismiss.In the event this Court directs AFCU to answer this Peti

GHQI

ion

for Rehearing, Petitioners respectfully request this Court permit leavg for

Petitioners to file a Reply in support of this Petition.

. /(* $/ $5*80(17

A. STANDARD FOR PETITIO NS FOR REHEARING

Pursuant to NRAP 40(c)(2)his Court may consider a rehearing in the

following circumstances: (A) When the Court has overlooked

misapprehended a materfatt in the record or a material question of law in

DI

he

case, or (B) When the Court has overlooked, misapplied or failed to consjder a

statute, procedural rule, regulation or decision directly controlling a dispos
issue in the case
In the instant case, rehearing is necessary and approptegeant to

NRAP 40(c)(2)because, respectfully, it appears this Court has overlooke

2 See e.g, Am. Cas. Co. of Reading, Pa. v. Hotel and Rest. Employees
Bartenders Intern. Union Welfare Fyridl3 Nev. 764, 766, 94R.2d 172, 174

(1997) City of N. Las Vegas v. 5th & Centennidl30 Nev. Adv. Op. 66, 331

P.3d 896, 898 (20143eealsoBahena v. Goodyear Tire & Rubber CI26 Nev.
606, 609, 245 P.3d 1182, 1184 (201@) R W L QaJpaftikrDiék rehearing wil
be entertained only when the court has overlooked or misapprehsaded
material matter, or when otherwise necessary to promote substantial justic

2

bitive

d or

and
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misapprehended a material question of law in this aadea material fact in th
record xspecifically, theapplication of theBullington caseanalysisto the
extraterritorial reach othe statute of limitations portion of Utah Code Ann
57-1-32, as well as the ipact of thevalid, binding Utah choicef-law provision.
B. A REHEARING SHOULD | SSUE BECAUSE UNDER
BULLINGTON, 87%+16 67%$787( 2MITATION S
WOULD STILL APPLY.

Rehearing is necessary and appropriate pursuant to NRAP 40

\U

[€)(2)

becausavith all due respect, the Court overlooked an important second part of

theapplicable case laanalysis which requires the Court to look at public poli
in addition to legislative interib determinavhetherthe statute at issue ought
be applied exaterritorially. If public policy so requirestas it does heretthe
statute must be applied extraterritorially even if the legislative intent doe
indicate extraterritorial reach.
1. 7/7KH 8WDK 6 XS U HhRllihgtoR RddigibfiRequires
This Court To AnalyzeBoth Legislative Intent And Public

Policy To Determine Extraterritorial Application Of Utah
Code Ann. 8 571-32.

,Q UHDFKLQJ LWV GHWHUPLQDWLRQ WKDG

apply in this matter, this Court relied upon a prior deaisimm the Utah

y

\J

[O

5 not

Supreme CourtBullington v. Mize 25 Utah 2d 173, 178, 478 P.2d 500, 503

(1970) whichthis Court found to stand for the proposition tb&h Code Ann.




1 || 8 571-32does not applgxtraterritorially. SeeDecember 2Drder at pl11.

2 Pursuant t@ullington, however there are actuallijwo aspectgshatmust
3| be considered indetermining whether a Utah statute will be extshd
4 | extraterritorially = first, whether the language of the statwepresss a
5 | legislative intent to extend its protectiertraterritorially, andecond whether
6 | public policy existsthat would be contravened if the statutents applied

7 | extraterritorially. 25 Utah 2dat 178, 478 P.2&t50304 3>: @ KHWKHU D

o

statute would be applied to protect a detemidsued on a deficiency relating

foreign land, must depend on timerpretation of the statutén the light of its

policy =~ F L@0hfl@gtd of Lawg 232, 2(a)(2), p. 61)].
In discussing the second portion of Himveanalysiswith respect to Utah
Code Ann. 8§ 571-32, the Bullington Courtnoted that

The traditional test used intgemining whether the public policy of
the forum prevents the application of otherwise applicable conflict
of-laws principles was well expressed by Justice Cardozo in Loucks
v. Standard Oil Co. of New York, 224 N.Y. 99, 120 N.E. 198, to the
effectthatfoHLJQ ODZ ZLOO QRW EH DSSOLHG| LI
fundamental principle of justice, some prevalent conception of good
16 morals, some deep RRWHG WUDGLWLRQ RI WKH

171 1d. at179, 478 P.2a@t504 (internal citations omitted).
18 TheBullington Court then went on to discuss whether enforcing the gitus
19| zTexas tlaw, rather than extending the forusttah tlaw extraterritorially,
20 || would violate fundamental Utah jurisprudendd. at180, 478 P.2&t504. The

21




1 || Bullington Court ultimately concluded that allowing the deficiency judgment
2 | amount in accordance with Texas law would not violate Utah public pdlity
3| at180, 478 P.2@&t504-05. Critically, theBullington Courtfocused exclusively
41 on the deficiency judgment amount statutory provision, without analysis or
5 | reference tahe statute of limitations component discussing and deciding np
6 | public policy violation would occurSeeid.
7 Here, adetermination regarding extraterritorial application of Utah Cpde
Ann. 8 571-32 must include botlthe firstand secongbarts of the Bullington
analysis. The December 27 Oraroneouslyfocuses exclusively on tHest
half of the Bullington analysis, DGGUHVVLQJ WKH 8WDK QHJL"
respect to Utah Code Ann. 8-8732without any reference tine second portior

of Bullington. SeeDecember 2'0rder atpp. 11-13. Given thatthe Decembel

27 OrderspecifiesWKLV &RXUW ZLOO ORRN WR D FKIRVHC

WKH\ KDYH DOUHDG\ GHWHUPLQHG ANK iFsoyVappy W X W

that ruling 2 it is necessary for this Court tpaly both steps of th8ullington
16 | analysis, rather than just thiest half.
17 Since theBullington Court, when analyzing the second step of the prodess,

18 | focused only on the deficiency amount gsien and did not address the statyite

U

19| of limitations portion of Utah Code Ann. 8§ 8732, this Court must therefor

20

01 sSeeDecember 2Drder at p. 9.




1 || look to whether special public policy circumstances necessitate extraterrjtorial

2 | enforcement of Utah CedAnn. § 571-32regardless of legislative intent.

3 2. Utah Law Holds Statutes Of Limitation Constitute
Important Matters Of Public Policy, Thereby Requiring

4 Extraterritorial  Application Of The Statute Of
Limitations Contained Within Utah Code Ann. § 571-32.

5

6 As discussed above, pursuanBudlington, even if legislative intent doep

7 | notindicate a Utah statute is meant to be applied extraterritotiaiZourt must
assess whether failure to extetite statuteextraterritorially would violate
fundamental Utah jurisprudenclel. at180, 478 P.2dt504. If so, it isnecesary

to extend the Utah statute at issued. The Bullington Court, in assessing
extraterritorial application of Utah Code Ann. 8 582, did not discuss or weigh
public policy regardinghe statute of limitations provisiorid. at 180, 478 P.2d
at 504-05. Rather,the Bullington Courtnarrowly focused otthe pullic policy

LPSOLFDWLRQV RI WKH VWDWXWHYV .GeddFLHQF\

OtherUtah courts though,have long held that statutes of limitatiare

16 | important mattes of public policy. SeeFalkenrath v. Candela Corf@80 Utah

17| Adv. Rep. 25 374 P.3d 1028, 1031Utah Ct. App. 2018 Ireland V.
18 | Mackintosh22 Utah 296, 61 P. 901, 902 (1900jstating that
19 FRQVWUXFWLRQ LQWHUSUH WhishwRl ot eflactialiy W X \
20 || accomplish the purpose of the statute should be adopted. The purpose| of the

21




1 | statute is the same both in casevolving the title to tangible property, and jn
2 | cases relating to the enforcement of the obligations of contradtaihn v.

3| Mount, 13 Utah 108, 44 P. 1036, 1037 (1898drton v. Goldminer's Daughte

41 785 P.2d 1087, 1091 (Utah 1988progated on other groundseealsoHirtler

S| v. Hirtler, 566 P.2d 1231, 1231 (Utah 197Tinding acontractual waiver of
6 | statutes of limitation was violative of public policy and therefore void)ah
7 | courtshave noted that statutes of limitation are public policy matters bedause
%¥he law has long recognized the negal prevent the enforcement of &gl
claims,{ reiterating that

[A]t some point in time after the defendant has become liable for
damages he must, in fairness, be protected from sultecause of

the drying up or disappearance of evidence that might have been
used in the defense, besauof the desirability of security against
old claims brought by persons who have slept on their rights, or
because the judicial system may not be able to handle stale claims
effectively.

Falkenrath780 Utah Adv. Rep. 2874 P.3dat 1031 (citing 4 Am. Jur.Trials §
15| 441(2) (2016).

16 Here, the public policy immrtanceof statutes of limitations necessitate
17| extraterritorial application ofhe statute of limitations contained withigtah
18| Code Ann. 8§ 571-32. Unlike the deficiency judgment amount provision, the
19 | threemonth limitation provisionof Utah Code Ann. § 571-32, as a statute of

20 | limitations, carries significant public policy weightSeeFalkenrath 780 Utah

21




1| Adv. Rep. 25374 P.3dat 1031 Ireland 22 Utah 296, 61 Pat 902 Kuhn, 13
2 || Utah 108, 44 Pat 1037 Horton, 785 P.2cdat 1091, Hirtler, 566 P.2dat 1231
3| Indeed, Utah jurisprudence requires the statute of limitatgrovision to be
4| constructed in a way that accomplishes its purpose, prevening the
5 || enforcement of stale claim$&eelrelard, 22 Utah 296, 61 Rt902 Falkenrath
6 || 780 Utah Adv. Rep. 25374 P.3dat 1031 Failure to extend the statute pf
7 | limitations extraterritorially would thus violate fundamental Utah jurispnede
As such,the second part of thBullington analysisrequires that the statute ¢f
limitations portion of Utah Code Ann. 8§ 5732 be etended extraterritorially
due to the public policy consideratiorBullington, 25 Utah 2cat 180, 478 P.2d
at504. Accordingly,rehearing othe December 27 Order declining to extend
Utah Code Ann. § 571-32 extraterritorally is necessary

3.  Unlike Bullington and Nevares The Parties Here

Specifically Agreed To The Statute Of Limitations In
Utah Code Ann. 8 571-32.

As this Court noted, thBullingtondecision did not touch upon the statyte
16 | of limitations portion ofUtahCode Ann. § 571-32. The Bullington Court was
17| focused upon whetherEexasresident could pursue @oloradoresident for a
18 | deficiency resulting from the sale of property in Tex&s.at175, 478 P.2ét
19 | 500-01. There was no choice of law provisimvolved the partiesn Bullington

20 || had not agreetb abide byand comply with Utah lawSeegenerallyid.

21
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The other case this Court relies upNeyares v. M.L.$2015 UT 34345

P.3d 719 (Utah 2015pIsoaddressed matters entirely unrelated to statute
limitations or contractual choice of law provisian®kather, lie NevaresCourt
looked at whethegparental rightsvere foreclosed under Utah Codan. 878B+
6411 and found the statute diabt apply to sexual activity between noah
citizensoutside of Utah 2015 UT 34345 P.3dcat 722

In contrast bre, thepartiesalreadyagreed toextraterritorial application of
the statute of limitations containedliitah Code Ann. § 51-32. Specifically,
unlike Bullington and Nevares the instant action revolves around a val
bargaineefor agreementvith a choice of law provisiomgquiring any action ta

HILVW ZLWKLQ WKH UN¢iher theBullir&wiiné&r fisvateRalivts

FRQVLGHUHG WKH LPSOLFDWLRQ RI DQ DJUH

statutes when reaching their decisions. Inddex\NéevaresCourt hadto clarify

that Utah statutes do not seek out individuals in other states to impose
requiranents because the parties involved had not made any agreeme
comply with Utah law Seeid. at2015 UT 34345 P.3dat 722

Here, though, the parties deliberately availed themselvéiseodfaws of
Utah, DQG VRXJKW WR EH VXEMHFW WR 8WDK{
subject to Utah lavexcept forthe statute of limitations, despite the existence

a valid choiceof-law provision, is an absurd result unsupported by the patti

s of

id,

HPH

their

Nt to

vV VW

of

ne




1| Utahcase law. Accordingly, for this additional reason Utah Code Ann. 8157
2 | 32must be extended extraterritoriaind a rehearing should issue

3. &21&/86,21

4 Based on the foregoinggetitionergespectfully request this Court to grant
5 | this Petition for Rehearing andversetheDistrict CR X UWQIMD GHR I 3HW LW
6 || Motion to Dismiss In the eventhis Court directAFCU to answer this Petitior
7 | for RehearingPetitionersalso respectfully reqst that this Court permit leave

8 | for Petitionerdo file a Reply in support dhis Petition

9 Dated thisl6th day ofJanuary 2018.

10| REID RUBINSTEIN & BOGATZ CV3 LEGAL

11| By:.__ /s/ Jaimie Stilz, Esq. By:_ /s/ Charles M. Vlasic lll, Esq
I. SCOTT BOGATZ, ESQ CHARLES M. VLASIC I, ESQ

12 Nevada Bar No. 3367 Nevada Bar No. 11308
JAIMIE STILZ, ESQ. 3016 W. Charleston Blvd., Ste 1

13 Nevada Bar No. 13772 Las Vegas, Nevada 89102
300 South 2 Street, Suite 830 Telephone: (702) 551178

14 Las Vegas, Nevada 89101 Facsimile: (702) 551178
Telephone: (702) 778000 cvlasic@cv3legal.com

15 Facsimile: (702) 77900 Attorneys for Petioners
sbogatz@rrblf.com

16 jstilz@rrblf.com
Attorneys for Petitioners
17

18

4 Such a result would also be unsupportedNleyada law as well.SeeNRS
191 11.020 (statingin relevant partW K D Wer? a £&se of action has arisen|in
another state, or in a foreign country, and by the laws thereof an action thjereon
20| cannot there be maintained against a person by reason of the lapse of tjme, an

01 action thereon shall not be maintadregainst the person in this State

10




1 &(57.,),&%$7( 2) &20,3H1&(

2 1. | hereby certify that this Petition for Rehearingmplies with the
3 | formatting requirements MRAP 32a)(4), the typeface requirementsNiRAP

41 32(a)(5) and the type style requirementN&AP 32a)(6) because:

5 [X] This Petitionhas been prepared in a proportionally spaced typeface
6 usingMicrosoft Word 2010n Times New Roman }goint font.
7 2. | further certify that this Brief complies with the page or tyodume

limitations of NRAP 32(a)(7)(C)becausdt:

[X] Does not exceetlO pages

3. Finally, | hereby certifyhiat | have read thiBetition for Rehearing
and to the best of my knowledge, information, and belig$, ot frivolous or
interposed for any improper purposd. further certify that thisPetition for
Rehearinggomplies with all applicable Nevada Rules of Appellate Procedufe

Dated thisl6th day ofJanuary, 2018

REID RUBINSTEIN & BOGATZ

16 By.__ /s/ Jamie Stilz, Esq.
|. Scott Bogatz, Esq.
17 Nevada Bar No. 3367
Jaimie Stilz, Esq.
18 Nevada Bar No. 13772
300 South # Street, Suite 830
19 Las Vegas, Nevada 89101
Telephone: (702) 778000
20 Attorneys forPetitioners
21
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| hereby certify that on th&6" day of January, 2018ur officeserved a

copy of the foregoingPETITION FOR REHEARI NG upon each of the

following partiesby deposiing a copy of the same in a sealed envelope in

United States Mail, Las Vegas, NevaBast-Class Postage fully prepaid, ttee

following:

The Honorable Jerry A. Wiese
Eighth Judicial District Court
Department 30
Regional Justice Center
200 Lewis Avenue
Las Vegas, Nevada 89155
Respondent

Stanley W. Parry, Esq.
Timothy R. Mulliner, Esq.
Matthew D. Lamb, Esq.
BALLARD SPAHR, LLP
One Summerlin
1980 Festival Plaza Drive, Suite 900
Las Vegas, NV 89135
Attorneys for Real Party in Interest

/sl Kristee Kallas
An employee oReid Rubinstein & Bogatz
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', 6&/26867%$7(0(17

The undersigned counsel of record certifies that theong are persons
and entities as described in NRAP 26.1(a) and must be disclosed.

representations are made se fastices of thiCourt may evaluate possib

disqualification or recusal.

1. Parent Corporation d?etitioners N/A.

2. Publicly Held Sheeholders oPetitioners N/A.

3. Law Firms who have appeared féetitioners

X Bogatz Law Group

3883 Howard Hughes Parkway, Suite 790
Las Vegas, Nevada 89169

X Reid Rubinstein & Bogatz
300 S. 4 Street,Suite830
Las Vegas, Nevada 89101

x CV3 Legal

3016 W. Clarleston Blvd., Suite 170
Las Vegas, Nevada 89102

Dated this23rdday ofApril, 2018.

REID RUBINSTEIN & BOGATZ

By:

/s/ Jaimie Stilz Esq.

|. Scott Bogatz, Esc%.
Nevada Bar No. 3367
Jaimie Stilz, Esq.

Nevada Bar No. 13772
300 S. 4 Street Suite830
Las Vegas, Nevada 89101
Attorneys for Petitioners
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l. 67$7(0(17 2) 48(6718 35(6(17("

A. WHETHER THE COURT OFAPPEALS ERRONEOUSLY
AFFIRMED THE DISTRIC7 &285796 '(1,$%/
3(7,7,21(567 02 TCROISMISSWHEN 7+,6 &285]
PRIOR CONTRARY DECISIONS INKEY BANK, MARDIAN,
AND PIONEER TITLE REQUIRE UT$+96 67%$787(
LIMITATIONS TO BE APPLIED HERE?

B. WHETHER THE COURT OFAPPEALS ERRONEOUSLY
AFFIRMED THE DISTRIC7 &285796 '(1,$%/
3(7,7,21(569 02 TCPOISMISSWHEN 7+,6 &285]
PRIOR CONTRARY DECISION IN WINDHAVEN REQUIRE
87%$+16 67%$787(MTJATIONS TO BE APPLIEDHERE?

C. WHETHER THE COURT OF APPEALS ERRONEOUSLY
AFFIRMED THE DISTRIC7 &285796 '(1,$/
3(7,7,21(567 027,2Q DISMISS WHEN THE
LANGUAGE OF BULLINGTON AND PUBLIC POLICY
CONSIDERATIONS 5(48,5( 87$%$+16 BTVE7O0F
LIMITATIONS TO BE APPLIED HERE?

. 67$7(0(17 2) 5($62%69.(: .6 :$55%17("

$V GLVFXVVHG IXUWKHU EHORZ WKH &RX

WKLV &RXUWTV S UKey IBarg HViatdiah RP@neerl Ttle and

Windhaven all of which, when applied to this matter, require enforedroéthe
Utahchoiceof-law provision and pertinent statute of limitations.
$GGLWLRQDOO\ WKH &R X BolirRtbnissaSiabe®dV

first impression of general statewide significamite to the creation of a ney




. 02*$

300 South # Street, Suite 830
Las Vegas, Nevada 89101

58%,167(,1
702.776.700 | FAX: 702.776.7900

5C

10

11

12

13

14

15

16

17

18

19

20

21

rule requiring interpretaon of a foeign VW D W H { kegardivgtexttale#itoria

application of its statutes.

Finally, this matterinvolves fundamental issues of statewide public

importance = specifically, the application (or lack thereof) of statutes

of

limitation, which ths Court has continually held to embody important pulplic

policy considerationsSeeWinn v. Sunrise Hosp. & Med. Ctr128 Nev. 246,

257, 277 P.3d 458, 465 (201@juoting Petersen v. Brued 06 Nev. 271, 274

792 P.2d 18, 19 (1990)City of Fernley v. State, Dep't of Tax32 Nev. Adv.

Op. 4, 366 P.3d 699, 706 (2018ppicko v. Young 114 Nev. 1333, 1339, 97

P.2d 789, 793 (1998)

.  %5,.() &67(0(17 2) )$&76

A. THE LOAN AND LOAN DO CUMENTS

On April 11, 2002, Real Party In InteresAmerica FirstFederal Credit

8QLRQ 33%)hd@Petitionersentered into a Business Loan Agreem

3/RDQ $JUHHPHQW  FCU Z&addd HP&titiones approximately

same dg, AFCU and Petitiones executed a Commerciédromissory Note

PNt

$2,900,0060 GHYHORS D SDUFHO RI. $PAR®HIIORZ \That3lUR S

31RWH"™ DQG 7UXVW 'HHG ZLWK $VVLIJQPHQW RI

the Note (the Loan Agreement, Note and Deed of Trust are somet

FROOHFWLYHO\ UHIHUUHG WR KHBAQOQODV Wi

mes

(H 3/
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The Loan Agreement contaD Q 3$S S O L F Di&auSebtovibiag:
Applicable Law. This Agreement (and all loan douants in
connection with this transaction) shall be governed by and construed
in accordance with the laws of the State of Utah.
3% ,QO DGGLWLRQ WKH /RDQ $JUHHPHG(
specifying 37KLV $JUHHPHQW LV IDF FAHKSHV 6/\8 DEA H H
B. THEACTION
On October 4, 2012, ACU caused the Property to be sweid nonjudicial
IRUHFORVXUH WKH 3)RRAIFOOOR.\ARCOWHdidb DaD seek g

deficiency judgment within three months after the Foreclosuee d&sldie Utah

Code Ann. § 571-32, which stipulatsa threemonth statute of limitations fof

deficiency actions|d. It was not untilApril 4, 2013 texactly six monthsafter
the nonjudicial foreclosure sale of the PropetthatAFCUfiled the underlying
Complaint seeking a deficiency judgment agalpstitioners. 1 PA0O000O0L.

Petitionerdiled an initial Motion to Dismissbased on forum/jurisdictior

W F|

issueson July 29, 2013 WKH 3, QLWLDO ORWIFRQOWE&R Th&/ PLV

district court granted PetitiongVy ,QLWLDO ORWLRQ WR 'L

appeal, this Court overturned the district court, holding the forum

jurisdiction selection clauses were permissive rather than mandatory.

PA00009091. This Court specifically did not address the isststatute of

OLPLWDWLRQV VWDWLQJ WKDW 2EHFDXVH W

y

VPL'

and

1

KH (
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GR QRW DGGUHVNRQWKDGDOWXWLH RI OLPLWDWL
PRQWK VWDWXWH RI OLPLWDWLRQV@ KHUH 3
Upon remand, Petitionersédil the underlying Second Motion to Dismiss
on August 24, 2016. 1 PA000099The district court issued an Order ¢n
December 14, 2016erroneously GHQ\LQJ 3HWLW LNOGoH Wov|f 6F
Dismiss. 1 PA0O00191.

Petitioners subsequently filed a Petition foritWof Mandamus and
Prohibition with the Court of Appeatsn January 10, 2017In an Order issuedl
on December 27, 2017, the Court of Appeals erroneously upheld the djstrict
FRXUWTV GHQLDO RI 3HWLWLRQ HRetiginedHifeR GG OF
Petiion for Rehearing on January 16, 2018, which the Court of Appeals dgnied
on March 26, 2018.

V. /(*$/ $5*80(17

A. STANDARD FOR PETITIO NS FORREVIEW
A party aggrieved bgdecision of the Court of Appeals may file a petitipn

for review with ths Court. SeeNRAP 40B; Jacinto v. PennyMac Corpl29

Nev. 300, 303, 300 P.3d 724, 726 (201Bursuant to NRAP 48, this Court
consides the following factordfor a Petition for Review: (1Whether the
guestion presented is one of first impression of general statewide signifigance;

(2) Whether the decisioof the Court of Appeals conflicts with a prior decisi

\d

n




. 02*$

58%,167(,1
300 South # Street, Suite 830
Las Vegas, Nevada 89101
702.776.700 | FAX: 702.776.7900

5C

10

11

12

13

14

15

16

17

18

19

20

21

of the Court of Appeals, the Supreme Court, or the United States Supreme
or (3) Whether the case involves fundamental issues of statewide g

importance.SeeNRAP 40B(a)

In the instant cas®etitioners submit review isecessary and appropriate

based on all thredRAP 40Bfactors.
B. THE COURT OF APPEALS ERRED IN UPHOLDING THE
',675,&7 &2857M6IAKDOF 3(7,7,21(567 6(&2
MOTION TO DISMISS IN CONTRADICTION OF THIS
COUR796 35,25 5(/(9% ELISIONS.

Pursuant to the valid choiad-law provision in the underlying loa
documentsAFCU was requiredb abide bytbut subsequently failel comply
with = 8 W D K § VmamK Brddute of limitations By upholding thedistrict
CRXUWTV HUURGHRXWGRQHD ® R6 HF R,@heé Cotuf
$SSHDOV LQFRUUHFWO\ DF FtHep@tihéent Biadstaflite of

limitatons FRQWUDU\ WR WKLV & KxyBah§ Wa&lidn &d

Pioneer Title

1. The Court Of Appeals Erred AsPursuant To Key Bank

Court;

ublic

—

RQ
LROI

GHF

The Utah ChoiceOf-Law Provision Appli HV 7R $)& 8TV

Statutory Deadline For Filing A Deficiency Action

In Nevada, an owbf-state choicef-law provision contained in the loan

documents still applies to the deficiency action even when the foreclosur,

deficiency action take place in stagersuant to Nevada procedurkey Bank

e and
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of Alaska v. Donnels106 Nev49,52,787 P.2d382, 384 (1990)

In Key Bank this Courtheld out-of-state lawapplies in a Nevada
foreclosure/deficiency action when the promissory note so specitieat 51-
52, 787 P.2d at 38&mphasis added)The exception to this rule occurs wheén

an outof-state statuteé L Q G Ls|Falx\@br idtent to limithe effect of the statute

\1%4

to foreclosures under those sections Id. at 53, 787 P.2dat 38485

(emphasis in original In other wordsif a choiceof-law provision specifies &

i

foreign state, then that (W H{V ODZ DSSOLHV KRZHYHU
occurs LI WKH IRU Htatu@, byWsDowrHviiovding explicitly limits its
foreign applicationthe statuteannot bepplied Thus, if a foreign statutdoes

not explicitly limit its foreign aplication (whether by specifically stating |t

applies extraterritorially or by simply remaining neutral/illustrative), then|the

Key Bankexception does not apply.
Here, the choiceof-law provision in the pertinent loan documenis
specifies Utah law applies, at@hguage irthe relevant Utah statute does rjot
explicitly limit its foreign application Thereforethe statute must be applieg.
Utah Code Ann. § 51-32 states in relevant part:
At any time within three months after any sale of property under a

trust deed as provided in Sections23, 571-24, and 571-27, an
action may be commenced to recotlex balance due. .

As detailed further below, this statutory provision is illustrative rather than
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exclusive; it does not contain the offsetting exclusionary commathkkstatute
at issuein Key Bank This illustrative provisiondoes not contain any
exclusionary referenceo property located in Utah. Accordingly, pursuant
Key Bank the threemonth Utah statutory deadline must be applied. S
AFCU filed the underlying action outside the threenth period, its claims ar
statutorily barred.

2. The Court Of Appeals Erred As Pursuant To Mardian,

The Utah ChoiceOf-Law Provision $SSOLHV 7R
Statutory Deadline For Filing A Deficiency Action

This Court reaffirmed theKey Bank decision by holding that when
foreclosure and deficiency action take place, theobstate choicef-law
provision in the loan documents LQFOXGLQJ WKH Md&itidhtyl

actionlimitation period zstill applies. Mardianv. Greenberg Family Trust31

Nev. Adv. Op. 72, 359 P.3tD9,111(2015)

In Mardian when addressing whether to apply the foreclosing g

(Arizona) statute of limitations versus the cheafdaw state (Nevada) statute

of limitations, this Court reterated and expressly cited tiKey Bank in
concluding the choicef-ODZ VWDWHYV GiHdUdhD th® statu@iy

limitation period twould apply.ld., 359 P.3d at 111 §B]ecause of the choice

of-law provision, Nevadalaw2 SDUWLFXODUO\ 1HYDG D $e¢

NRS 40.455(1% applies in this case See Key Bank of Alaska v. Donné&l36

to

nce

$)&8

el

LHG

tate

z \/

OLP!




. 02*$

58%,167(,1
300 South # Street, Suite 830
Las Vegas, Nevada 89101

702.776.700 | FAX: 702.776.7900

5C

10

11

12

13

14

15

16

17

18

19

20

21

Nev. 49, 52, 787 P.2d 382, 384 (1990.. HPSKDVLV DGGHG

This Court then examined whether the pertinent deficiency stahyte
their own wordingexplicitly limited their application. Id., 359 P.3d at 112
Having concluded the statutes did not limit applicatioms @ourt ultimately
found the statute of limitations from the chowmlelaw state applied and th
creditor was barred from seeking deficiency judgment due to filing outsid
limitation period. Id., 359 P.3d at 112Therefore, when readirigey Bankand

Mardiantogether, it is cleathe rulein Nevada remainthat regardless of wher

e

b the

al

-

a deficiency action is brought or the underlying property is located, the eHoice

oflaw prRYLVLRQ FRQWDLQHG LQ WKH ORDQ GRFXP

apply toall aspects of deficiency proceedingsl. As such, the choicef-law
provision at isv XH KHUH UHTXLUHV WKDW 8WDKY{V
limitations, must be applied.

3. The Court Of Appeals Erred By Allowing AFCU To
Avoid Its Obligations Under The Loan AgreementWhen
AFCU Failed To File For Deficiency Action Within The
Requisite Three-Month Period.

W LV ZHOO VHWWOHG LQ 1HYDGD WKDW
courts will enforce their contracts if they are not unconscionable, illegal,

YLRODWLRQ RI BivebH0O.IRfve8oR Z5INEX. 410, 429, 216 P.3d3

ODZ

3>S

DI in
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226-227(2009) (citing NAD, Inc. v. Dist. Ct, 115 Nev. 71, 77, 976 P.2d 99

997 (1999). In fact, ths Court has specifically held:

It is not a proper function of the court teweite or distort a ontract
under the guise of judicial constructioiithe law will not make a
better contract for parties than they themselves have seen fit to
enter into, or alter it for the benefit of one party and to the
detriment of the other. The judicial function of eaourt of law is to
enforce the contract as it is written

Pioneer Title Ins. & Trust Co. v. Cantrelll Nev. 243, 24246, 286 P.2d

261, 263(1955)(internal citations omitted) (emphasis added).
By upholding thedistrict cRXUWY{V GHFLVLRQ WKH
incorrectly permittedAFCU to avoid the tems of its agreement in this matte

The facts are simple and undisput#tie Loan Agreement contains a cheafe

i,

&R X

law provision designating Utah law. 1 PA000114. Pursuantto Utah law, a {hree

month statute of limitations applies to deficiency actiddsah Code Ann. § 57
1-32. AFCU waited six months after the foreclosure sale before filing
underlying deficiency action. 1 PA000001. AFCU maneuvered arg
immediate dismissatand its contractual obligation toide by Utah lawzby
filing in Nevada, rather than Utah. 1 PAOOOO®. allowing AFCU to maintain
the underlying action, the Utah choioklaw provision is impermissibly

rendered meaningless in contraventioh 1HYDGDYV SROLF\

hU

the

nd

R
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contractual povisions. SeePioneer Title Ins.71 Nev.at 245246, 286 P.2dt

263

Indeed, any choicef-ODZ SURYLVLRQ ZKHUHLQ WKH FI

imtDWLRQV LV VKRUWHU WKDQ 1HYDGDYfV 4LOO

creditors flock to Nevada to file for deficiency action so as to avoid their

contractual choicef-law obligations. Such a result is impermissible gnd

distinctly contravenes ih & R X @xpli§ivholdings inKey BankandMardian
AFCU must therefore be unequivogalbarred from pursuing deficienc
judgment against Petitioners. Accordingly, tBeurt of Appealserroneously

affirmedthedistrict cR X UWMHVD Q G 3 H W RattibirfQ R&VMVIMust be

granted.
C. THE COURT OF APPEALS ERRED IN UPHOLDING THE
DISTRICT COURT 16 '(1,%/ 23(7,7,21(567 6(&?2
MOTION TO DISMISS DE SPITE THE ILLUSTRATI VE,
APPLICABLE NATURE OF THE STATUTE AT ISSUE, IN
CONFLICTWITHTHISC 2857 TWINDHAVEN RULING.
This Court need merelpok to the holdings okey BankandMardianto
find the ORZHU EleaK &dmwmithi respect to denial oBHW LW LR QK

Motion to Dismis. In addition, theCourt of Appealsalsoerred byfailing to
applythLV &R X UW 1 WiKdR&@€pib tQis mater
As explainedfurther above, théKey Bank exception only applies ftc

exclusive, not illustrative, anteficiency statutes.This Courtwent to great

10

uvTm

A
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lengthsin Key Bankto detal whyWKH SKUDVH 3XQGHU D GH

by AS 34.20.070

ZDYV H|[FRMeatYharyilustrative.Indeed,

HG F

this Court inKey Bank specifically called out the commas as the first and

foremost reasoffor its decision V W Dihé lof@sdtting commaf indicafe] a

clear intent to limit the effect of the statute to foreclesuinder those section

especially because AS 34.20.070 expressly refers to deed of trust conve

of propertylocated in Alaska. 106 Nev.at53, 787 P.2&t 384

Meanwhile, in Windhaven ths & RXUW H[DPLQHG Zk\

deficiency statute is illustrative, rather than exclusive. NRS 4QL456¢ anti

deficiency statute in questiam Windhaven provided in relevant part:

[U]pon application of thgudgment creditoor the beneficiary of
the deed of truswithin 6 months after the date of the

foreclosure saleor WKH WUXVWHHYY VDOH KHO

107.080 respectivelyand after the required hearing,..?

Thus, inWindhaven this Courtconclued WKH SKUDVH 3WU

SXUVXDQW WR 156

KDV QR OLPLWLQJ ODQJXDJH DQG QR

" ZDV L OO X¥xManDdWRS

5,

yances

1HY

G S

XV W
4 UD

WLQ.

foreclosure sales and ttas sales held pursuant to NRS 107.080, the statute

does not indicate that it precludes deficiency judgments arising fromn

1 NRS 40.45%as since been amended.

2 Emphasis added.

11
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nonjudicial foreclosure sales held in another staté Branch Banking v.

Windhaven & Tollway, LLC 131 Nev. Adv. Op. 20, 347 P.3d B)3041(2015)

(emphasis added).

In short,this Court inWindhaverheld WKDW EDVHG XSRQ- KRZ :

GHILFLHQF\ VWDWXWH ZDV GUDIWHG ZLWK WKH

fact that \RS 40.4581) containedno_express iimitation on its application tg

non MXGLFLDO IRUHFORVXUH VDOHV KHOG LQ® DF

1 HY D G D-@eficien@ygthtutelid apply in that caseld.
Here, the Utah statute is much more similar to the Nevada statute th
Alaska statute AS 34.20.10@ontained clear and distinct commaskay Bank
Court explicitly relied on to determine an exclusive intent. NRS 4014%Hhd
Utah Code Ann. § 51-32, on the other hand, contain no such limitiog
restricting commas. A comparisontbie Nevadand Utahdeficiency statute
with the Alaska deficiency statute makes this clear: NRS 40.45%61¢s
SWUXVWHHTY VDOH KHOG SXUVXDQW WR -1-3%
states3XQGHU D WUXVW GHHG D-Y¥-23,BRIY4,GhtG71- (
“in contrastto AS 34.20.100 which states,*XQGHU D GHHG
authorized by AS 34.20.074®B4.20.130. ...~

Moreover, the Nevada and Utah statutes are very neutrally worded

an the

D 6H |

R

with

no reference or tie specifically to their respective states. This neutral wording is

12
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important becausX QOLNH $ODVNDYfV GHILFLHQF\1\8%
tike NRS 40.455(1)may beextraterritorialy appled The additional statute
set apart in commas in AS 34.20.16@Gdenced an intent for that statute
exclude foreign applicality. In contrast, the additional provisions in tk
Nevada and Utah statuteswhich, again, were not set apattare also very
neutrally worded, with no reference or tie to property in their respective s
Therefore, unlike AS 34.20.10fut similar to NRS 40.455(1xthe former of
which by its own terms restricted deficiency actions to Alaska foreclosure:
latter of which merely illustrated examples of foreclosure methsithe Utah
statute couldand should be utilized in any state. Accordingly, the Utah sta
is illustrative andpursuant taKey Bank its statute of limitations should hay
been appliethere Therefore, theCourt of Appealserroneouslyaffirmed the
districtc RXUWTTV UXOLQJ BE® BWMRQQWLRWHBHV.LHZ
D. THE COURT OF APPEALS ERRED IN UPHOLDING THE
', 675,87 &2857716,%¥M12) 3(7,7,21(BETOND
MOTION TO DISMISS DE SPITE THE FACT THAT UNDER
BULLINGTON, 87%$+716 67%$787( 2MITATION S
WOULD STILL APPLY.
In light of the pertinentNevada case law detailed abowsgtitioners
FRQWHQG WKH &R XU WtoRdokHt& Stehlcas¥ fawGrHtiid. ividit)

was incorrect Nevertheless,ven if the Courtof Appeals was correct in it

reliance onJtah Supreme Court cagaillington v. Mize the Court of Appeals

13
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still overlooked an important second part Béllington { \Analysis This
additional necessary analysis requitbe Court to look at public policin
addition to legislative interib determinavhetherthe statute at issue ought to
applied extraterritorially If public policy so requirestas it does heretthe
statute must be aped extraterritorially. As this is a matter of first impressior
as well as a public policy issue of statewide significance and importanc
Court of Appeals erred by failing to address the Buillington analysis.
1.  The Court Of Appeals Erred As Bullington RequiresThis
Court To Analyze Both Leqislative Intent And Public

Policy To Determine Extraterritorial Application Of Utah
Code Ann. 8 571-32.

,Q UHDFKLQJ LWV GHWHUPLQDWLRQ WKDG

apply in this matter, #nCourtof Appealsrelied upon a prior decision from the

Utah Supreme Qurt, Bullington v. Mize 25 Utah 2d 173, 178, 478 P.2d 5(

503 (1970) which the Court of Appealsincorrectly found to stand for the
proposition thatUtah Code Ann. 8§ 51-32 does not applgxtraterritorially.
Pursuant tdullington, however there are actuallfwo aspectghatmust
be considered indetermining whetbr a Utah statute will be extegd
extraterritorially = first, whether the language of the statwepresss a
legislative intent to extend its protectientraterritorially, andsecond whether

public policy exists that would be contravened if the statisteot applied

14
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extraterritorially. 25 Utah 2dat 178, 478 P.2&t503-04 3>: @ KHWKH

J D |

statute would be applied to protect a defendant sued on a deficiency relafing to

foreign land, must depend on timerpretation of the statutén the light of its

policy = F L@6hf@L3 of Lawg 232, 2(a)(2), p. 61).

In discussinghie second portion of tteoveanalysiswith respect to Utah

Code Ann. 8§ 571-32, theBullington Courtnoted

The traditional test used in determining whether the public policy of
the forum prevents the application dherwise applicable conflict
of-laws principles was well expressed by Justice Cardozo in Loucks
v. Standard Oil Co. of New York, 224 N.Y. 99, 120 N.E. 198, to the

HITHFW WKDW IRUHLJQ ODZ ZLOO QRW EH DSES

fundamental principlefqustice, some prevalent conception of good
morals, some deep RRWHG WUDGLWLRQ RI W

Id. at179, 478 P.2at 504 (internal citations omitted).

KH |

TheBullington Coutt then went on to discuss whether enforcing the ditus

t+Texas xlaw, rather than extending the forusttah xlaw extraterritorially,
would violate fundamental Utah jurisprudendd. at180, 478 P.2a&t504. The
Bullington Court ultimately concluded that allowing the deficiency judgm
amount in accordance with Texas law would not violate Utah public pdlicy
at180, 478 P.2&t504-05. Critically, theBullington Courtfocused exclusively

on the deficiency judgment amount statutory provision, without analys

reference tahe statute of limitations componenmt discussing and deciding np

public policy violation would occur.Seeid.

15
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Here, adetermination regarding extraterritorial application of Utah C
Ann. 8§ 571-32 must include bth the firstand secondpart of the Bullington
analysis. The& RXUW R $S S Hdr@hsolisi@dadusée exclasiyely on the

first half of theBullington analysisaddressing KH 8WDK OHJLVO

hde

D W X

respect to Utah Code Ann. §8-8732without any reference to the second portion

of Bullington. Given thathe &R XUW R $S S Hpaaifiefthe&CobertWilL
ORRN WR D FKRVHQ MXULVGLFWLRQYV FRXU}
VWDWXWHTV HI[ W3 Vif o) applyviratruibdlf tbisi@pErKis to
DGRSW WKH &R XU W aRdly$i§tSs-hBodsedry b Hoth steps

of theBullington analysis, rather thamerely onlythefirst hallf.

RQ
VYV W

Since theBullington Court, when analyzing the second step of the prodess,

focused only on the deficiency amount provision and did not address the
of limitations portion of Utah Code Ann. 8§ 8732, this Court must therefor
look to whether special public policy circumstances necessitate extraterr
enforcement of Utah Code Ann. 8-B32regardless of legislative intent.
2.  The Court Of Appeals Erred In Not Applying Utah Code
Ann. 8§ 571-32 As Utah Statutes Of Limitation Constitute

Important Matters Of Public Policy Which Necessitate
Extraterritorial Application.

As discussed above, pursuanBualington, even if legislative intent doe

not indicate a Utah statute is meant to be applied extraterritoriakbyCourt

16
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\1%4

torial

vJ




. 02*$

58%,167(,1
300 South # Street, Suite 830
Las Vegas, Nevada 89101

702.776.700 | FAX: 702.776.7900

5C

10

11

12

13

14

15

16

17

18

19

20

21

must assess whether failure to extémel statuteextraterritorially would vichte

fundamental Utah jurisprudenclel. at180, 478 P.2dt504. If so, it isnecesary

to extendthe Utah statute at issudd. The Bullington Court, in assessing

extraterritorial application of Utah Code Ann. 8 582, did not discuss or weig
public policy regardinghe statute of limitations provisiorid. at 180, 478 P.2d
at 504-05. Rather,the Bullington Courtnarrowly focused otthe public policy
LPSOLFDWLRQV RI WKH VWDWXWHYV .&Gedd FLH

OtherUtah courts though,have long held that statutes of limitatiare

important matters of public policySeeFalkenrath v. Candela Corf@80 Utah

Adv. Rep. 25 374 P.3d 1028, 1031Utah Ct. App. 2018 Ireland v.
Mackintosh22 Uah 296, 61 P. 901, 902 (1900jstating that
FRQVWUXFWLRQ LQWHUS U H WhMhWRI @0 Bfeztoany
accomplish the purpose of the statute should be adopted. The purpose
statute is the same both in cases involving the title to tangible property, &
cases relating to the enforcement of the obligations of contradtaihn v.

Mount, 13 Utah 108, 44 P. 1036, 1037 (1898drton v. Goldminer's Daughte

785 P.2d 1087, 1091 (Utah 1988brogated on other groundsealsoHirtler

v. Hirtler, 566 P.2d 1231, 1231 (Utah 197finding a contractual waiver of

statutes of limitation was violative of public policy and therefore void)

17
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Utah courtshave noted statutes of limitation are public policy terst

E H F D K&/ lew $has long recognized the nepmd prevent the enforcement ¢f

stale claims{ reiterating that

[A]t some point in time after the defendant has become liable for
damages he must, in fairness, be protected from sultecause of

the drying up or disappearance of evidence that might have been
used in the defense, because of the desirability of security against
old claims brought by persons who have slept on their rights, or
because the judicial system may not be able to handle saatescl
effectively.

Falkenrath780 Utah Adv. Rep. 2874 P.3dat 1031 (citing 4 Am. Jur.Trials §

441(2) (2016).

Here, the public policy imprtanceof statutes of limitations necessitate

extraterritorial application dtah Code Ann. 8 571- | $tatute of limitations
Unlike the deficiency judgment amount provision, tteeemonth limitation
provision of Utah Code Ann. 8 57-32, as a statute of limitationgarries

significant public policy weight.SeeFalkenrath 780 Utah Adv. Rep. 2874

P.3dat 103% Ireland 22 Utah 296, 61 Rat 902 Kuhn, 13 Utah 108, 44 Pat
1037 Horton, 785 P.2dat 1091, Hirtler, 566 P.2dat 1231 Indeed, Utah
jurisprudence requires the statute of limitations provision to be constructe
way that accomplishes its purpose, peevening the enforcement of stal

claims Seelrelard, 22 Utah 296, 61 Rt 902 Falkenrath780 Utah Adv. Rep

d in a

9%

25,374 P.3cat1031 Failure to extend the statute of limitations extraterritoriglly

18
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would thus violate fundamental Utah jurisprudends.suchthe second part o

—r

the Bullington analysisrequires the statute of limitations portion of Utah Cqde

Ann. 8§ 571-32 be etended extraterritorially due to theulglic policy
considerations Bullington, 25 Utah 2dat 180, 478 P.2ét 504 Accordingly,
WKH &RXUW RI $SSHDOWMih GodaNAH $ BIBD darng Qe
appliedextraterritoriallyis erroneous

3. The Court Of Appeals Erred As Unlike Bullington and

Nevares The Parties Here Specifically Agreed ToThe
Statute Of Limitations In Utah Code Ann. 8 571-32.

The Bullington decision did not touch upothe statute of limitations
portion ofUtah Code Ann. 8§ 51-32. Rather, heBullington Court was focusec
upon whether dexasresident could pursueGoloradoresident for a deficiency
resulting from the sale of propggrin Texas. Id. at 175, 478 P.2dt 500-01.
There was no choice of law provisiovolved the partiesn Bullington had not

agreedo abide byand comply with Utah lawSeegenerallyid.

The other case #Courtof Appealsrelied upon,Nevares v. M.L.§2015

UT 34, 345 P.3d 719 (Utah 2015lsoaddressed matters entirely unrelated
statutes of limitationr contractual choice of law provisiansRather, le
NevaresCourt looked at whetheparental rightsvere foreclosed under Uta
CodeAnn. 8§78B6 11, and found the statute diabt apply to sexual activity

between notUtahcitizensoutside of Utah 2015 UT 34345 P.3dcat 722

19
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In contrast bre, thepartiesalreadyagreed textraterritorial application of

the staute of limitations contained ibtah Code Ann. 8§ 51-32. Specifically,

unlike Bullington and Nevares the instant action revolves around a valjd,

bargaineefor agreemenivith a choiceof-law provision,requiring any ation to

HILVW ZLWKLQ WKH UN¢iher theBullii&wiinér fisvateRalivts

FRQVLGHUHG WKH LPSOLFDWLRQ RI DQ DJUH

statutes when reaching their decisions. Inddex\NéevaresCourt hadto clarify

Utah statutes do not seek out individuals in other states to impose
requirements because the parties involved had not made any agreeme
comply with Utah law Seeid. at2015 UT 34345 P.3dat 722

Here, though, the parties deliberately availed themselves\bf DIEWs\
DQG VRXJKW WR EH VXEMHFW WR 8WDK{V V\
to Utah lawexcept forthe statute of limitations, despite the existence of a v
choiceof-law provision, is an absurd result unsupported by the pertigiet
case law? Accordingly, for this additional reaspbltah Code Ann. § 51-32

must be extended extraterritoriallAs such, the Court of Agealserroneously

3 Such a result would be unsupportedNigvada law as wellSeeNRS 11.020

(®: hen a cause of action has arisen in another statnd by the laws theredf

an action thereon cannot there be manad against a person by reason of
lapse of time, an action thereon shall not be maintained against the person
State ”

20
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affrmedthedistrictcRXUW{V UXOLQJ DQG 3HWLWLRQ
granted

V. &21&/86.,21

Based on the foregoinggetitionergespectfully request this Court to grant

the instant Petition for Reiew and reverse the district ¢ R X U WhiaY ofG
3 HW L W3eBoQaMatidhfto Dismiss In the eventhis Court direct\FCU to
answer this Petition for Reew, Petitionersalso respectfully requetis Court
permit leave foPetitionerdo file a Reply in support dhis Petition

Dated this23rdday of April, 2018.

REID RUBINSTEIN & BOGATZz

CV3LEGAL

By:_ /s/ Jaimie Stilz, Esq.
|. SCOTT BOGATZ, ESQ By:_ /s/ Charles M. Vlasic lll, Esq
Nevada Bar No. 3367 CHARLES M. VLASIC Ill, ESQ.
JAIMIE STILZ, ESQ. Nevada Bar No. 11308
Nevada Bar No. 13772 3016 W. Charleston BlvdSte 17(
300 South # Street, Suite 830 Las Vegas, Nevada 89102
Las Vegas, Nevada 89101 Telephone: (702) 551178
Telephone: (702) 776000 Facsimile: (702) 551178
Facsimile: (702) 776900 cvlasic@cv3legal.com
sbogatz@rrblf.com Attorneys for Petitioners

jstilz@rrblf.com
Attorneys for Petitioners
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&(57.,),&%$7( 2) &203/1&(

1. | hereby certify that this Petition for Riew by the Supreme Couit

comples with the formatting requirementgpeface requiremeniand type style

requirements cTRAP 34a)(4)-(6) because:

[X] This Petitionhas been prepared in a proportionajpacsed typeface

usingMicrosoft Word 2010n Times New Roman }goint font.

2. | further certify that thidetition for Reviencomplies with the pagé

or typevolume limitations aNRAP 32(a)(7)(C)becausd:

[X] Does not exceed,667 wordsn the pertinent sections
3. Finally, | hereby certifyltat | have read thiBetition for Reiew, and
to the best of my knowledge, information, and belief, it is not frivolous
interposeal for any improper purposel further certify that thisPetition for
Review complies with all applicable Nevada Rules of Appellate Procedure
Dated thi23rdday ofApril, 2018
REID RUBINSTEIN & BOGATZ

By.__ /s/ Jaimie Stilz, Esq.
|. Scott BogatzEsqg.
Nevada Bar No. 3367
Jaimie Stilz, Esq.
Nevada Bar No. 13772
300 South # Street, Suite 830
Las Vegas, Nevada 89101
Telephone: (702) 778000
Attorneys forPetitioners
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&(57.).&%7( 29(59,&(

| hereby certify that on th23rd day of April, 2018 our office served a
copy of the foregoingPETITION FOR REVIEW BY THE SUPREME
COURT upon each of thiollowing partiesby deposiing a copy of the same i
a sealed envelope in the United States Mail, Las Vegas, NevadaClesst
Postage fully prepaid, tinefollowing:

The Honorable Jerry A. Wiese
Eighth Judicial District Court
Department 30
Regional Justice Center
200 Lewis Avenue
Las Vegas, Nevada 89155
Respondent

Joseph P. Sakai, Esq.
Matthew D. Lamb, Esq.
Mark R. Gaylord, Esq.
BALLARD SPAHR, LLP
One Summerlin

1980 Festival Plaza Drive, Suite 900

Las Vegas, NV 89135
Attorneys for Real Party in Interest

/sl Kristee Kallas
An employee oReid Rubinstein & Bogatz
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