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countered Rodriguez's measure of damages based on the “paucity” of
information that his expert relied upon as well as his “averaging” of
Rodriguez’s tax returns. Like Franklin, Cargill did not state that he
testified to a reasonable degree of professional probability, but as we held
with regard to Franklin, this failure is not dispositive. And, because Dr.
Cargill explained that he used his “expertise” to make this calculation and
attempted to further instruct the district court as to his methodology
(though the district court prohibited him from so doing), his testimony was
sufficiently certain given its purpose and context. Williams, 127 Nev. at
—, 262 P.3d at 368.

The district court judge. also admitted and considered
inadmissible testimony by Rodriguez’s treating physicians. Rodriguez did
not provide a written NRCP 26 expert witness report for any of these
physicians. While a treating physician is exempt from the report
requirement, this exemption only extends to “opinions [that] were formed
during the course of treatment.” Goodman v. Staples the Office
Superstore, L.L.C., 644 F.3d 817, 826 (9th Cir. 2011); see Rock Bay, L.L.C.
v. Eighth Judicial Dist. Court, 129 Nev. __, ___ n.3, 298 P.3d 441, 445
n.3 (2013) (noting that when an NRCP is modeled after its federal
counterpart, “cases interpreting the federal rule are strongly persuasive”).
Where a treating physician’s testimony -exceeds that scope, he or she
testifies as an expert and is subject to the relevant requirements.
Goodman, 644 F.3d at 826.

One of Rodriguez’s physician-witnesses, Dr. Joseph Schifini,
treated Rodriguez for pain associated with his knee injury but testified
about: orthopedic surgery (noting that he often could “predict” what a

surgeon would do, deeming the orthopedic surgeon’s billing rate
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reasonable,. and finding Rodriguez’s surgeon to be well-educated and
qualified); neurology and neurological science (predicting the reasonable
cost of a “spinal stimulator” and its likely effect on Rodriguez); podiatry
(suggesting that Rodriguez's injury caused his ingrown toenail); radiology
(assessing what type of X-ray allowed for the most accurate readings); and
damages (criticizing a life-care plan as “one of the worst” he had seen in
terms of its assessment of damages). Dr. Schifini testified that he formed
these opinions during his review of a compendium of Rodriguez’s medical
records, which consisted of “thousands of pages of documents” from “many,
many providers.” To the. extent that Dr. Schifini reviewed these
documents in the course of providing treatment to Rodriguez, he could
offer an opinion based on them. See Goodman, 644 F.3d at 826; see also
NRCP 16.1 drafter's note (2012 amendment). But Dr. Schifini did not
testify that he had reviewed the .documents during the course of his
treatment, only that he had “reviewed all the medical records in this case.”

In Ghiorzi v. Whitewater Pools & Spas Inc., No. 2:10-¢v-01778-
JCM-PAL, 2011 WL 5190804 (D. Nev. Oct. 28, 2011) (not reported), the
same Dr. Schifini opined, ostensibly as the plaintiff's treating physician,
as to the appropriateness and value of treatments that he did not provide
to the plaintiff; that all that treatment was “directly related to” the
defendants’ alleged negligence; that the plaintiff “had tremendous pain
and suffering”’; and what future treatment the plaintiff might require.
Ghiorzi, 2011 WL 5190804, at *8. Similar to his assertions before the
state district court in this case, Dr. Schifini indicated to the federal district
court in Ghiorzi that he formed these opinions during his review of the
plaintiff' s medical records, but elaborated that he undertook that review in

order to form “opinions regarding the care, appropriateness of care,
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necessity of care and relatedness of care provided to [the plaintiff].” Id.
The federal district court limited Dr. Schifini’s testimony to “his single
examination of the [p]laintiff,” the results of MRIs he ordered for the
plaintiff and the necessity and cost of the epidural injection he
administered - to the plaintiff, because by testifying more broadly Dr.
Schifini testified as an expert, not a treating physician. Id. at *9. Given
the similar breadth in Dr. Schifini’s testimony in-this case and his
vagueness as to the purpose of his review of Rodriguez’'s medical records,
the federal district court’s assessment is applicable. See Schuck v.
Signature Flight Support of Nev., Inc., 126 Nev. ___, ___n.2, 245 P.3d 542,
546 n.2 (2010) (this court may rely on unpublished federal district court
opinions as persuasive, though nonbinding authority). Allowing Dr.
Schifini to testify as he did without an expert witness report and
disclosure was an abuse of the district court’s discretion.

Moreover, even if Dr. Schifini reviewed records from other
providers in the course of his treatment of Rodriguez and not in order to
form the opinions he proffered, he could only properly testify as to those
opinions he formed based on the documents he disclosed to Palms. NRCP
16.1 drafter’'s note (2012 amendment); see also Washoe Cnty. Bd. of Sch.
Trustees v. Pirhala, 84 Nev. 1, 5, 435 P.2d 756, 758 (1968) (noting that the
purpose of discovery is to take the “surprise out of trials of cases so that all
relevant facts and information pertaining to the action may be ascertained
in advance of trial”). And of the “thousands of pages” Dr. Schifini
apparently read to form the opinions he expressed at trial, he disclosed

only 21 pages of records in discovery.
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As to Rodriguez’s remaining “treating physician” witnesses,
Dr. Walter Kidwell testified for Rodriguez as to “the mechanism” of his
injury, and Dr. Maryanne Shannon testified as to whether another
doctor’s treatment of Rodriguez was “causally related” to his initial injury.
Allowing Dr. Kidwell and Dr.. Shannon to so testify without requiring an
appropriate NRCP 16.1(a)(2)(B) - disclosure was also an abuse of the
district court’s diseretion—once they opined as to the cause of Rodriguez’s
condition and treatments they should have been subject to the section’s
disclosure standards. See NRCP 16.1(a)(2)(B).

As the Palms notes, the district court judge in- this case has
heard the evidence that should have been excluded and formed and
expressed an opinion on the ultimate merits. We therefore grant the
Palms’ request to have this case reassigned if remanded. See.Leven v.
Wheatherstone Condo. Corp., Inc., 106 Nev. 307, 310, 791 P.2d 450, 451
(1990).

For these reasons, we reverse and remand for reassignment

and a new trial consistent with this opinion.

Oekmse 5

Pickering
We concur:
1\ N
Hardesty
‘Q,'.\_&& .
Cherry
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FCH1, LLC, A NEVADA LIMITED No. 59630
LIABILITY COMPANY F/K/A FIESTA

PALMS, LLC, A NEVADA LIMITED

LIABILITY COMPANY D/B/A THE FILED
PALMS CASINO RESORT,

Appellant, OCT 02 204
VS. SIE K. LINDEMAN -
ENRIQUE RODRIGUEZ, AN @F‘ oI
INDIVIDUAL, , | ™ e o5
Respondent.

ORDER DENYING REHEARING AND AMENDING OPINION

Although this court has determined that rehearing is not
warranted, we have determined that a correction to the opinion 1is
warranted. Accordingly, the opinion filed in this matter, FCHI, L.L.C. v.
Rodriguez, 130 Nev. ___, 326 P.3d 440 (Adv. Op. No. 46, June 5, 2014), is
amended by the opinion filed concurrently with this order, as follows:

In the third to last paragraph of the opinion, the final sentence
and its supporting citation shall now read:

Allowing Dr. Kidwell and Dr. Shannon to so testify
without requiring an appropriate NRCP
16.1(a)(2)(B) disclosure was also an abuse of the
district court’s discretion—once they opined as to
the cause of Rodriguez’s condition and treatments
they should have been subject to the section’s
disclosure standards. See NRCP 16:1(a){2)(B).

With this amendment, the petition for panel rehearing is
denied. NRAP 40(c).
It is so ORDERED.

pn‘ckuulv .

Pickering J

IAMMT . QI‘\Q—!U’?/':/ .

Supreme COuRY
OF
NEvADA

o s H-32H

Hardesty Cherry
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Hon. Jessie Elizabeth Walsh, District Judge
Kemp, Jones & Coulthard, LLP

Archer Norris

Lemons, Grundy & Eisenberg

Matthew L. Sharp, Ltd.

Hutchison & Steffen, LLC

Benson, Bertoldo, Baker & Carter, Chtd.
Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FCH1, LLC, A NEVADA LIMITED LIABILITY Supreme Court No. 59630
COMPANY F/K/A FIESTA PALMS, LLC, A District Court Case No. A531538
NEVADA LIMITED LIABILITY COMPANY
D/B/A THE PALMS CASINO RESORT,
Appellant,

VS,

ENRIQUE RODRIGUEZ, AN INDIVIDUAL,
Respondent.

REMITTITUR

TO: Steven Grierson, District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: October 27, 2014
Tracie Lindeman, Clerk of Court

By: Rory Wunsch
Deputy Clerk

cc (without enclosures):
Hon. Jessie Elizabeth Walsh, District Judge
Benson, Bertoldo, Baker & Carter, Chtd.
Archer Norris
Lemons, Grundy & Eisenberg
Hutchison & Steffen, LLC
Kemp, Jones & Coulthard, LLP
Matthew L. Sharp, Ltd.

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on NOV 0 4 2014

HEATHER UNGERMANN MK
Deputy District Court Clerk

RECEIVED
NOV 0 & "zmh

GLERK OF THE COURT 1 14-35677
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STEVEN M. BAKER, ESQ.

Nevada Bar No. 4522

BENSON BERTOLDO, BAKER & CARTER, CHTD.
7408 W. Sahara Avenue

Las Vegas, Nevada 89117

(702) 228-2600 Telephone

(702) 228-2333 Facsimile
chervl@bensonlawyers.com

Attorneys for Plaintiff, Enrigue Rodriguez

Electronically Filed
11/24/2014 04:16:32 PM

R

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A531538
DEPTNO: V

ENRIQUE RODRIGUEZ, an individual,

Plaintiff,
DATE of HEARING: December 5, 2014

VS. TIME of HEARING: 9:00 a.m.

FIESTA PALMS, L..L..C., a Nevada Limited
Liability Company, d/b/a PALMS CASINO
RESORT, BRANDY L. BEAVERS, individually,
DOES 1 through X, inclusive, and ROE
BUSINESS ENTITIES I through X, mclusive,

NOTICE OF HEARING:

BENSON, BERTOLDO, BAKER &
CARTER’S MOTION TO
WITHDRAW AS ATTORNEYS FOR
PLAINTIFF ENRIQUE RODRIGUEZ;
AND HEARING ON ORDER
SHORTENING TIME

Defendants,

NOTICE OF HEARING BENSON, BERTOLDO, BAKER & CARTER’S MOTION TO
WITHDRAW AS ATTORNEYS FOR PLAINTIFF ENRIQUE RODRIGUEZ; AND HEARING
ON ORDER SHORTENING TIME

PLEASE TAKE NOTICE that the Motion to Withdraw as Counsel will be brought on for hearing on
the 5% day of December, 2014, in Department V, at the Eighth Judicial District Court, 200 South Lewis,
Las Vegas, Nevada.

A copy of said Notice of Hearing and a copy of said Motion was served electronically on all

interested parties on November 24, 2014, and is attached hereto.

DATED THISQ‘;‘Z DAY OF M 2014.

BENSON BERTOLDO, BAKER & CARTER, CHAD.

<5

STEVEN M. BAKER, ESQ.
Nevada Bar No. 4522

7408 W. Sahara Avenue
Las Vegas, Nevada 89117

By:

Page 1
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this Z; [[ day of [4%2014, I served a true and correct

copy of the foregoing NOTICE OF HEARING: BENSON, BERTOLDO, BAKER &

CARTER’S MOTION TO WITHDRAW AS ATTORNEYS FOR PLAINTIFF

ENRIQUE RODRIGUEZ, and copy of MOTION to the following:

Via U.S. Mail by placing said document in a sealed envelope, with postage

prepaid [N.R.C.P. 5(b)]
Via facsimile [E.D.C.R., 7.26(a)]

Via U.S. Mail [N.R.C.P. 5(b)] and via facsimile [E.D.C.R. 7.26(a)]

X Pursuant to N.E.F.C.R. Rule 9 and Administrative Order 14-2, by sending

via electronic service:

10676

J. Randall Jones, Esq.
r.jones@kempjones.com

Mona Kaveh, Esq.
m.kaveh@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Fiesta Palms, LLC
d/b/a The Palms Casino Resort

Howard J. Russell, Esq.
hrussell@wwhed.com
WEINBERG, WHEELER, HUDGNS, GUNN & DIAL

Enrique Rodriguez
PO Box 20514, Riverside, CA 92516
951-415-9584 Telephone

bernieofcalifi@aol.com

Page 2

Robert L. Eisenberg, Esq.

rle@lge.net

LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Third Floor

Reno, Nevada 89519

Attorneys for Defendant Fiesta Palms, LLC
d/b/a The Palms Casino Resort

Mathew L. Sharp, Esq.
matt@matsharplaw.com
MATTHEW L. SHARP, Ltd.

Anlemplodee of

Benson, Bertoldo, Baker & Carter, Chtd.
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STEVEN M. BAKER, ESQ.

Nevada Bar No. 4522

BENSON BERTOLDO, BAKER & CARTER, CHTD,
7408 W. Sahara Avenue

Las Vegas, Nevada 89117

(702) 228-2600 Telephone

(702) 228-2333 Facsimile
chervl@bensonlawyers.com

Attorneys for Plaintiff, Enrique Rodriguez

Electronically Filed
11/24/2014 03:38:18 PM

(m;,j.ésﬁm;«._

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ, an individual,
Plaintiff,

CASENO: A531538
DEPTNO: V

v DATE of HEARING: #° {f/ 7 f/
: TIME of HEARING; % #7*

FIESTA PALMS, L.L.C., a Nevada Limited

Liability Company, d/b/a PALMS CASINO BENSON, BERTOLDO, BAKER &

RESORT, BRANDY L. BEAVERS, individually, CARTER’S MOTION TO

DOES 1 through X, inclusive, and ROE WITHDRAW AS ATTORNEYS

BUSINESS ENTITIES 1 through X, inclusive, FOR PLAINTIFF ENRIQUE
RODRIGUEZ; AND HEARING

Defendants. ON ORDER SHORTENING TIME

BENSON, BERTOLDO, BAKER & CARTER’S MOTION TO WITHDRAW AS
ATTORNEYS FOR PLAINTIFF ENRIQUE RODRIGUEZ; AND) HEARING ON

ORDER SHORTENING TIME
COMES NOW, STEVEN M, BAKER, ESQ. of the law firm of Benson Bertoldo
Baker & Carter, attorneys for Plaintiff, ENRIQUE RODRIGUEZ, hereby moves this Court
to withdraw as counsel, on a shortened time for the Plaintiff, in the above referenced matter.
This Motion is made based on the Points and Authorities and the affidavit of counsel

herein,

0

- BENSON BERTOLDO, BAKER & CARTER, CHAD,

VN e O

STEVEN M. BAKER, ESQ.
Nevada Bar No. 4522

7408 W, Sahara Avenue
Las Vegas, Nevada 89117
Attorneys for Plaintiff

DATED T pavor JIV 2014,

By:
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It appearing to the satisfaction of the Court, and good cause appearing therefore,
IT [S HEREBY ORDERED that the time for hearing on BENSON, BERTOLDO, BAKER &
CARTER’S MOTION TO WITHDRAW AS ATTORNEYS FOR PLAINTIFF ENRIQUE
RODRIGUEZ, shall be shorten to heard on the _& #-day of ec. 20142t 9 : 0O
_-m., in Dept. V, of Clark County District Court.
DATED this #/ dayof A 2014

DISTEICT C9URT JUDGE °

RESPECTFULLY SUBMITTED BY:
BENSON BERTOLDO, BAKER & CARTER, CHTD,

By: Q"&“

STEVEN M. BAKER, ESQ.
Nevada Bar No. 4522

7408 W. Sahara Avenue
Las Vegas, Nevada 89117
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ATTORNEY AFFIDAVIT IN SUPPORT OF MOTION TO WITHDRAW AS
COUNSEL, ON ORDER SHORTENING TIME

STATE OF NEVADA )
COUNTY OF CLARK ; >

I, STEVEN M. BAKER, being first duly sworn, deposes and says:
1. That I am an attorney and partner of the law firm of BENSON, BERTOLDO, BAKER
& CARTER, and I am duly licensed to practice before all courts in the Siate of Nevada, and I
have been the aftorney of record in the above-captioned matter.
2. This action was filed on November 15, 2006, by Plaintiff, ENRIQUE RODRIGUEZ.
3. Service has been completed on all named Defendants. Affidavits of service have been
filed with the court, ‘
4, This action was tried before Tudge Walsh resulting in Plaintiff’s verdict; then reversed
and remanded; Judge Walsh recused herscl-f; then assigned to Judge Timothy Williams, who
was preempted by Defense Counsel. Presently this matter is reassigned to this Honorable
Court,
5. This motion is being brought, and good cause exists for withdrawal of BENSON,
BERTOLDO BAKER & CARTER as the attorneys for the Plaintiff, ENRIQUE
RODRIGUEZ, due to a breakdown in communications.
6. That communication between the law firm of BENSON, BERTOLDO, BAKER &
CARTER and ENRIQUE RODRIGUEZ has broken down to such a degree that the firm can
no longer effectively represent RODRIGUEZ'S interests.
7. Due to the attorney/client privilege, the specifics cannot be disclosed; however, the
resulting breakdown in communication has cffectively precluded the law firm from
continuing to represent ENRIQUE RODRIGUEZ. ‘
8. For these reasons, and the fact that your affiant can no longer effectively represent,
ENRIQUE RODRIGUEZ, your affiant respectfully requests that the Court grant the
foregoing Motion to Withdraw as counsel for Plaintiff.
9. Counsel requests this Motion to Withdraw on an Order Shortening Lime in order to
enable Plaintiff to seek new counsel, as this case has been remanded from the Nevada

Supreme Court to this Court for a new trial,

Page 3
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10.  Notice has been sent to the last known address provided by Plaintiff, ENRIQUE
RODRIGUEZ, which counse] has served a copy of this motion, and via email.

ENRIQUE RODRIGUEZ - PO Box 20514, Riverside, CA 92516
951-415-9584 Telephone
bernieofcalif@aol.com
11.  If called as a witness, I could and would competently testify as to the following
matters stated herein from my own personal knowledge.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

STEVEN M. BAKER, ESQ.

G
fore me on thi@ day of , 2014,

Suson ©. Fod
Nolewy Public - Stale of Nevado
My Appt. Expires June 13,2017
Ceriificale No: 01-68014-1

SUBBCRIBED and SWORN to

in and for saig’Countity and State

Page 4

123




o
% 1
g 2
2 3
§ 4
g 5
s 6
g 7
<
3 8
S
7 0
3 10
g 11
. 12
Z "
o 13
% 14
a 15
:;: 16
¥ 17
é) pe 218
[ -
B 419
DD
L2
ﬂ:ﬁ):Zl
Y
23
24
25
26
27
28

L
MEMORANDUM OF POINTS & AUTHORITIES

This action was filed on November 15, 2006, by Plaintiff, ENRIQUE RODRIGUEZ,

to recover damages against Defendants as a result of injuries sustained at/by Defendants on
subject Defendants’ premise,

This Mation to Withdraw as Atloruey for ENRIQUE RODRIGUEZ is being brought

by Benson Bertoldo Baker & Carter, pursuant to Nev. S.C.R, 166(2)(f) and EDCR £7.40, and
due to a breakdown in communication with ENRIQUE RODRIGUEZ.
7 As shown by the Affidavit of STEVEN M, BAKER, ESQ. attached hereto,
communication between ENRIQUE RODRIGUEZ and the law frm of BENSON,
BERTOLDO BAKER & CARTER, has broken down to the point where the firm can no
longer effectively represent ENRIQUE RODRIGUEZ'S interests. To require fhe firm to
continue to represent ENRIQUE RO]jRIGUEZ'S interests will create an undue burden upon
the law firm of BENSON, BERTOLDO BAKER & CARTER, as the firm is unable to
effectively work with ENRIQUE RODRIGUEZ due to the breakdown in commiunication.
Therefore, a motion is being filed so an order may be obtained from the Court, pursuant to
EDCR 7.40(b).

This Motion is based on the papers, pleadings, exhibits on file herein, the
Memorandum of Points and Authorities included herewith, the Affidavit of STEVEN M,
BAKER, ESQ. of the law firm of BENSON, BERTOLDO BAKER & CARTER, in support
of this instant Motion and oral argument, if any, as this Honorable Court should chose to

entertain at the time of the hearing of this matter.
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IL
ARGUMENT

A.  Lawyer May Withdraw From Representing a Client Pursuant to Nev. S.C.R. 46

Supreme Court Rule 46 contemplates that once an attorney has appeared in an action,
he may be changed upon the application of the client or the attorney with the consent of the
Court or by stipulation. Orme v, Eighth Judicial Dist. Court in and For County of Clark. 105
Nev. 701, 714, n.1, 782 P.2d 1325 (1989) (citing Aldabe v. Adalbe, 84 Nev. 392, 398, 441
P.2d 691, 695 (1968)). It states in part:

The allomey in action ... may be changed at any time before judgment or final
determination as follows:

1. Upon consent of the attarney, approved by the client,

2. Upon the order of the court or judge thereof on the application of the atiorney

orclient, , , SCR 46.

B. Lawyer May Withdraw From Representing a Client Pursuant to EDCR § 7.40

(b) Counsel in any case may be changed only:

{2) When no attorney has been retained to replace the attomey
withdrawing, by order of the court, granted upon written motion, and

() If the application is made by the attomey, the attorney must
include in an affidavit the address, or last known address, at which the
client may be served with notice of further proceedings taken in the
case in the event the application for withdrawal is granted, and the

telephone number, or last known telephone number, at which the
client may be reached and the attomey must serve a copy of the
application upon the client and all other parties to the action or their
attorneys.

As to the specific requirements of EDCR § 7.40, ENRIQUE RODRIGUEZ can be
reached at the address set forth in the Affidavit of counsel. ENRIQUE RODRIGUEZ’S

telephone number and his email address is also included.
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C. Lawyer May Withdraw From Representing a Client Pursuant to Neyv. S.C.R.
166(2
Nev. 8.C.R. 166(2)(f) provides that a lawyer may withdraw from representation of a

client if good cause for withdrawal exists.

Over the last several years, ENRIQUE RODRIGUEZ und Counsel have
communicated via email, on a regular basis, as to the status of his case and the appeal.

On October 14, 2014, and on November 1;7, 2014, ENRIQUE RODRIGUEZ was
made aware that BENSON, BERTOLDO BAKER & CARTER would withdraw as attorney
of record should we not hear from RODRIGUEZ . within thirty (30) days of October 14,
2014. To date, BENSON, BERTOLDO BAKER & CARTER has not heard fiom
RODRIGUEZ.

It is submitted that the withdrawal of counsel for ENRIQUE RODRIGUZ will not
impact the trial of this matter nor will it affect any hearing in the case. The new trial in this
matter is has not been scheduled by this Court. If any hearing should be scheduled prior to
the withdrawal of counsel herein, counsel will attend said hearing,

IT1.
CONCLUSION

Based on the foregoing and the accompany Affidavit attached hereto, counsel
respectfully request that the Court grant BENSON, BERTOLDO BAKER & CARTER’s
Motion to Withdraw as the Atiorney of Record for ENRIQUE RODRIGUEZ,

DATED THIS /2 DAY OF A0 / 2014. BENSON BERTOLDO, BAKER & CARTER, CHAD.

By: d‘lr——‘ /L)—

STEVEN M. BAKER, ESQ.
Nevada Bar No, 4522

7408 W. Sahara Avenue
Las Vegas, Nevada 89117
Attorneys for Plaintiff
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Qi b e

J. RANDALL JONES, ESQ. (#1927) CLERK OF THE COURT
r.jones@kempjones.com

MONA KAVEH, ESQ. (#11825)

m.kaveh@kempjones.com

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

ROBERT L. EISENBERG, ESQ. (#950)
rlet@lge.net

LEMONS., GRUNDY & EISENBERG
6005 Plumas Street. Third Floor

Reno. Nevada 89519

Televhone: (775) 786-6868

Facsimile: (775) 786-9716

Attornevs for Defendant Fiesta Palms, LLC
dib/a The Palms Casino Resort

DISTRICT COURT
CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ, Case No.: AS31538
Dept. No.: A%
Plaintiff,
Ve Notice of Non-Opposition to Benson,

Bertoldo, Baker & Carter’s Motion to
Withdraw as Attorneys for Plaintiff
Enrique Rodriguez; and Hearing on
Order Shortening Time

FIESTA PALMS, LLC, a Nevada Limited
Liability Company, d/b/a THE PALMS
CASINO RESORT; BRANDY L.
BEAVERS, individually; DOES I through X,
inclusive and ROE BUSINESS ENTITIES [
through X, inclusive,

Defendants.

Defendant Fiesta Palms, LLC d/b/a The Palms Casino Resort, by and through its counsel
of record, Kemp, Jones & Coulthard, LLP and Lemons, Grundy & Eisenberg, hereby files this
i
i
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Notice of Non-Opposition to Benson, Bertoldo, Baker & Carter’s Motion to Withdraw as
Attorneys for Plaintiff Enrique Rodriguez; and Hearing on Order Shortening Time.
DATED this 2nd day of December, 2014.
Respectfully submitted by

g

\T“"’Ramﬁall J@nesg Esq wl 92 /)

Mona Kaveh Bsq. {#11825)

KEMP, JONES-& COULTHARD, LLP
3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 83169

Robert L. Eisenberg, Esq. (#950)
LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Third Floor

Reno, Nevada 89519

Attorneys for Defendant Fiesta Palms, LLC
dib/a The Palms Casing Resort

3
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KEMP, JONES & COULTHARD, LLP

CERTIFICATE OF SERVICE

I hereby certify that on this 2nd day of December, 2014, service of the foregoing Notice
of Non-Oppeositien to Benson, Bertoldo, Baker & Carter’s Motion to Withdraw as
Attorneys for Plaintiff Enrigue Rodrigues; and Hearing on Order Shortening Time was
served via the Eighth Judicial District Court’s electronic service system and U.S. Mail, postage
pre~-paid envelope addressed to the following person(s):

Steven M. Baker, Esq.

BENSON, BERTOLDO, BAKER & CARTER
7408 West Sahara Avenue

Las Vegas, Nevada 89117

Attorney for Plaintiff Enrique Rodriguez

An“E}mpioyee‘ ofKemp Jones' & (‘oulthard LLP

129



e 1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
12/04/2014 04:42:35 PM

%;.W

CLERK OF THE COURT

DISTICT COURT
CLARK COUNTY, NEVADA
* K %k %
Enrique Rodriguez Case No.: 06A531538
Vs
Fiesta Palms LLC Department 5

ORDER SCHEDULING STATUS CHECK: TRIAL SETTING

YOU ARE HEREBY ORDERED TO APPEAR before the Honorable Carolyn Ellsworth
in District Court, Dept. 5, 200 Lewis Avenue, on Friday, January 09, 2015, at 9:00 a.m. to give
status regarding this matter. o :

Failure to Appear may result in the dismissal of this action.

DATED this 4th day of December, 2014.

k)

DISTRICT COURT

I hereby certify that on the date filed, I mailed a copy to, or placed a copy in the attorney
folder(s) of the following parties;

Enrique Rodriguez, P. O. Box 20514, Riverside, CA 92516
J. Randall Jones, Esq., Kemp, Jones & Coulthard
Howard J. Russell, Esq., Weinberg, Whee_ler, Hudgins, Gunn & Dial

Robert L. Eisenberg, Esq., Lemons, Grundy & Eisenberg, 6005 plumas St., 3 Floor,
Reno, NV 89519 ‘

Matthew L. Sharp, Esq., 432 Ridge St., Reno, NV 89501 .

Yanice Liston
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STEVEN M. BAKER, ESQ.

Nevada Bar No. 4522

BENSON BERTOLDO, BAKER & CARTER, CHTD,
7408 W. Sahara Avenue

LLas Vegas, Nevada 89117

(702) 228-2600 Telephone

(702) 228-2333 Facsimile
chervl@bensonlawyers.com

Attorneys for Plaintiff, Enrique Rodriguez

Electronically Filed

12/09/2014 04:50:21 PM

%«*‘W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ, an individual,
Plaintiff,

vs.

FIESTA PALMS, L.L.C., a Nevada Limited

Liability Company, d/b/a PALMS CASINO

RESORT, BRANDY L. BEAVERS, individually,

DOES 1 through X, inclusive, and ROE

BUSINESS ENTITIES I through X, inclusive,

Defendants.

CASENO: A531538
DEPTNO: V

NOTICE OF ENTRY OF ORDER

GRANTING
Benson, Bertoldo, Baker & Carter’s
Motion To Withdraw As Attorneys For
Plaintiff Enrique Rodriguez; And
Hearing On Order Shortening Time

NOTICE OF ENTRY OF ORDER GRANTING BENSON, BERTOLDO, BAKER &

CARTER’S MOTION TO WITHDRAW AS ATTORNEYS FOR PLAINTIFF ENRIQUE,

RODRIGUEZ; AND HEARING ON ORDER SHORTENING TIME

PLEASE TAKE NOTICE, that an ORDER Granting BENSON, BERTOLDO, BAKER

& CARTER’S Motion to Withdraw as Attorneys for Plaintiff ENRIQUE RODRIGUEZ and Hearing

on Order Shortening Time was entered on December 9, 2014. A copy of which is attached

hereto.

DATED THIS é_ﬁu OF l y( o ,2014.

By:

Page 1

BENSON BERTOLDO, BAKER & CARTER, CHAD.

STEVEN M. BAKER, ESQ.
Nevada Bar No. 4522

7408 W, Sahara Avenue
Las Vegas, Nevada 89117
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§ 1 CERTIFIYCATE OF SERVICE
g ) 3 i
g 2 I HEREBY CERTIFY that on this ? ay &f/ 014, 1 served a true and correct
E 3 ||copy of the foregoing NOTICE OF ENTRY OF ORDER GRANTING BENSON,
é 4 BERTOLDO, BAKER & CARTER’S MOTION TO WITHDRAW AS ATTORNEYS
&
& 5 FOR PLAINTIFF ENRIQUE RODRIGUEZ, to the following:
% 6 Via U.S. Mail by placing said document in a sealed envelope, with postage
= - prepaid [N.R.C.P. 5(b)]
é 8 Via facsimile [E.D.C.R. 7.26(a)]
& 0 Via U.S. Mail [N.R.C.P. 5(b)] and via facsimile [E.D.C.R. 7.26(a)]
g 10 X Pursuant to N.E.F.C.R. Rule 9 and Administrative Order 14-2, by sending
€3}
% 11 via electronic service:
= 121110676
S 13 |- Randall Jones, Esq. Robert L. Eisenberg, Esq.
< r.jones@kempjones.com rle@]lge.net
= 14 ||Mona Kaveh, Esq. LEMONS, GRUNDY & EISENBERG
E m.kaveh@kempjones.com 6005 Plumas Street, Third Floor
I 15 |[KEMP, JONES & COULTHARD, LLP Reno, Nevada 89519
&9 3800 Howard Hughes Parkway, 17" Floor Attorneys for Defendant Fiesta Palms, LLC
E 16 ||Las Vegas, Nevada 89169 d/b/a The Palms Casino Resort
@ Attorneys for Defendant Fiesta Palms, LI.C
= 17 i|d/b/a The Palms Casino Resort
O o~ % 18 ||Howard J. Russell, Esq. Mathew L. Sharp, Esq.
ZQ - hrussell@wwhgd.com matt@matsharplaw.com
OS“E <19 ||WEINBERG, WHEELER, HUDGNS, GUNN & DIAL  MATTHEW L. SHARP, L.
U~ "
ngﬁ z 20 (|Enrique Rodriguez
HIREG o 1P Box 20514, Riverside, CA 92516
&~ <21 {(951-415-9584 Telephone
2 bernieofcalif@aol.com
23
24 An ehnpl e of
Benson, Bertoldo, Baker & Carter, Chtd.
25 )
26
27
28
Page 2
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Electronically Filed
12/09/2014 12:56:20 PM

STEVEN M. BAKER, ESQ. :
Nevada Bar No. 4522 i S
BENSON BERTOLDO, BAKER & CARTER, CHTD,

7408 W. Sahara Avenue CLERK OF THE COURT
Las Vegas, Nevada 89117

(702) 228-2600 Telephone

(702) 228-2333 Facsimile

cheryl@bensontawyers.com

Attorneys for Plaintiff, Enrique Rodriguez

BAX (702)228-2333 .

DISTRICT COURT
CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ, an individual, CASENO: A531538
DEPTNO; V
Plaintiff,

=R RN B - Y LI N PSR - R

_ _ DATE of HEARING: December 5, 2014
Vs. TIME of HEARING: 9:00 a.m.

-
=

FIESTA PALMS, L.L.C., a Nevada Limited ORDER GRANTING

Liability Company, d/b/a PALMS CASINC BENSON, BERTOLDO, BAKER &

BUSI_NESS ENTITIES I through X, inclusive, PLAINTIFF ENRIQUE RODRIGUEZ;
AND HEARING ON ORDER
SHORTENING TIME

[ —y
W b

Defendants.

k.
oY

—
¥

-
N

| ORDER GRANTING BENSON, BERTOLDO, BAKER & CARTER’S MOTION TO

WITHDRAW AS ATTORNEYS FOR PLAINTIFF ENRIQUE RODRIGUEZ; AND HEARING

ON ORDER SHORTENING TIME

7408 WEST SAHARA AVENUE + LAS VEGAS, NEVADA §9117 = (702)228-2600 =
[y
j—

=
~]

This matter having come on for hearing on December 5, 2014, on BENSON,

=
v o

BERTOLDO, BAKER & CARTER’S Motion fo Withdraw as Attorneys for Plaintiff ENRIQUE

RODRIGUEZ and Hearing on Order Shortening Time and, upon motion by Plaintiff’s attorney of

AKER
“OICARTER
=

ATTORNEYS AT LAW

[\
oy

record STEVEN M. BAKER, ESQ., non-opposition having been filed by the Defendants on
32 ||December 2, 2014, and no opposition has been filed by Plaintiff ENRIQUE RODRIGUEZ,
23 ||and the Court having considered the pleadings and documents on file herein and good cause

24 ||appeating therefore:

Page |

133




3 1
g 2
2 3
S 4
iy
; 5
> 6
- 7
<
)
: 8
2 9
P
g 10
E 11
B 12
1
% 14
& 15
b
5 16
S 17
O =18
%
78 -
OOMEmlg
m“g«i
i SHe
AN Z21 |1
22
23
24
25
26
27
28

IT IS HEREBY ORDERED, ADJUDGED and DECREED that BENSON,
BERTOLDO, BAKER & CARTER’S Motion to Wiihdraw as Attorneys for Plaintiff ENRIQUE
RODRIGUEZ and Hearing on Order Shortening Time is hereby GRANTED.

Plaintiff’s last known address is;

ENRIQUE RODRIGUEZ
PO Box 20514
Riverside, CA 92516
951-415-9584 Telephone
bernieofcalif@aol.com

This matter has been remanded for a new trial and there are no dates or deadlines that have
been issued in this matter, . S
New +rial date /s 3-/6-15; cofendar entl s 36-15 Triad
order witl be prpaed
IT IS SO ORDERED,

 Dated: Dec. 57,2004, 4«%%«#&——4’

DISTRIFT COURT JU})GE‘ﬁj/

SUBMITTED BY:
BENSON BERTOLDO, BAKER & CARTER, CHTD.

) > )
By: é) &/ffé%’;ﬁzﬂ_ P el %’7
STEVEN M, BAKER, ESQ.
Nevada Bar No. 4522
7408 W. Sahara Avenue
Las Vegas, Nevada 89117
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Skip to Main Content Logout My Account Search Menu New District Civil/Criminal
Search Refine Search Close

Location : District Court Civil/Criminal Help

REGISTER OF ACTIONS
Cask No. 06A531538

Enrique Rodriguez, Plaintiff(s) vs. Fiesta Palms LLC, Defendant
(s)

§ . Negligence - Premises
§ Case Type: | iability
§ Date Filed: 11/15/2006
§ Location: Department 15
§ Cross-Reference Case A531538

§ Number:

§ Supreme Court No.: 59630

§ 72098

PARTY INFORMATION

Lead Attorneys

Defendant Fiesta Palms LLC Lewis W -Brandon—J+

Doing Palms Casino Resort Lewis-\W-Brandon,—Jr-
Business As Retained

#02-384-65680W)

Plaintiff Rodriguez, Enrique Micah S. Echols
Retained
702-382-0711(W)

EVENTS & ORDERS OF THE COURT

01/09/2015 | Status Check: Trial Setting (9:00 AM) (Judicial Officer Ellsworth, Carolyn)
01/09/2015, 02/13/2015

Minutes
01/09/2015 9:00 AM

- STATUS CHECK: TRIAL SETTING Mr. Rodriguez requested
matter be continued 30 days as he is trying to retain counsel.
COURT ORDERED, any trial date set is VACATED and matter
CONTINUED for trial setting. Ms. Kaveh requested they be
allowed to file dispositive and/or pre-trial motions after trial is
set. Upon Court's inquiry Ms. Kaveh advised they are new
counsel on this case. CONTINUED TO: 2/13/15 9 AM

02/13/2015 9:00 AM

- STATUS CHECK: TRIAL SETTING Mr. Rodriquez advised he
just received case file from Steve Baker, needs more time to
have new counsel review file and requested 30 more days. Mr.
Smerber requested trial setting now. COURT noted discovery
is closed, and ORDERED, trial date SET and matter
CONTINUED for status check on counsel. 3/20/15 9 AM
STATUS CHECK: NEW COUNSEL 7/24/15 10 AM
CALENDAR CALL 8/3/15 1:30 PM JURY TRIAL

Parties Present
Return to Register of Actions

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?Case]D=6640844&Hearin... 1/20/2017
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02/24/2017 01:40:20 PM

TRAN m » W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ, an individual, CASE NO. 06A531538

Plaintiff,

vs. DEPT. XV

FIESTA PALMS, LLC, a Nevada

Limited Liability Company, dba,

Palms Casino Resort, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

)

BEFORE THE HONORABLE CAROLYN ELLSWORTH, DISTRICT COURT JUDGE
FRIDAY, JANUARY 09, 2015

RECORDER’S TRANSCRIPT OF HEARING RE:
STATUS CHECK: TRIAL SETTING

APPEARANCES:
For the Plaintiff: ENRIQUE RODRIGUEZ, ESQ.,
Pro Per
For the Defendant: MONA KAVEH, ESQ.,

Attorney at Law

RECORDED BY: LARA CORCORAN, SENIOR COURT RECORDER
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FRIDAY, JANUARY 09, 2015

* k* k* X %

PROCEEDTINGS

THE COURT: Case No. 06A531538, Enrigque Rodriguez
versus Fiesta Palms. Good morning. Will you please state
your appearances for the record?

MS. KAVEH: Good morning, your Honor. Mona Kaveh on

behalf of the Palms.

MR. RODRIGUEZ: Good morning, your Honor. My name is

Enrigue Rodriguez.

THE COURT: Good morning, Mr. Rodriguez. So we put
this one status check following remand and remittitur from the
Supreme Court and assignment for a re-trial to this Court.

Are you seeking counsel, sir?

MR. RODRIGUEZ: Yes, ma’am, I am. I have spoken to
several law firms and I’m requesting a 30-day continuance so
that when I come back I will be represented by some attorneys.

THE COURT: Does the defendant have any —--

MS. KAVEH: I guess I just have —--

THE COURT: -- objection to 30 days.

MS. KAVEH: -- a quick question, your Honor.

THE COURT: Uh-huh.

MS. KAVEH: I -- when we got the order for

plaintiff’s former counsel’s withdrawal, there’s a handwritten
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note in there that states that the new trial date is
March 16", 2015. We were just curious if that’s a firm date
or —-

THE COURT: I -- you know, I saw that but then there
was no trial order issued, you know, formal trial order
issued. I think the original intent was we wanted to set a
trial date then get everybody in here and see if we needed to
change anything.

MS. KAVEH: Okay. We were prepared to go to trial on
that date but, again, we didn’t see a trial order as well.

So —-

THE COURT: Okay.

MS. KAVEH: -- we wanted to appear today but --

THE COURT: I don’t know why that didn’t happen. I
was trying to, you know, get everybody’s attention so we could
move things along and get a trial date set. So I'm going to
vacate that trial date at this point because i1if we continue it
30 days for him to get counsel that’s not --

MS. KAVEH: Sure.

THE COURT: -- going to give you time to get things
going. All right. so we’re going to set it for a status
check. I won’t -- I won’t set the trial date until we find

out whether he’s got counsel or he’s going to remain pro per,
and at that time we’ll try -- make sure i1f you have counsel in

place if they bring their calendar, bring your calendar, and
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we’ll come up with a date that looks fine and reset it.

MS. KAVEH: Okay, your Honor. Another quick
question.

THE COURT: Sure.

MS. KAVEH: Once trial is set will we have an
opportunity to file any sort of dispositive motions or
pretrial motions?

THE COURT: Discovery should be closed obviously.

And what type of motions are you -- haven’t you already filed
dispositive motions?

MS. KAVEH: We weren’t trial counsel originally and I
know there have been some discussions about, you know,
potential dispositive motions or motions in limine just based
on the decision that’s come out by the Supreme Court and we --

THE COURT: Well at this point, all right, the case
is still a bench trial. I don’t know whether the parties will
want to move for a jury trial which is allowed potentially
under the rules. Upon motion by the parties the Court can
allow for a jury trial even though, you know, it wasn’t
before. But I know that defense counsel before had asked for
a jury trial kind of at the last minute that was opposed
because it was ready to go to trial. Plaintiff’s counsel had
indicated that he’d worked the case up as a bench trial and it
would be prejudiced by changing that at the last minute.

So whether -- if there are -- I guess I don’t want to
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say no to motions in limine that 