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LOCATION

Complaint (filed 11/15/06)

Volume 1,
Bates Nos. 1-10

Defendant Fiesta Palms, LLC dba Palms Casino Resort’s
Answer to Plaintiff’s Complaint (filed 04/23/07)

Volume 1,
Bates Nos. 11-19

Amended Complaint (filed 07/08/09)

Volume 1,
Bates Nos. 20-29

Notice of Entry of Order [for Stipulation and Order to
Continue Discovery and Trial] with Stipulation and Order
(filed 11/25/09)

Volume 1,
Bates Nos. 30-35

Plaintiff’s Request for Trial Setting (filed 03/03/10)

Volume 1,
Bates Nos. 36-38

Amended Order Setting Bench Trial (filed 05/11/10)

Volume 1,
Bates Nos. 3940

Notice of Entry of Order [Denying Defendant’s Motion for
Mistrial, or in the Alternative, Motion to Strike Plaintiff’s
Confidential Trial Brief] with Order (filed 03/14/11)

Volume 1,
Bates Nos. 41-46

Notice of Entry of Order [Granting Plaintiff’s Motion on
the Issue of Liability] with Order (filed 03/14/11)

Volume 1,
Bates Nos. 48-53

Notice of Entry of Order [Granting Plaintiff’s Motion to
Strike Defendant Fiesta Palms, LLC’s Expert Witnesses]
with Order (filed 03/14/11)

Volume 1,
Bates Nos. 54-59

Notice of Entry of Order [Granting Plaintiff’s Motion to
Strike Defendant’s Post Trial Brief] with Order (filed
03/14/11)

Volume 1,
Bates Nos. 60—64

Notice of Entry of Verdict with Verdict (filed 03/17/11)

Volume 1,
Bates Nos. 65-69
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LOCATION

Notice of Entry of Judgment with Judgment (filed
04/15/11)

Volume 1,
Bates Nos. 70-75

Notice of Entry of Findings of Fact and Conclusions of
Law in Support of Verdict with Findings of Fact and
Conclusions of Law and Verdict (filed 04/27/11)

Volume 1,
Bates Nos. 76-83

Notice of Entry of Amended Judgment on the Verdict with
Amended Judgment (filed 03/09/12)

Volume 1,
Bates Nos. 84-89

Notice of Department Reassignment (filed 08/19/14)

Volume 1,
Bates Nos. 90-91

Order Setting Hearing Further Proceedings Re: Supreme
Court Reversal and Remand (filed 10/13/14)

Volume 1,
Bates Nos. 92-93

Peremptory Challenge of Judge (filed 10/23/14)

Volume 1,
Bates Nos. 94-96

Notice of Department Reassignment (filed 10/23/14) Volume 1,
Bates No. 97
Nevada Supreme Court Clerk’s Certificate and Judgment- | Volume 1,

Reversed and Remanded (filed 11/04/14)

Bates Nos. 98-117

Notice of Hearing: Benson, Bertoldo, Baker & Carter’s
Motion to Withdraw as Attorneys for Plaintiff Enrique
Rodriguez; and Hearing on Order Shortening Time with
Motion (filed 11/24/14)

Volume 1,
Bates Nos. 118-126

Notice of Non-Opposition to Benson, Bertoldo, Baker &
Carter’s Motion to Withdraw as Attorneys for Plaintiff
Enrigue Rodriguez; and Hearing on Order Shortening
Time (filed 12/02/14)

Volume 1,
Bates Nos. 127-129

Order Scheduling Status Check: Trial Setting (filed
12/04/14)

Volume 1,
Bates No. 130
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Notice of Entry of Order Granting Benson, Bertoldo, Volume 1,
Baker & Carter’s Motion to Withdraw as Attorneys for Bates Nos. 131-134
Plaintiff Enrique Rodriguez; and Hearing on Order
Shortening Time with Order (filed 12/09/14)
Minutes of January 9, 2015 and February 13, 2015 Status | Volume 1,
Check Hearings Bates No. 135
Transcript of January 9, 2015 Status Check Hearing (filed | Volume 1,
02/24/17) Bates Nos. 136-141
Transcript of February 13, 2015 Status Check Hearing Volume 1,
(filed 02/24/17) Bates Nos. 142-148
Plaintiff’s Peremptory Challenge of Judge (filed 02/19/15) | Volume 1,

Bates Nos. 149-150
Notice of Department Reassignment (filed 02/19/15) Volume 1,

Bates Nos. 151-152
Minutes of March 25, 2015, April 1, 2015, and April 29, Volume 1,
2015 Status Check Hearings Bates Nos. 153-154
Notice of Appearance (filed 05/12/15) Volume 1,

Bates Nos. 155-156

Minutes of May 13, 2015 Hearing—Judge Scotti Recusal | Volume 1,

Bates No. 157
Notice of Department Reassignment (filed 05/18/15) Volume 1,

Bates Nos. 158-159
Order Setting Status Check (filed 06/08/15) Volume 1,

Bates Nos. 160-161
Minutes of June 15, 2015 Hearing on All Pending Motions | Volume 1,

Bates Nos. 162-163
Transcript of June 15, 2015 Hearing on All Pending Volume 1,
Motions (filed 02/21/17) Bates Nos. 164-177
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Fourth Amended Order Setting Civil Jury Trial, Pre-Trial
Conference and Calendar Call (filed 06/23/15)

Volume 1,
Bates Nos. 178-180

June 25, 2015 Minute Order on Defendant’s Motion to Set
Jury Trial

Volume 1,
Bates No. 181

Notice of Entry of Order [Granting Defendant’s Motion to
Set Jury Trial] (filed 07/23/15)

Volume 1,
Bates Nos. 182-186

Minutes of September 28, 2015 Status Check Hearing

Volume 1,
Bates No. 187

Transcript of September 28, 2015 Status Check Hearing
(filed 02/21/17)

Volume 1,
Bates Nos. 188-193

Fifth Amended Order Setting Civil Jury Trial, Pre-Trial
Conference and Calendar Call (filed 09/29/15)

Volume 1,
Bates Nos. 194-196

Motion to Withdraw as Counsel of Record for Plaintiff on
Order Shortening Time (filed 01/20/16)

Volume 1,
Bates Nos. 197—-202

Notice of Filing Motion to Withdraw as Counsel of Record
for Plaintiff on Order Shortening Time with Motion (filed
01/20/16)

Volume 1,
Bates Nos. 203-211

Minutes of February 1, 2016 Pre-Trial Conference

Volume 1,
Bates No. 212

Transcript of February 1, 2016 Pre-Trial Conference (filed
02/21/17)

Volume 1,
Bates Nos. 213-218

Sixth Amended Order Setting Civil Jury Trial, Pre-Trial
Conference and Calendar Call (filed 02/04/16)

Volume 1,
Bates Nos. 219221

February 9, 2016 Minute Order on Motion to Withdraw as
Counsel of Record for Plaintiff

Volume 1,
Bates No. 222

Notice of Filing Order Granting Withdrawal of Plaintiff’s
Counsel with Order (filed 02/16/16)

Volume 1,
Bates Nos. 223-227
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Defendant, Fiesta Palms, LLC’s Motion to Dismiss
Pursuant to NRCP 16.1 and EDCR 2.67 (filed 03/07/16)

Volume 1,
Bates Nos. 228-235

Motion for Partial Summary Judgment Regarding Punitive
Damages (filed 03/07/16)

Volume 2,
Bates Nos. 236248

Exhibits to Motion for Partial Summary Judgment
Regarding Punitive Damages

Exhibit | Document Description

A Excerpted Deposition Transcript of Brandy L.
Beavers (dated 04/17/09)

Volume 2,
Bates Nos. 249-252

B Excerpted Deposition Transcript of Sheri Long
(dated 01/09/09)

Volume 2,
Bates Nos. 253-257

C Verdict (filed 03/14/11)

Volume 2,
Bates Nos. 258-260

D Amended Judgment on the Verdict (filed
02/15/12)

Volume 2,
Bates Nos. 261-264

E Second Amended or Supplemental Notice of
Appeal (filed 03/13/12)

Volume 2,
Bates Nos. 265-298

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 1 to
Exclude Testimony Regarding Witnesses Vikki Kooinga
and Sheri Long (filed 03/07/16)

Volume 2,
Bates Nos. 299-317

Exhibits to Defendant, Fiesta Palms, LL.C’s Motion in
Limine No. 1 to Exclude Testimony Regarding
Witnesses Vikki Kooinga and Sheri Long

Exhibit | Document Description

A Partial Transcript of October 25, 2010 Bench
Trial—Testimony of Vikki Kooinga (filed
11/18/10)

Volume 2,
Bates Nos. 318-331
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Exhibits to Defendant, Fiesta Palms, LL.C’s Motion in
Limine No. 1 to Exclude Testimony Regarding
Witnesses Vikki Kooinga and Sheri Long (cont.)

Exhibit | Document Description

B Excerpted Deposition Transcript of Vikki
Kooinga (dated 01/09/09)

Volume 2,
Bates Nos. 332-347

C Partial Transcript of October 25, 2010 Bench
Trial—Testimony of Sheri Long (filed 11/18/10)

Volume 2,
Bates Nos. 348-375

D Excerpted Deposition Transcript of Sheri Long
(dated 01/09/09)

Volume 2,
Bates Nos. 376-390

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 2 to
Exclude Any Reference that Any Motion in Limine Has
Been Filed: that the Court Has Ruled, or May Rule on Any
Part of Outside the Presence of the Jury: or Suggesting or
Implying to Potential Jurors During Voir Dire or Seated
Jurors in Any Manner Whatsoever that Defendant Moved
to Exclude Proof in Any Manner or that the Court Has
Excluded Proof of Any Manner (filed 03/07/16)

Volume 2,
Bates Nos. 391-397

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 3 to
Exclude Any Monetary Damages of the Plaintiff Not
Previously Disclosed or Based Upon Claims Not
Previously Asserted (filed 03/07/16)

Volume 2,
Bates Nos. 398-404

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 4 to
Exclude Any Reference to Liability Insurance or Some
Other Similar Contractor Policy Related to the Defendant
(filed 03/07/16)

Volume 2,
Bates Nos. 405410

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 5 to
Exclude Any Reference that the “Golden Rule” or that the
Jury Panel or the Jury Should Do Unto Others as You
Have Them Done Unto You (filed 03/07/16)

Volume 2,
Bates Nos. 411-416
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LOCATION

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 6 to
Exclude All Side Bar Comments Made by Counsel During
Depositions that Were Recorded on Videotape or Present
in Deposition Transcripts (filed 03/07/16)

Volume 2,
Bates Nos. 417423

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 7 to
Exclude Any Reference that the Attorneys for Defendant
Specialize in the Handling of Insurance Cases (filed
03/07/16)

Volume 2,
Bates Nos. 424-430

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 8§ to
Exclude Any Questions that Would Invade the
Attorney/Client Privilege (filed 03/07/16)

Volume 2,
Bates Nos. 431-436

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 9 to
Exclude Any Statement or Implication that Defendant
Sought to Delay This Trial (filed 03/07/16)

Volume 2,
Bates Nos. 437443

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 10
to Exclude Any Comments Regarding the Number of
Attorneys Representing the Defendant (filed 03/07/16)

Volume 2,
Bates Nos. 444-449

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 11
to Exclude Any Testimony Offered by Witnesses Who
Have Not Already Been Disclosed and Identified Prior to
the Close of Discovery (filed 03/07/16)

Volume 2,
Bates Nos. 450-456

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 12
to Preclude Any Lay Person from Rendering Opinions as
to Any Medical Aspects of the Plaintiffs, Specifically
Diagnoses from Any Third-Parties as the Expertise
Properly Lies with the Medical Provider and Beyond the
Scope of a Lay Person’s Experience (filed 03/07/16)

Volume 2,
Bates Nos. 457—-463

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 13
to Exclude Any Evidence or Claims of Mental,
Psychological or Emotional Damages (filed 03/07/16)

Volume 2,
Bates Nos. 464-470
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DOCUMENT DESCRIPTION

LOCATION

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 14
to Preclude Plaintiff’s Treating Physicians and Medical
Expert from Testifying at Trial (filed 03/07/16)

Volume 3,
Bates Nos. 471-479

Exhibits to Defendant, Fiesta Palms, LL.C’s Motion in
Limine No. 14 to Preclude Plaintiff’s Treating
Physicians and Medical Expert from Testifying at Trial

Exhibit | Document Description

A Plaintiff’s 16.1 List of Documents and Witnesses
(filed 09/24/07)

Volume 3,
Bates Nos. 480—491

B Plaintiff’s Supplemental Expert Disclosure
(dated 06/15/10)

Volume 3,
Bates Nos. 492-495

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 15
to Preclude Plaintiff from Claiming Medical Specials
Exceeding Amounts Disclosed by Plaintiff Pursuant to
NRCP 16.1 (filed 03/07/16)

Volume 3,
Bates Nos. 496-502

Exhibits to Defendant, Fiesta Palms, LL.C’s Motion in
Limine No. 15 to Preclude Plaintiff from Claiming
Medical Specials Exceeding Amounts Disclosed by
Plaintiff Pursuant to NRCP 16.1

Exhibit | Document Description

A Plaintiff’s 29th Supplemental Early Case
Conference List of Documents and Witnesses
(dated 10/04/10)

Volume 3,
Bates Nos. 503-524

B Plaintiff’s Second Supplemental Pre-Trial
Disclosures (dated 09/14/10)

Volume 3,
Bates Nos. 525-534

C Plaintiff’s Confidential Trial Brief (dated
09/27/10)

Volume 3,
Bates Nos. 535-556

D Patient Account Information from Various
Providers

Volume 3,
Bates Nos. 557—-709
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LOCATION

Defendant, Fiesta Palms, LLC’s Motion in Limine No. 16
to Preclude Plaintiff from Arguing that the Violation of
Defendant’s Internal Policies Constitutes Negligence Per
Se (filed 03/07/16)

Volume 4,
Bates Nos. 710717

Exhibit to Defendant, Fiesta Palms, LL.C’s Motion in
Limine No. 16 to Preclude Plaintiff from Arguing that
the Violation of Defendant’s Internal Policies
Constitutes Negligence Per Se

Exhibit | Document Description

A Excerpted Deposition Transcript of Sheri Long
(filed 01/09/09)

Volume 4,
Bates Nos. 718-721

Minutes of April 7, 2016 Hearing on All Pending Motions

Volume 4,
Bates Nos. 722—723

Transcript of April 7, 2016 Hearing on All Pending
Motions (filed 02/21/17)

Volume 4,
Bates Nos. 724738

Defendant, Fiesta Palms, LLC’s, Individual Pre-Trial
Memorandum (filed 04/08/16)

Volume 4,
Bates Nos. 739752

Minutes of April 11, 2016 Pre-Trial Conference

Volume 4,
Bates No. 753

Transcript of April 11, 2016 Pre-Trial Conference (filed
02/21/17)

Volume 4,
Bates Nos. 754757

Minutes of April 14, 2016 Hearing on All Pending
Motions

Volume 4,
Bates No. 758

Transcript of April 14, 2016 Hearing on All Pending
Motions (filed 02/21/17)

Volume 4,
Bates Nos. 759768

Notice of Entry of Order [Granting Defendant, Fiesta
Palms, LLC’s Motions in Limine No[s]. 1-16 with Order
(filed 04/15/16)

Volume 4,
Bates Nos. 769—775
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DOCUMENT DESCRIPTION

LOCATION

Notice of Entry of Order [Denying Defendant, Fiesta

Palms, LLC’s Motion for Partial Summary Judgment on
Punitive Damages as Moot] with Order (filed 04/21/16)

Volume 4,
Bates Nos. 776779

Notice of Entry of Order [Granting Defendant, Fiesta
Palms, LLC’s Motion to Dismiss] with Order (filed
04/21/16)

Volume 4,
Bates Nos. 780784

Plaintiff’s Substitution of Attorney (filed 10/14/16)

Volume 4,
Bates Nos. 785787

Motion for ReliefF—NRCP 60 (filed 10/14/16)

Volume 4,
Bates Nos. 788-809

Exhibits to Motion for Relief—NRCP 60

Exhibit | Document Description

1 Notice of Filing Order Granting Withdrawal of
Plaintiff’s Counsel with Order (filed 02/16/16)

Volume 4,
Bates Nos. 810-817

2 Sixth Amended Order Setting Civil Jury Trial,
Pre-Trial Conference and Calendar Call (filed
02/04/16)

Volume 4,
Bates Nos. 818-821

3 Minutes of February 1, 2016 Pre-Trial
Conference

Volume 4,
Bates Nos. 822—-823

4 Motion to Withdraw as Counsel of Record for
Plaintiff on Order Shortening Time with Notice
of Filing (filed 01/20/16) 508

Volume 4,
Bates Nos. 824-839

5 February 9, 2016 Minute Order on Motion to
Withdraw as Counsel of Record for Plaintiff

Volume 4,
Bates Nos. 840-841

6 Defendant, Fiesta Palms, LLC’s Motion to
Dismiss Pursuant to NRCP 16.1 and EDCR 2.67
(filed 03/07/16)

Volume 4,
Bates Nos. 842-850
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Motion for ReliefF—NRCP 60 (cont.)
Exhibit | Document Description
7 Order [Granting Defendant, Fiesta Palms, LLC’s | Volume 4,
Motions in Limine No[s]. 1-16] (filed 04/13/16) | Bates Nos. 851-856
8 Certificate of Service for Defendant, Fiesta Volume 4,
Palms, LLC’s Motion in Limine No. 16 to Bates Nos. 857-858
Preclude Plaintiff from Arguing that the
Violation of Defendant’s Internal Policies
Constitutes Negligence Per Se (filed 03/07/16)
9 Order [Granting Defendant, Fiesta Palms, LLC’s | Volume 4,
Motion to Dismiss] (filed 04/20/16) Bates Nos. 859-866
10 In-Home Supportive Services Provider Volume 4,

Notification (dated 06/01/15)

Bates Nos. 867-871

Defendant, Fiesta Palms, LLC’s Opposition to Plaintiff’s
Motion for Relief Under NRCP 60 (filed 10/26/16)

Volume 5,
Bates Nos. 872—885

Exhibits to Defendant, Fiesta Palms, LL.C’s Opposition
to Plaintiff’s Motion for Relief Under NRCP 60

Exhibit | Document Description

A Notice of Filing Order Granting Withdrawal of | Volume 5,
Plaintiff’s Counsel with Order (filed 02/16/16) Bates Nos. 886-890

B Motion to Withdraw as Counsel of Record for Volume 5,
Plaintiff on Order Shortening Time (filed Bates Nos. 891-897
01/20/16)

C Notice of Filing Motion to Withdraw as Counsel | Volume 5,
of Record for Plaintiff on Order Shortening Time | Bates Nos. 898-907
with Motion (filed 01/20/16)

D Minutes of February 1, 2016 Pre-Trial Volume 5,

Conference

Bates Nos. 908-909
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Defendant, Fiesta Palms, LL.C’s Opposition
to Plaintiff’s Motion for Relief Under NRCP 60
Exhibit | Document Description
E Sixth Amended Order Setting Civil Jury Trial, Volume 5,
Pre-Trial Conference and Calendar Call (filed Bates Nos. 910-913
02/04/16)
F Defendant, Fiesta Palms, LLC’s Motion to Volume 5,
Dismiss Pursuant to NRCP 16.1 and EDCR 2.67 | Bates Nos. 914-922
(filed 03/07/16)
G Minutes of April 7, 2016 Hearing on All Pending | Volume 5,
Motions Bates Nos. 923-925
H Minutes of April 14, 2016 Hearing on All Volume 5,
Pending Motions Bates Nos. 926-927
I Order [Granting Defendant, Fiesta Palms, LLC’s | Volume 5,
Motion to Dismiss] (filed 04/20/16) Bates Nos. 928-931
J Notice of Entry of Order [Granting Defendant, Volume 5,
Fiesta Palms, LLC’s Motion to Dismiss] without | Bates Nos. 932-934
Order (dated 04/21/16)
K Mediation Settlement (dated 05/16/11) Volume 5,

Bates Nos. 935-937

Reply in Support of Plaintiff’s Motion for NRCP 60 Relief
(filed 11/10/16)

Volume 5,
Bates Nos. 938-947

Minutes of November 15, 2016 Hearing on Plaintiff’s
Motion for Relief—NRCP 60

Volume 5,
Bates No. 948

Transcript of November 15, 2016 Hearing on Plaintiff’s
Motion for Relief—NRCP 60 (filed 02/21/17)

Volume 5,
Bates Nos. 949-962

Notice of Appearance (filed 12/20/16)

Volume 5,
Bates Nos. 963-965
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DOCUMENT DESCRIPTION LOCATION

Notice of Entry of Order [Denying Plaintiff’s Motion for | Volume 5,
NRCP 60 Relief] with Order (filed 12/28/16) Bates Nos. 966972

Notice of Appeal (filed 01/05/17) Volume 5,
Bates Nos. 973-975

Exhibits to Notice of Appeal

Exhibit | Document Description

1 Order [Denying Plaintiff’s Motion for NRCP 60 | VVolume 5,
Relief] (filed 12/23/16) Bates Nos. 976-981

Case Appeal Statement (filed 01/05/17) Volume 5,
Bates Nos. 982987

Docket of Case No. A531538 Volume 5,
Bates Nos. 988-1004

Page 13 of 13




VB
BV

10

11

12

13

14

15

16

17

18

19

20

MORAN BRANDON
BENDAVID MORAN

ATTORNEYS AT LAW

630 SOUTH 4TH STREET
LAS VEGAS, NEVADA 83101

OPPS

LEW BRANDON, JR., ESQ.
Nevada Bar No.: 5880

JUSTIN W. SMERBER, ESQ.
Nevada Bar No.: 10761
MORAN BRANDON BENDAVID MORAN
630 S. Fourth Street

Las Vegas, Nevada 89101

(702) 384-8424

(702) 384-6568 - facsimile

L. brandon@moraniawfirm.com
Attorneys for Defendant,
FIESTA PALMS, LLC d/b/a
PALMS CASINO RESORT

ROBERT L. EISENBERG, ESQ.
Nevada Bar No. 0950

LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Third Floor

Reno, Nevada 89519

Electronically Filed
10/26/2016 04:07:38 PM

A b e

CLERK OF THE COURT

Telephone: (775) 786-6868 / Facsimile: (775) 786-9716

rle@lge.net

Attomeys for Defendant,
FIESTA PALMS, LLC d/b/a
PALMS CASINO RESORT

DISTRICT COURT
CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ, an individual,
Plaintiff,

v.

FIESTA PALMS, L.L.C., a Nevada Limited

Liability Company, d/b/a PALMS CASINO

RESORT; BRANDY L. BEAVERS, individually,

DOES I through X, and ROE CORPORATIONS I
through X, inclusive,

Defendants.
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Fax: (702} 384-6568

CASE NO.: 06A531538
DEPT. NO.: XV

DEFENDANT, FIESTA PALMS,
LLC’S OPPOSITION TO
PLAINTIFE’S MOTION FOR
RELIEF UNDER NRCP 60
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1 COMES NOW, Defendant, FIESTA PALMS, LLC,, by and throngh ifs undersigned

attorneys, LEW BRANDON, JR., ESQ. and JUSTIN W. SMERBER, E5Q., of MORAN

2

, BRANDON BENDAVID MORAN, and ROBERT L. EISENBERG of LEMONS, GRUNDY &
H BFISENBERG, hereby submit the bllowing Opposition to Plaintiff’s Motion for Relief under

) NROP 60,

5

This Opposition is made and based upon the Points and Authorities attached hersto,
& |} along with all papers and pleadings on file herein, and oral arguments at the Hme of hearing,

DATED thist ¢ day of October, 2016,

? ...........

MORAN BRANDON BENDAVID MORAN
3

&3
. e

LEW BRANDON, JR., ESQ.

Nevada Bar No. 5830

10 JUSTIN W. SMERBER, ESQ,
Nevada Bar No.o 10761

11 630 S, Fourth Sireet

Las Vegas, Nevada 89101
Attorneys for Defendant,
FIESTA PALMS, LLC d/t/a
PALMS CASINGO RESORT

16
17
18
s

MB .

MORAN BRrangDl
BENDAVID MORAN
KY L
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MORAN BRANDGN
BENDAVID MORAN
ATTORNEYS AT LAW

630 SouTH 47TH STREET
Las VEGAs, NevaDa 89101
PrONE:(702) 384-8424
EaAx- {7071 R84-ARRR

MEMORANDUM OF POINTS AND AUTHORITIES

I
FACTS AND PROCEDURAL HISTORY

This matter involves an alleged incident that occurred at the Palms Casino Resort on
November 22, 2004. See Plaintiff’s Complaint, on filed herein. Plaintiff’s Complaint alleges
negligence on the part of Defendant, FIESTA PALMS, L.LC d/b/a PALMS CASINO RESORT
(hereinafter “Defendant™) as owner of the premises. See id. The Plaintiff was allegedly injured
while watching a televised football game at the casino when a “Palms girl” threw a promotional
item into the crowd and an unknown patron unexpectedly dove for the item and struck Plaintiff.
See id. Plaintiff has alleged injuries to his left knee, head, and neck. See id.

After the remand from the Nevada Supreme Court, Plaintiff was represented by various
counsel, including Paul Padda, Esq. in this matter until February 12, 2016 when the Court
granted Mr. Padda’s Motion to Withdraw as Counsel. See Order Granting Motion to Withdraw
attached as Exhibit “4.” Mr. Padda’s Motion to Withdraw was filed on January 20, 2016. See
Motion to Withdraw attached as Exhibit “B.” Contained within the Motion is a Declaration by
Mr. Padda wherein he states,

With a trial date looming at the end of February 2016, I have explained to Mr.
Rodriquez that [ must withdraw and that due to our difference of opinion regarding this
case, I can no longer effectively represent his interests.
Id at p. 3, ll. 20-22. A notice of filing Motion was served on January 20, 2016. See Notice
attached as Exhibit “C.” Accordingly, per Mr. Padda’s declaration, Plaintiff should have
known of his February, 2016 trial date at that time.

On February 1, 2016, the Court held a Pretrial Conference in this matter. See Minutes

from February 1, 2016 attached as Exhibit “D.” At that conference, the Court noted that Mr.

Page3of14
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1 Padda had a pending Motion to Withdraw. See id. Defense counsel did not object to a trial

continuance at that hearing, so as to allow additional time for Mr. Padda to withdraw, and for

2

Plaintiff to do whatever he felt was necessary to prepare for trial. See id. Accordingly, the trial
3

date was moved to April 11, 2016, and a new Trial Scheduling Order was issued. See id. On
4

February 4, 2016, a new Trial Scheduling Order was issued, which was mailed directly to the
5 Plaintiff, Enrique Rodriquez at his last known address of 6673 Yellowstone Dr., Riverside, CA
6 92506. See Sixth Amended Trial Order attached as Exhibit “E.”’

On March 7, 2016, Defendant filed a Motion to Dismiss Plaintiff’s case for failure to

7

comply with NRCP 16.1 and EDCR 2.67. See Motion to Dismiss attached as Exhibit “F.”
8

This Motion was served on Plaintiff directly at his last known address. See id. In the Motion to
9

Dismiss, it clearly explains that this case is scheduled for a May 2, 2016 Trial. See id. atp. 4, IL.
10 |1 3-8. Further, it informed Plaintiff of his obligations under NRCP 16.1 and EDCR 2.67. See id.
11 || in general. 1t is important to note, that as of March 10, 2016, Plaintiff still had time to rectify

these deficiencies so his case would not be dismissed; however, Plaintiff took no action,

12
On April 7, 2016, there was a hearing on Defendant’s Motions in Limine. Mr.

13
Rodriquez appeared in person at that hearing. See Minutes of 4/7/2016 attached as Exhibit “G.”

14

Mr. Rodriquez’s appearance at the hearing confirmed that he had been receiving the materials
15 || relative to his case. See id. Further, the Court admonished Mr. Rodriquez that there were
16 || pending dispositive motions filed in this case, and that he would need to take action if he wished

to move forward. See id.

17
On April 14, 2016, the hearing on Defendant’s Motion to Dismiss was held. Plaintiff]

i8
attended the hearing in proper person, again confirming that he received the Motion. See

19

4/11/16 minutes attached as Exhibit “H.” Further, Plaintiff had failed to comply with NRCP
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1 16.1 or EDCR 2.67, and had further failed to file an Opposition to the Motion to Dismiss.

Accordingly, the Court granted the Motion to Dismiss. See Order Granting Motion to Dismiss

2
X attached as Exhibit “I.” The Notice of Entry of Order was mailed to Plaintiff on April 21,
2016. See Notice of Entry of Order attached as Exhibit “J."
¢ On October 14, 2016, Defendant received Plaintiff's Motion for Rule 60 Relief.
> Accordingly, Defendant now submits the following Opposition to Plaintiff’s Motion.
6 II.
LEGAL ARGUMENT
7

Plaintiff’s Motion for Relief under Rule 60 should be denied. As will be discussed
8 || below, Plaintiff has repeatedly failed to pursue this claim. Even in the face of personal

admonishments from this Court, Plaintiff continued to fail to take action, and thus has waived

9
his rights to relief under Rule 60. Accordingly, Plaintiff should not be awarded relief under
10
Rule 60 and the Court’s Order granting Defendant’s Motion to Dismiss should not be disturbed.
11
A. Applying the standards of Rule 60 to the instant manner dictates that Plaintiff’s
> Motion should be denied.
NRCP 60 provides a method by which a litigant may obtain relief from a judgment or
13
order. In the instant case, Plaintiff seeks relief under NRCP 60(b), which reads in part as
14
follows:
15 (b) Mistakes, inadvertence; excusable neglect; newly discovered evidence;
Sfraud, etc. On motion and upon such terms as are just, the court may relieve a
16 party or a party's legal representative from a final judgment, order, or
proceeding for the following reasons: (1) mistake, inadvertence, surprise, or
17 excusable neglect; (2) newly discovered evidence which by due diligence could

not have been discovered in time to move for a new trial under Rule 59(b); (3)
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation
18 or other misconduct of an adverse party (4) the judgment is void; or, (5) the
judgment has been satisfied, released, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise vacated, or it is no longer
equitable that an injunction should have prospective application. The motion
MB shall be made within a reasonable time, and for reasons (1), (2), and (3) not
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1 more than 6 months after the proceeding was taken or the date that written
notice of entry of the judgment or order was served. A motion under this
subdivision (b) does not affect the finality of a judgment or suspend its
operation. ....

3 || Specifically, Plaintiff herein is seeking relief based on alleged mistake, inadvertence, and/or

4 excusable neglect. However, a District Court has wide discretion in granting relief under Rule

60(b) and, barring an abuse of discretion, its determination will not be disturbed. Union

5
Petrochemical Corp. v. Scott, 96 Nev. 337, 338, 609 P.2d 323, 323 (1980).]
6
While each case depends upon its own facts, there are several criteria for evaluating a
7

district court's exercise of discretion in granting or denying a motion for relief under Rule 60.
8 Yochum v. Davis, 98 Nev. 484 (1982). Under Rule 60(b)(1), the district court may relieve a
g || party from a final judgment on grounds of mistake, inadvertence, surprise, or excusable neglect.

See id, The presence of the following factors indicates that Rule 60{b)(1) is satisfied: (1) a

10

prompt application to remove the judgment; (2) the absence of an intent to delay the
11

proceedings; (3) a lack of knowledge of procedural requirements; and (4) good faith. See id.
12

Further, the purpose of Rule 60 is to relieve a party from the effects of some judgment or order
13 |l made by the court in its regular proceedings; not to give a party some affirmative right which he
14 || has lost by his own conduct, but in regard to which the court has made no order whatever,

Killip v. Empire Mill Co., 2 Nev, 34 (1866). In applying the first three factors to the instant

15
matter, it is clear that Plaintiff’s instant Motion should be denied.
16
H
17
i
18 /i
19
I\/IB 20 ! See also Heard v. Fisher's & Cobb Sales & Distribs., Inc., 88 Nev. 566, 502 P.2d 104 (1972).
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1 1. Plaintiff did not make a prompt application to remove the judgement/order.

Plaintiff’s argues that his Motion for Relief is timely because it was filed within six (6)

2

; months. However, the mere fact that the Motion was filed within six months does not make the
Motion timely or “prompt.” Rule 60(b) requires a motion to be filed “within a reasonable time,”

) and for reason number (1) [mistake, inadvertence, surprise or excusable neglect] “not more than

5

6 months” after the challenged order or judgment. Thus, the six (6) month limit referenced in
6 ||the rule is a maximum and does not guarantee that a motion filed within the six (6) month time

period is necessarily timely, i.e., filed within a “reasonable time.”

7
To illustrate this point, Defendant directs the Court to Union Petrochemical Corp.,
8
supra. In the Union case, the appellant had moved to set aside a judgment “almost six months
9
after the judgment was entered.” See id. at 338, 609 P.2d at 323. The Court in Union expressly
10

rejected the appellant’s argument that its motion was timely merely because it was submitted
11 || within six (6) months. See id. In doing so, the Court relied upon a series of cases that have held

“want of diligence in seeking to set aside a judgment is ground enough for denial of such a

12
motion.” See id. citing Lentz v. Boles, 84 Nev. 197, 438 P.2d 254 (1968); Hotel Last Frontier v.
13
Frontier Prop., 79 Nev, 150, 380 P.2d 293 (1963). Additionally, the Court stated,
14
To condone the actions of a party who has sat on its rights only to make a last-minute
rush to set aside judgment would be to turn NRCP 60(b) into a device for delay rather
15 than the means for relief from an oppressive judgment that it was intended to be.

16 || Union, 96 Nev. at 339, 609 P.2d at 324.

In the present matter, Plaintiff filed his Motion seeking Relief under Rule 60 five (5)

17

months and three weeks after the Notice of Entry of Order was served for the order granting
18

Defendant’s Motion to Dismiss. Plaintiff’s Motion for relief was filed five (5) months and
19

twenty-nine (29) days after the Notice of Entry of Order was served on Defendant’s Motions in
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1 || Limine. Accordingly, it is clear that, just as was done in the Union case, Plaintiff sat on his

rights and then rushed to file his Motion at the last moment, just before the expiration of the six

2
month period referenced in the rule.
3
Plaintiff argues that his delay in filing the instant Motion was because he could not
4

obtain an attorney to take on this difficult case. However, there are several reasons why this
5 should not relieve Plaintiff of his obligations to act promptly under NRCP 60. Initially, Plaintiff]
6 was served with Paul Padda, Esq.’s Motion to Withdraw on January 20, 2016. This means that

Plaintiff has known he needs to obtain new counsel for the last ten (10) months; not just since

7

the Motion to Dismiss was granted. Additionally, the Nevada Supreme Court has stated that
8

fundamental rules governing the finality of judgments cannot be applied differently merely
9

because a party not leamed in the law is acting pro se. Bonnell v. Lawrence, 128 Nev. Adv. Op.
1013 7, 282 P.3d 712, 718 (2012) citing Raymond J. German, Ltd. v. Brossart, 2012 N.D. 89, 8§16
11 || N.W.2d 47, (N.D. 2012),

In considering the factual and procedural history of this matter, it cannot be said that the

12

Plaintiff acted “promptly” to file the instant Motion. Plaintiff waited until the very eve of the
13

expiration of the six month time period set forth in NRCP 60 to file the instant Motion.
14

However, Plaintiff has misconstrued the six (6) month time period as a safe haven, when in
15 |l reality it is not. Plaintiff has not acted promptly, he has acted with great and inexcusable delay,
16 || and his Motion should be denied.

2. Plaintiff’s actions have clearly delayed these proceedings.

17
Plaintiff’s brief argues that he has no intent to delay these proceedings, and the faster the

18
subject orders are vacated, the faster he can attempt to get to trial again. Plaintiff also argues

19

that there is no prejudice to the Defense because this has been a short six (6} month delay in a

MBl
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1 case that has been proceeding for almost ten (10) years. However, the Defense disagrees with

Plaintiff’s assertions as set forth below.

2
In the instant matter, Plaintiff’s case was dismissed for failure to comply with the

3
Nevada Rules of Civil Procedure. The Nevada Supreme Court has held that the Nevada Rules

4

of Civil Procedure are to be construed to secure the just, speedy, and inexpensive determination
> of every action. Dougan v. Gustaveson, 108 Nev. 517, 521, 835 P.2d 795, 798 (1992),
6 || abrogated on other grounds by Arnold v. Kip, 123 Nev. 410, 168 P.3d 1050 (2007). The

timeliness provisions written into the rules will, as a general proposition, be enforced by the

7

. courts in order to promote the timely and efficient processing of cases. See id. In effect, these
provisions recognize judicial commitment to the proposition that "justice delayed is justice

° denied." See id. at 523, 835 P.2d 799.

10

In the present matter, this case has been continued numerous times. This matter was
11 |]remanded from the Nevada Supreme Court on November 4, 2014. See Certificate of Remand

on file herein. Plaintiff’s then Counsel, Steve Baker, Esq. filed to withdraw from the case on

12
s November 24, 2014. See Motion to Withdraw on file herein. The following events then took
place:
14
o January 9, 2015 status check where Plaintiff requested a continuance to obtain counsel;
15 e March 25, 2015 status check where Plaintiff requested a continuance to obtain counsel;
16 o April 1, 2015 status check where Plaintiff requested a continuance to obtain counsel;
17 e April 8, 2015 status check where Plaintiff requested a continuance to obtain counsel;
18 e April 22, 2015 status check where Plaintiff requested a continuance to obtain counsel;
e April 29, 2015 status check where Plaintiff requested a continuance to obtain counsel;
19
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1 e June 15, 2016 Paul Padda, Esq. officially appeared as counsel and a Trial date was set;

2 e September 28, 2015 the Trial date was moved 68 days due to a death in Defense
) counsel’s family;

o February 1, 2016 the Trial date was moved to allow Plaintiff to obtain new counsel; and
) o April 7, 2016 Plaintiff asked for six month extension and the Court denied same.
5

This case has been back in District Court upon remand from the Nevada Supreme Court for
6 almost two years. There has been significant delay in this matter, and such delay has been
7 || largely due to Plaintiff’s counsel’s inability to obtain or retain counsel.

Further, Plaintiff alleges that financial hardship has caused a delay in his obtaining

8

counsel to represent him. Again, Defendant reminds this Court that the parties attended a
9

mediation following the initial jury trial. That mediation resulted in a partial settlement where
10

Plaintiff received a non-refundable payment of $1,000,000.00, which is to be offset against any
11 || future judgment in this matter. See Settlement Statement attached as Exhibit “K.” Given his
12 || receiving a $1,000,000.00 payment already in this case, the Defense does not see how Plaintiff]

can argue in good faith that he had financial barriers preventing the retention of counsel.

13
3. Plaintiff clearly had knowledge of the procedural requirements for pursuing
14 this case.
15 Plaintiff’s Motion argues that he, “a non-lawyer,” has no knowledge of the procedural
6 requirements that govern this case. The Defense takes factual and legal issue with this
position. Initially, as argued above, the fact that Plaintiff was in proper person does not excuse
Y him from complying with mandatory rules of procedure that apply to everyone. See Bonnell,
i8

supra. Accordingly, the fact that Plaintiff was without counsel does not mean that he per se did

19 || not have knowledge of the procedural requirements for pursuing this case.
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1 Additionally, Plaintiff was well aware of his obligations in pursuing this case. Plaintiff]

without a doubt received Defendant’s Motions in Limine and Motion to Dismiss. This is an

2

undisputable fact, because Plaintiff attended the hearings on the Motions after receiving them.
3

Further, the Motion to Dismiss was filed on March 7, 2016 in accordance with the Court’s
4

scheduling order mandating pretrial motions be filed 45 days before Trial. This Motion clearly
5 told Plaintiff he was in violation of NRCP 16.1 and EDCR 2.67, which he could have rectified
6 at that time. See NRCP 16.1(a)(3) allowing pretrial disclosures 30 days before trial and

EDCR 2.67 allowing a conference and the filing of a Joint Pretrial Memorandum within 15

7
days of trial.
8
Finally, this Honorable Court personally admonished Plaintiff at the hearing on April 7,
9

2016 regarding his need to pursue this action. Plaintiff was specifically and personally
10 1| instructed by this Court that there were pending Dispositive Motions and if he wanted to
11 || pursue this case, he needed to take action. In other words, the Court essentially admonished

Plaintiff that he needed to obey mandatory rules. Still, Plaintiff did nothing to oppose the

12

pending Motions, or to comply with NRCP 16.1 or EDCR 2.67. Plaintiff clearly had
13

knowledge of the procedural requirements of pursuing his claim and he simply failed to act.
14

Such actions do not constitute mistake, inadvertence of excusable neglect; such actions simply
15 11 constitute neglect. See McClellan v. David, 84 Nev. 283, 287, 439 P.2d 673, 676 (1968)
16 || (holding that before a default judgment may be set aside under NRCP 60(b)(1), the party so

moving must show to the court that his neglect was excusable).

17
B. Plaintiff is not entitled to relief under Rule 60 as a matter of public policy.
18
The last argument contained in Plaintiff’s Motion is a public policy argument. Plaintiff]
i9

requests relief based upon the public policy that favors matters being decided on their merits.
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1 || While the defense does not ignore the policy favoring having matters decided on their merits,

there is also a large body of law that governs the specific issue before this court, i.e. relief under

2

Rule 60. A review of that body of law, as set forth above, clearly demonstrates that Plaintiff is
3

not entitled to relief. If one were able to simply overturn final orders and judgments of the
4

Court by arguing that their matter shouid be heard on the merits, then there would be no need
3 for the numerous statutes, rules and cases that make upon our jurisprudence in Nevada. There
6 would be no reason for the Nevada Supreme Court to adopt dismissal provisions in the Rules of]

Civil Procedures such as those set forth in NRCP 16.1 and NRCP 37. There would be no reason

7

for the Nevada Supreme Court to issue opinions affirming the dismissal of cases and the denial
3

of relief under Rule 60, such as in Urnion. Instead, there would only be trials on the merits.
S

However, the State of Nevada has clearly defined rules of procedure. In the rules of]
10 procedure, there are mandatory procedural timelines and safeguards that ensure the just, speedy,
11 || and inexpensive determination of every action, for every litigant. Dougan v. Gustaveson, 108

Nev. 517 (1992). Those rules have been interpreted and upheld by the Nevada Supreme Court

12

on numerous occasions.  See Jd. Accordingly, one cannot circumvent these rules by merely
13

crying public policy.
14

The Plaintiff in this action has shown a blatant disregard for the rules of procedure.
15 1l Even in the face of numerous opportunities to correct his deficiencies, Plaintiff has refused to
16 || take action. Then upon having his matter dismissed for failure to act, Plaintiff again did nothing

to rectify the situation until nearly six months after his case was dismissed and Defendant’s

17

Motions in Limine were granted. Such are not the actions of a party who is diligent and entitled
18

to relief under Rule 60. Such are not the actions of a person who is entitled to a trial on the
19
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15

BERDAVIO MDARAN

ATTGRNE VS AT LAV

| RESORT respectfully requests that this Court deny Plaintiff's Motion for Relief under Rule 60.

merits. To the contrary, such are the actions of a party that has waived his rights and his action
should remain dismissed.

iy,
COMCEUSION

Based upon the foregoing, Defendant, FIESTA PALMS, LLC D/B/A PALMS CASINO

DATED this-¥ day of Qetober, 2016, ¢

&

M:&AN BRANDON BENDAVID MORAN

LE‘?}/’ BRANDON, JR,, ESQ.
Nevada Bar No, 588

JUSTIN W, SMERBER, ESQ.
Wevada Bar No.: 10761

636 8. Fourth Strest

Las Vegas, Mevada 89101
Attorneys for Defendant,
FIESTA PALMS, LLC d/b/a
PALMS CASING RESORT

Page 13 0f 14
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CERTIFICATE OF SERVICE

2
- day of October, 2016, 1

3

served the foregoing DEFENDANT, FIESTA PALMS, LIOC'S OPPOSITION TO
4 PLAINTIFE'S MOTION FOR RULE 66 RELIEF via the Cowt’s electronic filing and
5 sgrvice systems (“Wiznet”) to all parties on the current service list.
® || JOEL G. SELIK, ESQ.

Nevada Bar No, 482
7 10191 Park Run Drive, Suite 110

Las Vegas, Nevada 89145
g |1 702-243-1930

| Facsimile ~760-479-0081
JoelinSeliklaw . com

9 I Attorney for Plaintiff,
EXNRIQUE RODRIGUEZ ;
10 AR NAYA
An Emplovee of Moran;

et

<frnnrs

11

12

13
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Electronically Filed
02/16/2016 02:43:47 PM

NOTC iz b S
Paul S. Padda, Esq. (NV Bar #10417)
Email: psp@paulpadda.com

PAUL PADDA LAW

4240 West Flamingo Road, Suite 220
Las Vegas, Nevada 89103

Tel: (702) 366-1888

Fax: (702) 366-1940
www.paulpadda.com

CLERK OF THE COURT

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ, g
Plaintiff, Case No. A-06-531538-C

)
)
v. ; Dept. No. XV (15)
FIESTA PALMS, LIL.C, et. al., %

Defendants. ;

NOTICE OF FILING ORDER GRANTING
WITHDRAWAL OF PLAINTIFE’S COUNSEL

Attached herewith as Exhibit A is an Order dated February 12, 2016 granting the

withdrawal of Paul S. Padda, Esq, and all those associated with his firm, from further

aul S. Padda, Esq.

representation of Plaintiff in this matter.

Counsel for Plaintiff

Dated: February 16, 2016
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Civil Procedure 5(b), the undersigned hereby certifies that on
February 16, 2016 a copy of “NOTICE OF FILING ORDER GRANTING WITHDRAWAL OF
PLAINTIFF’S COUNSEL” was served via the Court’s electronic filing system (“Wiznet™) upon
all counsel of record. In addition, a copy was mailed (and emailed) to Plaintiff via United States

Mail (first-class, postage prepaid) addressed as follows:

Enrigue Rodriguez
6673 Yellowstone Drive
Riverside, California 92506

Email: bernieofcalif @aol.com (7
/ 4@%%

Paul S. Padda, Esq.
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ORD

Paul S. Padda, Esq. (NV Bar #10417)
Email: psp@paulpaddalaw.com
PAUL PADDA LAW, PLLC

4240 West Flamingo Road, Suite 220
Las Vegas, Nevada 89103

Tel: (702) 366-1888

Fax: (702) 366-1940

www.paulpaddalaw.com
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ,

Plaintiff, Case No. A-06-531538-C

V. Dept. No. XV (15)

FIESTA PALMS, LLC, et. al.,

Defendants.

ORDER

On January 20, 2016, counsel for Plaintiff, Paul S. Padda, Esq., on behalf of himself and
all others associated with his law firm on this matter, filed a motion to withdraw from this case.
The Court having considered the motion and the lack of opposition thereto, it is hereby ordered
that, pursuant to Eighth Judicial District Court Rule 7.40(b)(2)(1), the motion is granted. All
further communications shall be directed to Plaintiff at the following address below (last known
address supplied to Plaintiff’s counsel):

Address: Enrique Rodriguez
6673 Yellowstone Drive
Riverside, California 92506
Telephone:  (951)751-1440

Email: bernieofcalifi@acl.com

FEB 10 2016
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N

Upon receipt of an executed copy of this Order, Plaintiff’s counsel is directed to file notice of

this Order and serve a copy upon Plaintiff at the address above.

IT IS SO ORDERED:

Judgg doe Hardy, Dept. X\Q
Clark County District Cou

Las Vegas, Nevada /(/
Dated: February ; 7/, 2016

Prepared By:
g7 -
_Lg/ e
Paul S. Padda, Esq.
PAUL PADDA LAW, PLLC
4240 West Flamingo Road, #220
Las Vegas, Nevada §9103

Tele: (702) 366-1888

Enrique Rodriguez v. Fiesta Palms, ef. al.,
2 Case No. A-06-331538-C, Dept. XV
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Electronicalily Filed
01/20/2016 03;31:11 PM

MWCN Q%;“ b o

Paul S. Padda, Esq. (NV Bar #10417) CLERK OF THE COURT
Email: psp@paulpadda.com

PAUL PADDA LAW

4240 West Flamingo Road, Suite 220

Las Vegas, Nevada 89103

Tel: (702) 366-1888

Fax: (702) 366-1940

www.paulpadda.com

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
ENRIQUE RODRIGUEZ,
Plaintiff, Case No. A-06-531538-C
v, 3 Dept. No. XV (15)
FIESTA PALMS, LLC, et. al., ;
Defendants. )
)
MOTION TO WITHDRAW AS COUNSEL OF RECORD
FOR PLAINTIFF ON ORDER SHORTENING TIME
Pursuant to Eighth Judicial District Rule (“EDCR™) 7.40(b)(2), undersigned counsel and
his law firm hereby respectfully request permission to withdraw as counsel of record for Plaintiff

Enrique Rodriguez. In support of this request, undersigned counsel relies upon the memorandurmn

of points and authorities filed herewith, the declaration of Paul S. Padda, Esq., all papers on file
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in this litigation and any oral argument the Court may entertain at the time of hearing in this

matter,

Respectfully submited,
w7 7 //A
/ {,V/ c [
Paul S. Padda, Esq.
PAUL PADDA LAW
4240 West Flamingo Road, #220
Las Vegas, Nevada §9103
Tel: (702) 366-1888
Fax: (702) 366-1940
Web: paulpadda.com

Attorney for Plaintiff
Dated: January 19, 2015
NOTICE OF HEARING ON ORDER SHORTENING TIME

All interested parties in this matter will take note that the “MOTION TO WITHDRAW
AS COUNSEL OF RECORD FOR PLAINTIFF ON ORDER SHORTENING TIME” will be

heard before the Court (Department XV}, on order shortening time, on the following date and

time:
Date: A ~ 7-1¢

Time: ;q C (L &S ess

Codlad)”

Juddy Joe Hafdy 0
Clark County Distrﬁgour

q //P/'
Dated: January f , 2016
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DECLARATION OF PAUL S. PADDA

I, Paul S. Padda, do hereby declare the following based upon my personal knowledge:

1. I am currently listed as counsel of record for Plaintiff in Enrique Rodriguez v.
Figsta Palms, LLC A-06-531538-C, a case pending before this Court. I am licensed to practice
law in the State of Nevada.

2. I entered an appearance in this case on May 12, 2015,

3. At the outset of entering an appearance in this case, [ explained to Mr. Rodriguez
certain financial constraints that would have to be overcome in order for me to remain in this
case. As the owner of a small law firm, I am limited by the amount I can financially “invest” in
the prosecution of certain cases.

4, After the Court granted Defendant’s motion for a jury trial, I explained to Mr.
Rodriguez the additional and significant financial costs that would be needed to present a case to
a jury that differ from a mere bench trial. Mr. Rodriguez requested that I not withdraw from his
case until he could locate other counsel.

3. On or about December 7, 2015, I met with Mr. Rodriguez and explained, once
again, that due to financial limitations I could no longer remain in this case. Mr. Rodriguez again
requested I not withdraw and notified me during our meeting that another attorney would be
“stepping in” to replace me. During this same meeting, Mr. Rodriguez and I had a difference of
opinion on how best to proceed in this litigation.

6. To date, I have not been contacted by other counsel. With a trial date looming at
the end of February 2016, I have explained to Mr. Rodriguez that I must withdraw and that due to
our difference of opinion regarding this case, I can no longer effectively represent his interests.

7. Counsel for Defendant, Justin Smerber, Esq., has indicated that he does not
oppose this motion and that he will consent to an extension of the trial date to permit M.

Rodriguez to locate other counsel or have the attorney Mr. Rodriguez referenced during our

”
2
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December 7, 2016 meeting enter an appearance in this case.

8. Should the Court permit withdrawal of undersigned counsel, Mr. Rodriguez

can be served with notice of further proceedings at the following address:
Enrique Rodriguez
6673 Yellowstone Drive
Riverside, California 92506

Mr, Rodriguez can also be contacted by telephone at (951) 751-1440.

9. Mr. Rodriguez will experience no material or adverse prejudice by undersigned
counsel’s withdrawal since he previously acknowledged in a December 18, 2015 communication
to undersigned counsel his understanding that this motion would eventually be filed. However,
in fairness to Mr. Rodriguez, undersigned counsel respectfully requests that the Court continue
the trial date to a reasonable time for Mr. Rodriguez to locate replacement counsel. Opposing
counsel, Justin Smerber, Esq., has indicated that he does not oppose this request.

10.  Requiring undersigned counsel to remain in this case would be both extremely
burdensome to counsel and, more importantly given the disagreements over how to proceed,
adverse to Mr. Rodriguez’s best interests.

I declare, under penalty of perjury, that the foregoing is true and correct to the

best of my knowledge.

Paul S. Padda, Esg.

Dated: January 19, 2016
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MEMORANDUM OF POINTS AND AUTHORITIES

ARGUMENT

L Legal Standard

EDCR Rule 7.40(b)(2) provides this Court with authority to permit an attorney to
withdraw from a matter pending before the Court if the attorney’s application for withdrawal
includes an affidavit or declaration which contains the client’s address, or last known address, “at
which the client may be served with notice of further proceedings taken in the case” and also
provides the telephone number, or last known telephone number, at which the client may be
reached. The rule requires that the attorney “must serve a copy of the application upon the
client” and other interested parties.

I1. *Good Cause” Exists To Permit Counsel’s Withdrawal From This Case

Nevada Rule of Professional Conduct (“NRPC”) 1.16, entitled “Declining or Terminating
Representation,” provides that an attorney may seck withdrawal from a matter where “other good
cause for withdrawal exists.” See NRPC 1.16(b)(7).

As shown in the attached declaration of undersigned counsel, Paul 8. Padda, Esq.,
withdrawal is appropriate in this case because it is in keeping with Mr, Rodriguez’s
understanding of what would eventually occur, appropriate given Mr. Rodriguez’s statements to
undersigned counsel that he was in the process of “interviewing™ other attorneys signaling his
intent to retain other counscl and necessary given the difference of opinion regarding how best to
proceed in this matter. As the Plaintiff in this case, Mr. Rodriguez should be permitted to
proceed with counsel of his own choosing. Withdrawal will not have any material or adverse
effect on Mr. Rodriguez’ interests, especially given opposing counsel’s consent to a continuation

of the irial date.
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CONCLUSION

In light of the foregoing, the Court should permit undersigned counsel to withdraw from

further representation of Plaintiff in this matter.

ﬁ(

l}esp Wwd,
el

Paul S. Padda, Esq.

PAUL PADDA LAW

4240 West Flamingo Road, #220
Las Vegas, Nevada §9103

Tele: (702) 366-1888

Fax: (702) 366-1940

Web: caplawyers.com

Attorney for Plaintiff

Dated: January 19, 2016
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630 SOUTH 4TH STREET
LAS VEGAS, NEvaDa 88101
PHONE {702} 384-8424
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Electronically Filed
01/20/2016 05:19:37 PM

NOTC Q¥ b S

Paul S. Padda, Esq. (NV Bar #10417) GCLERK OF THE COURT
Email: psp@paulpadda.com
PAUL PADDA LAW
4240 West Flamingo Road, Suite 220
Las Vegas, Nevada 89103
Tel: (702) 366-1888
Fax: (702) 366-1940
www.paulpadda.com
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ,
Plaintiff, Case No. A-06-531538-C
V. Dept. No. XV (15)
FIESTA PALMS, LLC, et. al.,
Defendants.

NOTICE OF FILING MOTION TO WITHDRAW
AS COUNSEL OF RECORD FOR PLAINTIFF
ON ORDER SHORTENING TIME

Attached herewith as Exhibit A is Plaintiff’s counsel’s “Motion To Withdraw As Counsel

Of Record For Plaintiff On Order Shortening Time.” The motion was filed on January 20, 2016.

7

Paul S. Padda, Esq.

Counsel for Plaintiff

Dated: January 20, 2016
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CERTIFICATE OF SERVICE

Pursnant to Nevada Rule of Civil Procedure 5(b), the undersigned hereby certifies that on
January 20, 2016 a copy of “NOTICE OF FILING MOTION TO WITHDRAW AS COUNSEL
OF RECORD FOR PLAINTIFF ON ORDER SHORTENING TIME” was served via the
Court’s electronic filing system (“Wiznet™) upon all counsel of record. In addition, a copy was
mailed to Plaintiff via United States Mail (first-class, postage prepaid) addressed as follows:

Enrique Rodriguez
6673 Yellowstone Drive
Riverside, California 92506

N

Paul S. Padda, Esq.
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Electronically Filed
01/20/2016 03:31:11 PM

MWCN W«“&ﬁ“““
Paul 8. Padda, Esq. NV Bar #10417) CLERK OF THE COURT
Email: psp@paulpadda.com

PAUL PADDA LAW

4240 West Flamingo Road, Suite 220

Las Vegas, Nevada 89103

Tel: (702) 366-1888

Fax: (702) 366-1940

www.paulpadda.com

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
ENRIQUE RODRIGUEZ,
Plaintiff, Case No. A-06-531538-C
\Z Dept. No. XV (15)
FIESTA PALMS, LLC, et. al.,
Defendants. ;

MOTION TO WITHDRAW AS COUNSEL OF RECORD
FOR PLAINTIFF ON ORDER SHORTENING TIME

Pursuant to Eighth Judicial District Rule (“EDCR™) 7.40(b)(2), undersigned counsel and
his law firm hereby respectfully request permission to withdraw as counsel of record for Plaintiff
Enrique Rodriguez. In support of this request, undersigned counsel relies upon the memorandum

of points and authorities filed herewith, the declaration of Paul S. Padda, Esq., all papers on file
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in this litigation and any oral argument the Court may entertain at the time of hearing in this

R&wctﬂﬂly sub&md,

/ «w/ 7// M//\
Paul S. Padda, Esq.

PAUL PADDA LAW

4240 West Flamingo Road, #220
Las Vegas, Nevada 89103

Tel: (702) 366-1888

Fax: (702) 366-1940

Web: paulpadda.com

matter.

Attorney for Plaintiff
Dated: January 19, 2015
NOTICE OF HEARING ON ORDER SHORTENING TIME
All interested parties in this matter will take note that the “MOTION TO WITHDRAW
AS COUNSEL OF RECORD FOR PLAINTIFF ON ORDER SHORTENING TIME” will be
heard before the Court (Department XV), on_order shortening time, on the following date and
time:
Date: 2~ 7- 14

Time: ;q C'(“"“}e"-’

Cocllpnd/

Clark County Distr%

e
Dated: January , 2016

Tuddy Joe Hatdy" 10
Cowr
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DECLARATION QOF PAUL S. PADDA

I, Paul 8. Padda, do hereby declare the following based upon my personal knowledge:

1. [ am currently listed as counsel of record for Plaintiff in Enrique Rodrisuez v.

Fiesta Palms. L.LC A-06-531538-C, a case pending before this Cowt. T am licensed to practice

law in the State of Nevada.

2. [ entered an appearance in this case on May 12, 2015.

3. At the outset of entering an appearance in this case, I explained to M. Rodriguez
certain financial constraints that would have to be overcome in order for me to remain in this
case. As the owner of a small law firm, I am limited by the amount I can financially “invest” in
the prosecution of certain cases.

4. After the Court granted Defendant’s motion for a jury trial, | explained to Mr.
Rodriguez the additional and significant financial costs that would be needed to present a case to
a jury that differ from a mere bench trial. Mr. Rodriguez requested that I not withdraw from his
case untii he could locate other counse}.

5. On or about December 7, 2015, I met with Mr. Rodriguez and explained, once
again, that due to financial limitations I could no longer remain in this case. Mr. Rodriguez again
requested I not withdraw and notified me during our meeting that another attorney would be
“stepping in” to replace me. During this same meeting, Mr. Rodriguez and I had a difference of
opinion on row best to proceed in this litigation.

6. To date, I have not been contacted by other counsel. With a trial date looming at
the end of February 2016, I have explained to Mr. Rodriguez that I must withdraw and that due to
our difference of opinion regarding this case, I can no longer effectively represent his interests.

7. Counsel for Defendant, Justin Smerber, Esq., has indicated that he does not
oppose this motion and that he will consent to an extension of the trial date to permit Mr.

Rodriguez to locate other counsel or have the attorney Mr. Rodriguez referenced during our

3
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December 7, 2016 meeting enter an appearance in this cage.

8. Should the Court permit withdrawal of undersigned counsel, Mr. Rodriguez

can be served with notice of further proceedings at the following address:
Enrique Rodriguez
6673 Yellowstone Drive
Riverside, California 92506

Mr. Rodriguez can also be contacted by telephone at (951) 751-1440.

9. Mz. Rodriguez will experience no material or adverse prejudice by undersigned
counsel’s withdrawal since he previously acknowledged in a December 18, 2015 communication
to undersigned counsel his understanding that this motion would eventually be filed. However,
in fairness to Mr. Rodriguez, undersigned counsel respectfully requests that the Court continue
the trial date to a reasonable time for Mr. Rodriguez to locate replacement counsel. Opposing
counsel, Justin Smerber, Esq., has indicated that he does not oppose this request.

10.  Requiring undersigned counsel to remain in this case would be both extremely
burdensome to counsel and, more importantly given the disagreements over how to proceed,
adverse to Mr. Rodriguez’s best interests.

I declare, under penalty of perjury, that the foregoing is true and correct to the

best of my knowledge. 7 P
au(// . 4 %

Paul 8. Padda, Esq.

Dated: January 19, 2016
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MEMORANDUM OF POINTS AND AUTHORITIES

ARGUMENT

I Legal Standayd

EDCR Rule 7.40(b)(2) provides this Court with authority to permit an attorney to
withdraw from a matter pending before the Court if the attorney’s application for withdrawal
includes an affidavit or declaration which contains the client’s address, or last known address, “at
which the client may be served with notice of further proceedings taken in the case” and also
provides the telephone number, or last known telephone number, at which the client may be
reached. The rule requires that the attorney “must serve a copy of the application upon the
client” and other interested parties.

II. “Good Cause” Exists To Permit Counsel’s Withdrawal From This Case

Nevada Rule of Professional Conduct (“NRPC”) 1.16, entitled “Declining or Terminating
Representation,” provides that an attorney may seek withdrawal from a matter where “other good
cause for withdrawal exists.” See NRPC 1.16(b)(7).

As shown in the attached declaration of undersigned counsel, Paul S. Padda, Esq.,
withdrawal is appropriate in this case because it is in keeping with Mr. Rodriguez’s
understanding of what would eventually occur, appropriate given Mr. Rodriguez’s statements to
undersigned counsel that he was in the process of “interviewing” other attorneys signaling his
intent to retain other counsel and necessary given the difference of opinion regarding how best to
proceed in this matter. As the Plaintiff in this case, Mr. Rodriguez should be permitted to
proceed with counsel of his own choosing. Withdrawal will not have any material or adverse
effect on Mr. Rodriguez’ interests, especially given opposing counsel’s consent to a continuation

of the trial date.
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CONCLUSION

In light of the foregoing, the Court should permit undersigned counsel to withdraw from

Py
/2 %

Paul S. Padda, Esq.

PAUL PADDA LAW

4240 West Flamingo Road, #220
Las Vegas, Nevada 89103

Tele: (702) 366-1888

Fax: (702) 366-1940

Web: caplawyers.com

further representation of Plaintiff in this matter.

Attorney for Plaintiff

Dated: January 19, 2016
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MORAN BRANDON
BENDAVID MORAN
ATTCRNEYS AT LAW

630 SOUTH 4TH STREET
Las VeGAS, Nevapa 89101
PHONE:{702) 384-8424
Fax: (702) 384-6568
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REGISTER OF ACTIONS
Case N, B6ASIIS38

Earigus Rodeiguez, Plaintifi{s) vs. Flests Palms LLG, Defendant § o o, Negligense - Fromises
: 2 Case TYypal oo
{s} & Liahility
8 Date Filed:  11/15/2008
3 Lonation; Departmerd 15
§ Gross-Reference Case. A831538
§ Number:
& Supreme Dourt No,:  S5830
PAREY INFORMATION
Leat! Aftarneys
Dafendant  Flesta Palms LLG Lowis
Radained
Doing Palins Casinoe Resort Lhavwis-W-Brangdonrde:
Business As Epdained
FOR-384-5R884AH
Piaintif Rodrigues, Envigue Joet Gary Seltk
Hetained

T02-243-19300W)

EveNts & GRIERS OF 185 COurt

0270172016 Pro Trisi Conference (8:30 AM) (dudicial Officer Hardy, Jdne}

Minutes
Q2/81/2016 8:50 AM

- M. Smerher indicated he had mads several attempts fo
contact Plaintiits counsed, and was informed by #r. Padda's
office that Mr. Padda was in a8 mieeting. Additionally, Mr.
Smerber noted Plaintiff's pending Motion to Withdraw as
Counsed, informing the Count that Defendaat had refrained from
pre-irial Motion practice duse to the psnding Motion to
Withdraw. ¥ir. Smerber advised that fe wae amenable to
rescheduling the tial date; however, Defendant would not be
walving the three-year rile myarding & remand fom the
Buprerms Court, nor would Defendant ba walving the five-ysar
sude. Court noted for the recard that, if Plaintiff felt the need 1o
protect their interests in terms of complying with applicable
tmeliness rules, they couid file the appropriste Motion with the
Court. COURT ORDERED tnal date VACATED and RESET;
Court to issus a naw Trial Order. 4/11/18.8:30 AM PRE TRIAL
CONFERENGE 4/27/18 8:30 AM CALENDAR CALL 5/2/18
130 AM JURY TRIAL
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MORAN BRANDON
BENDAVID MORAN
ATTORNEYS AT Law

630 SOUTH 4TH STREET
LAS VEGAS, NEVADA 89101
PHONE:(702} 384-8424
Fax. {702) 3846568
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Hon, Joe Hardy
Distriet Court
Department XV

Electronically Filed
02/04/2016 09:28:43 AM

A b

OSCJ
CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
ENRIQUE RODRIGUEZ, ) CASE NO.: A531538
) DEPT NO.: XV
Plaintifi{(s), )
)
v. ) SIXTH AMENDED ORDER
) SETTING CIVIL JURY TRIAL,
FIESTA PALMS LLC, et al., ) PRE-TRIAL CONFERENCE AND
)  CALENDAR CALL
Defendant(s), )
)
IT IS HEREBY ORDERED that:
A. The above entitled case is set to be tried to a jury on a five week stack to begin
Monday, May 2, 2016, at 10:30 a.m.
B. A Pre-Trial Conference with the designated trial attorney and/or parties in proper

person will be held on Monday, April 11, 2016, at 8:30 a.m.

C. A calendar call will be held on Wednesday April 27, 2016, at 8:3¢ a.m. Parties must

bring to calendar call all items listed in EDCR 2.69. At the time of the calendar call, counsel will set
an appointment with the Court Clerk. The appointment must be at least one day before the first day
of trial.

D. The Pre-Trial Memorandum must be filed no later than Friday, April 8, 2016, at
4:00 p.m., with a courtesy copy delivered to Department XV. All parties (attorneys and parties in

proper person), MUST comply with All REQUIREMENTS of EDCR 2.67, 2,68 and 2.69.

E. All motions in limine must be in writing and filed no later than Monday, March 7,
2016, and must comply with all the requirements set forth in EDCR 2.47, particularly EDCR
2.47(b), which requires the lawyers to personally consult with one another by way of face-to-face

meeting or via telephone conference before a motion in limine can be filed. If a personal or
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Hon. Joe Hardy
District Court
Department XV

telephone conference was not possible, the attorney’s declaration and/or affidavit atiached to the
motion in limine shall set forth the reasons. Should a party and/or his or her attorney fail to abide by
the requirements of EDCR 2.47(b) before filing his or her motion in limine, such motion will not be
heard by the Court. Orders shortening time will not be signed except in extreme emergencies.
An upcoming trial date is not an extreme emergency.

Failure of the designated trial attorney or any party appesring in proper person to
appear for any court appearances or to comply with this Order shall result in any of the
follewing: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; {4} vacation
of trial date; and/or (5) any other appropriate remedy or sanction.

Counsel is required to advise the Court immediately when the case scttics or is otherwise
resolved prior to (rial. A stipulation which terminates a case by dismissal shall also indicate whether
a Scheduling Order has been filed and, if a trial date has been set, the date of that trial. A copy
should be given to Chambers.

Finally, if parties arc interested in a settlement conference conducted by a District Court

Judge sitting as a Mediator, please contact Judge Wiese's Judicial Executive Assistant at 702-671-
3633.
DATED: February 3, 2016

JOE HA@DY, DISTRICT JUD@E

912




—

SOW e S SN h o W N

1) 2 — — po— — [ fo— fuad [ay S [y
S ND 00 N1 A Y B W N

22

Hon. Joe Hardy
District Court
Department XY

CERTIFICATE OF SERVICE

I hereby certify that on or about the date e-filed, the foregoing was e-served, e-mailed, or a
copy of the above document was placed in the attorney’s folder in the Clerk’s Office, or mailed to
the following:

Paul Padda, Esq.
psp@paulpadda.com
Enrigue Rodriguez
6673 Yellowstone Dr.
Riverside, CA 92506

Lewis Brandon, Jr. Esq.

Lbrandon@@moranlawfinn.com

s

Judicial Eg(ecutive Assistant
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LAS VEGAS, NEVADA 89101
PHoNE:{702) 384-8424
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MORAN BRANDON
BENDAVID MORAN

MDSM

LEW BRANDON, JR., ESQ.
Nevada Bar No.: 5880

JUSTIN W. SMERBER, ESQ.
Nevada Bar No.: 10761
MORAN BRANDON BENDAVID MORAN
630 S. Fourth Street

Las Vegas, Nevada 89101

(702) 384-8424

(702) 384-6568 - facsimile
.brandon@moranlawfirm.com
Attorneys for Defendant,
FIESTA PALMS, LLC d/b/a
PALMS CASINO RESORT

ROBERT L. EISENBERG, ESQ.
Nevada Bar No. 0950

LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Third Floor

Reno, Nevada 89519

Telephone: (775) 786-6868 / Facsimile: (775) 786-9716

rle@lge.net

Attorneys for Defendant,
FIESTA PALMS, LLC d/b/a
PALMS CASINO RESORT

DISTRICT COURT
CLARK COUNTY, NEVADA

ENRIQUE RODRIGUEZ, an individual,
Plaintiff,
V.

FIESTA PALMS, L. L.C., a Nevada Limited
Liability Company, d/b/a PALMS CASINO
RESORT; BRANDY L, BEAVERS, individually,
DOES I through X, and ROE CORPORATIONS I
through X, inclusive,

Defendants.

CASE NO.: 06A531538
DEPT. NO.: XV

DEFENDANT, FIESTA PALMS,
LLC’S MOTION TO DISMISS
PURSUANT TO NRCP 16.1 AND

EDCR 2.67

ATTORREYS AT Law

630 SOUTH 4TH STREET
Las Veaas, Nevapa 89101
PHONE{702)384-8424
Fax: {702) 348-6568

Page 1 of 8
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MORAN BRANDON
BENDAVID MORAN
AITOAREYS AT LAW

630 SOUTH 4TH STREET
Las VEGaS. NEvaDa 83101
PHONE (702) 384.8424 .,
Fax: (702) 348-6568

DEFENDANT, FIESTA PALMS, L.L.C’S MOTION TO DISMISS PURSUANT TO NRCP
16.1 AND EDCR 2.67

COMES NOW, Defendant, FIESTA PALMS, LLC., by and through its undersigned
attorneys, LEW BRANDON, JR., ESQ. and JUSTIN W. SMERBER, ESQ., of MORAN
BRANDON BENDAVID MORAN, and ROBERT L. EISENBERG of LEMONS, GRUNDY &
EISENBERG, hereby submit the following Motion to Dismiss Plaintiff’s Complaint for failure
to Comply with NRCP 16.1 and EDCR 2.67.

This Motion is made and based upon the Points and Authorities attached hereto, along
with all papers and pleadings on file herein, and oral arguments at the time of hearing.

DATED this 7* day of March, 2016.

MORAN BRANDON BENDAVID MORAN

/s/ Justin W. Smerber, Esq.
LEW BRANDON, IR., ESQ.
Nevada Bar No. 5880
JUSTIN W. SMERBER, ESQ.
Nevada Bar No.: 10761
630 S. Fourth Street
Las Vegas, Nevada 89101
Attorneys for Defendant,
FIESTA PALMS, LLC d/b/a
PALMS CASINO RESORT

i
i
1
/i
1/

I

Page 2 of 8
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MORAN BRANDON
BENDAVID MORAN
ATTORHEYS AT LAW

G30 SouTH 4TH STREET
LAS VEGAS, NEvaDA 89101
PHONE:(702) 384-8424
Fax: (702} 348-6568

NOTICE OF MOTION

TO: ALL PARTIES;
YOU, AND EACH OF YOU, will please take notice that the foregoing
DEFENDANT’S MOTION TO DISMISS has been set for Hearing on the day of]

, 2016 at the hour of  :  .m,, before the Eighth Judicial District Court in

Dept. XV.
DATED this 7" day of March, 2016.
MORAN BRANDON BENDAVID MORAN

/s/ Justin W. Smerber, Esq.
LEW BRANDON, JR., ESQ.
Nevada Bar No. 5880

JUSTIN W. SMERBER, ESQ.
Nevada Bar No. 10761

630 S. Fourth Street

Las Vegas, Nevada 89101
Attorneys for Defendant,
FIESTA PALMS, LLC d/b/a
PALMS CASINO RESORT

MEMORANDUM OF POINTS AND AUTHORITIES

1
FACTS AND PROCEDURAL HISTORY

This matter involves an alleged incident that occurred at the Palms Casino Resort on
November 22, 2004. See Plaintiff’s Complaint, on filed herein. Plaintiff’s Complaint alleges
negligence on the part of Defendant, FIESTA PALMS, LLC d/b/a PALMS CASINO RESORT
(hereinafter “Defendant’) as owner of the premises. See id. The Plaintiff was allegedly injured

while watching a televised football game at the casino when a “Palms girl” threw a promotional

Page 3 of 8
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MORAN BRANDON
BENDAVID MORAN
ATTOANEYS AT LAW

630 SOUTH 4TH STREET
Las VEGAs, NEvaDa 89101
PrONE{702) 384-8424 .,
Fax: {702) 348.6568

item into the crowd and an unknown patron unexpectedly dove for the item and struck Plaintiff.
See id. Plaintiff has alleged injuries to his left knee, head, and neck. See id.

This matter is currently set for a civil jury trial to commence on May 2, 2016. See
Scheduling Order on file herein. The Court has set a final Pre-Trial Conference in accordance
with EDCR 2.68, which is set to occur on April 11, 2016. See id. A previous Pre-Trial
Conference was held in this matter on February 1, 2016, as this matter was previously set for
trial on February 22, 2016. However, Plaintiff did not attend the February 1, 2016 Pre-Trial
Conference mandated by this Court. See Minutes from 2/1/16 Pre-Trial Conference on file
herein.

As of March 7, 2016, Plaintiff has not noticed or initiated a Pre-Trial Conference
between the parties in accordance with EDCR 2.67. Further, Plaintiff has not made his NRCP
16.1(a)(3) disclosures. Accordingly, Defendant now moves to dismiss Plaintiff’s complaint in
accordance with EDCR 2.67, EDCR 2.68, NRCP 16.1 and NRCP 37.

I1.
LEGAL ARGUMENT

Plaintift’s Complaint should be dismissed. Plaintiff has failed to comply with various
procedural rules, which warrant the sanction of dismissal. Specifically, Plaintiff has failed to
comply with EDCR 2.67, EDCR 2.68, NRCP 16 and NRCP 16.1. Accordingly, dismissal of]
Plaintiff’s Complaint is appropriate under EDCR 2.67, EDCR 2.68 and NRCP 37.

A. Plaintiff’s Complaint should be dismissed pursuant to EDCR 2.67.

EDCR 2.67 governs the meetings of counsel that are to be held before trial. The rule
requires a Plaintiff to initiate and designate a meeting place within Clark County, Nevada where

the trial counsel can meet and exchange their witness lists and exhibits. As a result of this

Page 4 of 8
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MORAN BRANDON
BENDAVID MORAN
ATTOANEYS AT 1AW

630 SOUTH 4TH STREET
Las VEGAS, NEVADA 89101
PHONE{702) 384-8424 .,
Fax: {702} 348-6568

conference, the parties are to create and file a Joint Pre-Trial Memorandum. The rule
specifically states that a person that is not represented by an attorney must still comply with the
requirements of the rule. Finally, a failure to comply with the rule may result in a judgment of]
dismissal.

In the present matter, Plaintiff has not initiated an EDCR 2.67 conference. The trial date
in this matter has been moved numerous times. Even at the time of the last Pre-Trial Conference
set by the Court, Plaintiff had not mitiated or held an EDCR 2.67 conference. Further, this
matter is now less than two months away from its current trial setting and no EDCR 2.67
Conference has been imitated by Plaintiff. Defense counsel contacted Plaintiff on March 7,
2016 for purposes of discussing EDCR 2.67; however, Plaintiff did not answer Defense
Counsel’s call.

Plaintiff’s actions are causing further delay of these proceedings, and prejudice to the
Defense. A Joint Pre-Trial Memorandum cannot be created because Plaintiff has not initiated
an EDCR 2.67 Conference. Further, the Plaintiff has not provided the Defendant with its Trial
Exhibits or Witness Lists, which is the very purpose of EDCR 2.67. Finally, because of]
Plaintiff’s failure to comply with the rule, Defense counsel has not been able to consider and
formulate appropriate objections to Plaintiff’s exhibits and witnesses as mandated by EDCR
2.67(b)5).  Accordingly, Defendant requests that Plaintiff’s Complaint be dismissed in
accordance with EDCR 2.67(c).

B. Plaintiff’s Complaint should be dismissed pursuant to NRCP 16 and EDCR 2.68.

Both NRCP 16 and EDCR 2.68 grant the Court authority to conduct a pre-trial conference
with counsel. These conferences are designed to allow the parties to discuss and address

various matters pertinent to an efficient and productive trial. Further, both rules mandate that
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designated trial counsel who are knowledgeable must attend the Pre-Trial Conference. A
failure to attend the Pre-Trial Conference may result in a judgment of dismissal under EDCR
2.68 and NRCP 16(f).

In the present matter, a Pre-Trial Conference was held in this matter on February 1, 2016.
Plaintiff did not attend the Pre-Trial Conference, nor did any designated trial counsel for
Plaintiff attend the hearing. Defense counsel was present at the hearing; however, an effective
conference cannot be held with one party absent.

Defendant does concede that a new Pre-Trial Conference has been set by the Court. Further,
Defense counsel did concede to a continuance of the trial date at the February 1, 2016 Pre-Trial
Conference. However, the new Pre-Trial Conference was only set after Plaintiff failed to attend
the February 1, 2016 conference. Accordingly, should Plaintiff fail to attend and participate in
the new Pre-Trial Conference set for April 11, 2016, this Honorable Court should enter a
judgment of dismissal.

C. Plaintiff’s Complaint should be dismissed as a sanction under NRCP 37 due to

Plaintiff’s failure to Comply with NRCP 16.1(a)(3).

NRCP 16.1(a)(3) requires a party to make Pre-Trial Disclosures. Specifically, the rule

provides as follows:

(3) Pretrial Disclosures. In addition to the disclosures required by Rule
16.1(a)(1) and (2), a party must provide to other parties the following
information regarding the evidence that it may present at trial, including
impeachment and rebuttal evidence:

(A) The name and, if not previously provided, the address and telephone
number of each witness, separately identifying those whom the party expects to
present, those witnesses who have been subpoenaed for trial, and those whom
the party may call if the need arises;

(B) The designation of those witnesses whose testimony is expected to be

presented by means of a deposition and, if not taken steno graphically, a
transcript of the pertinent portions of the deposition testimony; and
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(C) An appropriate identification of each document or other exhibit, including
summaries of other evidence, separately identifying those which the party
expects to offer and those which the party may offer if the need arises.

Unless otherwise directed by the court, these disclosures must be made at least
30 days before trial. Within 14 days thereafter, unless a different time is
specified by the court, a party may serve a list disclosing (i) any objections to
the use under Rule 32(a) of a deposition designated by another party under
subparagraph (B), and (ii) any objection, together with the grounds therefor, that
may be made to the admissibility of materials identified under subparagraph
(C). Objections not so disclosed, other than objections under NRS 48.025 and
48.035, shall be deemed waived unless excused by the court for good cause
shown.

Further, NRCP 16.1{(¢) addresses a party’s failure to comply with the provisions of]
NRCP 16.1. The rule reads as follows:
3) If an attorney fails to reasonably comply with any provision of this rule, or if]
an attorney or a party fails to comply with an order entered pursuant to
subsection (d) 