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Republic Silver State Disposal, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

Khkkk

REPUBLIC SILVER STATE DISPOSAL, INC.,, | Case No.: A-16-738123-C
a Nevada Corporation,
Dept No.: XXIII

Plaintiff
v, | - AMENDED COMPLAINT for MEDICAT,
NEGLIGENCE and MEDICAL
ANDREW M. CASH, M.D.; ANDREW M. MALPRACTICE & JURY DEMAND

CASH, M.D,,P.C. aka ANDREW MILLER
CASH M.D., . P.C; ; DESERT INSTITUTE OF
SPINE CARE LLC a Nevada Limited Liability
Company; JAMES D, BALODIMAS, M.D.;
JAMES D. BALODIMAS, M.D,, P. C.: LAS
VEGAS RADIOLOGY, LLC aNevada Limited
Liability Company; BRUCE A, KATUNA, M.D.;
ROCKY MOUNTAIN NEURODIAGNOSTICS
LLC, a Colorado Limited Liability Company;
DANIELLE MILLER aka DANIELLE
SHOPSHIRE; NEUROMONITORING
ASSOCIATES INC., a Nevada Corporation,;
DOES 1-10 1nclu31ve and ROE
CORPORATIONS 1-10 inclusive

Defendants,

Plaintiff REPUBLIC SILVER STATE DISPOSAL, INC., by and through is attorneys,

BARRON & PRUITT, LLP, complains and alleges against Defendants as follows:
PARTIES
1. Plaintiff REPUBLIC SILVER STATE DISPOSAL, INC, is and was at all relevant

times a Nevada corporation doing business in Clark County, Nevada.,

2. Defendant ANDREW M. CASH, M.D. (CASH) is and was at all times relevant a

1 ; _ Writ App-1
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resident of the state of Nevada; a physician licensed to practice medicine in Nevada as defined by
NRS 630.014 and NRS 630.020; and doing business as a practicing physician in Clark County,
Nevada, holding himself out as board certified and specializing in the field of orthopedic and spinal
surgery.

3, Defendant ANDREW M. CASH, M.D., P.C. (CASHP.C)), is a Nevada professional
cotporation doing business as ANDREW M. CASH, M.D. On information and belief, Defendant
CASH P.C. may also be or have been known as “ANDREW MILLER CASH, M.D., P.C.” in filings
with Nevada Secretary of Statc.

4, Defendant DESERT INSTITUTE OF SPINE CARE, LLC, is a Nevada limited
liability company providing .surgical and health care services in Clark County, Nevada,

5. Defendants ANDREW M, CASH, M.D.; ANDREW M, CASH, M.D,, P.C. or
ANDREW MILLER CASH, M.D., P.C,; or all of them is a member of Defendant DESERT
INSTITUTE OF SPINE CARE, LLC. Moreover Defendants CASH; CASH P.C.; and DESERT
INSTITUTE OF SPINE CARE are the agents, partners, joint venturers, employees and alter-egos of
the others.

6. Defendants CASH and/or CASH P.C. were at all times relevant employees and/or
agents of Defendant DESERT INSTITUTE OF SPINE CARE, LLC and in all acts or omissions
complained of in this Amended Complaint, were acting within such employment and/or agency.

7. Defendant JAMES D. BALODIMAS, M.D. (BALODIMAS) was at all times relevant
a resident of the state of Nevada;sa physician licensed to practice medicine in Nevada as defined by
NRS 630.014 and NRS 630.020; and doing business as a practicing physician in Clatk County,
Nevada, holding himself out as board certified and specializing in the field of radiology.

8. Defendant LAS VEGAS RADIOLOGY, LLC, is a Nevada limited liability company
providing radiological services in Clark County, Nevada, S

9. Defendant JAMES D. BALODIMAS, M.D., PC (BALADIMAS P.C.) is a Nevada -
professional corporation doing business as JAMES D. BALODIMAS, M.D. |

10.  Defendants BALODIMAS and/or BALADIMAS P.C. were at times relevant
employees and/or agents of Defendant LAS VEGAS RADIOLOGY, LLC, and in all acts or -

omissions complained of in this Amended Complaint, were acting within such employment and/or

2
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agency.

11. Defendant BRUCE A, KATUNA, M.D, (KATUNA) is and was at times relevant a
resident of the state of Colorado. It is further alleged that Defendant KATUNA. is and was at all
times relevant a physician licensed to practice medicine in Nevada as defined by NRS 630,014 and
NRS 630.020 and that all acts, errors and omissions complaiﬁed of against Defendant KATUNA
occurred in or were directed into the state of Nevada. It is further alleged on information and belief
that Defendant KATUNA holds himself out as board certified and a specialist in the field of
neurology, and intra-operative neuro-monitoring,

12, Oninfotmation and belief, Defendant KATUNA is a member of Defendant ROCKY
MOUNTAIN NEURODIAGNOSTICS, LLC is a Colorado limited liability company. In all acts or
omissions complained of in this Amended Complaint, Defendant ROCKY MOUNTAIN
NEURODIAGNOSTICS’ conduct occurred in, or was directed into the state of Nevada,

13, Oninformation and belief, Defendant KATUNA was at times relevant an employee
and/or agent of Defendant ROCKY MOUNTAIN NEURODIAGNOSTICS, LI.C and in all acts or
omissions complained of in this Amended Complaint was acting within such employment and/or
agency.

14, Defendant DANIELLE MILLER aka Danielle Shopshire (MILLERY) at all times
relevant was a neuromonitoring technician practicing in Clark County, Nevada,

15, Defendant NEUROMONITORING ASSOICATES, INC. is a Nevada corporation
providing neuromonitoring personnei and services in Clark County, Nevada.

16, Oninformation and belief Defendant MILLER, in all acts or omissions complained
of in this Amended Complaint, was acting as an employee and/or agent of Defendant
NEUROMONITORING ASSOICATES, '

17.  The ttue names and capacities, whether individual, corporate, association or
otherwise of Defendants DOES 1-10, inclusive, and ROE CORPORATIONS 1-10 inclusive, ate
unknown to Plaintiff, who therefore sues thosé Defendants by fictitious names.

18.  REPUBLIC is informed, believes, and thereupon alleges that each of the Defendants
designated as DOE 1-5 and ROE CORPORATION 1-5, and each of them, is an individual or-

business entity who is a “health care provider” as defined in NRS 41A.017. Each such fictitiously

3
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named Defendant caused the events and damages complained of; and each is negligently, vicariously
ot otherwise responsible for the breach of a legal duty which proximately caused the injuries and
damagés alleged. Altematively, DOES 1-5 and ROE CORPORATIONS 1-5 are the owners,
operators, employers, employees, joint venturers, alter egos, principals, servants, and/or agents of
any or all of the Defendants named herein.

19.  DOE 6-10 and ROE CORPORATION 6-10, and each of them, is an individual or
business entity who is not a “health care provider” as defined in NRS 41A.017. Bach such
fictitiously named Defendant caused the events and damages complained of; and each is negligently,
vicariously, or otherwise responsible for the breach of a legal duty which proximately caused the
injuries and damages alleged. Altemnatively, DOES 6-10 and ROE CORPORATIONS 6-10 are the
owners, operatorg employers, employees; joint venturers, alter egos, principals, servants, and/or
agents of any or all of the Defendants named herein,

20,  REPUBLIC will seek leave of this court to amend this Complaint to insert the tfue
names and capacities of DOES 1-10 and/or ROE CORPORATIONS 1-10, inclusive, when the same
have been ascertained, together with the appropriate charging allegations, and to join such
Defendants in this action. ' ‘

21, Defendants CASIT; CASH P.C,; BALADIMAS; BALADIMAS P.C.: LAS VEGAS
RADIOLOGY; KATUNA; ROCKY MOUNTAfN NEURODIAGNOSTICS; lMILLER; and
NEUROMONITORING ASSOCIATES; and DOES 1-10 and ROE CORPORATIONS 1-10, each
of them, were physicians, health care institutions, or other medical treatment providers who treated
or performed services on behalf of Marie Gonzalez on or about January 29, 2013 and at times
relevant thereafter for injuties she claimed to have resulted from a traffic accident with a commercial
garbage truck owned and operated by REPUBLIC and driven by its then-employee, Deval Hatcher,
occurring on or about January 14, 2012 in Clark County, Nevada. Gonzalez filed a legal action for
injuries allegedly sustained in the aforementioned motor vehicle accident against REPUBLIC and
H;tcher, entitled Gonzalez v. Hatcher, Republic Silver State Disposal, Inc. (Eighth Judicial District
Court Case No. A687931), _

FACTUAL ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

22.  All the facts, circumstances, errors and omissions giving tise to the instant lawsuit

4
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occurred in Clark County, Nevada.
| 23, Onorabout April 4, 2012, Gonzalez, began treating with Defendant CASH for
injuries to her low back allegedly sustained in the motor vehicle accident of J anuary 14, 2012.

24, On or about December 19, 2012, Defendant CASH recommended that Gonzales
undergo reconstructive spinal surgery at 1.4-5, 15-S1.

25, OnoraboutJ anuary 29, 2013, Gonzalez underwent spinal surgery performed Aby
Defendant CASH known as an “oblique lateral lumbar itlterbddy fusion” (refetred to below as
“OLIF” or “OLIF procedure”).

26.  Defendant CASH’s OLIF procedure on Gonzales was performed at the L.4-5 and L5-
S1 levels on the left.

27.  The described OLIF procedure at 1.4-5, 1.5-S1 involved placement by Defendant
CASH of so-called “pedicle screws.”

28, Prior to the OLIF procedure Defendant CASH requested DOE 1 and/or ROE
CORPORATION lto hire, retain or otherwise obtain intraoperative neurophysiological monitoting
services for the Gonzales OLIF,

29.  The neurophysiological monitoring services refcrénced in the preceding paragraph
were provided by Defendants KATUNAA and ROCKY MOUNTAIN NEURODIAGNOSTICS, and
Defendants MILLER and NEUROMONITORING ASSOICATES.

30.  Oninformation and belief, Defendant KATUNA. remotely conducted the
neurophysiological monitoring of the Gonzales OLIF from the state of Colorado, In so doing his
éctions wete purposefully directed to the state of Nevada, _

31, Atrue and cotrect copy of a March 6, 2013 “Intraoperative Neurophysiological
Monitoring Report” from Defendant ROCKY MOUNTAIN NEURODIAGNOSTICS, signed by
Defendant KATUNA, is attached as EXHIBIT 1. The neuromonitoring report (EXHIBIT 1) states
that it is for intraoperative neuromonitoring of Gonzales’ central and petipheral nervous systems,
and that “Monitored responses showed no significant changes throu ghout the procedure, and the
surgeon was so informed, Pedicle screw testing demonstrated thresholds suggesting low likelihood
of pedicle breach.”

\] 32.  Defendant MILLER was retained to perform, or alternatively assigned to perform as

5
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the agent Defendant NEUROMONITORING ASSOICATES; DOES land 6, ot either of them ;
and/or ROE CORPORATIONS 1.and 6, or either of them, neurophysmlogwal momtormg services
in connection with the OLIF procedme described in the preceding par agraphs

33.  Defendant MILLER was at all times relevant present in the operating room at Spring
Valley Hospital in Clark County, Nevada, providing neurophysiological monitoring services duting
the described OLIF procedure as it was being performed by Defendant CASH at Spring Valley
Hospital on January 29, 2013,

34, On information and belief, Defendant MIT.LER prepared, or had prepared at her

direction, a document entitled “Neuromonitoring Report,” dated January 29, 2013 concerning the

neurophysiological monitoring of Gonzales during the desctribed OLIF procedure, A true and correct |

copy of the described “Neuromonitoring Report,” as currently available to REPUBLIC after good
faith efforts to obtain the same, is attached as EXHIBIT 2.
\} 35. The “Neuromonitoring Report,” EXHIBIT 2, states in patt:

[Pedicle Screw Testing (PTS)] was requested by [Defendant Cash] to verify
acouracy of screw position and confirm that the respective nerve root is not at risk
from the s.crew placement. PST can detect subtle breaches in the pedicle wall that
cannot be visualized with x-rays thereby providing a higher standard of safety and
avoiding iatrogenic injmy. Pedicle screws that do not elicit [Compound Muscle
Action Potential (CMAP)] to stimulation less than 4 [milliamps (mA)] are
deemed safe. The surgeon was handed a ball tip probe which is connecfed to our
stimulator. Stimulation was started at 0 mA and slowly went up to 4 mA in 1 mA
increments, If a screw was positioned close to a nerve root, we would see a
response ot our EMG window in the muscle that correlates to the level we are
testing. 6 nerve prox were tested (L4, L5, and S1 screws on the right and left
side). Pedicles screw testing (PST) yielded no CMAPs to stimulation below 4
mA. The surgeon was satisfied with the PST responses an.d felt no need to
reposition any of the placed screws, After PST was completed, rods were placed
and the surgeon began to close, Final x-rays further confirmed safe screw

placement,

Writ App
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Emphasis is in the original. *

36.  In fact, the intraoperative neurophysiologicél monitoring performed and assessed by
Defendants KATUNA and ROCKY MOUNTAIN NEURDIAGNOSTICS, and Defendants
MILLER and NEUROMONITORING ASSOICATES was in error and below the standard of care,
and failed to detect and accurately report pedicle screw breaches at L4-5, L5-S1, or either of them,

37.  Attached as EXHIBIT 3 is a true and correct copy of the operative report authored
by Defendant CASH regarding the Gonzales OLIE procedure. EXHIBIT 3 states in part that “All
[pedicle] screws were carefully placed into the center of the pedicle and no bony breach of any
pedicle was felt to occur.” In fact, the operative report and opinion of Defendant CASH was in error
and pedicle screw breaéhes had occurred at L4-5, 1.5-S1, or either of them.

38.  Immediately after the OLIF surgery, Gonzalez reiaorted severe back and left leg pain,
and remained at Spring Valley Hospital as an in-patient for pain control until discharged on
February 2, 2013, Prior to discharge from Spring Valley Hospital, Gonzales did not undergo
electrodiagnostic, or CT or MRI imaging studies to assess whether the pain was caused by, or related
to surgical complications, including breach of the pedicle screws.

39.  Gonzales continued to expeﬁence pain after discharge from Spring Valley Hospital
into her left hip and leg and returned to Defendant CASH for postsurgical follow-up on or about
February 6, 2013. Defendant CASH then ordered a CT study of Gonzales’ lumbar spine,

40.  On February 12, 2013, a CT study of Gonzales® lumbar spine was performed at the
facilities of Defendant LAS VEGAS RADIOLOGY.,

41. A true and correct copy of Defendant LAS VEGAS RADIOLOGY’s February 12,
2013 repott for the CT study of Gonzales’ lumbar spine is attached as EXHIBIT 4. EXHIBIT 4
was signed by Defendant BALODIMAS who diagnosed “no evidence of significant mass effect
upon the neural foraniina by the pedicle screws,” and that the “[c]ase was discussed with [Defendant
CASH] at time of dictation.”

42.  On Deceﬁber 3, 2014, Defendant CASH testified under oath during his deposition as
a treating physician in the Gonzalez v. Hatcher, Republic Silver State Disposal, Inc. matter that, on
or about February 12, 2013, he had reviewed the CT scan and Defendants LAS VEGAS
RADIOLOGY and BALODIMAS’s report (EXHIBIT 4), and that:

7
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It said there might be some scaf tissue versus disk matetial encroaching on the left
foramina at 1.4-5, L5-S1. When I evaluated the patient on 12/12/13 (sic),
actually saw the CT scan, reviewed the report, [énd] spoke with the radiologist
[Dr. Balodimas]. He confirmed that on his report of the study and found that
there was no neural impingement, meaning no compression on the nerve to be
decompressed surgically and no complication or malfunction in the hardware to
be addressed surgically.
Deposition of Andrew Cash, M.D., December 4, 2014, pg. 62, In.2-11, A copy of the excetpted
testimony is attached as EXHIBIT 5, '

43, In fact, Defendants CASH and BALODIMAS were in error, and their assessments of
the February 12, 20 1'3 CT lumbar study were below their respective standard of care as the CT study
demonstrated breach of the pedicle screws at L4-5, L5-S1, or either of them, where they displaced
the nerve root(s).

44.  After Februaty 12, 2013, Gonzales’ post-surgical pain continued notwithstanding
additional treatment that included follow-up visits with Defendant CASH, and other health cate
providers, including those providing physio-therapy; spinal injections; and implantation of a trial
spinal cord stimulator. At no time aftér the OLIF procedure did Defendant CASH recommend
additional surgery to determine the cause of, or to rectify Gonzales® post-operative pain,

45, Onor about June 7, and July 12, 2013, Gonzales consulted with Drs. Jason Garber
and Stuart Kaplan of Western Regional Center for Brain & Spine Surgery for continued debilitating -
post-surgical pain. It was the opinion of Drs. Garber and Kaplan that the pain was in the 1.5 and S1
nerve distributions and that the pedicle screws on thie left at 1.4-5, 1,5-S1 had breached the pedicles.
To alleviate Gonzales’ post-operative pain in her back and left leg it was recommended that she
undergo an anterior fusion at 14-5, L5-S1, and that the existing hardware and pedicle screws on the
left be replaced on the right at the same levels. The recommended surgery was performed by Dr.
Kaialan at Spring Valley Hospital on July 15,2013,

46.  Notwithstanding the surgety of July 15, 2013, Gonzales suffered lasting injury to the
L5 and S1 nerve roots, and developed chronic pain syndrome directly because of the failure of

Defendants, and each of them, to have properly detected or diagnosed the pedicle screw breach,

8
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and/or to have rendered medical treatment to address the surgical complication in a timely fashion so
as to avoid permanent pain, disability and impairment.

47, On or about February 10, 2015, Dr, Kaplan implanted a spinal cord stimulator for
Gonzales’ chronic back and leg pain, and on information and belief Gonzales will require battery
replacements and further expense into the future in connection with the spinal (;ord stimulator,

48.  On or about September 3, 2013, Gonzalez filed her Complaint in Gonzalez v.
Hatcher, Republic Silver State Disposal, Inc., (Case No. A687931) against REPUBLIC and Deval
Hatcher.

49, Gonzales’ computation of damages pursuant to NRCP 16.1 (a) (1) (C) in the
Gonzalez v. Hatcher, Republic Silver State Disposal, Inc. matter, as supported by expert opinion,
through June 15,2015 included the following economic damages:

a. Past medical expenses (inclusive of all billings before and after January 29,
- 2013)—$ 1,108,510.16

b, Future medical expenses—$2,980,907.34 to $3,502,858.34

c. Loss of future eamjng-capacity—$297,040.00 to $549,512.00

d. Loss of household sel;&/ioes——$431,656.00

50.  All or substantial portions Gonzales® claimed damages, including past and future
pain, suffering and disability, and past and future costs of medical treatment and care and other
“econiomic” damages as defined by NRS 41A.007, were due to the medical negligence and
malpractice of the Defendants, and each of ther, in their failure to have properly diagnosed the
pedicle screw breach and/or to have rendered timely medical treatment to Gonzales to remove the
pedicle screws and avoid permanent neurological damage.

51. On lJuly 6, 2015, REPUBLIC settled Gonzalez v. Hatcher, Republic Silver State
Disposal, Inc., resolving all claims against itself, Deval Hatcher, and all Gonzales® health care
providers, including but not limited to the Defendants herein, for $2,000,000.00.

52, REPBULIC is entitled, as a maiter of law, to seek contribution from the Deféndants,
and each of them, pursuant to the provisions of the Uniform Contribution Among Tortfeasors Act,
NRS 17.225, et seq., and receive all sums in excess of REPUBLIC?s equitable share of the common

liability from the Defendants, and each of them.
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53, REPUBLIC should also receive from the Defeﬁdan‘ts, and each of them, in amounts

proportionate to the Defendants’ shates of the common liability, reimbursement of REPUBLIC’s

| fees and costs incurred in addressing and defending claims asserted in Gonzalez v. Hatcher,

Republic Silver State Disposal, Inc, arising from the Defendants’ medical malpractice or medical

negligence,

FIRST CAUSE OF ACTION
(Medical Malpractice and/or Medical Negligence Against All Defendants)

54, Plaintiff incorporates each and every allegation stated above as though fully set forth
herein.

55. During the course of treatment and setvices rendered to Marie Gonzalez, Defendants
and each of them, failed to exercise the degree of skill, care and expertise normally exei*cised by
comparable physicians, physician assistants, nurses, neuromonitoring technicians and/or “health care
providers” as defined by NRS 41A.017 having similar skills, education, training, expetience or
otherwise similarly situated, and in so doing, fell below the standard of care as providers of such
healthcare services. Such breach of the Defendants’ respective standards of care was negligence,
gioss negligence, and/or recklessness.

56.  Attached as EXHIBIT 6 in support of REPUBLIC’s allegations is the true and
cotrect declaration under penalty perjury pursuant to NRS 41A.071 of Howard Tung, M.D., in
which Dr. Tung states that in his professional opinion Defendant CASH’s treatment of Marie

Gonzales was below the standard of care for a spinal surgeon, and gives the reasons therefor, Dr.

| Tung also opines that the neuromonitoring services of Defendant KATUNA were below the

standard of care, and gives the reasons therefor. The Tung declaration is incorporated by reference
as if fully set forth herein.

57. Attached as EXHIBIT 7 in support of REPUBLIC's allegations is the true and
correct declaration under penalty petjury pursuant to NRS 41A.071 of David Seidenwurm, M.D,, in
which Dr. Seidenwutm states that in his professional opinion Defendant BALODIMAS?® treatment
of Marie Gonzales was below the standard of care for a radiologist, and gives the reasons therefor.
The Seidenwurm declaration is incorporated by reference as if fully set forth herein.

58 Attached as EXHIBIT 8§ in support of REPUBLIC’s allegations is the true and
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cotrect declaration under penalty perjury pursuant to NRS 41A.,071 of Gerald Saline, Ph.D., in
which Dr. Saline states that in his professional opinion professional and technical neuromonitoring
services fendered by Defendants KATUNA and MILLER in the treatment of Matie Gonzales wete
below the standard of care, and gives the reasons therefor. The Saline declaration is incotporated by
reference as if fully set forth herein.

59.  Asadirect and proximaté result of Defendants’ begli gence, gross negligence,
recklessness, and failure to use due care, Gonzalez, suffered new and different injuries from those
allegedly suffered in the motor vehicle accident of January 14, 2012.

60.  As adirect and proximate result of the breach of the applicable standards of care
imposed upon the Defendants, and each of them, REPUBLIC is entitled to recover damages for
payment REPUBLIC made to Gonzalez for'injuries directly and proximately caused by Defendants’
negligent administration of medical care, diagnoses, freatment, and services, all of which caused
new and different injuries from those allegedly suffered in the motor vehicle accident of J anuary 14,
2012, REPUBLIC has thereby been damaged by paying more than its equitable share of a common
liability in an amount in excess of $10,000,00. '

61, TItwas hecessm.y for REPUBLIC to retain the services of an‘ attorney to defend against
Gonzales’ claims, including defense against damages caused exclusively by the negligence, gross
negligence and recklessness of the Defendants, and each of them., REPUBLIC should also receive
from the Defendants, and each of them, in amounts proportionate to the Defendants’ shares of the
common liability, reimbursement of REPUBLICs fees and costs incurred in eiddressing and
defending claims assetted in Gonzalez v. Hatcher, Republic Silver State Disposal, Inc. arising from
the Defendants’ medical malpractice or medical negligence,

62. It was also necessary for REPUBLIC to bring this action for contribution, and

REPUBLIC is therefore entitled to recover attorney’s fees and costs incurred,

A SECOND CAUSE OF ACTION :
(Respondeat Superior/Vicarious Liability: Defendants Cash; Desert Institute of Spine Care,
LLC; KATUNA; Rocky Mountain Neurodiagnostics, LL.C; Neuromonitoring Associates; Las
Vegas Radiology, LL.C; Does 1 & 6, and Roe Corporations 1 &6)

63.  Plaintiffincorporates each and every allegation stated above as though fully set forth

herein.
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64.  Defendant CASH was acting within the course and scope of his employment with
Defendant DESERT INSTITUTE OF SPINE CARE, LLC while providing medical treatment to
Marie Gonzales, duting and after the OLIF procedure performed on January 29, 2013, and all
treatment thereafter.

65. .De‘fendant DESERT INSTITUTE OF SPINE CARE, LLC is therefore liqble for the
injury and damages negligently caused by Defendant CASH pursuant to NRS 41,130, -

66.  Defendant KATUNA was acting within the course and scope of his employment with
ROCKY MOUNTAIN NEURODIAGNOSTICS, LIC while providing neuromonitén’ng services in
connection with Gpnzales’ OLIF procedure performed on January 29, 2013, and related professional
services thereafter. A
» 67.  Defendant ROCKY MOUNTAIN NEURODIAGNQSTICS, LLC is therefore liable
for the injury and damages negligently caused by Defendant KATUNA pursuant to NRS 41,130,

68.  Defendant BALODIMAS was acting in the course and scope of his employment with
LAS VEGAS RADIOLOGY, LLC in connection with conducting, and the interpretation of the
February 12, 2013 CT studies of Gonzales’ lumbar spine. .

69.  Defendant LASlVEGAS RADIOLOGY, LLC is ther;afore liable for the injury and
damages negligently caused by Defendant BALODIMAS pursuant to NRS 41.130.

70.  Defendant MILLER was acting within the course and scope of her employment with
NEUROMONITORING ASSOICATES while providing neuromonitoring services in connection
with Gonzales’ OLIF procedure performed on January 29, 2013, ‘

71.  Defendant NEUROMONITORING ASSOICATES is therefore liable for the injury
and damages negligently caused by Defendant MILLER pursuant to NRS 41,130,

72.  Defendant MILLER was acting within the course and scope of her retention by
Defendants CASH and DESERT INSTITUTE OF SPINE CARE, LLC; KATUNA and ROCKY
MOUNTAIN NEURODIAGNOSTICS, L.LC; DOES 1 and 6; and ROE CORPORATIONS 1 and 6,
or any or all of them, while providing neuromonitoring services in connection with Gonzales’ OLIE
procedure performed on January 29, 2013,

73. Defendants CASH and DESERT INSTITUTE OF SPINE CARE, LLC; KATUNA
and ROCKY MOUNTAIN NEURODIAGNOSTICS, LLC; Defendants and DOES 1 and 6 ;s and

12
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ROE CORPORATIONS 1 and 6, or any or all of them, are thetefore vicariously liable for the
professional negligence, ertors and omissions of Defendant MILLER.

74, Asadirect and proximate result of the negligence of the Defendants, and each of
them, and REPUBLIC paid morte than its equitable share of a common lability in resolving claims
asserted by Gonzales against REPUBLIC and Hatcher, and REPUBLIC was thereby damaged in an
amount in excess of $10,000,00.

75. It was necessary for REPUBLIC to retain the services of an attorney to defend against
Gonzales’ claims, including defense against damages caused exclusively by the negligence, gross
negligence and recldessness of the Defendants, and each of them. REPUBLIC should also receive
from the Defendants, and each of them, in amounts proportionate to the Defendants® shares of the
common liability, reimbursement of REPUBLIC’s fees and costs incurred in addressin gand
defending claims assertéd in Gonzalez v. Hatcher, Republic Silver State Disposal, Inc. arising from
the Defendants’ medical malpractice or medical negligence,

76. It was also necessary for REPUBLIC to bring this action for coniribution, and

REPUBLIC is therefore entitled to recover attorney’s fees and costs incurred,

THIRD CAUSE OF ACTION
(Negligent Supervision and Retention)

~77.  Plainfiff incorporates each and every allegation stated above as though fully set forth
herein,

78.  Defendant MILLER was at all times relevant was retained, directed, supervised, and
acting under the authority of Defendants CASH; KATUNA; DOES 1 and 6; any or all of whom had
non-delegable duties to control the details of Defendant MILLER’S activities in conne‘ction with her
rendering neuromonitoring setvices regarding Marie Gonzales,

79.  Defendants CASH; KATUNA; DOES 1 and 6; and ROE CORPORATION 1 and 6
breached their non-delegable duties to determine the suitability and professional qualifications of
Defendant MILLER, and to supervise and control the details of MILLER’s activities.

80.  Because of such breaches of the Defendants’ non-delegai)le duties, pedicle screws
implanted as part of the OLIF procedute were allowed to breach the pedicles at L5, 81 and enter the
neuroforamina causing the injuties and damages complained of.

81, As adirect and proximate result of the negligence of the Defendants, and each of

13
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them, REPUBLIC paid more than its equitable share of 2 common liability in resolving claims
asserted by Gonzales against REPUBLIC and Hatcher, and REPUBLIC was thereby damaged in an
amount in excess of $10,000.00, A

82. It was necessary for REPUBLIC to retain the services of an attorney to defend against
Gonzales’ claims, including defense against damages caused exclusi\}ely by the negligence, gross
negligence and recklessness of the Defendants, and each of them. REPUBLIC should also receive
from the Defendants, and each of them, in amounts proportionate to the Defendants’ shates of the
corﬁmon liability, reimbursement of REPUBLIC’s fees and costs incurred in addressing and
defending claims asserted in Gonzalez v, Hatcher, Republic Silver State Disposal, Inc. atising from
the Defendants’ medical malpractice or medical negligence.

83.  Itwas also necessary for REPUBLIC to bring this a;stion for contribution, and

REPUBLIC is therefore entitled to recover attorney’s fees and costs incurred,

FOURTH CAUSE OF ACTION
(Contribution Against All Defendants)

84.  Plaintiff incorporates each and every allegation stated above as though fully set forth
herein.

85.  Because REPUBLIC made payment to Marie Gonzales in settlement for injuries that
wete due to the fault, negligence and carelessness of Defendants, and each of them, REPUBLIC
should be required to pay no more than its equitable share of the common liability to Gonzales, as
provided by NRS 17.225, et. seq., and thus receive contribution from the Defendants, and each of
them in accordance with their equitable shares of that common liability.

86.  Because the Defendants have not ;baid their equitable share of the common liability,
REPUBLIC is damaged in an amount in excess of $10,000.00.

87. It was necessary for REPUBLIC to retain the services of an 'attomey to defend against
Gonzales’ claims, including defense against damages caused exclusively by the negligence, gross
negligence and recklessness of the Defendants, and each of them. REPUBLIC should also receive
from the Defendants, and each of them, in amounts proportionate to the Defendants’ shares of the
common liability, reimbursement of REPUBLIC’s fees and costs incurred in addressing and
defending claims asserted in Gonzalez v. Hatcher, Republic Silver State Disposal, Inc. arising from
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the Dofendants'.’ m‘edlcall talpractice ot medical negligence. . . ‘
88. It was also necessary for REPUBLTC to ‘bring this action for contubutlon, ancl
REPUBLIC i is theletore entitled to recover attorney’s fees and costs mcurled .
JURY DEMAND :
REPUBLIC SILVER STATE DISPOSAL, INC; demands a July as preser ved by the U.S.
and Nevada Constltutlons and NRCP 38, "~ 4 , ‘
WHERE]* ORE, Plamtxff prays for Judgment agamst Defendants and eaCh of them as follows:
1. For general damages in excess of TEN THOUSAND DOLLARS ($10,000. 00)
) ‘Fcn special damages m excess of TEN THOUSAND DOLLARS (61)10 000.00);
3, For ple~Juclg1nent and post-judgment mtexest
.4, For reasonable attorney fees;
5. Forvco.sts of suit; and
6 For such other and further relief as this Court may deem Just and propel

BA ON UITT LLP

DAVID BARRON

Nevada Bar No, 142

JOHN D, BARRON -

Nevada Bar No. 14029

3890 West Ann Road - -
North Las Vegas, Nevada 89031
Attorneys for Plaintiff

Republic Silver State Disposal Inc
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Réancdeyr M murtaialeurociotsrostics

Broce Batuna, M,D, 2817 Fazverd C% Longmont, CO 80608  (308) 776-6499

INTRAGUERATIVE NEUﬁOPHYSIOLOGIC MONITOBING REPORT

Patlent Nama: Marla Gonzales
Medleal Racord # 904944162-852944896

Surgsoni Dr, Gash . o gy Vo
Techhlelan: Danialle Millar mﬁ}mm% HWKE@

Date of Monltoringt — January 29, 2018 YO JUN 01 200
Baginning Time! 0758 ' Li

Ending Tlmé! 0956 e
Date of Raportt March 6, 2018

On lanuary 29, 2018 Intraoparative monltoring of tha central and peripheral nervous syster of Marlg
" Gonzales was performed during an OLIF of L4513,

Real-time heurophysiologlst oversight was pravided. Testad modalltles Included upper and lower
" extremity somatosensory evoked potentlals (SSEPs), and free-tunning alactromyography (FR-EM),

Basellne responses wete Intorprated and were within nermal limits,

Menltorad raspanses showed ho significant changes throughout.the procedure, and the surgeon was so
Infotmed, Pedlele serew tasting demonstrated thrasholds siggesting low likeflhood of padicla breach,

Impresslon! Normal Intraopargtive heurophyslologle monitoring study.
Bruce A. Katuna, M.D,

Board Certifled In Naurology (Arherlcan Board of Psychlatry'ahd Neurology, 1993)
Board Cartifled in Clinlcal Neurophystology (Ametican Board of Psychlatry snd Neuralogy, 1996, 2010)
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Neuromonitoring Report, h

Patlonts Qonzales, My D 9049141 6235294396
' DpOB: 12/26/1957 (48) Boxt TFomiln
Diagnosls:  Radioulopathy
" Strgeon; CasyAndtewMD Anosthestat :
Asdlstantr - “ Toehnieim Milldr, Dunfelle
ORh § -
“Pravoduve Dutey  1/20/2013 Procofurer Latoral Ld-91 OLIF

Paitinotors And SHmulug paramotarst
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MG signhals, . ' ' .o .

PLUEEH 1uniﬁna:on1lna . \ C
TONM time;  Patlent In OR= 709 am Ingtston. Tling-7: 58 am Close- 9156 mn - Patlontout of OR- 10:15 mm - 3 Kivs

DEZRO802T: Upper and Lowor Exiremity SSEP:,gh’(n'bOuv, bimd pugs: 30500 Ha, Dipltal filters '!mp)um'enicd B8 dosired,

Netys stinulatlon nitlated ot 25 wivd 43 wA-adjusted ns necossimy) uppHod-to the ulnne and bkl neryes nt Ute.wrlsts:find ankelds; "

tespoctively, with Intotleaved oxoftatlon=2,18/n0, Somalusensery-ovoked JDotentlals:are commonly used-to mantior the sensory
pothways of the spine; the slgnal3 thal bring fnformation to the bridn, They-wetelosted by wslig eleottion! stimulgtfon attha
patlpheralnetyes, the posterlor-tblal nervo (n,g\kle? atid the wlnae nerve (wilst), 'Thestlmulus ws then veyorded from the pationt's
satisary corfex (bratn) , Durlng surgesy, contpreaslon and disteagtion of nervas and spinal dord thssue-werd monitorsd by watohifiy
for shanges fn the coridudiort froquoney nnd amplitude,

95865 BMO) Frou-running nud WageredZonpiured: tireshold-30uY3 gal 500V, band pass 30-3000. Bz, Reeorded fom tusoles
bilntoralty, Elaotromyography Involves testing the elgotrionl totlvlty of. musales, Bucnuso (. tnusolos.ara Inneivated by nérves,
BMG's woro used to proteot the Intaprity of the sphyal norvas, Whon a putlent fs dsteop, the muselo activlly Is qulet, With

soohnnioal, thermal, or eleaitloal firltuion, IONM witl sve raugoly fivlng or bursts of wetivity, 1, vastue laldralls, 2vastme medialls,

3, blalis antoitar, 4y BFIL, 3. pasteoo

98987 NIT: Neuromusoular transmisslon tosting (abduator polflols bravis-nbdustor gt il sipliflor snd display patn
dcfustible, Bund pass= 303000 Mz, Ulnariiorve stimulation Inltiated ot {5 mA and ndjusted na nepessaty, Traln.of Fonr wag
tosted hroughout to conflim patlent had /4 twliohes.bofors monltortng EMG rospohsos, This-conflung that anestharia-dld not

lvaralaxation druge to i puthet and that we whfbe nble-to proporly deteot norve root injuty,

959094 Natvo Conduotion Study for PST (Patllolo Sorow Tosting), PST was requestod by the stirgeon to vetify-aceutaoy of
savew posttlon and confitm that the rospaotlve nerve raot Is hot at sisk ftom the dorew plagemient, FST oan dotoct sublle brouches
I thio podiole wall that sannol be visuallzad witlx-rays theroby providing tehigher standard. of safely md avofding Jatropanto
Ifury, Padiclo sorows that do not aliolt CMAD fo stitmilntlon foss than AMA are deoimed éafe, 'Tlio surgeon wag handed bl
tp probe which {s aonneeted to vurstimulator,  Sthviwlation-wes slarted ni OmA and slowly wont up to-4mA In 1A lneroments,
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oobtinued throwghou! tha surgleal procedure, . .

Baseling Rooerdings )
Tntraoporative bnseline SSBPd mid IXMOs rvorded Just after final postitontng of the pationt for the Lateral L4-81 OLIF
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OBLIQUE/POSTERIOR INTERBODY FUSION L41.5, .5S1

PATIENT; ' Gonzales, Matle
DATE OF OPERATION: 01/29/2013
HOSPITAL; Spring Valley '
HOSPITAL MRN; _ 35204396
HOSPITAL ACCT: 904944162
SURGEON: Andrew M, Cash, M.D,
ASSISTANT; Wos Smith, PA-C
PREOPERATIVE DIAGNOSIS:

Traumatically induced lumbar radiculopathy
Internal disc disruption at L4-5 and L5-S1, MVA

POSTOPERATIVE DIAGNOSIS:

Traumatically induced lumbar radiculopathy
Internal disc distuption at 14-5 and L5-S1, MVA

OPERATIVE PROCEDURE;

WX NN AW~

Far Lateral Discectomy L4~5, -

Far Lateral Discectomy L5-S1,
Posterolateral arthrodesis, bilateral 1.4-5,
Postetolateral arthrodesis, bilateral 1.5-81.
Anterior Lumbar arthrodesis 1.4-5, '
Anterior Lumbar arthrodesis 1.5-S1,

Segmental Postetior Lumbat spinal instrumentation I.4-S1.

Application of intervertebral biomechanical device T.4-5,
Application of intervertebral biomechanical device 1.5-S1,

ANESTHESIA: General endotracheal

ANESTHESIOLOGIST:

Timothy Beckett, M.D,

. ESTIMATED BLOOD LOSS: 100cc

COMPLICATIONS: - None

DRAINS: None

SPECIMEN: None
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PATIENT: - Gonzales, Marle

HOSPITAL MRN: 35294396

HOSPITAL ACCT: A 904944162

HARDWARE USED: (1)28mmx1immPeek (Interbody)

. : (1)28mmx14mmPeek(Interbody)

(1)6.5x35mmPetcScrew
(2)6.5x40mmPercScrew
(3)SetScrews

(1)80mmCutvedNotchedRod

Indlications for Surgety:

The patient has clinical and radiogtaphic signs and symptoms consistent with the preopetatlye
diagnosis, The diagnoses and prognosls have been explalned the patient. The tisks and potential
comiplications associated with the opetation have been explained. The patient is aware that this .
procedure may not meet expectation and that other procedures may be tequired in the future,
The advantages and disadvantages of alternative methods of treatment have been explained to
the patient, The patient has agteed to the procedure and signed the operative consent,

Description of the Operative Procedure:

The patient was taken to the opetating room and placed under genetal anesthesla. Preoperative
antibiotics were given prior to lncision, A Foley catheter was placed, -

The patient was then tuined carefully into the modified prone position, Jelly rolls and foam pads
wete then used to position the patient in some lumbar [ordosis and carefully pad all body parts,

Intraopetative monitoring was utilized during the entire case with real time interpretation of
motor and gensory evoked potentials, ‘

Two fluoroscopic x-ray machines were then positioned to provide AP and lateral visvalization of
the approptiate segment, Extensive time and careful stereotactic planning was then carried out at
this time to determine incision location, incision size, pedicle screw length and diametet, and the
angle of surgical approach to the antetior aspect of the affected interspace. A sterile marker was
used to mark this planned incision site.

A wide surgical prep was made of the thoracolumbar area and the surgical field was then draped
in the usual sterile fashion,

The patient was then turned using the rotation of the surgleal table so that a near direct approach

to the lumbar spine could be achieved anterior to the transverse process. A 4-mm stab incision

was then made supetrior to the mid iliac crest and then using biplanar fluoroscopic visualization,
a neuromonitoring probe was then passed sequentially through the retroperitoneal space and
muscle layets into the desired disc anterior to the transverse process. Electrical stimulation was
performed during placement of the probe into the desired disc space. There was no bugst of
electrical activity seen at loss than 4 milllamps of stimulation, A dilating tube was then passed
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Fobi 19,2013 4110M LV Radiology S ([ I,

A - Las Vegas Radiology

TORORROW B TINOBORY TGN 7 TR

TROD . Bmoka ﬂsn&h.koad, Aulta LOO
Lng Yagan, Navads 50158
.thngi TO02:254=EH04 Fass 7024334005

"Hopam Dater Dby 18, 2048

REVERRED BY .
ANUREW CASH, MD, |

. PATIENT TNFORMATION .
Fakdent: GONZALNA, MARIE @ DOB
* MRN: 100475-1 Aopegplon ;v 231599 .
Bxmniy T LOMBAR W/Q

dr' OF THE LUMBAR SPANE WHTHOUT CONTRAST
 CLINICAL WISTORY: Back pain, postoperstive. .
( COMPARLEON ATUDY: 43/07/2012,.
) .
e <nm> THCANIQUEy  Bardal axial views sheough the lushar spine .
oo parformed, . Coxopul, gaglitel sod 3-D reconsbruoted Images
| ohbkainead,.
| FINDINGS
\ ~ Thava o lafh postewlor {lxptlon hardwere 'at Id, L&, and 84,
dpacer wakerial e ddentdfled abt ¥d-3 and 1891, Pacet

‘ o hypartrophia changes are identifled at thede lavals,
| S
|
|

'Thare,iﬁ ne evidenca of slgnifivat wass sffeat upon bhe
naueal foranina by the padicls sorvews,

- The matallid hardware ab the lobevepades yields axb{fack st
I ' the lafh neurnl foramen of D5-81 and hd=5, Camnot wule out
| : pear Lisgue verpus dige naberdal enorosching wpon bhe lefe
foraning st thess levely, Case dlacusged with Physlaian ak
tiing of digtatlon, ' N

IMBRIQYTON

1. %Whare is wo evidence of poobe fractura,

&) . GONZALNS, MARIZ G MEN: J00475-1 Bxem Daatae Fabruary 12, 2018 (pagn 1 of 2)

DEF 002428

Writ App - 26




)

Fobo 19. 2013 401800 LY Radlology No 7705 P, 579

2. Camneb le out diae protepslon or sest bisgws af he
lafy forankna of the Id-5 and ThS-gL,  Hpader mabeia) sk
bhape interspades 18 aagopiaved with wmete)lid arkifack,

TH/
Blacteonioally sigued by JAMES BALODDIMAY, MD
Date: 02/12/i3: :

Thie ¢ ' . . layis

GON?ALB;‘Q‘, MARIE (3 MAN: 1004751 Bxaw Deta: Eabreary 19, 9013 (paga 2 af'2)
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MARIE GONZALEZ,

Ve,

P1

DISTRICT COURT

CLARK COUNTY, NEVADA

alntiff,

DEVAL M. HATCHER, an
individual ; REPUBLIC SILVER
STATE DISPOSAL, INC., 'a
Nevada Corporatilon; DOE
OWNERS I through V,
inclusive, DOE DRIVER, ROE
EMPLOYER and ROE COMPANIES,

Defendanty,

Reported By: LISA MAKOWSKI, CCR 345, CA CSR 13400

JOB NO:

et et et e Mo e M M M M M Nt e e i e

Case No, A687931

DEPOSITION OF ANDREW CASH, M.D.
LAS VEGAS, NEVADA

226989

DECEMBER 3,

2014
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S

10
11
12
13

14

15
16
17
18
19
20
21
22
23
24

.25

evaluation. rage 62
Iﬁ gaid there might be gome scar>tiesue
versug disk material encroaching on the left
foramina at L4-5 and L5-81, When I evaluated the.
patient on 12/12/2013, I actually saw the CT scan,
reviewed the report, spoke with the radiologist.
He confirmed that on his report of the gtudy and
foundrthere wag no meural impilngement, meaning no
compreggion on the nerve to be decompressed
Surgiéally and‘no complication or malfunction in

the hardware to be addresgsed surgically.

Going to the next note, which is

!

2/20/2013
Q. Can we stay on{that -
A Absgolutely,
Q. A~~ radiology report. Sorry.

L'm looking at it, and the findiﬁgé are
degcribed, of courge, toward the bottom of the .
page. I think the middle of the three paragraphs
on this page says, There is no evidence of
significant mass effect upon the meural foramina --

A, That is correct.
Q. -- by the pedicle screws.
And what gpecifically ig that describing?

A .Okay. So speciflcally where the nerve

Litigation Services | 1.800.330.1112
www, litigationservices. com
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REPORTER'S DECLARATION
STATE OF NEVADA)
COUNTY OF CLARK) ,

I, Lisa Makowski, CCR No. 345, declare as
follows:

That I reported the taking of the deposition
of the witness, ANDREW CASH, M.D., commencing on
Wednesday, December 3, 2014 at the hour of 4:03
pomb

That prior to being examined, the witness was
by me duly sworn to testify to the truth, the whole
truth, and nothing but the truth; that, before the
proceedings' completion, the reading and signing of
the deposgition has been requested by the deponent
or a party.

That I thereafter transcribed gald shorthand

noteg into typewrlting and that the typewritten

trangaript  of said deposition is a complete, true

and accurate transcription of said shorthand notes

taken down at gaid time.

I further declare that I am not a relative or
employee of any party -involved in saild action, nor
a person financially interegted in the action.

Dated at Las Vegas, Nevadé thig 15th day of

December, 2Q14. .~ '
AV, 0 Cﬁlkzd;l{i*XK:y&fiﬁth

Lisa Makowski, CCR 345

Page BL

Litigation Services -| 1.800.330.1112
www.litigationgervices. com
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J Howard Tang, MUD., do deslare and wtnte i f5ilows:

L Fem Miotz'u:s‘e:d phystolan eurrently practlolng siedistae b the State of Clifente and dom. .
Hoonse to praotios. medioine i the Stute of Novada, I have Knowledge of the iattors sot forth,

harety aud, 1f oallod s u witness, would and could vompetontly tagilly to the following fotg:

% kom o Diplomaty of the Ametiaqn Boned.of Neumloéi_éa] Segory and Clhnool ’Prcsfeeémf
of Natwologloal Surgery af the University of Gallfornis, San Disgo, I have been Hosnsed and:

oetillod durlag alll pertinent tuey of may review of reoords fn fhls onsg.. My buokground gnd

quatifloations are move fully degordbed in iy, Corrlowlwm Vitae,

30 Based vpan my eduoatlon, teinfog, and experlence E am fantliar with the :da'négnos'l‘s,

eare, and tanggaiment of patlonts presontlng with symyrtoms similat to thoge of Matle Clorzaler,
Tum qwars of the standards of oaro- tequtred. for medioal providers praotiolng fo. tho oty
for the evaluatine and troatiment of physical sonditions pregented by iis, Gonznlez, as well a§ fhis
wtandands-of oate i mvedtionl elinios In fhre Uttitod States, ' .

“Ac . Basedwpon miy echioation, tafidng, wud esperlance, 1 Kave runohed cortaln, opindons

tegaiding Mude Comgalez’s oaro and tieatitent based on my review of medtoal Te00rds,

Indludfng those fom Andeew Cush, M., Smat Kaplan, M.D,, Bruos Katwhn, MD, of Rooky.
Mauniain Newrodiapnostos, and various x‘ndibln%‘llc.al studies 0f Ms, Sonzaler's spine, 1 have
)

also voviewsd the deposittons of Andeew Cash, MDD, and Stuart Kaplad, M.D, talen, in
assoolation with, Gonzaler v, Republle Silver State Dispossl, Joe;, Blghth Distet Caurt Cage Mo,

Ar13-68793 -G Based upon my review of these.materlals, Tnote the following:

5 - Tt iy my wnderstanding thet Andeow Cash, MDD, made the rosoramentation that 'Mzﬂ;izg
Qonzales mndargo s rmbar faston procedue on the busts of rasals Hom a Dacomber 7, 2012
disoography study, It 15 well-known from an evidonce-baser standpolif that dissoiraply bng
ot beon hown 1o be useful o seleotton of putlents for shrgory wd dmprovemant of Stirgival

outeomes - (his recemimendation hag ben endarsed by & wimber of profeyslonal medical

socteties, “Whils the deolsion o procesd with surgical totervention with lunber fusion
approsches.a.brench In the standard of medioal oave, 1t does not fll balow this,

6 Tide my mderstanding that Andrew Cash, D, pecforied o lumbar faslon sargeny on
Ms, Conzalez at the L3-8, lovel on Jutnary 29, 2013, M. Ganzalez {s noted to have tnmediats

postavrgion] anset of severe 1ot leg paln, Despite the ellnlcal change T My, Gonzalez's modieal
‘status, it 18 my wnderstanding on Information and bellef that ghe did nat vecslyve radiologlo

tmagtng when she wes admitted to the hospital, Subseguent to the initlal follow-up wisit with
Andlisw Cashy MD,, a CT soin wag obtalned on Febeutaty 17, 2013, T have reviewed the (T

som and 3t unsgmivocally shows an obvious treach of the lvft LS pudicls sevew with oot

compresstun, It 1s my naderstarding that vovislon suigery was 1ok aompleted by Andrew Cagh,

M. and the medioal records indieate a delny of sevoral monthe untll the tavision suegecy of,

Stuwet Kaplan, MO, on July 15, 2013

7. Jilsmy opinion thaf, glven her corialative severs nenrologloal symptorns, the standard of

care, for 8 spine surgeon would redulre vemaval and/or veplacetient of the offending pediele
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Forew and Audimw Casly, WD, Bell bolow this geancard. 1 18 my ulrdarstanding Hat Andvow

Cagly MU, dndioatad that he poylewed tie Rotawmy 12, 2013 ©T sot of Marle Gonzalew, It iy
ny apitlon that.a pradsnt spine surgestt would. have reoomnized fiw broach of the padicls and
pasogiatod the hreach of the malpostiloned pediale sorew with Me, Consmlex’s waorsonlg,
postoperative fofl log paln, Neverthotass, 1t 14 also my undenstandfing thit Anduew Coali, MDD,

"2 oouefuded that there was “no ouoyprestlon of e Horve 10 he dogompressed suigivally aad no

dariplicntion vr malfonetion n. the hamdwae to-be addressed surgloally,®

& Ikds y aplubon thit Ancheew Cagh, MID/’s coneluslons with xespeott the pasltlontug of

the surploal hatdware placement {1 Matio Wottwalyz wore pitoneons.  Further valldating the
walpositionsd loft 18 pedieal serow and fty assoelation with My, Clonzale’s ‘worsening and

- govels dofl log pain 1s her improvement fllowlng the revision ey perfarmed by Stuget

Kaplan, M.D, do July 2013, Tt s my wnderstanding that Stuart Kaplan, M., also indieated 0 hlg
quot.

9. ¢ Hom sy weview of the Opeetive Report of Andeew Cash, MD. and the

‘Nebworouitosing Rapott by Bivos Ketuna, MUD, fioin Rocky Momitatn Neuroddngrowtics, it 1§
my vacerstandlog thel remote monttodng was comploted plven that Rooky Motmuin -
Newrotapuostios 1o Jooated fn. Colotada, e Newrornonitorlng Report indleatos pediols serew
- fusting wag vopypleted-ag o 4 mliamps, SHvlation was staxied 2t 0 mifllmpnps andd slowly wont

op to 4 mifflempy T williamp inovements, It fs my undorstanding thes Roeky Mountiin

“Newrodlagnostios® voneluslon was that the podiele serew testing up to 4 miltlomps deamnad the

b

- padiole sevew 16 be safb,

9, It is my opivien that the Bruce Kafun, MLD. s conclusion with segpeet to pediols strew
y 0 J P

foating-le not conststent with the lisrature and the pediele sorew losting and tallure to reposition

. the serow at the time off surgery fills below the standard of oare. Stucies show that fhe aveLnge
velino Mot - acooptable sorew uslng pediole sorew tustlng wae gesater than 7.5 miltlawps and

thiogholdly logs than 5 milllamps have generally sosmlted tn sovew xemoval,

10, Based on ey véview b the perthient medical veoords and vy expérianoe and tralnlng, it {s
my opindon, to 4 reasonable degres of probability, that Matly Gonzalez's olinjesl condition, has
beon tirstavably altered. It {s my vpinlon, Lo a vensonable degtes pf medion] probability, that

had the malpostiloned. podiele sorew Been datermined at surgery ox shoxtly after the Rebruaey 12,
2013 O soan, Ms. Ganzalez’s curtend sevare tadicular synptoms would be imptoved form her

- owtvent status, Furthetmore, 1t lsmy oplatanfo a reasonable dogve of meonl probability that it
40 more Ukely than vot that M, Clonzales’s weed for fthwe medieal ears would bo tmprovod and
“she wonld nat Ukely be i ohwonds paln, Plaally, 1t 8 ny, oplafon, to » reasopnils dogres of

meedionl. probabilify, thet My, Gonmaler would aot have requited plasement of & gpinal oord

sthoulator for chronle pain md radioulopatiy to whish fhe malpositionsd placement’ of the -

pedicle sorew confuibuted,

Thlss affidayiy is not intended to, and does not, coitain all of my findlngs and. opiniony reached on
i vare qnd treatmont of Maple Gonzales by Antdrew Caglt, MDv and Bruce Keatuna, MJD, T

depositfon that the pedisle sorow svas canstng tiatlon and compresston of the Tof 14 LD
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'l, David Seldanwurm, M.D,, do deol_énre and state the following:
1. Lam a lloshsed physlolan In the State of Gallfornla, Nevada and Texas, and practics

3

4,

© 6

Yegarding the matters sef forth heraln, and If oalled upon to tastlly, would compatently

‘dlotated and slgnad by James Balodimag, M.1D,

916 920 4434 03/28/2016 10:61 1999 P,002/003

excluslvely In the fleld of radlology and neuroradlology‘ I'have personal knowledge

do.so, except as to those matters stated on understanding, Information of hellef, and
as to those matters, | belleve them to be true, | state as well any medioal opinlons set
forth helow to a reasohable degree of medical probablilty.

Iam oertifled by the Amerloan Board of Radlelogy, and hold membarships and
leadershlp positions th several madloal snoleties and professighal groups, among
them this Amerloan Sodlety of Neuroradiology arid the Amerloan Collage of
Radlology. My baokground and professional qualificallens are mora fully set forth In
my attached Gurrleulum Vitae, '

| was retalned #g anh expert withess In my fleld of neureradiology In the mater Marle
Gonzales v, Deval Matcher and Republie Slver Stata Plaposal, Iho, (Distriet Gourt,
Clatk Counly, Nevada, Gage #A-887931), Thraugh that retention | baoame familiar
with Ms., Ganzales’ treatment records and dlaghostle Imaging for Injurles to her lower
baok which she tlaimed to have sustalnsd |n a trafflo aocldent that formad the bas|s
of the Gongales v, Hatoher lawsult, Such treatment was provided to Ms. Gorzales
by, among others, Andrew Cagh, M.D. and one or more radlologlsts practiolng In
assoalation With or as part of L.as Vegas Radielogy, Inoluding Jamaes Balodimas, M,D,

On or about danuary 29, 2013, Andrew Cash, M.D, parformed lumbar fuston strgery
on Me, Gonzales at L6-S1, Fixation hardware Implanted by Dr. Cash lholuded pedicle
sol'ews on the left at L6 and 81, : :

Ms. Gonzalas’ madioal reoords conflim that she oXparlonond severe post-operative.
paininto the left leg after the January 29, 2013 operation,

It I8 my umderstanding from the Gonzales medion) records, and the Decembar 3,
2014 doposition festimony of Dr, Cash taken I Gonzales v, Hatoher, post-surgical
Imaglhg studies were gerform@d regarding Ms. Gonzales' lumbar spine
approximately two weks after the January 29, 2013 surgery,

Because of Ms, Gonzales' 6ontlnu|ng post-apérative paln, Dr, Cash ordered a CT
soah of her lumbar spine, whish was performed by Las Vegas Radiology on Febiuary
12, 2013. A repott regarding the GT study of Ms, Gonzales' lumbar splhe was

| have peraanally reviawed the Februiary 12, 2013 raport of Dr, Balodimas and the
desaribed CT Images thetaslves. The Imaging study demonstrates the pediols
sorews at L6 and S1 positionad within the neursl foramina, where they appear to
dlsplaoe the loft L6 and left 81 narve roots. The positioning of the pedicle scraws
Within the neural foramina In & manner that produnes neural displacement and likely
alnlcal Impingement upon neural structyres Is pot mentionsd In the Las Vegas
Radlology/Balodimas radiology report, Rather, the report states “there I o ovldence
of signifioant mess effeot upon the neural foramina by the padicle acrews", The report

wwi.suffethealihorg
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- recoghlze this abnormal Imaging finding. This Is espaclally frue when there s

Frof:RAS Adiln 016 020 4434 03/28/2016 10:52 #9399 P,003/003

desétrllbee a disounsion of the radlologleal findings with Dr, Gash "at the tims of the
dictation," ‘

9. With respent to the radlologloal Interpretation, a prudent radieloglel should
reasonably be expected to deteot the-posltion of peticle scraws on the majorlty of
similar studies, The sorews and Interbody hardware do produce gome artifaot In the
Fabruary 12, 2018 GT [maging, but the degres of artfact s relatively small, as
modern GT teehnlgues and modeth hardwere had bean amployad, It s my

* professlonal oplnfon that Dr, Balodimas' failure to have deteoted entry of the LB and
81 pediole sorews Into the neural foraming! to havs ldentifled the screws’
displassment of the herve roots at thair respeotive lovels; and eventual fallure to
Tepert sueh findings was bislow the standard of oare for a prudent radlologist,

10. Cowelating the olinloal and Imaging findings with raspect to Ms, Gonzales' post-
operative symiptoms and the mal-pasitioned pedicle screws by the surgeon who
placed them would also have been reasonably expaoted, as notad In the affidavit of
neurosurgecn, Dr. Hewatd Tung, Whilg | dafer to the oXpertise of Dr, Tuhy tegarding
gplnal.surgery, | fully conour, and can state to a reasonable degrea of madfoal
probabiiity I my spelalty, that Or, Cash—who testifled It hlg Deesimber 2014
deposition (referenced praviously) that ke personally reviewed the post-operative CT
soan and spoke with the radiologlet regalding the study—arroneously coneluded the
surgleal hardware, sspaolally the padicle sorews at L.6'and 81, had been praparly
plagsd when In fact they had breached thelr pedicles, ehtered Into the
neuraforamine, and had displacad the lett S1 and lefl L& nerve roots, Bassed on my
experlence and tralning, the surgeon would ordinarlly recagnize the Intended
anatomlaal result of his or her surgloal procedurs, This fs partioularly the oasae with

+ respect to hardware placement, Slhoe pediale sorews ars Intended for placement
within the padicle, and not for plasement withis the splnal canal or neural foramina,
spine surgean Inthe ordinary course of ollnloal practlee may ba expacted to

oorrelation of the ollileal and Imaging findings and the anatomleal and slinjoal
opérative result, - .

11, This affidavit ls not Intended to state all my findings, sonolusions and oplnlons
regarding all of Ms, Gonzales' radlolvgloal Imaglng and thelr interpretation by [r,
Gashy Dr, Balpdimas, or others Involved In Me, Gonzales' treatmant, | therefore
reserve my right and opportunity to expand upon the matters set forth above, or
address other or addltional matters as the need may arlse,

- | deolare under penaltles of parjury under the laws of the State of Nevada that the foregoing
16 true and correct excapt as to any matters statod Upon understanding, tnformation or baliet,
and as o those | bellava them o ba trus,

) wt 3uie

Davld Seldenwurm, M.D,

-
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1, Joxry Saline, P, do declare and stute ns follovs

1. Tam a Keonsed andiofoglst with 4 subspochlty o Neuraphiysiology, surrently practisiuy
bm the State of Calitornia, X lhuve Wuovlodpo of fl satters so forth horetn an d, i oallod ay
a witnosd, would wad could compotently tustify to the following fnots:

2. X o a Diplowate of the American Board Of Auddiology and am Heeused fo practice-

chingonl and guglond Neuwxoplysinlogy by the Boavd: of Modionl Quality Assuranan n fhe.

State of California, J have hosn Heonsod md certified dwrbng al} pertinent Hmes ofxy

reviow of vocords In. this save, My buekground and qualifieations are movs filly desertbod
- do my Currfenbyom Vitae,

3. Basod wupox miy sdveation, trainiuy, nnd expexlonee, T ao familiar with the dingiiosiy,

- sugieal methods, and nenvophysiologis methodologles and sandards £ox patienty
ndexgobag surglenl inienvention siwdlay to Ms: Gonzmlez’ surgexy. Tam swiro of the
stafdurds of saxs yoquired fop Neuvaphysiology providers, practictus in the sommuity ay
refited (o suxgleal intorvention of phiysical conditions presentod by My, Gonzalez, as well us

- the standards of eaye tn medisg] factiities in the United Stateg,

4. Based wpox my edueation, traribng, and experience, Thuyve veached coptatn opiniong
regavding the Intraopexative newrophysinlogio ears of My, Gongales followlng ny xeview uf
medien) records, inoluding those from Andvew Cash, LD, Stuaxt Kaplan, MDDy, Brrueeo
Katwna, MLD, of Rooky Mountaln Nowrodiagnosties, anesphosta reooxds, avd various other
meitioal records pelated to Ms, Gonzalos suvgien] spirie procedures, X have also reviewoed
the dopasitions of Andrew Cagh, M.D, and Staart Kaplan, M.D., talien, o assovlation witl
Gonzalez v. Republic Silver Stato Bispasal, Duc., Tighth Distrio Cowurt Cpse No., Avi3-
G87981-C. Based upons wiy review of the matkerialy madeo available to me, T note the
following: '

5. Othex than & short marratiye Summary xeport by Dr, Brogss Katusa, of Rotky Mowntajn
Newwodinguostios, mo bntravperntive nowxophysiology data, xeconds, ox ropoxt wore
prosouted fn any xosords for my review, Tyl fetet, the only veport vogarding the suwgloal
Ditraoperative dnta and xecords way that provided by Dr. Katuun, thes o pradess and
-methodology for porfornying surgieal spine monitoring, presontation of datn, sud rogoreing
Talls woll bolow the community standards of cave.. Tt is widely necoped among: profossional
Newrophysiology practitioners, hospitals, and profossional $oslotios, imeluding the
Anrerdogn Clinlen) Nonrophysiology Sedlety, that n covuplots regoxd of avernged waveforis
should bo storod. Xf, due to tochniend and storago constrabnts, o complete veoord &9 eftl
not pogsible or Is Jmpractionl, then repiresentatiye averaged waveform sanuplos shavld he
prosexyed in ong-torin Stoxmge, Yt 1y farthor recoguized thirt aty wmaveraged data, :
Peluding firoo elnixomyegraphic (EMG) data, showld be meluded ja the lomg-torny storage
of pationt xecoxds, as roguired by law and shonld inolude the thnos of swegioal events snd
procedires. Any Alovts that wexs fssnad dixactly to the sergeon ox-anesthesiologpivt howla,
be noted, The anestieties and various drugy uped ghowld ho xecorded iu tho loxigetorm
nowyopliysiology records, and any sipuificant ehiges it modientions ox dosngey showuld bo
noted, *Additionally, the monttoxing verords should vontain auy signifioant chuuges in the

RECAIVE CoN0L 0241 05/26/2016/THU 101 40AM BARRON & PRUITY
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pationt’s physivlogical parameters, including blood pressuxe and putient tempovature, The
#bove inforration, slong with stored Avoraged mad tmaveraged waveformy Should bo
waintained tu the long-torma pitient rocotds and availablo foy roview ag 1o quired by Iay,
Yinally, & fel vepoxt swemunrizing the montoring vacoxds showld buclude poal Intoncy
and aplitude valuos and should bo filod i the patlont's medical ecords elart,

6, Wron may review of the operative ropyré of Andrew Chagl, M., i context with fie
nouromonitoring xeport by Bruce Xatwna, M.D. of Re oy Mowctaim Nencodinghoyties, it is
my eanelision that remote womitoring was pecformod with the toclugon) compopemty bolng
southucted by Danfello Milloy, aifiliatod with N ouromonitoring Assoeiates, fu the operating
xoom, 'Llie pxofdssioxial tnterprotive componant was pexdoxsed by Dr. Iatuna af 0 vemote
reading site i Coloragdo, The repoxt by Dr, Casly spiao surgeon, indientes fhat some type
of probie was insed ¥rithin the digo.space to identify nerve roots, The xeport, i coxtext with
Dx. Katuna’s nowromonttoring xeporty indiontos fhat podicls sorew tosting way completed
up to 4 yillininps oxly, Ti4s oy waderstanding it Drs, Cash And Katuon sonelnded that
the probe.testing of pediole serow contimuity and clevbeienl ipedances of up to 4 millinps
badiented satistactory plasomient of the L&-and 51 padicle serovs, '

70 Tt 49 xuy opinton that the conclugions of Dy, Caush and Dr. Xortona, with rospeot to
satistactory L5/81 padiols sorow Placomunt duing M, Gonzaley surgery wre inconsisteit
ith the literahire ropnrding kntraoporative spinal merve root sthaulation i gensreal, and
pediole sarew stivamlation protoooly specifioally, Funthermore, failuxe fo identify nad
reposition 4 mal-positioned podicle sorew, baged upon a stiyulus thiashold detorinigant of
only 4 mllilaxdps, falls balow the standaxd of saye, Tt &s widoly repoxtud i the related
literatyo that the lowest valiie for an avceptable Placement of a sexevy, naing podicle sorew
chectrienl probe testing withont eheiting sy BMG activity, s at or above 7.5 miiliaimps,
sond the'egholds losy than Smillismpy gouexally vesulted fu scrow removal axd repositioning,

This affidavit is mot mtended o, and does 1ot, contain alk of my fudings and apirdons
xeaehed ropnrding the onge and treatraent of Mario Gowzaler by Andvew Cash, MD,,
Bruce Katwn, M.D, and others, T dealare wnder penalty of perjury, wder thoe laws of tho
State of Nevada, thut o forogoing is trae ad coryect,

L)- Mﬂ@

" Sﬂlillo, Pll-D- CC‘C"A

ROCEIVE ‘ NO. 0241 05/26/2046/98U 101 40AM BARRON & RROITT
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PATIENT: Gonzales, Marie
HOSPITAL MRN: 135294396
HOSPITAL ACCT; 904944162

along this same toute, Following this, a 7~mm working channe! was thet passed sequentially
Into the disc space. The working channe! was manually held in positlon while a seties of disc
cleaning tools was passed through thie channel to remove the affected dlsc, decompress the hetve
toots in the neural foramina, and decorticate the vertebral eridplates at that segment,

. Arthrodesis of the Intervertebral space via an antetlor retroperitoneal exposute and application of

an Intervertebtal biomechanical device was then accomplished by using the working channel that
had been placed In the retroperitoneal space antetior to the transverse processes, A customized
PEEK vetlebral bady replacement device was then inserted Into the mid portion of the
Intervertebral dises and then packed tightly with allograft botie for stabilization and arthrodesis
of the Intervertebral spaces, This was done under biplanat fluoroscopic guldance, All bone was
confined to the borders of the dise space. The working channel was then temoved.

The patient was then tutned nto a true prone position and two parallel incisions were made
approximately 2 cm on side of the midline in the previously stereotactically determined
locations, The incisions were just through the lumbodorsal fascla and further dissection was then
carried down bluntly to expose the bone above the pedicles in a Wilise type apptoach,

Using biplanar fluotoscopy and percutaneous techniques, the desired pedicles were then
cannulated using an awl.and then stercotactically sized screws were then ‘inserted segmentally

under ditect fluoroscopic visualization, All serews were carofully placed into the center of the

pedicle and no bony breach of any pedicle was felt to ocour: An interconnecting tod was applied
to both sides, '

The remaining exposed bony surfaces wete then decorticated using the Cobb periosteal, and

allograft bone combined with & bone matrow aspiration were then placed along the posterolateral
surfaces for arthrodesis,

The subcutaneous tissue was closed with 2-0 Vieryl and then a running subcuticular stitch was
placed, Steri-Strips were applied and Xeroform, sterile 4x4 gauze and a Tegaderm wete placed,

All sponge, needle and cottonoid counts were cortect, There were no significant permanent
changes from baseline with neuromonitoring. Following awakening from antesthesla, the patient
wag extubated, The patient could voluntarily move all

El_eqthnicallj/ signed,

Andrew.M. Cash, M.D,

D: 01/29/2013
T: 01/29/2013

DEF 002529
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DAVID BARRON, IiSQ.
Nevada Bar No. 142

JOHN D. BARRON, ESQ.

Nevada Bar No. 14029

BARRON & PRUITT LLP

3890 West Ann Road

North Las Vegas, Nevada 89031 -

Telephone: (702) 870-3940

Facsimile: (702) 870-3950

Email; dbarfon@lvnvlaw.com
[batrou@lvnvlaw.com

Atiorneys for Plaintiff

Republic Silver State Disposal, Inc.

Electronically Filed
11/08/2016 11:12:56 AM

A b e

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

Khkhd

AREPUBLIC SILVER STATE DISPOSAL, INC.,

a Nevada Cotporation,
Plaintiff
Vs,

ANDREW M. CASH, M.D.; ANDREW M,
CASH, M.D,, P.C. aka ANDREW MILLER
CASH,M.D,, P.C.; DESERT INSTITUTE OF
SPINE CARE LLC a Nevada Limited Liability
Company; JAMES D. BALODIMAS, M.D.;
JAMES D. BALODIMAS, M.D., P. C. :LAS
VEGAS RADIOLOGY, LLC aNevada Limited
Liability Company; BRUCE A. KATUNA, M.D.;
ROCKY MOUNTAIN NEURODIAGNOSTICS
LLC, a Colorado Limited Liability Company;
DANIELLE MILLER aka DANIELLE
SHOPSHIRE; NEUROMONITORING
ASSOCMTES INC., a Nevada Cor polatlon,
DOES 1-10 molusnve and ROE
CORPORATIONS 1-10 inclusive

Defendants.

Plaintiff REPUBLIC SILVER STATE DISPOSAL, INC., by and through its counsel
BARRON & PRUITT, LLP hereby submits the following Brief and General Objectlon to the Court’s

Minute Order of Oct. 13, 2016.
1
H
1 -
1

Case No.: A-16-738123-C
Dept No.: XXX

REPUBLIC’S BRIEF RE EVIDENTIARY

HEARING

Hearing Date:11/9/16
Hearing Time: 9:00AM
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MEMORANDUM OF POINTS AND AUTHORITIES

Because of the extensive briefing the Court has already received and reviewed, it will hopefully
suffice that this is a case secking the statutory remedy of- contribution. See Uniform Contribution
Among Tortfeasors Act, NRS 17.225 et seq. Contribution is sought for amounts Republic Silver State
Disposal paid in excess of its “equitable share” of a common liability when it settled a lawsuit brought
by Marie Gonzales against Republic and its former employee, Deval Hatcher, Ms. Gonzales filed her
suit against Republic and Mr. Hatcher on September 3, 2013 for injuries she claimed from a January
14, 2012 traffic accident in Clark County. '

That lawsuit was settled, and a telease was executed on July 6, 2015. Contribution is
appropriately sought because the release affirmatively discharged—in addition to Republic and M.
Hatcher—Ms. Gonzales® claims against all health care professi-onals who treated her for injuries she
allegedly sustained in the January 2012 accident. Republic has alleged, and will be prepared to prove
to the finder of fact, that those health care professionals named as defendants in this lawsuit were
negligent in their treatment of injuries suffered by Ms. Gonzales, which her principal physician, Dr,
Andrew Cash, opined were the directly caused by the January 14, 2012 accident. See medical record
of Andrew Cash, dated February 20, 2013, attached as EXHIBIT 1.

In its Minute Order of October 13, 2016, this Court has sét a November 9, 2016 evidentiary
hearing to consider two issues prior to disposition of three Rule 12 motions:

1) Do the terms of the settlement agreement between Gonzalqs and Republic extinguish the

liability of the Defendants named in the present litigation? -

2) If the statute of limitations set forth in NRS 41A.097 applies, is there sufficient cvidénce

to determine, for purposes of the pending Motions, when the statute of limitations expired
as it relates to each Defendant?

With all-deference, Republic objects to an evidentiary hearing for two reasons discussed below,
1, Rule 12 motions attacking the sufficlency of a pleading should, as a matter of law, be
based on the face of the pleading, and without consideration of matter outside the|
pleading. 4

Writ App -124
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The first objection is that the motions curtently before the Coutt are brought either under
NRCP 12(b)(5) for faﬂlﬁé to state a claim, or subsection (c) of the same rule for judgment on the
pleadings. Both forms of aRule 12 motion address a complaint’s legal sufficiency.! Using the “beyond
a.doubt” standard, see Buzz Stew, LLC v. City of North Las Vegas, 124 Nev, 224, 228 n. 6, 181 P.3d
670, 672 n. 6 (2008), a Rule 12(b)(5) motion asks this question: from the face of the pleading, is the

plaintiff is entitled to no relief under any set of facts that could beproven in support of the claim? 74.,

124 Nev. at 228, 181 P,3d at 672. In answering this question, the court must accept the pleading’s|

allegations as true, and extend to the non-moving party all reasonable inferences that can be drawn
from the pl'eading..Id.

Although the October 13 Minute Order is couched as a “request,” Republic reads the directive
as an order, to which Repu'bli‘o.will comply in good faith, though under the protest of this objection.
By coupling its decisions on the Rule 12 motions to evidentiary matters outside of the assailed
éomplaint, the Court haé effectively converted the Rule 12 motions into motions for summary
judgment under Rule 56, where, as succinctly put by the Nevada Civil Practice Manual, “the pleadings

play a limited role.” Id., Ch. 17 (“Summary Judgment”) §17.12 [1]. Simply put, whether bought by a

{“claimant” or “defending party,” a motion for summary judgment under NRCP 56 presupposes. the

existence of a “claim.” Id., (a) and (b). And whether Republic’s amended complaint states a “claim?”
is the very point. of the pending motions.

The second objection is to the production at this juncture of the Gonzales-Republic releass,
and its consideration in deciding the pending motions. Republic’s amended complaint at {51 alleges
in full '

~ On July 6, 2015, REPUBLIC, settled Gonzales v. Haicher, Republic Silver state
Disposal, Inc., resolving all claims against itself, Deval Hatcher, and all of
| Gonzales’ health care providers, including but not limited to the Defendants herein

for $2,000,000.00.

! As stated inprior briefing the Rule 12(c) motion is facially defective since the pleadings are not yet “closed” since the
movant, Defendant Balodimas, has not filed an answer, See Motions for judgment are also typically plaintiffs’ motions,
relying on the admissions of the responding party; for this reason a Rule 12(c) motion can be defeated by the denials and-
affirmative defenses since a court may not go beyond the face of a pleading, Sec Bernard v. Rockhill Development Co.,
10 Nev.132, 135, 734 P.2d 1238, 1241 (1987). Nor will a defendant “succeed on a motion under Rule 12(c) if there are
allegations in the plaintiff's pleadings that, if proved, would permit recovery,” Id.

R5
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the passenger compartment. Russ sighed a release forégoing her claim against the adverse driver, Scott

While Republic’s allegations at {51 of the amended complaint should, as a matter of law, be
taken as true, Conway v, Circus Circus Casinos, Inc,, 116 Nev, 870, 873, 8 P.3d 837, 839 (2000); see
also Buzz Stew, supra, 124 Nev, at 228, 181 P.3d at 6722, Republié is attaching the Release as relevant
predicate to a right of contribution under NRS 17.225(3) and 17.245(1)(a). It should not go unnoticed,
however, that by demanding access to the release all the defendants have taken the same inconsistent
position; On the one hand they contend the Republic claim is batred by a limitations exclusively
applicable to claims of medical malpractice and negligence under NRS Ch, 41A. On the other hand
they acknowledge Republic is asserting a contribution claim-—subject to its own 1-year limitation
period under NRS 17.285(4)(b); otherwise, what difference does the release make?

Though the release is not the subject of any pending motion, the scope and effect of the
Gongzales-Republic release begins with a discussion of Nevada’s controlling authority regarding

whether a release may be read to include third parties to the settlement agreement.
2, The Gonzales-Republic release for injuries allegedly resulting from the January 14,
2012 accident was intended and drafted to extinguish Gonzales’s claims agalnst all her
health care providers,

At common law, the rule was “release of one, release of all.” This led to.harsh results—by
signing a “general” release, a claimant oéuld unwittingly extinguish claims against third-parties also
potentially liable for his or her damages, Nevada has broken from the common law rule, and the intent
of the parties to the release controls who is released from liability,

In Russ v. General Motors Corp., 111 Nev. 1431, 906 P.2d 718 (1995), Laura Russ, was

severely injured in a traffic accident when the van she was driving collapsed, and its engine entered

Haight, in exchange for Haight’s auto liability policy limits.> The verbiage of the release also had
boilerplate purporting to release “all other petsons, fitms or corporations” for claims arising from the
same accident. The injured driver and her husband then sued the manufacturer of her vehicle, GM,

and the dealership that sold it to her, Fairway Chevrolet. Id,, 111 Nev. at 1432-1433; 906 P.2d at 719.

2 The same applies to a Rule 12(c) motion, See Bernard v. Rockhill Development Co., discussed at n,1, above.

3 The undersigned can speak with some authority on this point since he represented the BdVGlSC driver and the aufo
insurer, Hawkeye Security,

4
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{| “insufficient to raise a genuine issue of fact as to the liability of [GM] or Fairway.” Instead, the district

The ‘manufacturer and dealetship moved fot summary judgment contending the release|-

extinguished claims against them as well, In opposition the plaintiff submitted the declaration of her
attorney’s assistant, Guy Potter, who negotiated with the adverse driver’s insurer, Hawkeye Security,
The upshot of Pottet’s declaration was that it was not the intention of the Russ or Hawkeye to release
GM or Fairway, and that at the time the rélease was signed, no lawsuit against GM and Fairway was
pending, or even contemplated. Id,, 111 Nev. at 1434; 906 P,2d at 720, The Potter declaration was

largely disregarded by the district court as beyond Potter’s petsonal knowledge ot hearsay, and was

court granted summary judgment, holding the release “clear and unambiguous” and that “the class of
released entities defined in the release included not only [GM] and Fairway but all other firms and
cotporations.” Id. An appeal was téken. '
The Russ decision reviewed in considetable detail Nevada’s law of release, In substance the
Russ court found the harshness of the common rule was legislatively overturned by both the Uniform
Joint Obligor’s Act, NRS Ch. 101, and Uniform Contribution Among Torg%ﬁsors Act, NRS 17.225, et
seq.:
The Nevada Legislature adopted the Uniform Contribution Among Tortfeasors Act
(“UCATA”) in 1973, The UCATA was drafted to specifically address the
inequities that resulted from adherence to the traditional common law tule, Neves
[v. Potter, 769 P.2d 1047 (Colo. 1989)] at 1050, In pettinent part, the UCATA
states;
.When a releasc or a covenant not to sue or not to enforce judgment is given in
good faith to one of two or more persons liable in tort for the same injury ...:
1. Itdoesnot discharge any of the other tortfeasots from liability for the injury
... unless its terms so provide.... |
111 Nev. at 1436; 906 P.2d at 721.
Our Supreme Court then surveyed the three schoois of thought regarding the law of release,
First, “[sJome jurisdictions hold that all possible tortfeasors are released by a general, boilerplate
release.” Id, Second, “[o]ther jurisdictions narrowly construe the ‘unless its terms so provide’
requirement [as found in, e.g., NRS 17.245]7 .dnly to discharge a tortfeasor who is named in the release

5
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or identifiable from the face of the release.” Id. Finally, “[a] third view probes the intentions of the
parties by holding that a boilerplate release can 6111y discharge an unnamed tortfeasor if the parties to
the release 'intend'eai such a result.” 7d, (emphasis original).

The Russ Court definitively held that “[ojur cases that address the issue at bar adhere to the
latter view betause it is the more reasoned approach” and frowned upon the “absolute bar view”
berause it “frustrate[s] the intent of the UCATA to abrogate the common law” rule that a release of
one tortfeasor automatically released all others. Id., 111 Nev. at 1436-7; 906 P.2d at 721.

The court also found unpersvasive “[t}he view that a release only discharges tortfeasors who
are named in the release, or identifiable from the release.” Id. 111 Nev. at 1438; 906 P:2d at 721-2.
The thrust of Russ, therefore, is that “a release does not, in and of itself, release a party unless it was
the intention of the injured person to release that pm’ty”.; that “determining an injured party’s intentions
depends upon proof and is not susceptible to resolution as a matter of law”; and. that “[sjuch a
determination is appropriately a jury question,” Id, 111 Nev. at 1438; 906 P.-Zd at 722.

Perhaps important for the Court’s evidentiary hearing, as an evidentiary matter Russ also held
that the district court “was required to accept the Potter declaration, and any inferences drawn from it,
as true during the summary judgment proeceeding,” and that:

 a court should provisionally receive all credible evidence concerning a party's
intentions to determine whether the language of a release is reasonably susceptible
~ to the interpretation urged by the party, (Citation.) If the court decides that the
extrinsic evidence makes the language in the release reasonably susceptible to the
interpretation urged, the extrinsic evidence should be admitted to aid the court's
interpretation of the contract,
111 Nev. at 1438-1439; 906 P.2d at 723.
As is now discussed, thé Gonzales-Republic réleasc was fashioned to exonerate from .any

potential liability of “any [of Mrs, Gonzales’] medical treatment providers.”
a. The infent of the parties to the Gonzales-Republic release was clearly
established during the negotiation process and in the Release’s language.

During dicovery in Gonzales, it was reasonably certain Dr, Cash’s operation on January 29,

2013 had led directly to Dt, Kaplai’s complete revision of Cash’s “work” on July 15, 2013. Whether

6

28
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Cash had committed malpractice was unclear, however—certainly the term had not crossed Dr.

Kaplan’s lips when he was deposed in late 2014, and Dr. Cash’s testimony downplayed the need for|

the revision altogether. In fact, when deposed, Dr. Cash effectively placed the »blame for not
identifying the pedicle screws entering Mrs. Gonzales’ ncuroforarrﬁna on the radiologist, Dr.
Balodimas, When aslked about the Balodimas CT study performed on February 12—just two weeks
after his operation—Dr. Cash testified:
It said there might be some scar tissue versus disk material encroaching on the left
foramina at L4-5, L5-S1. When T evaluated the patient on 12/12/13 (sic), I actually
saw the CT scan, reviewed the report, [and] spoke with the i'adiologist [Dr.
Balodimas]. He confirmed that on his report of the study and found that thefe Was
| no neural impingement, meaning no cotupression on the netrve to be decompressed
surgically and no complication or malfunction in the hardware to be addressed
surgically, |
See Amended Complaint §35.

The larger point, however, is that when settlement negotiations were occurting in June 2015,
there were irregularities in Mrs. Gonzaleé’ treatment by Drs, Cagh and Balocﬁmas, but whether they
rose to actionable professional negligence was uncertain, That is why, as condition of settlement,
Republic wanted fo preserve its rights to seek contribution—a condition to which Mrs. Gonzales’
counsel agreed. _

Attached as EXHIBIT 2 is a copy of email correspondence between counsel making it plain-
as-day their intent to have Mrs, Gonzales’ release cover Dr. Cash, and her other health care
professionals in who provided her treatment for the January 14, 2012 accident:

Because we wish to preserve all rights of contribution and equitable
indemnification, our form of release will be inclusive of all medical providers,
Ainéludinég Dr. Cash and any other potentially responsible health care providers
.ot third- parties. So long as that is fully understood, I think we can move
forward to finalize the settlement. |
/S/ David Barron
Mrs. Gonzales® counsel’s response was brief but unquestionable:

7
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Release at p. 9.

release Mrs. Gonzales’ medical treatment providers, and preserve Republic’s tights of conttibution

treatment providers from liability, and as such, the McNulty court issued a writ of mandamus that the

We agree to those conditions...
/S/ Ryan Anderson
Because of that understanding the Release, attached as EXHIBIT 3, has the following

language, in which Mrs, Gonzales clearly agreed that:

As a part of their settlement and their mutual consideration stated above, this
SETTLEMENT AGREMEENT; RELEASE and COVENANT NOT TO SUE
shall di’scharg.e and extinguish any and all claims or liabilities, including those
for “economic” and “noneconomic” damages as set forth in NRS ch. 414,
RELEASOR [Ms., Gonzalez] may possess againét any of her medical treatment

providers for injuries she alleges to have sustained in the described incident of

~ January 14, 2012.

The foregoing is found at page 2 of the Release. Reiterating the intent to preserve contribution rights,

it was

acknowledge[d] this SETTLEMENT AGREEMENT; RELEASE -and
COVENANT NOT TO SUE represents a good faith settlement of the
RELEASORS?’ claims, and preserves RELEASEES’ rights under The Uniform
Contribution Among Tortfeasor’s Act, NRS 17.225, et seq.

Simply put, the Gonzales-Republic release passes muster under Russ since its intention to

are plainly stated. The court, however, has asked how the Gonzales-Republic release compares to the
unreported Nevada Supreme Court’s decision in MeNulty v. District Court, 127 Nev. 1159, 373 P.3d
942 (2011), McNuity actually suppotts that the Gonzales-Republic release extinguished the liability
of Mrs. Gonzales’ treatment providets, -

b. Distinguishing McNulty v, District Court

Is simplest terms, MeNulty involved a settlement agreement that did not release a plaintiff’s

Writ App - 130
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settling defendant could not proceed against the plaintiff’s supposedly negligent physicians for
contribution. 4

The scttlement agreement, was betWeen a passcngcf and a cab company for accident-related
injuries. Several physicians (and their practice) were sued for contribution after the cab company and
its insurer paid over $1 million to the passenger-plaintiff. Basis for the cab company’s post-settlement
contribution claim—-and a parallel medical malpractice action also brought by the passenger-plaintiff
after settlement—was that the phys'ioians had “performed post-accident back surgery. on [the plaintiff],
The surgery allegedly aggravated the injuries [the plaintiff] suffered in the accident and left [the
plaintiff} partially paralyzed.” 1d. *1,

While the settlement agreement eXtinguished the cab company’s Hability, it scrupulously

craved out an exception for a olaim of medical malpractice based on a mutual understanding of the

settling parties that the accident was not the cause of the back surgery. It did this by stating that the

payment in exchange for the release
is not, nor is it intended to be construed as, an admission of cause of the need for
surgery of any kind, The patties to this Release expressly agree that the subject
motor vehicle accident did not cause the need for surgery of any kind, Accordingly,
the parties stipulate that neither the lumbar surgery ﬁor complications related
thereto are proximately or casually related to the subject motor vehicle accident,
.

The plaintiff’s post-settlement claim against his doctors was his owﬁ for medical malpractice;
the cab company’s claim was for contribution and equitable indemnity. The physician-defendants in
the cab company’s lawsuit moved for summary judgment. The motion was denied. The physicians
petitioned for a writ of mandainus compelling the district court to grant summary judg_mént. While the
Supreme Court found the indemnity claim required factual determinations, it agreed that a writ of
mandamus was appropriate for the contribution claim:

Here, we conclude that McNuIty is entitled to a writ of mandamus compelling the
district court to digmiss [the cab company’s] contribution claim because clear
statutory authority 1’equires‘ dismissal, By its terms, the release did not extinguish
McNulty's liability to [the passenger-plaintiff]. Under NRS 17.225(3):

7

1
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A tortfeasor who enters into a settlement with a claimant is not entitled to
recover conﬁ‘ibution from another to1“cfeasqr whose liability for the injury or
wrongful death is not extinguished by the settlement....
The statute's wording is plain and its application clear; [the cab company] has no
contribution claim against McNulty, Accordingly, we grant the petition for a writ
of mandamus rcqﬁhﬁng the district court to dismiss [the cab company’s]
contribution claim,
Id *2,

Contrasting the McNulty and Gonzales-Republic releases, the plaintiff in McNulty wanted to
preserve his right to pursue his malpréctice action against his physicians; Mrs, Gonzales did not and
agreed to extinguish her medicai treatment providers’ liability as part of the $2 million settlement
consideration, knowing that Republic was preserving rights to seek contribution from them.,

1t is also worth a brief inention that McNulty dealt with a post-settlement contribution action.

And contrary to previous argument in the Rule 12 motions, nowhere in the Supreme Court’s decision

is there a suggestion that a conttibution action based on medical malpractice must be brought as a| -

third-party action under Rule 19 while the plaintiff’s lawsuit is still pending.

¢. Indetermining the appropriate imitations period, the gravamen of the complaint
controls,

If the medical malpractice statute of limitation were to apply here—which would be directly
contrary to the Nevada Supreme Coutt’ rulings in Saylor v. Arcotta, 126 Nev. __,225P.3d 1276
(2012) and Pack v. LaTourette, 128 Nev. _ , 277 P.3d 1246 (2012)—the Court has asked for
evidence “as to when the statute of limitations expited as it relates to eacthefendant.” Minute Oder,
10/13/16, emphasis added.

" Defendants in this matter are fixed on the idea that this is a medical malpractice action for
Marie Gonzalez’ injures. As was briefed extensively in Plaintiffs’ Oppositions to Defendants® Rule 12
Motions, a contribution claim is a stand-alone cause of action, But since tﬁe coniribution claim is based
on allegations of medical etrors and omissions, Republic must prove medical malpractice as an
clement of its claim. Pack at 1250 (“to establish a right of contribution, Sun Cab would have. to

establish that .aToureite committed medical malpractice”). Republic must also comply (and has) with
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the medical expert declaration requirement found in NRS 41A.071, Id. But neither statutory predicate|

to a oontl‘ibu’;ion action based on medical malpractice converts the contribution claim info a medical
malpractice claim, m.aking it subjecfc to NRS Ch. 41A°s limitations provisions, Cf.vAetna Casualty &
Surety v. dztec Plumbing, 106 Nev, 474, 796 P.Za 227(1990) (“[a] cause of action for Indemnity or
contribution accrues when payment has been made”). Whether the medical malpractice statute or
contribution statute of limitations applies is answered by determining the nature of the action.

State Farm Mutual Automobile Insurance Company v. Wharton, 88 Nev, 183, 495 P.2d 359
(1972) establishes that “one must look to the real purpose of the complaint” in determining which of]
two or more conflicting limitations periods ought to be applied. Id. at 186, 361. There, the Nevada
Supreme Court considered competing statutes of limitations—a shorter tort statute and a longer
contract statute—to determine if a plaintiff/subrogee insurance company’s claim was time-barred. The
Court held that “[i]n determining whether an action is on the contract or in tort, we deem it correct to
say that it is the nature of the grievance rather than the foﬁn of the pleadings that determines the
character of the action,” Id. (citations omitted). In State Farm the insurer was subrogating on an
underlying bodily injury, and the court found the 2-year statute was therefore applicable, The rule
upon which it relied is that “it is the object of the action,. rather than the theory upon which recovery
is sought () that is controlling.” Id., quoting Automobile Ins. Co. v. Union Oil Co., 193 P.2d 48, 50-
51 (Cal. App. 1948),

Looking at the Amended Complaint, the object of the action is clear; it is for contribution. to
ensure that Republic paid no more than its equitable share of a common liability. The Amended
Complaint does this by raising claims for professional negligence/medical malpractice, respondeat
superior/vicarious liability, and neéligent hiring/retelltaon as torts underlying Republic’s contribution
claim. (For good measure, the Arended Complaint includes the phrase “It was also necessary for
REPULIC to bring this action for contribution” as patt of each cause of action.) Not only is the term
“contribution,” and the Uniform Contribution Among Tortfeasors Act mentioned far more often in the
Amended Complaint than medical meilpractice, Marie Gonzalez’ damages ate not discussed, alleged.!
or being sought, The only damages claimed are Republic’s, and its entitlement to its damages is by

proceeding under NRS 17.225 et seq, to assure it has paid not more than its equitable share of the
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contribution actions is clearly the applicable law. NRS 17.285(4)(b).

common liability. Accordingly the 1-year limitation from the date of the settlement ‘payment for

As noted, the Nevada Supreme court has held that NRS 414,097 does not govern contribution
actions. The question to be addressed at this Court’s request, however, is if the supposedly expired
medical malpractice statute of limitations in NRS 41A.097 applies, how would it effect each

defendant?

3. Eveni{f NRS 41A.097 did apply when the statute was triggered presents questions of
Sact.
Defendant Danielle Miller has recently field a supplemental brief that NRS 41A.097(2) would

bar Republic’s claim (even though it would not have even arisen by then under Aztec Plun%bing) no
later when Dr, Kaplan performed his revision on the Cash operation on July 15, 2013, The practical
consequAence'i.s that Republic needed to have brought is claim by July 15, 2014 at the latest. Néturally
Republic disagrees. |

NRS 41A.097(2) is the limitation for injuries or death after October 1, 2002 a'rising from
medical malpractice. It reads in pertinent part:

Bxcépt as otherwise provided in subsection 3, an action for injury ot death |
against a provider of health care may not be commenced more than 3 yeats
after the date of injury or 1 year after the plaintiff discovers or through the use
of reasonable diligence should have discovered the injury, whichever occurs
first].]

NRS 41A.097(3) is a tolling provision providing “[t]'his time limitation is tolled for any period
during which the provider of health care has concealed any act, error or omission upon which the
action is based and which is known or through the use of reasonable diligence should have been known
to the provider of health care.”

Subsections 2 and 3 of NRS 41A.097 raise three pertinent questions: First, what is the “date of|
injury” triggering the 3-year limitations period? Second, using the “knew or should have known”
standard, when should Mrs, Gonzales .have.a reasonably discovered the injury triggering the statute’s 1-
year limitation period? And third, was there concealment by ény health care provider who either knew,
or through 1'easonabie diligence should have known of the injury? All these inquiries are fact-intensive,

i
"
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1) Date of injury

Beginning with the “date. of injury,” the common presumption has been that the injury was
incurred on January 29, 2013; that was when the pedicle screws were improperly placed; ergo, January

29, 2013 is the eatliest time point for a date of injury, This, however, ignores the progressive nature

of the harm,

When Dr, Kaplan was deposed in Gonzales he declined to ciiticize Dy, Cash’s misplacement
of the-b‘edicle screws on January 29, 2013, Tndeed, Dr, Kaplan testified that he himself has overshot
the mark and put pedicle screws through a patient’s neurofo'r‘amen. But to avoid lasting nerve injury,
such as that suffered by Mrs, Gonzales, Dr, Kaplan also testified it is imperative that the surgical
complication be addressed promptly. So to be perfectly clear, the pedicle serews pene.frating Ms

Gonzalez’ neuroforamina, while a surgical complication, was “fixable” had it been surgically

addressed in time.

Defendant Cash’s professional negligence was not just iinproper placement of the screws, It
was that he failed to order a worlkcup when Ms. Gonzalez awoke in the recovery room in excruciating
pain, and his ongoing inability——@r refusal—to recognize the need for a surgical revision thereafter,
We know he waited 2 weeks to order a CT scan. And then he and Dr. Balodimas confeﬁed about what
the CT scan showed, Although the CT study demonstrated an obvious breach of the pedicle screws,
both Drs. Cash and Balodimas agreed‘that' it showed nothing of requiring immediate intervention—
apparently a joint conclusion, memorialized in Defendant Balodimas’ radiology report (which did little

other than reinforce Defendant Cash’s etroneous conclusion that Ms, Gonzalez was experiencing|

nothing but postoperative pain).

. Instead of accurately assessing Mrs, Gonzales’ progressively deteriorating condition caused
directly by the pedicle screws’ itritation of her affected nerve roots, Dr. Cash perpetuated his poor
professional judgment by referring Mrs. Gonzales to a “pain management” specialist, Dr. Alain
Coppel. Between Febroary 11 and June 1, 2013, Mis. Gonzales underwent three rounds of epidural
gfcgro.id injectioné, and a “trial” spinal cord stimulator, with no significant improvement, By then Mrs,

Gonzales had reached her limit and effectively “fired” Dr. Cash and sought help from Dr. Stuart

Kaplan,
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Dr. Kaplan’s complete revision of the Cash operation was on July 15, 2013, But by then the
perménent damage had been done: she was now suffering from chronic radiculopathy that eventually
necessitated Dr. Kapl’én’s implantation of a permanent spinal cord stimulator in early 2015.

2) “Inquiry” notice .

Using July 15, 2013 as the rational date of injury—after all, that was the date when the surgical

option was proven to have been exercised too late—what “inquiry” notice was there that Dy, Cash, ot

any other named defendant for that matter, had committed malpractice? Again, this a fact-based

A inquity.

The only physician Mis, Gonzales could have relied upon to tell her that her post-operative
suffering was the result of malpractice, and not just an unfortunate (though not uncommon) surgical
complicatién, was Dr. Kaplan. Yet as late as iis deposition in December 2014, Dr. Kaplan declined to
typify Dr. Cash’s performance as malpractice. And it’s also worth noting that when Mrs, Gonzales
presented to Dr. Kaplan in mid-2013 it was not that that she suspected malpractice had been
committed—after all, she saw Kaplan to treat her, not assess Dr. Cash’s work. And even after Dr.
Kaplan completely revised the Cash surgery, there is no indication that Mrs, Gonzales was aware that
her surgical complication rose to the level.of professional negligenée. Certairi]y. Dr, Kaplan never told
her so. Inquiry notice under these facts regarding Dr. Cash simply is not present as a forgone
conclusion, And there’s no indication Mrs., Gonzales was even aware of the thrée neuromonitoring
defendants, or whether her injury could have been attributable—as D, Cash was quick to contend—
to Dr. Bélodimas’ misreading the post—opefative CT scan, |

The next question is whether these defendants were forthcoming in their respective roles in
Mrs. Gonzales’ treatment, or whether there was concealment of errors in Gosizales’ treatment “which
[were] knowﬁ or through the use of reasonable diligence should have been known to the 'provider[s]
of health care,” NRS 41A.097(3).

3) Tolling due to concealinent

We don’t know what Dr. Balodimas and Dr, Cash said to one another as they discussed the
post-operative CT. But Dr, Cash’s testimony that Dr. Balodimas was the one actively at fault raises
suspicion about whether the intent of the Balodimas CT report all along was to provide plausible cover

for concealing the surgical complication, If Dr. Balodimas is deposed, will he take the blame for failing
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|| of the Records Request and Intraoperative Neurophysiologic Monitoring Report is attached as Exhibit

to properly read the CT study, and concede that Dr. Cash 'was reasonably relying on his mistake as a

radiologist? Or did Dr. Balbdimas shade his CT report at Dr, Cash’s behest? Whetlier the pedicle|

breach. was concealed—and if so, why—arc fact questions implicating the tolling aspects of NRS
41A.097(3) as to both Drs, Cé‘sh. and Balodimas.
~Nor wete the heuromonitoring defendants ;:andid in disclosing their records and intraoperative
data. Republic conducted extensive discovery in the course of the underlying case ahd obtained a
HIPPA compliant release from Murs, Gonzalez to acquire her medical records, Republic played by the
rules, and. that authorization and the court’s process were used in gathering the Gonzales treatment
records, Tt was not until after the Gonzales~Répubﬁc settlement it became .clear that the records
received from the neuromonitoring defendants were woefully incomplete;
a) The Katuna/Rocky ]VIo;mtain Neuromonitorihg records
A records request to Defendant Katuna/Rocky Mountain Neutodiagnostics yielded a single
page “report” signed by Defendant Katuna, dated March 6, 2013, Th;"s report stated that “[m]onitored
responses showed no significant changes throﬁghout the procedure and the surgeon was so informed.

Pedicle screw testing demonstrated thresholds suggesting low likelihood of pedicle breach.” A copy

4,

Defendant Katuna produced no intraoperative neuromonitoring data, which. is required to be
retained under Nevada’s medical recotd keeping statute. Importantly, these records are the only
objective means by which his report could be verified, thably, Dr. Katuna himself signed the
Affidavit of Authenticity of Records dated May 18, 2015, but gave no explanation for the absence of
the inm'aoperéti\_r_e_ data, or even a hint of their existence, Also, Dr. Katuna’s report does not appear in
Defendant Cash’s récords, ﬁof’ afe any (Aiocuments‘ from Dr, Katuna in any other provider’s records
produced during Gonzales. .

Republic first became aware of the existence of'the Katuna report as an exhibit to a setflement
demand dated December 13, 2013, about 3 months after suit was filed, It is, of course, the only
document ever produced by Dr. Katuna and Rocky Mountain Nem'odiaénostics. It is pklainly

insufficient to have placed Mrs. Gonzales on notice that the intraoperative neuromonitoring in her case

15
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was below the standard of care, and prompts the question of whether these records were innocently or
deliberately withheld, ‘
b} The Neur.omonitoring Assoclates/Danielle Miller vecords

A pair of requests dated February 14, 2014 and May 14, 2014 to Defendant Neuromonitoring
Assbciates yielded no tecords for the January 29, 2013 procedure; the only records produced pertained
to the July 15, 2013 revision surgery performed by Dr. Kaplan, The requests and records received
from Neuromonitoring Associates are attached as EXHIBIT 5.

Like Defendant Katuna’s conclusory report, Republic first became aware of Neuromonitoring
Associates’ and Danielle Millet’s iﬁvolvements in Ms. Gonzalez’ treatment from the December 2013
settlement demand. Included was a single page “Neuromonitoring Report,” which lacked the
signature page. Interestingly, the ;‘Neuromonitoring Report” listed Defendant Miller as an “anesthesia
technician” ; no intraoperative neuromonitoring technician is even identified.

The Neuromonitoring Report is attached as EXHIBIT 5, and raises questions of fact and law.
What, for example, was the precise scope of Defendant Millet’s role in the January 29, 2013 surgery?
From the face of this document, can MlS Gonzales have been on reasonable notice of Defendant
Miller even had a role in the intraoperative neutomonitoring? Or even read to have placed Mrs,
Gonzales on “inquiry” notice that the low amperage passing through the pedicles screws during the
Cash surgery in fact indicated a pedicle screw breach? Morgover, that is no indication Defendant
Miller was properly credentialed as Certified in Neurophysiological 'Intrao'pel"ative Monitoring
(CNIM), |

Clearly, Defendant Katuna did not produce the full extent of the records he ought to have
retained, and Defendants Miller and Neuromonitoring Associates failed to disc-loée any records
pertaining to the J anﬁary 29,2013 procedure, This gives rise to at least a question of fact as to whether

the failure to produce pertinent records was an innocent oversight or volitional concealment, If that

‘were found to be the case, the statute of limitations would in fact be tolled under NRS 41A.097(3) as

to each of these nentomonitoring defendants. But unquestionably, the failure to produce pertinent
records kept Mrs. Gonzales from learning that the intraoperative neuromonitoring was impropetly
performed.

"
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CONCLUSION

 The consequence of the preceding discussion is that even if this were Ms. Gonzalez' medical
malpractice claim—which it is most certainly not—there is a trove of disputed facts about the viability
of such a suit. Accordingly, dismissal of this action as time-barred by NRS 41A.097 would be doubly
inapptopriate, first because it is not Ms, Gonzalez’ medical malpractice claim; and second, even if it
were, the facts show that all Defendants were amenable to suit under NRS Ch, 41A.,097(2) for at least
three years after the “date of injury,” or no later than July 15, 2016. See Libby v. District Court, 130
Nev.  ,325P.3d 1276, 1277 (2014) (“NRS 41A.097(2)’s three-year limita'ti‘on period begins to tun
when a plaintiff suffers appreciable harm, regardless of whether the plaintiff is aware of the injury’s

cause™). Of course, Republic’s complaint was filed several weeks before the three-year anniversary of]

Dr. Kaplan’s operation. And it was only then that Mrs, Gonzales® “appreciable harm”—in the form|.

chronic radiculopathy '1'esult1'ng from, leaving the pedicle screws in her neuroforamina for several
months—was learned.

Based on the foregoing, and previous briefing, all Rule 12 motions should be denied.

BA {ON & PRU LLP

DAVID BARRON ESQ
Nevada Bar No. 14‘2
JOHN D. BARRON, ESQ,
- Nevada Bat No. 14029
- 3890 West Ann Road :
North Las Vegas, Nevada §9031
Attorneys for Plaintiff
Republic Silver State Disposal, Inc
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prepaid, in the Unﬂed States Mail at I.as Vegas, Nevada, addressed to the following:

fax number(s) set forth below.

add1 ess(es) set fmth below

below,

‘with the Bighth Judicial District Coutrt’s WizNet system upon the following;

i

11

I
I
"
i
W
I
i
i
"
i
"

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 8‘>h day of Novembet, 2016, I served the foregoing as follows: |

1 US MAIL: by placing the document(s) listed above in a sealed envelope, postage |
l:l BY FAX: by transmitting the document(s) listed above via facsimile transmi‘ssion‘t.o the
(] BY HAND-DELLVERY: by hand~del?vering the document(s) listed above to.theA
[} BYEMAIL: by emallmg the document(s) listed above to the email addr ess(es) set forth

BY ELECTRONIC SERVICE: by electronically serving the document(s).listed above| -
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Robert C, McBride, Esq.

Heather S. Hall, Esq.

CARROLL, KELLY, TROTTER,
FRANZEN, MC KENNA & PEABODY
8329 West Sunget Road, Suite 260
Las Vegas, NV 89113

Facsimile; (702) 796-5855

Email: reimebride@cktfinlaw.com
Email: hshall@cktfimlaw,com
Attorneys for Defendants

Andrew M. Cash, M.D,

Andrew M. Cash, M.D,, P.C. a/l/a
Andrew Miller Cash, M.D., P.C.; and
Desert Institute of Spine Care

James R, Olson, Esq.

Max E. Corrick, II, Esq.

Stephanie M. Zinna, Esq.

OLSON, CANNON, GORMLEY, ANGULO
& STOBERSKI

9950 West Cheyenne Avenue

Las Vegas, NV 89129

Facsimile: (702) 383-0701

Email: jolson@ocgas.com

Email: mcorrick@ocgas.com

Einail: szinna@ocgas.com

Attorneys for Defendants

Bruce Katuna, M.D. and

Rocky Mountain Neurodiagnostics, LLC

John H. Cotton, Hsq.
Michael D, Nayratil, Esq.

JOHN H., COTTON & ASSOCIATES, LTD.

7900 West Sahara Avenue, Suite 200
Las Vegas, NV 89117

Facsimile: (702) 832-5910

Email: jheottori@ihcottonlaw,com
Email: mdnavratil@jhcottonlaw,com
Attorneys for Defendants

James D, Balodimas, M.D, and
James D. Balodimas, M.D., P.C.

James Murphy, Esq.

Daniel C, Tetreault, Esq.

LAXALT & NOMURA, LTD.

6720 Via Austi Parkway, Suite 430

Las Vegas, NV 89119

Facsimile: (702) 388-1559

Email: imurphy@laxalt-nomura.com
Bmail; dtetreault@]laxalt-normura.com
Attorneys for Defendant Neuromonitoring
Associates, Inc,

Kim Irene Mandelbaum, Esq.
Marie Ellerton, Esq.
MANDELBAUM, ELLERTON &
ASSOCIATES

2012 Hamilton Lane

Las Vegas, NV 89106

Facsimile: (702) 367-1978

Email: filing@meklaw.net
Attorneys for Defendant

Las Vegas Radiology, LLC

Anthony D. Lauria, Esq.

LAURIA TOKUNAGA GATES &
LINN, LLP

1755 Creekside Oaks Drive, Ste, 240
Sacramento, CA 95833

601 South Seventh Street

Las Vegas, NV 89101

Facsimile: (702) 387-8635

Email; alauria@lgtlaw.net

Attorneys for Defendant Danielle Miller a/k/a
Danielle Shopshire

/s/ MaryAnn Dillard

An Employee of BARRON & PRUITT, LLP
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ELEGTRONIGALLY SERVED
1112/2014'03:26:11 PM

- SUBP '

DAVID BARRON

Nevads Bar No, 142

BARRON & PRUITT, LLY

3890 West Ann Road

Notth Lag Vegas, Nevada 89031-4416
Toleghone: 702-870-3940
Faogimilel 702-870-3950

E-Mall: dbarfon@lvivlaw.com
Attorneys for Defendants Hatcher &
Republic Silver State Disposal

" DISTRICT COURY
CLARK COUNTY, NEVADA
. Hlk

MARIE GONZALEYZ, CaseNo; = A-~13-687931-C

: Dept.: XX

Plaindifs,
y COORDINATED FOR DISCOVERY ONLY
DEVAL M, BATCHER, antndividual; | CasoNow — A-13-G92547-C
REPUBLIC SILVER STATE DISPOSAL, |Dept.!- VI
Ry o e DOR URPORN
) hrough V, inclusive, , S QENA
DRIVER, ROR BMPLOYER and ROE ; :
COMPANIES, X Regular.  Duces Tecum

Defendants. DATE: DECEMBER 3, 2014

TIVIE: 4100 PV, -

AND ALL RELATRD ACTIONS

"I belng sot aslde, you appear and attend on December 3, 2014, at the houx of 4:00 p.a, at the

THE STATTE OF NEVADA SENDS GREETINGS TO:
ANDREW CASH, MD
Degert Institute of Spine Care

" 9339 W, Sunsel Road
Las Yeghas, Neyada 89148

YOU ART, HEREBY. CONMMANDED, that all and singular, business. and excuses

offices of Desert Institute of Spine Care, 9339 W, Sunset Road, Las Vegas, Nevada 89148,
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for the putpose of taking your deposition. If you fail to atend ybu will be deemed gullty of
oontempt of Coust and Hablo to pay all losses and damages caused by your failute 4o appear
and In addition forfelt One Hundred Dollars [$100,00], » _

You are requited to provide testimony regatding your care and freatment of Mal'ie
Gonzalez, Ploase bring with you to the deposition your complete filo regarding Marle
Gonzalez, including all medical tecords, dlagnostic flims, correépondenoe and any and all
ot‘hc;r tecotds 1 your posgession regarding Matle Gonza,lgz.

Pleage seo “Hxhibit A” attached hereto for information ;egm'ding ‘the ﬂghts of the
porson subjeot to this Subpoena, .

DATED this [7/’ " day of Novaﬂlbel‘, 2014.

BARRON & PRUITT, LLP

QU ot —

David Batton

Nevada Bat No, 142

3890 West Ao Road

North Las Vegas, NV 89031
Attorneys for Defendants Hotcher &
Republic Silver State Disposal
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| EXHIBET “AY
NEVADA RULTS OF CIVIE, PROCEDURT,

() Profoction of Persons Stubject to Subpoens.. '

(1) A patty ot an attotney regpongble for the ssmatce ahd setvice of a subpoena shall take
reasonable stops to avoid fmpostng nndue burden or oxpense on & petsen subject to that subposns, The
coutt on behalf of which the subpoena was Jssued shall enforoe this duty and impose upon the party or .
atforney In breach of this duty an gpproptlate sanctlon, which may inolude, but is not imited to, lost
oariings and a reasonable attorney’s fee, o . .

(2)(A) A person commanded to produce and permlt inspestion and copylg of deslgnated books,
papers, docyments ot tangible things, or inspection of premises need not appeat in person at the place of
produetion ot inspection unless commanded o appeat for deposttion, hearlng or trlal,

(B) Subjeot to patagraph (d)(2) of this rule, a person commanded to produce and perimit
Inspection and copying may, within 14 days after service of the subpoena et befots the Hine spectfietl for
compliance if such titie ls less than 14 days after servlce, setve upon the party or attorney desighated in
the subpoena written objectlon to inspection or copying of any ot sl of the desipnated materlals or of the
premises, If objevtion 1s made, the party serving the subpoena shall not be entitled to tnspect and copy: the
matetials or inspoct the promises except pursuant to an ordet'of the coutt by which the subpoeria was
Issued, If objection has been made, the party serving the subpoona mmay, upon notloe to the petson.
corimanded to produce, move at any time for an order to compel the produetion, Such an otdet to contpel
produetion shall proteot any person who {s not a patty ot an vfficet of a patty fron significant expense
resulting from the Inspection. and copylng commanded, o

(8)(A) On, timely motlon, the coust by which a subpoena was issued shall quash or modify the
subpoena i1k A

() falls to allow reasonable time for compliance; - .

(i) requires aperson who ls not. 4 party or an offlcer of a patty to teavel to & place
more than 100 miles from the place whete that person resides, 1¢ employed ot regulatly transacts business
in person, except that such a petson may In order to attend trlal be commanded to travel from any such
place within the state in which the trlal Is held, or ) ‘

' (il requires disolosure of ptivileged ot other protected matter and no exeeption or
walvet applies, or ‘ :
(iv) subjects a person fo undye burden,

(B) If a subpoena " .
. (1) requires ddgclosure of a trado secyet or othet confidential teseatch, development, or

conmetolal nformation, or ’ '

: (D) requires disclosure of an untetalnied expert’s opinion or information not deseribing
specific.ovents or ocousrences dn dispute and resulting fiom the expert’s study made not at the request of
any patty, the court may, to protect a person subjeot fo or affected by the subpoeta, quash or modify the
subpoana of, If the patty in whose behalf the subpoena 1s issued shows a substantlal noed for the festtmony
ot matetlal that cannot be otherwise met without undue hardship-and assures that the petson to whom the
subpoena 1s addressed will be reasonably compensated, the coust may otdet appeatrance of prochuction only
uponr specified conditions,

[As amended; effective January 1, 2003.]
(d) Dutlos in Responding te Subpocna, -

- (1) Apergon responding to & subpoena to produce documents shall produce them as thay ato kept
in. the usual coutse of business or shall organize and label them to correspond with the categorles n the
dlemand, ' .

(2) When information subjeotto a subpoens is withheld on a clalt that 1t i3 prlvileged or subject

to protection ag trlal prepetation matetials, the clalm shall be made expressly and shall be supported by a
description of the nature of the documents, communicatlons, ot things not produced that s sufficlont to
enable the demanding party to contest the claim,

[As amended; effecttve January 1, 2005,
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CERTIFICATE OF SER'VICE
I HEREBY CERTIFY that on the 12th da.y of Novem'bm, 2014, 1 served the foregolng

SUBPOENA TO ANDREW CASH, M.D. as follows:
] US MAIL: by placing the dooument(s) lsted above in a sealud eﬁvelope,, Ppostage

prepaid, in the Undted States Mall at Las Vegas, Nevada, e}d’dressed to'the following:

[[] BY FAX: by tansmiiting the dooumenlt(ls) listed above via facsimile fransmission to
the fax number(s) set forth below, |

[] | BY HAND -DELI'V BRY: by hand-deliverlng the doctiment(s) fisted above to the |
address(es) set forth below, ' |

[] BY EMAIL: by emalling the document(s) Hsted above to the emaﬂ'address(os) st
forth below, ‘ '

BY ELECTRONIC SERVICE: by electronically filing and serving the dooument(s)
listed above with the Eighth Judicial District Court’s WizNet system,

Ryan M, Andeison By,
Kimball Jones, Bsq, ' ,
- MORRIS ANDERSON.LAW- — ~ = -
© 2001 8, Maryland Plowy,
Lag Vogas, NV 89104
Facsimile: (702) 507-0092
Emall! Info@MorrisAndersonlaw.com
Attorneys for Plaintlff Gonzalea

Cotittesy copy:

Georgo M., Ranalll, Bgq,
RANALLI & ZANIEL, LLC

2400 W, Horizon Ridge Parkway
Henderson, Nevada 89052,

Facstmile; (702) 4777718
© Bimail! VR analH@RanalliLawyers,com

Attorneys for Defendants Ace Cab Ine./Frias T/‘mwpol tatlon

h g ot

An Employes of BARRON & %UITT, LLP

Cd
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Follow up Andrew M Cash ~ 02/20/2013

GONZALES, MARIE

ash, Andrew M,
02/20/2013
Follow up

CHIEF COMPLAINT: Back pain 9/10 with intetmittent numbuiess and tingling down the posterior thigh
and lateral leg. The patient feels better when lying down, but after she has been immobile fot two hours she
feels worse. Shehas been undergoing physical therapy aid feels like she is not feeling better and is actually
causing worse pain in her leg, The patient Is on Lyrica and Percocet,

Past medioal history, family history and social history are unchanged since last visit, Tobacco! None.
Review of systems is unrematkable, The patient underwent an injection by Dr. Coppel and had some
significant temporary relief,

On physical examination, the patient has fio chest pain or shortness of breath, The patient has decreased
sensation in the left lower extremity with bilateral lumbar spasms and tenderness,

CT soan shows no hardware complication, The patient has a disc protrusion and/or scar tissue at the left
foramen at T.4-5 and L5-S1.

IMPRESSION:

" 1. Post Jumbax fusion,
2, Lumbar radiculopathy.

' RECOMMENDATTONS:

1, The patient is a candidate for repeat transforaminal epidural injections left L4-5 and L5-81,
2. The patient will hold off on physieal thetapy at this time,

DISABILITY:

Tempm"arily, totally disabled,
PROGNOSIS:

Guarded,

DEF 002721
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TFollow up Andrew M Cash - 02/20/2013
(\ j C.AUSAATION: '

It is my opinlon to a reasonable degreo of medical probability that all treatment provided has been and will
be reasonable, necessary and direotly related to the 1/14/2012 motor vehicle collision unless I have stated
otherwise above. The charges are usual, customary and also related, T welcome the oppottunity to review
any and all medical records regarding past or present treatment of the patient which could possibly relnforce
ot othetwise affect the above opinions, ' '

Andrew M, Cash, MD/lam

DR:  02/21/13-1233
DT: 02/21/13
#CASH5828

The risks of oploid medicaiions Wwere explalned te the patient, The pattent understands and agrees (o use fltese medications only asprescribed, The patfent agrees
1o obial pati medications froin. this practice only, We have fully discussed the potentinl side offects of the medieation swillt the patient, These include, bt are not
Thntted to, constipation, drowstness, addietlon, naised, vomillnf, impalred fudgment and the msk of fatal overdose ‘}/‘not faken as prescribed, We have warned the
patlent that sharing medicatlons is a felony. We have warned the patient against dviving while laking sadating medicatlons,

Electronically signed on 02/22/2013 by A.M.C.,M.D.

DEF 002722
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Frotn Ryan Anderson

Tot © Davld Barron
Bubjact: - Re: Marle Gonzales Settlement
Date: Friday, June 12, 2015 11149:12 AM

Attachiments: Imagef0l,png,

David,

We agree to those conditions. Iam nearly certain there are not-any Medicare liens,
but I'll confirm that.

Again, nice to work with you and I'll look forward to recelving the release and
closing documents;

Ryan,.

On Fri, Jun 12, 2015 at 11:42 AM, David Barron <DBarron@lvivlaw.com> wrote:

Thank you, Ryan. | have advised my principal and sent her your emall below. Because we wish to
praserve all rights of contribution and equitable Indemnification, our formof release willbe
Inclusive of all medical providers, including Dr, Cash and any other potentially responsible health
care providers or third parties. So long as that is fully undevstood [think we can move forward to
finalize the settlement, And of course, 'm sure you will be advising CMS to obtaln a letter from
Medicare/Medicald that they are agserting na llens onthe recovery.

Your call yesterday was appreciated. Pleage call or write If there are questions.

Regards, Dave

: 'Djavid Barrvon
harronpruitt.com|dbarron@lynylaw.com
P 7202.870.3940]f 702.870.3950,
3890 West Ann Road

North Las Vegas NV_‘ 89031
Barron & Pruitt, L

LAWYERS

From: Ryan Anderson [mallto:rvan@morrisandersonlaw.com]
Sent: Thursday, June 11, 2015 9:50 PM

Tos Davld Barron

Ca: Jacqueline Bretell; Marie Gonzales 1/14/12; Ashley Atton
Subjecty Marle Gonzales Settlement
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SETTLEMENT AGRULMENT! RELEASE: and COVENANT NOT TO SUE
This SETTLEMENT AGREEMENT;, RELEASE and COVENANT NOT TO §UB i
made between MARIE GONZALES (“RELEASOR”) and DEVAL HATCHER, REPUBLIC
SILVER STATE DISPOSAL, INC,, REPUBLIC SERVICES, INC.,-and thelr Insurers, agents,
omployees helts, and assighs (“RELEASHES™).

This Agtesment {s made with reference to the follov\‘u'ng:

WEHEREAS, the RELEASOR has assetted certain olaitms against RELEASEES, as sot
forth in that certain action jaending in District Coutt, Clark County, Nevada, entitled Gonzales v,
Hatcher, Republic Silver* State Disposal et al., (Case # AG87931 : songsolidated for discovery with

" Caso #A692547), based upon and arising out of that certain accident, oasuali"y, ineident or event

that oceurred on or about the 14th day of Janvary, 2012, in the County of Clark Stato of Nevada,
ocourring at or neay the intersestion of Haclenda Boulevard and in North Lns Vepas, Novada,

‘WHEREAS, RELASEES have denled, defended and disputed the all ogations and claims
asserted by RELEASOR. (“olaims”);

WHEREAS the parties desire 1o avold further litigation, and fo setﬂ& zmd resolvo all
claims ausing from the described event and which have been or could be 'ISSOItOd by ihe
RELIFASOR agalnst the RELBASEES in the desoribed litigation or otherwise; and .

THBRBFORE, for and in consideration of this SBITLEMENT AGREEMENT,
RELEASE and COVENANT NOT TO SUE, covenants and undertakings her emaﬁel sof forth,
and for other good and valuable consideration, the RELEASEBS AND RELEASOR agree as

follows

1. Release nud Discharge. In consideration of a total payment in the sum of TWO MILLION

DOLLARS ($2,000,000,00), RELEASOR does hereby fully telease and forever discharge

the RELEASEES, and each of thet, thelr heirs, assigng, affiliates, subsidiaties, franchisees,

parent corporations and theit tespeetive agents, related entities, present and formet directots,
offlcers, executives, employees, predecessors and/or successors in interest attorneys, and

ingurers, of all claims known and unknown, actlons, causes of action and suts for damages,
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at law and in equity, filed or otherwise, moludmg any olaim or claims for bodily Injury; logs
of compensation, profity, fnterest ot uge of any property; for services, soo-ioty, congortium,
contribution and support, which they have has or may hereaftet avquite; and fot datmages
agalnst RELEASEES for any c_lamage,arising from the thofdont desetribed above, As a patt of
their settlement and their mutual conslderation stated above, this SE’ITLEMENT
AGREEMENT; RELEASE qnd COVENANT NQT TO SUE él}all discharge and extinguish
any and all olalmg or h‘abiliﬁes, including those for “economic” and “noneconomle” damages
as sot forth in NRS ch, 41A, RELEASOR may possess agalhst any of her medloal treatment
providers for injufies she alleges to have sustained in the deseribed {neident of January 14,

o012,

2. Taxes, The RELEASOR under thig SETTLEMENT AGREEMENT: RELEASE and

COVENANT NOT TO SUR will bo responsible for all taxes, if any, that they are legally
mrasponmbla to pay as a rosult of suoh seitlement,

3. Yions, RELEASOR agroos that if any lien, reimbursement nght ot interest {3 asserted by any
hospital; ambuhnce seryl 08, pharmaoy, physician, hospital, or other medioal treatmont ot
service provider, Medicar e, Medioaid; any insurance company; health matnienance
otganization; attorney; Hen holder; or any other third-party to this SETTLEMENT .
AGREEMENT; RELEASE and COVENANT NOT 'TO SUH against the proseeds of this
settlement, and/or 5gains'c the RELEASEES , or other persons, ftms, or corporations making

' paymént on behalf of the RELEASEHS, RELEASOR aérecs to pay and satlsty such lien,
relmbursement right or nterest; and to indemnify and hold hatmless RELEASEES, their

* Insucers, heirs and assigns from any costs, expenges, attotney foes, olaims, actions,
judgments, ot gettlements resulting from the assertion or enforcement of an}; sueh Jien,
reimbursement right or interest by any entity having such lieh or relmbursement right,

4 I\'Iedica;e. T fiaxther considesation for this SETTLEMENT ‘AGREEMENT; RELEASE and
GOVENANT NOT TO SUE, RELEASEES, thol attotneys and insuters rely on tho

following repregentations and watranties made by RELEASOR and hex counsel!
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4, RELEASOR and her counsel and RELEASEES agree that all tepresentations and
wartanties made herodn shall sutvive setflement,

b, Putsuant to 42.U.8,C, 1395y of seq. and 42 CRR, §411,10 ef seq, the partios
asknow]edgo their duty to adequately consider Modloare's future Intorost in
settlements by ﬁohmrca&onably shifting the health care burden of clatms to

Medicare, and that the parties heteto have taken reasonable steps from the

beginning of this astlon to comply with the requirements of 42 U.S.C. § 1395y (b)

and the rules and regulations promulgated thereunder (hereinaflet collectively
“MSP”), '
¢, RELEASOR,MARIE GONZALES, reprosents and warvants that, as of the date
of exeoution of this SETTLEMENT AGREEMENT; RELEASE and
COVENANT NOT TO SUE, she has not received Medicare or Medicaid bonefils
for injuries she olaims to have suffered in the incident of T anuaty 14, 2012,
described above, not is she eligible to recelve Medicare benefits under the law,
and has not teached the ago of 65; she i3 not a disabled person entitled to receive
Soial Secutity Disabilify, or other benefits from the Social Security system for
injuries or damages arising from.the deseribed inoident; she is not etititled to
receive railroad rotirement benefits; not does she have end-stage renal disease,
d.  'While it is impossible to accurately predict the need for future treatment, this
" gettlement was based upon a good faith determination of the parties.in order to
resolve a questionable claim or claims, During the coutse of the litigation In the
event Medlears requires relmbursement related to amy past ot future medical
trentment ot cost, this will be the sole tesponsibility of RELEASOR,
e, Inadditlon {o and without Umitlng any other iénguage inthis SETTLEMENT
AGREEMENT; RELEASE and COVENANT NOT TO SUB, RELEASOR
“ngrees to indemnify and hold harmless RELEASEES, theit attornoys-and insuters
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from any and all Medicate Clalms that have beei or may In the futute be related

to, arlse from, of ate In connection with the fnoldent desoribed hereln,

f RELEBASOR tepresents and watrants that she, or het coutisel, haye nqt-iﬂed
Medlcate andfot its Coordination of Benefits Contrantor of the aceldent, njury, or
illnoss giving rige to thly settlement; acknowlodges and agtoes that It is her
responsibility, and not the tesponsibility of RELEASERS, thelr atfotheys or
.lnsm‘er(s), to lleimburse' Medicare for conditional payments, if any, made by
Medicate, RELEASOR also agross fo provide RELEASEES® counsel with a copy
of any correspondence from CMS stating Medicaid/Medicare has no loen “or

_ interost in RELEASOR’S recovery. '
8. Relianoe on Representations and Warranties: _
I, Tn agroeing fo this SETTLEMENT AGREEMENT; REFBASE and
COVENANT NOT TO SUE, RELEASEES, their éttomcys and insurers are

relying on the representations and warranties of the RELEASOR regatrding

RELEASOR’S Medlcare status, and the actions RELEASOR. and her Counsel h

have represented they tiave taken and/or will take to satisty any and all
Medicare Claims, lets and interests pertaining to the matters forming the
basis of RELEASOR’S claims. ‘ '
it.  Inaddition, RELEASOR shall indemntfy 'RELEASEES, their atforneys
and/or insurers for any damages, legal fees and costs or expenges fov thele
failure to adﬁare to the representations and warranties contained herein, '
5, Costs and Fees, Bach party heroto shall bear his, her or its own aﬁornéys’ fees and costs
fnoutred arising from or in obnnection with the described incident of J anuaty 12, 2012,
6, Mutual Non-Admission, It Is also understood and agreed and made a part hetoto that; The
{ssuange of such settlement proceeds Is not, nor s 1t Intended to be construed as an admission

of liability on the part of RELEASHES, or any of them, but fs {n compromise, settiement,

»
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accord and satistaction and dischatge of loss, damage, olalms, actions, canges of actlon, sults
and lability whioh are each an all uncertain, doubtftil and disputed. It {s also vnderstood abd
- agreed that nothing boeroinr shall be construed ag an adinission by RELDASOR or
RELEASEES of any wrotigdoing, liability or violation of any apphoable Taw, and that
nothing in this Release shall be so construed by any other person,

7 . Wayrranty of Capacity to Execute Releaso, RELEASOR reprogents and warrants that no -
other person or ontity has ot hag had any interest In the claims, demands, obligations, 6f
causos of agtion. referred to in this SETTLEMENT AGREEMENT; RELEASE and
COVENANT NOT TO SUE, except as ofherwise sot forth heretn, and that the RELEASOR
has not sold, assi,éned, 'trausfen'éd, oonveyed or otherwise disposed of any of the ola;'ma,
demands, obligations, or cauges of action rai"érred to herein,

8, Consultation with Attoruey, The RELEASOR acknowledges that she hay a right to consylt
an atforney and tha'f she has specifivally consulted with her attorneys with respect fo the
terms and conditiong of thig SETTLEMENT AGREEMENT;, RELEASE and COVENANT
NOT'TO SUE, and acknowledges that she ﬁlﬂyhunderstands its terms and the effect of
slgning and executing it, ' .

9. Cholee of Law, This SE‘ITLEMENT AGREEMENT; RELEASE and COVENANT NOT
TO SUE shall be deemed 1o have been exccu’ced and delivered within the State éf Nevada,
and the rights and ébligations of the Settling Pattios hereto shall be construed and enforeed in
accordanioo vs;ith and governed by the laws of the State of Nevada.

10, Modifieation, This SETTLEMENT AGREEMENT; RBELEBASE and COVENANTNOT TO
SUE is the entire agtesment betwesn the RELEAS OR and RELEASERS with tespect to any
and all claims RELEASOR hag or may have against RELEASEES, and supetsedes all prior
and contemporaneous otal and written agreamments and discussions, The terms of this ‘
SETTLEMENT AGREEMENT, RELEASE and COVENANT NOT TO SUE may not be
modified, amended, supplemented, or watved except through a wrlting signed by the

RELEASOR. and RELEASEES, RELEASOR and RELEASEES acknowladge and agreo that
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they will make no olalm that this SETTLEMENT AGREEMENT; RELEASE and ‘
" COVENANTNOT TO SUE has beet otally alteted or modifted ln any raspeot; hot will they
olaiti) that thls SETTLEMENT AGREEMENT;, RELEASE and COVENANT NOT TO SUE

- bas been altered, modified, ot otherwise changed by oral communication of any kind ot

character, [t 1s expressly acknowledged and recognized by the RELEASOR and
RELEASEES that there are no oral or written collateral agreeinents betwoott them In
‘connection with the subject matter of tln'.s Agresment, '

11, Boverability, If any teﬂn or provision of this SETTLEMENT AGREEMENT, RELEASE
and COVENANT NOT TO SUR is determined to be illegal, invalid, or otherwise
unenforceable through arbitration or through a coutt of oompetent jurisdiction, then to the

A extont necessaty to make such provision or this SETTLEMENT AGREEMENT; RELEASE
and COVENANT NOT TO SUE legal, valid, ot othersise enfotoeabl le, such term ot
provmmn will be mited, construed, or severed and deleted, and the remaining portions, if

any, shall gurvive, remaln in full force and effect, contitme fo be binding, and will be

-interpretéd to give effecl o the intention of the RELEASOR and RELEASEES hetsto tnsofar

ag possible,

12, Watver: RELEASOR and RELBASEES hereby waive any and all rights that they may have
under tﬁe provisions of any rule of law that may be adopted by the State of Nevada that
provides that a.release does not extend to clalms that are wnkhown or unsuspected at the time
of executing the SETTLEMENT AGREEMENT;, RELEAbE and COVENANT NOT TO
SUH, which if known would have materially affscted its provisions, RELEASOR and-
RBLBASEES acknowlodge and agtes that this walver is an essential and materlal totn and
without such waiver the Seftlément payménts and releases that constitute the consideration
for the SBT' TLEMEN’I‘ AGREEMENT; RELEASE and COVENANT NOT TO SU¥ would
not have been made. The doelay or failure of any party to exerclse any of his ot her rights
horein shall not be desmed by any other party to constitute a walvet 6f suoh rights, unless the

party possessing such rights has clearly and expressly given notics in writing to the contraty
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{o all other partles hereto, The waly or by atty pasty of any beoach of this SETTLEMENT
AGREEMENT; RELEASE and COVENANT NOT TO SUR by émothor patty shall not
operate as a walvel of any subsequent breach, A
13, Confid enti'élity: Subject to RELEASEES? right to putsue rights of relmbursernent and/or -
A contribution against RELEASOR’S medical treatment providerg, as set out in { 1, i which
cage thig “Confidentiality” provision may be congldered to have been walved by
RELBASEES, RELEASOR. and RELEASEES agres that they, thefr attorneys, agents and
reprosentatives, will maintain in striot oonfidence regatding any and all Information obtained
or diselosed in the course of settlement negotiations; settlement oonéideraﬁon and payments;
and-any and all in'["ormati-on oontained in thié SETTLEMENT AGREEMENT; RELEASE;
and COVENANT NOT TO SUE, Furthermore, they wi.ll take every teasonable precaution to
prevent disclosure of such information to third parties exoept as necessaty to tax preparars,
lien holders, accountants, financial advisors and otherwise 1'qu1i1‘ed by law or court order, Tn
the event that the law requites disolosure of any informatioh, théy and/or their attorneys shall
notify the other patties to this SETTLEMENT AGREEMENT, RELEASE; and
COVENANTNOT TO S8UE, and/or their attorngys, of the necessity to make such a
~disolosﬁrc. They and/or thelr attorneys 'Will refiain from making, causing to be made, or
participating in the malcing of any public announcement, press release, written or oral
statement to any trial or settlement roporter, logal journal,‘ trial lawyers journal, or the like

regarding the sub jeét satter of this SETTLEVENT AGREEMENT; RELEASE; and

COVENANTNOT TO SUE, This confidentiality provision contemplates both the amount of

seftlement and the exlstence of settlement and is an Integral patt of this SETTLEMENT
AGREEMENT; RELBASE; and COVENANT NOT TO SUE and cannot be walyed,
breached or otherwise circumvented without the express prior written permission of all
Pam‘és. In the event of any breach of the confidentiality provision of thls SETTLEMENT
AGREEMENT; RELEASE; and COVENANT NOT TO SUE, a.damaged party shall be

entitled fo recover all costs and reasonable attorneys fees from & breaching patty ot attorney .
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+ that ate Inourred to address fciny breaoh of, of to enforce, this SETTLEMENT AGREEMENT; .

RELBASE; and COVENANTNOT TO SUE and thls'oonfidont{ality provision, No monetaty
cotglderation was paid for confidentiality; rather the partles hereby agres to réciprocal
oonfidenttality as the sole and entite considetation,

14, Miseellancous Provisions:

a, Txoeptand unless otherwise provided in this SETTLEMENT AGREEMENT
RELEASE and COVENANT NOT TO SUE, nothing hereln expressed ot implied is
intended, nor Sh‘all be construed, to confer upon ot glye any petson, other than the
RELEASOR and RELEASEES, any righs of remedjes, inder or by reason. of, any
term, provision, condition, undettaking, watranty, reprosentation, ot agreement herein
contained, All rights not expreisly resolved herein are reserved to the RELEASOR
and RELEASEES,

b. Neither the RELEASOR and RELEASEES, or oﬂfioer; agent, partner, smployee,

’ represéﬁié’civ«a, trustee of attorney of or for any party has made any statsmerit or
representation to any other party regarding any fact reliod upon in entering into this
SETTLEMENT AGREEMENT; RELEASE and COVENANT NOT TO SUB; and
each patty doés not rely 11pAon any statement, representation or promise of aby other
patty or any officer, agent, partner, employes, 1'ep1'esentatiVe, trustes ot attorney for
any other partSI ln executing this SETTLEMENT AGREEMENT,; RELEASE and
COVENANT NOT. TO SUE, or in making the settlement provided for herein, excopt
as oxptogsly stated horein, '

¢o. In entering fnto this SETTLEMENT AGREEMENT; RELEASE and COVENANT

"NOT TO SUE, and the settlement provided for herein, both the RELBAS OR and
RELEASEES assume the tlsk of ahy misreptesentation or mistake, This
SETTLEMENT AGREEMENT; RELBASH and COVBNANT NOT TO SUE s

Infended to be, and is final and binding between the partles heteto, regardless of any
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olalmg of mistepresentation, promises made without intent,to' petforim, .ooncealmeﬁt
of faot, mlstake of fact ot law, ot of any other citoumstance whqtme?ei‘. .

d. RELEASOR and RELEASEES wartant and reprosent that (1) thig SETTLEMENT
AGREBMENT; RELEAST snd COVENANTNOT TO SUE i fts reduction 1o final
wtitten fotin is a rosult of extenéive good falth negotiations between the patties
through their respective counsel; (if) said oounsel have carefully reviewed and -
oxamined this SETTLEMENT AGREEMENT, RELEASE and COVENANT NOT
TC SUR for execution by said parties, ér any of theim; and (iii) any statute ot rule of
construction which: provides that ambiguities are to be resolved against the drafting

 party shall not be employed In lts Interpretation,

e, RELBASOR and RELEASEBS acknowledge this SETTLEMBNT AGREEMENT:
RELEASE and COVENANT NOT TO SUE represents a good fatth settloment of the
RELEASORS’ ¢laims, and preserves RELEASEES? rights .unclcr The Uniform
Contribution Armong Tortfeasor’s Aot, NRS 17,225, et seq.

f, Tnthe ovent that it becomes necessary for oither RELEASOR. and RELEASEES, or
elthet’s authotized representative, successor, .of assign, to instifute suit fo compel
performance of any of the obligations stated herein or to preclude a purported
violation of the tetms of this SETTLEMENT AGREEMENT; RELEASE and
COVENANT NOT TO SUE, the provailing party in such action shall be entitled to
relmbursement from the loging party/parties for reasonable costs, expenses, and
attérneys foos foutted by 1 fn prepatation. for and it connectlon with such action,
The headings contained in this Agreement ate solely for convenienoe and shall not be

: used to defing or construe any of the tetms or provisions hereof,
BY SIGNING THIS SETTLEMENT AGREEMENT; RELEAST; and COVENANT NOT
TO SUE RELILASKE RELEASOR BEREBY ACKNOWLEDGES AND WARRANTS:
Thig SETTLEMENT AGREEMENT; RELEASE and COVENANT NOT TO SUE was
first carefully 1ead in fts entirety by RELEASOR and was and is uhdprstood and known to be a
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full and final oompronﬁse, settlement, release, accord and satisfaction and discharge of all
clalmg, actions, and causes of action and suits, as above stated; was signed and exooutod
yoluntarily and without reltance upon any statement ot topresentation of ot by any RELEASEES,
of any representatlye, agent of repl‘osenta?ive of samo, oonoerhing the nature, degtee aﬁd extont
of sadd damages, loss or infuries, 'of legal Habillty therefors; and that it 0011taiﬁs the entire
agreement of and betwoen all of the parties mentioned hereln, and all of lis teting and provisions
ato contractual and not a mete recttal, motsover RELEAS.OR is of logal age and capaoity and
cotnpetent to sign and excoute this SETTLEMENT AGREEMENT; RELEASE and
COVENANTNOT TO SUE and each accepts full responstbility thorefor,

READ and SIGNED this _-((QLL day of ;m }%__

A

VERIFICATION

STATE OF NEVADA )
") s,
COUNTY OF CLARK. )
Onthe (» dayof \\1\\1 2015, before me, a Notary Public in and for said

County and State, personally appear&{ Matie Gonzales, known to me (or proved on the basls of
satisfactory ovidence) to be the person who executed the above and foregoing instrument, and

who acknowledged to me that she did so freely and voluntarily and for the purposes therein

mentioned. ,
A RLLAN ATTON ' /
P 8 Notary Publstato of Navads /

e APPT, NO, 14-18001-1 g
W g ay 16, 2018
tlife/ My App, Expires May 10, NOTARY PUBLIG
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BARRON & PRUTTT, LLP

3890 WEST.ANNROAD

ATTORNEYS ATLAW °
FACSIMILE (702) 870-3850
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|suUBe - .
DAVID BARRON
Novada Bar No, 142

{BARRON & PRUTT'T, LLP

3890 West Ann Road

Notth Tag Yegas, Nevada 8903
Telephone; 702-870-3940
Facsimile; 702-870-3950
E-Mail; dbarron@lynviaw,.com
Attorneys for Defendants

ELEGTRONIGALLY SERVED
06/18/2015 12:23:53 PM

DISTRICT COURT
CLARIK COUNTY, NEVADA.
ek 9." o
MARIE GONZALEZ, Case No; A-13-687931-C
- Dept.:- XX ' ,
Platntiff, : _
: | COORDINATED FOR DISCOVERY ONLY
Vs,
' ‘ 't Casge No,! A-~13-692547-C .

DEVAL M, HATCHER, an tndividual; | Dept.! XV
REPUBLIC SILVER STATE

DISPOSAL, INC,, a Nevada
Corporation; DOE OWNERS I thtough
V, Incluglve, DOE DRIVER, ROE
BMPLOYER and ROE COMPANIES,

Defendants,

AND ALL RELATED ACTIONS

THE STATE OF NEVADA SENDS GREETINGS TO:

SUBPOENA — CTVIL,
[IREGULAR P DUCES TECUM

Date: June 8, 2015

Time: 9:00 aam,

b

Custodlan of Records or Other Qualified Person for
Rocky Mountain Neurodiagnostivs
© 2217 Harvard Coux
Longmont, CO 80503
303-776-5298

YOU ARE HEREDY COVIMANDID, putsuant to Rule 45 of the Neyvada Rules of Clvil
Procedure, o produce and permlt inspection and copylng of the medical records, documents, ot
ta,ngiblé things sot forth in the attached Exhibit “A” that are {n your possession, custody, or contrc;l,
by deliVoﬂng a true, legible, and dlui'able copy of the records to the requesting attomey, by United
‘States matl, or slmilar dellvery service 0.1‘ electronic fra11s1nissiox1, no latet than 9:00 a,xm, on June 8,
2(')15 at the law offlce of Barron & Pruitt, LLP, 3890 West Ann Road, Noxth Las Vegas, Nevada
89031, (702) 870-3940, All documents shall be produced as they are kept in the usual coutse of
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BARRON & PRUYTT, LLP

{1f no objeotion has been served by May 28, 2015, you ate requited to produco all medioal records,

{1 v Bighth Jud, Dist, Ct., 110 Nev 121, 123, 867 P2d 1147, 1148-49 (1994),

$100,00, plus all datnages caused by your digobedience. Nev, Rev, Stat. § 50,195, Please soo the

I Records in substantially the form attached ag Exlilbit “C.»

businoess or shall be otganized and labeled to correspond with the categorles- Hsted, NR,CP,

45((1)(1) When feastble, pleaso prodyce doouments or1 af @1@0(:1 onio medium such as flagh diive ot

CD and In Portable Doc¢ument Format (PDF)
This Subpoepa Duces Teoum comphes with 45 CJHR, 164.512(e)(1) which permits

dlsclosuts of Protected Health Information pursuant to subpoena or court order under the Health
Tnsurance Portabillty and Accountabillty Act of 1096 (HIPAA). In accordance with 45 CF.R,
164,512(2)(1)(H)(A) and 164.512(e)(1)(LL), Batron & Pritt, LLP has setved a copy of tl?is Subpoena
Duces Tecum upon the attorney of record for Marle Gonzaler as evidenced by the Certiﬁgate of.
Setvico attached heteto, Ms, Gonzalez must sotve any cbjection to finls Subpoena Duces Teoum ot

latet than fourteon (14) days after rocetving notloo of the same, See N.R.C.P. 45(d)(2)(B). Thetefote,

doouments or tangible things described 1n Exhibit “A” by the date specified heretn, See Humana Ino,

Failure by any person without adequate oxcuse to obey a subpoena setved upon that person

may be deemed a contémpt of he coutt, N.R,C.P, 45(e). T you fail to obey, you may be liable to pay

attached Exhibit “B” for Information regarding your rights and responsibilities related'to this
Subpoena Duces Tecum, ‘ ‘ ,. | '

YOU ARE FURTHER ORDERLD to authentlcate the recotds produced putsuant fo Nev,
Rev, Stat, § 52,260, and to provide with your produc'tion # complete Certlficate of Custodian of]

DATED this 18% of May, 2015.

BARRON & PR T’I‘ LLP

Dpsh Kt

DAVID BARRON .

Nevada Bat No, 142, ‘
3890 West Ann Road '
North Lay Vegas, Nevada 89031-4416

Attorneys for Defendants
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BARRCN & PRUITT, LLP

EACSIMIEE (702 870-3550
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LXHIBIT A

ITEVS TO BE PRODUCED

All 1'6001‘(15, wriﬁon,. sleetronle or otherwise, for MARIE GONZALEZ (DOB:§
from 01 501/2005 to the Present, tncluding, but not limited to

. i, AII raedical reqords;
2. Allcharts;

3, All notes including those made by or at the direction of 4 doctm/phymmcm
physician assistant, notse, orderly, lab techniclan, or specialist;

4, All testrequests and results; '

5, All dagnostic flms/videos/tmagos/resls and repotts;

6, All phatmacy and presoription tecords;

7, All comnunioation records tnclyching email and Wllﬁen oouesp ondence)

8, Allbliting and payment records;

9, All insutanos, Medicald or Medicate records;

10, All recoids related to fformation submitted to insutance, Medicaid or Medicare

Putsuat to Nev, Rev, Stat, § 629,061(4), Barron & Pruitt, LLP will pay the reasonable costs
associated with produoing the requested records, not to exceed $0,60 per page. No administrative or-

{l setvice foes are permitted, When foasible, please produce docutnents on an eleettonie medium such

a8 flash drlve or CD and in Pottable Document Format (PDF),
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BARRON & PRUTTT, LLP

ATTORNEYS ATLAW

3850 WEST ANNFROAD

NEVADA 23031

© NORTELAS VEGAS;

B

TELEPHONE (702) 8705940

FACSIMILE (702} $70-3550

e - YR T S TR O

' (b) Protection of Persony Subjoct to‘Subpoena.'

* | pon’notios to the persoh vomimandsd to produos, move at any tine for an order to compel the production, Such an otdet

EXHIBIT B

NEYADA RULES OF CIVIL PROCEDURE, ~ RULE 45

)] A pasty or un. sltormey responstble for the {ssuanco and setvice of a subpoeta shall tale reasonable
steps to avold lmposing wndue burdon of okpsnss on & person. subjeot to that subpoona, The coutt'on behalf of which the | -
subpoend was lssied shall enforoe this duty and tnpose upon the party ot attosney in beeach of this duty an approptiats
sanotlon, which may tnolude, but ds not Hmlted to, Tost entnings and a teasonable attorney’s fe,

2) (4) A petson commanded to produce and permit. inspeotion and copylng of deslgnated books, papets,
dooutnonty of tangible thingy, ot lgpeotion of premises need not appent In person’ at the place of production of
{ngpoection uniess comnanded to appear fox depositlon, heatlng or telal,

®) Subjeot to patagraph (d)(2) of this 4ule, a person ocomimanded to produce and permit
lnspeotton and sopylng taay, within 14 days after service of the subposna or before the thne speoifled for complisnos If
uolh time 14 less than 14 days after service, sotve upon the patty or atfotney designated In the subpoona wrliten objection
o Inspeotlon or copylng of any or all of the designated matetlals or of the premises, If objection Ia made, the patty
sorving the subpoeta shall not bo entitled to Inspeot and vopy the materlals or Inspect the premises oxoept pursuant to an
bidler of the court by whioh the subpoena was dssued. If objeotion hias been mads, the patty setving the subpoena may,

o oompel produotion shall protect any petson who is 1ot a party or an offfoer of a patty from slgnifloant expense resuliing
from the tnspeotion, and copylng commanded, ’

(3) (A) On Hmely motion, the court by which a subpoena was Jssued shall guash or modify the subpoena. If |t

M fails to allow reasonable Hime fot compllance;

(i) . requlres apotson who is not u patly or an officet of a parly fo fravel to a place more than, 100
tiles from the place whete that petson resides, Is smployed or togularly transacts business In
person, exoapt that such a person may du order to attend trlal be cotmmanded to travel from
any suoh plave within fhe state it which the trlal §s held, or

()  requites disclosute of privileged or other profected matter and tio exception ot waiver applies,
or

{tv) snbjects a petson fo undue burden,

(B) Ifasubpooena ) )
: 1 tequites disolosure of a trade sooret or other confidentinl tesearoh, development, of
ootninerelal information, ot )

@) requites disolosure of an untetalned expert’s opinton or Infotmation not desotibing speoific
ovents or ocouttenoed in disputo and resulting from the expett’s study made hot at the request

of any party, the ooutt may, to proteot u porson subjeot to of affeoted by the subpoena, quash|”

of modify the subpoenia of, iff the parly in whose behalf the subpoena fa issued shows a

- substantip] need for the festinony or materlal that onnnot be otherwise mot without uhdue

haedsbdpp and agsutes that the person fo whom the subpoens 9 addressed will be yonsonably

oompehsajed, the court may ordet nppeatanos or production only upon specified condltions,

@ Dutjes In Responding to Subpoens,

6H) A person rospondlng to & subposna fo producs doguments shall produos them ag they ate kept It the
uswal ooutse of business or shall organize snd label thetn to, cotrespond with the categories ln the desnand,

) Wheon iinformation. subjeot to o subpoena i withheld on & olatm that 1t is priviieged or subject to
protoation as trial proparation matetlals, the olaltn shall be made expressty and shall be supported by a desotiption of the
nature of the doowtnents, comuilontjons, or things not produced that Is suffiolent (o enablo the demanding patty to
contest the olaim, .
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BARRON & PRUITT, LLP

ATTORNEYS ATLAW

3850 WEST AMN ROAD

NORTELAS VE

GAS, NEVADA 89031 .

ONE

FACSMMILE (7023 876-3950

TELEPH(

(702) 3703940

[y

e Ny it B oua o

EXHIBIT C o
AFFIDAVIT GF AUTHENTICITY OF RECORDS
STATE OF )
) g4,

COUNTY OF ).

NOW COMES , who after first belng duly sworn states:

1, That the Affiant 1s eriployed as a . with Rocky Mountain
Newrodinguosites .and in that capacity {s a ocustodian of fho recotds of Rocky Mountatn
Neurodiagnosifes,

2 That on the day of , 2015, the Affiant was setved with a

gubpoena in conneotion with the above entitled cause, calling ."fof production of all records, written,

cleclronic or otherwise, for MARIE GONZALRZ (DOB iR SEEE SSN: §

01/01/2005 to the Present, including, but not timited to

11, All medical records;
12, All chasts)

13, All notes including those made by ot at the diteotion of a dooto1/physxo1an
physiclan assistant, nutse, ordetly, lab teo]mioian, ot speciallst;

14, All test requests and results;

15, All dlagnostic films/videos/images/reels andlepm ts;

16, All phatmaoy and pregeription records; .

17, All commyunication records including email and wrliten cotrespondence;

18, All billing and payment records;

19, All insurance, Medioald or Medicare records;

20, All records related to information submitied to insurance, Moadicald ot Medicate

3, ' 'That Affiant;
[] (8  has made & diligent search of the records of Raocky Moumam
Neur odmgnositcs and found no records responsive to the Subpoena Duces Tecum,

OR

[7] ()  hes examined the orlpinal of those records and has made ot caused to

be made a true and sxact copy of them and that the reptoduction of them attached hereto s true and

complote,
H
n

M ' .
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BARRON & PRULET, LLP .

ATTORNEYS ATTAW

3850 WEST ANN ROAD
NORTH LAS VEGAS, NEVADA 89051

TEL EPHONE (702) 370-3940
FACSIMILE (702) $70-3950

) orsd ~ U D, W N3 —
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. 4., 'That the original of those records was made at or nedr the time of the act, ovent,
conditlon, opinion or diaghosls recited thetein by ot from Information transmiited by a person with

knowledge, In the counse of a regulatly conducted activity of the Affiant or Rocky Wlowntain

Nearodizgnogltes,

Signature
Print
Subserlbed and sworh. before me, a Notary Publio,
oh this day of 2013,
NOTARY PUBLIC
My sommission expiyos:
6 of7
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BARRON & PRUITY, LLP

ATTORNEYS ATTAW
NORTELAS VEGAS, NEVADA, 89051
TELEPHONE (702) 870-3540 g

EACSIMILE (702) 876-3950
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. CERTIFICATE, OF SERVICE,
I HEREBY CERTIFY that on the ‘iéﬁ"‘da}‘f of M;Ly, 2015, 1 served the. foregoing
SUBIPO-ENA DUCES T_ECUM TO ROCKY MOUNTAIN NEURODIAGNOSTICS as follows:
[ USMAIL: by placing the document(s) isted above in a Sea,lfsd etivelops, postage

prepatd, in the Untted States Mail at Las Vogas, Nevada, addressed o the following,

[l BYFAX: by tr ansmﬂiing the dooument(s) Hsied above via facsimile tr ansmission to
the fax number(s) set forth bal

[ 1 BYHAND-DELIVERY: by hand-delivering the doopment(s) listed above to the
address(es) set forfh below,

[ BYEMAIL: by emailing the document(s) tsted above to the email addfess(es_) sot

1| forth below,

| ‘BY ELECTRONIC SERVICE: by electronically ﬁlmg and sewhug the dooument(s)
llstcd abow, wiLh the h1g11t11 Judiotal District Coust’s WizNet systom, -

Ryan M. Andetson, Bsq,
Kimball Jones, Bsq.
MORRIS ANDERSON LAW

2001 S, Maryland Pkwy,

" Lag Vogag, NV 89104

Faosimile: (702) 5070092
B-Mail: fnfo@MorrigAndersonl.aw,com
Attorneys for Plaintff Gonzalez

[s! MatyAnn Dillard
An Bmployee of BARRON & PRUITT, LLP

7 of7

Writ App - 169




1

E; | o
| ' o
I (o
| | -
L
RETURN OHSERVICE
i .

ATE OF COLORADO i}
UNTY OF BOULDER : s

salure wader obth tlmtf':t served thiss Fg&u\bi’g{{?(ﬂ’ e oA T CQ,ML 9,
i gt JQ&{\ %w\\m‘u )\fm_ y St axalh V

. x

: ' i ,;z{ ,
county of. _&.,)uﬁ 154, &

.,JSE'?'/ '@N-)ﬂ')q' @JLW?M Miﬂmm‘? C:;“i

of sorvice: J—/~ 7-av=9w”fEN Yo ‘"%nm‘;gq\‘ Sl moy

o ~£®¢/ﬂ_&nw ;?y PJ‘V&M\Q T'Qa'n(" :

=3
RSF
>0,
S
N
\gj
B
=3
™
=
[«-3

3

R !i
S l 1l i
! .

over the age of 18 years and am siof fnteresteillin nor a paity to 15 case,

1
!
t
!

i

e |
TTRATEL HHOBS% el
NOTARY PUILG GTATE OF 20'06339 i\
Notary idaniit atlon mw{ ‘ mwﬁ '
Wy Cominigel grmgpl[eisa a0} "}“

N: ponmigsion expivesions o ﬂ ﬁcgﬂ 5\’0

PO = W e T AT
R R T R U Ay S e e | S 2 =

=

i
r

e

ST e
R L T Sy

Writ App -170




TR ’ ---:u"q; v,.,.

o
v

'qummrr a
 APTIAYIT OF FAUTHENTICITY OF REGORDS

3 STATE OF Q@\ WQ@&@ ) : s
. ‘- It e, ) 68, r. .:».‘:.E::
; CJOUN 7 o ke ) S ek
M N oW GOMES Weveer (edvne. » who after Gt belug duly $w0111§
. ' : 5 -
B That the Afflant 1s eriployed ay a .{) LM M et ~_with Rooky \ﬁ[oufljmxi

. :hf
Newrvodlagnosttes and in that" oapaclly 1o 4 oustodian of the records of Rolky I\ﬂ:ounta\in

Neurodiagnosites,

) That ot the |/ 0“ day-off W M 2015, tho Affant was served with g
i Subpoena It qonneotion with the above entltled canse, oeﬂling for production of all reoerds, wm&en, ,
2 [ dsotronlo ot ofotvelto, for MARTE GONZALRZ (DO K
' %'é‘ 0 /011290 to the Pregent, Mcluding, but not Hmited o | . ¥ _'..“'K_,‘;A;:i‘q m

’ ety ] ;l v‘?li'
11, Al modioal reootds; . . , S ‘\cmtwm
12, All ohartey : . “i‘n -

13, All noted dnoluding those mado by og ﬂt 1,116 ditection of o dootor/physlclan,
phiysictan asglsteirt, nuse, ordoerly, lab tochulolan, orgpeclabisty

14, All todt raquests und rosults

o

O

O HR i 1 15, All dlagnostio flme/videosimagesitesls and reponts: L
.Zé{ AL {‘ 16, All phatmacy and presorlption racords; '
ffﬁ o Fet e 17, All communioation tecords fnoluding ematl and wiltten aou'eqpondenoe, '
it 1., 18, All bilting and pagment réootds; -
i’f; , 19, All nsowanoe, Medlopld or Medicate recotds; ‘ o
a 20 i 20, All reqords related to tnformation submitted {o insuranoe, Medlond or Mediomo s stoda |
ol b . , A ‘ ., )7|"~\ ‘
\T‘}if a1 |t 8, That Afflant - DY
ﬁf L 3 ] e wade & ditlgent goarch of the tecotds of Rooky Mountain
L : <22 |N mu*odmgnosith i fornd 1o teootds tesponstve to the Subpoens Duges Togutn, ‘
o0
%3.5 ' OR

' h% 3t § (b  hag examined the otlglnal of thoso recotds and has mads ot caused fo
i {4 b mado o tue and &xaot copy of them emd that the reproduction of them attachad hereto Iy m‘n? emd
i ' ;@ompleie. K
P
8, N
i Wi L
I"")I".:
o /1 .
e
o 5of7
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| vondition, oplidon. or dlagnosts reclted thetoth by or fram tnformation trensmitied by 4 peryoir i
| knowledge, i the coutse of & 'rogulatly condusted aetiylty c)f the Afflgnt of Roeky l\rounmin."

i
e

. Subuorlbed ald sworn beft eme, uNotm'yPublio,
K onthi< Lo dayof
A

4, 'That the orlginal of thosq records was made at or tiods the thno of the w'dt';f.-eveﬁi; '

N eurodingnositcs

) {otature g

KNM’— ?7’ /Cw?f/no‘% :
T’ilnt

VAR ,%m \MD
NOTARY PUBLIC
My vommlesion expires;__| l‘~! , S.AE“S_“_“

e . . ' ’ AT

L '«‘fvm'ﬁ;,
g . ‘ )

i
)
it

6 ol

- sl“}

oo g K
o '(‘-)H:lc,i

Writ App - 172

\




- ~

ﬂ%‘}/\x ,W/J\ =

RisedeyriifourroinNeurecioidnosties

Bruge Katung, M.D,- 2217 Hazvard O Longmont 00 80608 (303) 7766593

INTRAOPERATIVE NEUROPHYSIQLOG_IC MONITORING REPORT

Patlant Name: Marla Gonzales

Madlaal Record #; 904844162-85294396

Surgaoni D Cash , o o
Tachnlelan: Danlslle Millar @W@W ﬁwm
Date of Monltoring:  January 29, 2048 , JUN D4

Beginnlng Time: 0758 ' { ‘
Ending Time: 0958 B
Date of Repart: Mareh 6, 2013

-~ On January 29, 2013 Intraoporative monltoring of the central and paripharal nervolss syatam of Marla

Gonzales was performed during an OLIF of L4-81,

Real-time reurophyslologlst overslght was provided. Tested modallilas Included upper and lower
axtremity somatosensory avoked potentlals [SSEPs), and free-running electramyography (FR-EMG),

Basellne responses wete Interproted and wera within normal limits,

Monlored raspanses showed no signiflennt changas throughout the procadure, and the surgeon was so
informed. Pedlcle soraw testing demonstrated thrasholda suggesting low Hkelthood of pediale breach.

Imprassion: Normal Intraoperative neurophyslolegle menitoring atudy,

ﬁwﬁ/@éﬁw

Bruce A, Katuna, M.D.
Board Certiflad In Neurology (American Board of Psychlatty and Neurology, 1998)
Boatd CartHled In Clinlcal Neurophyslology (Ametiean Board of Psychlatry and Naurology, 1996, 2010)
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Re:  Republle Services adv, Gonzales, Marie
Patient: Matie Gonzales
Date of Birth
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Our PileNo.: 638.06
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named patient, we are requesting coples of'any and all medical regords, tncluding:
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2 Billing history, :
3. Diagnostie reports, and
4, List of Films and/or X-rays. :
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Paralegal
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Bamom «&1 Prudtt, LLP . oy [, 208H
'LAWY‘E‘RS“ .

}4 % AFRIDAVIT OF CUSTATIIAN OF RECORDS
STATE OE*.' A )

)8
CQUN’IY OF e )
Aftiant, being Fst. duly sworn, depases and says:
1.+ “Thataffiantis th(, Gustodian of Records, and in such capacity, is the Custodian of i

Recmds of Meuromonttori mg Assqcﬁa’ces,
2 Thaton the, AT dayof_Zaly . 2014, the affinnt way served witha tequest. for

recoidi pettaining to MARNE GONZALES

3. T That afftant has exathined ‘rhé arfgival of thoss records and .]'ms-aﬁade true aid exact
éopiifes. of thern and that the 1:e1>x'odtxoti51a of them attached hereto. s true and complate,

4, r That the otiginal of these rectirds was iade at o hisar the time of Hhé dcts, Eveileg,
condition or opiniony tecited theréin By ar from information fransmitted by a person with
kngwledge in the conrse of a regulatly condueted 1a_ctiz.\.'.iit"y of affiand or the office or nstitution i
whi;'j‘cl'i afflant is engpged. '

KT No records found on this patient. Init{als

Purthier Afffant sayeth 1o t;

3 VAM%/% EgZ A
(AFI‘TAN’l) T
SUBSCRIBED and SWORN touefi mo fils.
dayof \,ﬁ‘/ ,2014 "':‘6"@%&-‘57\“( 5\@2’“(;' ‘ -
ﬁ.: . .‘ - .«f-b‘.:""'?**’é“[ ﬁ:@L( !
NOTARY PUBHIC T am\{‘gox the: : :
County and Sate ' :
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INTRAOPERATIVE NEUROPHYSIOLOGY

Peint Fiin-Slariip: Bt7-d088  oadiem

Surgery Dates. 0745448 ' Madionl Rep, #: 36204396

Patlent: MARIE GONZALES DOR: B 4 Ages 65 ‘S'ex;-« Famele

Surgeon: STUART 5 KAPLAN, M., Pogt-Baseline Time:  10:10%
: ) Final Traca Tlme:  14:00-

Anestheslologlst: . Total Professional Time: 00,55

TONM-Technologist: Mallria Lewls, CNIM

Hospital; 8pring Valley Hospital:
Diagnosis: 724.2 7244
Febdsduire; PLIF L4+ 81,

Sonditlons of the Recording:

Gonditlons of the Ratording: All studies wora performed on the aforementionad peitiont under-realime physician direct
stipervislon via Intsrnet communicatian alfowlhg cortfinyous orimmadiate dontact between the: Interprating heurologlstand

suigeon, Ploage soe.teoh notes for detalls of simulation and recording.

Desaription of the Recording:

Somatessriaory Evoled Potsntials (BSEPa) ware perforiried to monltor the sensary systam by stimulafing nerves In the upper
and lower axtremitles, Basellne.fesponges wera racorded prior to the start of the provediute and subssquent Fesponses were,
comparad fo basslire: . :

Upper SSER Stim Site(s): Ulnar Nerve.

_ Lowsr 88EP Stim Slfe(s); Pastetlor Tiblal.

Lawer extremity Free running Elegiromyography (EMG) was performed to monitor the Integrity of the motor system and for
narvelroot irritabliity: Recording electroqes were placed inmuscles appropilate to the site of the procadure,

1 SR G e e

Lawer Mus"gles; Ext. Halluels Longus L4-81, Flexor Malllous Brevis; Gastrog. 81, Tlb. Ant: L8, 'Tiblalla Aritatlor, Vast, Med 1.2+
L4, Vastug, Lateralls L2+ 4, Vagtus Latéralis/matalis (L3-14); Vastus Leteralus.

Flegtloal Stirmulation of the pedicla screws werg svauated by:using triggersd EMG performed by stimulating savh serew and

srecording 8 vorfipouiid mugele action potéhtial fespense.in the appropriate muscles, A response to simulug Intensfiles.of 10.0

mA ai'Tess In lumbar levels or 8.0-mA orless In thoradlq levels ralses congstn for Impraper sorew placeinent and potential
braggh In therpedicle wall. Correspondlng threshalds wera hoted and communicated tothe surgeot,

Tralrt-of-Four Nevrarnuscular Juntion, (T04) testing weis performiad to verify the-valldity of roRitoring procedures dependent
upon agflve inator petironal fliing, such ag =M@ and MER moiilforing and/or Pedicle stimulation..A responge of 2 out of 4 of
‘hetler s advisable, .

Bummaryy

Destirlptionof the Recording: Under dlrect physlelin suparvision, SSEP tatencles were measured diiing the progedure. The.

latenales.were compared'te baseline valugs. No.slgnificant var(ations wera nofed by-the teghniciar, Fréeaumniiy EMG was
performed durlng tha procedurs and s unremarkable. Traln-of-Four Neuromiscular Juncton testing produced 4 out of 4

- efimulds rosponges. EEG {s unremaikable througholit the case.

Impreasiorn:,

DEF000559

 Patient  GONZALES, M. Page 4 of 2 Slrgety Dele: 07/16/2013
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impression: Thig Intraoperative monttoring study waes Untematkeble, as descilhed abd’ve',

Mortton Hysen, M.,
NOTE: Thig reportwas signad via Eleotronlc.f‘%ignaturs hy Morton Hyson, M.D, -on §7/16/2048 0947 AM

‘ ' ~ DEF00056
Patlent; GONZALES, M. Page 2 of 2 Surgery Date: 97/15/20&3
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DISTRICT COURT Electronicall
CLARK COUNTY, NEVADA 12/13/2016 06:

Qi b5

CLERK OF THE

CASE NO.: A-16-738123-C
DEPT. XXX

REPUBLIC SILVER STATE DISPOSAL,
INC., a Nevada Corporation,

Plaintiff,
VS,

)

)

)

)

)

)

. )

ANDREW M, CASH, M.D.; ANDREW M. )

CASH, M.D., P.C., aka ANDREW MILLER )

CASH, M.D,, P.C.; DESERT INSTITUTE OF )

SPINE CARE, LLC., a Nevada Limited Liability ) :

Company; JAMES D. BALODIMAS, M.D.; ) ORDER RE: THE CASH

JAMES D. BALODIMAS, M.D., P.C.; LAS ) DEFENDANTS MOTION TO

VEGAS RADIOLOGY, LLC, a Nevada Limited ) DISMISS, THE BALODIMAS

Liability Company; BRUCE A. KATUNA, M.D.; ) DEFENDANTS’ MOTION FOR

ROCKY MOUNTAIN NEURO DIAGNOSTICS, ) JUDGMENT ON THE

LLC, a Colorado Limited Liability Company; ) PLEADINGS, AND DANIELLE

DANIELLE MILLER aka DANIELLE ) MILLER’S MOTION TO

SHOPSHIRE; NEUROMONITORING ) DISMISS, AND ALL JOINDERS

ASSOCIATES, INC., a Nevada Corporation; )

DOES 1-10 inclusive; and ROE )

CORPORATIONS 1-10 inclusive, )
)
)
)

Defendants.

The above-captioned matter came on for hearing before Judge Jerry A. Wiese 11,
on Tuesday, October 4, 2016, with regard to the Cash Defendants’ Motion to Dismiss,
the Balodimas Defendants’ Motion for Judgment on the Pleadings, and Danielle
Miller’s Motion to Dismiss, and all related Joinders. The Court having reviewed the
briefs submitted by all parties, entertained oral argument by counsel for all parties.
Following oral argument, the Court indicated that it would enter a written decision
from chambers. The Court then issued a Minute Order on October 13, 2016, setting an
Eﬁdentiary Hearing for November 9, 2016. Various parties submitted supplemental

briefing, and an Evidentiary Hearing occurred on November 9, 2016. The Court
indicated that an Order would issue, and this Order follows:

This case stems from a motor vehicle accident which occurred on or about

January 14, 2012, involving Marie Gonzales and a commercial garbage truck owned

1
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and operated by Republic, and driven by its employee Deval Hatcher. As a result of the
accident, Marie Gonzales allegedly suffered personal injuries, and treated with various
medical care providers, including those named as Defendants herein. On or about
September 3, 2013, Marie Gonzales filed a lawsuit against Repﬁblic and its driver,
alleging negligence, and seeking compensation for her injuries. On or about J uly 6,
2015, Republic settled the underlying case with Ms. Gonzales, and paid the amount of
$2,000,000.00. Republic thereafter filed a Complaint in this separate litigation,
alleging that from January 29, 2013 forward, Ms. Gonzales’ damages were the direct
result of the professional negligence of the Defendants named herein.

AH pending motions and joinders essentially make the same arguments — 1) that
the Plaintiff does not have standing to assert a direct claim for medical malpractice or
medical negligence (now known in Nevada as “professional negligence”); 2) that the
Plaintiff failed to bring its claims for professional negligence, respondeat superior, and
negligent supervision and retention, within the applicable statutes of limitations; and
3) that Plaintiff’s contribution claim fails pursuant to NRS 17.225(3), as Plaintiffs
settlement with Maria Gonzales did not extinguish any liability on the part of the
Defendants in this case. ‘

With regard to the first argument, that the Plaintiff does not have standing, even
the Plaintiff’'s Opposition concedes that Plaintiff has “no stand-alone right under NRS
Ch.41A to pursue Marie Gonzales’ — or anyone else’s — claim of medical malpractice.”
(See Plaintiff's Opposition to the Cash Motion to Dismiss at pg. 7). Plaintiff simply
argues that its claim is for contribution, based upon claims for professional negligence,
respondeat superior, and negligent supervision and retention. With this
understanding, this Court agrees that the Plaintiff does not have standing to bring these
claims directly against the Defendants., The Court aéknowledges that the Plaintiff’s
claim for contribution is based upon the Defendants’ alleged professional ﬁegligence,
respondeat superior, and negligent supervision and retention. As noted by the
Plaintiff, Nevada law obligates a Plaintiff seeking contribution from health care
providers, asserting claims for professional negligence, to satisfy the requirements of
NRS Chapter 41A. (See Plaintiff’s Opposition to the Cash Motion to Dismiss at pg, 8).

Having concluded that the Plaintiffs claims for professional negligence,

respondeat superior, and negligent supervision and retention are all subsumed within

2
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.and are part of, and the premise of the Plaintiff's claim for contribution, the more
difficult issue is whether the Plaintiff’s claim for contribution fails under NRS

17.225(3).
NRS 17.225 reads as follows:

NRS 17.225 Right to contribution.

1. Except as otherwise provided in this section and NRS 17.235 to 17.305, inclusive,
where two or more persons become jointly or severally liable in tort for the same injury
to person or property or for the same wrongful death, there is a right of contribution
among them even though judgment has not been recovered against all or any of them.

2. The right of contribution exists only in favor of a tartfeasor who has paid more than
his or her equitable share of the common lability, and the tortfeasor's total recovery is
limited to the amodunt paid by the tortfeasor in excess of his or her equitable share. No
tortfeasor is compelled to make contribution beyond his or her own equitable share of
the entire liability,

3. A torffeasor who enters into a settlement with a elaimant is not
entitled to recover contribution from another torifeasor whose liability for
the injury or wrongful death is not extinguished by the settlement nor in
respect to any amount paid in a settlement which is in excess of what was reasonable,
(Added to NRS by 1973, 1303; A 1979, 1355, emphasis added).

NRS 17.285, also dealing with contribution, reads as follows:

NRS 17.285 Enforcement of right of contribution.

1. Whether or not judgment has been entered in an action against two or more
tortfeasors for the same injury or wrongful death, contribution may be enforced by
separate action,

2. Where a judgment has been entered in an action against two or more tortfeasors for
the same injury or wrongful death, contribution may be enforced in that action by
judgment in favor of one against other judgment defendants by motion upon notice to all
parties to the action.

3. Ifthere is a jndgment for the injury or wrongful death against the tortfeasor seeking
contribution, any separate action by the tortfeasor to enforce contribution must be
commenced within 1 year after the judgment has become final by lapse of time for
appeal or after appellate review,

4. If there is no judgment for the injury or wrongful death against the tortfeasor

seeking contribution, the tortfeasor's right of contribution is barred unless the tortfeasor
has:

(a) Discharged by payment the common liability within the statute of limitations period
applicable to claimant’s right of action against him or her and has commenced an action
for contribution within 1 year after payment; or

(b) Agreed while action is pending against him or her to discharge the common liability
and has within 1 year after the agreement paid the liability and commenced an action for
contribution,

5. The judgment of the court in determining the liability of the several defendants to
the claimant for an irjury or wrongful death shall be binding as among such defendants
in determining their right to contribution.

(Added to NRS by 1973, 1304)

The Defendants argue that since the professional negligence statute of

limitations set forth in NRS 41A.097, expired prior to the settlement between Maria
Gonzales and Republic, there was no liability on the part of the doctors that could have

ot
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been extinguished by such settlement, and consequently, pursuant to 17.225(3), the
Plaintiff has no claim for contribution.

In order to evaluate the applicable statute of limitations, the Court must briefly
analyze each of the Defendants’ involvement in the care and treatment of Ms. Gonzales,
In Plaintiff's Amended Complaint, filed on 6/27/16, the Plaintiff alleges that Maria
Gonzales began treating with Dr. Cash on 4/4/12, who performed an OLIF procedure
on or about 1/29/13, which procedure involved the placement of pedicle screws. (See
Amended Complaint at 123-27). Plaintiff alleges that Katuna and Rocky Mountain
Neurodiagnostices and Miller and Neuromonitoring Associates were involved in
neurophysiological monitoring prior to the OLIF procedure. (See Amended Complaint
128-29). Plaintiff alleges that Defendant Miller was present.and providing
neurophysiologic monitoring services during the procedure on 1/29/13. (See Amended
Complaint 133). Ms. Gonzales was apparently discharged from Spring Valley Hospital
on 2/2/13. (Id., at 138). A CT study was apparently performed by Las Vegas Radiology
on 2/12/13. (Id., at 40-41). On or about June 7 and July 12, 2013, Gonzales consulted
with Drs. Jason Garber and Stuart Kaplan, and on 7/15/13, Dr. Kaplan performed an
anterior fusion surgery at Spring Valley Hospital. (Id., at J45). Ms. Gonzales allegedly
continued to have back problems and on or about 2/10/15, Dr. Kaplan implanted a
spinal cord stimulator. (Id., at §46-47). On 9/3/13, Gonzales filed her Complaint in
Gonzales v. Hatcher (Case No.: A687931) against Republic and Hatcher. (Id., at 148).
On 7/6/15, Republic settled that case with Gonzales for $2,000,000.00. (1d., at J51).

Based upon the foregoing chronology, it appears that the medical care providers
named as Defendants in the present litigation were involved in the care of Ms. Gonzales
from 4/4/12 through approximately 2/12/13. Plaintiff's original Complaint in this -

matter was filed on 6/8/16. If NRS 41A.097 applies, the statute reads as follows:

NRS 41A.097 Limitation of actions; tolling of limitation.

1. Except as otherwise provided in subsection 3, an actjon for injury or death against a
provider of health care may not be commenced more than 4 years after the date of injury
or 2 years after the plaintiff discovers or through the use of reasonable diligence should
have discovered the injury, whichever occurs first, for:

(a) Injury to or the wrongful death of a person occurring before October 1, 2002, based
upon alleged professional negligence of the provider of health care;

(b) Injury to or the wrongful death of a person occurting before October 1, 2602, from
professional services rendered without consent; or

(¢) Injury to or the wrongfutl death of a person occurring before October 1, 2002, from
error or omission in practice by the provider of health care.

2. Except as otherwise provided in subsection 3, an action for injury or death
against a provider of health care may not be comntenced more than g

4
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years qfter the date of injury or 1 year qgfter the plaintiff discovers or
through the use of reasonable diligence should have discovered the injury,
whichever occurs first, for:

(a) Injury to or the wrongful death of a person occurring on or after Qctober 1, 2002,
based upon alleged professional negligence of the provider of health care;

(b) Injury to or the wrongful death of a person occurring on or after October 1, 2002,
from professional services rendered without consent; or

(c) Injury to or the wrongful death of a person occurring on or after October 1, 2002,
from error or omission in practice by the provider of health care.

3. This time limitation is tolled for any period during which the provider of health care
has concealed any act, error or omission wpon which the action is based and which is
known or through the use of reasonable diligence should have been known to the
provider of health care.

4. For the purposes of this section, the parent, guardian or legal custodian of any
minor child is responsible for exercising reasonable judgment in determining whether to
prosecute any cause of action limited by subsection 1 or 2. If the parent, guardian or
custodian fails to commence an action on behalf of that child within the prescribed
period of limitations, the child may not bring an action based on the same alleged injury
against any provider of health care upon the removal of the child’s disability, except that
in the case of;

(a) Brain damage or birth defect, the period of limitation is extended until the child
attains 10 years of age.

“(b) Sterility, the period of limitation is extended uatil 2 years after the child discovers
the injury.

(Added to NRS by 1971, 366; A 1975, 407; 1977, 857, 954, 1082; 1985, 2011; 1989, 424;
1991, 11315 1993, 22945 1995, 2350; 1094, 5; 2001, 1107; 2002 Special Session, 8; 2004
initiative petition, Ballot Question No. 3, emphasis added).

Defendants argue that the Plaintiff's claims are barred because the Complaint
was filed more than 3 years after the date of injury (date of any treatment), and more
than 1 year since the Plaintiff discovered or through the use of reasonable diligence
should have discovered the injury. Since the Plaintiffs treatment with the Defendants
concluded on or about 2/12/13, and the Plaintiff's Complaint was not filed until 6/8/16,
it appears that more than 3 years elapsed since any treatment by any Defendant, and
consequently, the statute would have expired.

In a case very similar to the present case, the Nevada Supreme Court has
recently held that a claim for contribution carriés a fixed limitation period pursuant to
NRS 17.285, and arises “[w]here a judgment has been entered in an action against two
or more tortfeasors for the same . . . wrongful death.™ ‘

In Saylor v. Arcotta, a motor vehicle accident occurred in which a passenger in a
cab was injured. Two weeks after the accident, the passenger was hospitalized for a
heart attack and died during surgery, The heirs sued the taxi cab driver and the cab
company. Through discovery, the cab company learned that the death may have been

Saylor v. Arcotta, 126 Nev. 92, 225 P.3d 1276 (2010).

5
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caused by medical negligence, and they subsequently filed a third-party complaint
against the passenger’s treatment physicians for equitable indemnity and contribution.
The doctors moved for summary judgment arguing that the claims were time-barred by
the medical malpractice statute of limitations contained in NRS 41A.097. The district
court agreed and dismissed the case. On appeal, the Nevada Supreme Court held that
“equitable indemnity claims are not governed by the limitations period applicable to
the underlying tort.” 2 The Court held that “equitable indemnity claims that arise out of
medical malpractice allegations are not subject to NRS 41A.097(2)'s limitations period
for medical malpractice claims, but are instead subject to NRS 11.190(2)(c)’s limitations
period for actions on implied contracts.”s The Supreme Court’s analysis of the
“contribution” claim was separate, and in that regard the Court stated the following:

In Nevada, a claim for contribution is preserved by statute — NRS 17.225
~ and carries a fixed limitations period under NRS 17.285. Pursuant to NRS
17.285(2), a contribution claim arises “[w]here a judgment has been entered in
an action against two or more tortfeasors for the same ... wrongful death.” The
contribution claim must be filed “within 1 year after the judgment has become
final by lapse of time for appeal or after appellate review.” Thus, once a
contribution claim arises, it is subject to a one-year statute of limitations.4
Two years later, in 2012, the Nevada Supreme Court addressed another similar

case, in Pack v. Latourette5 In that case, David Zinni was injured in a motor vehicle
accident and brought an action against a taxi cab driver who caused the accident, and
the cab company. The cab company brought a third-party complaint against the
doctors who treated Zinni, asserting claims for equitable indemnity and contribution,
based on medical malpractice. Dr. LaTourette moved to dismiss the third-party
complaint, alleging that it was time-barred by NRS 41A.097, Dr. LaTourette argued
alternatively that the Complaint should be dismissed because the cab company failed to
attach an expert affidavit as required by NRS 41A.071. The district court concluded
that the cab company’s claims were time-barred by NRS 41A.097’s medical malpractice

statute of limitations, and didn’t address the alternative arguments,

2
J
4

Saylor at pg. 95, citing to Reggio v. E.7.1. 15 S0.3d 951 , 955 (La. 2008),
Saylor atpg. 95,

Saylor at pg. 96, citing to Aetna Casualty & Surety v. Aztec Plumbing, 106 Nev. 474, 476, 796 P.2d 2217,
229, and NRS 17.285(3). :
5

Pack v. LaTourette, 128 Nev.Adv.Op. 28, 277 P.3d 1246 (2012).
6
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The Supreme Court noted that while the appeal was pending in the Pack case,
the Court decided the Saylor case, and the Court stated:

In Saylor, we clarified that “NRS 41A.097(2)’s limitations J]{m'iod does

not apply to equitable indemnity and contribution claims,” and that

such claims are instead subject to the limitations period laid out in NRS

11.190(2)(c) and NRS 17.285, respectively.6

Dr. LaTourette argued that because the cab company had not yet “paid” Zinni
more than its fair share of liability, the contribution claim was premature. The
Supreme Court did not agree. The Court indicated that NRS 17.285 sets forth two
methods for enforcing a claim for contribution — “either by a separate action following
entry of judgment or ‘in the same action in which [the] judgment is entered against two

359,
7

or more tortfeasors.”” The Court further indicated that because the cab company’s
complaint rested upon the theory that Dr. Lautorette committed medical malpractice,
the cab company was required to satisfy the statutory prerequisites in place for
malpractice cases before bringing its contribution claim, Because the cab company
failed to attach an expert affidavit to its claim for contribution, the complaint in that
regard was void ab initio and should have been dismissed without prejudice.8

This Court notes that the facts underlying both the Saylor and Pack cases, are
almost identical to the facts underlying the present case, Significantly, however, in
neither Saylor nor Pack, did the Nevada Supreme Court address sub-paragraph (3) of
NRS 17.225. In the present case, the Defendants contend that the Plaintiff is not
entitled to recover contribution from the doctors, because their liability for the injury to
Ms. Gonzales was not extinguished by the settlement, because Ms. Gonzales’ statute of
limitations for any claims against the doctors had expired prior to the settlement.

In McNulty v. Eighth Jud. Dist, Ct.,9 the Nevada Supreme Court did have an
opportunity to consider sub-paragraph (3) of NRS 17.225. That case stemmed from a
motor vehicle accident, in which a cab passenger, Michael Cicchini, suffered injuries.

Subsequent to the accident, McNulty and others were involved in performing a back

&

, Pack at 1248, citing Saylor v. Arcoita, 126 Nev. --, 225 P.3d 1276, 1278-79 (2010), emphasis added.

Pack at pg. 1249-1250, citing Bell & Gossett Co. v. Qak Grove Investors, 108 Nev. 958, 963, 843 P,2d
351, 354 (1992), ant NRS 17.285(1),(2).
8

Pack at pg. 1250, citing to Fierle v, Perez, 125 Nev. 728, 736-38, 219 P.3d 906, 911-12 (2009), and
Washoe Med. Ctr, 122 Nev. 1298, 1300, 148 P.3d 790, 792 (2006).

? MeNulty v, Eighth Jud, Disi. Ct,, 127 Nev. 1159, 373 P.3d 942 {unpublished 2011),
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surgery on Mr. Cicchini, which allegedly left him partially paralyzed. Cicchini sued the
cab company, and settled his claim for $1,150,000.00‘. Cicchini signed a release, but it
did not extinguish McNulty’s liability. The release actually included specific language
that indicated that the subject accident did not cause the need for surgery, and neither
the surgery nor any complications relating to it were caused by the accident. After
settling, both Cicchini and the cab company each sued Dr. McNulty. Cicchini’s suit
sought damages for alleged medical malpractice. The cab company sued for
contribution and indemnity, based on the contention that the surgery, not the accident,
caused Cicchini’s damages. Dr. McNulty moved for dismissal, and the district court
denied the motion. McNulty then filed a writ with the Nevada Supreme Court. The
Supreme Court concluded that McNulty was entitled to a writ of mandamus compelling
the dismissal of the case, based upon the clear statutory language of NRS 17.225(3):

A tortfeasor who enters into a settlement with a claimant is not entitled to

recover contribution from another tortfeasor whose liability for the injury or

wrongful death is not extinguished by the settlement . . . 10

The Court held that “the statute’s wording is plain and its application clear:
VWC [the cab company] has no contribution claim against MecNulty, "

In McNulty, the Nevada Supreme Court held that because McNulty’s liability
had not been extinguished by the settlement between Cicchini and the cab company,
the cab company had no claim for contribution against McNulty. In the present case,
Plaintiff's counsel offered during oral argument to make the settlement agreement
available, but nejther party attached a copy of the settlement agreement to the origina‘l
pleadings. Following the October 4, 2016, hearing with regard to the foregoing, this
Court issued a Minute Order, and scheduled an Evidentiary Hearing, asking the parties
to respond to the following two specific issues:

1) Do the terms of the settlement agreement between Gonzales and Republic
extinguish the liability of the Defendants named in the present litigation?
(See Saylor v. Arcotta, 126 Nev. 92, 225 P.3d 1276 [2010]; Pack v.
LaTourette, 128 Nev.Adv.Op. 25, 277 P.3d 1246 [20 12]; and McNulty v.
Eighth Judicial Dist. Ct., 127 Nev. 1159, 373 P.3d 942 [2011]).

10 McNulty at pg. 2, citing NRS 17.225(3).
1d.
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| Republic Silver State Disposal. The Release specifically includes the following

{ extinguish the liabil_ity of the Defendants named in the present litigation, pursuant to

|| commenced more than 3 years after the date of imjury or 1 year after the plaintiff

2) Ifthe statute of limitations set forth in NRS 41A.097 applies, is there
sufficient evidence to determine, for purposes of the pending Motions, when
the statute of limitations expired as it relates to each Defendant?

Prior to the November 9, 2016, Evidentiary Hearing, counsel for the Plaintiff

submitted to the Court a copy of the subject Release between Marie Gonzales and

language:
.+ . this SETTLEMENT AGREEMENT, RELEASF, and COVENANT NOT TO SUE
shall discharge and extinguish any and all claims or liabilities,
including those for “economic” and “noneconomic” damages as set forth in NRS
ch. 414, RELEASOR may possess against any of her medical treatiment
providers for injuries she alleges to have sustained in the described incident of
January 14, 2012.12
Although Defense Counsel noted that the Release was not specific as to which
“medical treatment providers” liability would be extinguished, this Court firids that the
Release is very clear that it was the intent of the parties that the Release would
extinguish any claims or liabilities that Ms. Garcia had against her medical treatment
providers, relating to the injuries she alleged as a result of the subject accident.

Consequently, the Court concludes that the terms of the settlement agreement do

Saylor, Pack, and McNulty.1 _

The next issue the Court must address, is whether any of the medical treatment
providers (particularly those named as Defendants in the present case) had any liability
to Ms. Gonzales that could have been extinguished on J uly 6, 2015. NRS 41A.079‘

provides that “an action for injury or death agaiust a provider of health care may not be

discovers or through the use of reasonable diligence should have discovered the injury,
whichever occurs first.”4 Defendants argue that any claim that Ms. Gonzales had
against the treating doctors, expired prior to the July 6, 2015, Release, and
consequently, she had no claims against these Defendants which could have been
extinguished on that date. Plaintiff argues that the NRS 41A.079 Limitation of Action

12

See Exhibit 3 to Plaintiff's Brief Re: Evidentiary Hearing, at pg. 2 of 10 (emphasis added).

Saylor v. Arcotta, 126 Nev. 92, 225 P.3d 1276 {2010); Packv. LaTourette, 128 Nev.Adv.Op. 25,277 P.3d
1246 (2012]); and McNulty v. Eighth Judicial Disi. C1., 127 Nev. | 159,373 P.3d 942 [2011)). .

" NRS 41A.079. '

13

9
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does not apply, because this is a claim for “contribution,” and in the Saylor and Pack
cases, the Nevada Supreme Court indicated that the NRS 41A.,079 limitation of actions
does not apply to a claim for equitable indemnity or contribution,

If this Court were to agree with Defendants, the result would be the following: If
the parties to the underlying negligence case “settle” their claims, after the Statute of
limitations set forth in NRS 41A.079 has expired, then the settling Defendant cannot
bring a claim for contribution because pursuant to NRS 17.225(3), there would be no
liability from the alleged tortfeasor (doctor) to be extinguished. On the other hand, if
the parties to the underlying negligence case do not “settle” their case, but instead go to
trial and obtain a “Judgment,” against a Defendant, that Defendant can bring a claim
for contribution against an alleged tortfeasor (doctor), even if the statute of limitations
set forth in NRS 414.079 has expired, because NRS 17.285(3) would apply instead of
NRS 17.225(3). This would seem to provide a disincentive to the parties to settle, and
cannot be the intent of the legislature.

The Nevada Supreme Court has made it clear in Saylor and Pack, that in a claim
for contribution, NRS 41A.079 does not apply.'s This Court finds and concludes that
the language in NRS 17.225(3), (whose liability for the injury or wrongful death is not
extinguished by the settlement), refers to the need for the parties to extinguish liability
in the Settlement Agreement, and that was done in this case. This Court finds and
concludes that the Hability of the Defendant Doctors was extinguished by the
underlying Settlement Agreement, and consequently, pursuant to NRS 17.225 and

17.285, as well as the above-referenced case law, the Plaintiff in this case has preserved

13 Saylor v. Arcotta, 126 Ney, 92,225P.3d 1276 [2010]; Pack v. LaTourette, 128 Nev.Adv.Op. 25,277 P.3d
1246 [2012], .

10

W

tit App - 202




19

20

2]

22

23

its right to assert a claim for contribution, and in that regard, the Defendants’ Motions
must be Denied. A
Based upon the foregoing, the pending Motions are GRANTED, as they relate to ‘
all claims other than the claim for Contribution, but they are DENIED as they relate to
the Plaintift’s claim for Contribution.
DATED this 27 day of December, 2016.

s

TERRY ACWIESE 11
ISTRICT COURT JUDGE, DEPT. 30
|
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