
Docket 72274   Document 2017-22852





















1

D
2

3

4 IN THE FIRST JUDICIAL DISTRICT COURT

5 OF THE STATE OF NEVADA

6 IN AND FOR CARSON CITY

7 - oOo -

8

9 PUBLIC EMPLOYEES'

RETIREMENT SYSTEM OF NEVADA

Appel 1 ant ,10 Case No. 16 OC 00161
1 Bvs .

11 NEVADA POLICY RESEARCH
INSTITUTE, INC. Dept . No . II

12 Respondent .

13

14

15

16 TRANSCRIPT OF PROCEEDINGS

17 HEARING

18 January 17, 2017

19 Carson City, Nevada

20

21

22

SUNSHINE LITIGATION SERVICES
TRANSCRIBED FROM JAVS CD

Transcribed By: GAIL R. WILLSEY, CSR #359, CA CSR
#9748

23

24

I
SUNSHINE REPORTING SERVICES (775) 323-3411

JA000331



1

2

3

4
A A

5

APPEARANCES
6

7

8 FOR THE APPELLANT:

MCDONALD CARANO
By: Adam Hosmer - Henner , Esq.

100 West Liberty Street, 10th Floor

Reno, NV 89501

9

10

11

12

13

14 FOR THE RESPONDENT:
NPRI Center For Justice

And Constitutional Litigation

By: JOSEPH BECKER, ESQ.

75 Caliente Street
Reno, Nevada 89509-2807

15

16

17

18

19

20

21

22

23

24

2
SUNSHINE REPORTING SERVICES (775) 323-3411

JA000332



1

2

3 INDEX OF EXAMINATION

4

5

EXAMINATION BY6
PAGE #

7

1st Witness CHERYL PRICE
Direct Examination by Mr. Hosmer - Henner
Cross - Exami nati on by Mr. Becker
Redirect Examination by Mr. Hosmer - Henner

8
6

34
9

53

10 2nd Witness ROBERT FELLNER
Direct Examination by Mr. Becker 58

11

12

13

14

INDEX OF EXHIBITS
15

16

17

18

19

20

21

22

23

24

3
SUNSHINE REPORTING SERVICES (775) 323-3411

JA000333



1 * * A A * *

2 CARSON CITY NEVADA, JANUARY 17, 2017, 1:30 P.M.

3 * * A A * *

4

5 THE COURT: 16 OC 161, Nevada Policy Research

6 Institute versus Public Employee's Retirement System.

7 Counsel would you please state your

8 appearances?

9 MR. BECKER: Certainly, Joseph Becker for

10 Nevada Policy Research Institute, Inc.

11 THE COURT: Who do you have with you?

12 MR. BECKER: I have with me our witness and

13 our employee who handles Robert Fellner, our

14 witness and employee who handles extensively the

15 subject matter of this case.

16 THE COURT: Thank you.

17 MR. HOSMER- HENNER : Adam Hosmer- Henner of

18 McDonald Carano on behalf of the defendants, Public

19 Employees' Retirement System and individual defendant

20 Tina Leiss and with me is my colleague Josh Hicks and

21 our client representative and general counsel, Chris

N i e 1 s o n . We also have our witness Cheryl22 Price who is

23 in the gallery.

24 THE COURT: Thank you.
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1 All right, let's does anybody want to give

2 something like an opening statement or are you ready

to just launch into the witness3 launch with the

4 witness?

5 MR. HOSMER-HENNER: Your Honor, I think due

6 to our time constraints today and we have one

7 introductory procedural matter.

We've agreed together with opposing counsel8

9 to introduce only two witnesses and so that would

10 obviate the need for the January 25th hearing which we

11 had also reserved, that's assuming, of course, that we

12 can finish the examination of those two witnesses

13 today .

14 So my preference would be to proceed with the

15 examination of both witnesses to make sure that we

16 have enough time for that today.

17 THE COURT: Okay.

18 Mr. Becker?

19 MR. BECKER: So I guess my only comment

because the experts that they were going to call20

21 offered only in their declarations offered only

22 evidence as speculative harm, we decided that was

23 something under the law that we don't need to rebut so

24 we agreed to vacate.
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1 THE COURT: Okay.

2 Is she in the courtroom?

3 MR. HOSMER-HENNER: Our witness is in the

4 courtroom, your Honor.

5 THE COURT: Go ahead and call her.

6 MR. HOSMER-HENNER: Your Honor, we would like

7 to call Cheryl Price of the Public Employees

8 Retirement System.

9 THE COURT: Ms. Price, about the middle table

10 there face the clerk and raise your right hand.

11 (The witness was sworn.)

12 THE COURT: Go ahead and have a seat.

13 Go ahead .

14 CHERYL PRICE

15 EXAMINATION

16 BY MR. HOSMER-HENNER:

17 Good afternoon, Ms. Price, could you pleaseQ

18 state your current occupation and employer?

19 Operations Officer for the Nevada PublicA

Employees' Retirement System.20

21 Q And can we refer to that as PERS going

22 forward today?

Yes .23 A

24 Approximately how long have you beenQ

6
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1 Operations Officer at PERS?

2 A About three years .

3 Q And before that, were you also employed at

4 PERS?

5 A Yes .

6 Q For approximately how long?

7 A I've been with PERS since September 11 of

8 2000.

9 Q Can you summarize your previous duties and

10 responsibilities at PERS?

11 A Yes . I was hired on as a Retirement Examiner

12 for about four years. I transferred out for a short

13 whi 1 e came back as a contractor with PERS in a role

14 largely as a Retirement Examiner.

15 Then I went to the Employment Services

16 Division of PERS in a role as Retirement Technician

17 for a little less than a year and found myself back in

18 a Retirement Examiner role.

19 Then I was promoted in 2008 to Management

20 Analyst and 2011 I believe it was, I was promoted to

21 an Administrative Analyst.

22 Q What are your current job responsibilities as

23 Administrative Analyst at PERS?

24 A I oversee the Benefits Administration of PERS

7
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that includes disability retirees1 PERS reti rees

judicial legislative, oversee the benefits2

administration of PERS largely.3

4 Q Who do you report to at PERS?

5 A Tina Leiss, our Executive officer.

Q Anyone else?6

7 A No .

8 Q Is your position a management level position

at PERS?9

10 A Executive.

11 Q Execut i ve 1 evel .

12 Can you briefly describe your professional

13 training and background?

14 A I've worked for the State of NevadaYes .

15 since I graduated college in 1991. I have a

16 Bachelor's Degree in psychology and social work and

17 I've worked in areas of health benefits, worker's

18 compensation and PERS.

19 Q In your capacity as Operations Officer, do

20 you work with or supervise those who work with the

21 individual files of PERS members or retirees?

22 A Yes .

Q And could you briefly describe what a retiree23

24 of PERS or a retiree member actually is?

8
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A A retiree of PERS is someone that has worked1

in the public sector2 has become vested and is no

longer working and collecting a retirement benefit.3

Q Approximately, how many retiree members are4

there?5

A6 About 55,000.

7 Q And does PERS maintain files about those

individual retirees?8

A Electronic files.9

10 Q And how are those electronic files

11 mai ntai ned?

12 A In our data base.

Can you describe that data base, for example13 Q

14 when was it first created?

15 A It is a little over 17 years old it's cal 1 ed

a CARSON data base which stands for Computer Automated16

17 Retirement System Of Nevada. It's a very proprietary

system, it's unique to Nevada PERS.18

Q19 What exactly do you mean by proprietary?

20 A There's no other system like it, it's just to

PERS i n Nevada .21

22 Q So it was created specifically for PERS by an

outside contractor?23

24 A Yes .

9
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1 Q And you said it was created about 16 years

2 ago?

3 A Over 17 years ago.

4 Q How were the individual files of retirees

5 maintained prior to the creation of the CARSON data

base?6

7 A They were paper files.

8 Q And were those paper files organized in

9 physical file folders and stored in the file room?

10 A Yes .

11 Q Did each member or retiree have their own

12 separate file?

13 A Yes .

14 Q Would it be fair to characterize the CARSON

15 data base as a digital representation of that file

16 room?

17 A That's exactly what it is.

18 Q And what is the CARSON data base used for

within the context of PERS internal workings?19

20 A On an individual basis, we calculate benefits

21 for our prospective retirees. We build service credit

22 for our members . Anything that comes through the door

is scanned and put in the prospective retiree's file.23

24 Q How would I know if I was looking at a
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1 digital document in this data base that it was located

within an individual's file?2

3 A You would have to look it up individually and

4 look at their image file documents.

So if there was a digital document that was5 Q

found linked to one of the retirees6 is that document

only going to be located within the electronic folder7

belonging to that retiree in the CARSON data base?8

Yes .9 A

10 Would it be found anywhere else in the CARSONQ

data base?11

12 A No .

Would it be found anywhere else within the13 Q

14 PERS computer system?

15 A No.

Who has access to the CARSON data base?16 Q

17 PERS empl oyees .A

18 And do the PERS employees receive any sort ofQ

19 training on the confidentiality or the protection of

those files in the data base?20

21 There are policies and procedures of theA

22 confidentiality of our files that each and every

23 member of our staff signs and is trained on.

24 Q Does anyone else, other than the PERS
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employees1 have access to the CARSON data base?

2 A Our computer contractor, Apex, has access to

3 i t .

4 Q And is that for the purpose of maintaining

5 the system?

A Maintaining and upgrading, yes.6

7 Q Does Apex, as the outside vendor, do they

8 have to sign a confidentiality agreement before they

start work on the CARSON data base?9

10 A Yes .

11 Q Ms. Price, are you familiar with the process

12 by which PERS values actuarially its system?

13 A I'm familiar, yes.

14 Q And how frequently does PERS actually go

15 through the process of valuing its retirement system?

16 A Annually, once a year.

17 Q Does PERS do that process in-house or does it

18 use an independent outside actuary?

19 A We have an independent actuary.

20 Q Do you recall the name of that actuary?

21 A Siegel Consulting.

22 Q As a result of using that independent

23 actuary, does PERS transmit data on its retirees to

24 the independent actuary?
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1 A Yes .

2 Q How does PERS go about compiling the data

3 that is then ultimately transferred to the independent

4 actuary?

5 It's a process every year.A We want to make

6 sure our data is clean and as ready as possible so our

7 actuary can calculate our ultimate liability of our

8 members and retirees at that point in time.

9 Approximately how long does it take to gather
Q

10 all that information for 55,000 retirees that's sent

11 to the actuary?

12 A I would say at least a couple of months.

13 And how many staff members are involved inQ

14 that process?

15 A Out of our 69 employees, approximately 30 of

16 them are i nvol ved .

17 As stated, all the information on theQ

18 retirees is maintained in the CARSON data base and

19 then at some point PERS decides it's time for PERS to

20 begin valuing its system, can you walk me through what

21 begins from when the process starts to when the data

22 is transmitted to the actuary?

I will do my best .23 A

24 Our Employment Services division, we have
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approximately five technicians and they receive wage1

and contribution reports monthly from employers.2

Those monthly reports are attributed to service credit3

4 that's built in each members' file. So a month's

worth of service credit is usually on that report.5

There's adjustments and various other things.6

So we want to make sure out of our 2027

employers that we are as up-to-date as possible with8

those wage and contribution reports. We want to make9

10 sure our retirees are calculated and in our system.

11 We have new retirees each month. We have because

12 we pay lifetime benefits we have members and retirees

13 who pass away. We want to make sure that that

14 information is updated because that's very important

15 information for our actuary to have to value our

16 There's just a massive amount of data that wesystem .

17 want to make sure is as current as possible.

18 That's for the purpose of being accurate inQ

19 valuing the system?

Yes .20 A

21 Does someone manually go through eachQ

22 retiree, each of the 55,000 retirees and check that

23 data?

24 A It is audited and checked, not each line
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item.1 There's a series of checks and balances that we

2 go through to make sure that our data is as clean as

3 possible. Keep in mind that we have about 100,000

4 members and about 55,000 retirees.

5 Q So it's not I guess technically possible in

your opinion, to manually check every line item but6

it's the best possible?7

8 A The best possible, yes.

9 Q I'd 1 i ke to your Honor, if I may approach

10 the witness I'd like to ask her a few questions about

11 what ' s Exhibit 2 her Declaration, and I have a copy

12 for you.

13 THE COURT: Go ahead.

14 BY MR. H0SMER-HENNER

15 Q Do you recognize this report, Ms. Price?

16 A Yes , I do .

17 Q Would you briefly describe this report?

18 A This is the Actuarial Valuation that was

19 produced in 2014, November of 2014, that our actuary

20 compiled through the raw data that we transmitted to

21 t hem .

22 And is this the end result of the actuarialQ

23 process?

24 For that year , yes .A

15
SUNSHINE REPORTING SERVICES (775) 323-3411

JA000345



1 Q And it says Actuarial Valuation Review as of

June 30, 20142 is that because PERS operates on a non

3 calendar year cycle?

4 A fiscal year, that's correct.A

5 Q And that fiscal year runs from when to when?

6 A July 1st of 2013 through June 30, 2014.

7 Q So I'm if understanding it correctly, the raw

data is transmitted to the actuary.8 The actuary takes

that raw data and produces this report?9

10 A Yes .

11 Q And then what does PERS do with this report

12 after it receives it?

13 A We take it to the Board. Our actuary

14 actually explains it to our Board, and the Board

15 ultimately approves of it. If it's an odd-numbered

16 we might look at the contribution rates that mayyear ,

17 or may not change.

18 Q On the second page of this exhibit, Siege!

19 Consulting writes in the first paragraph, "Dear

20 retirement board members we are pleased to submit

21 this Actuarial Valuation and Review as of June 30

2014, for the Public Employee's Retirement System of22

23 Nevada, PERS. It summarizes the actuarial data used

24 in the valuation, establishes the actuarial determined
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1 contribution requirements for the 2014/2015 calendar

year and it analyzes the preceding year's experience."2

When Siege! Consulting writes "it summarizes3

the actuarial data," are they referring to the raw4

data that PERS transmits from the CARSON data base to5

6 Siegel?

7 A Yes .

Is this document, this actuarial8 Q report, is

this accessible by the public?9

10 A Yes, it is.

11 Q Are there any individual retiree or member

12 names in this report?

13 A No .

14 Is there any information about an individualQ

15 retiree or member at all in the report even without

16 the name?

17 A No .

18 Q Is it your understanding that based on

19 that this report includes only aggregate information

20 about the entire Public Employees' Retirement System

21 of Nevada?

22 Yes, that's correct.A

I'd like to go back a little bit and talk23 Q

24 about the data that is transmitted from PERS to Siegel
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Consulting for the purpose of creating this actuarial1

2 report .

3 That data transmission, does PERS use the

4 CARSON data base exclusively in collecting information

5 that's going to be transmitted to the actuary?

A Yes .6

7 Q And how does PERS go about collating and

collecting that data from the CARSON data base?8

9 A A program has to be written to extrapolate

10 that information, the specific information from our

11 data base into an Excel spread sheet, then that's

12 compiled and then ultimately sent to our actuary.

13 Q So when you say a program has to be written

14 does that mean that someone at PERS programs codes

15 something, pardon my technical ignorance, but programs

16 something that then queries the CARSON data base for

17 that particular information?

18 A Yes .

19 So you've mentioned earlier, years of serviceQ

20 or service credit?

21 Yes .A

22 Q In order to transmit the actuarial data to

23 the actuary, someone at PERS will create a program

24 that then will go and look at the individual files of

18
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1 each retiree and call up their service credit?

A Yes, and many other details.2

Q You mentioned that it takes months to3

validate and clean this data4 once that program is

written and the information is extracted from the5

CARSON data base6 could you explain a little bit more

7 about how that data might be validated or cleaned?

A We run a comparison test.8 Once that data is

9 compi 1 ed , we kind of look at a comparison between last

10 years' data and this years' data and if there's a huge

difference between the data, we know we need to look11

12 into more things. We want our comparisons to be as

13 reasonable and as close as possible but if there's

14 something that's way off the charts for whatever

15 we know we need to do some more data clean up.reason

16 Q So the program is written to draw information

17 on multiple different types of information from 55,000

18 retirees and it pulls that information out. Can you

19 give me an example of when there might be an error in

that data that needs to be corrected?20

21 A What comes to mind is one fiscal year, we had

quite a few deaths with our retirees and the22

information wasn't validated in that the deaths were23

reported to us, we just didn't have the death24
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1 certificate yet. So it wasn't entered into the right

2 box in our system, so it looked like we had 300 less

deaths than we should have.3 So we had to go back and

4 authenticate those deaths by validating that they

5 actually did die so that took some research and

6 looking for death certificates so we could enter those

7 into our CARSON system.

8 Q And then that process ultimately results in

9 some sort of electronic file with that data that i s

10 then sent to the actuary?

11 A Yes .

12 Q Do you ever have a situation where the

13 actuary comes back with data errors or issues of their

14 own and asks PERS to correct them?

15 A Yes , absol utel y .

16 To give you an example, our School District

17 employees that work nine months out of the year, some

18 of them get one and one thirds service credit for each

19 day that they work. So they work nine months out of

the year, but they actually get service credit for20

21 1 2 months . So in the middle of the school year, if a

22 person quits, they're still earning service credit for

23 a certain amount of time because their service credit

24 hasn't caught up since the day they terminated. So

20
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1 there's a lot of questions with that.

Q How does PERS go about answering those2

questions or correcting that data?3

A4 We work directly with the actuary and it all

ties in with the service credit, how they project that5

service credit to end that particular year.6

7 Q And PERS staff will either automated! y or

manually go back and correct the information8 the raw

data?9

10 A Both , yes .

11 Q Your Honor, permission to approach?

12 THE COURT: Go ahead.

13 MR. HOSMER- HENNER : I have a demonstrative

exhi bit.14 This is Exhibit 1 to her declaration. We

15 attached a very large spread sheet. This is only the

16 first rows but the four pages would be the column side

by side.17

18 THE COURT: Okay.

19 MR. HOSMER-HENNER: Unless there ' s an

20 objection I would just like to ask a question about

this but, obviously the exhibits have already been21

i ntroduced22 is there an issue with

BY MR. HOSMER-HENNER23

24 Q Do you recognize this general format of this

21
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1 document, Ms. Price?

2 A Yes .

3 And what does this appear to you to be?Q

4 A This appears to be the raw data for 2014.

5 And am I interpreting this correctly thatQ

each row would be information about a specific6

7 reti ree?

8 A An individual, yes .

9 Q An individual and that's spread across the

10 four pages and then the first row, column is a

11 description of that data?

12 A Correct .

13 Q So could you describe

14 THE COURT: Ma'am, just a second you need to

15 silence that phone, please.

16 Go ahead .

17 BY MR. HOSMER-HENNER

18 Q Thank you, your Honor.

19 Could you describe what some of these columns

20 and fields mean?

21 A Yes .

22 ( i naudi bl e . )Q For example

23 That is a three digit number assigned to oneA

24 of our 202 employers.
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1 And master ES contributions?Q

2 That's the total amount of employeeA

contributions that the member or retiree contributed3

4 through payroll deductions during their work life.

5 On the second page, there's recipient birthQ

6 date, is that the pretty literal explanation for that?

7 A Yes .

8 Recipient sex, the same?Q

9 A Yes .

10 Q Recipient effective date, could you describe

11 that on the third page?

12 That's their effective retirement date.A

13 And on the last page, there are a fewQ

14 explanations, for example, continuance amount for

15 option six and seven, what does that mean?

16 When a person retires, they can choose one ofA

17 seven options. Option six and seven happen to be an

18 amount that the retiree can choose for a beneficiary

19 to receive upon their death, that's what that column

20 is f or .

21 So each of these columns contains informationQ

22 about a specific retiree?

23 Yes .A

24 Q Where does PERS obtain that information from

23
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in order to create this data?1

A Our CARSON data base.2

3 Q Does it obtain that information from anywhere

4 else?

A No .5

Q Is everything in this raw data feed obtained6

7 directly from the CARSON data base?

A8 Yes .

So is it fair to say that everything in this9 Q

10 spread sheet is obtained directly from the individual

11 retiree files within the CARSON data base?

12 A Yes .

13 Q Is this the format obviously not paper but

14 in the electronic spread sheet format that it's

15 transmitted to the actuary?

16 A Yes .

17 And how does PERS go about transmitting thisQ

18 raw data to the actuary?

19 A We collect the data and when we send it to

the actuary we do what's called a "drop box" password20

21 protected .

22 Q Does the actuary sign the confidentiality

23 agreement?

24 A Yes .

24
(775) 323-3411SUNSHINE REPORTING SERVICES

JA000354



1 Q Does PERS use this raw data or this spread

sheet for any internal purposes other than2

transmitting to the actuary?3

4 A No.

Do any PERS employees take a look at this5 Q

6 report to do their own internal work?

7 A No .

Q Is the information here8 is it designed for

we'll call it human consumption or is it designed to9

10 be fed into an electronic program?

11 A It's designed to be fed into an electronic

12 program .

13 Q Do you recall any transmission issues related

14 to the jumbled data?

15 A No.

Is it transmitted in what's called a common16 Q

17 separated value format?

I believe it used to be and it might still18 A

19 be . I'm not sure .

20 Q And what did that information look like when

it was transmitted when it's not laid out in the21

22 spread sheet?

It 1 ooked 1 i ke23 A there were no spaces in

24 between, it was all together, it was designed to be

25
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1 put into the actuarial data base.

Q So once the information is received from the2

actuary, do you know what the actuary does with that3

4 i nf ormati on?

A No .5

Do you know if they use their own program to6 Q

7 process the information?

A I know they use their own program.8

Q Do you recall receiving a request from a Mr.9

10 Fellner at Nevada Policy Research Institute for a

public record sometime in January of 2015?11

12 A Yes .

13 Q Do you recall him asking for the PERS 2014

14 actuary report?

15 A Yes .

16 Q And did you provide him with any documents in

17 response to that request?

A18 I believe I gave him this raw data and

19 redacted the social security numbers.

20 Q Do you recall him then asking for a report

21 that contained additional information such as the

22 retiree names?

A Yes .23

24 Q Did you ever provide him with any other
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1 reports or documents that had retiree names on them?

2 A Yes .

3 Q Are you aware of any reports or documents

4 containing this information in the raw data that also

5 contained retiree names from the fiscal year 2014?

6 A No .

7 And is this the onlyQ do you know of any

other aggregate reports generated by PERS that contain8

these type of fields for all 55,000 retirees other9

10 than the raw data that's transmitted to the actuary?

11 No .A

12 Do any reports existQ other than the raw data

13 from fiscal year 2014, that contain fields such as

14 retiree name, years of service credit, gross pension

15 year of retirement and last employer?benefit amount

16 A No .

17 After you provided this data feed, raw dataQ

18 to the independent actuary, were they able to complete

this task of valuing the system?19

20 A Yes .

21 Was it necessary for them to have the retireeQ

22 names in order to value the Nevada PERS?

23 A No .

24 In your understandingQ are names relevant at
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all1 are individual retiree names relevant at all to

the actuarial process?2

3 A No .

Q If PERS wanted to create a new report similar
4

to this raw data if they wanted to create a new raw5

data spread sheet, would any information on it6

7 including retiree names, would it be required to query

the CARSON data base in order to create that report?8

A Yes .9

10 Q For example, for PERS to create a report

11 talking about the gross pension benefit amount for all

12 55,000 retirees that process could only take place

13 through a query of the individual member files in the

14 CARSON data base?

15 A Correct .

16 Q That information isn't located anywhere else

17 other than the individual files?

18 A No .

19 Q If we go back perhaps predating your

20 involvement at PERS to the time when there was a file

room with individual file folders and PERS wanted to21

22 create a similar report to that raw data feed, would

23 in your experience, would that have required an

24 individual PERS employee to look through the
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individual files of each member and optically look at1

their years of service?2

3 A Yes, that is correct.

4 Q Ms . Price I'd like to represent to you that

5 in this 1 i t i gati on , N P R I is seeking a report

similar to this raw data feed containing retiree name6

7 payroll amount, date of retirement, years of service,

8 last employer, retirement type, original retirement

amount and increases.9

10 My question is based on that representation

11 would it theoretically be possible for PERS to create

12 a raw data spread sheet like this with that

13 information for fiscal year 2014?

14 A Well, our information in our CARSON system is

15 not static so it's changing. There's updates and

16 there's a lot of information that changes over time.

17 So it wouldn't be possible to have the exact same

18 information of 2014 with the names.

19 Q So there would be no way to create an

20 accurate custom report with the fiscal year 2014 data

21 if you started now?

22 A No .

23 Q Going forward, would it be possible for the

24 next fiscal year for PERS to create that custom
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1 report?

A Yes .2

3 Q And would that involve the specific coding of

4 a program to query the individual members files in the

CARSON data base?5

A Yes .6

7 How much work would that entail?Q

A If everything went smoothly, it would take at8

least a couple of people to recreate that part of the9

10 information that's not on there and to validate it and

11 to almost look up each individual social security

12 number to match it with a name.

13 Q So this raw data was provided to N P R I for

14 fiscal year 2014?

15 A Yes .

16 Q And they requested that you create a version

17 of this report with retiree names; i s that correct?

18 A Yes .

19 Q Would it be possible to somehow identify each

20 row and include the retiree name on that row?

21 A It would be possible with the social security

22 number .

23 Q So the social security numbers that you would

24 otherwise redact would be replaced with a retiree
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1 name?

A Yes .2

3 Q Is that a simple process to undertake?

4 A I'm really not sure. I'm not sure how simple

5 or how difficult that would be.

6 Q Do you have an idea for how much time how

7 much it would cost to perform that test?

8 Again, it would take at least two peopleA

9 about a couple of days to do it I guess.

10 Is that assuming everything goes well?Q

11 A Assuming everything goes well.

12 So there's a linkage in the CARSON data baseQ

13 between a social security number and a name; correct?

14 A Yes .

15 Q And their social security number is on this

16 raw data feed. You would presumably have to program

17 something in order to go back into the CARSON data

18 base to format the placement?

19 A Yes .

20 Q And would there be situations where a name

21 could no longer correspond to the same social security

22 number?

23 There could be.A

24 Q Can you describe a situation where that could
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1 occur?

A2 Sometimes through human error, social

3 security numbers are entered into our system as a new

4 employee and are incorrect. We correct those all the

5 time, or a person could change their name all sorts

of things.6

7 Q The CARSON data base, I understand it's

17 years old, does it include electronic information8

in what we might think of being an organized format;9

10 does it include paper documents, scanned images?

11 A Yes .

12 Q And how far back does the information in the

13 CARSON data base go?

14 A It could go back as far as 1947 when our

15 system began, yeah.

16 Q So potentially scanned documents from 1947

17 that were then recorded into the data base?

18 A Yes .

19 Q If someone's name had changed between 2014

20 and the present and the replacement was under was

21 conducted to switch their social security name on this

22 raw data to their name would it generate their new

23 name or their name that had existed in 2014?

24 A It would generate their new name.
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1 Q Would there be anyway to validate that

information to make sure that the report would have2

been accurate if it had been created in 2014?3

A4 No .

5 Q Is it possible to create a custom report

using the internal resources of PERS and computer6

7 programing for any combination of permutation of this

information contained in the raw data?8

9 A Not really because it's changing all the

10 time.

11 Q And going forward, would it be possible to

12 create, not infinite, but a large number of

13 permutations or combinations of reports based on these

14 fields?

15 A I'm sorry, could you say that again?

16 Q Through the computer programing resources

17 that PERS has, can they generate a custom report with

18 some or all of these data fields if they chose to

19 going forward in the future?

20 A Yes .

21 Q And any of those reports from this raw data

with the retiree name22 those customer reports would be

23 taken only from the individual files and members?

A24 Yes .
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1 Q Your Honor, I believe that's all I have but I

would appreciate just a moment to confer with other
2

counsel ?3

4 THE COURT: Okay.

5 MR. HOSMER- HENNER : Your Honor, we have no

further questions for Ms.6 Price at this time.

7 THE COURT: Mr. Becker?

CROSS-EXAMINATION
8

9 BY MR. BECKER:

10 Good afternoon, Ms. Price.Q

11 A Good afternoon .

12 My name i sQ

13 THE COURT: Mr. Becker, this is only being

14 recorded on the JAVS recording system, so I need you

15 to be kind of close to a microphone so it can pick up

16 your voice.

17 MR. BECKER: Thank you, your Honor.

18 BY MR. BECKER:

19 Q One thing that you said earlier, Ms. Price

20 is that a retiree is someone who is no longer working

21 that's not necessarily true, is it?

22 Not true in all cases.A

23 Q Okay .

24 What would be an example of a case where
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1 that's not true?

2 A Retirees can go back to work in a

3 non-eligible position with a public employer and still

collect their retirement benefit, it could be a4

5 critical labor shortage situation where they're

working in a public employment position that was6

7 difficult to recruit for and also collect their

8 retirement benefit. A person could be elected, an

elected official9 where they had no prior experience in

10 that position and still collect their retirement

11 benefit, a few little caveats in there.

12 Q Okay .

13 They also go to a different state that's not

14 part of Nevada PERS?

15 A Yes .

16 Q Do you remember executing a declaration for

17 the case of which you're now testifying on or about

18 September 29, 2016?

19 Yes .A

20 Q Is there anything in that declaration that

21 you filed in this case that you now believe is

22 i naccurat e?

23 No .A

24 Q I believe you still have Exhibit 2 in front
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1 of you that contains that affidavit. I don't need you

to pull it now, I'm just verifying for my sake that2

you have it?3

4 A Yes .

5 Q In your declaration, you made reference to

6 the retiree raw data report that you talked about a

7 little bit earlier today; correct?

A Yes .8

9 Q All right.

10 Is that also sometimes referred to as an

11 actuarial report?

12 Someti mes .A

13 Okay .Q

14 N P R I has requested that by the actuary

15 report name; is that correct?

16 Yes .A

17 But you wouldQ when you receive that, you

18 would understand that to mean the raw data feed?

19 A Yes .

20 So those terms are somewhat synonymous atQ

21 least for the purposes of this case?

22 Yes .A

23 Q All right. Thank you.

24 Is it accurate to say that my client, N P R
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1 I, requested the 2013 retiree raw data report in 2014?

2 A I be! i eve so .

3 Q And is it also true that you delivered that

4 report to N P R I complete with names?

5 A Yes .

6 Q Okay .

7 Do you recall that sometime after you

8 supplied N P R I with the 2014 raw data report Mr.

9 Fellner from N P R I contacted you requesting that you

10 provide the names associated with the information in

11 the raw data report?

12 A I remember that.

13 Q Is it accurate to say that you did not or

14 refused to provide Mr. Fellner with the names

15 associated with each of the categories of data in the

16 2014 raw data report?

17 A I communicated to him that we didn't have a

18 report that contained all the information that he was

19 requesting and that we weren't required to create one.

20 Q Okay .

21 In your declaration, you made mention that

22 based on conversations with the actuary names of

23 members and retirees were not included in the raw data

feeds from fiscal year 2014 going forward, is that
24
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1 still correct?

A That's correct .2

Q3 All r i ght .

4 What were the substance of those

5 conversations that led to the deletion of the name

6 field from that data?

7 A I wasn't involved in all of those

conversati ons .8 I know that each year there's

di f f erences . The report is generated new each year.9

10 So I wasn't involved in all of those conversations

11 with the actuary.

12 Q Were you involved in any of them?

13 A Honestly, I don't think I was.

14 Q Okay .

15 Do you know preceding 2014 how many years

running that the names had been included in the data16

17 that you provided to the actuary?

18 A I have no idea.

19 Q Okay .

20 Do you have any reason to believe that the

21 deletion of names occurred as a result of the Supreme

22 Court order in 2013 ordering disclosure?

23 A Well, I will say that our first

24 responsibility is to our members and retirees and the
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1 confidentiality of their information so that any

information that is out there could put them at risk.2

Q3 So that's a "yes"?

4 A Possibly.

5 Q Do you recall that at some point subsequent

6 to your denying Mr. Fellner the names associated with

7 the raw data report, you requested alternatively a

2014 retiree report including only the names, years of8

9 service credit, gross pension benefit amount, year of

10 retirement and last employer?

11 A I'm sorry . Could you repeat that question?

12 Q I can repeat that . I try and make my

13 questions short but sometimes it just can't be done.

14 What I'm asking if you recall that at some

15 point subsequent to you turning him down for the names

16 to be included in the raw data feed, Mr. Fellner

17 requested alternatively a 2014 retiree report

including only the names, the years of service credit18

19 the gross pension benefit amount, the year of

retirement and last employer, in other words, an20

21 abbreviated report?

22 A Yes, I remember that.

Q23 Is it also accurate to say that you refused

24 or did not produce this information as requested?
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1 A We didn't have a report that contained that

i nf ormati on so2 I told him we didn't have that report.

3 Q And you told him you wouldn't create one; i s

4 that also correct?

5 A I don't believe I said that but if we don't

have it6 we don't have to create one.

7 Q You stated in your declaration that the

declaration was done in support of the litigation for8

which you are now testifying; do you remember that?9

10 A Yes .

11 Q Is that still correct?

12 A Yes .

13 Q At what point did you become aware of the

14 litigation being filed against PERS?

15 A You know, I don't remember, months ago.

16 Q Okay .

17 Let me ask you if you remember this, at any

18 time prior to N P R I filing suit against PERS di d

19 you inform N P R I that the information that they

20 requested could be disclosed but the payment for

21 production would have to be remitted by N P R I to

22 PERS?

23 A At what time period?

24 Q Before the beginning of the litigation?
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1 A I don't remember ,

2 Q Okay .

3 You did mention in your declaration that some

4 amount of money would be required to produce the

information that N P R I requested;5
do you recal 1

6 that?

7 A I believe so.

8 Q But you have no recollection that before the

1 awsui t was f i 1 ed9 you advised N P R I that they could

10 pay a certain amount to compensate PERS for the

11 production of the records?

12 A It wasn't agreed that we would produce that

i nf ormati on .13 We say that to anyone who requests a

14 public record that they may have there might be

15 charges .

16 Q Okay .

As Operation Officer17 is one of your roles

18 responding to public records request or managing the

people who do?19

20 A I don't anymore. Our general counsel

responds to the public records requests.
21

22 Is that all of them or just the ones being
Q

asked for by people who are suing you?
23

24 All of them.A
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1 Q Okay .

2 At the time that you denied N P R I's

3 request, what was your understanding of what

4 constitutes a public record?

You know, a public record is5 A I don't know

how to define that.6

7 Q Okay .

8 Let me ask you the question you were given

hearing Exhibit 1 earlier?9

10 A Yes .

11 Q Do you still have that in front of you?

12 A Yes .

13 Q Is this a public record?

14 A Yes .

15 Q Okay .

16 Is the e-mail that you sent to N P R I

17 containing this attachment also a public record?

18 THE COURT: Hold on just a minute.

19 MR. HOSMER-HENNER: I'm going to object to

this entire line of testimony because I think it calls20

21 for a legal conclusion and this witness is not a

22 1 awyer . So I would ask to back up my objection to the

23 previous answer as well.

24 THE COURT: Mr. Becker?
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1 MR. BECKER: I'm only asking what her

understanding of what constitutes a public record.2

I'm not asking her for a legal3 conclusion.

4 THE COURT: If you phrased it that way, I

missed the first part, did you ask her what her5

6 understanding is I don't remember that?

7 MR. BECKER: That's what I have written on

here . I believe that's what I did but we can ask the8

9 court reporter or I can just reask it the way I have

10 it written.

11 THE COURT: The objection is overruled, you

12 can answer.

13 BY MR. BECKER:

14 Q Do you need me to reask it?

15 A Yes .

16 Q Okay .

17 My question was what is your understanding of

18 what constitutes a public record?

19 A You know, I'm learning everyday what

20 constitutes a public record. I know some examples of

21 what constitutes a public record but to define it, I

22 don't think I can do that exactly.

All right.23 Q

24 As someone who at least previously responded
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1 to public records on behalf of PERS are you f ami liar

with the Nevada Public Records Act Manual for state
2

3 agencies?

4 A Not real 1 y , no .

5 Q Okay .

May I approach the witness, your Honor?
6

7 THE COURT: Yes.

MR. BECKER: Let the record reflect I'm
8

handing one of these to opposing counsel.
9

10 BY MR. BECKER:

11 Q N P R I counsel represents that that's a

12 manual provided to state agencies to instruct them how

13 to respond to public records request.

14 Is PERS an agency of the executive branch of

15 the State of Nevada?

16 A No .

17 Q How would you describe PERS if it's not a

18 branch of the if it's not within the executive

19 branch?

20 A We're a non - execut i ve branch. We ' re quasi

21 State I guess you would call it. We 're outside the

22 executive branch of government.

So do you believe that the manual
23 Q

in front of

24 you wouldn't apply to you?
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1 A I believe some of it does.

2 Q Do you believe the portion relating to what

3 constitutes a public record applies to PERS?

4 A I really don ' t know .

5 Q Okay .

Permission to approach again, your Honor?6

7 THE COURT: Go ahead.

BY MR. BECKER:8

Okay .9 Q

10 This is a diagram which purports to

11 demonstrate which agencies within the Nevada state

12 government are within the executive branch.

13 A Uh - huh .

14 Q Do you see that roughly in this position PERS

15 is located under the executive branch?

16 A Yes .

17 Q We'll authenticate with our witness

18 MR. HOSMER-HENNER: I would just ask who

19 created this document?

20 MR. BECKER: I'll authenticate that with our

21 witness. It is in small print.

22 I'll respond to his earlier this was

23 produced in November of 2016 by the Legislative

24 Counsel Bureau, it came from their Web site but again
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1 I will authenticate it with our witness because he's

the one who produced it.2

BY MR. BECKER:3

4 Q Could you turn to Page 4, paragraph one of

not this diagram obviously but the manual?5

6 THE COURT: I'm sorry, did you say Page 4?

7 BY MR. BECKER:

8 Q Yes, Page 4 paragraph one, and when I say

9 paragraph one, I mean the first full paragraph.

10 A Yes .

11 Q And could you read the first sentence

12 contained therein?

13 A "As used in the act the term all public

14 books and public records includes everything within

15 the definition of official records in NRS-239.080,

16 Subsection 4 with the exception of those official

17 records which are explicitly declared confidential by

18 law."

19 Q Okay .

20 And then there's a section of NRS-239.080

21 that's directly below what you just read could you

22 read 4 B for me, please?

23 A "Information stored on magnetic tape or

24 computer laser or optical disk."
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1 Q I would like you to actually read 4 as well?

A2 "As used in this section, officer state

record includes without limitation any3 and B?

4 Q Yes .

5 A Do you want me to read all of 4?

Q Well, I basically just wanted you to read 46

7 and subparagraph 3.

A "Information stored on magnetic tape or8

9 computer laser or optical disk."

10 Q Okay .

11 Is it accurate to say that PERS maintains and

12 can access the data requested by N P R I i n some data

13 file or some combination of data files?

14 A We would have to write a program in order to

15 capture that data.

16 Q So that's a "yes"?

17 A Yes .

18 Q Does PERS maintain any data file that

19 correlates name with social security number?

20 A I don't know what you mean by that.

21 Q Okay. I'm not a technical person either but

22 I'll see if I can get to what I'm trying to ask.

23 Does PERS maintain any data file, any file

24 that associates or correlates maybe is a better word
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1 a PERS recipient's name with that person's social

2 security number?

3 Individual files, yes.A

4 Q Any others?

5 A I'm not sure what you mean by that.

6 Q Are there any other files, other than the

7 individual files, that correlate a retirees' name with

their social security number?8

9 A No, not outside of our CARSON system.

10 Q Are you familiar with a report designated by

11 PERS as the Monthly Payment Register?

12 A Yes .

13 Q Have you ever submitted a copy of the Monthly

14 Payment Register to anyone working at N P R I?

15 A Yes .

16 Did you redact any information from theQ

17 Monthly Payment Register prior to sending it to N P R

18 I?

19 A Social security number.

20 Q Okay .

21 Are there names in the Monthly Payment

22 Regi ster?

23 A Yes .

24 Q So this is a record that does have outside of
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1 the individual file

A2 That's generated monthly.

Okay, let me finish my question, I appreciate3 Q

4 that .

5 That is a report or a file that does contain

both the social security number and the name of a6

7 retiree outside of the personal outside of what you

8 call the individual file; correct?

9 A It's generated monthly so it's not something

10 we contain at all times it's a new report each month.

So I'm sorry ,11 that I was confused by your question.

12 Q Wei 1 my question I think is pretty simple

13 and that is that is a report that PERS generates

14 outside of the individual file that contains both the

15 social security and the name of the retiree?

16 A Yes .

17 Q Okay .

18 Did the raw data feed that you sent to Mr.

19 Fel 1 ner in 2014 and I'm talking about the one that

20 you sent in 2015 for fiscal year 2014, prior to

21 redaction, did that contain the social security

22 numbers of its recipients?

23 A Yes .

24 Q I may have asked this again and I apologize
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1 if I did they can object asked and answered but if a

2 Nevada citizen requested a copy of the e-mail you sent

3 to N P R 1 1 s Mr. Fellner with either the Monthly

4 Payment Register or the 2014 raw data feed, you would

5 regard this as a public record?

A6 Yes .

7 MR. H0SMER- HENN ER : Your Honor, I would renew

8 my objection because that's like last time asking her

to decide whether a specific document is or is not a9

10 statutory public record.

11 THE COURT: Sustained. I didn't hear the,

12 "in her understanding." The objection is sustained.

13 BY MR. BECKER:

14 Q Okay .

15 At the time that you sent e-mails to Mr.

16 Fellner with the 2014 raw data feed and the monthly

17 registers, is it your understanding that those were a

18 public record?

19 A Yes ,

20 Q To the best of your knowledge did either of

21 the records requested by N P R I that are the subject

22 of this lawsuit ask you to disclose any person's name

23 in combination with their social security number?

24 A I'm sorry . Can you repeat the first part of
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that?1

2 Q I'm happy to do it.

3 To the best of your knowledge, did either of

4 the records requested by N P R I that are the subject

5 of this lawsuit require you to disclose any person's

name in combination with their social security number?6

7 A No .

8 Q The same question but any person's name in

9 combination with their driver's license number?

10 A No .

11 The same question but any person's name inQ

12 combination with their bank account credit card

13 number or debit card number?

14 A No .

15 The same question but any person's name inQ

16 combination with any medical identification number?

17 A No .

18 The same question any person's name inQ

19 combination with a user name unique identifier or

20 e-mail address, residence address?

21 A No .

22 Q Okay .

23 I think I'm finished, your Honor, but if you

24 could give me like 30 seconds?
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1 THE COURT: Go ahead.

2 MR. BECKER: No further questions at this

3 time, your Honor .

4 THE COURT: I have a few questions I want to

5 ask her and then I'll turn it back to you.

6 So I think I heard you say that a new program

7 has to be written time every time a report is prepared

8 for the actuary?

9 THE WITNESS: Yes.

10 THE COURT: What's involved in preparing that

11 program?

12 THE WITNESS: I'm not a technical person

13 either but each individual field that is required for

14 our actuary to calculate our ultimate liability has to

15 be specifically written and then captured.

16 THE COURT: So is a new program written every

17 year or is the program from the year before modified

18 to adjust for the differences?

19 THE WITNESS: I believe a new program is

20 written every year.

21 THE COURT: Do you know how much time it

22 takes to write the program?

23 THE WITNESS: I don't.

24 THE COURT: Is that done in house does
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1 somebody at PERS does that?

2 THE WITNESS: In combination with our

3 computer contractor, Apex.

4 THE COURT: Do you know how long it takes?

5 THE WITNESS: I don't.

THE COURT: Those are the only questions I6

7 have. No, that's fine, you're fine. Go ahead.

8 REDIRECT EXAMINATION

BY MR. HOSMER-HENNER9

10 Ms. Price, I want to discuss the paymentQ

11 registers that you talked about briefly.

12 Yes .A

13 Could you describe what a payment register isQ

and what information it contains?14

15 It's a report generated monthly of all of ourA

16 benefit recipients with their name, social security

17 number, gross amount and net amount, it's just like a

18 check register, it's all direct deposit and all folks

19 who receive a physical check.

What is that payment register used for?20 Q

21 It is transmitted to our bank so it's aA

validation point for our bank that these are the22

23 checks that we sent out this particular month and the

24 amounts .
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1 Q Does that payment register provide a benefit

2 to the reti rees?

3 A What do you mean by that?

4 Q Is part of the reason to do that to actually

validate that the right people are receiving funds?5

Yes .6 A

7 Q Can you elaborate a little bit on why the

8 payment register started being created?

Well, to give you an example, if a physical9 A

10 check was sent out to a particular person we wanted

11 to make sure that our bank had the exact amount the

12 check was written for and not the different amount.

13 Does that help the bank combat fraud?Q

14 Yes .A

15 Q And how does it do that?

16 By validating what we originally sent to themA

17 with that Payment Register Report.

18 Q Are you familiar with prior litigation that

19 PERS was involved in concerning employment registers?

20 A No .

21 Q Do you recall PERS being ordered by any court

22 to produce these payment registers?

23 A No .

24 Q Do you still have the Public Agency Manual in
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1 front of you?

2 A Yes .

3 Q Could you please turn to Page 5, the third

4 bullet point at the top. This is the Nevada Public

5 Records Manual from 2014. Could you read that third

6 bullet point?

7 A "An agency is not required to organize data

8 to create a record that doesn't exist at the time of

9 the request but may do so at the discretion of the

10 agency if doing so is reasonable."

11 Ms. Price, would you describe your responseQ

12 to Mr. Fellner as following that guidance contained

13 with the Nevada Public Records Manual?

14 A I basically said that we didn't have a record

15 that had already existed given the request that he had

16 and we weren't obligated to create one.

17 Q Couldn't the fiscal year 2014 raw data have

18 been generated via the computer program to include

19 retire names originally?

20 A Originally, yes.

21 Q Did the fiscal year 2014 raw data include

22 ret i ree names?

23 A No .

24 Q Was the actuary able to value the Nevada PERS
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1 system based on this raw data?

2 A Yes .

3 Q When N P R I made the request to you for a

4 version of this report that included retiree names

did you have any document that could have satisfied5

that request?6

7 A No .

8 Q No further questions, your Honor.

THE COURT: Any cross?9

10 MR. BECKER: No, your Honor. I think we're

11 fine.

12 THE COURT: You can step down.

13 Did you want to have or have you already had

14 marked a copy of the manual?

15 MR. BECKER: I was going to authenticate that

with him but let's see16 we had Exhibit 1, 2 that would

17 have been Exhibit hearing Exhibit 3.

THE COURT: Thank you, Ms. Price. Would you18

19 get those exhibits from her for a moment.

So you do want to have it marked as20

21 Exhibit 3?

22 MR. BECKER: Yes, your Honor.

THE COURT: Wei 1 , did you23 Mr.

24 Hosmer - Henner did you want these two exhibits marked
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1 as exhibits to this hearing?

2 MR. HOSMER-HENNER: Yes.

3 THE COURT: So then the answer to petition

4 what he referred to as Exhibit I think that was

5 referred to as Exhibit 2.

6 MR. BECKER: That's correct.

7 THE COURT: This one and the raw data 1 and

the manual 3, did you want this diagram marked?8

MR. BECKER: Yes, your Honor.9

10 THE COURT: We'll mark that as 4, do you have

11 a copy of that too?

12 MR. HOSMER-HENNER: Your Honor, I think the

13 order of those may have been mixed up. I think I

discussed the answer first, it would be Exhibit 1 and14

15 then the raw data second.

16 THE COURT: That's right you were referring

17 to Exhibit 2, the attachment.

18 MR. HOSMER-HENNER: That's correct.

19 THE COURT: Okay.

Well, whatever she's got marked now, we'll20

21 sti pul ate . Exhibit 3 is the manual and 4 is the

chart .22

23 MR. BECKER: That's the way we referred to

them in testimony so it's probably best that we stick24

57
SUNSHINE REPORTING SERVICES (775) 323-3411

JA000387



1 with that.

2 THE COURT: You don't have any other

3 witnesses?

4 MR. HOSMER-HENNER: We have no other

5 wi tnesses .

6 THE COURT: Mr. Becker?

7 MR. BECKER: Thank you, your Honor.

8 I would like to call to the stand Robert

Fel 1 ner .9

10 THE COURT: Would you stand please face the

11 clerk here and raise your right hand.

12 (The witness was sworn.)

13 THE COURT: Go ahead and have a seat.

14 Go ahead .

15 MR. BECKER: Thank you, your Honor.

16 ROBERT FELLNER

17 EXAMINATION

BY MR. BECKER:18

19 Q Mr. Fellner, where do you live?

20 A Las Vegas , Nevada .

21 Q And where do you work?

22 A The Nevada Policy Research Institute.

Q What is your job title at Nevada Policy23

24 Research Institute?
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1 A I'm the Director of Transparency Research.

2 Q And how long have you been in that position?

3 A I've been with N P R I for three years, that

4 role has kind of evolved so I would say roughly a year

and a half two years in this specific role.5

Q6 Can you tell me your job title one more time?

7 A Director of Transparency Research.

8 Q Okay .

9 And what does that job entail?

10 A So I do a lot of work on government

11 transparency with a heavy focus on public pay and

12 pension. I write commentaries, studies and analysis

13 but the bulk of my job I would say is interacting with

14 governments both here in Nevada and California through

15 the Public Records Act getting pay and pension data

16 formatting it and acquiring it and putting it on our

17 transparency Web sites.

18 Q Okay .

19 And why California?

20 A About three years ago, N P R I, after the

21 tremendous success of Transparent Nevada decided to

22 expand the government transparency to California and

23 that's so we run a Transparent California Web site

24 as wel 1 .
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1 Why is it important to Nevada Policy ResearchQ

2 Institute and their mission to have and publicize

3 this information with which you work?

4 A Sure. So I mean we believe a functioning

5 democracy requires an informed electorate and in that

end, Nevada like most states, government employee6

7 compensation is the largest expense of any category of

8 expendi ture . So getting that information to the

9 public in an easy to access fashion that's complete,

10 it's actually really important when it comes to salary

11 and pension and accurate is vital to that mission.

12 Q You testified moments ago that you monitor

13 public employee retirement transparency nationwide; is

14 that correct?

15 A Yes . As part of my pension work, while we

16 have a primary focus obviously here in Nevada and with

17 our sister side California, I do monitor situations

18 nationwide and then have been called to look into

pensions in other states as well.19

20 Q And what, if any, comparisons can you draw

21 between the information made available to you by

22 Nevada Retirement PERS as compared to other states?

23 A Sure . So Nevada PERS decision to withhold

24 names and pensi on - rel ated data stands in stark
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1 contrast to the vast majority of states nationwide

where this information is public2 it's readily

3 available. They've been publicizing it for years. I

4 know the state of New Jersey the actual government Web

site, publishes it themselves, the actual state does,5

but the vast majority I believe about 35 states will6

7 make it public.

8 Q Okay .

9 Do you remember executing an affidavit

10 relating to the case in which you're now testifying?

11 A Yes .

12 Would that have been on or about August 18,Q

13 2016?

14 Yes .A

15 Is there anything in your affidavit that youQ

16 now believe to be inaccurate?

17 A No .

18 You saw me present a couple of documents toQ

the court a little bit earlier, one was described as19

20 Exhibit 4 which was an organizational chart. The

21 other one was a manual regarding how state agencies

22 comply with the Nevada Public Records Act.

23 A Sure .

24 This was with the organizationalQ I don't
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1 think they're still on the stand, are they?

2 THE COURT: They're not, we can have them

3 MR. BECKER: May I?

4 THE COURT: Yes.

BY MR. BECKER:5

6 Mr. Fellner, are those both reports withQ

7 which you're familiar, documents I should say?

8 Yes .A

9 Do you remember providing those to me at someQ

10 point in the last several weeks?

11 Yes .A

12 Can you describe where each of those cameQ

13 from and how you acquired them?

14 A So the manual came from the NevadaSure .

15 State library Web site. I bel i eve the U R L is

16 nsla.nv.gov and the hierarchy of the departments

17 that's from the Legislative Council Bureau Web site as

18 wel 1 .

19 Q Okay. Thank you.

You stated earlier that your job entails20

collecting data from public entities both in Nevada21

and California and posting it on transparency Web22

sites operated by N P R I. On what occasion, if any23

24 have you had an opportunity to interact with Nevada
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1 Public Employees' Retirement System?

2 A Very frequently. For many years I've been

interacting with them, making requests for data3

4 sometimes just asking questions about how the system

5 works, so very, very frequently.

6 Q Okay .

7 So I think you heard earlier that someone

referred to Public Employee's Retirement System of8

Nevada as Nevada PERS, will you understand that I'm9

10 talking about the Public Employee's Retirement System

11 if I abbreviate that?

12 A Yes .

13 All right.Q

14 What difficulty, if any, have you had with

15 securing public records from Nevada PERS?

16 A Well, obviously the difficulty occurred when

17 the Nevada PERS didn't provide names with the raw data

18 feed for the fiscal year 2014 report, like they were

found on the 2013 report.19 So that was the big issue

20 is when they refused to provide names and also to

21 provide any type of report with just the pension

22 specific data points which was the only data points

23 we've ever been interested in when I followed up for

24 possible alternatives to satisfy the purpose of our
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1 request .

2 Q When, if at all, did PERS ever indicate they

would make the requested record available and only if3

N P R I paid the production costs?4

5 A That was never communicated to me. All of my

6 requests and all my supplemental requests were met

7 with, "we're not required to create any records," it

8 was a very flat refusal. The only time I ever saw

9 anything about production fees was in Mrs. Price's

10 declaration of September 2016.

11 Q And you believe that to have been filed after

12 the lawsuit was filed; correct?

13 A Yes, of course.

14 Q All right.

15 One of the issues that seems to have come up

16 in earlier testimony is the issues of names on these

17 Why is it so important for N P R I and inreports .

18 the public to know the names of these PERSturn ,

19 recipients, as you testified happens in other states?

20 A Sure.

21 Well, in Nevada I would argue it's even more

22 Names are necessary to know whether orpronounced .

23 not Nevada PERS is operating under the confines of its

24 legislative mandate. So the very first sentence in
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1 NRS-286 which is the Public Employees Retirement

2 System states, the purpose of PERS is to quote,

3 "provide a reasonable base income to those whose

4 earning capacity has been removed or substantially

5 reduced," end quote.

6 Through the publication of names when they

7 were released we learned that is not happening in

8 several cases . That there are people who have gone on

9 who are in their 40 1 s who are earning even more while

receiving a $100,000 or more PERS benefits.10 Who in

11 other words, are receiving benefits despite having

12 earning capacity that remains stable or in some cases

13 gone on .

14 So one subjective opinion of that is largely

15 irrelevant but to our purpose, these expenditures are

16 paid with taxpayer dollars. So it's relevant to

17 taxpayers to know how their money is being spent but

18 the other side of the question is what is the purpose.

19 Now, we would argue that the taxpayer says

20 what is the purpose of this program. They might look

21 to the text of the law and say it's to provide a

22 reasonable base income to those no longer able to

23 work . They might look to PERS mission statement

24 assume that's the case. The publication of names
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1 reveals that's not the case or in other words the

publication of names reveals that the tax paying2

public is largely in the dark about the actual3

reality, the actual policy of how it's operating as4

5 opposed to the stated purpose.

So there's a variety of other vital6

7 importance for names. A big one is the people who

8 oversee and make changes to the system, legislatures

and to some degree, the PERS board directly benefit.9

10 So in my research I mean there's familiar faces who

11 lobby for changes end up on the board that are now

12 drawing very large benefits and it seems important

13 that the public should be able to see that the people

14 drafting these policies if they directly profit in

15 some cases to the extent that they can profit.

16 There's a variety of other reasons that kind

17 of deal with waste, fraud and abuse. Nevada PERS like

18 most public pensions are kind of inherently opaque so

19 it's very hard to really figure out what someone's

future pension will be because there's a lot of20

different variables of what affects that.21 There's

22 certain types of pay, the years of service. There are

multipliers, and we found that simply publicizing the23

exact number is a maximum way of increasing the24
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1 public's understanding of the system as opposed to

saying regul ar pay2 standby pay, then you get a 2.5

multiplier at 55. You calculate it.3 I mean that's

4 very hard for the lay person to get.

5 There's actually been documented cases of

6 abuse . There was a parks worker in the City of Las

7 Vegas who was for years logging overtime pay excuse

8 me, callback pay which does inflate your future PERS

9 benefit and an internal audit later revealed that was

10 i nappropri ate . So that was an example of the

11 importance of being able to monitor this.

12 Along those lines, another example of abuse

13 is disability fraud. In California, they have a hot

14 line where people can call in to document cases and

15 they recently, unfortunately, found that was happening

16 and the Cal PERS specifically praised the public

17 bringing it to their attention.

18 To my understanding, there's no government

19 agency or single government employee in Nevada tasked

20 with looking into potential disability fraud. I mean

21 that's an unfortunate reality but it does happen and

22 obviously, if someone it's public if someone is

23 drawing a disability pension if they're like working

24 somewhere full-time or competing in combat sports or
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1 some of these other things have happened that can

2 help farad out that type of abuse. So those are some

3 of the reasons that I think it's pretty important I

4 mean critical to have names, actually.

5 Q Thank you for that .

6 You heard earlier that the Siegel report

7 doesn't contain names and somehow satisfies PERS'

mission even though it doesn't create names;8 why is

9 this Siegel report which is made public we understand

10 itself in and of itself inadequate?

11 A So it's two totally different functions. The

12 Siegel report is to calculate the funds' liability.

13 So names are irrelevant to do that, it does it, it

14 does its purpose, right.

15 Including names goes to everything I just

16 spoke of, what is the system actually doing. In this

17 case, it's not limited to the confines of the

legislative mandate, it's doing something else18

19 looking into double dipping, potential abuse, tracking

the individuals who lobby for enhancements or improved20

enhancements and how it benefits them and things21

22 pensions spiking, things of that nature.

23 So they're just totally separate areas of

24 interest I guess or objectives. One is valuating the
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funds' liability. The other is informing the public1

of what the fund is actually doing and what their2

money is going towards.3

4 Q Okay .

What documents, if any, have you reviewed in5

preparing to testify today?6

So I reviewed my affidavit, the answer, Ms.7 A

Price's declaration.8 I'm blanking on V a r i a

declaration or the Jones9 I know there's two

10 decl arat i ons .

11 Q Are you referring to the Johnson declaration?

12 A Yes, Johnson declaration.

13 I reviewed the state manual and all my

14 historical correspondence with Ms. Price and PERS

15 1 eadi ng up to this.

16 Having done that, what reasons, if any, doQ

17 you have to believe that PERS actually maintains the

records that you're seeking?18

19 A I mean, they state it. Ms . Pri ce states it

in her declaration that they have a data base that can20

query various fields of category which are the fields21

22 some of which are the fields we want. We don't

want all of them but because PERS has historically23

said, "we will only give you what exists," we received24
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1 the raw data feed with more than what we wanted but it

2 still satisfied our request.

3 The fact that they were able to produce it in

4 2013 and then, of course, the fact that all we're

5 asking for is the linkage of names and social security

6 numbers and it's been communicated to me that that

7 information exists, it's produced every month on the

8 payment register but obviously redacted before

9 publ i cati on .

10 Q Okay .

11 You testified earlier that you never received

12 a request for payment of production of records?

13 A Correct .

14 Q Rather they were just denied to you?

15 A Yes .

16 Did N P R I ever refuse to pay any suchQ

17 production costs?

18 No. We were never presented with that optionA

it was very clear and repeatedly that it was not19

20 avai 1 abl e at all.

21 It sounds like you deal with a lot of dataQ

22 and compiling it, do you have occasion to use Excel

spread sheet?23

24 Yeah, I use Excel constantly for years andA
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1 gather thousands of different spread sheets from

thousands of different governments in varying degrees2

of format and input them into uniform format for our3

4 Web site so yes , I do .

5 Q All right.

6 I have a question for you, based on your

7 experience with Excel, if you had the 2014 data feed

with social security numbers, not that you ever asked8

9 for them, and you had the monthly register with social

10 security numbers which, of course, also has the names

11 as was testified to earlier if you had the raw data

12 feed and the monthly register for the same period of

13 time, for the same moment in time how long would it

14 take you using Excel to produce a record that

15 associated the raw data feed with the recipient's

16 name?

17 THE COURT: Hold on, Mr. Fellner.

18 MR. HOSMER-HENNER: I think this is

19 approaching expert testimony concerning the length of

20 time it would take to generate a record. I understand

21 he's used Excel, but our witness has testified that

22 this work is not done in Excel and that these records

23 are maintained using data base.

24 So I would object based on lack of foundation

71
SUNSHINE REPORTING SERVICES (775) 323-3411

JA000401



1 and as well as lack of relevance.

THE COURT: The foundation objection is2

sustained.3 I'm not sure that his use of Excel and the

4 PERS use of the CARSON program I ' m not sure we' re

5 talking about the same ground there and the second

6 objection I'm sorry, was?

7 MR. HOSMER- HENNER : Lack of relevance based

on how long it takes them.8

9 THE COURT: That objection is sustained as

10 wel 1 .

11 MR. BECKER: I can lay a deeper foundation

12 for his ability to combine two different

13 THE COURT: Go ahead.

BY MR. BECKER:14

15 Explain how it is,Q to the court if you could

16 that you would have the knowledge and expertise

17 necessary to take the two files I mentioned if they

18 had the social security numbers attached and could

19 answer the question that I asked about how long it

20 would take?

21 A So the question is if you have twoSure.

22 one with two columns of data and anotherreports

23 report with just one column but they're identical and

24 taking the report with just one column and matching
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1 that with the missing column off the second report,

that's something I've done thousands of times2 it's

standard it would take less than five minutes.3

4 Excel has a formula called "The Look Up"

which does that where you say look up, find, for5

instance, social security number. In the other6

7 report, once you find it put the name that ' s

associated with it.8 I mean that's almost as basic as

possible. So that's something that I've done9

10 thousands of times it takes less than five minutes.

11 Now, you were here when Ms. Price testifiedQ

12 that this raw data feed was supplied to the actuary in

13 some sort of what I would describe as some funky

14 format with commas separating, is that the same way

15 you received this?

16 A No. The 2014 was sent to us in Excel format.

17 The 2013 was the CSV format, the funky format you were

18 referring to.

19 Q So given you dealt with the 2013 funky

20 format that's something you're able to decipher and

deal with?21

22 Yeah. You could turn that into Excel inA

about five to ten minutes or I did.23

24 All right.Q

73
SUNSHINE REPORTING SERVICES (775) 323-3411

JA000403



1 Just a few more questions. At what point, if

2 at all did you or N P R I request that PERS produce

3 any record containing a person's name and in

4 combination with their social security number?

5 A Never requested that.

6 Q How about their name in combination with

7 their driver's license?

8 A Never .

9 Q How about their name in conjunction with a

10 bank account credit card number or debit card number?

11 A Never .

12 Q Their name in combination with any medical

13 identification number?

14 A Never .

15 Q Their name in combination with any user name

16 unique identifier, e-mail or residence address?

17 A Never .

18 Q All right.

19 You stated earlier that in preparation for

20 today's testimony, you reviewed the Johnson well

21 you said initially Jones, but you changed that to

22 Johnson and Varia declarations, without asking you to

23 comment on the validity to the harm to which they

24 allude, what if any of the data points they reference
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1 as contributing to potential harm have you ever

2 requested from PERS?

3 A Well, both declarations speculate to harm

4 that might occur

5 MR. HOSMER-HENNER: Your Honor?

THE COURT: Hold on.6

7 MR. HOSMER-HENNER: I think this is basically

asking this lay witness to comment on our two expert8

decl arati ons .9 I'm not sure that any of this testimony

10 is proper within the scope of his knowledge or really

within the scope of his ability to testify about his11

12 opinions about these declarations.

13 THE COURT: We may get there but I don't

think we're there yet.14

15 The objection is overruled. Go ahead.

BY MR. BECKER:16

17 Q I'm not going to go any further down this

18 road .

19 I'm really just asking wel 1 , did you

remember my question?20

21 A Yeah . So both declarations speculate to harm

that might occur when names are released in22

23 conjunction with data points that we never requested.

24 So one of the examples they outline is names
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1 with residents, names with sex and date of birth. In

all the circumstances when they say harm might occur2

if you release names with these various data points,3

4 those if conjunctive is the right word, data poi nts ,

5 we've never requested any of them.

6 Q All right.

7 What, if any, contact information is made

available to a person doing N P R I's transparency Web8

9 sites?

10 A There's a contact page that says "Contact

11 " with a contact form on the Web site itself.us

12 Q Wei 1 who at N P R I would be contacted if I

13 went to that Web site and tried to access that

14 contact?

15 A Sure. If you submitted a message to the

16 contact form of the Web site, it would get to me, my

17 e- mai 1 .

18 Q What, if any, complaints have you ever

19 received of alerting you to a fact that a Nevada PERS

recipient was the victim of a cyber crime as a result20

of N P R I21 s publication of retiree data on

22 TransparentNevada.com?

23 A I don't recall receiving any complaints like

24 that ever.
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1 Q No further questions at this time.

2 THE COURT: Cross-exam?

3 MR. HOSMER- HENNER : No questions on

4 cross-examination.

5 THE COURT: Thank you. You can step down.

6 THE WITNESS: Thank you, sir.

7 THE COURT: Mr. Becker, any other witnesses?

8 MR. BECKER: No other witnesses, your Honor.

THE COURT: Any rebuttal?9

10 BY HOSMER- HENNER : No, your Honor.

11 THE COURT: Is either side interested in

12 submitting any additional briefing based on any

13 testimony, Mr. Becker?

14 MR. BECKER: I would be interested in doing

15 that especially if you're going to strike my reply.

16 THE COURT: Mr. Hosmer-Henner?

17 MR. HOSMER-HENNER: Well, I would certainly

18 be interested to some sort of response to that

19 additional submission but I don't think that based on

today's testimony, any additional briefing is20

21 warranted from either side.

22 THE COUR: What issue or what is it that you

23 would want to brief, if you were given that

24 opportuni ty?
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1 MR. BECKER: Well, I cited some California

2 cases that are really on point on this.

3 I still maintain that the real issue in this

4 case is a pure question of law and that is whether you

5 know Blackjack Bonding which modifies both the 2014

personnel point they made as well as Reno Newspapers6

V PERS, the only issue is a legal one and that is7

whether PERS has a duty to compile two existing8

records that being the Monthly Payment Register and9

10 the raw data feed such as to satisfy N P R I's request

11 but because I didn't really get a chance to respond in

12 because you struck the reply even though I sortmy

13 of thought I could file that based on your order but

14 I'd like to include that but if I could just if I

15 could move the court to include that instead of

16 somethi ng else I would be satisfied with that.

17 THE COURT: Do you have an objection to that?

18 MR. HOSMER-HENNER: If the reply was being

submitted solely for its legal arguments and not as a19

separate motion with all the corresponding motion20

practice, we think that that reply coupled with our21

opposition if that would satisfy Mr. Becker22 I don't

think we would have any objection to that.23

24 THE COURT: I'll allow it then.
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1 How much time are you going to need to

2 prepare your brief?

MR. BECKER: I'm not going to do it.3 If

4 you ' 1 1 accept the reply that's already been filed and

5 today's testimony, I think we're fine.

6 THE COURT: I guess I had a different

7 thought .

8 MR. HOSMER-HENNER: I think that's what I

9 said, I thought that's what he agreed to.

10 My understanding he had filed a motion for

11 judgment on the pleadings combined with the reply. My

understanding was that he would be satisfied if that12

13 was permitted to be part of the record as a supplement

14 to their original petition and then, of course, our

15 opposition to that reply slash it's our opposition

16 and our motion to strike I believe that would be

17 submitted as sort of a supplement to our answer to the

18 petition.

19 THE COURT: All right.

20 I know you went first, it's actually

you're plaintiff,21 do you want to make a closing

22 argument?

23 MR. BECKER: My closing argument is the one I

24 actually just made that I believe that case is a pure
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1 question of law case.

2 The harm I mean, there's no statute that

3 makes these records confidential. The legislature is

4 very clear that the records should be produced absent

5 that or the balancing test. We think they can't win

the balancing test on the evidence before the court
6

7 because as I alluded to earlier the best they've come

8 up with is evidence of speculative harm.

9 We've introduced testimony that said even

10 though 55,000 people have been posted, until very

11 recently, we haven't received a single complaint that

12 someone was a victim of a cyber crime. So if the

13 balancing you've also received testimony as to how

14 important N P R I believes it is that the public have

15 access to this information.

16 So we think we win the balancing test hands

17 down because there's no statutes making this

18 confidential . We think it's a pure question of law

19 whether they have a duty to compile records as was

held in Blackjack Bonding.20 So that's I wasn't

21 really prepared to do a closing argument on the merits

22 of the case but off the top of my head that ' s about

the way we see the case still .23

24 THE COURT: Mr. Hosmer- Henner?

80
SUNSHINE REPORTING SERVICES (775) 323-3411

JA000410



MR. HOSMER-HENNER: I believe I have about1

two hours remaining to do my summation so.2 I think I

probably won't use all of that and just provide a very3

4 short summation based on the papers we've already

5 presented .

There are pure questions of law, and we think6

the Supreme Court really clearly answers that pure7

question of law in PERS versus Reno Newspapers where8

it stated that, an agency did not have to search for9

10 and compile information from individual's files or

records .11 That's a clear statement of law from PERS

12 versus Reno R G J Reno Newspapers that continues

13 even after Blackjack Bonding.

I think we've clearly distinguished why14

Blackjack Bonding doesn't apply here but we ask this15

16 court to recognize two bright lines and the first is

that the information that N P R I requests is17

confidential by statute. Under NRS-286.110 and18

NRS-286.117, they clearly state that an individual19

retirees' files are confidential and what we have here20

is a request for those individual21 files in aggregate

format it makes no more sense to say that this raw22

data feed suddenly becomes subject to the public23

records disclosure because it's a snapshot of the24
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1 entire data base than it would be to say that the

electronic data base because it's a unitary aggregate2

data base is subject to disclosure under the Public3

4 Records Law just because it exists in a format that's

5 not the old school method of having each individual

member or retirees' files in a separate file folder.6

We've moved past that7 the archaic description of what

constitutes an individuals8 file and now clearly

recognize that those electronic files within the data9

10 base are still confidential.

11 N P R I the reason we filed our initial

12 motion in this case is because we strongly believe

13 that N P R I has changed and shifted their request

14 multiple ti mes . On one hand, they're asking for a

15 version of this custom raw data feed with the names

16 attached, but they seem to be simultaneously saying

17 they're not interested in all the other fields in this

18 raw data feed. They want a custom report with only

19 the five fields they are actual requesting. So they

20 don't need the recipient's sex. They don't need the

21 recipient's birth date, as long as they get the

22 five pieces of information that they're specifically

requesti ng .23 But that information is contained in the

24 CARSON data base in the individuals member files and
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only in those individual files1 it's not contai ned

anywhere else.2

3 So what we posited in our answer to the

4 petition is if N P R I's request is accepted, if this

5 spread sheet is deemed a public record, then what that

could mean is that PERS then turns around and says in6

7 order to protect our members we have an absolute

fiduciary duty to protect our members in the8

confidentiality of their information.9 Instead of

10 transmitting a spread sheet with 55,000 separate rows

11 we're going to transmit 55,000 spread sheets each one

12 of which is derived from a query about an individual's

13 specific member file, that information can be

di saggregat ed .14

15 There's no doubt technologically, we can

16 create a system where there's a documented each

17 i ndi vi dual reti ree each retirees' file that

18 contains the information that N P R I requests. So

19 the question is because it's put in aggregate format

20 and as PERS is required to do transmitted to an

21 actuary, does that information which is no more than a

22 collection a summary of everything within the

individual member files suddenly lose its status as23

24 conf i denti al . Our argument is if you take one
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1 confidential document and staple it to another

confidential argument it remains confidential and it's
2

all within the PERS system.3

4 The other bright line that we recognize and

that we hope the court recognizes as well5 is that PERS

has no duty to create documents in response to a6

7 public records request. In this regard, we have not

only the PERS vs. Reno Newspaper decision but the8

Nevada guidelines for public agencies that N P R I9

10 introduced themselves. We also have an attorney

11 general opinion and case law dating back from the

12 beginning of Nevada Public Records Law that recognize

13 don't have to create a document where none exists.you

14 Ms. Price specifically said yes, the raw data

15 feed could contain the retiree names it could contain

16 any custom report that N P R I requests. There are 25

17 separate columns on the raw data feed. N P R I could

18 theoretically ask for a report a custom report with

19 any of that information and any combination or

20 permutati on it could ask for some of those columns to

21 be combined with the payment register, it could ask

22 for all of those columns to be combined with the

23 payment regi ster .

24 The burden that could be imposed on a public
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1 agency from these type of public records request is

2 really limitless and as we argued in our papers it

3 turns the public agency and takes it away from doing

its job into becoming a research arm for organizations4

1 i ke N P R I .5 N P R I could turn to PERS at any

6 request a report and a spread sheet that'smoment

7 most convenient for it.

8 There's nothing stopping N P R I, and we

haven't heard anything in the papers why N P R I would9

10 be prohibited from asking for five data fields and

11 then the next day asking for a custom report with six

12 data col umns , that request doesn't just come from N P

R I. PERS receives requests from any number of13

14 organizations and media outlets for some collection of

15 this information and responded to each one of those

16 data requests .

17 Even if the burden on staff is incremental or

18 marginal to create a new report, that burden adds up

19 and that's why the Nevada Public Records Law has been

20 so clear that in every decision, a public agency

21 itself is not required to create a new document.

22 When PERS received N P R I's request, they

23 had the option of creating a report according to N P

24 R I, but under their interpretation of the statutes
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1 and of the Public Agency Manual they were not

obligated to create anything new.2 So N P R I

3 requested a document that didn't exist that's exactly

what Ms. Price responded.4 We don't have the document

in the format that you requested.5

6 N P R I wants to recognize a brand new

7 pri nci pal which is that there's a duty to compile.

This duty to compile is entirely contrary to PERS8

9 versus Reno Newspapers but we understand the

10 confusion here because the Supreme Court admittedly

11 may not have given the clearest guidance to lower

12 courts in its public decisions and in Blackjack

13 Bonding it held that a public agency could request a

14 document that didn't technically exist from a third

15 party vendor but the difference there was it was

16 costless, that request had been made multiple times

17 and it wasn't the creation of a new report by the

18 agency itself.

19 If N P R I ' s position is accepted we first

20 run into the issues or our first tier of response is

21 that this information is confidential and it doesn ' t

22 shed its confidentiality solely because of the format

23 in which it's organized which is either a complicated

24 separated value document intended only for consumption
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1 by the actuary's own data system or it's a spread

2 sheet that doesn't contain the names of retirees but

3 still contains a significant amount of information

4 about them.

5 Then the second and is still protected by

6 the confidentiality statute. The second line of

7 argument is that the agency, PERS has no duty to

8 create a report in response to N P R I's request. If

PERS had a report with the information that N P R I9

10 requested had a report, it used that report, its

employees looked at that report and used that report,11

12 that would serve the benefit of transparency by taking

13 that report and transmitting it to the requester but

14 it doesn't serve the benefit of transparency at all to

15 create a new report that no one in government is

16 using no one in government needs to look at and no

17 one is interested in except for N P R I that report

18 doesn't contribute to the public policy of the state

19 or the agency and it doesn't contribute to good

20 governess .

21 Our final argument is if you go past those

22 two arguments, the confidentiality and the lack of a

23 duty to create a new record, you end up with a

24 balancing test and although Mr. Becker felt that there
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was no need to call any witnesses to rebut our quote1

"speculative experts," what he failed to do was2

introduce any evidence at all to rebut their harms as3

4 described in both of their declarations.

5 I think the burden of proof here is sort of

6 misunderstood in the sense that we would have to show

7 actual harms of identify theft and that Mr. Becker

attempted to rebut that by saying that his particular8

9 Web site hadn't received any complaints of identity

10 theft. To be able for a retiree to know that they

11 had been subject to identity theft or fraud because of

12 anything released by PERS is an impossible burden for

13 us to demonstrate. We would actually have to be able

14 to introduce the FBI level testimony where they trace

15 that data and that use of the data to a particular

16 cyber criminal and then trace that back to the

17 That sort of information andparticular breach.

18 tracing doesn't occur even in corporate data breaches

19 where that information is disclosed and the recent

20 Yahoo data breach it's very difficult to show that

21 any cyber crimes in the future occurred because of

22 that particular data breach.

What PERS is primarily committed to is23

24 protecting the confidentiality of its members
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1 i nf ormati on that's why it created those payment

registers to make sure that its retirees were not2

defrauded and received the money that they were3

4 enti tl ed to . That's also why PERS takes these steps

5 to password protect its documents, to keep everything

6 confidential and to take all the training, all the

7 policies and procedures that you heard to make sure

that the information of the retirees is kept in an8

entirely confidential format, it transmits it only to9

10 an actuary who also signs a confidentiality agreement.

11 We think that it would impose an onerous

12 burden on a public agency to have to give up this

13 amount of information and a significant amount of

14 information about its members and retirees solely

15 because it's also required of by statute to compile

16 this information on a spread sheet and then transmit

17 it to an independent actuary.

18 So while there are clear questions of law we

19 also feel that the (inaudible) test strongly weighs

20 in favor of denying N P R I's petition.

21 THE COURT: I have a few questions for you.

I didn't want to interrupt you and break your flow of22

23 thought .

24 If the court adopts your position, then
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retired public employees, whatever benefits they're1

2 receiving are secret from the public, right? I mean

3 the public how would they get it under your

4 argument?

5 MR. HOSMER- HENNER : Under our argument, that

information is provided via these Monthly Payment6

7 Registers but there has to be a public document that

8 exists somewhere to receive it.

9 THE COURT: That's a different argument.

10 The monthly reports don't contain names. So

11 how I mean , I think what they're arguing is the

12 public is paying these checks every month but they

13 don't have any right to know who the checks are going

14 to or how much the checks are for?

15 MR. HOSMER-HENNER: Well, we think a

16 significant misunderstanding may be the case that

17 these retirees have invested a significant amount in

18 their own retirement and they were the ones who

19 contributed to this system.

20 THE COURT: I agree with that but that's not

an answer to the public who's paying it not being able21

22 to have access to any of that information?

MR. HOSMER-HENNER: The payment registers do23

24 contain the names of the retirees and that information
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1 is being released via court order. What that court

order said in front of Judge Russell was that that2

information is a public document that's created in a3

4 separate medium and transmitted to a separate bank so

that's considered a public record.5

6 THE COURT: But that's not what you're saying

7 here .

MR. HOSMER-HENNER:8 What we're saying is that

9 our information that's at a minimum, we're saying

10 that our raw data feed which we're providing to N P R

I contains information about all the retirees11 it just

12 doesn't include their name.

13 THE COURT: And Ms. Price said that it was

14 after that it was after Judge Russell's case that

15 they took the names out and she said that's because

16 the actuary doesn't need it and I understand that but

17 she said possibly it was changed because of that case

18 too .

19 So I'm still not hearing an answer to the

20 question of does the public not have a right to know

21 where their money is going to the public employees?

22 MR. HOSMER-HENNER: Let's assume the actuary

report wasn't created, the legislature declared that23

24 all of this information is confidential and that the
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public did not have a right to know because that1

information is located within the individual member2

files.3

4 So regardless of some grand description about

the public's right to know information, the5

legislature went on the exact opposite track and wrote6

7 in the statutes that this information how much

retirees are being paid is confidential by statute.8

THE COURT:9 So how is it not confidential in

10 the Newspaper case?

11 MR. HOSMER-HENNER: Well, we have our own

12 issues with that decision.

13 THE COURT: But that is the decision. I

14 mean, that's the law.

15 MR. HOSMER-HENNER: Well, in PERS versus Reno

16 Newspapers the court held this information is

17 confidential to the extent it exists in the individual

18 files. The Supreme Court's only decision was that if

19 that information in the individual files is created in

a separate medium apart from the individual files20

21 then it sheds its confidentiality.

22 We disagree strongly with that aspect of the

decision as it relates to this23 to our raw data feed

24 because we don't believe the raw data feed is a format
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1 or a medium separate apart from the individual files.

So it's consistent with the PERS versus Reno Newspaper2

3 case .

4 Our position is that that information is

5 protected by statute. The public does not have a

right to know that6 and PERS shouldn't be forced into

7 these extreme technological contortions to comply with

its obligation and it has a fiduciary obligation to8

keep that information confidential.9

10 THE COURT: So tell me I'm sorry, tell me

11 what evidence there is that PERS has to engage in

12 extreme contortions to produce this information?

13 Ms. Price said you have to write a program

14 but she didn't know how much time or what it would

15 take to do that in her testimony today. So I don't

16 know that that's I mean he's talking about five or

17 10 minutes I don't know that that's not true.

18 MR. H0SMER- HENNER : Her declaration said that

19 in order to comply with N P R I's request which again

we think there's some confusion about but for the20

21 purposes of their argument, they're saying they want

22 to append names to this raw data feed.

23 In Mrs. Price's declaration she stated that

24 it took two employees approximately two days each in
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order to gather this data pin the names and that it1

would cost approximately $12 300 in their staff time so

3 again that's the unrefuted evidence that we have and

4 Mr. Fel 1 ner

5 THE COURT: Well, for that report and I'm

going to talk with you in a minute about whether6

7 there's a duty to prepare the report but just assume

8 for a moment that there is under the Blackjack case,

what evidence do I have that it's going to take more9

10 than five or 10 minutes to generate the report that

11 they're requesting? Not that and perhaps it i s a

different report.12 Not putting the names with the

13 report that's already generated but just input I

14 want these five data fields of information, what

15 i nformati on what evidence is there that that's

16 going to take more than five or 10 minutes?

17 MR. HOSMER-HENNER: Ms. Price testified that

18 that was impossible because you couldn't recreate the

19 fiscal year 2014.

THE COURT:20 I'm not talking about I ' m

21 talking about preparing a new report today based on

the information that's in the computer today.22

MR. HOSMER-HENNER: N P R I ' s only request23

was for the fiscal year 2014 data.24 Going forward, Ms.
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Price testified that preparing a new report certainly

could be done but that it would take significant

1

2

3 employee time

4 THE COURT: That's not what she testified to

5 today .

MR. HOSMER-HENNER: To collect and validate6

7 the data .

8 THE COURT: And I'm not talking about

validating the information, I'm talking about putting9

10 it in a spread sheet with five rows of information. I

11 specifically asked her "How long would that take?"

12 "We would have to write a program."

13 "How long would that take?"

14 " I don ' t know. "

15 MR. HOSMER-HENNER: We don't have evidence in

16 the record about how long it would take to write a

17 program but based on what Ms. Price testified about

18 how long it takes them to create this 25 column report

and validate that data which is critical19 in order for

20 the data to have any meaning and accuracy it takes

21 them months involving 30 staff members.

22 This isn't a simple spread sheet it's an

antiquated data base that contains paper image files.23

24 So for them to do this is an annual task not a few
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minute type task.1

THE COURT: Regarding the balancing test, Mr.2

Fellner was correct, wasn't he, when he said that N P3

4 R I other than the name, hasn't requested anything

that your expert said could lead to a breach?5

MR. HOSMER-HENNER: We disagree with that6

because first of all,7 N P R I is narrowing their

8 request to a report that isn't just that report with

names, it's a report that has never existed, that PERS9

10 would have to create from scratch tailored expressly

11 to what N P R I requests. We think that burden is

12 extreme .

13 But also one of our experts one of our

14 witnesses at this point, Mr. Varia, testified that any

15 time you increase the amount of information about an

16 individual you expose them to additional risk of

17 cyber attack and what he said was if you combine the

18 names with another data point not necessarily an

19 address, anything, here would be the name of an

individual with their monthly benefit amount.20

What both of our witnesses stated and21

testified was that if you provided that information22

and release that to the public,23 it increases these

individuals to a much higher risk that may not ever be24
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1 able to be proven because you would have to catch a

criminal in another country, show that he used that2

data, prove that up and those criminal convictions are3

extremely rare.4

In that situation5 you have an individual

who's susceptible to all sorts of what Mr. Johnson6

described as spear fishing attacks where they say your7

benefit amount of $3,416 a month is at risk or needs8

to be updated.9 When that e-mail comes into a person

10 in a vulnerable population, they see their name. They

11 see information about them that's accurate their

12 monthly benefit amount, that increases the risk. They

cl i ck on that e-mai 113 and expose themselves to fraud or

14 identity theft.

15 So our expert doesn't just say that a name

16 coupled with an address leads to identity theft but

17 when you have these type of data sets that are about a

specific individual that accumulation of data18

exponentially increases the risk of identity theft19

because then you can use the rest of that information20

to de-identify that specific individual.21

22 So just with some of these data fields, you

may be able to reverse calculate other information23

24 such as place of address, address, sex, birth date
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1 those types of pieces of information.

2 THE COURT: None of which they've requested,

3 right? They haven't requested sex, date of birth?

4 MR. HOSMER-HENNER: Well, again, I think

5 they've requested this report with names attached and

6 that's what they've said in their petition. So I

7 don't think it's fair to say that they haven't

8 requested it.

9 THE COURT: So if the request more narrow

10 than the request they made back whenever they made it

11 does PERS not have to respond to that?

12 MR. HOSMER-HENNER: If the request is more

13 it's not a public records request becausenarrow now

14 it's made in the context of a court proceeding but our

15 other answer is just because they haven't requested

16 addresses doesn't mean that releasing this amount of

17 information can't lead a cyber criminal to then get to

18 the address ,

19 What Mr. Varia testifies about is that

there's a risk to assuming that just because you
20

21 redact several columns of information, that

22 information remains secret when in fact releasing only

23 a few data fields potentially including these data

24 fields that are subject to N P R I's narrow request
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1 could then through backwards extrapolation lead to the

rest of the data fields that N P R I now claims2

they're not requesting.3

4 THE COURT: Can the legislature get access to

this i nf ormat i on?5

6 MR. HOSMER- HENNER : The legislature can get

7 the legislators can get access to some ofaccess

8 their own information about their individual

9 retirement accounts.

10 THE COURT: But not everybody else, not any

11 of the other retirees?

12 MR. HOSMER-HENNER: L C B occasionally issues

13 requests which PERS complies with for the purposes of

14 statutory information, but my understanding and I'm

15 happy to confer with general counsel of PERS right

16 here is that the legislature does not have the ability

17 to access the confidential information within the

18 individual files.

19 THE COURT: What about the Governor?

20 MR. HOSMER-HENNER: May I turn it over to

1 egal counsel ?21

22 THE COURT: Sure.

23 MR. NIELSON: Good afternoon, your Honor

24 Chris Nielson general counsel for PERS.
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1 It's my understanding that if the request

that the legislature makes are on an aggregate basis2

because as Mr. Fellner and his counsel pointed out,3

4 they are the policy makers and I think our statute is

5 pretty clear, 286.117, with respect to the individual

information contained in those files it can be only6

7 released to I'm just going to quote part of it, "to

the member the member's public employer or spouse or8

the retired employee or the retired spouse," it9

10 doesn't mention the legislature. So I guess if that

11 helps you.

12 THE COURT: Wei 1 , it goes so if I'm

13 understanding what I'm being told, nobody except for

14 PERS gets to know this information. Nobody but PERS

15 can audit it, can I mean other than the actuary and

16 they're not going to have the names. Nobody in the

17 state except for PERS personnel is going to know who's

18 getting what?

19 MR. HOSMER- HENNER : By statute, your Honor.

THE COURT: Thank you.20

21 Mr. Becker?

22 MR. BECKER: Thank you, your Honor. I just

23 have a couple of things.

24 You know, they keep going back to these
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1 individual files but all we're asking is the raw data

feed which is a separate record even if the2

information in here is drawn from the individual3

files.4 The Reno Newspapers dealt with this as did a

bunch of cases which I cited from California.5 This is

a separate record, it was Ms. Price's understanding6

7 that this was a public record.

The Monthly Payment Register, to be clear8

does contain names but the problem is if all we have9

10 is those names and the information there it provides

11 no context, such things as years of service, last

12 place worked, you know, all these other things that

13 make this information really relevant and important.

14 So we're not asking for them to create a new

file.15 We're not asking them to go in and program

16 somethi ng . We're only asking them to compile two

17 already existing records that Ms. Price admitted

18 exists, the raw data feed and the Monthly Payment

Register for some given point in time.19

20 Now, the fact that it's more difficult now

21 because they didn't comply with the request when we

asked for it, I mean, certainly we shouldn't be held22

accountable and have to pay for that.23 What we did as

24 a compromise measure, as a demonstration of good faith
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is we said, well if you don't want to give us all this
1

2 stuff with the names, redact all of this other stuff.

All we really want is this.3 This alleviates the

4 concerns and we did ask for this, it's in the document

that Mr. Fellner attached to his affidavit or that I
5

attached to the original petition.6

7 We ' re not aski ng you know, we're really

8 trying to just get what we need to do our mission and

if it's some danger that they have all9
these extra

data fields, they can redact that just the same as
10

they redacted the social security number, that doesn't
11

12 hours and weeks of staff time to do.
cost hours and

13 So it's not and there's nothing in the

14 you ' 1 1 see in my reply now that you're going to use

it, I went through the redact statutes and they all
15

rely on names released in combination with these other
16

17 things. They all site to the same statute which is

why I asked both witnesses if N P R I ever asked for
18

the name in combination with each of those things
19

20 because if they didn't, the confidentiality statutes

do not apply here and PERS21 the Reno Newspapers

22 bears that out and you know I do think we need to

take into account Blackjack Bonding.23

24 PERS has been distinguished. I mean , it's
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1 gotten negative treatment but the negative treatment

is in our favor, it's that wait a minute, we misspoke2

a little bit when we said they don't3 have to create a

4 new record because if there are two existing records

that could be compiled, then the government entity5

under the Publics Record Act does have the duty to6

7 produce that record. N P R I has been nothing but

8 reasonable about limiting what we're asking for for

the narrow purpose of what we're trying to do.9

10 So I think that is there anything else?

11 THE COURT: I have a question for you as well

12 and I'm going to give you a chance to respond because

13 it's a new issue that I should have raised earlier.

14 MR. BECKER: Sure.

15 THE COURT: It has been a bit of a moving

16 target though, if you made request for a record that

17 no longer existed at the time the request was made

18 why shouldn't you be required to do a new request

19 whatever you want and they'll make a decision about

20 whether they have to produce it or not rather than my

21 saying we're going to change you are going to have

22 to generate something new because this isn't something

23 that is currently in existence and there is testimony

24 that that's going to be expensive?
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1 MR. BECKER: Well, we requested this compiled

with another record that we knew existed that could be2

cross-referenced because both of them contain social3

4 security numbers, one of them contains names. That

record is what this lawsuit is about.5 I woul d 1 ook at

it as a demonstration of good faith.6 Mr. Fellner

7 because we didn't want to have to we suggested

well, if you'll give us this instead, that will be8

fine but, of course, they refused to do that too.9

10 So the lawsuit really is about them not

11 supplying the raw data feed with the corresponding

12 with the corresponding compiling with the other

13 existing report which has names, that's what the

14 lawsuit is really about. The fact that we said that

15 we would be willing to accept this instead so we don't

16 have to sue you over the original request, shouldn't

17 defeat our lawsuit to get what we should have been

18 entitled to in the first place.

19 THE COURT: Thank you.

20 Respond to that?

21 MR. HOSMER-HENNER: Your Honor, I think our

22 first filing in this case, first subsequent filing was

23 a motion for a more definite statement and we did that

24 at the very outset because we didn't think that this
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1 court was going to be fully apprised of what N P R I

2 was requesting. We did that at the beginning and it

3 was ultimately denied but we think a lot of confusion

has resulted from that because N P R I has undoubtedly4

shifted its burden, its requests.5

In their motion6 their reply/motion for

7 judgment on the pleadings, N P R I asks that this

8 court enter an order that PERS is required to make

available to N P R I the subject records of a retire9

10 name, payroll amount, date of retirement, years of

11 service, last employer, retirement type, original

12 retirement amount and increases that ' s a di f f erent

13 document than this raw data feed with names appended.

14 So under the Public Records Law, there's a

15 significant amount of difference between a record and

16 data and information and if that information exists

17 somewhere in the public system, that ' s a di f f erent

18 thing than saying that a document exists, a report

19 that can be turned over to another party.

N P R I doesn't seem to be asking for any20

21 document in existence. PERS could not have complied

22 with N P R I ' s requests any of them as they are

23 written it could have been the case that N P R I

24 created a raw data feed with names but that document
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1 wasn't actually created. We had two versions, that

document was never created.2 PERS provided N P R I

with what it had3 and N P R I wanted a custom

different report.4

5 We think the Public Records Act has to

actually be invoked in relation to an actual record6

7 and if what PERS is if what N P R I isexcuse me

requesting is that information, those seven pieces of8

i nf ormati on , they're far outside the context of the9

10 public records amount and squarely within NRS 286

11 because that information only exists in the individual

12 records .

13 So N P R I ' s current request as expressed in

their reply and motion is for the subject records of14

15 payroll amount, date of retirement. They're asking

16 for everything from the individual files to be pulled

17 out and provided to N P R I . We think that's a

18 violation of NRS 286.110 and 117. If they're aski ng

19 for a document that exists to be compiled with another

we still think that's the creation of a new20 document

21 record because we can provide them we are provi ding

PERS is providing N P R I with the Payment22

Regi sters . They are also providing N P R I with this23

24 document .
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1 So every public document that is being

created and that N P R I has received in the past is2

being transmitted but N P R I doesn't want to just see3

4 the public documents, they want a document that helps

them do thei r work5 not relevant to what PERS does.

They want a brand new document6 for PERS to create a

new document that it doesn't use,7 that it doesn't use

in the f unct i on8 for the purposes of carrying out

its own governmental functions, a new document that9

10 benefits N P R I .

11 We appreciate, we understand and respect

12 their perceptions of their public purpose and their

13 role in our state's democracy but respectfully, the

14 Public Records Act applies just to public records and

15 what every guidance said that we've quoted in this

16 case is that a public agency doesn't need to compile

17 any records , it doesn't need to create a new record

18 and Blackjack Bonding, notwithstanding excuse me

19 inclusive not a single decision from the Nevada

20 Supreme Court has ever required a public agency itself

21 to create or compile records.

22 THE COURT: Thank you both for all.

23 The matter is submitted. I have not reviewed

24 Mr . Becker ' s the document that was stricken
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1 recently, so I'm going to need to do that, is there

2 anything else, Mr. Becker?

3 MR. BECKER: Just a response to this. I have

4 one 15-second comment and that is in N P R I's reduced

request in an effort to avoid the lawsuit just as they5

redacted social security numbers from the raw data6

7 feed, they could have redacted every other thing we

8 requested in that reduced attempt to avoid

litigation is contained in the raw data feed.9 There 1 s

10 no reason they couldn't redact that just as easily as

11 they redacted the social security numbers.

12 So we're back to the legal issue of whether

13 there's a duty to compile the record with social

14 security and name with the one that's social security

15 and all the other information that we requested,

16 that's all I have .

17 THE COURT: You both submitted proposed

orders, is there anything you want to change about18

19 those based upon what's gone on today? Mr. Becker?

MR. BECKER:20 I don't believe so at this time

21 but you know it's been a few weeks since I wrote

22 that .

23 THE COURT: Mr. Hosmer- Henner?

24 MR. HOSMER-HENNER: No, your Honor.
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1 THE COURT: Okay.

2 All right, the matter is submitted. Thank

3 you .

4 Court is going to be in recess,

5

(The proceedings were concluded.)6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1 STATE OF NEVADA )

2 ) SS.

3 COUNTY OF WASHOE )

4

5

6 I, GAIL R. WILLSEY, do hereby certify:

7 That I was provided a JAVS CD and that said

8 CD was transcribed by me a Certified Shorthand

9 Reporter, in the matter entitled herein;

10 That said transcript which appears

11 hereinbefore was taken in stenotype notes by me from

12 the CD and thereafter transcribed into typewriting as

13 herein appears to the best of my knowledge, skill and

14 ability and is a true record thereof.

15

16

17

18

19 GAIL R. WILLSEY, CSR #359

20

21

22

23

24
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