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1 POINTS AND AUTHORITIES
2 || L INTRODUCTION
3 Petitioner, Happy Creek, Inc. (Happy Creek) is not entitled to equitable relief. The
4 || Nevada Supreme Court has not extended equitable relief to the change in priority date as
5 || directed by NRS 533.395(3), which the Nevada Legislature enacted, as a sanction to a
6 || water right holder for allowing their permitted water right to become cancelled. Further,
7 || Happy Creek’s failed attempt to assert a “takings” claim for the purpose of persuading the
8 || Court to grant equitable relief is not supported by the law and is inappropriate. There
9 ||lisno basis for this Court to overturn the State Engineer’s decision to reinstate

10 || Happy Creek’s cancelled water right permits with new priority dates as mandated by

11 || NRS 533.395(3). As such, the State Engineer requests that Happy Creek’s Petition for

12 || Judicial Review be denied.

13 (|II. STATEMENT OF FACTS

14 On April 29, 2009, the State Engineer granted numerous change applications filed

15 I by Happy Creek to change the place of use for eight existing water right permits:

16

17 || Permit 60059, Certificate 16214 12/16/1966 Permit 76237

18 || Permit 60060, Certificate 16215 03/03/1969 Permit 76238°

19 || Permit 60061, Cértiﬁpgte 16216 03/03/1969 Permit 762398

90 || Permit 60063, Certificate 16217 10/08/1954 ~ Permit 762404

- Permit 60064, Certificate 16218 11/16/1990 Permit 76241°

Permit 60066, Certificate 16219 09/28/1981 Permit 762426

= Permit 60066, Certificate 16220 06/05/1963 Pemﬁt 76243%

23 |l Permit 71784 09/18/1967 ~ Permit 762448

24

25 1 SE ROA 3-4.

o

n| e

28 6 SE ROA 91-92,

7SE ROA 107-108.
8 SE ROA 123-124.




Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717

W 00 3 & Ot B W N =

(ST - T T N R X I - I N e T o T S S = S =

(collectively referred to as the “eight water right permits” or “eight permits”). Each of the
eight permits’ terms set various deadlines for Happy Creek to meet, i.e., the proof of
completion of work was required to be filed on or before April 29, 2010, and the proof of
the application of the water to beneficial use was initially required to be filed on or before
April 29, 2012 Happy Creek took advantage of NRS 533.380(3) by applying for and
receiving extensions of time to place the water under the eight permits to beneficial use,
with the last extension of time expiring on April 29, 2016.19 However, Happy Creek did
not timely file another application for extension of time to place the water to beneficial
ﬁ use or proof of beneficial use before the April 29, 2016, deadline.
On May 19, 2016, the State Engineer, as required by statute, sent Happy Creek a
I final notice under NRS 6538.410, informing them that it had 30 days from the date of the
notice to file its subsequent application for extension of time to place the water to
beneficial use or face cancellation of its eight permits.!! The United States Postal Service
delivered the notice to Happy Creek on Monday, May 23, 2016, which Happy Creek
" admitted it received.!? Despite the notice, Happy Creek failed to meet the final deadline,
as Happy Creek did not file either another application to extend time for filing proof of
" beneficial use or proofs of beneficial use for any of the eight permits before the 30 days
expired.

On July 11, 2016, Happy Creek filed eight Petitions for Review of the Cancelled
Permits pursuant to NRS 533.395.13 The petitions for review were filed prior to the notice

of cancellation being sent by the State Engineer on July 19, 201614, The State Engineer
set a hearing on the eight Petitions for Review of the Cancelled Permits for October 12,
2016.15 At the October 12, 2016, hearing, John H. Milton III and Glen Thiede appeared
before the Division of Water Resources’ Hearing Officer.16 As a result of the hearing, the

| 9 SE ROA 4, 28, 44, 60, 76, 92, 108, 124.

10 SE ROA 5, 29, 45, 61, 77, 93, 109, 126.

11 SE ROA 6, 30, 46, 62, 78, 94, 110, 126.

12 SE ROA 7; Happy Creek Opening Brief, p. 9, 11. 13-18.

13 SE ROA 8, 31, 47, 63, 79, 95, 111, 127.

4 SE ROA 11-12, 38, 49, 65, 81, 97, 113, 129.

15 SE ROA 13-16, 34-36, 50-51, 66-67, 82-83, 98-99, 114-115, 130-131.
16 SE ROA 17, 36, 652, 68, 84, 100, 116, 132,

2-
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State Engineer reinstated the eight permits; however, the State Engineer gave the
permits a new priority date of July 11, 2016, as required by NRS 533.395(3).17
Additionally, the State Engineer required Happy Creek to file applications for extensions
of time to prove beneficial use within 30 days of the hearing, which Happy Creek filed on
October 17, 2016.18 The State Engineer granted the October 17, 2016, applications
through April 29, 2017.1 On November 14, 2016, Happy Creek appealed the State
Engineer's reinstatement of the eight permits, with their new priority date of July 11,
2016.
III. STANDARD OF REVIEW

The State Engineer is appointed by the Director of the Nevada Department of
Conservation and Natural Resources and performs duties prescribed by law and by the
Director of the Department.2® Actions to review decisions of the State Engineer under
NRS 533.450 are “in the nature of an appeal” and the proceedings are “informal and
summary.”?! Pursuant to NRS 533.450(9), “[t]he decision of the state engineer shall be
prima facie correct, and the burden of proof shall be upon the party attacking the same."”22
On appeal, the function of the District Court, as well as the Nevada Supreme Court, is to
review the evidence on which the State Engineer based his decision to ascertain whether
the evidence supports the decision. If so, the Court is bound to sustain the State
Engineer’s decision.23

With questions of fact, the Court shall review the evidence presented to the State
Engineer in order to determine whether the State Engineer's decision was arbitrary or

capricious, and thus an abuse of the State Engineer’s discretion.2¢ Thus, the question for

17 Id.; SE ROA 23, 40, 56, 72, 88, 104, 120, 136.

18 Id.; SE ROA 21, 88, 64, 70, 86, 102, 118, 134.

19 SE ROA 24, 41, 67, 73, 89, 106, 121, 137.

20 NRS 532.020, NRS 6532.110.

21 NRS 533.450(1) and (2); Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262, 264 (1979).

22 NRS 6533.450(9); Town of Eureka v. Office of State Eng'r of State of Nev., Div. of Water Res.,
108 Nev. 163, 165, 826 P.2d 948, 949 (1992).

23 State Engineer v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985).

24 In re Application No. 71860 filed to Appropriate Pub. Waters of an Underground Source within
Carson Desert Segment Hydrographic Basin, Churchill County, 53958, 2011 WL 1744167, at *2 (2011)
(citing Weaver v. State, Dep't of Motor Vehicles, 121 Nev. 494, 498, 117 P.3d 193, 196 (2005) (quoting United
Exposition Service Co. v, SIIS, 109 Nev. 421, 423, 851 P.2d 423, 424 (1993)).

.3-
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the Court is whether the State Engineer’s decision was based on substantial evidence.25
The Nevada Supreme Court has interpreted this to mean that a petitioner does not have
a right to de novo review or to offer additional evidence at the district court.28 The Court
is limited to a determination of whether substantial evidence in the record before the
State Engineer supports the State Engineer’s decision.??

Happy Creek incorrectly cites to the Nevada Administrative Procedure Act (APA)
standard of review that the role of the court is to determine if the decision was otherwise
affected by prejudicial legal error.286 The State Engineer is specifically exempt from the
APA? and Happy Creek has failed to cite any case law that otherwise extends the APA or
this standard of review to the State Engineer. This standard of review is inapplicable in
this case, whose review falls under NRS 533.450.

While legal issues or questions may be reviewed without deference to an agency’s
determination, the agency’s conclusions of law that are closely related to the agency’s
I view of the facts are entitled to deference and will not be disturbed if they are supported
by substantial evidence.?? Likewise, an agency’s view or interpretation of its statutory
authority is persuasive, even if not controlling.3! Additionally, any review of the State
Engineer's interpretation of his legal authority must be made with the thought that “[a]n
agency charged with the duty of administering an act is impliedly clothed with power to
construe it as a necessary precedent to administrative action.”32
111
111

25 Revert v. Ray, 96 Nev. 782, 786, 603 P.2d 262, 264 (1979).

28 Id. See also Kent v. Smith, 62 Nev. 80, 32, 140 P.2d 3587, 358 (1943).

2 Id.

28 Opening Brief, p. 11, L. 6.

20 NRS 233B.039().

8 Jones v. Rosner, 102 Nev. 215, 217, 719 P.2d 806, 806 (1986); Town of Eureka v. State Engineer,
108 Nev. 163, 826 P.2d 948 (1992).

81 State Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 203, 205 (1991) (quoting State v. State
Engineer, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988)).

82 Pyramid Lake Paiute Tribe of Indians v. Washoe County, 112 Nev. 743, 747, 918 P.2d 697, 700
(1996) (citing State v. State Engineer, 104 Nev. at 713, 766 P.2d at 266 (1988)). See also Chevron U.S.A,,
Inc. v. NR.D.C., 467 U.S. 837 (1984) (deference promotes uniformity in the law because it makes various
courts less likely to adopt differing readings of a statute. Instead, the view taken by a single centralized
agency will usually control).

-4-
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Furthermore, Nevada administrative agencies, and specifically the State Engineer,
are not bound by stare decisis.3¥ The Nevada Supreme Court in Desert Irrigation, Ltd.
held “[t]he facts and circumstances of each case are to be considered on an individual
basis, taking into account the nature of the task and the difficulties encountered . . . Even
if the [agency] has failed to follow some of its prior decisions, the [agency] has not thereby

abused its discretion.”34

IV. HAPPY CREEK'S SUPPLEMENTAL RECORD ON APPEAL IS
INAPPROPRIATE EXTRINSIC EVIDENCE THAT MUST BE
DISREGARDED BY THE COURT AND STRICKEN FROM THE RECORD

Happy Creek improperly seeks to introduce over 600 pages of documents as
evidence, which is beyond the record before the State Engineer in consideration of his
statutory duties under NRS 533.395. NRS 533.450(1) states that actions to review
decisions of the State Engineer are “in the nature of an appeal.” The Nevada Supreme
Court has interpreted NRS 533.450 to mean that a petitioner does not have a right to
de novo review or to offer additional evidence at the district court.35 As a result, the
function of the court is to review the evidence on which the State Engineer based his
decision to ascertain whether the evidence supports the decision, and if so, the court is
bound to sustain the State Engineer’s decision.3¢ “[N]either the district court nor this
court will substitute its judgment for that of the State Engineer: we will not pass upon
the credibility of the witnesses nor reweigh the evidence, but limit ourselves to a
determination of whether substantial evidence in the record supports the State
Engineer’s factual decision.”$?

Here, the State Engineer considered only the evidence that was available to him
regarding cancellation of the eight permits, and the reinstatement of those permits after

Happy Creek filed its petitions for review of the cancelation. The over 600 pages

33 Desert Irrigation, Ltd. v. State of Nevada, State Engineer, 113 Nev. 1049, 1058, 994 P.2d 835, 841
(1997).

34 Id. (citing Motor Cargo v. Public Service Comm'n, 108 Nev. 335, 337, 830 P.2d 1328, 1330 (1992)).

38 Revert, 95 Nev. at 786, 603 P.2d at 264 (1979). See also Kent v. Smith, 62 Nev. 30, 32, 140 P.2d
357, 358 (1943) (a court may construe a prior judgment, but cannot properly consider extrinsic evidence).

38 State Engineer v. Curtis Park, 101 Nev. 30, 32, 692 P.2d 495, 497 (1985).

37 State Engineer v. Morris, 107 Nev. 699, 701, 819 P.2d 208, 205 (1991).
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" which should not be considered by the Court in determining whether the State Engineer’s

I Happy Creek overturning this legislative sanction. Happy Creek inappropriately

contained in the supplemental record on appeal are improper and extrinsic documents,

decision under NRS 6533.3953%8 was proper.
Furthermore, Happy Creek’s inclusion of this improper evidence has no bearing on

actual issue in this case, whether this Court has authority to grant equitable relief to

attempts to distract this Court with copious amounts of irrelevant and immaterial
evidence, rather than focus on the actual issues of this case—its failure to timely comply
with the deadlines and notices relating to the perfection of its water right permits.

This Court’s consideration is limited to only that evidence on which the State
Engineer based his decision.3® Accordingly, the supplemental record on appeal cannot be

contemplated by this Court in deciding whether the State Engineer’s reinstatement of
Happy Creek’s eight permits, with a new priority date, under NRS 533.395, was proper.4®
V. ARGUMENT

A. This Court Does Not Possess the Power to Grant Equitable Relief
to Overturn The Imposition of a New Priority Date Under
NRS 533.395(3)

The Nevada Supreme Court has, in the past, affirmed the district court’s use of
equitable power to grant relief contrary to that mandated by the language of a specific
statute.4 However, the cases where this power was allowed, the Nevada Supreme Court
reviewed the interpretation of the intent the specific statute in question, to determine
whether the court would have the authority to overturn a mandatory directive of the

legislature.42 The cases that have allowed equitable relief do not stand for the proposition

|
1 should be so inflexible as not to permit of exceptions”); see also State Engineer v. American Nat?l Ins. Co.,

38 See Revert, 95 Nev. at 786, 603 P.2d at 264; Kent, 62 Nev. at 32, 140 P.2d at 358.

39 NRS 633.450; Curtis Park, 101 Nev. at 32, 692 P.2d at 497.

40 Morris, 107 Nev. at 701, 819 P.2d at 206.

41 Blaine Equip. Co., Inc. v. State, 122 Nev. 860, 868, 138 P.3d 820, 825 (2008); See Donoghue v.
T.OM. Co., 45 Nev. 110, 116, 198 P. 553, 564 (1921) (stating that “[the issue] is not a question of
construction of the proviso, but one of interpretation as to whether or not Congress intended that its terms

88 Nev. 424, 426, 498 P.2d 1329, 1330 (1972) (stating that a statute requiring the State Engineer to cancel
water permits when the permittee fails to file proof of an application of water to beneficial use “does not,
however, affect the power of the district court to grant equitable relief to the permittee when warranted”).

2 JId,
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that the Court has the carte blanche authority to grant equitable relief with respect to all
mandatory directives of the legislature as argued by Happy Creek. Rather the Nevada

Supreme Court has looked at whether the legislature’s intent behind the mandatory
language, supports equitable relief when warranted, or whether that legislature clearly
intended the harsh result, as a type of sanction.

“When the language of a statute is plain and unambiguous, a court should give that
language its ordinary meaning and not go beyond it.”48 A statute is ambiguous if it
“is capable of being understood in two or more senses by reasonably well-informed
persons.”#

The controlling statute in this case, NRS 533.395(3), states: “[i]f the decision of the
I State Engineer modifies or rescinds the cancellation of a permit, the effective date of the
appropriation under the permit is vacated and replaced by the date of the filing of the
h written petition with the State Engineer.”4 The language of NRS 533.395(3) is plain and
unambiguous.4¢ Specifically, a reasonably well-informed person would understand the
I language to stand for the single proposition that a person who allows their water rights to
become cancelled, and subsequently files a petition for reinstatement with the State
Engineer, shall be sanctioned by having the existing priority date of their water rights
void, and replaced with the date the individual filed their petition to reinstate their
cancelled water rights. The intent of the Legislature is clear, and the Legislature clearly

intended that there be a punitive consequence where a water right holder allows their
right to be cancelled. This intended sanction cannot be overturned based upon equitable
relief principles.

111

43 City Council of Reno v. Reno Newspapers, 105 Nev. 886, 891, 784 P.2d 974, 977 (1989).
[ 4“4 Thompson v. District Court, 100 Nev. 362, 354, 683 P.2d 17, 19 (1984).
' 45 NRS 583.395(3).

46 The Nevada Supreme Court has already held that NRS 533.395(3) is unambiguous, Andersen
Family Associates v. Hugh Ricci, P.E., 124 Nev. 182, 187, 179 P.3d 1201, 1204 (2008) ("Thus, we are faced
with two unambiguous statutes that are in conflict: while NRS 533.085(1) specifically exempts prestatutory
water rights from impairment by Nevada’s statutory water law, NRS 533.395(3) more generally provides for
a loss of priority when any water permit (regardless of the underlying right) is canceled and reinstated.”
[emphasis added).)
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Happy Creek is not entitled to equitable relief under Bailey, American National,
|| Engelmann or any of the other Nevada Supreme Court cases that have extended
equitable relief when a water right has been cancelled under NRS 533.390 or
NRS 533.410, or forfeited under NRS 534.090.47 In those very limited cases, the Nevada
Supreme Court has held that even when the State Engineer has correctly cancelled or
forfeited a water right pursuant to his statutory mandate, a district court may grant
equitable relief by reinstating the water right, when warranted.® In all of those cases, it
was the mandatory cancellation or forfeiture that was being overturned, and in all of
* those cases equitable relief was warranted based upon the facts of the specific cases which
led the court to determine that the legislature did not intend such harsh dispositions.
Happy Creek relies upon American National, as a premise that this Court has the
authority to grant equitable relief to overturn the loss of priority under NRS 533.395(3).
However, American National is distinguishable. In 1972 when American National was
I heard, the statute provided that the permit ‘shall’ be cancelled by the State Engineer
when the permittee fails to file proof of application of water to beneficial use.#® At that
time, American National did not have a remedy at law to address the deprivation of its
water right.50 “Because Nevada law did not provide a remedy for American National, as
the State Engineer was without discretion to review a permit cancellation, equitable relief
" through judicial feview was appropriate.”s! The Nevada Supreme Court affirmed the
lower court’s decision, concluding that NRS Chapter 533 does not prohibit the district
court from granting equitable relief when warranted.’2 American National stands for the

proposition that the Court could grant equitable relief where the legislature mandated

47 Bailey v. State, 95 Nev. 378, 594 P.2d 734 (1979); State Engr v. Am. Nat. Ins. Co., 88 Nev. 424,
498 P.2d 1329 (1972); Engelmann v. Westergard, 98 Nev. 348, 351-52, 647 P.2d 385, 387-88 (1982).
See also Preffered Equities Corp. v. State Eng'r, State of Nevada, 119 Nev. 384, 75 P.3d 380 (2003); State v.
Morris DeLee Revocable Trust, 281 P.3d 1221 (Nev. 2009) (unpublished disposition).

48 State Eng'r v. Am. Nat. Ins. Co., 88 Nev. at 426, 498 P.2d at 1330 (1972).

4 State Eng'r v. Am. Nat. Ins. Co., 88 Nev. 424, 426, 498 P.2d 1329, 1330 (1972).

80 See Id.

81 Benson v. State Eng’r, 131 Nev. Adv. Op. 78, 358 P.3d 221, 227 (2015), reh’g denied (Nov. 5, 2015)
(citing Am. Nat? Ins. Co., 88 Nev. at 426, 498 P.2d at 1330).

82 Jg.
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| the State Engineer to cancel an entire permit when a party failed to timely file an
application to extend time or prove beneficial use.53

However, as indicated by the Nevada Supreme Court, “[lJegislative action would be

appropriate to allow the State Engineer discretion in a permit cancelation under
NRS 533.410. With such a change, court reversal would only be appropriate in the event
of an abuse of discretion.”54 As a result of these cases, the statute was amended in 1981,
to substantially the same form we see today under NRS 533.395, which creates the
administrative ability for the State Engineer to overturn a cancellation; however, it also
mandates a sanction for failure to comply with the law.55 The difference between the
statutes in force before 1981, when American National was decided, and 2016 when
Happy Creek’s water rights were reinstated, makes American National inapplicable to
Il this case. Happy Creek was able to seek administrative review of the cancellation and its

eight water right permits were reinstated by the State Engineer, with the new priority.

Happy Creek’s reliance on Bailey and Engelmann is inapplicable. In both Bailey
and Engelmann, the Nevada Supreme Court “held that where an aggrieved party had no
actual knowledge that his permits were cancelled until after expiration of the thirty-day
period within which to comply with the statute, it was not the intent of the Legislature to
preclude judicial review of such an order or decision.”s® Happy Creek was fully aware of
the cancellation, took advantage of the administrative remedy under NRS 533.395(2) and
obtained reinstatement of the eight water rights permits with the new priority date as
required by NRS 533.395(3). Neither Bailey nor Engelmann support Happy Creek’s
contention that it is entitled to equitable relief in this instance.

Happy Creek still possesses its water rights, the one thing the courts reinstated
through equitable relief throughout the litany of these cases. The State Engineer’s

83 This mandatory language is still seen in the forfeiture statutes of NRS 534.090, and continues to
allow the court to grant equitable relief when appropriate as seen in Town of Eureka, supra.

& State Eng'r v. Am. Nat. Ins. Co., 88 Nev. 424, 426-27, 498 P.2d 1329, 1831 (1972).

8 See 1981 Nev. Stat., ch. 44, § 3, at 114 (amending NRS 5383.395 to allow the holder of a canceled
permit to petition the State Engineer to review a canceled permit at a public hearing and precluding
judicial review of a canceled permit if the permittee did not first petition for the State Engineer’s review).

" 8 Engelmann v. Westergard, 98 Nev. 348, 862, 647 P.2d 385, 388 (1982) (citing Bailey v. State of
Nevada, 95 Nev. 378, 594 P.2d 734 (1979)).
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decision has not affected Happy Creek’s present ability to use its water, through the

rescission of the cancellations after a hearing, as the State Engineer has not issued a

curtailment or reduced the amount of water it were granted. The only thing the State
Engineer did, was apply NRS 533.395(3) to the reinstatement of the eight water rights,
resulting in the punitive loss of priority for failing to comply with the requirements under
Nevada law. This is not a punishment derived by the State Engineer, rather, this is a
specifically mandated consequence established by the Legislature. The policy behind this
sanction is appropriate. A water right holder, who fails to maintain their water rights,
does not get the benefit of keeping their earlier priority date upon reinstatement. It is

unfair to the other water right holders in the basin, who are diligent, to allow

Happy Creek or any other water right holder, who has failed to be diligent, to maintain
its priority dates when it did not “strictly” comply with statutes and deadlines. Because
Happy Creek did not diligently pursue its filings, it should not rewarded by allowing it to
keep its earlier priority dates for the eight water rights.

As discussed, not one of the cases relied upon by Happy Creek involve the State
“ Engineer's review and reinstatement of a cancelled water right under NRS 6533.395(2),
and not one of those cases extended equitable relief to the loss of their priority after the
State Engineer reinstated the water right under NRS 533.395(3). There are only two
cases in which the Nevada Supreme Court has even discussed NRS 533.395(3), Benson57
and Anderson Family.5® In Benson, the Nevada Supreme Court did not reach the merits

of whether or not they had the authority to grant equitable relief under NRS 533.395(3),
as Benson had failed to exhaust their administrative remedies. However, the Court did
provide some guidance on the issue. In discussing whether or not a new priority date was

an adequate remedy, the Court stated the following:

We are not persuaded by Benson's claim, that a water permit
with an appropriation date of 2013 would afford her no remedy
at all. Under NRS 533.395(2), followinﬁ a public hearing, the
State Engineer could have “modiffied] or rescind[egj the
cancellation” and issued Benson a water permit with an effective

57 Benson, 131 Nev. Adv. Op. 78, 358 P.3d 221.
58 Andersen Family Associates v. Hugh Ricci, P.E., 124 Nev. 182, 184, 179 P.3d 1201, 1202 (2008).
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THE STATE OF NEVADA IN AND FOR THE
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GARY D. FAIRMAN, DISTRICT COURT JUDGE,
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1 July 21, 2017 Order Granting Motion at 3.
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