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I, Sharon Jones-Forrester, Ph.D., make the following declaration based on personal knowledge and undé? pai penall
of perjury:

1. T am a licensed Clinical Psychologist in the State of Nevada with specialty training in Clinical Neuropsychology.-
I make this declaration based on my own personal knowledge.

2. As part of my practice I conduct psychological and neuropsychological evaluations of patients, in both clinical
and forensic contexts, and am obligated to strictly adhere to professional standards and practices for the
administration of psychological and neuropsychological examinations.

3.1 am deeply concerned about any factors, including third-party in person, audio, or video-recorded observation, -
or access to raw data and test materials that could render the test results invalid, and undermine expert opinions
that could be offered regarding a given examinee/patient.

4. My professional Code of Ethics obligates me to refuse to perform an examination that would be directly
observed or audio or video recorded by an external third party, for the reasons noted above. This obligation is
based upon a) the fact that third-party observation either live or recorded has been shown to skew and potentially .
invalidate test results, b) I am ethically bound by my profession to protect the confidentiality of the testing
materials and methods as required by state law, my contracts with the test publishers, and the ethical guidelines
dictated by the American Psychological Association Ethics Code that guide my profession, c) I am also ethically
bound by my professional licensing Board, the State of Nevada Board of Psychological Examiners, which has
formed an official position on third-party observers in psychological/neuropsychological evaluations, as provided
to the Nevada State Supreme Court as public comment regardmg the proposed changes to Rule 35 of Nevada

Civil Procedure.

5. Recording during psychological and neuropsychological testing is inappropriate because the presence of an
observer has consistently been shown to undermine testing protocol and impair, and potentially invalidate test
results. As such, allowing third-party observers or recording can have significantly negative effects on test results
including undermining our professional ability to validly distinguish between the effect of recording or third-party
observation and the effect of other genuine psychological and neuropsychological factors, including any genuine
illness or injury that can impact psychological/neuropsychological test performance. This finding has been
consistently supported by psychological and neuropsychological research studies, leading to a consensus that this
practice should be guarded against to the greatest extent possible. In fact, these research findings led the National
Academy of Neuropsychology to publish a professional Position Paper entitled the Presence of Third Party
Observers During Neuropsychological Testing Official Statement of the National Academy of Neuropsychology
that concluded: “The weight of accumulated scientific and clinical literature with respect to the issue of third
party observers in the forensic examination provides clear support for the official position of the National
Academy of Neuropsychology that neuropsychologists should strive to minimize all influences that may
compromise accuracy of assessment and should make every effort to exclude observers from the evaluation”.
Archives of Clinical Neuropsychology, Vol. 15, No. 5, pp. 379-380, (2000) Copyright © 2000 National Academy
of Neuropsychology.

6. In addition to the concerns about effects on the validity of the testing noted above, the Ethics Code of the
American Psychological Association also obligates me to protect the security of the test materials that are critical
for obtaining clear and accurate evaluation of examinee's abilities and diagnoses, and the presence of any genuine
clinical factors that may be contributing to their given test performance. Additionally, protecting test security is
critical for guardmg agamst the release or potentlal misuse of test materials in order to ensure publlc safety and to
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high-stakes decisions, including for their use in aeromedical clearances to assess a Pilot's safety to fly, Fitness for
Duty decisions for Law Enforcement and Military Service Members, and to allow us to-assess for any appropriate
~ and necessary accommodations for professional entrance examinations, such as the LSAT, MCAT, or Medical
Board Certifications. Certainly compromising test security can thus have very significant negative consequences
that could threaten public safety, and compromise public trust in psychologist's and neuropsychologlst's ability to
. provide accurate, thorough, and valid assessments.

7. Our professional ability to provide accurate, thorough, and valid evaluations rests on the use of strict,
standardized protocols about how, where, with whom, and under what conditions evaluations may be conducted.
Strict adherence to these protocols is essential to our ability to render professional opinions that are ultimately
required by the Triers of Fact in forensic cases. The Third Party Observers During Neuropsychological Testing
Official Statement of the National Academy of Neuropsychology, previously referenced above, summarized that
allowing third-party observers and recording clearly compromises our ability to adhere to test standardization in a
manner sufficient to ensure accurate and valid test results, free of potential degradation of validity. Specifically:
“neuropsychological test measures have not been standardized in the presence of an observer. In fact,
neuropsychological test measures have been standardized under a specific set of highly controlled circumstances
that did not include the presence of a third party observer. The presence of a third party observer introduces an
unknown variable into the testing environment which may pervert the examinee s performance from being
compared to established norms and potentially precludes valid interpretation of the test results (p.3 79) 71
strongly agree with these opinions.

8. My concerns about this proposal are also guided by the American Psychological Association Ethics Code
(American Psychological Association Ethical Principles of Psychologists and Code of Conduct, 2017). This
Ethics Code mandates in Subsection 9 that evaluations and opinions rendered by psychologists/neuropsych-
ologists must be guided by strict adherence to standards of practice, guarding against any issues that can
compromise the validity of findings or potential misuse, and using all test measures, interviews, and assessment
techniques in a manner that is guided by knowledge of research with regard to issues of validity and reliability.
These practices have been consistently shown to be undermined by allowing third-party observation. As such, |
am ethically bound to provide reports that are as accurate as possible, and am prevented from doing so when any
factors that skew test results, such as recording, are introduced into the test environment. Psychologists/
neuropsychologists are also ethically bound to protect the security of testing materials and methods. Therefore,
proposed video/audio taping or live third-party observation would violate these standards. It should also be noted
that this concern can not be ameliorated by simply requesting that recording be completed in a manner that is
hidden from the patient/examinee, as this too would be misleading, unethical, and has also been shown to .
undermine test accuracy and validity. Thus, it should be clearly noted that any third-party observation, even if it is
unknown or hidden from the patient (a clear violation of informed consent), would be in conflict with our Ethics
Code and would carry with it the same risks of undermining validity. The issue of using “secret recording” as a
means of guarding against third-party observation, is clearly unethical, as was addressed in the National Academy
of Neuropsychology Position Paper entitled Secretive Recording of Neuropsychological Testing and Interviewing:
Official Position of the National Academy of Neuropsychology, which mandates that: “neuropsychologists do
not, and should not, encourage, condone, or engage in secret recording of neuropsychological interviews or
testing. For the protection and benefit of the individual examinee, the public, referral sources, and the examining
neuropsychologist, secretive recording of neuropsychological interviews or testing should not be introduced into
the neuropsychological examination process.” Archives of Clinical Neuropsychology, 24, pp 1-2, (2009).

9. The Nevada Board of Psychological Examiners, the professional licensing Board for all Clinical Psychologists
in Nevada, has formed an official position on third-party observers in psychological evaluations. This statement
has been provided to the Nevada State Supreme Court as public comment regarding the proposed changes to Rule
35 of Nevada Civil Procedure. The official position of Nevada Board of Psychological Examiners is that:
“allowing third-party observers, monitors, and/or electronic recording equipment during psychological and
neuropsychological evaluations poses a significant threat to public safety. Observation, monitoring, and
recording can significantly alter the credibility and validity of results obtained during psychological and
neuropsychological medical evaluations, as well as forensic evaluations completed for judicial proceedings.
Research indicates that the presence of observers, monitors and recorders during patient clinical interviews and
evaluations directly impacts patient behavior and performance such that patients may avoid disclosing crucial
information essential to diagnosis and clinical recommendations. Additionally, (neuro)psychological tests and
measures are developed and standardized under highly controlled conditions. Observation, monitoring, and
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recording of these tests is not part of the standardization. Observation, monitoring, and recording of -
psychological assessment components (i.e., testing) of evaluations may distort patient task performance, such that
patient weaknesses and strengths are exaggerated, yielding inaccurate or invalid test data. ... Ultimately,
deviations from standardized administration procedures compromise the validity of the data collected and _
compromise the psychologist's ability to compare test results to normative data. This increases the potential for
inaccurate test results and erroneous diagnostic conclusions, thus impacting reliability of results and future
treatment for the patient. In addition, the risk of secured testing and assessment procedures being released to non-
Psychologists poses risk to the public in that exposure of the test and assessment confidentiality can undermine
their future validity and utility” State of Nevada Board of Psychological Examiners (2018) position on third-party
observers in psychological evaluations, provided to the Nevada State Supreme Court as public comment regarding
the proposed changes to Rule 35 of Nevada Civil Procedure. This position is also strongly consistent with the
Nevada Psychological Association, which was also provided to the Nevada State Supreme Court, and which
asserted that “In the interest of protecting the needs of the public, it is the position of the Nevada Board of ‘
Psychological Examiners that allowing third-party observers, monitors, and/or electronic recording equipment
during psychological and neuropsychological evaluations poses a significant threat to public safety.” Nevada
Psychological Association Executive Board (2018). I stand in full support of these concerns and strongly agree
with the positions expressed by my professional licensing Board and State and Federal professional organizations.

10. As such, if I am ordered to conduct a Independent Medical Evaluation (IME) or Civil or Criminal Forensic
Evaluation with live third-party observation or audio/video recording, I will be ethically obligated to decline to
perform the evaluation or would be extremely limited with regard to any opinion I could validly render in order to _
opine as to the issues at hand in the requested evaluation.

11. Finally, I am deeply concerned that requiring third-party observation in psychological/neuropsychological
evaluations would significantly undermine our professional ability to render Expert opinions about psychological
and neuropsychological matters that can be essential to weigh in IME, Civil, and Criminal cases for the legal
Triers of Fact due to the above ethical, legal, and test security concerns. As a clinical psychologist and
neuropsychologist who frequently does forensic work, and has deep appreciation and respect for the difficult work
done by all members of our legal community, I believe that this would be a disservice to the community of legal
and mental health professionals, and to the public trust.

Thank you very much for the opportunity to share these concerns with the Court. Please do not hesitate to contact
me should there be any additional information that would be helpful.

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY KNOWLEDGE
AND BELIEF, AND THAT I UNDERSTAND IT IS MADE FOR USE AS EVIDENCE IN COURT AND IS
SUBJECT TO PENALTY FOR PERJURY.

Dated this 5th day of October, 2018,

N
Sth-Forrester, Ph.D.
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ETHICAL PRINCIPLES OF PSYCHOLOGISTS
AND CODE OF CONDUCT

INTRODUCTION AND APPLICABILITY

PREAMBLE

GENERAL PRINCIPLES

Principle A: Beneficence

and Nonmaleficence

Principle B:  Fidelity and Responsibility

Principle C: Integrity

Principle D: Justice

Principle E:  Respect for People’s Rights

and Dignity

ETHICAL STANDARDS

1 Resolving Ethical Issues

101 Misuse of Psychologists’ Work

102  Conflicts Between Ethics and Law,
Regulations, or Other Governing
Legal Authority

1.03  Conflicts Between Ethics and
Organizational Demands

104  Informal Resolution of Ethical
Violations

105  Reporting Ethical Violations

1.06  Cooperating With Ethics Committees

1.07  Improper Complaints -

1.08  Unfair Discrimination Against
Complainants and Respondents

2 Competence

201  Boundaries of Competence

202  Providing Services in Emergencies

2.03  Maintaining Competence

204  Bases for Scientific and Professional
Judgments

205  Delegation of Work to Others

2.06  Personal Problems and Conflicts

3. Human Relations ‘

3.01  Unfair Discrimination

3.02  Sexual Harassment

3.03  Other Harassment

3.04 Avoiding Harm

305  Multiple Relationships

3.06 Conflict of Interest

3.07  Third-Party Requests for Services

3.08  Exploitative Relationships

3.09 Cooperation With Other
Professionals

3.10 Informed Consent

3.11  Psychological Services Delivered to
or Through Organizations

3.12  Interruption of Psychological Services

4. Privacy and Confidentiality

401  Maintaining Confidentiality

4.02

4.03

| 404

4.05
4.06
4.07

5.01
5.02
5.03

5.04
5.05
5.06

6.01

6.02

6.03
6.04
6.05
6.06

6.07

7.01

7.02

7.03
7.04

7.05

7.06

7.07

8.

-8.01

8.02
8.03

CONTENTS

Discussing the Limits of
Confidentiality

Recording

Minimizing Intrusions on Privacy
Disclosures

Consultations

Use of Confidential Information
for Didactic or Other Purposes

Advertising and Other Public
Statements

Avoidance of False or Deceptive
Statements

Statements by Others
Descriptions of Workshops and
Non-Degree-Granting Educational
Programs

Media Presentations
Testimonials

In-Person Solicitation

Record Keeping and Fees
Documentation of Professional
and Scientific Work and
Maintenance of Records
Maintenance, Dissemination,

and Disposal of Confidential Records
of Professional and Scientific Work
Withholding Records for
Nonpayment

Fees and Financial Arrangements
Barter With Clients/Patients
Accuracy in Reports to Payors and
Punding Sources

Referrals and Fees

Education and Training

Design of Education and Training
Programs

Descriptions of Education and
Training Programs

Accuracy in Teaching

Student Disclosure of Personal
Information

Mandatory Individual or Group
Therapy

Assessing Student and Supervisee
Performance

Sexual Relationships With
Students and Supervisees

Research and Publication
Institutional Approval -
Informed Consent to Research
Informed Consent for Recording
Voices and Images in Research

8.04  Client/Patient, Student, and
Subordinate Research Participants
8.05  Dispensing With Informed Consent
for Research :
8.06  Offering Inducements for Research
Participation -
8.07  Deception in Research
8.08  Debriefing
8.09  Humane Care and Use of Ammals
in Research -
8.10  Reporting Research Results
8.11  Plagiarism
8.12  Publication Credit
8.13 - Duplicate Publication of Data
814  Sharing Research Data for Venﬁcatlon
8.15 ~ Reviewers
9. Assessment
9.01 = Bases for Assessments
9.02  Use of Assessments
" 9.03 . Informed Consentin Assessments
9.04 - Release of Test Data
9.05  Test Construction
9.06 Interpreting Assessment Results
9.07  Assessment by Unqualified Pérsons
9.08  Obsolete Tests and Outdated Test
Results
9.09  Test Scoring and Interpretatlon
< Services - .
9.10  Explaining Assessment Results
9.11  Maintaining Test Security
10.  Therapy
10.01- Informed Consent to Therapy
10.02  Therapy Involving Couples or
Families
10.03  Group Therapy
10.04 Providing Therapy to Those Served
by Others ’
10.05 Sexual Intimacies With Current
Therapy Clients/Patients
10.06 Sexual Intimacies With Relatives
or Significant Others of Current
Therapy Clients/Patients' :
1007 Therapy With Former Sexual Pa.rtners
10.08 Sexual Intimacies With Former
Therapy Clients/Patients
10.09 Interruption of Therapy
10.10 Terminating Therapy
AMENDMENTS TO THE 2002
| “ETHICAL PRINCIPLESOF - - - - -

PSYCHOLOGISTSAND CODE OF
CONDUCT” IN 2010 AND 2016

Effective June 1, 2003 (as amended 2010, 2016). Effective January 1, 2017
Copyright © 2017 by the American Psychological Association. 0003-066X



The modifiers used in some of the standards of this
Ethics Code (e.g, reasonably, appropriate, potentially) are in-
cluded in the standards when they would (1) allow profes-
sional judgment on the part of psychologists, (2) eliminate
injustice or inequality that would occur without the modi-
fier, (3) ensure applicability across the broad range of ac-
tivities conducted by psychologists, or (4) guard against a
set of rigid rules that might be quickly outdated. As used in
this Ethics Code, the term reasonable means the prevailing
professional judgment of psychologists engaged in similar
activities in similar circumstances, given the knowledge the
psychologist had or should have had at the time.

In the process of making decisions regarding their
professional behavior, psychologists must consider this
Ethics Code in addition to applicable laws and psychol-
ogy board regulations. In applying the Ethics Code to their
professional work, psychologists may consider other ma-
terials and guidelines that have been adopted or endorsed
by scientific and professional psychological organizations
and the dictates of their own conscience, as well as consult
with others within the field. If this Ethics Code establishes
a higher standard of conduct than is required by law, psy-
chologists must meet the higher ethical standard. If psy-
chologists” ethical responsibilities conflict with law, regu-
lations, or other governing legal authority, psychologists
make known their commitment to this Ethics Code and
take steps to resolve the conflict in a responsible manner in
keeping with basic principles of human rights.

PREAMBLE

Psychologists are committed to increasing scientific
and professional knowledge of behavior and people’s un-
derstanding of themselves and others and to the use of such
knowledge to improve the condition of individuals, organi-
zations, and society. Psychologists respect and protect civil
and human rights and the central importance of freedom of
inquiry and expression in research, teaching, and publica-
tion. They strive to help the public in developing informed
judgments and choices concerning human behavior. In do-
ing so, they perform many roles, such as researcher, edu-
cator, diagnostician, therapist, supervisor, consultant, ad-
ministrator, social interventionist, and expert witness. This
Ethics Code provides a common set of principles and stan-
dards upon which psychologists build their professional
and scientific work.

- This Ethics Code is intended to provide specific
standards to cover most situations encountered by psy-
chologists. It has as its goals the welfare and protection of
the individuals and groups with whom psychologists work
and the education of members, students, and the public re-
garding ethical standards of the discipline. . .. -

The development of a dynamic set of ethical stan-
dards for psychologists’ work-related conduct requires a

personal commitment and lifelong effort to act ethically;
to encourage ethical behavior by students, supervisees,
employees, and colleagues; and to consult with others con-
cerning ethical problems.

GENERAL PRINCIPLES

This section consists of General Principles. General
Principles, as opposed to Ethical Standards, are aspiration-
al in nature. Their intent is to guide and inspire psycholo-
gists toward the very highest ethical ideals of the profes-
sion. General Principles, in contrast to Ethical Standards,
do not represent obligations and should not form the basis
for imposing- sanctions. Relying upon General Principles
for either of these reasons distorts both their meaning an

purpose. o
Principle A: Beneficence and Nonmaleficence

Psychologists strive to benefit those with whom
they work and take care to do no harm. In their profession-
al actions, psychologists seek to safeguard the welfare and
rights of those with whom they interact professionally and
other affected persons, and the welfare of animal subjects of
research. When conflicts occur among psychologists obli-
gations or concerns, they attempt to resolve these conflicts
in a responsible fashion that avoids or minimizes harm. Be-
cause psychologists’ scientific and professional judgments
and actions may affect the lives of others, they are alert to
and guard against personal, financial, social, organizational,
or political factors that might lead to misuse of their influ-
ence. Psychologists strive to be aware of the possible effect.
of their own physical and mental health on their ability to
help those with whom they work. '

Principle B: Fidelity and Responsibility

Psychologists establish relationships of trust with
those with whom they work. They are aware of their pro-
fessional and scientific responsibilities to society and to the
specific communities in which they work. Psychologists
uphold professional standards of conduct, clarify their pro-
fessional roles and obligations, accept appropriate respon-
sibility for their behavior, and seek to manage conflicts of
interest that could lead to exploitation or harm. Psycholo- -
gists consult with, refer to, or cooperate with other profes-
sionals and institutions to the extent needed to serve the
best interests of those with whom they work. They are con-
cerned about the ethical compliance of their colleagues’
scientific and professional conduct. Psychologists strive to
contribute a portion of their professional time for little or
no compensation or personal advantage.

Principle C: Integrity - =
Psychologists seek to promote accuracy, honesty,
and truthfulness in the science, teaching, and practice of

. Effective January 1, 2017
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1.07 Improper Complaints

Psychologists do not file or encourage the filing of
ethics complaints that are made with reckless disregard for or
willful ignorance of facts that would disprove the allegation.

1.08 Unfair Discrimination Against Complainants
and Respondents

Psychologists do not deny persons employment,
advancement, admissions to academic or other programs,
tenure, or promotion, based solely upon their having made
or their being the subject of an ethics complaint. This does
not preclude taking action based upon the outcome of such
proceedings or considering other appropriate information.

2. Competence

2.01 Boundaries of Competence

(a) Psychologists provide services, teach, and con-
duct research with populations and in areas only within the
boundaries of their competence, based on their education,
training, supervised experience, consultation, study, or
professional experience.

(b) Where scientific or professional knowledge in
the discipline of psychology establishes that an understand-
ing of factors associated with age, gender, gender identity,
race, ethnicity, culture, national origin, religion, sexual ori-
entation, disability, language, or socioeconomic status is
essential for effective implementation of their services or
research, psychologists have or obtain the training, experi-
ence, consultation, or supervision necessary to ensure the
. competence of their services, or they make appropriate re-
ferrals, except as provided in Standard 2.02, Providing Ser-
vices in Emergencies.

(c) Psychologists planning to provide services,
teach, or conduct research involving populations, areas,
techniques, or technologies new to them undertake rel-
evant education, training, supervised experience, consulta-
tion, or study.

(d) When psychologists are asked to provide servic-
es to individuals for whom appropriate mental health ser-
vices are not available and for which psychologists have not
obtained the competence necessary, psychologists with
closely related prior training or experience may provide
such services in order to ensure that services are not denied
if they make a reasonable effort to obtain the competence
required by using relevant research, training, consultatlon,
or study.

(e) In those emerging areas in which generally rec-
ognized standards for preparatory training do not yet exist,
psychologists nevertheless take reasonable steps to ensure
the competence of their work and to protect clients/pa-
tients, students, supervisees, research participants, organi-
zational clients, and others from harm.

(f) When assuming forensic roles, psychologists are

or become reasonably familiar with the judicial or adminis-
trative rules governing their roles.

2.02 Providing Services in Emergencies

In emergencies, when psychologists provide ser-
vices to individuals for whom other mental health services
are not available and for which psychologists have not ob-
tained the necessary training, psychologists may provide
such servicesin order to ensure that services are not denied.
The services are discontinued as soon as the emergency has
ended or appropriate services are available.

2.03 Maintaining Competence

Psychologists undertake ongoing eﬁ'orts to develop
and maintain their competence.

2.04 Bases for Scientific and Professional-]udgménts'

Psychologists’ work is based upon established scien-
tific and professional knowledge of the discipline. (See also
Standards 2.01e, Boundaries of Competence, and 10. Olb
Informed Consent to 'Iherapy)

2.05 Delegation of Work to Others

Psychologists who delegate work to employees,
supervisees, or research or teaching assistants or who use
the services of others, such as interpreters, take reasonable
steps to (1) avoid delegating such work to persons who
have a multiple relationship with those being served that
would likely lead to exploitation or loss of objectivity; (2)
authorize only those responsibilities that such persons can
be expected to perform competently on the basis of their
education, training, or experience, either independently or
with the level of supervision being provided; and (3) see
that such persons perform these services competently. (See
also Standards 2.02, Providing Services in Emergencies;
3.05, Multiple Relationships; 4.01, Maintaining Confiden-
tiality; 9.01, Bases for Assessments; 9.02, Use of Assess-
ments; 9.03, Informed Consent in Assessments, and 9.07,
Assessment by Unqualified Persons )

2.06 Personal Problemsand Conflicts

(a) Psychologists refrain from initiating an activity
when they know or should know that there is a substantial
likelihood that their personal problems will prevent them
from performing their work-related activities in a compe-
tent manner.

(b) When psychologists become aware of personal
problems that may interfere with their performing work-
related duties adequately, they take appropriate measures,
such as obtaining professional consultation or assistance,

and determine whether they should limit, suspend, or ter- -

minate their work-related duties. (See also Standard 10.10,
Terminating Therapy.)

Effective January 1, 2017
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cies with Current Therapy Clients/Patients; 10.06, Sexual
Intimacies with Relatives or Significant Others of Current
Therapy Clients/Patients; 10.07, Therapy with Former
Sexual Partners; and 10.08, Sexual Intimacies with Former
Therapy Clients/Patients.)

3.09 Cooperation with Other Professionals

When indicated and professionally appropriate,
psychologists cooperate with other professionals in order
to serve their clients/patients effectively and appropriately.
(See also Standard 4.0S, Disclosures. )

3.10 Informed Consent

(a) When psychologists conduct research or pro-
vide assessment, therapy, counseling, or consulting servic-
es in person or via electronic transmission or other forms
of communication, they obtain the informed consent of
the individual or individuals using language that is reason-
ably understandable to that person or persons except when
conducting such activities without consent is mandated by
law or governmental regulation or as otherwise provided in
this Ethics Code. (See also Standards 8.02, Informed Con-
sent to Research; 9.03, Informed Consent in Assessments;
and 10.01, Informed Consent to Therapy.)

(b) For persons who are legally incapable of giving
informed consent, psychologists nevertheless (1) provide an
appropriate explanation, (2) seek the individual’s assent, (3)
consider such persons’ preferences and best interests, and
(4) obtain appropriate permission from a legally authorized
person, if such substitute consent is permitted or required
by law. When consent by a legally authorized person is not
permitted or required by law, psychologists take reasonable
steps to protect the individual’s rights and welfare.

(¢) When psychological services are court ordered
or otherwise mandated, psychologists inform the indi-
vidual of the nature of the anticipated services, including
whether the services are court ordered or mandated and
any limits of confidentiality, before proceeding.

(d) Psychologists appropriately document written
or oral consent, permission, and assent. (See also Stan-
. dards 8.02, Informed Consent to Research; 9.03, Informed
Consent in Assessments; and 10.01, Informed Consent to
Therapy.)

3.11 Psychological Services Delivered to or Through
Organizations
(a) Psychologists delivering services to or through
organizations provide information beforehand to clients
and when appropriate those directly affected by the services
about (1) the nature and objectives of the services, (2) the

intended recipients, (3) which of the individuals are clients,

(4) the relationship the psychologist will have with each per-
son and the organization, (S) the probable uses of services

provided and information obtained, (6) who will have ac-
cess to the information, and (7) limits of confidentiality. As
soon as feasible, they provide information about the results
and conclusions of such services to appropriate persons.

(b) If psychologists will be precluded by law or by
organizational roles from providing such information to
particular individuals or groups, they so inform those 1nd1— ‘
viduals or groups at the outset of the service.

3.12 Interruption of Psychological Services

Unless otherwise covered by contract, psycholo-
gists make reasonable efforts to planfor facilitating services
in the event that psychological services are interrupted by
factors such as the psychologist’s illness, death, unavailabil-
ity, relocation, or retirement or by the client’s/patient’s re-
location or financial limitations. (See also Standard 6.02c,
Maintenance, Dissemination, and Disposal of Confidential
Records of Professional and Scientific Work.) =~

4.  Privacy and Confidentiality
4.01 Maintaining Confidentiality

Psychologists have a primary .obligation and take
reasonable precautions to protect confidential information
obtained through or stored in any medium, recognizing
that the extent and limits of confidentiality may be regu-
lated by law or established by institutional rules or profes-
sional or scientific relationship. (See also.Standard 2.0,
Delegation of Work to Others.)

4.02 Discussing the Limits of Confidentiality

(a) Psychologists discuss with petsons (including,
to the extent feasible, persons who are legally incapable of
giving informed consent and their- legal representatives)
and organizations with whom they establish a scientific or
professional relationship (1) the relevant limits of confi-
dentiality and (2) the foreseeable uses of the information
generated through their psychological activities. (See also
Standard 3.10, Informed Consent.

(b) Unless itis not feasible or is contraindicated, the
discussion of confidentiality occurs at the outset of the rela-
tionship and thereafter as new circumstances may warrant.

(c) Psychologists who offer services, products, or
information via electronic transmission inform clients/ 'pa-
tients of the risks to privacy and limits of conﬁdentlahty

4.03 Recording

Before recording the voices or images of 1nd1v1duals
to whom they provide services, psychologists obtain per-
mission from all such persons or their legal representatives.
(See also Standards 8.03, Informed Consent for Recording
Voices and Images in Research; 8.05, Dispensing with In- -
formed Consent for Research; and 8.07, Deception in Re-
search.)

Effective January 1, 2017
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they take precautions to ensure that statements (1) are
based on their professional knowledge, training, or expe-
rience in accord with appropriate psychological literature
and practice; (2) are otherwise consistent with this Ethics
Code; and (3) do not indicate that a professional relation-
ship has been established with the recipient. (See also Stan-
dard 2.04, Bases for Scientificand Professional Judgments. )

Testimonials

Psychologists do not solicit testimonials from cur-
rent therapy clients/patients or other persons who because
of their particular circumstances are vulnerable to undue
influence.

5.05

5.06 In-Person Solicitation
Psychologists do not engage, directly or through

agents, in uninvited in-person solicitation of business from
actual or potential therapy clients/patients or other per-
sons who because of their particular circumstances are vul-
nerable to undue influence. However, this prohibition does
not preclude- (1) attempting to implement appropriate
collateral contacts for the purpose of benefiting an already
engaged therapy client/patient or (2) providing disaster or
community outreach services.

6. Record Keeping and Fees

6.01 Documentation of Professional and Scientific
‘Work and Maintenance of Records

Psychologists create, and to the extent the records
are under their control, maintain, disseminate, store, retain,
and dispose of records and data relating to their profession-
al and scientific work in order to (1) facilitate provision of

services later.by them or by other professionals, (2) allow

for replication of research design and analyses, (3) meetin-
stitutional requirements, (4) ensure accuracy of billing and
payments, and ($) ensure compliance with law. (See also
Standard 4.01, Maintaining Confidentiality:)

. 6.02 Maintenance, Dissemination, and Disposal of

Confidential Records of Professional and

Scientific Work

(a) Psychologists maintain confidentiality in creat-
ing, storing, accessing, transferring, and disposing of records
under their control, whether these are written, automated, or
in any other medium. (See also Standards 4.01, Maintaining
Confidentiality, and 6.01, Documentation of Professional
and Scientific Work and Maintenance of Records.)

' (b) If confidential information concerning recipi-
ents of psychological services is entered into databases or
systems of records available to persons whose access has
-“not'been consented to by the recipient, psychologists use
coding or other techniques to avoid the inclusion of per-
sonal identifiers.

(c) Psychologists make plans in advance to facilitate
the appropriate transfer and to protect the confidentiality
of records and data in the event of psychologists’ withdraw-
al from positions or practice. (See also Standards 3.12, In-
terruption of Psychologlcal Services, and 10. 09, Interrup-
tion of Therapy.)

6.03 Withholding Records for Nonpayment

Psychologists may not withhold records under
their control that are requested and needed for a client’s/
patient’s emergency treatment solely because payment has
not been received. )

6.04 Fees and Financial Arrangements

(a) As early as is feasible in a professional or scientif-
ic relationship, psychologists and recipients of psychologi-
cal services reach an agreement specifying compensatlon
and billing arrangements.

(b) Psychologists’ fee practices are consistent with law

(c) Psychologists do not misrepresent their fees.

(d) If limitations to services can be anticipated be-
cause of limitations in financing, this is discussed with the
recipient of services as early as is feasible. (See also Stan-
dards 10.09, Interruption of Therapy, and 10.10, Termmat—,
ing Therapy.)

(e) If the recipient of services does not pay for ser-
vices as agreed, and if psychologists intend to use collection
agencies or legal measures to collect the fees, psychologists
first inform the person that such measures will be takenand
provide that person an opportunity to'make prompt pay-
ment. (See also Standards 4.05, Disclosures; 6.03, With-
holding Records for Nonpayment; and 10. 01 Informed
Consent to Therapy.)

6.05 Barter with Clients/Patients

Barter is the acceptance of goods, services, or other
nonmonetary remuneration from clients/patientsin return
for psychological services. Psychologists may barter only if
(1) itisnot clinically contraindicated, and (2) the resulting
arrangement is not exploitative. (See also Standards 3.05,
Multiple Relationships, and 6. 04 Fees' and Financial Ar-
rangements.) |

6.06 Accuracyin Reports to Payors and Fundmg
Sources

In their reports to payors for services or sources of
research funding, psychologists take reasonable steps to -
ensure the accurate reporting of the nature of the service
provided or research conducted, the fees, charges, or pay-
ments, and where applicable, the identity of the provider,

-the findings, and the diagnosis. (See also Standards 401, - -

Maintaining Confidentiality; 4.04, Minimizing Intrusions
on Privacy; and 4.0S, Disclosures.)

Effective January 1, 2017
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ed duration, and procedures; (2) their right to decline to
participate and to withdraw from the research once par-
ticipation has begun; (3) the foreseeable consequences of
declining or withdrawing; (4) reasonably foreseeable fac-
tors that may be expected to influence their willingness to
participate such as potential risks, discomfort, or adverse
effects; (5) any prospective research benefits; (6) limits of
confidentiality; (7) incentives for participation; and (8)
whom to contact for questions about the research and re-
search participants’ rights. They provide opportunity for
the prospective participants to ask questions and receive
answers. (See also Standards 8.03, Informed Consent for
Recording Voices and Images in Research; 8.05, Dispens-
ing with Informed Consent for Research; and 8.07, Decep-
tion in Research.)

(b) Psychologists conducting intervention research
involving the use of experimental treatments clarify to par-
ticipants at the outset of the research (1) the experimental
nature of the treatment; (2) the services that will or will
not be available to the control group(s) if appropriate; (3)
the means by which assignment to treatment and control
groups will be made; (4) available treatment alternatives if
an individual does not wish to participate in the research or
wishes to withdraw once a study has begun; and (S5) com-
pensation for or monetary costs of participating including,
if appropriate, whether reimbursement from the partici-
pant or a third-party payor will be sought. (See also Stan-
dard 8.02a, Informed Consent to Research.)

8.03 Informed Consent for Recording Voices and
Images in Research

Psychologists obtain informed consent from re-
search participants prior to recording their voices or images
for data collection unless (1) the research consists solely
of naturalistic observations in public places, and it is not
anticipated that the recording will be used in a manner that
could cause personal identification or harm, or (2) the re-
search design includes deception, and consent for the use
of the recording is obtained during debriefing. (See also
Standard 8.07, Deception in Research.)

8.04 Client/Patient, Student, and Subordinate
Research Participants

(a) When psychologists conduct research with cli-
ents/patients, students, or subordinates as participants,
psychologists take steps to protect the prospective par-
ticipants from adverse consequences of declining or with-
drawing from participation.

(b) When research participation is a course require-
ment or an opportunity for extra credit, the prospective
participant is given the choice of equitable alternative ac-
tivities.

8.05 Dispensing with Informed Consent for
Research

Psychologists may dispense with informed consent
only (1) where research would not reasonably be assumed
to create distress or harm and involves (a) the study of nor-
mal educational practices, curricula, or classroom manage-
ment methods conducted in educational settings; (b) only
anonymous questionnaires, naturalistic observations, or
archival research for which disclosure of responses would
not place participants at risk of criminal or civil liability or
damage their financial standing, employability, or reputa-
tion, and confidentiality is protected; or (c) the study of
factors related to job or organization effectiveness conduct-
ed in organizational settings for which there is no risk to
participants’ employability, and confidentiality is protected
or (2) where otherwise permitted by law or federal or insti- -
tutional regulations.

8.06 Offering Inducements for Research
Participation

(a) Psychologists make reasonable efforts to avoid
offering excessive or inappropriate financial or other in-
ducements for research participation when such mduce-
ments are likely to coerce participation.

(b) When offering professional services as an in-
ducement for research participation, psychologists clarify
the nature of the services, as well as the risks, obligations,
and limitations. (See also Standard 6.05, Barter with Cli-
ents/Patients. )

8.07 Deceptionin Research

(a) Psychologists do not conduct a study involv-
ing deception unless they have determined that the use of
deceptive techniques is justified by the study’s significant
prospective scientific, educational, or applied value and
that effective nondeceptive alternative procedures:are not
feasible.

(b) Psychologists do not deceive prospectlve partic-
ipants about research that is reasonably expected to cause
physical pain or severe emotional distress.

(c) Psychologists explain any deception that is an -
integral feature of the design and conduct of an experiment
to participants as early as is feasible, preferably at the con-
clusion of their participation, but no later than at the con-
clusion of the data collection, and permit participants to
withdraw their data. (See also Standard 8.08, Debriefing.)

8.08 Debriefing
(a) Psychologists provide a prompt opportunity for
participants to obtain appropriate information about the

" nature, results, and conclusions of the research; and they

take reasonable steps to correct any misconceptions. that
participants may have of which the psychologists are aware.

Effective January 1, 2017
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tion and techniques sufficient to substantiate their findings.
(See also Standard 2.04, Bases for Scientific and Profes-
sional Judgments.)

(b) Except as noted in 9.01c, psychologists provide
opinions of the psychological characteristics of individuals
only after they have conducted an examination of the in-
dividuals adequate to support their statements or conclu-
sions. When, despite reasonable efforts, such an examina-
tion is not practical, psychologists document the efforts
they made and the result of those efforts, clarify the prob-
able impact of their limited information on the reliability
and validity of their opinions, and appropriately limit the
nature and extent of their conclusions or recommenda-
tions. (See also Standards 2.01, Boundaries of Compe-
tence, and 9.06, Interpreting Assessment Results.)

(c) When psychologists conduct a record review
or provide consultation or supervision and an individual
examination is not warranted or necessary for the opinion,
psychologists explain this and the sources of information on
which they based their conclusions and recommendations.

'9.02 Use of Assessments :

(a) Psychologists administer, adapt, score, interpret,
or use assessment techniques, interviews, tests, or instru-
ments in a manner and for purposes that are appropriate in
light of the research on or evidence of the usefulness and
proper application of the techniques.

(b) Psychologists use assessment - instruments
whose validity and reliability have been established for use
with members of the population tested. When such valid-
ity or reliability has not been established, psychologists
describe the strengths and limitations of test results and
interpretation.

(c) Psychologists use assessment methods that are
appropriate to an individual’s language preference and
competence, unless the use of an alternative language is rel-
evant to the assessment issues.

9.03 Informed Consent in Assessments

(a) Psychologists obtain informed consent for as-
sessments, evaluations, or diagnostic services, as described
in Standard 3.10, Informed Consent, except when (1) test-
ing is mandated by law or governmental regulations; (2)
informed consent is implied because testing is conducted
as a routine educational, institutional, or organizational
activity (e.g, when participants voluntarily agree to assess-
ment when applying for a job); or (3) one purpose of the
testing is to evaluate decisional capacity. Informed consent
includes an explanation of the nature and purpose of the
assessment, fees, involvement of third parties, and limits of
confidentiality-and sufficient opportunity for the client/pa-
tient to ask questions and receive answers.

(b) Psychologists inform persons with questionable

capacity to consent or for whom testing is mandated by law
or governmental regulations about the nature and purpose
of the proposed assessment services, using language that is
reasonably understandable to the person being assessed.

(c). Psychologists using the services of an inter-
preter obtain informed consent from the client/patient to
use that interpreter, ensure that confidentiality of test re--
sults and test security are maintained, and include in their
recommendations, reports, and diagnostic or evaluative
statements, including forensic testimony, discussion of any
limitations on the data obtained. (See also Standards 2.0S,
Delegation of Work to Others; 4.01, Maintaining Confi-
dentiality; 9.01, Bases for Assessments; 9.06, Interpreting
Assessment Results; and 9.07, Assessment by Unqualified
Persons.)

9.04 Release of Test Data

(a) The term test data refers to raw and scaled scores,
client/patient responses to test questions or stimuli, and .
psychologists’ notes and recordings concerning client/
patient statements and behavior during an examination.
Those portions of test materials that include client/pa-
tient responses are included in the definition of test data.
Pursuant to a client/patient release, psychologists provide
test data to the client/patient or other persons identified
in the release. Psychologists may refrain from releasing test
data to protect a client/patient or others from substantial
harm or misuse or misrepresentation of the data or the test,
recognizing that in many instances release of confidential
information under these circumstances is regulated by law.
(See also Standard 9.11, Maintaining Test Security.)

(b) In the absence of a client/patient release, psy-
chologists provide test data only as required by law or court
order. ~

9.05 Test Construction

Psychologists who develop tests and other assess-
ment techniques use appropriate psychometric procedures
and current scientific or professional knowledge for test de-
sign, standardization, validation, reduction or elimination
of bias, and recommendations for use. '

9.06 Interpreting Assessment Results |

When interpreting assessment results, including
automated interpretations, psychologists take into account
the purpose of the assessment as well as the various test
factors, test-taking abilities, and other characteristics of the
person being assessed, such as situational, personal, linguis-
tic, and cultural differences, that might affect psychologists’
judgments or reduce the accuracy of their interpretations.
They indicate any significant limitations of their interpreta- - -
tions. (See also Standards 2.01b and ¢, Boundaries of Com-
petence, and 3.01, Unfair Discrimination. )

Effective January 1, 2017
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10.04 Providing Therapy to Those Served by Others

In deciding whether to offer or provide services to
those already receiving mental health services elsewhere,
psychologists carefully consider the treatment issues and
the potential client’s/patient’s welfare. Psychologists dis-
cuss these issues with the client/patient or another legally
authorized person on behalf of the client/ patient in order
to minimize the risk of confusion and conflict, consult with
the other service providers when appropriate, and proceed
with caution and sensitivity to the therapeutic issues.

10.05 Sexual Intimacies with Current Therapy
Clients/Patients

Psychologists do not engage in sexual intimacies
with current therapy clients/patients.

10.06 Sexual Intimacies with Relatives or Significant
Others of Current Therapy Clients/Patients
Psychologists do not engage in sexual intimacies

with individuals they know to be close relatives, guardians,

or significant others of current clients/patients. Psycholo-
gists do not terminate therapy to circumvent this standard.

10.07 Therapy with Former Sexual Partners

Psychologists do not accept as therapy clients/pa-
tients persons with whom they have engaged in sexual in-
timacies.

10.08 Sexual Intimacies with Former Therapy

Clients/Patients _ v .

(a) Psychologists do not engage in sexual intimacies
with former clients/patients for at least two years after ces-
sation or termination of therapy.

(b) Psychologists do not engagein sexual intimacies
with former clients/patients even after a two-year interval
except in the most unusual circumstances. Psychologists
who engage in such activity after the two years following
cessation or termination of therapy and of having no sexual
contact with the former client/patient bear the burden of
demonstrating that there has been no exploitation, in light
of all relevant factors, including (1) the amount of time that
has passed since therapy terminated; (2) the nature, dura-
tion, and intensity of the therapy; (3) the circumstances of
termination; (4) the client’s/patient’s personal history; (5)
the client’s/patient’s current mental status; (6) the likeli-
hood of adverse impact on the client/patient; and (7) any
statements or actions made by the therapist during the
course of therapy suggesting or inviting the possibility of
a posttermination sexual or romantic relationship with the
client§ patient. (See also Standard 3.05, Multiple Relation-
ships: T .

10.09 Interruption of Therapy

When entering into employment or contractual re-
lationships, psychologists make reasonable efforts to. pro-
vide for orderly and appropriate resolution of responsibil-
ity for client/patient care in the event that the employment
or contractual relationship ends, with paramount consid-
eration given to the welfare of the client/patient. (See also
Standard 3.12, Interruption of Psychological Services.)

10.10 Terminating Therapy . :

(a) Psychologists terminate therapy when it be-
comes reasonably clear that the client/patient no longer
needs the service, is not likely to benefit, or is being harmed
by continued service. : o

(b) Psychologists may terminate therapy when
threatened or otherwise endangered by the client/patient
or another person with whom the client/patient has a re-
lationship. o
(c) Except where precluded by the actions of cli-
ents/patients or third-party payors, prior to termination
psychologists provide pretermination counseling and sug-
gest alternative service providers as appropriate.

Effective January 1, 2017
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Forensic neuropsychological evaluations are often constrained by the demand that a
third party observer be present during the course of interview and formal testing. This
demand may originate from counsel’s desire to ensure that the neuropsychologist. does
not interrogate or unfairly question the plaintiff with respect to issues of liability and to
ascertain if test procedures are accurately administered. In general, neuropsychologists
should have the right to carry out their examination in a manner that will not in any way
jeopardize, influence or unduly pressure their normal practice.

The preserice of a third party observer during the administration of formal test proce-
© dures is inconsistent with recommendations promulgated in- The Standards for Educa-
tional and Psychological Testing (APA, 1985) and Anastasi (1988), that the psychologi--
cal testing environment be distraction free. More recently, standardized test manuals
(for example, The WAIS-III, WMS-III Technical Manual; The Psychological Corpora- " -
tion, 1997) have specifically stated that third party observers should be excluded from’
the examination room to keep it free from distraction. The presence of a third party ob- .
server in the testing room is also inconsistent with the requirements for standardized test.
administration as set forth in the APA’s Ethical Principles Of Psychologists and Code
Of Conduct (APA, 1992) in that it creates the potential for distraction and/or mterrup-
tion of the examination (McSweeny et al., 1998).

A second issue that relates to the potential influence of the presence of a third party
observer is the reliance upon normative data. Neuropsychological test measures have:
not been standardized in the presence of an observer. In fact, neuropsychological test
measures have been standardized under a specific set of highly controlled circumstances
that did not include the presence of a third party observer. The presence of a third party
observer introduces an unknown variable into the testing environment which may pre-
vent the examinee’s performance from being compared to established norms and poten-
tially precludes valid interpretation of the test results (McCaffrey, Fisher, Gold & .

Lynch, 1996). Observer effects can be such that performance on more complex tasks de- - ‘

clines, in contrast to enhanced performance on overlearned tasks, leading to a spuriously
magnified picture of neuropsychological deficit (McCaffrey et al., 1996). Likewise, ob-
servation of an examination being conducted for a second opinion may fundamentally

alter the- test session, in comparison to the initial examination that the patient has al- . -

ready undergone, potentially creating an adversarial atmosphere, and increasing the risk
of motivational effects related to secondary gain. Observer effects can be magnified by
the presence of involved parties who have a significant relationship with the patient (e.g.
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legal representatives who have a stake in the outcome of the examination; cf. Binder and
Johnson-Greene, 1995). Thus, the presence of a third party observer during formal test--
ing may represent a threat to the validity and reliability of the data generated by an ex-
amination conducted under these circumstances, and may compromise the valid use of .
normative:data in interpreting test scores. Observer effects also extend to situations such

as court reporters, attorneys, attorney representatives, viewing from behind one-way . -
mirrors and to electronic means of observation, such as the presence of a camera which- -

can be a significant distraction (McCaffrey et al., 1996). Electronic recording and other
- observation also raises test security considerations that are detailed in the National
Academy of Neuropsychology’s position statement on Test Security. :

It should be noted that there are circumstances that support the presence of a neutral,
non-involved party in nonforensic settings. One situation might be when students or °
other professionals in psychology observe testing as part of their formal education.

These trainees have sufficient instruction and supervision in standardized measurement .

and clinical procedures, such that their presence would not interfere with the assessment
process. Other situations might include a parent’s calming presence during an evaluation -
of a child. _
The weight of accumulated scientific and clinical literature with respect to the issue of
third party observers in the forensic examination provides clear support for the official
position of the National Academy of Neuropsychology that neuropsychologists should
strive to minimize all influences that may compromise accuracy.of assessment and
should make every effort to exclude observers from the evaluatxon '
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Abstract

Neuropsychologists are occasionally asked to have neuropsychological testing observed via the presence of a third party, through ohe-way.

mirrors, or with audio or video monitoring or recording devices. The primary reasons for not allowing observation are its effect on the validity
of the examination results and the security of copyrighted test materials. To overcome the problem of observer effects on the examinee's

performance, some individuals have suggested that examinations be monitored or recorded without the examinee’s awareness (i.e., secretly)..

However, secretive recording of neuropsychological interviews and testing is deceptive, which is inconsistent with ethical principles. In
addition, such recording may affect the behavior of the examiner, For these reasons, neuropsychologxsts do nox, and should not, encourage,
_condone, or engage in secret recording of neuropsychological interviews or tesnng

: . Keywords: Secret; Recording; Neuropsychologlcal, Evaluauon, Forensic; Ethxcal

Secretive recording of neuropsychological interviews and testing is inappropriate. The rationale for not engaging in, '

encouraging, or supporting secretive recording of neuropsychological interviews or tésting is described subsequently.

Neuropsychologists are occasionally asked to have neuropsychological testing sessions observed via the presence of a third .

~ party, through one-way mirrors, or with audio or video monitoring or recording devices. With the exception of a few specific
coritexts (e.g., training purposes), the professxon of neuropsychology has taken a strong stance against the observation of evalu-
ations in any format (American Academy of Clinical Neuropsychology, 2001; National Academy of Neuropsychology, 2000).

‘The primary reasons for not allowing observation include its effect on the validity of the evaluation results and the security of
copyrighted test materials (McCaffrey, 2005). Specifically, the following concerns exist: (1) tests were not standardized with
observation or recording devices present, which limits the applicability of normative data in such mstanccs (2) the presence of

! This paper has been written, reviewed, and edited by members of the National Academy of Neuropsychology (NAN) Policy and Planmng Cominittec. The
Policy and Planning Committee is charged with writing position papers regarding important issues that affect the profession of neuropsychology and consumers
. of neuropsycbological services. Possible topics for the position papers are suggested by the NAN Board of Directors, members of the NAN Policy and Planning
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a third party or device can affect the examinee’s performance; (3) the examiner’s behavior may be affected; (4) test.security - A
may be compromised, allowing prospective examinees to determine their responses in advance of the evaluation; (5) copyright -

laws may be violated; and (6) evaluation content may be misused. For-these reasons, the mandate to avoid recordmg neurop-
sychological testing sessions applies to all situations, including those in which examinees or their legal representatives are
aware of, and provide consent for, such recording.

To overcome the problem of observer effects on the examinee’s performance, some individuals have suggested that evalu-
ations be monitored or recorded without the examinee’s awareness (i.e., secretly). Although this suggestion may help to elim-
inate the effect of the observer on the examinee’s performance (i.e., points 1 -2 above), the other areas of concern remain (i..,
points 3—6 above). In addxtmn, an element of deception is introduced into the evaluation context. Under most circumstances,
deception in the context of neuropsychological examinations or in research conflicts with ethical requirements (American

~ Psychological Association, 2002, Ethical. Standards 4.03, Recording; 8.07, Deception in Research; and 9.03, Informed
‘Consent in Assessments). Secretive recording of neuropsychological interviews and testing is deceptive and is therefore incon-
sistent with the respect for autonomous decision making that underlies most clinical services (Bcauchamp & Childress, 2001).

-In addition to instances in which secretive recording of neuropsychological interviews or testing is requested of the examin-. *

ing neuropsychologist, there have been instances in which treating neuropsychologists' have encouraged their patients to

secretly record independent neuropsychological examinations performed by other neuropsychologists. This practice, although T

not affecting the examiner’s behavior, can affect the examinee’s presentation and performance and, therefore, affect the

" validity of the examination results. In addition, the examiner, like the examinee, has a right to be protected from intentional - .

deception in the' examination process. Thus, this practice is also inappropriate and inconsistent with ethical practice.

Furthermore, examinees often spontaneously confide information to examiners while testing is in process that the examinees

~ consider confidential and want to be kept ‘off the record.” If this were to occur while an examinee is being recorded, the neu-
. ropsychologist would be obligated to inform the examinee that the information had been. secretly recorded. This situation
would very likely have a detrimental effect on the rapport between the examinee/patient and the neuropsychologist and com-

promise the work being performed. In addition, obtaining consent retrospectively is unethical. Thus, just as psychotherapy is. -

never recorded without the patient’s consent, neuropsychological interviews and testing must never be recorded secretly. -
* In summary, neuropsychologists do not, and should not, encourage, condone, or engage in secret recording of neuropsycho-
logical interviews or testing. For the protection and benefit of the individual examinee, the public, referral sources, and the

_examining neuropsychologist, secretive recording of neuropsychological interviews or testmg should not be introduced into_

the neuropsychologxcal exammatlon process.
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Abstract

Neuropsychologists are occasionally asked to have neuropsychological testing observed via the presence of a third party, through one-way

" mifrors, or with audio or video monitoring or recording devices. The primary reasons for not allowing observation are its effect on the validity -

of the examination results and the security of copyrighted test materials. To overcome the problem of observer effects on the examinee’s
performance, some individuals have suggested that examinations be monitored or recorded without the examinee’s awareness (i.e., secretly).
However, secretive recording of neuropsychological interviews and testing is deceptive, which is inconsistent with ethical principles. In
addition, such recording may affect the behavior of the examiner. For these reasons, neuropsychologists do not, and should not, encourage,
condone, or engage in secret recording of neuropsychological interviews or testing.

Keywords. Secret; Recording; Neuvropsychological; Evaluatxon; Forensic; Ethical

Secretive recording of neuropsychological interviews and testing is inappropriate. The rationale for not engaging in,
encouraging, or supporting secretive recording of neuropsychological interviews or testing is described subsequently.

Neuropsychologists are occasionally asked to have neuropsychological testing sessions observed via the presence of a'third
party, through one-way mirrors, or with audio or video monitoring or recording devices. With the exception of a few spec1ﬁc
contexts (e.g., training purposes), the profession of neuropsychology has taken a strong stance against the observation of evalu-
ations in any format (American Academy of Clinical Neuropsychology, 2001; National Academy of Neuropsychology, 2000).
The primary reasons for not allowing observation include its effect on the validity of the evaluation results and the security of
copyrighted test materials (McCaffrey, 2005). Specifically, the following concemns exist: (1) tests were not standardized with

‘observation or recording devices present, which limits the applicability of normative data in such instances; (2) the presence of .

¥ This paper has been written, reviewed, and edited by members of the National Academy of Neuropsychology (NAN) Policy and Planning Committee. The
Policy and Planning Committee is charged with writing position papers regarding important issues that affect the profession of neuropsychalogy and consumers
of neuropsychological services. Possible topics for the position papers are suggested by the NAN Board of Directors, members of the NAN Policy and Planning
Committee, or individual NAN members. Primary authors are identified and approved by the NAN Policy and Planning Commiltee. These authors typically aze

experts on the topic and can come from within or outside the Policy and Planning Committee, Primary authors, Policy and Planning Committee members, and

selected outside reviewers provide extensive peer review for all papers. Al topics and the final manuscripts submitted by the Policy and Planning Cornmmee
are reviewed and approved by the NAN Board of Directors.
. " Comesponding author at: Long Island Neuropsychology, P.C., 200 Hawkins Avenue, Suite B, Lake Ronkonkoma, NY 11779, USA. Tel 631-334-7884
rfax 631-980-3715. .
- E-mail address: neuropsych@shanebush.com (S. S. Bush)

€ The Author 2009, Published by Oxford University Press on behalf of the National Academy of Neuropsychology All rights reserved
For permissions, please e-mail: journals.permissions @ oxfordjournals.org.
doi: 10.1093/arclin/acp002  Advance Access publication on 12 March 2009
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a third party-or device can affect the examinee’s performance; (3) the examiner’s behavior may be ﬁffected (4) test security -

may be compromised, allowing prospective examinees to determine their responses in-advance of the evaluation; (5) copyright
laws may be violated; and. (6) evaluation content may be misused. For thése reasons, the mandate to avoid recording neurop-
sychological testing sessions applies to all situations, including those in which examinees or their legal representat:ves are
aware of, and provide consent for, such recording.

To overcome the problem of observer effects on the examinee’s performance, some individuals have suggested that cvalu-'

ations be monitored or recorded without the examinee’s awareness (i.e., secretly). Although this suggestion may help to elim-
inate the effect of the observer on the examinee’s performance (i.¢., points 1-2 above), the other areas of concern remain (i.e.,
points 3—6 above). In addition, an element of deception is introduced into the evaluation context. Under most circumstances,

deception in the context of neuropsychological examinations or in research conflicts with ethical requirements (American -

Psychological Association, 2002, Ethical Standards 4. 03, Recording; 8.07, Deception in Research: and 9.03, Informed
Consent in Assessments). Secretive recording of neuropsychological interviews and testing is deceptive and is therefore incon-
sistent with the respect for autonomous decision making that underlies most clinical services (Beauchamp & Childress, 2001).

In addition to instances in which secretive recording of neuropsychological interviews or testing is requested of the examin-

ing neuropsychologist, there have been instances in which treating neuropsychologists have encouraged their patients to
secretly record independent neuropsychological examinations performed by other neuropsychologists. This practice, although
not affecting the examiner’s behavior, can affect the examinee’s presentation and performance and, therefore; affect the

validity of the examination results. In addition, the examiner, like the examinee, has a right to be protected from intentional.

deception in the examination process. Thus, this practice is also inappropriate and inconsistent with ethical practice.

Furthermore, examinees often spontaneously confide information to examiners while testing is in process: that the examinees

consider confidential and want to be kept ‘off the record.” If this were to occur while an examinee is being recorded, the neu-
ropsychologist would be obligated to inform the examinee that the information had been secretly recorded. This situation
would very likely have a detrimental effect on the rapport between the examinee/patient and the neuropsychologist and conmr
promise the work being performed. In addition, obtaining consent retrospectively is unethical, Thus, just as psychotherapy is
never recorded without the patient’s consent, neuropsychological interviews and testing must never be recorded secretly. -

In summary, neuropsychologists do not, and should not, encourage, condone, or engage in secret recording of neuropsycho- .
logical interviews or testing. For the protection and benefit of the individual examinee, the public, referral sources, and the -
examining neuropsychologist, secretive recording of neuropsychological interviews or testing should not be introduced into

the neuropsychologlcal examination process.
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BOARD OF PSYCHOLOGICAL EXAMINERS President, Las V‘*g’"_
4600 Kietzke Lane, Building B-116 m;rﬁﬁmss :.?:f-
Reno, Nevada 89502 ,
Telephone 775 / 688-1268 » Fax 775 / 688-1060  sawrd ttomior pero

a 4 2018 nbop@govmail.state.nv.us Stephanis Holland, Psy.D.
sfetahas c 'Board Member, Las Vegas
Governar | Psyexam.nv.gov . egas
X Anthony Papa, Ph.D.,

Elizabeth Brown Board Member, Reno

Clerk of the Supreme Court Pamela L. Becker, M.A.

201 South Carson Street ' Publlc Board Member, Reno

Carson City, NV, 89701. Patrick M. Ghezzl, Ph.D., BCBA-D, LBA

Board Member, Reno

Dear Ms. Brown:

Please see below the Licensing Board’s position on third-party observers in psychological evaluations. This’ _
statement has been provided to the Nevada State Supreme Court as public comment regarding the proposed changes to
Rule 35 of Nevada Civil Procedure.

In the interest of protecting the needs of the public, it is the position of the Nevada Board of Psychological Examiners -
that allowing third-party observers, monitors, and/or electronic recording equipment during psychological and
neuropsychological evaluations poses a significant threat to public safety. Observation, monitoring, and recording can
significantly alter the credibility and validity of results obtained during psychological and neuropsychological medical
evaluations, as well as forensic evaluations completed for judicial proceedings. Research indicates that the presence of -
observers, monitors and recorders during patient clinical interviews and evaluations directly impacts patient behavior
and performance such that patients may avoid disclosing crucial information essential to diagnosis and clinical
recommendations. Additionally, (neuro)psychological tests and measures are developed and standardized under highly

_controlled conditions. Observation, monitoring, and recording of these tests is not part of the standardization.
Observation, monitoring, and recording of psychological assessment components (i.e., testing) of evaluations may
distort patient task performance, such that patient weaknesses and strengths are exaggerated, yielding inaccurate or
invalid test data. Furthermore, research highlights that this impact on performance is independent of method of
observation. In other words, there is no "good" or "safe" way to observe, monitor, or record such (neuro)psychological
evaluations without impacting and potentially invalidating the evaluation. Ultimately, deviations from standardized
administration procedures compromise the validity of the data collected and compromise the psychologist's ability to
compare test results to normative data. This increases the potential for inaccurate test results and erroneous diagnostic
conclusions, thus impacting reliability of results and future treatment for the patient. In addition, the risk of secured
testing and assessment procedures being released to non-Psychologists poses risk to the public in that exposure of the
test and assessment confidentiality can undermine their future validity and utility.

Sincerely -
for the Board of Psychological Examiners
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Michelle Paul, Ph.D. Whitney Owens, Psy.D. Pam
Executive Director ‘Board President Board Secretary/Treasurer Public Member

A Z G

ie Holland, Psy.D. John Krogh, Ph.D.
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) Las Vegas, NV 89140
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Supreme Court Clerk's Office
201 South Carson Street
Carson City, Nevada 89701

September 25, 2018

RE: THE MATTER OF CREATING A COMMITTEE TO UPDATE AND REVISE THE NEVADA

RULES OF CIVIL PROCEDURE

The Executive Board of the Nevada Psychological Association opposes third party observation of the
administration of standardized measures during psychological and/or neuropsychological independent
medical evaluations (IMEs). Our organization opposes this proposed revision to the Nevada Rules of
Civil Procedure for the following reasons. Additionally, no licensed psychologist in the State of

Nevada would be able to conduct psychological and/or neuropsychological IMEs under the conditions
of observation and recording proposed for these same reasons:

1.

Decreased Patient Disclosure: Observation, monitoring, and recording can directly impact
the behavior of the patient during psychological clinical interview such that the patient may
avoid disclosing crucial information essential to diagnosis and clinical recommendations. The
patient may also avoid disclosing critical information related to their safety or the safety of
another person (e.g., child abuse or abuse of a vulnerable adult).

Test Standardization & Compromised Validity: The clear and well-established standard of
practice is that standardized psychological and neuropsychological tests must be administered
under standardized conditions (i.e., conditions that closely replicate the conditions under which
the tests were standardized during the test development process). The standardization
process does not include third party observation, monitoring, or recording. Deviations from
standardized administration procedures compromise the validity of the data collected. When
the validity of testing data are compromised, the accuracy of the diagnosis is compromised.

-Social Facilitation and Observer Effects & Compromised Validity: Research consistently

demonstrates that patient performance can be impacted (negatively or positively) by the
presence of an observer (including live observation, remote observation, or recorded
observation). Observation, monitoring, and recording can artificially strengthen or weaken the
patient’s performance on psychological and neuropsychological test, thus compromising the
validity of the data and the accuracy of diagnostic conclusions.

Test Security & Social Harm: Psychologists have a legal and ethical requirement to maintain
the "integrity and security" of tests and other assessment techniques. Permitting individuals
who are not licensed psychologists to observe a psychological examination, either live or via
recording, compromises test security. Dissemination of psychological and neuropsychological
test materials when test security is breeched carries a risk for significant social harm. Future



patients can be coached or (inappropriately) prepared for IMEs. Additionally, the tests used in™ -

. psychological and neuropsychological IMEs are the same tests used across a wide range of
evaluations. These include, but are not limited to, determinations of fitness or competency to: -
(a) parent; (b) pilot an airplane; (c) practice medicine or surgery; (d) stand trial; () work in law
enforcement or at a nuclear power facility, etc. The Court might also be interested to. know
that these same tests are used to determine if an applicant is eligible to receive special
accommodations when taking the Bar Exam.

As stated by the National Academy of Neuropsychology in 2003, "Maintaining test security is
critical, because of the harm that can result from public dissemination of novel test procedures.
Audio- or video recording a neuropsychological examination results in a product that can be
disseminated without regard to the need to maintain test security. The potential disclosure of
test instructions, questions, and items by replaying recorded examinations can enable
individuals to determine or alter their responses in advance of actual examination. Thus, a
likely and foreseeable consequence of uncontrolled test release is widespread circulation,
leading to the opportunity to determine answers in advance, and to manipulate test
performances. This is analogous to the situation in which a student gains access to test items
and the answer key for a final examination prior to taking the test."

In summary, the proposed changes which would allow third party. observation, monitoring, or
recording in IMEs would have a profound deleterious impact on the ability of licensed psychologists to
appropriately conduct valid psychological and neuropsychological IMEs.

We have enclosed a list of references, as well as complete copies of the most relevant position and
consensus statements. Please do not hesitate to reach out with any questions.

Respectfully,

/{ G

Adrianna Wechsler Zimring, PhD Sarah Ahmad, PsyD

Past President 2018/2019 President 2018/2019
Nevada Psychological Association Nevada Psychological Assomatlon

Noelle Lefforge, PhD
President-Elect 2018/2019
Nevada Psychological Association



