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RE: THE MATTER OF CREATING A COMMITTEE TO UPDATE AND REVISE THE NEVADA
RULES OF CIVIL PROCEDURE

The Nevada Psychological Association opposes the revision to the Nevada Rules of Civil Procedures
allowing third-party observation, monitoring, or reporting of the administration of standardized
measures psychological and neuropsychological evaluations. Any evaluations conducted under such
conditions would be invalid for the following reasons:

1. Decreased Patient Disclosure: Observation, monitoring, and recording can directly impact
the behavior of the patient during clinical interviews, such that the patient may avoid disclosing
crucial information essential to diagnosis and clinical recommendations. The patient may
avoid disclosing critical information related to their safety or the safety of another person (e. g .
child abuse or abuse of a vulnerable adult).

2. Test Standardization & Compromised Validity: The well-established standard of practice is
that standardized psychological and neuropsychological tests must be administered under
standardized conditions (i.e., conditions that closely replicate the conditions under which the
tests were standardized during the test development process). The standardization process.
does not include third-party observation, monitoring, or recording. Deviations which allow
such observation likely compromise the validity of the data collected. When the validity of
testing data is compromised, the accuracy of the results is compromised.

3. Social Facilitation, Observer Effects, and Compromised Validity: Research consistently
demonstrates that patient performance can be impacted (negatively or positively) by the
presence of an observer, including live observation, remote observation, or recorded
observation. These factors can artificially strengthen or weaken the patient’s performance on
psychological and neuropsychological testing, thus compromising the validity of the data and
the accuracy of the conclusions.

4. Test Security and Social Harm: Psychologists have an ethical responsibility to maintain the
integrity and security of tests and other assessment procedures. Permitting individuals who
are not licensed psychologists to observe a psychological examination, either through live or
recorded methods, compromises test security. These materials could be disseminated, thus -
carrying a risk for significant social harm. Future patients can be coached or inappropriately -
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these evaluations would also be compromised by dissemination of test materials.
Compromising the test materials would have wide spread effect as the same tests used across
a wide range of evaluations. These include, but are not limited to, determinations of fitness or
competency to: (a) parent; (b) pilot an airplane; (c) practice medicine or surgery; (d) stand trial;
(e) work in law enforcement or at a nuclear power facility, etc. The Court might also be
interested to know that these same tests are used to determine if an applicant is eligible to
receive special accommodations when taking the Bar Exam.

As stated by the National Academy of Neuropsychology in 2003, "Maintaining test security is
critical, because of the harm that can result from public dissemination of novel test procedures.
Audio or video recording a neuropsychological examination results in a product that can be
disseminated without regard to the need to maintain test security. The potential disclosure of
test instructions, questions, and items by replaying recorded examinations can enable
individuals to determine or alter their responses in advance of actual examination. Thus, a -
likely and foreseeable consequence of uncontrolled test release is widespread circulation,
leading to the opportunity to determine answers in advance, and to manipulate test
performances. This is analogous to the situation in which a student gains access to test items
‘and the answer key for a final examination prior to taking the test.”

-In summary, the proposed changes which would allow third-party observation, monitoring, or
recording of psychological or neuropsychological examinations would have a profound deleterious
impact on the ability of licensed psychologists to appropriately conduct valid psychological and
neuropsychological IMEs. It is unlikely that psychologists would be able to conduct these evaluations
while maintaining adherence to ethical guidelines for the reasons listed above.

We have enclosed a list of references, as well as complete copies of the most relevant position and
consensus statements. Please do not hesitate to contact us with any concerns or questions.

Respectfully,

L=,

Adrianna Wechsler Zimring, PhD Sarah Ahmad, PsyD
Past President 2018/2019 President 2018/2019
Nevada Psychological Association Nevada Psychological Association

Noelle Lefforge, PhD
President-Elect 2018/2019
Nevada Psychological Association
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A major practice activity of neuropsychologists is the evaluation of behavior with neu-
ropsychological test procedures. Many tests, for example, those of memory or ability to -
solve novel problems, depend to varying degrees upon a lack of familiarity with the test
items. Hence, there is a need to maintain test security to protect the uniqueness of these
instruments. This is recognized in the Ethical Principles of Psychologists and Code of
Conduct (American Psychological Association, 1992; Principle 2.1, Maintaining Test Se-
curity), which specify that these procedures are to be used only by psychologists trained
in the use and interpretation of test instruments (APA Principles 2.01, 2.06, Unqualified
Persons).

In the course of the practice of psychological and neuropsychological assessment,
neuropsychologists may receive requests from attorneys for copies of test protocols,
and/or requests to audio or videotape testing sessions. Copying test protocols, video
and/or audiotaping a psychological or neuropsychological evaluation for release to a
non-psychologist violates the Ethical Principles of Psychologists and Code of Conduct
(APA, 1992), by placing confidential test procedures in the public domain (APA Princi-
ple 2.10), and by making tests available to persons unqualified to interpret them (APA
Principles 2.02, 2.06). Recording an examination can additionally affect the validity of
test performance (see NAN position paper on Third Party Observers). Such requests
can also place the psychologist in potential conflict with state laws regulating the prac-
tice of psychology. Maintaining test security is critical, because of the harm that can re-.
sult from public dissemination of novel test procedures. Audio- or video-recording a
neuropsychological examination results in a product that can be disseminated without
regard to the need to maintain test security. The potential disclosure of test instructions,
questions, and items by replaying recorded examinations can enable individuals to de-
termine or alter their responses in advance of actual examination. Thus, a likely and
foreseeable consequence of uncontrolled test release is widespread circulation, leading
to the opportunity to determine answers in advance, and to manipulation of test perfor-
mance. This is analogous to the situation in which a student gains access to test items and
the answer key for a final examination prior to taking the test.

Threats to test security by release of test data to non-psychologists are significant.
Formal research (Coleman, Rapport, Millis, Ricker, & Farchione, 1998; Wetter & Corri-

The Policy and Planning committee wishes to acknowledge the important contribution of Mr. John Craver for his
careful analysis and helpful comments on this project. '
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gan, 1995; Youngjohn, 1995; Youngjohn, Lees-Haley, & Binder, 1999) confirms what is
seemingly already evident: individuals who gain access to test content can and do manip-
ulate tests and coach others to manipulate results, and they are also more likely to cir-
cumvent methods for detecting test manipulation. Consequently, uncontrolled release of
test procedures to non-psychologists, via stenographic, audio or visual recording poten-
tially jeopardizes the validity of these procedures for future use. This is critical in a num-
ber of respects. First, there is potential for great public harm (e.g., a genuinely impaired
airline pilot, required to undergo examination, obtains a videotape of a neuropsycholog-
ical evaluation, and produces spuriously normal scores; a genuinely non-impaired crimi-
nal defendant obtains a recorded examination, and convincingly alters performance to
appear motivated on tests of malingering, and impaired on measures of memory and ex-
ecutive function). Second, should a test become invalidated through exposure to the
public domain, redevelopment of a replacement is a costly and time consuming en-
deavor (note: restandardization of the most widely-used measures of intelligence and
memory, the WAIS-IIT and WMS-III, cost several million dollars, took over five years to
complete, and required testing of over 5000 cases). This can harm copyright and intellec-
tual property interests of test authors and publishers, and deprive the public of effective
test instruments. Invalidation of tests through public exposure, and the prospect that ef-
forts to develop replacements may fail or, even if successful, might themselves have to
be replaced before too long, could serve as a major disincentive to prospective test de-
velopers and publishers, and greatly inhibit new scientific and clinical advances.

If a request to release test data or a recorded examination places the psychologist or
neuropsychologist in possible conflict with ethical principles and directives, the profes-
sional should take reasonable steps to maintain test security and thereby fulfill his or her
professional obligations. Different solutions for problematic requests for the release of
test material are possible. For example, the neuropsychologist may respond by offering
to send the material to another qualified neuropsychologist, once assurances are ob-
tained that the material will be properly protected by that professional as well. The indi-
vidual making the original request for test data (e.g., the attorney) will often be satisfied
by this proposed solution, although others will not and will seek to obtain the data for -
themselves. Other potential resolutions involve protective arrangements or protective
orders from the court. (See the attached addendum for general guidelines for respond-
ing to requests).

In summary, the National Academy of Neuropsychology fully endorses the need to
maintain test security, views the duty to do so as a basic professional and ethical obli-
gation, strongly discourages the release of materials when requests do not contain ap-
propriate safeguards, and, when indicated, urges the neuropsychologist to take appro-
priate and reasonable steps to arrange conditions for release that ensure adequate
safeguards.
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APPENDIX: HANDLING REQUESTS TO RELEASE TEST DATA,
.RECORDING AND/OR REPRODUCTIONS OF TEST DATA

Please note that these are general guidelines that may not apply to your specific juris-
diction. It is recommended that all psychologists seek advice from personal counsel to de-
termine if these guidelines are appropriate for their specific jurisdiction.

1. Is the request in written form?
If yes, go on to 2.
If no, ask that the request be placed in written format.

2. Do you have a signed release from a competent patient?
If yes, go on to 3.
If no, obtain a signed release from the patient or, if the patient is not competent,
from his or her legal guardian. (If competency is uncertain, e.g., the patient has
deteriorated or competency has not been determined, an alternate course of ac-
tion will be necessitated, e.g., contact the person who made the request and indi-
cate you are not certain if the patient meets requirements to sign a release.) -

3. Is the material to be released to a professional qualified to interpret the test data?
If yes, go to 4.
If no, go to 5.

4. Has the request included an assurance that test security will be maintained?
If yes, release the material.
If no, especially in certain circumstances (e.g., the psychologist is not known to
you, litigation is ongoing), it may be prudent to ask for written assurance that test
security will be maintained. The statement might indicate something like the fol-
lowing, “I agree to protect the test materials in accordance with the principles set
forth in the APA Ethical Principles.”

5. Is the request in the form of a subpoena (not a court order)?
If yes, respond in a timely fashion by indicating that complying with the request to -
release test data under these circumstances places the psychologist in conflict
with professional practice guides and ethical principles and places him/her at risk
for serious professional sanctions due to the need to maintain test security. Sec-
tions of the “APA Ethical Principles” and/or of the NAN Test Security Position
Statement can be provided. The need to protect test security can be explained,
and proposed solutions can be presented such as release to a qualified profes-
sional who agrees to maintain test security. If this is not satisfactory, alternative
arrangements can be proposed; for example, all parties given access to test data
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can assent to enter into a written agreement that contains the elements for pro-
tection of test materials. Alternatively, the suggestion can be made that a court
order be issued containing these elements, at which time the data will be released.
If no, go on to 6.

. Is the request in the form of a court order (i.e., signed by a judge)?

If yes,goto7.

If no, the request should fall under one of the previously listed categories (e.g., an

informal request, a subpoena), and the reader should consult that section.

Does the court order contain adequate provisions for maintaining test security?

If yes, release the material

If no, go to 8.

Does the court order require release to an unqualified individual?

If yes, go to 9.

If no, go to 10.

Court orders are expected to be obeyed in a timely fashion and failure to do so

can place the professional in direct conflict with the law and at risk for serious

penalties (e.g., award of attorney fees, contempt orders). If the court order does

not appear to maintain adequate test security because it instructs release to a

non-psychologist, possible options include:

a. Respond to the court by immediately releasing the data, but at the same time

request that appropriate safeguards be put in place to maintain test security.
For example, the need to maintain test security might be, briefly described, the
NAN Statement and/or sections of the APA Ethical Principles might be pro-
vided, and the following arrangements requested:
“I would ask that the test materials not be circulated beyond those dlrectly in-
volved in the case, that no unauthorized copies or reproductions be made, that
the presentation of the test materials in the courtroom be minimized to the ex-
tent possible, that exhibits and courtroom records containing test materials be
protected or sealed, and that all test materials be destroyed or returned _upon
the completion of the case”.

b. Seek personal counsel immediately from an attorney licensed within your ju-
risdiction, and, if counsel deems it appropriate, inform the court that the re-
quest to release test data creates a potential problem. A solution to the prob-
lem can be proposed as in 9.a. above.

Court orders are expected to be obeyed in a timely fashion and failure to do so

can place the professional in direct conflict with the law and at risk for serious

penalties (e.g., award of attorney fees, contempt orders). If the court order com-
mands release to a qualified professional and contains adequate provisions for
maintaining test security, release the material. If adequate provisions are not con-
tained the same type of suggestions described under 9.a. or 9.b. can be presented.

It is not recommended that you disobey a court order without seeking advice of

personal counsel licensed within your jurisdiction.
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Forensic neuropsychological evaluations are often constrained by the demand that a
third party observer be present during the course of interview and formal testing. This
demand may originate from counsel’s desire to ensure that the neuropsychologist does
not interrogate or unfairly question the plaintiff with respect to issues of liability and to
ascertain if test procedures are accurately administered. In general, neuropsychologists
should have the right to carry out their examination in a manner that will not in any way
jeopardize, influence or unduly pressure their normal practice.

The presence of a third party observer during the administration of formal test proce-
dures is inconsistent with recommendations promulgated in The Standards for Educa-

tional and Psychological Testing (APA, 1985) and Anastasi (1988), that the psychologi-

cal testing environment be distraction free. More recently, standardized test manuals
(for example, The WAIS-III, WMS-III Technical Manual; The Psychological Corpora-
tion, 1997) have specifically stated that third party observers should be excluded from
the examination room to keep it free from distraction. The presence of a third party ob-
server in the testing room is also inconsistent with the requirements for standardized test
administration as set forth in the APA’s Ethical Principles Of Psychologists and Code
Of Conduct (APA, 1992) in that it creates the potential for distraction and/or interrup-
tion of the examination (McSweeny et al., 1998).

A second issue that relates to the potential influence of the presence of a third party
observer is the reliance upon normative data. Neuropsychological test measures have
not been standardized in the presence of an observer. In fact, neuropsychological test
measures have been standardized under a specific set of highly controlled circumstances
that did not include the presence of a third party observer. The presence of a third party
observer introduces an unknown variable into the testing environment which may pre-
vent the examinee’s performance from being compared to established norms and poten-
tially precludes valid interpretation of the test results (McCaffrey, Fisher, Gold, &
Lynch, 1996). Observer effects can be such that performance on more complex tasks de-
clines, in contrast to enhanced performance on overlearned tasks, leading to a spuriously
magnified picture of neuropsychological deficit (McCaffrey et al., 1996). Likewise, ob-
servation of an examination being conducted for a second opinion may fundamentally
alter the test session, in comparison to the initial examination that the patient has al-
ready undergone, potentially creating an adversarial atmosphere, and increasing the risk
of motivational effects related to secondary gain. Observer effects can be magnified by
the presence of involved parties who have a significant relationship with the patient (e.g.
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legal representatives who have a stake in the outcome of the examination; cf. Binder and
Johnson-Greene, 1995). Thus, the presence of a third party observer during formal test-
ing may represent a threat to the validity and reliability of the data generated by an ex-
amination conducted under these circumstances, and may compromise the valid use of
normative data in interpreting test scores. Observer effects also extend to situations such
as court reporters, attorneys, attorney representatives, viewing from behind one-way
mirrors and to electronic means of observation, such as the presence of a camera which
can be a significant distraction (McCaffrey et al., 1996). Electronic recording and other
observation also raises test security considerations that are detailed in the National
Academy of Neuropsychology’s position statement on Test Security.

It should be noted that there are circumstances that support the presence of a neutral,
non-involved party in nonforensic settings. One situation might be when students or
other professionals in psychology observe testing as part of their formal education.

These trainees have sufficient instruction and supervision in standardized measurement

and clinical procedures, such that their presence would not interfere with the assessment
process. Other situations might include a parent’s calming presence during an evaluation
of a child.

The weight of accumulated scientific and clinical literature with respect to the issue of
third party observers in the forensic examination provides clear support for the official
position of the National Academy of Neuropsychology that neuropsychologists should
strive to minimize all influences that may compromise accuracy of assessment and
should make every effort to exclude observers from the evaluation.

The NAN Policy and Planning Committee
Bradley Axelrod, Ph.D.

Jeffrey Barth, Ph.D., Chair

David Faust, Ph.D.
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Test Security: An Update

Official Statement of the National Academy of Neuropsychology
Approved by the NAN Board of Directors 10/13/2003

Introduction

The National Academy of Neuropsychology’s first official position statement on Test
Security was approved on October 5, 1999 and published in the Archives of Clinical
Neuropsychology in 2000 (Volume 15, Number 5, pp. 383-386). Although this position
statement has apparently served its intended purposes, questions have arisen regarding
the potential impact of the 2002 revision of the APA Ethics Code (APA Ethical
Principles of Psychologists and Code of Conduct, 2002) on the original position
statement, which was based upon the 1992 APA Ethical Principles of Psychologists and
Code of Conduct. The 2002 revised APA Ethics Code seems to necessitate no basic
changes in the principles and procedures contained in the original Test Security paper,
and requires only some alterations and clarification in wording. Specifically, the 2002
revised APA Ethics Code distinguishes between test data and test materials. According
to Code 9.04:

Test data “refers to raw and scaled scores, client/patient responses to test
questions or stimuli, and psychologists’ notes and recordings concerning
client/patient statements and behavior during the examination. Those portions of
test materials that include client/patient responses are included in the definition of
test data.”

According to Code 9.11:

Test materials “refers to manuals, instruments, protocols, and test questions or
stimuli and does not include test data” (as defined above).

Psychologists are instructed to release test data pursuant to a client/patient release unless
harm, misuse, or misrepresentation of the materials may result, while being mindful of
laws regulating release of confidential materials. Absent client/patient release, test data
are to be provided only as required by law or court order. In contrast, psychologists are
instructed to make reasonable efforts to maintain the integrity and security of test
materials and other assessment techniques consistent with such factors as law and
contractual obligations.

The distinction between test data and test materials increases conceptual clarity, and thus -
this language has been incorporated into the updated Test Security position statement that
follows. Beyond this change, we do not believe that the 2002 revision of the APA Ethics
Code calls for additional changes in the guidelines contained in the original Test Security
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paper. That is, if a request is made for test materials, the guidelines in the original
position paper remain fully applicable. Further, despite the intended distinction between
test materials and test data and the differing obligations attached to each, a request for test
data still appears to necessitate the safeguards described in the original position statement
in most circumstances in which neuropsychologists practice. The release pursuant to
client/patient consent alone is still likely to conflict not only with the NAN original Test
Security position statement, but also with one or both of 2002 revised APA Ethics Codes
9.04 and 9.11. This is because release of test responses without the associated test
materials often has the potential to mislead (and is also often impractical given the
manner in which test responses are often embedded in test materials). Further, in many
cases, test data and test materials overlap, given the current state of many
neuropsychological test forms, and thus to release the test data is to release the test
materials. In other cases, test materials might easily be inferred from test data, and
although release of the data might not technically violate the 2002 revised APA Ethics
Code 9.11, it may well violate the intent of the guideline. Thus, even if requirements are
met under 9.04, such test release may well still conflict with the procedures or principles
articulated in 9.11. ‘

Thus, requests not only for release of test materials (manuals, protocols, and test
questions, etc.), but also for certain test data (test scores or responses where test questions
are embedded or can be easily inferred) will typically fall under the guides and cautions
contained in the original and restated Test Security position papers. True raw test scores
or calculated test scores that do not reveal test questions, do not require such test security
protection. It is unfortunate that the new 2002 revised APA Ethics Code, while clearly
attempting, and for the most part achieving, clarity in endorsing the release of raw and
-scaled test scores, test answers, and patient responses, does not address the very practical
problem of releasing data which imply or reveal test questions. This is not a trivial
concern when state licensure board ethics committees may be forced to investigate
charges that relate to such ambiguities. Until such clarifications are offered by APA, we
suggest a conservative approach that protects these imbedded and inferred questions, and
treating them as one would test materials as proffered by the NAN Revised Test Security
Paper below. Further revisions of the NAN Test Security guidelines will follow any
clarifications by APA of the Ethics Code.

Revised Test Security Paper

A major practice activity of neuropsychologists is the evaluation of behavior with
neuropsychological test procedures. Many tests, for example, those of memory or ability
to solve novel problems, depend to varying degrees on a lack of familiarity with the test
items. Hence, there is a need to maintain test security to protect the uniqueness of these
instruments. This is recognized in the 1992 and 2002 Ethical Principles of Psychologists
and Code of Conduct (APA, 1992; Code 2.1, and APA, 2002; Code 9.11, Maintaining
Test Security), which specify that these procedures are to be used only by psychologists
trained in the use and interpretation of test instruments (APA, 1992; Codes 2.01, 2.06;
Ungqualified Persons; and APA, 2002; Code 9.04; Release of Test Data).
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In the course of the practice of psychological and neuropsychological asséssment,
neuropsychologists may receive requests from attorneys for copies of test protocols,
and/or requests to audio or videotape testing sessions. Copying test protocols, video
and/or audio taping a psychological or neuropsychological evaluation for release to a
non-psychologist potentially violates the Ethical Principles of Psychologists and Code of
Conduct (APA, 1992; APA, 2002), by placing confidential test procedures in the public
-domain 2.10), and by making tests available to persons unqualified to interpret them
(APA, 1992; Codes 2.02, 2.06 and 2.10; APA, 2002; Codes 9.04 and 9.11). Recording an
examination can additionally affect the validity of test performance (see NAN position
paper on Third Party Observers). Such requests can also place the psychologist in
potential conflict with state laws regulating the practice of psychology. Maintaining test
security is critical, because of the harm that can result from public dissemination of novel
test procedures. Audio- or video recording a neuropsychological examination results in a
product that can be disseminated without regard to the need to maintain test security. The
potential disclosure of test instructions, questions, and items by replaying recorded
examinations can enable individuals to determine or alter their responses in advance of
actual examination. Thus, a likely and foreseeable consequence of uncontrolled test
release is widespread circulation, leading to the opportunity to determine answers in
advance, and to manipulate test performances. This is analogous to the situation in which

a student gains access to test items and the answer key for a final examination prior to
taking the test.

Threats to test security by release of test data to non-psychologists are significant.
Research confirms what is seemingly already evident: individuals who gain access to test
content can and do manipulate tests and coach others to manipulate results, and they are
also more likely to circumvent methods for detecting test manipulation (Coleman,
Rapport, Millis, Ricker and Farchione, 1998; Wetter and Corrigan, 1995; Youngjohn,
1995; Youngjohn, Lees-Haley & Binder, 1999). Consequently, uncontrolled release of
test procedures to non-psychologists, via stenographic, audio or visual recording
potentially jeopardizes the validity of these procedures for future use. This is critical in a
number of respects. First, there is potential for great public harm (For example, a
genuinely impaired airline pilot, required to undergo examination, obtains a videotape of
a neuropsychological evaluation, and produces spuriously normal scores; a genuinely
non-impaired criminal defendant obtains a recorded examination, and convincingly alters
performance to appear motivated on tests of malingering, and impaired on measures of
memory and executive function). Second, should a test become invalidated through
exposure to the public domain, redevelopment of a replacement is a costly and time
consuming endeavor (note: restandardization of the many measures of intelligence and
memory, the WAIS-III and WMS-III, cost several million dollars, took over five. years to
complete, and required testing of over 5000 individuals). This can harm copyright and
intellectual property interests of test authors and publishers, and deprive the public of
effective test instruments. Invalidation of tests through public exposure, and the prospect
that efforts to develop replacements may fail or, even if successful, might themselves
have to be replaced before too long, could serve as a major disincentive to prospective
test developers and publishers, and greatly inhibit scientific and clinical advances.
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If a request to release test data or a recorded examination places the psychologist or
neuropsychologist in possible conflict with ethical principles and directives, the
professional should take reasonable steps to maintain test security and thereby fulfill his.
or her professional obligations. Different solutions for problematic requests for the -
release of test material are possible. For example, the neuropsychologist may respond by
offering to send the material to another qualified neuropsychologist, once assurances are
obtained that the material will be properly protected by that professional as well. The
individual making the original request for test data (e.g., the attorney) will often be
satisfied by this proposed solution, although others will not. Other potential resolutions
involve protective arrangements or protective orders from the court. (See the attached
addendum for general guidelines for responding to requests).

In summary, the National Academy of Neuropsychology fully endorses the need to
maintain test security, views the duty to do so as a basic professional and ethical
obligation, strongly discourages the release of materials when requests do not contain
appropriate safeguards, and, when indicated, urges the neuropsychologist to take
appropriate and reasonable steps to arrange conditions for release that ensure adequate
safeguards.
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