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1 MCOM 
Mark G. Krum (SBN 10913) 

2 Lewis Roca Rothgerber Christie LLP 
3993 Howard Hughes Pkwy, Suite 600 

3 Las Vegas, NV 89169-5996 
"· Tel: 702-949-8200 
4 Fax: 702-949-8398 

E-mail:mkrum@lrrc.com 
5 

Attorneys for Plaintiff 
6 James J Cotter, Jr. 

ELECTRONICALLY SERVED 

08/12/2016 03:59:21 PM 

7 DISTRICT COURT 

8 CLARK COUNTY, NEVADA 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

JAMES J. COTTER, JR., derivatively on behalf 
of Reading International, Inc., 

Plaintiff, 

vs. 

MARGARET COTTER, ELLEN COTTER, 
GUY ADAMS, EDWARD KANE, DOUGLAS 
McEACHERN, TIMOTHY STOREY, 
WILLIAM GOULD, and DOES 1through100, 
inclusive, 

Defendants. 

and 

READING INTERNATIONAL, INC., a 
Nevada corporation, 

Nominal Defendant. 

CASE NO.: A-15-719860-B 
DEPT. NO. XI 

Coordinated with: 

Case No. P-14-082942-E 
Dept. No. XI 

Jointly Administered 

JAMES J. COTTER, JR.'S MOTION TO 
COMPEL PRODUCTION OF 

DOCUMENTS AND COMMUNICATIONS 
RELATED TO ADVICE OF COUNSEL 
DEFENSE ON ORDER SHORTENING 

TIME 

Pursuant to N.R.C.P. 26, 34, 37 and EDCR 2.34, plaintiff James J. Cotter ("Plaintiff') 

hereby submits this motion to compel defendants Margaret Cotter, Ellen Cotter, Guy Adams 

("Adams"), Edward Kane ("Kane") and Douglas McEachern (collectively, the "Interested Director 

Defendants") and nominal defendant Reading International, Inc. ("RDI") to produce all documents 

and communications pertaining to attorney advice and opinions defendants Adams and Kane 

testified they relied on as members of the RDI Board of Directors Compensation Committee in 

deciding to authorize EC's and MC's exercise of James Cotter, Sr. 's supposed option to purchase 

100,000 shares of Class B voting stock. First, the Interested Defendants have prevented discovery 

2010463052 8 
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1 into the advice and opinions, even though they waived any privilege by their testimony placing the 

2 advice and opinions directly at issue in this litigation. Because a privilege may not be invoked as 

3 both a sword and a shield, discovery must be permitted. Second, because Plaintiff satisfies the 

4 prerequisites applied in Delaware under the so-called Garner Doctrine to determine whether 

5 claims of privilege should be sustained in cases such as this, even if there was no waiver, the 

6 documents and information should be produced. 

7 This Motion is based upon the pleadings and papers on file, including the declaration of 

8 Mark G. Krum, the exhibits attached hereto, the followi,ng memorandum of points and authorities, 

9 and any oral argument. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED this 11th day of August, 2016. 
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LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By: Isl Mark G. Krum 
Mark G. Krum (SBN 10913) 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5958 
Attorneys for Plaintiff 
James J Cotter, Jr. 
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ORDER SHORTENING TIME 

It appearing to the satisfaction of the Court and good cause appearing therefor, 

IT IS HEREBY ORDERED, that the hearing on "James J. Cotter, Jr.'s Motion to Compel 

Production of Documents and Communications Related to Advice of Counsel Defense on Order 

Shortening Time" shall be heard before the above-entitled Court in Department XI, before Judge 

Elizabeth Gonzalez on th6Q~y of , 2016, at~ Q.1p.m., or as soon 

thereafter as counsel may be heard, at the Reg·onal Justice Center, 200 Lewis Avenue, Las Vegas, 

Nevada 89155. 
Q---

DATED this e'[....; day of August, 2016. 

Respectfully submitted: 

LEWIS ROCA ROTHGERBER HRISTIE LLP 

Isl Mark G. Krum 
Mark G. Krum (10913) 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5958 
Attorneys for Plaintiff 
James J Cotter, Jr. 
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1 

2 

3 

4 

5 

DECLARATION OF MARK G. KRUM IN SUPPORT OF 
ORDER SHORTENING TIME ON JAMES J. COTTER, JR.'S 

MOTION TO COMPEL PRODUCTION OF DOCUMENTS AND COMMUNICATIONS 
RELATED TO ADVICE OF COUNSEL DEFENSE 

I, Mark G. Krum, Esq., being duly sworn, deposes and says that: 

1. I am a partner with the law firm of Lewis Roca Rothgerber Christie LLP, attorneys 

6 for James J. Cotter, Jr., plaintiff in the captioned action ("Plaintiff'). 

7 2. I make this declaration based upon personal knowledge, except where stated to be 

8 upon information and belief, and as to that information, I believe it to be true. If called upon to 

9 testify as to the contents of this Declaration, I am legally competent to testify to the contents of 

1 O this Declaration in a court of law. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Reason for Order Shortening Time 

3. The accompanying motion to compel (the "Motion") is brought because counsel 

for defendants Margaret Cotter ("MC"), Ellen Cotter ("EC"), Guy Adams ("Adams"), Ed Kane 

("Kane") and Doug McEachern ("McEachern") (collectively, the "Interested Director 

Defendants") and counsel for nominal defendant Reading International, Inc. ("RDI" or the 

"Company") have taken the position that they will assert privilege and instruct defendant 

Adams-at his yet to be scheduled resumed deposition-not to disclose the advice of counsel on 

which he has testified he relied in making one of the decisions which is claimed to give rise to a 

breach of fiduciary duty in this case. The issue needs to be resolved promptly for such reasons. 

4. Plaintiff respectfully submits that this Motion should be heard on an order 

shortening time because, of the stage of these proceedings, including impending expert dates, 

· deadlines for motions for summary judgment and even trial. Plaintiff respectfully submits that the 

Motion should be heard on an order shortening time rather than in the ordinary course. 

5. This Declaration is made in good faith and not for the purpose of delay. 

Discovery Disputes and EDCR 2.34 Conference 

6. In view of the instruction(s) of counsel for Adams and Kane to not disclose in 

deposition the substance of the advice on which each claims to have relied in deciding as 

2010463052 8 4 
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22 

23 

24 

25 

26 

27 

28 

members of the RDI Board of Directors Compensation Committee to authorize the exercise of a 

supposed option to acquire 100,000 shares of RDI Class B voting stock, I wrote counsel for the 

Interested Director Defendants and the Company on July 26, 2016 and asked that we speak about 

whether they would stand by those claims of privilege. By email dated July 28, 2016, counsel for 

Interested Director Defendants responded affirmatively, meaning he asserted that no waiver had 

occurred. (See Exhibit 7 to the accompanying "Appendix of Exhibits to: James J. Cotter, Jr.'s 

Motion to Compel Production of Documents and Communications Related to Advice of Counsel 

Defense on Order Shortening Time" (the "Appendix").) Counsel for the Company takes the same 

position, as confirmed at the deposition of former director Tim Storey on August 3, 2016, at which 

they asserted privilege with respect to some of the attorney advice and/or opinions which are the 

subject of this Motion. I believe that the foregoing efforts, made in good faith to resolve these 

matters without Court intervention, satisfy the party's obligations required by EDCR 2.34. 

Executed this 11th day of August, 2016. 

Mark G. Krum, Esq. 
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2 I. 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

3 By this motion, Plaintiff James J. Cotter, Jr. ("Plaintiff') seeks an order compelling 

4 production of attorney-client communications and advice certain defendants in this action have 

5 placed at issue by asserting advice of counsel. As the Court knows, this is a derivative action by 

6 which Plaintiff has sued individuals, including Ellen Cotter ("EC"), Margaret Cotter ("MC"), Ed 

7 Kane ("Kane"), Guy Adams ("Adams"), and Doug McEachern (collectively, the "Interested 

8 Director Defendants") and other director defendants, for breaches of fiduciary duty on account of 

9 actions taken by them as directors of nominal defendant Reading International, Inc. ("RDI" or the 

10 "Company"). 

11 As set forth in Plaintiffs First Amended Verified Complaint, at least 44o/o ofRDI's class B 

12 voting stock is held in the name of the James J. Cotter Living Trust (the "Trust"), which became 

13 revocable on the death of James J. Cotter, Sr. [First Amended Verified Complaint, filed October 

14 22, 2015, at if 123 ("FAC")] While the Trust was the subject of litigation in California, EC and 

15 MC as executors of the estate of their deceased father, James J. Cotter, Sr. (the "Estate"), acted to 

16 exercise a supposed option to acquire 100,000 shares ofRDI class B voting stock ("the 100,000 

17 share option") held in the name of James J. Cotter, Sr.. [Id at if 127] Adams and Kane, acting as 

18 directors and two of the three members of the RDI Board of Directors Compensation Committee, 

19 on or about September 21, 2015 authorized the request of EC and MC to exercise the 100,000 

20 share option. [Id at if 132] For reasons set out in the FAC, Plaintiff claims that this (and other) 

21 conduct of Adams and Kane constitutes breaches of their fiduciary duties as RDI directors. [Id. at 

22 irir 132, 133] 

23 Adams and Kane both testified in deposition that in making their decision to authorize the 

24 exercise of the 100,000 share option, they relied on the advice of counsel. By asserting reliance 

25 upon advice of counsel as a defense to a breach of fiduciary duty claim, however, Adams and 

26 Kane have waived any privilege that attaches to that advice. Plaintiff therefore submits that they 

27 should be compelled to produce of that advice and those communications. 

28 2010463052 8 6 
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1 Independent of whether Adams and Kane have waived any claim of privilege, neither they 

2 nor the nominal defendant should be allowed to withhold such information based on such claims 

3 of privilege in a case such as this, in which they are defending derivative claims and are alleged to 

4 have acted, including with respect to the matters as to which they invoke privilege, in derogation 

5 of their fiduciary duties. As explained hereinafter, under the so-called Garner Doctrine, which has 

6 been adopted in Delaware to which this state looks with respect to corporate law matters, in 

7 circumstances such as those present here a derivative plaintiff is entitled to discovery of legal 

8 advice provided by the corporation's counsel. That is true independent of the fact that the advice 

9 on which Adams and Kane claimed to have relied was not "adequate," according to the testimony 

10 of former RDI director and Compensation Committee member Tim Storey at his deposition in this 

11 case on August 3, 2016. [Deposition of Timothy Storey taken August 3, 2016, attached as Exhibit 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 to the Appendix, at pp. 49:9-57:4] 

For each of the foregoing reasons, Plaintiff respectfully submits that this Motion should be 

granted. 

II. STATEMENT OF FACTS AND PROCEDURAL HISTORY 

This lawsuit arises out of the Interested Director Defendants' actions to wrongfully seize 

and control of RDI and their misuse its corporate governance structures to entrench themselves, in 

furtherance of their personal interests and in derogation of their fiduciary obligations. First, they 

threatened to terminate Plaintiff as President and CEO if he did not resolve litigation related to the 

Trust on terms satisfactory to EC and MC. When they understood that he had agreed to do so, the 

threat was withdrawn. When Plaintiff did not consummate a deal with EC and MC, he was 

summarily terminated as President and CEO. Thereafter, the Interested Director Defendants 

23 systematically acted to entrench themselves in control of the Company. Among other things, they 

24 forcibly "retired" director Storey; added family friends with no relevant experience to RDI's 

25 Board of Directors; systemically failed to provide timely and accurate disclosures to the Securities 

26 and Exchange Commission; and looted the Company, among other things. As noted above, 

27 Adams and Kane also authorized the exercise of the 100,000 share option which, Plaintiff 

28 2010463052 8 7 
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contends, was done so that EC and MC could prevail in the event non-Cotter shareholders 

challenged them at RDI's 2015 Annual Stockholder Meeting ("ASM"). 

During this time period, defendants Adams and Kane sought advice and counsel from 

Craig Tompkins ("Tompkins"), an "outside consultant" to RDI who is an attorney, Bill Ellis 

("Ellis"), RD I's General Counsel, and attorneys from the law firm of Greenberg Traurig, outside 

corporate (and now litigation) counsel to RDI, in determining whether to approve (as two of three 

members of the RDI Board of Directors Compensation Committee) a request by EC and MC as 

executors of the Estate to exercise this supposed 100,000 share option. The Interested Defendants 

have submitted privilege logs with numerous communications with Tompkins, Ellis, and 

Greenberg Traurig that appear to relate to the supposed 100,000 share option. 1 

Adams testified at deposition that the Compensation Committee (Adams and Kane) based 

the decision to authorize EC and MC to exercise the supposed 100,000 share option upon the 

advice of counsel, in particular Tompkins, Ellis, and attorneys at Greenberg Traurig: 

Q. · ·Did you ask her -- well, what did you do to ascertain [the 
100,000 share option] was her asset? 

A.· ·I informed myself through legal counsel. 

MR. TAYBACK:· Don't -- don't disclose the communications with 
legal counsel.· You can simply say you conferred with legal 
counsel. 

· THE WITNESS:· I conferred with legal counsel. 

BY MR.KRUM: 

Q.· ·Who? 

A.· ·Craig Tompkins, Greenberg Traurig and Bill Ellis. 

[Kane Privilege Log excerpts, attached as Exhibit 2 to the Appendix, entries 5-20, 24-29, 49-56, 59, 64-67, 
69-86, 88-92, 94-96, 106-111, 117, 119-124, 126-127, 129-134, 138, 140-144, 147-168, 170-171, 175-185, 188-189, 
195-196, 202-204, 206, 211, 214-251, 254-268, 271-279, 281-286, 289-296, 303, 306-309, 318, 320; Adams Privilege 
Log excerpts, attached as Exhibit 3 to the Appendix, entries 194-197, 202, 205, 209, 211-212, 215, 218-219, 227, 229, 
231-233, 237-243, 246-258, 260-264, 267, 271-274, 673, 692-693, 696, 699, 701, 707, 715-719; Ellen Cotter 
Privilege Log excerpts, attached as Exhibit 4 to the Appendix, entries 625-631, 635, 640, 722, 732, 1291-1292, 1339, 
1343, 1347, 1351, 1578-1580, 1582, 1603, 1613-1614, 1617, 1846, 1858, 1894, 1928, 2061, 2072] 

The privilege logs are not a model of specificity, especially with respect to designating the subject matter of 
the communications. As a result, the referenced reflect Plaintiffs best attempt to identify the communications related 
to the 100,000 share option given the information provided. 
2010463052 8 8 
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Q.· ·When did you confer with each of them? 

A.· ·There were emails about this particular thing, and Tim Storey 
wanted -- if I -- as I recall, he wanted a legal written opinion or 
something like that.· And I didn't think there was a question that the 
shares were within the estate, and anyway, Ed Kane agreed, we 
should -- we should make sure we're on a firm basis that they have it 
and can do -- can exercise this. 

So I inquired, and to my knowledge, Ed Kane inquired, and we both 
became of the opinion that it was an asset of the estate and they 
could exercise this transaction. 

* * * 

Q. · ·Mr. Adams, referring to your testimony a few minutes ago that 
you consulted with Greenberg Traurig, with whom did you speak or 
communicate? 

A.· ·I didn't speak to anyone.· It was a written communication. 

Q. · ·From Greenberg Traurig? 

A.· ·Yes. 

Q.· ·To you? 

* * * 

THE WITNESS:· No, it wasn't to me.· I'm not -- I don't -- at the top, 
I don't know who it was to. 

BY MR.KRUM: 

Q. · ·How did you come to have it? 

A.· ·It was given to me by -- the counsel of the company gave it to 
me. 

Q. · ·Mr. Ellis or Mr. Tompkins? 

A.· ·I don't know -- one of them, yes, gave it to me. 

Q. · ·Okay.· And what was the subject matter of this document? 

MR. TAYBACK:· General subject matter. 

THE WITNESS:· Ownership of the voting stock. 

* * * 

Q. Okay.· But you relied on this particular Greenberg Traurig memo 
in connection with making the decision to vote as a member of the 
compensation committee to allow Ellen and Margaret Cotter, as 

9 
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executors, to exercise the supposed option to acquire 100,000 shares 
of Class B voting stock; is that right? 

* * * 

THE WITNESS:· Yes, in addition to Craig Tompkins and Bill Ellis. 

[Deposition of Guy Adams, April 28, 2016, attached as Exhibit 5 to the Appendix, at 215 :24-

216:22, 218:3-219:2 & 220:9-20] 

Kane has likewise testified that the decision was based upon advice of counsel: 

2010463052 8 

Q. Was anyone else party or privy to that communication? 

A. I think Guy Adams was. That's - he would have been if I was, 
because it was a compensation committee question. And Tim 
Storey may well have been. 

* * * 

It was a particular event having to do with the exercise of voting 
share options by Margaret and Ellen Cotter. 

* * * 

Well, there was a fight between Jimmy and his sisters, and I did not 
on behalf of the committee want to get in the middle of it. So, I 
required -- I required an opinion of counsel. 

I didn't care who won. It's just that we wanted to do the right thing, 
the committee did. 

Q. The compensation committee? 

A. Right. 

Q. With respect to requests by Ellen and Margaret to exercise 
options? 

A. That was one issue, yes. 

Q. What were the other issues? 

A. There was the issue of exercising the options that were granted to 
Jim Cotter, Sr. 

Q. What was the issue there or what were the issues, as best you can 
recall? 

A. Mr. Cotter, Jr., was saying those options belong to the trust, that 
they had been transferred to the living trust, and that they could not 
exercise that option on behalf of the estate. 

10 
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* * * 
Q. Well, as to you personally, Mr. Kane, what did you do to reach a 
conclusion with respect to the question of whether Ellen and 
Margaret Cotter as executors of the estate of Jim Cotter, Sr., had the 
right to exercise the 100,000 share option? 

A. I asked for a legal opinion. 

Q. And I don't want to repeat everything you've already told me. 
You're referring to the Greenberg Traurig opinion you discussed 
earlier? 

A. I believe that's correct, yes. 

[Deposition of Edward Kane, May 2, 2016, attached as Exhibit 6 to the Appendix, at 94:19-95:20, 

100:23-102:21 & 104:13-23] 

Despite that both Adams and Kane - the Interested Director Defendants who authorized 

EC and MC to exercise the 100,000 share option - unequivocally testified that the action relied 

upon advice of counsel, their attorneys and counsel for the Company have taken the position that 

no privilege has been waived. [See generally Exhibits 5 & 6 to the Appendix] 

III. ARGUMENT 

A. The Claimed Privilege Has Been Waived 

"[T]he attorney-client privilege was intended as a shield, not a sword." Wardleigh v. 

Second Judicial Dist. Court in and for the County of Washoe, 111 Nev. 345, 354, 891 P.2d 1180, 

1186 (1995) (quotation and citation omitted). Thus, "the attorney-client privilege is waived when 

a litigant places information protected by it in issue through some affirmative act for his own 

benefit, and to allow the privilege to protect against the disclosure of such information would be 

manifestly unfair to the opposing party." Id. at 354-55, 891 P.2d at 1186; see also Aspex Eyewear, 
22 

'Inc. v. E'Lite Optik, Inc., 276 F. Supp. 2d 1084, 1092 (D. Nev. 2003) ("Fundamental fairness 
23 

24 

25 

26 

27 

28 

compels the conclusion that a litigant may not use reliance on advice of counsel to support a claim 

or defense as a sword in litigation, and also deprive the opposing party the opportunity to test the 

legitimacy of that claim by asserting the attorney-client privilege or work-product doctrine as a 

shield.") .. Use of the privilege to shield against disclosure of advice and communications is 

2010463052 8 11 
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manifestly unfair when, as in this case, the privileged advice and communications constitute the 

reason why a corporate director or fiduciary acted in the manner he did: 

Where the fiduciary has conflicting interests of its own, to allow the 
attorney-client privilege to block access to the information and bases 
of its decisions as to the persons to whom the obligation is owed 
would allow the perpetration of frauds. A fiduciary owes the 
obligation to his beneficiaries to go about his duties without 
obscuring his reasons from the legitimate inquiries of the 
beneficiaries. 

Valente v. Pepsico, Inc., 68 F.R.D. 361, 368-9 (D. Del. 1975); accord Deutsch v. Cogan, 580 A.2d 

I 00, I 08 (Del. Ch. 1990) (good cause to avoid application of attorney client privilege attaches 

where lawyer-client communications demonstrated reasons for transaction upon which of breach 

of fiduciary duty claim is based). 

Adams and Kane are entitled to claim reliance on the reasonable advice of counsel in 

fulfilling their fiduciary obligations. N.R.S. 78.138(2)(b). However, in asserting that reliance, 

both Adams and Kane have waived any privilege with respect to advice of counsel concerning EC 

and MC exercising the 100,000 share option. Waiver of the privilege may be deemed to occur 

"once a partY, indicates an intention of relying upon privileged evidence during trial." Wardleigh, 

111 Nev. at 355, 891 P.2d at 1186. 

Both Adams and Kane testified that they relied upon advice from Tompkins, Ellis, and 

Greenberg Traurig when they authorized the exercise of the 100,000 share option.2 Having 

thereby indicated their intention of relying upon that advice, they have placed the advice and 

communications at issue and waived any privilege concerning the advice and communications. 

Once a defendant has "waived the privilege by asserting the advice of counsel defense, 

[he] must produce not only attorney-client communications, but also all documents relied upon or 

considered by counsel in rendering the opinions relied upon." Aspex Eyewear, 276 F.Supp.2d at 

1092-93. 

2 Adams and Kane are current directors ofRDI, and therefore have authority to waive the privilege on behalf 
ofRDI as holders of the privilege. See Las Vegas Sands Corp. v. Eighth Judicial District Court, 331P.3d905, 912-
13 (Nev. 2014). Plaintiffs request here is therefore distinguishable from that in Sands because he does not seek to use 
privileged communications based solely on his status as a former officer of the company; rather, this Motion is based 
upon the waiver effected by current directors Kane and Adams. 
2010463052 8 12 
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Plaintiff is therefore entitled to discovery of any and all communications between the 

members of the Compensation Committee and Tompkins, Ellis, and Greenberg Traurig 

concerning matters related to the exercise of the 100,000 share option (and EC's and MC's right or 

ability as executors of the Estate to exercise the option), along with any and all documents relied 

upon or considered by Tompkins, Ellis, and Greenberg Traurig in rendering their advice or 

opinions. Production of those documents, things, and information therefore should be compelled. 

B. The Privilege Claims Should Not Be Sustained in This Case 

Following the decision of the Fifth Circuit in Garner v. Wolfinbarger, 430 F.2d 1093 (5th 

Cir. 1970), cert denied, 401 U.S. 974 (1971), court after court, including courts in Delaware, has 

adopted and employed the so-called Garner Doctrine. That doctrine holds that where a 

shareholder plaintiff in a derivative action shows a "mutuality of interest" with a nominal 

defendant corporation, the plaintiff is entitled to discovery of legal advice provided to the 

corporation if the shareholder shows "good cause" why the attorney-client privilege should not bar 

the discovery. Delaware courts consistently have followed Garner. Deutsch v. Cogan, 588 P.2d 

100, 105 (Del. Ch. 1990). This is because "the more general and important right of those who 

look to fiduciaries to safeguard their interests, to be able to determine the proper functioning of the 

fiduciary, outweighs the need for privilege and its base of attorney-client confidence." In re 

Fuqua Indus., Inc. Shareholder Litig., 2002 Del. Ch. LEXIS 52, at *6-7, 2002 WL 991666, at *2 

(quoting Zirn v. VLI Corp., 621 A.2d 773, 781(Del.1993)); Deutsch, 580 A.2d at 108. The 

shareholder plaintiff bears the burden of showing good cause why the attorney-client privilege 

should be put aside. In re Fuqua Indus., Inc. Shareholder Litig., 1999 Del. Ch. LEXIS 190, at *7, 

1999 WL 959182, at *3 (Del. Ch. September 17, 1999). 

First, the shareholder must establish that a "mutuality of interests" existed between the 

parties at the time of the subject communication. Fuqua, 2002 Del. Ch. LEXIS 52, at * 11, 2002 

WL 991666, at *3. This mutuality of interests exists where the corporate director as a fiduciary 

seeks legal advice in connection with actions taken by him or her in his or her role as a fiduciary. 

Fuqua, 2002 Del. Ch. LEXIS 52, at *11-12, 2002 WL 991666, at *3. 

2010463052 8 13 
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Here, the clear testimony of each of Adams and Kane is that they made their decisions as 

members of the RDI Board of Directors Compensation Committee to authorize the exercise of the 

100,000 share option by relying on the advice of counsel. Plaintiff in this case claims that that 

action, like many others taken by the director defendants, was taken in derogation of their 

fiduciary duties to further the interests of EC and MC to entrench themselves in control of the 

Company. To the point, however, the testimony of Adams and Kane establishes that they sought 

the legal advice which is the subject of this Motion in their role as members of the RDI Board of 

Directors Compensation Committee. 

Second, the shareholder plaintiff seeking privileged attorney-client communications also 

must make a showing of good cause. In Delaware, the critical factors of determining good cause 

are (i) the colorability of the claims; (ii) the extent to which the communication is identified versus 

the extent to which the shareholder plaintiff is blindly fishing; and (iii) the apparent necessity or 

desirability of shareholders having the information and the availability of it from other sources. 

Fuqua, 2002 Del. Ch. LEXIS 52, at *15, 2002 WL 991666, at *4. 

Here, the Court twice has denied motions to dismiss, thereby confirming the colorability of 

the breach of fiduciary duty claims brought in this case. These claims include particularized 

allegations regarding Adams and Kane authorizing the exercise of the 100,000 share option. 

(FAC iii! 123-133.) Here, the attorney communications have been identified by Adams and Kane 

(and Storey) in their testimony, as well as by Plaintiff from reviewing the privilege logs of the 

Company, Adams and Kane. This is no fishing expedition, it is a motion directed at particularized 

information that has been identified by testimony and in privilege logs. Finally, the information is 

not available from other sources because, notwithstanding their prior agreement to provide such 

documents to Plaintiff because he was an officer and director at the time and remains a director of 

the Company, the Company has not done so. The information obviously is necessary to assess 

whether Adams and Kane, in acting as they did, made informed, good faith decisions in the best 

interests of the Company and, separately, made those decisions based on the interests of the 
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1 Company and its shareholders, rather than the interests of the purported controlling shareholders, 

2 EC and MC. 

3 The foregoing is true independent of the fact that Tim Storey, a former RDI Board of 

4 Directors Compensation Committee member, testified at deposition on August 3, 2016 that he 

5 found the advice on which Adams and Kane relied to not be "adequate." (See Exhibit 1 to the 

6 Appendix). It also is true independent of the fact that Kane at deposition explained that the words 

7 "according to Ellen, Craig is also on the 'team'" as used by him in an email meant that Tompkins 

8 "was [with] Ellen and Margaret versus Jim." (See Exhibit 6 to the Appendix (Kane Deposition 

9 Transcript at 176: 18-177: 1 ).) 

10 Given that Plaintiffs pending complaint alleges repeatedly that defendants EC and MC 

11 with the assistance of Adams and Kane (and McEachem) terminated Plaintiff in order to seize 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

control of RDI and thereafter repeatedly breached their fiduciary obligations in order to perpetuate 

their control of RDI for their personal interests, Storey's testimony and Kane's contemporaneous 

email in deposition testimony explaining that Tompkins was on their "team" clearly calls into 

question whether the "advice" as to which Adams and Kane have claimed privilege is advice on 

which fiduciaries such as Adams and Kane were entitled to rely. 

For these reasons, independent of the clear waiver of any claim of privilege, Plaintiff 

respectfully submits that the communications which are the subject of this Motion should be 

produced and that Adams (whose deposition otherwise has not been completed) and Kane both 

should be required to answer questions at deposition with respect to these matters. 

V. CONCLUSION 

For the foregoing reasons, Plaintiff respectfully submits that the Court should enter an 

23 order compelling Defendants to describe, produce and disclose: 

24 

25 

26 

27 

28 2010463052 8 

• Any and all documents or communications to or from Tompkins concerning the 

100,000 share option, and EC's and MC's right or ability as executors of the Estate 

to exercise the option; 
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• Any and all communications to or from and Ellis concerning the 100,000 share 

option, and EC's and MCs right or ability as executors of the Estate to exercise the 

option; 

• Any and all communications to or from any attorney or employee of Greenberg 

Traurig concerning the 100,000 share option, and EC's and MC's right or ability as 

executors of the Estate to exercise the option; 

• Any and all documents, communications, materials, or information relied upon or 

referred to in any advice, opinion, or communication from Tompkins concerning 

the 100,000 share option, and EC's and MC's right or ability as executors of the 

Estate to exercise the option; 

• Any and all documents, communications, materials, or information relied upon or 

referred to in any advice, opinion, or communication from Ellis concerning the 

100,000 share option, and EC's and MC's right or ability as executors of the Estate 

to exercise the option; and 

• Any and all documents, communications, materials, or information relied upon or 

referred to in any advice, opinion, or communication from any attorney or 

employee of Greenberg Traurig concerning the 100,000 share option, and EC' s and 

0 !:!:! 18 MC's right or ability as executors of the Estate to exercise the option. 
(.)ti 
Q ~ 19 In addition, in light of counsel's instructions to Adams and Kane to not testify concerning 

a::~ en !:M 20 communications with Tompkins, Ellis, and Greenberg Traurig about these subjects, Plaintiff 
·-er 
~ ~ 21 should be permitted further time to depose Adams (whose deposition otherwise remains 
(]) ~ 
_J ~ 22 unfinished) and Kane. 

23 DATED this 11th day of August, 2016. 

24 

25 

26 

27 

28 2010463052 8 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 

By: Isl Mark G. Krum 
Mark G. Krum (10913) 
3993 Howard Hughes Pkwy, Suite 600 
Las Vegas, NV 89169-5958 
Attorneys for Plaintiff 
James J Cotter, Jr. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 12th day of August, 2016, I caused a true and correct copy of 

the foregoing JAMES J. COTTER, JR.'S MOTION TO COMPEL PRODUCTION OF 

DOCUMENTS AND COMMUNICATIONS RELATED TO ADVICE OF COUNSEL 

DEFENSE ON ORDER SHORTENING TIME to be electronically served to all parties of 

record via this Court's electronic filing system to all parties listed on the E-Service Master List. 

DATED this 12th day of August, 2016. 

Isl Judy Estrada 
An employee of Lewis Roca Rothgerber Christie LLP 
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