
MEMORANDUM OF POINTS AND AUTHORITIES1

I. INTRODUCTION AND RELEVANT FACTUAL BACKGROUND2

This case, simply put, involves claims for breach of contract arising from the

4 Commission Agreement dated September 1, 2004 ("Commission Agreement" or

5 "Commission Letter"), which Pardee and the Plaintiffs negotiated and executed. A copy

6 of the Commission Letter is attached hereto as Exhibit A. The undisputed evidence

7 reveals that Pardee performed all of its contractual obligations.

Plaintiffs acknowledge that their contractual relationship with Pardee is dictated

9 entirely by the Commission Agreement. The Commission Agreement governs the

10 payment of commissions from Pardee to Plaintiffs related to Pardee's purchase of

Qs 11 certain property from CSI related to the Project. It is this Commission Agreement that
00 2

m?o0 12 Plaintiffs accuse Pardee of breaching.
Xi \Q i-n
ZNO

Q |p 13 Plaintiffs have claimed that they are entitled to compensation for their personal

« 9 ?
14 time commitment for investigating their claims. Their NRCP 16.1 disclosure states, in

part: "Finally, Plaintiffs must be compensated for the time and effort expended

2 16 attempting to discover from public records what information was owed to them under

Z §2E 17 the Commission Letter Agreement." See Plaintiffs' Seventh Supplement to NRCP 16.1

01 18 Disclosure of Witnesses and Documents, at p. 8:23-25, a copy of which is attached

19 hereto as Exhibit B.

Plaintiffs' contention that they are entitled to compensation for their personal time

21 commitment investigating their claims as an element of their alleged damages is

22 unsubstantiated and contrary to Nevada law. Therefore, Pardee requests the Court

23 issue an order in limine that Plaintiffs are precluded from offering any evidence at trial,

24 in the form of documents, testimony, expert opinions and any other evidence, related to

25 their claim for an award of compensation for their time. During discovery Plaintiffs

26 failed to produce any documents or offer any testimony in deposition that quantified

27 with any exactness the amount of time spent investigating. Further, at no time during

28 discovery did Plaintiffs attempt to produce any documents or testifying quantifying the
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1 value of their time. Therefore, Plaintiffs claim is completely unsubstantiated and cannot

2 be considered an actual element of their alleged damages. Therefore, an order in

3 limine on this issue will promote efficiency in preparation for and during the trial.

II. LEGAL ARGUMENT4

A. Legal Standard.

Pursuant to NRS 47.060, a motion in limine is the proper vehicle to prevent the

7 introduction of inadmissible evidence at trial. See NRS 47.080(1). ("[preliminary

8 questions concerning the qualification of a person to be a witness, the existence of a

9 privilege or the admissibility of evidence shall be determined by the judge."). The ruling

10 on a motion in limine lies soundly within the district court's discretion. See State ex, rel.

Os 11 Dept. of Highways v. Nevada Aggregates and Asphalt Co., 92 Nev. 370, 551 P. 2d
oo £
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Motions in limine take two forms: (1) to procure a definitive ruling on the

admissibility of evidence at the outset of trial; or (2) to prevent counsel for the opposing

party from mentioning potentially inadmissible evidence in his opening statement, or

eliciting such evidence from a witness until a definitive ruling on the admissibility or non-

admissibility of the evidence can be made. Born v. Eisenman, 1 14 Nev. 854, 962 P.2d

1227 (1998); Nev. Rev. St. 47.080; see 21 Charles Alan Wright and Kenneth W.

Graham, Jr., Federal Practice and Procedure §5037.6 (2007). This motion takes both

forms.
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An order in limine further promotes efficiency at trial and helps minimize

disruptions, increasing uninterrupted flow of evidence during trial. Kelly v. New West

Federal Savings, 56 Cal. Rptr. 2d 803, 808 (1996).
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B. Plaintiffs Are Precluded From Presenting Evidence At Trial About

Their Alleged Damages in the Form of the Alleged Time Commitment

1

2 for Investigating Their Claims.

3
Plaintiffs contend they are entitled to damages in the form of their personal time

commitment for investigating their claims. Plaintiffs' claims are for contract, not tort,

5 damages. Accordingly, Plaintiffs' alleged damages are limited to those arising from the

contract itself, and must have been reasonably contemplated by the parties at the time

they entered the contract. Hilton Hotels Corp. v. Butch Lewis Prods., 109 Nev. 1043,

1046 (1993); Las Vegas Oriental, Inc. v. Sabella's of Nevada, Inc.. 97 Nev. 311, 313,

630 P.2d 255, 256 (1981). Because Plaintiffs' personal time commitments in

investigating their claims were not reasonably contemplated by either party to the

contract, this claim for damages is also inappropriate. See Las Vegas Oriental. Inc., 97
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Nev. at 313, 630 P.2d at 256.

NRCP 16.1(a)(1)(C) requires a disclosure of "A computation of any category of

damages claimed by the disclosing party, making available for inspection and copying

as under Rule 34 the documents or other evidentiary matter, not privileged or protected

from disclosure, on which such computation is based, including materials bearing on

the nature and extent of injuries suffered." Put simply, Plaintiffs did not accomplish this

requirement in their NRCP 16.1 mandatory disclosures. Throughout this case Plaintiffs

have not produced any documents or provided any testimony in deposition that

Q
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contained an actual computation of the alleged amount of time spent investigating their

claims.
21

Further, at no time during discovery did Plaintiffs attempt to produce any

documents or testifying quantifying the value of their time spent investigating their

claims.

22
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24
Because of Plaintiffs failure to adequately articulate their position and compute

their claim for damages, Pardee was afforded no opportunity to conduct any adequate

discovery on these issues. During his deposition, Wolfram was asked, "At this point in

time you can't tell me any amounts then that you may have been damaged, is that

right?" His response was, "Not yet." See Certified Deposition Transcript of Wolfram, at
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109:20-23, relevant portions of which are attached hereto as Exhibit C. He was also

asked, "Can you tell me how much that you believe you've been damaged, sir, and that

you're seeking to recover from Pardee?" His response was, "I can't. I don't know

enough about what I'm talking about. That's the reason this whole thing has come

about. I can't tell you that. I don't have enough information." See Wolfram Depo.

1

2

3

4

5

6 (Exhibit A) at 102:7-13.

In sum Plaintiffs' contention that they are entitled to compensation for their7

8 personal time commitment investigating their claims as an element of their alleged

9 damages is completely unsubstantiated. Therefore, Pardee requests the Court issue

10 an order in limine that precludes Plaintiffs from offering any evidence at trial, in the form

O | 11 of documents, testimony, expert opinions and any other evidence, related to their claim
00 *
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for an award of compensation for their time.12
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Olss 13 IV. CONCLUSION
• < r-
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Based on the foregoing, Pardee requests the Court issue an order in limine to

15

r~\ a S ,r
preclude impermissible evidence, in the form of documents, testimony, expert opinions

Q — S 16

^ I *§ and all other evidence, at trial on the issue of Plaintiffs' alleged damages related to

17
OS compensation for their alleged time commitment investigating their claims. This early in
Oi
U 2

18

2 limine ruling will allow the parties to more efficiently prepare for trial.

RESPECTFULLY SUBMITTED this 1st day of March, 2013.

Mcdonald carano wilson llp
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/s/ Aaron D. Shipley
23 Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

and that on the 1st day of March, 2013, I served a true and correct copy of the foregoing

DEFENDANT'S MOTION IN LIMINE TO EXCLUDE PLAINTIFFS' CLAIM FOR

2

3

4

DAMAGES IN THE FORM OF COMPENSATION FOR TIME via U.S. Mail on the

following:

5

6

7
James J. Jimmerson
Lynn M. Hansen
James M. Jimmerson

8

JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
Las Vegas, NV 89101
Attorney for Plaintiffs
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/s/ Melissa A. Merrill13

An Employee of McDonald Carano Wilson LLP
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September 1, 2004

Mr. Walt Wilkes
General Realty Group, Inc.
10761 Turquoise Valley Dr.
Lai Vegas, Nevada 89144-4141

Mr. Jim Wolfram
Award Realty Croup
10761 Turquoise Valley Dr.
Lai Vegaa, Nevada 89144-4141

Option Agreement for the Purchase ofReal Property andJoint Esctcw Instructions dated aaofJune 1, 2004, as amended (the "Option Agreement") between Coyote SpringeInvestment LLC ("Coyote") and Pardee Homes ofNevada ("Pardee")

Re:

Gentlemen:

This letter ia intended to confirm our understanding concerning the pending purchase by Pardeefrom Coyote of certain teal property located in the Counties of Clark and Lincoln, Nevada pursuant ^to die above-referenced Option Agreement Except as otherwise defined herein, the capitalizedwords used in this Agreement shall have the meanings as set forth in the Option Agreement

In the event Pardee approves the transaction during the Contingency Period, Pardee shall pay to you(one-half to each) a broker commission equal to the following amounts:

Pardee shall pay four percent (4%) of the Purchase Property Price payments madeby Pardee pursuant to patagtaph 1 of the Option Agreement up to a maximum ofFifty Million Dollars ($50,000,000);

Then, Pardee shall pay one and one-half percent (1-1/2%) of the remainingPurchase Property Price payments made by Pardee pursuant to paragraph 1 of the C/Option Agreement in the aggregate amount of Sixteen Million Dollars($16,000,000); and

Then, with respect to any portion of the Option Property purchased by Pardee .pursuant to paragraph 2 of die Option Agreement, Pardee shall pay one and one- \half percent (1-1/2%) of the amount derived by multiplying the number ofacrespurchased by Pardee by Forty Thousand Dollars ($40,000).

1>
(0

w

C4)

<

PLTF0159*t001
•teas

JA002185



VI V

Mi. Wide Wilkes
Mr. Jim Wolfram
September 1 , 2004
Page 2

Pardee shell **«fce th« first commission payment to you upon the Initial Purchase Closing (which isscheduled to occur thirty (30) days following the Settlement Date) with respect to the allegataDeposit! made prior to that time. Pardee shall make each additional commission payment pursuantto clauses (i) and (a) above concurrently with the applicable Purchase Property Pike payment toCoyote. Thereafter; Pardee shall make each commission payment pursuant to clause (iiT) aboveconcurrently with the close of escrow on Pardee's purchase of die applicable portion of the OptionProperty; provided, However, that in the event the required Parcel Map creating the applicable'Option Parcel bee not been recorded as of the scheduled Option Closing; as described in paragraph9(c) of the Option Agreement, die commission shall be paid into escrow concurrently with Pardee'sdeposit of the Option Property Price into Escrow and the commission shall be paid directly from Vthe proceeds of said Escrow.

Pardee shall provide to each ofyou a copy of each written option exercise notice given pursuant toparagraph 2 of the Option Agreement, together with information ae to the number of acres involvedand the scheduled closing dam. In addition, Pardee shall keep each of you reasonably informed as to\all matters relating to the amount and due dates ofyour commission payments.

In the event the Option Agreement terminates for any reason whatsoever prior to Pardee's purchaseof the entire Purchase Property and Option Property, and Pardee thereafter purchases any portionof the Entire Site from Seller, at the closing of such purchase, Pardee shall pay to you a commissionin the amount determined as described above as if the Option Agreement remained in effect..
For purposes of this Agreement, the term"Patdee" shall include any successor or assignee ofPardee's tights under die Option Agreement; and Pardee's obligation to pay die commission to youat the timet and in die manner described above shall be binding upon Pardee and its successors andoassigns. Pardee, its successors and assigns, shall take no action to circumvent or avoid its obligation Xto you a* set forth in the Agreement Nevertheless, in no event shall you be entitled to anycommission or compensation as a result of the resole or transfer by Pardee or its successor ininterest of any portion of the Entire Site after such property has been acquired from Seller andcommission paid to you;

In the event any sum ofmoney due hereunder remains unpaid for a period ofthirty (30) days, saidsum shall bear interest at the rate of ten percent (10%) per annum from the date due until paid. Inthe event either party bangs an action to enforce its rights under this Agreement, the prevailingparty shall be awarded reasonable attorneys' fees and costs.

This Agreement represents out entire understanding concerning the subject matter hereof, and alloral statements, representations, and negotiations axe hereby merged into this Agreement and arcsuperseded hereby. This Agreement may not be modified except by a written instrument signed byall of us. Nothing herein contained shall create a partnership, joint venture or employmentrelationship between the parties hereto unless expressly set forth to the contrary. The language ofthis Agreement shall be construed undet the laws of the State of Nevada according to its normal and ^usual meaning, and not strictly for or against either you or Pardee.
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Mr. Walt Wilkes
Mr. Jim Wolfram
September 1,2004
Pag. 3

Our signatures below will represent our binding agreement to the above.

Sincerely,

PARDEE HOMES OP NEVADA,
a Nevada co in

T-
Jon B, Lash

Senior Vice Ptesident

«b-* m
U8AM. LAWBOJ4

L Commtsaion ft 133990ft
ft Notary Pubta CaMfamle
7 Los Mflalisa County f

MyComn.Bq3taiDaeZr.2008l

s: EDandJSWORN to before me claia-

WRYPUBUCio^lid for the County of
Los Angeles, State of California

Agreed to and accepted:

GENERAL REALTY GROUP, INC.

Bv:

Walt Wilkes

SUBSCRIBED andgtv/QRW-to before me
this H?\ day of •*'11111

:004. Notary Pueftc* Stew ot Nevada [
fe County ofCtartr •

I LYNDA C. DILLON 1
Appotntmont Expiree !

JurteftaowT I
ii innriniii) i

L£' yQJUh^ *
fOTARY PUBLIC in and for the County
fCladc* State of Nevada.

My
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c
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* * • * rm * •• • »

Ms. Walt Wilkei
Mr, Jim Wolfhm
September 1, 2004

L ,•<

AWARD REALTY GROUP

Jim Wolfram

By:

SUBSCRIBED end SWORN to before me
tfaia /r day of 200*.

1f,i£Jg2±L
NOTARKMPUBLIC in end for the County
ofClark, Stete of Nevada.

notarynauo
8TATVQRMMM*

AITHMM
.24,200* Not 0040784
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to p2/17Sent 27/02/2013 -

s£

1 SUPP
JAMES J. JIMMERSON, ESQ.

2 Nevada Bar No. 000264
LYNN M. HANSEN, ESQ.

3 Nevada Bar No. 0244
JAMES M. JIMMERSON, ESQ.

4 Nevada Bar No. 12599
JIMMERSON HANSEN, P.C.

5 415 So. Sixth St.,Ste. 100
Las Vegas, NV 89101

6 Tel No.: (702) 388-7171; Fax No.: (702) 380-6406
iii@iinnmersonhanseri.com

7 lmK@^mmerso"nhansen.com
imi@iimmersonhansen.com

8
Attorney for Plaintiffs
James Wolfram and Walt Wilkes9

10 DISTRICT COURT

CLARK COUNTY, NEVADA
11

£LJ§ 12
JAMES WOLFRAM AND WALT WILKES )

Plaintiffs,

CASE NO.: A-10-632338-C
DEPT NO.: IV

2:0

<i§!

13

)W
14 vs.Z

15X§' . PARDEE HOMES OF NEVADA,

)zf£
oil
31j
Si-
sli

16 Defendant.

J17

PLAINTIFFS' SEVENTH SUPPLEMENT TO NRCP 16.1 DISCLOSURE OF
WITNESSES AND DOCUMENTS

18

19
COME NOW Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their

attorneys, Lynn M. Hansen, Esq., and James M. Jimmerson, Esq., of the law firm of
Jimmerson Hansen, P.C., and hereby submits the following Seventh Supplement to list of
witnesses and production of documents, as follows (new items in bold):

20
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to p3/17Sent 27/02/2013

1 i.

2 WITNESSES

Plaintiffs provide the following witnesses' identities, last known address and

4 telephone numbers:

1. James Wolfram
c/o Jimmerson Hansen, P.C.
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
(702) 388-7171

This person most knowledgeable is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.

2. Walt Wilkes
c/o Jimmerson Hansen, P.C.
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
(702) 388-7171

This person most knowledgeable is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.

3. Frances Butler Dunlap
Chicago Title Company
Las Vegas, Nevada

This person was the head of the Real Estate Commercial Department of Chicago Title

Company, is most knowledgeable, and is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.
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20 PARDEE HOMES OF NEVADA
Custodian of Records
McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, Nevada 89501
(775) 788-2000

Pardee Homes of Nevada is a named Defendant in this matter. Its present or former

employees, representatives, agents, person to be designated pursuant to NRCP 30(b)(6)

and/or custodians of records are expected to testify regarding the facts and background of this

case.

4.

21
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to P4/17Sent 27/02/2013 -

PARDEE HOMES OF NEVADA
Person Most Knowledgeable
McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, Nevada 89501
(775) 788-2000

Pardee Homes of Nevada is a named Defendant in this matter. Its present or former

employees, representatives, agents, person to be designated pursuant to NRCP 30(b)(6)6
and/or Person Most Knowledgeable are expected to testify regarding the facts and background

of this case.

5.

2

3

4

5

8
6. Jon Lash

c/o McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, Nevada 89501
(775) 788-2000

Mr. Lash is an employee of PARDEE HOMES OF NEVADA and is expected to testify

regarding the facts and background of this case.

7. Clifford Anderson
c/o McDonald Carano Wilson LLP
100 West Liberty Street, 1 0th Floor
Reno, Nevada 89501
(775) 788-2000

Mr. Anderson is an employee of PARDEE HOMES OF NEVADA and is expected to

testify regarding the facts and background of this case.

8. Harvey Whitemore
c/o Coyote Springs
Address Unknown

Mr. Whitemore is the owner of the property involved in this lawsuit and is expected to

testify regarding the facts and background of this case.

9. Chicago Titie Company
Las Vegas, Nevada
Custodian of Records

The Custodian of Records is expected to testify regarding the facts and background of
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10. Chicago Titie Company

Las Vegas, Nevada
Person Most Knowledgeable
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to p5/17Sent 27/02/2013

1
The Person Most Knowledgeable is expected to testily regarding the facts and

background of this case.

Peter J. Dingerson
D&W Real Estate
5455 S. Durango Dr., Ste 160
Las Vegas, NV 89113

Mr. Dingerson is the owner of D&W Real Estate and is expected to testify regarding the

7 facts and background of this case.

12. Jay Dana
General Realty Group
6330 S. Eastern Ave Ste 2
Las Vegas, NV 89119

Mr. Dana is the owner of Genera! Realty Group Inc. and is expected to testify regarding

the facts and background of this case.

13. Jerry Masini
Award Realty Corp.
3015 S. Jones Blvd.
Las Vegas, NV 89146

Mr. Masini is the owner of Award Realty and is expected to testify regarding the
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3
11.
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14. Mark Carmen
Exit Realty Number One
6800 W. Charleston, Suite #119
Las Vegas, Nevada 89146

Mr, Carmen is the owner of Las Vegas Realty Center and is expected to testify

regarding the facte and background of this case.

17

20

21

Plaintiffs reserve the right to call any and all witnesses who may be disclosed or

23 deposed throughout the course of discovery.

Plaintiffs reserve the right to call any and ail of Defendant's witnesses; and

Plaintiffs reserve the right to call any and all rebuttal witnesses.

Plaintiffs' experts, if any, as yet unidentified.

Plaintiffs reserve the right to supplement this list of witnesses as discovery

28 progresses and until the time of trial in this case.
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to P6/17Sent 27/02/2013

1 19.

DOCUMENTS

Pursuant to NRCP 16.1(a)(1)(B), Plaintiffs provide the following documents relating to

4 Plaintiffs and Defendants:

1 . Any and all written agreements between the Parties;

2. Any and all documents evidencing damages to the Plaintiffs;

3. Any and all correspondence between the Parties;

4. Any and all appropriate Custodian of Record documents;

5. Any and all pleadings in this matter;

6. Documents labeled Bates Numbers PLTF0001-PLTL10496.

These documents are being reproduced as Plaintiffs' initial NRCP 16.1 Disclosures of
Witnesses and Documents had duplicate documents. The duplicate copies have been

•<°- 12 removed and the documents are listed as follows:

A. Option Agreement for the Purpose of Real Property and Joint Escrow
instructions dated May 2004 (Bates No. PLTF0001-0Q80);

B. Amended and Restated Option Agreement for the Purchase of Real Property
and Joint Escrow Instructions dated March 28, 2005, (Bates No. PLTF0081-
0152);

C. Two Assignments of Real Estate Commission and Personal Certification
Agreement (Bates No. PLTF01 53-01 57A)
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D. Letter dated September 2, 2004 from Pardee Homes to Mr. Walt Walkes
regarding the attached Commission letter dated September 1 , 2004, (Bates No.
PLTF01 58-01 62);

Amendment No. 2 to Option Agreement for the Purchase of Real Property and
Joint Escrow instructions, (Bates No. PLTF0163-0174);

Letter dated April 6, 2009 from Pardee Homes to Mr. Jim Wolfram, (Bates No.
PLTF0175-Q179);

Letter dated April 23, 2009 from James J. Jimmerson, Esq., to Jim Stringer,
Esq., (Bates No. PLTF01 80-01 87);

Letter dated May 19, 2011 from James J. Jimmerson, Esq., to Jim Stringer,
Esq., (Bates No. PLTF01 88-0191);

~ Si

20
E.

21

22 F.

23
G.

24

25 H.

26

27 Letter dated July 1 0, 2009 from Charles E. Curtis to James J. Jimmerson, Esq.,
(Bates No. PLTF01 92-01 93);

I.

28
J. Letter dated August 26, 2009 from James J. Jimmerson, Esq., to Charles E.

Curtis, (Bates No. PLTF01 94-01 96);

Page 5 of 10 SCO Supplement 7_mtcf.wpd/lh
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to P7/17Sent 27/02/2013

1 K. Letter dated November 24, 2009 from Jon E. Lash to Mr. Jim Wolfram, {Bates
No. PLTF0197-0202);

Letter dated April 21, 2010 from Jim Wolfram to Mr. Jon Lash, (Bates No.
PLTF0203-0205);

Letter dated May 17, 2010 from James J. Jimmerson, Esq., to Mr. John E. Lash,
(Bates No. PLTF0206-02Q9);

Letter dated June 14, 201 0 from Charles E. Curtis to James J. Jimmerson, Esq.,
(Bates No. PLTF02 10-0211);

Bates Nos. PLTF0212-0244 are the duplicative documents produced in
Plaintiffs' Initial 16.1 Disclosure of Documents and Witnesses.

Documents produced by Stewart Title in response to Plaintiffs' Subpoena Duces
Tecum on CD, (Bates No. PLTF0245-PLTF1423);

Documents produced by Chicago Title in response to Plaintiffs' Subpoena
Duces Tecum on CD, (Bates No. PLTF1 424-PLTF 1 041 4);

Documents produced by Coyote Springs Investments in response to Plaintiffs
Duces Tecum on CD, (Bates No. CS!_Wo!fram 000014 -
CSI_Wolfram0003004), attached hereto;

Coyote Springs Investment, LLC's Privilege Log, (Bates No. PLTF10415 -
PLTF1041 7), attached hereto;

Affidavit ofCustodian of Records, (Bates No. PLTF 1 041 8-PLTF10419); attached
hereto;

Non-Party Coyote Springs Investments, LLC.'s Supplement and Amended
Objection and Response to Plaintiffs Subpoena Duces Tecum, (Bates
PLTF1 0420-PLTF 10424, attached hereto.

pany's previously bates stamped documents no
14 (on bottom right of documents bate stamped)

001 through Cht 08998 (on bottom left or documents bate
stamped), including the Custodian of Records Subpoena to Chicago Title
Company including the executed Certificate of Custodian of Records bates
stamped as Cht 08997.

2
L.

3

4 M.

5
N.

6

7

8
7.

9

10 8

11
» •«—

QSfe
W Ok 9.

cl«£ 12,5 CD

z is 13

II
LU

10.CO
14z

< Su.
13 • 15

?Sr 16

yjr

11.

OSS
12.CO

18
13. Chicago Title Com

through PLTF 104
as bates nos: Cht 00

. PLTF 1424
and rebated

=S§? 19

20

21

22 14. Stewart Title Company's previously bate stamped documents no. PLTF 0245
through PLTF 1423 and rebated as bates nos: Stwt 0001 through 1202.
Documents Stwt 0699 and Stwt 0731 are copy coversheets and were
inadvertently bates stamped.

23

24
Copy of Plat Map recorded in the Clark County Recorder's Office in Book 138,
page 51, bates PLTF 10427 through PLTF 10438.

Copy of Parcel Map recorded in the Clark County Recorder's Office in File 116,
page 35, bates PLTF 10439 through PLTF 10440.

Copy of Parcel Map recorded in the Clark County Recorder's Office in File 1 17,
page 18, bates PLTF 10441 through PLTF 10443.

Copy of Plat Map recorded in the Clark County Recorder's Office in Book 140,
page 57, bates PLTF 10444 through PLTF10456.

Page 6 of 10

15.
25

26 16.

27
17.

28

18.
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1 Copy of Parcel Map recorded in the Clark County Recorder's Office in File 113,page 55, bates PLTF 10457 through PLTF 10462.

Copy of Parcel Map recorded in the Clark County Recorder's Office in Fiie 98,page 57, bates PLTF 10463 through PLTF 10468.

19.

2
20.

3

Copy of redacted billing sheets representing attorney's fees charged byJimmerson Hansen, P.C. from November 3, 2010 through October 19, 2012,bates PLTF 10469 through PLTF 10481.

4 21.

5

6 Affidavit of Peter J. Dingerson, bates PLTF 10482 through PLTF 10484.

Assignment of Rights, Title and Interest from Jay Dana on behalf of GeneralRealty Group Inc. to Walt Wilkes, dated January 11, 2011, bates PLTF 1 0485.

Assignment of Rights, Title and Interest from Jerry Masini on behalf of AwardRealty to James Wolfram, dated December 20, 2010, bates PLTF 10486.

22.

7 23.

8
24.

9

10 25. ing, M.D. dated November 1 , 201 1 regarding the health ofWalt Wilkes, bates PLTF 1 0487.

Affidavit of Jerry Masini, bates PLTF 10488 through PLTF 10490.

11
• r>

26.OSS
en «*

12CL-SS
27. Assignment signed by Mark Carmen dated December 3, 2012 along withExhibit A signed by Jay Dana dated January 11, 2011, attached hereto asbates PLTF 10491 through PLTF 10483; and

Zlg 13
LU
to

14
m 28. Assignment signed by Peter J. Dingerson dated December 20, 2012 alongExhibit A signed by Jerry Masini dated December 20, 2010, attachedhereto as bates PLTF 10494 through PLTF 10496.

18"
•c-

15 with

n! 16
co |l 17
0i|| 17

si! 18
sll
=55* 19

Plaintiffs reserve the right to any and all documents the Defendants disclosed by any

parties or used at any depositions.

Plaintiffs reserve the right to any and all other relevant documents to this matter.

Plaintiffs reserve the right to identify and produce different and/or additional documents

as the investigation and discovery in this case proceeds.

20

21

III.
22

COMPUTATION OF DAMAGES

Plaintiffs calculate their damages to be in excess of $1 ,900,000.00 associated with the

Defendant's breach of contract and the Defendant's failure to faithfully meet their obligations

to the Plaintiffs.

There are two primary components to this calculation. The first component is the loss

of future commissions from future sales or takedowns of property located in Clark County,

subject to the September 1 , 2004 Commission LetterAgreement. There appears to be at least

3,000 acres of property, defined as Option Property under the Option Agreement effective
Page 7 of 10

23

24

25

26

27

28
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1 June 1, 2004, currently owned by Coyote Springs Investment, LLC in Township 13 South,

2 Range 63 East Clark County, Nevada. Under the Option Agreement effective June

3 1, 2004, these 3,000 acres can be purchased by Pardee and designated as ProductionI

4 Residential Property-a purchase and designation that would entitle Plaintiffs to a 1.5%

5 commission on a per-acre price of $40,000.00. If 3,000 acres were purchased by Pardee

6 under this scenario, Plaintiffs would be entitled to $1,800,000 in commissions. However,

7 Pardee's course of conduct in failing to appropriately discharge its duties under the

8 Commission Letter Agreement has robbed Plaintiffs of this opportunity to be paid these

9 commissions. Pardee's actions have served to reclassify the land originally labeled as

10 Purchase Property and Option Property, and under the new reclassification, all Option
r

11 Property has been removed from Clark County, thereby divesting Plaintiffs of any hope to» r"
QSfe

oj 12 collect any part of the $1.8 million in commissions they could be paid had no reclassification
Zip 13

10 it
> | 14 The second component of this calculation is attorney's fees. Plaintiffs' attorney's feesI3u,

X § . 15 currently exceed $1 02,700.00. This amount represents all work from the date of drafting of

qw| 16 the Complaint in November 2010 through October 19, 2012. These attorney's fees constitute
& ^ 03

17 damages pursuant to the September 1 , 2004 Commission Letter Agreement. As stated in the

18 Agreement, "In the event, either party brings an action to enforce its rights under this

Si*2 19 Agreement, the prevailing party shall be awarded reasonable attorneys' fees and costs."

20 Plaintiffs in bringing this suit expect to be the prevailing party and, as such, are entitled to their

21 reasonable attorney's fees as damages for Defendant's breach of contract and breach of the

22 covenant of good faith and fair dealing.

Finally, Plaintiffs must be compensated for the time and effort expended attempting to

24 discover from public records what information was owed to them under the Commission Letter

25 Agreement. Discovery is still ongoing therefore the Plaintiffs reserve

occurred.

CO
Z

23

26 ///

27 ///

28
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1 the right to amend arid supplement this response as the investigation and discovery in this

2 case proceeds.

Dated this 27ih February. 2013.3

4 JJMMERSON HANSEN, P.O.

5

«
W ^MES^TJiMMERSON. ESQ.

Nevada Bar No. 000264
LYNN M. HANSEN, ESQ.
Nevada Bar No. 0244
JAMES ML JiMMERSON, ESQ.
Nevada Bar No, 12699
415 So. Sixth St, Ste. 100
Las Vegas, NV 891 01
Attorney for Plaintiffs
James Wolfram and Wait Wilkes

7

8

9

10

11
QSIS

12CL§s>

13
LU
£8 ft

1 8

14

158 •
r"

7 '3^

o
16

col*
QZ%® 17
LU

XI
*3 18

in

19~3 5*~

20

21

22
!

23

24

25

26

27

28
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1 CERTIFICATE OF SERVICE

J hereby certify that service of a true and correct copy of PLAINTIFFS' SEVENTH

3 SUPPLEMENT TO NRCP 16.1 DISCLOSURE OF WITNESSES AND DOCUMENTS was

4 made on the 27th day of February, 2013, as indicated below:

2

5

X,6 By first class mail, postage prepaid from Las Vegas, Nevada pursuant to

N.R.C.P. 5(b) addressed as follows below

v*v

7

8

9 By electronic service through the E-flHng system

10

X	By facsimile, pursuant to EDCR 7.2611

oil
12• <& *7

0l
;fl

21s 13 By receipt of copy as indicated belowHi «lr
off
Z5l 14
<35

15 PAT LUNDVALL, ESQ.,
AARON D. SHIPLEY, ESQ.
Mcdonald carano wilson, llp
2300 W. Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
Attorneys for Defendant
Pardee Homes of Nevada
Fax No.: 702-873-9966

Is
T"

o| 16
all 17
LLI§«

18JZ

slf
—— « <D

19

/ /20 v'/ /

An,.E^<^,clfilitel5N'''HANSENI P.C.
s / •' / '

/ / / -

21

22

23

24

25

26

27

28
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MSIiilliX

Reference Is made to the January 11, 2011 Assignment by Jay Dana, owner/broker ofGeneral Realty Group, Inc. and made on behalf of General Realty Group, Inc., a copy of
which is attached hereto as Exhibit A. I, Mark Carmen, owner/broker of Las Vegas Realty
Center, and m behalf of Las Vegas Realty Center, hereby assign to Walt Wilkes all the
rights, tie and Interest in that certain Commission LetterAgreementofSeptember 1, 2004,
by end between General Realty, Award Realty and Pardee Romas, to the extent that Las
Vegas Really Center has any rights, tie or interest in the seme.

Dated: December 3, 2012

LAS VEGAS REALTY CENTER
//

/

//
	

By: v*.,*--SVV-W

m.
OWPER/8ROKER

PLTF 10491
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Sent 27/02/2013 to pl4/17

FROM I ffiK NO. : Oct. 26 2812 82:SSra PS
pmi mwnnm i4:83 r?mn&42m mmeuimjYmtjp

Jmv&fy 1 1, 201 1

t Jay ©ssa, Owssjs'Brate efGkwkISnAy <Mmp INC, m bm£<sf&sim! Ee&Ity

®r*W> WC. few^byaasiga to Writer». Wife mdfa^ Las Vcpa Esa% Cme?„ Mssk
2w«-Ow, Srefe, «V s&i fataest w? tes^skCunmtaieii
Apwaent {Oompris&toa L«ftsr} ctesed Jssjf-smbesr ls Zdmhmtmx <3e®mi Eealfy ®«t
Psscfo§ Hwtres

Isnssry \ 1, 20fk^

By:kvtJsRa,0C
Qsgecsl Eeslty rC

PLTF10485

PLTF10493
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mmmwmx

Reference te made to the December 20, 2010 Assignment by Jerry Hasfnf, owrsertekerofAward Realty end mad© en behalfofAward Realty, a copy of which Is attached heretoas Exhibit A, I, Fetor J. Diogerson, owner/broker of D&W Real Estate LLC, m behalf ofD&W Real Estate LLC, hereby assign to James F, Wolfram all to© rights, title and interestto that certain Commission Letter Agreement of September 1, 2004, by and between©enemf Really, Award Realty and Pardee Homes, to theextent that D&W Real Estate LLChas any righto, tide or Interest to the same.

Dated: December 3, 2012

D&W REAL ESTATE, LLC

•t ASW «•

By: —
reter j, DimmmH
owner/broker

SHS\Qsfl.teaaJ$ftmei\U5r-

PLTF10494
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Las Vegas

igation"
SERVICES

CERTIFIED Reno

Carson CityDiscovery + Depositions + Decisions

DIST OURTi.

CLARK COUNTY, NEVADA

JAMES WOLFRAM,

WALT WILKES,
)
)

)
Plaintiffs, )

) CASE NO.: A-10-632338-C

) DEPT. NO.: IVvs .

)
PARDEE HOMES OF NEVADA, )

)
Defendant . )

)

DEPOSITION OF WALTER WILKES

LAS VEGAS, NEVADA

MONDAY, NOVEMBER 28, 2011

CARRE LEWIS, NV CCR NO. 497, CA CSR NO. 13337REPORTED BY:

LST JOB NO. 147615

3770 Howard Hughes Pkwy, Suite 300t 702.314.7200
f 702.631.7351 www.iitigationservices.com
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WALTER WILKES - 11/28/2011

Page 102

1 A. Yes, ma'am.

There is a two-sentence paragraph that

starts "In the event any sum of money is due."

Where are you at?

I'm on Page 2, sir .

Oh. Last paragraph.

MS. HANSEN: No, right here.

2
t

3 !

4 A.

1
5

6 A.

7

8 BY MS. LUNDVALL:

9 Second to the last paragraph .

"In the event any sum of money due remains

unpaid for a period of 30 days shall bear the rate

of 10 percent per annum from the date until paid. "

Do you contend that there is a sum of money

Ql-

10 A.

11

12

13 Q- i

i14 due to you? i

Based on the maps and information we

certainly -- we certainly think that there could be.

There is more property, we

15 A.

5
16

{

There is more property,

haven't been able to identify them.

17

18

s
19 Q . How much?

Oh, I have no idea.20 A. s

!

21 Second sentence reads "In the event eitherQ-
8
S22 party brings an action to enforce his rights under

this agreement, the prevailing party shall be

awarded reasonable attorneys fees and costs . "

Did I read that correctly?

23

8

24
l

25 f

I

im

(702) 648-2595LITIGATION SERVICES & TECHNOLOGIES
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WALTER WILKES - 11/28/2011

Page 109

1 I don't think -

Did you take a look at those at the time

you received a copy of them?

Briefly.

And any questions that you had then, you

posed those to Mr. Jimmerson or to Mr . Stringer?

Absolutely not.

A.
i?

2

3
i

4 A. I

i
5 Q.

s

6

I didn't even talk to7 A.

8 them.

9 Did you pose any questions to Mr . Stringer

after receiving this information?

I don't believe I did.

Q. 8

10
1

11 I can't remember,

but I think if anybody would have posed a question,

A.

12
1

13 it would have been Jim or probably Mr.

In fact, I would bet it would have been

Jimmerson .

14

Mr. Jimmerson. I don't remember. You know15

16 MS. HANSEN: You have answered.

THE WITNESS: Okay.17

(Exhibit 8 marked. )18

19 BY MS. LUNDVALL:

Q. Mr. Wilkes , I'm now going to hand you

what's been marked as Exhibit 8 to your deposition.

A. Okay.

20

21

22 4

f

f23 Once again , this is a letter that was

directed to Mr . Wolfram, this time from Jon Lash .

Okay.

Q.
i

%24

25 A.

6

LITIGATION SERVICES & TECHNOLOGIES (702) 648-2595
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WALTER WILKES - 11/28/2011

Page 141

1 CERTIFICATE OF REPORTER

i2 STATE OF NEVADA )
I) SS:

3 COUNTY OF CLARK )

I, Carre Lewis, a duly commissioned and licensed

Court Reporter, Clark County, State of Nevada, do

hereby certify: That I reported the taking of' the

. deposition of the witness, Walter Wilkes, commencing

on Monday, November 28, 2011, at 9:00 a.m.

That prior to being examined, the witness was,

by me, duly sworn to testify to the truth. That I

thereafter transcribed my said shorthand notes into

typewriting and that the typewritten transcript of

said deposition is a complete, true and accurate

transcription of said shorthand notes.

I further certify that I am not a relative or

employee of an attorney or counsel of any of the

parties, nor a relative or employee of an attorney

or counsel involved in said action, nor a person

financially interested in the action.

IN WITNESS HEREOF, I have hereunto set my hand,

in my office, in the County of Clark, State of

Nevada, this 30th day of November 2011.

4

5

6

7

8

9

s
10

11

12

13

14

15
V
I)

16

fl17

I18
f

19

20

21

w22
II

t
i23

n24
I

CARRE' LEWIS, CCR NO. 49725

WMSIHB1BBmmn km kWtumini r—niimnii r r 1 1 » inintnrffT-—

(702) 648-2595LITIGATION SERVICES & TECHNOLOGIES
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Electronically Filed

03/01/2013 05:09:20 PM

MIL1
PAT LUNDVALL (NSBN 3761)

2 AARON D. SHIPLEY (NSBN 8258)
Mcdonald carano wilson llp

3 2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

4 (702)873-4100
(702) 873-9966 Facsimile

5 lundvall@mcdonaldcarano.com
ashiplev@mcdonaldcarano.com

6 Attorneys for Defendant
Pardee Homes of Nevada

CLERK OF THE COURT

7

DISTRICT COURT
8

CLARK COUNTY, NEVADA
9

JAMES WOLFRAM
WALT WILKES

CASE NO.: A-10-632338-C
DEPT NO.: IV

10
urn

z
Of 11

Plaintiffs
i—J 2

DEFENDANT'S MOTION IN LIMINE TO
EXCLUDE PLAINTIFFS' CLAIM FOR
ATTORNEYS' FEES AS AN ELEMENT
OF DAMAGES

12
Z O

K "75 VS.
—- 2 ^ ^ 1

O 13
^ • gfc

£** - .
14

OL-3 15
L ~ o

PARDEE HOMES OF NEVADA,
(MIL #1)

Defendant.

Q
CC r-- >r
i~ O r-
/: in n Hearing Date:

Hearing Time:
16

<C Po

£32E 17
OS

>>OS
U 2

Trial Date: April 15, 201318

19

20 Defendant Pardee Homes of Nevada ("Pardee") hereby moves the Court for an

order in limine on the non-admissibility of the issue of attorneys' fees as an element of

damages, sought to be introduced by Plaintiffs James Wolfram and Walt Wilkes

("Plaintiffs") in the trial on this matter. Testimony and evidence at the trial regarding

Plaintiffs' alleged attorneys' fees and costs would be improper in the context of this

breach of contract case as they cannot be considered an element of Plaintiffs'

damages. Such issues should be handled in post-trial briefing only.

21

22

23

24

25

26

27

28

1
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This Motion is brought pursuant to NRS 47.060, the following Memorandum of

2 Points and Authorities, the exhibits attached hereto, the pleadings and papers on file

3 herein, and any oral argument this Court wishes to consider.

RESPECTFULLY SUBMITTED this 1st day of March, 2013.

Mcdonald carano wilson llp

i

4

5

6

/s/ Aaron D. Shipley	
Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada

1

8

9

10
d n

Of 11
OO S
H-j S
1—1 5 12

5 NOTICE OF MOTIONz ^ ^ 1 "7
O SSS 13

• gt

III 14
•

-111 u
Oizfsg 15

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD HEREIN:

« YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

— o •

will bring the foregoing DEFENDANT'S MOTION IN LIMINE TO EXCLUDEQ K Mf
o F-- i /-

16
5i |sg

PLAINTIFFS' CLAIM FOR ATTORNEYS' FEES AS AN ELEMENT OF DAMAGES on

for hearing before the above-entitled Court on the ^ 6 day of April		
8:30a

£38^ 17

01 18
01

2013, at the hour of .m. or as soon thereafter as counsel may be heard.

RESPECTFULLY SUBMITTED this 1st day of March, 2013.

19

20

Mcdonald carano wilson llp
21

Is/ Aaron D. Shipley	
Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada

22

23

24

25

26

27

28

2
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DECLARATION OF AARON D. SHIPLEY IN SUPPORT OF DEFENDANT'S MOTION
IN LIMINE TO EXCLUDE PLAINTIFFS' CLAIM FOR ATTORNEYS' FEES AS AN

1

ELEMENT OF DAMAGES2

AARON D. SHIPLEY, after being sworn, declares as follows:

I am licensed to practice law in the State of Nevada, and am a partner

5 with the law firm of McDonald Carano Wilson LLP, attorneys of record for Defendant

6 Pardee Homes ("Pardee").

3

1.4

This Declaration is made of my own personal knowledge except where

stated upon information and belief, and as to those matters, I believe them to be true.

This Declaration is submitted in compliance with EDCR 2.47 and in

support of Defendant's Motion in Limine to Exclude Plaintiffs' Claim for Attorneys' Fees

as an Element of Damages (the "Motion").

On February 28, 2013

Plaintiffs, via telephone, as required by EDCR 2.47. We discussed the issues relevant

to this Motion. We disagreed on the issue of whether Plaintiffs could properly seek an

award of their attorneys' fees as an element of their damages at trial, as opposed to

seeking an award of their fees in post-trial motion practice if they are found to be the

Ultimately we were unable to resolve this issue during our

2.7

8

3.9

10
d n

O § 11
CO 2
>—1 2

I spoke to James M. Jimmerson, counsel for4.12H-H 5 O

£ 'O 'N
<7 z --n o

\> ~ ^
, _/ o CO
^ z u-% CC

C i c- |N-

Z q r:

13

BU 14
z .

. . 1 S

Osr'7S
t fn

Qi tsz 16
<!w

17 prevailing party at trial,

telephone conference.

OS

oi 18
Under the circumstances, despite a good faith effort to confer, the motion5.19

has become necessary.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 1st day of March, 2013.

20

21

22

23

Is/ Aaron D. Shipley

AARON D SHIPLEY

24

25

26

27

28

3
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MEMORANDUM OF POINTS AND AUTHORITIES1

INTRODUCTION AND RELEVANT FACTUAL BACKGROUND2

This case, simply put, involves claims for breach of contract arising from the

4 Commission Agreement dated September 1, 2004 ("Commission Agreement" or

5 "Commission Letter"), which Pardee and the Plaintiffs negotiated and executed. A copy

6 of the Commission Letter is attached hereto as Exhibit A. The undisputed evidence

7 reveals that Pardee performed all of its contractual obligations.

Plaintiffs acknowledge that their contractual relationship with Pardee is dictated

9 entirely by the Commission Agreement. The Commission Agreement governs the

10 payment of commissions from Pardee to Plaintiffs related to Pardee's purchase of

o P 11 certain property from CSI related to the Project. It is this Commission Agreement that
CO S;

12 Plaintiffs accuse Pardee of breaching. The Commission Agreement contains an
< Z 'N O

, w © x
X

3

8

dil

z

V—1 t

attorneys' fees provision, which states: "In the event either party brings an action to

enforce its rights under this Agreement, the prevailing party shall be awarded

reasonable attorneys' fees and costs." See Exhibit A, at p. 2.

, Plaintiffs have claimed that their attorneys' fees should be considered an

element of their damages. Their NRCP 16.1 disclosure states, in part: "The second

component of this calculation [of damages] is attorney's fees. Plaintiffs' attorney's fees

currently exceed $102,700.00. This amount represents all work from the date of

drafting of the Complaint in November 2010 through October 19, 2012. These

attorney's fees constitute damages pursuant to the September 1, 2004 Commission

Letter Agreement... Plaintiffs in bringing this suit expect to be the prevailing party and,

as such, are entitled to their reasonable attorney's fees as damages for Defendant's

breach of contract and breach of the covenant of good faith and fair dealing." See

Plaintiffs' Seventh Supplement to NRCP 16.1 Disclosure of Witnesses and Documents,

at p. 8:14-22, a copy of which is attached hereto as Exhibit B.

Plaintiffs' contention that they are entitled to reimbursement of their attorney's

fees as an element of their alleged damages is misguided and contrary to Nevada law.

13O

«
/""""N CC 2
I 1 -C r-
r " "1 -• r. 1-sf 16
<c!|is
Z §8e 17
o
Q *
u I 18

2
19

20

21

22

23

24

25

26

27

28
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1 Therefore, Pardee requests the Court issue an order in limine that Plaintiffs are

2 precluded from offering any evidence at trial, in the form of documents, testimony,

3 expert opinions and any other evidence, related to their claim for an award of their

4 attorneys' fees. Attorneys' fees in the context of a breach of contract case such as this

5 cannot be awarded as an element of damages. In this context, Attorneys' fees can only

6 be only properly awarded to the prevailing party. There can be no determination of

7 prevailing party until the conclusion of the trial. An order in limine on this issue will

8 promote efficiency in preparation for and during the trial.

LEGAL ARGUMENT9

A. Legal Standard.

Pursuant to NRS 47.060, a motion in limine is the proper vehicle to prevent the

introduction of inadmissible evidence at trial. See NRS 47.080(1). ("[preliminary

questions concerning the qualification of a person to be a witness, the existence of a

privilege or the admissibility of evidence shall be determined by the judge."). The ruling

on a motion in limine lies soundly within the district court's discretion. See State ex. rel.

Dept. of Highways v. Nevada Aggregates and Asphalt Co.. 92 Nev. 370, 551 P. 2d

1095, 1098 (1976).

Motions in limine take two forms: (1) to procure a definitive ruling on the

admissibility of evidence at the outset of trial; or (2) to prevent counsel for the opposing

party from mentioning potentially inadmissible evidence in his opening statement, or

eliciting such evidence from a witness until a definitive ruling on the admissibility or non-

admissibility of the evidence can be made. Born v. Eisenman, 1 14 Nev. 854, 962 P. 2d

1227 (1998); Nev. Rev. St. 47.080; see 21 Charles Alan Wright and Kenneth W.

Graham, Jr., Federal Practice and Procedure §5037.6 (2007). This motion takes both

forms.
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An order in limine further promotes efficiency at trial and helps minimize

disruptions, increasing uninterrupted flow of evidence during trial. Kelly v. New West

Federal Savings, 56 Cal. Rptr. 2d 803, 808 (1996).
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B. Plaintiffs Are Precluded From Presenting Evidence At Trial About

Their Alleged Attorneys' Fees as an Element of Damages.

1

2

Plaintiffs argue that they have suffered damages in the form of attorneys' fees.

However, Plaintiffs have not specially pled attorneys' fees as an element of their

damages. See Sandy Valley Assoc. v. Sky Ranch Estates Owners Assoc., 117 Nev.

948, 35 P. 3d 964, (2001). In Sandy Valley, the Nevada Supreme Court discusses the

difference between attorney fees as a cost of litigation and attorney fees as an element

of damages. See id., 117 Nev. at 955, 35 P. 3d at 968-969. The court acknowledges

that attorney fees cannot be recovered as a cost of litigation unless authorized by
y

agreement, statute, or rule. See id,, 117 Nev. at 956, 35 P. 3d at 969 (internal citation

omitted). The Nevada Supreme Court also recognizes that when parties seek attorney

fees as a cost of litigation, documentary evidence of the fees is presented generally by

post-trial motion. See id. In contrast, however, when attorney fees are claimed as

foreseeable damages arising from tortious conduct or a breach of contract, they are

considered special damages and must be pled in the complaint pursuant to NRCP

9(g). See jd, "The mention of attorney fees in a complaint's general prayer for relief is

insufficient to meet this requirement." Id.

Plaintiffs have only generally alleged attorneys fees, and therefore, cannot now

claim their attorneys' fees as an element of damages. In their Amended Complaint, a

recovery of attorneys' fees was only mentioned in the Plaintiffs' general prayer for relief.

Plaintiffs did not articulate its current position until a very late NRCP 16.1 disclosure.

Thus, Plaintiffs have now wrongfully asserted their attorneys' fees as a basis for their

argument that they have suffered recoverable damages.

Most recently, in 2011 the Nevada Supreme Court again recognized the

development of Sandy Valley and its progeny by summarizing:
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'n Sandy Valley Associates v. Sky Ranch Estates, we distinguished
between attorney fees as a cost of litigation and as special damages. 117
Nev. 948, 955-60, 35 P. 3d 964, 968-71 (2001), receded from on other
grounds as stated in Horoan v. Felton, 123 Nev. 577, 579, 170 P. 3d 982,
983 (2007). Attorney fees that are a cost of litigation arise from an

27
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agreement, statute, or rule authorizing the fees, whereas attorney fees
that are considered special damages are fees that are foreseeable arising
from the breach of contract or tortious conduct. Id. at 956, 35 P.3d at 969.
In Shuette v. Beazer Homes Holdings Corp.. we supplemented Sandy
Valley by explaining that fees as special damages "constitute a rather
narrow exception to the rule prohibiting attorney fees awards absent
express authorization." 121 Nev. 837, 862, 124 P.3d 530, 547
(2005)(emphasis added).

1

2

3

4

5

6 Revburn Lawn & Landscape Designers, Inc. v. Plaster Dev. Co., Inc., 127 Nev. Adv.

7 Op. 26, — , 255 P. 3d 268, 279 n. 11 (Jun. 2, 2011). Thus, Plaintiffs have wrongfully

8 asserted their attorneys' fees as a basis for their argument that they have suffered

9 recoverable damages.

By completely failing to specifically plead for such an award at the outset of this

Os 11 litigation, Plaintiffs cannot now claim their attorneys' fees as an element of damages.
oo |

fcr^lgo 12 Plaintiffs should be precluded from introducing any evidence at trial to support this
ZnO

Alii 13 claim. In this case, pursuant to the attorneys' fees provision in the Commission
y, ,v o& 20 m

< Bis 14 Agreement attorneys' fees can only be awarded to the prevailing party. There can be

q -.sS 15 no determination of prevailing party until the conclusion of the trial. Therefore, this
• | o j?

RpS 16 issue should be handled in post-trial briefing only. In this regard, if Pardee is the
Z §2* 17 prevailing party at trial, it will seek an award of its attorneys' fees and costs after the

Q| 18 trial under the same attorneys' fees provision in the Commission Agreement.
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IV. CONCLUSION1

Based on the foregoing, Pardee requests the Court issue an order in limine to2

3 preclude impermissible evidence, in the form of documents, testimony, expert opinions

4
and all other evidence, at trial on the issue of attorneys' fees as an element of Plaintiffs'

alleged damages. This early in limine ruling will allow the parties to more efficiently

prepare for trial.

RESPECTFULLY SUBMITTED this 1st day of March, 2013.

Mcdonald carano wilson llp

5

6

7

8

9

10
d "i "I

/s/ Aaron D. Shipley	

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

and that on the 1st day of March, 2013, I served a true and correct copy of the foregoing

DEFENDANT'S MOTION IN LIMINE TO EXCLUDE PLAINTIFFS' CLAIM FOR

2

3

4

5 ATTORNEYS' FEES AS AN ELEMENT OF DAMAGES via U.S. Mail on the following:

6
James J. Jimmerson
Lynn M. Hansen
James M. Jimmerson
JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
Las Vegas, NV 89101
Attorney for Plaintiffs

7

8

9

10
d n

Z
o§ 11
oo Isl Melissa A. Merrill

12 An Employee of McDonald Carano Wilson LLP
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m Pi> UBH..

September 1, 2004

Mr. Walt Wilkes
General Realty Group, Inc.
10761 Turquoise Valley Dr.
Las.Vegas, Nevada 89144-4141

Mr. Jim Woliiam
Award Realty Group
10761 Turquoise Valley Dr.
Lai Vegas, Nevada 89144-4141

Re: Option Agreement for the Purchase of Real Property and Joint Escrow Instructions dated asofJune 1, 2004, as amended (the "Option Agreement") between Coyote SpringsInvestment LLC ("Coyote") and Pardee Homes ofNevada ("Pardee")

Gentlemen:

Hus letter ia intended to confirm our understanding concerning die pending purchase by Pardeefrom Coyote ofcertain real property located in the Counties of Clark and Lincoln, Nevada pursuant ^to the above-referenced Option Agreement; Except as otherwise defined herein, the capitalizedwords used in this Agreement shall have the meanings as set forth in the Option Agreement
In the event Pardee approves die transaction during the Contingency Period, Pardee shall pay to you(one-half to each) a broker commission equal to the following amounts:

Pardee shall pay four percent (4%) of the Purchase Property Price paymentsby Pardee pursuant to paragraph 1 of the Option Agreement up to a maximum ofFifty Million Dollars ($50,000,000);

<0

Then, Pardee shall pay one and one-half percent (1-1/2%) of the remainingPurchase Property Price payments made by Pardee pursuant to paragraph 1 of the t/Option Agreement in the aggregate amount of Sixteen Million Dollars($16,000,000)1 and

GO

Then, with respect to any portion of the Option Property purchased by Pardee .pursuant to paragraph 2 of the Option Agreement, Pardee shall pay one and one-half percent (1-1 /2%) of the amount derived by multiplying the number of acrespurchased by Pardee by Forty Thousand Dollars ($40,000).

<w

r^)
<

3m
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Mr. Walt Wilkes
Mr. Jim Wolfram
September 1 , 2004
Pag® 2

Pardee ihali make the first commission payment to you upon the Initial Purchase Closing (which isscheduled to occur thirty (30) days following the Settlement Date) with respect to the aggregateDeposits made prior to that time. Pardee shall make each additional commission payment pursuantto clause* (i) and (ii) above concurrently with the applicable Purchase Property Pike payment toCoyote. Thereafter, Pardee shall make each commission payment pursuant to clause (iii) aboveconcurrently with the close of escrow on Pardee's purchase of the applicable portion of the OptionProperty; provided, however, that in the event the requited Parcel Map creating the applicable
4 ^ • i . < . t

a at# js . i . as « « •« s t

ODti
9(c) of the Option Agreement, the commission shall be paid into escrow concurrently with Pardee'sdeposit of the Option Property Price into Escrow and the commission shall be paid directly from Vthe proceed* of said Escrow.

Pardee shall provide to each ofyou a copy of each written option exercise notice given pursuant toparagraph 2 of the Option Agreement; together with information aa to the number ofacres involvedand the scheduled closing date. In addition, Pardee shall keep each of you reasonably informed za to\all matters relating to the amount and due dates ofyour commission payments.

In die event the Option Agreement terminates fot any reason whatsoever prior to Pardee's purchaseof the entire Purchase Property and Option Property, and Pardee thereafter purchases any portionof the Entire Site from Seller, at the closing of such purchase, Pardee shall pay to you a commissionin the amount determined as described above as if the Option Agreement remained in effect,.
For purpose* of this Agreement; the term"Pardee" shall include any successor or assignee ofPardee's rights under die Option Agreement; and Pardee's obligation to pay the commission to youat the times and in the maimer described above shall be bindingupon Pardee and its successor* andnassigns. Pardee, it* successors and assigns, shall take no action to circumvent or avoid its obligation Xto you as set forth in the Agreement Nevertheless, in no event shall you be entitled to anycommission or compensation as a result of the resale or transfer by Pardee or its successor ininterest of any portion of the Entire Site after such property has been acquired from Seller andcommission paid to you;

In the event any sum ofmoney due hereunder remains unpaid fot a period of thirty (30) days, saidsum shall bear interest at the ram of ten percent (10%) per annum from the date due until paid. Inthe event either party brings an action to enforce its rights under this Agreement, the prevailingparty shall be awarded reasonable attorneys' feet and costs.

This Agreement represents our entire understanding concerning the subject matter hereof, and alloral statements, representations, and negotiations are hereby merged into this Agreement and aresuperseded hereby. This Agreement may not be modified except by a written instrument signed byall of us. Nothing herein contained shall create a partnership, joint venture or employmentrelationship between the parties hereto unless expressly set forth to the contrary. The language ofthis Agreement shall be construed under the laws of the State ofNevada according to its normal andusual meaning, and not strictly fot or against either you or Pardee.

c j
- JSL\Utt«r»\20O* ItMc&Mte.P+DiJDiJo*J
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Mr. Walt Wilkei
Mt. Jim Wolfram
September 1 , 2004

Pag* 3

Out signature* below will represent out binding agreement to the above.

Sincerely,

PARDEE HOMES OP NEVADA,
a Nevada co n

T-.
fbn E, Lish
Senior Vice President

UBAM.umffli
k CMnmiMlen*133M0» ,
». Notary Pubta- California |
7 LoaMgaiiisCounty* f
" MyConmBe)ifeeDaoZ7,20Q8p

s: ED^ndJSWORN to before me this

ftLd
NftfpAJLY PUBCSO*& for foe County of
"Cos Angclee, State ofCalifornia

Agreed to and accepted:

GENERAL REALTY GROUP, INC.

a

By:.

WaltWUkea

SUBSCRIBED andfiWjQRbHo before me
this SR day oi AjpUkfa?™. lliii A*

Notary PuoncStm or Nevada*
fc County of Ctaric y

|W 32S2EL
< III B II III i V |'A°H ^ 1 If W%IGTARY PUBLIC in and for foe County

fyfclark, State of Nevada

C •\

f U^lmftWW^jutfSUwKffLnny *XMment*\Un4 Aft) . JEl\Utttf«\2ftj4 UXUrl/mnjitMBUa*

sSHBKfci:,
PLTF0161003
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Mr. WaJt Wilkea
Mr. Jim Wolfram
September 1, 2004

AWARD REALTY GROUP

By;,

SUBSCRIBED and SWORN to before me
thia Z day of Sg/T. 2004;&

1ft
NOTARTWUBLIC in end for the County
of Clarke State of Nevada

NOTARY RJBUO
8TATOWKWKSV

24,200* MgOMCBTM

( >.

)
L S\6dl*tW«1CniAr<<aC^\Lw»e#iU\ifv <^cum«nfe«\t#n4 - JEL\Ufct«rf\20O4- Urtf«»\M)lmfth-0+.0),0246#
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to p2/17Sent 27/02/2013 -

1 SUPP
JAMES J. JiMMERSON, ESQ.

2 Nevada Bar No. 000264
LYNN M. HANSEN, ESQ.

3 Nevada Bar No. 0244
JAMES M. JIMMERSON, ESQ.

4 Nevada Bar No. 12599
JIMMERSON HANSEN, P.C.

5 415 So. Sixth St.,Ste. 100
Las Vegas, NV 89101

6 Tel No.: (702) 388-7171; Fax No.: (702) 380-6406
iii@iirrimersonhansen.com

7 lmh@iirnmersonhansen.com
imi@iimmersonhansen.com

Attorney for Plaintiffs
James Wolfram and Walt Wilkes

8

9

10 DISTRICT COURT

CLARK COUNTY, NEVADA
11

*

QS&
W a

12a, § JAMES WOLFRAM AND WALT WILKES ) CASE NO.: A-1G-832338-C
) DEPT NO.: IV

Zlf 13

f£ Plaintiffs )m
14 vs.Z23

< Jk
XS". 15 PARDEE HOMES OF NEVADA, }

)Zlt

gis
LL

16 Defendant.

17

PLAINTIFFS' SEVENTH SUPPLEMENT TO NRCP 16.1 DISCLOSURE OF
WITNESSES AND DOCUMENTS

Ssf 18

19*~3 :?f~

COME NOW Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their

and James M. Jimmerson, Esq., of the law firm of
Jimmerson Hansen, P.C., and hereby submits the following Seventh Supplement to list of
witnesses and production of documents, as follows (new items in bold):

20
attorneys, Lynn M. Hansen, Esq

21

22

23
III

24
///

25
///

26

27

28
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to p3/17Sent 27/02/2013

1

WITNESSES

Plaintiffs provide the following witnesses' identities, last known address and

4 telephone numbers:

1. James Wolfram
c/o Jimmerson Hansen, P.C.
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
(702) 388-7171

This person most knowledgeable is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.
9

2. Walt Wilkes
c/o Jimmerson Hansen, P.C.
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
(702) 388-7171

This person most knowledgeable is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.

3. Frances Butler Dunlap
Chicago Title Company
Las Vegas, Nevada

This person was the head of the Real Estate Commercial Department of Chicago Title

Company, is most knowledgeable, and is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.

2

3
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—— to ,© a rt
19

20 4. PARDEE HOMES OF NEVADA
Custodian of Records
McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, Nevada 89501
(775) 788-2000

Pardee Homes of Nevada is a named Defendant in this matter. Its present or former

employees, representatives, agents, person to be designated pursuant to NRCP 30(b)(6)

and/or custodians of records are expected to testify regarding the facts and background of this

case.

21

22

23

24

25

26

27

28
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to p4/17Sent 27/02/2013 -

PARDEE HOMES OF NEVADA
Person Most Knowledgeable
McDonald Carano Wilson LLP
1 00 West Liberty Street, 1 0th Floor
Reno, Nevada 89501
(775) 788-2000

Pardee Homes of Nevada is a named Defendant in this matter. Its present or former

employees, representatives, agents, person to be designated pursuant to NRCP 30(b)(6)6
^ and/or Person Most Knowledgeable are expected to testify regarding the facts and backg round

of this case.

1 5.

2

3

4

5

8
6. Jon Lash

c/o McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, Nevada 89501
(775) 788-2000

Mr. Lash is an employee of PARDEE HOMES OF NEVADA and is expected to testify

regarding the facts and background of this case.

7. Clifford Anderson
c/o McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, Nevada 89501
(775) 788-2000

Mr. Anderson is an employee of PARDEE HOMES OF NEVADA and is expected to

testify regarding the facts and background of this case.

8. Harvey Whiternore
c/o Coyote Springs
Address Unknown

Mr. Whiternore is the owner of the property involved in this lawsuit and is expected to

testify regarding the facts and background of this case.

9. Chicago Title Company
Las Vegas, Nevada
Custodian of Records

The Custodian of Records is expected to testify regarding the facts and background of

9
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this case.25

26
10. Chicago Title Company

Las Vegas, Nevada
Person Most Knowledgeable

27

28
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to p5/17Sent 27/02/2013 -

1
The Person Most Knowledgeable is expected to testily regarding the facts and

background of this case.

1 1 . Peter J. Dingerson
D&W Real Estate
5455 S. Durango Dr., Ste 160
Las Vegas, NV 89113

Mr. Dingerson is the owner of D&W Real Estate and is expected to testify regarding the

7 facts and background of this case.

12. Jay Dana
General Realty Group
6330 S. Eastern Ave Ste 2
Las Vegas, NV 89119

Mr, Dana is the owner of General Realty Group inc. and is expected to testify regarding

the facts and background of this case.

13. Jerry Masini
Award Realty Corp.
3015 S. Jones Blvd.
Las Vegas, NV 89146

Mr. Masini is the owner of Award Realty and is expected to testify regarding the

2

3

4

5

6

8

9

10

11
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16 facts and background of this case.

£/)ls
a c. ft 53 Is-

Mark Carmen
Exit Realty Number One
6600 W. Charleston, Suite #119
Las Vegas, Nevada 89146

Mr. Carmen is the owner of Las Vegas Realty Center and is expected to testify

regarding tie facts and background of this case.

14.
Hi

18

WWM ifl J A

-354 19

20

21

Plaintiffs reserve the right to call any and ail witnesses who may be disclosed or

23 deposed throughout the course of discovery.

Plaintiffs reserve the right to call any and all of Defendant's witnesses; and

Plaintiffs reserve the right to call any and ail rebuttal witnesses.

Plaintiffs' experts, if any, as yet unidentified.

Plaintiffs reserve the right to supplement this list of witnesses as discovery

28 progresses and until the time of trial in this case.
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to P6/17Sent 27/02/2013

1 19.

DOCUMENTS

Pursuant to NRCP 16.1(a)(1)(B), Plaintiffs provide the following documents relating to

4 Plaintiffs and Defendants:

1 . Any and all written agreements between the Parties;

2. Any and all documents evidencing damages to the Plaintiffs;

3. Any and all correspondence between the Parties;

4. Any and all appropriate Custodian of Record documents;

5. Any and all pleadings in this matter;

6. Documents labeled Bates Numbers PLTF0001-PLTL10496.

These documents are being reproduced as Plaintiffs" Initial NRCP 16.1 Disclosures of
Witnesses and Documents had duplicate documents. The duplicate copies have been
removed and the documents are listed as follows:

A. Option Agreement for the Purpose of Real Property and Joint Escrow
instructions dated May 2004 (Bates No. PLTF00Q1-0G80);

B. Amended and Restated Option Agreement for the Purchase of Real Property
and Joint Escrow Instructions dated March 28, 2005, (Bates No. PLTF0081-
0152);

C. Two Assignments of Real Estate Commission and Personal Certification
Agreement (Bates No. PLTF01 53-01 57A)

2

3

5

6

7

8

9

10

11
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16
O <3
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E|£ 17

2« 18
D. Letter dated September 2, 2004 from Pardee Homes to Mr. Walt Walkes

regarding the attached Commission letter dated September 1 , 2004, (Bates No.
PLTF01 58-01 62);

Amendment No. 2 to Option Agreement for the Purchase of Real Property and
Joint Escrow Instructions, (Bates No. PLTF01 63-01 74);

Letter dated April 6, 2009 from Pardee Homes to Mr. Jim Wolfram, (Bates No.
PLTF01 75-01 79);

Letter dated April 23, 2009 from James J. Jimmerson, Esq., to Jim Stringer,
Esq., (Bates No. PLTF0180-0187);

Letter dated May 19, 2011 from James J. Jimmerson, Esq., to Jim Stringer,
Esq., (Bates No. PLTF01 88-01 91);

Q| j A

-3^ 19

20
E.

21

22 F.

23
G.

24

25 H.

26

27 I. Letter dated July 10, 2009 from Charles E. Curtis to James J. Jimmerson, Esq.,
(Bates No. PLTF01 92-0193);

Letter dated August 26, 2009 from James J. Jimmerson, Esq., to Charles E.
Curtis, (Bates No. PLTF01 94-01 96);

28
J.
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to p7/17Sent 27/02/2013

1 K. Letter dated November 24, 2009 from Jon E. Lash to Mr. Jim Wolfram, (Bates
No. FLTF0197-0202);

Letter dated Aprii 21, 201 Q from Jim Wolfram to Mr. Jon Lash, (Bates No.
PLTF0203-0205) ;

Letter dated May 17, 2010 from James J. Jimmerson, Esq., to Mr. John E. Lash,
(Bates No. PLTF0206-02Q9);

Letter dated June 14, 2010 from Charles E. Curtis to James J. Jimmerson, Esq.,
(Bates No. PLTF02 10-0211);

Bates Nos. PLTF02 12-0244 are the duplicative documents produced in
Plaintiffs' Initial 16.1 Disclosure of Documents and Witnesses.

Documents produced by Stewart Title in response to Plaintiffs' Subpoena Duces
Tecum on CD, (Bates No. PLTF0245-PLTF1423);

Documents produced by Chicago Title in response to Plaintiffs' Subpoena
Duces Tecum on CD, (Bates No. PLTF1424-PLTF 10414);

Documents produced by Coyote Springs investments in response to Plaintiffs
Duces Tecum on CD, (Bates No, CSl Wolfram 000014 -
CS!_Wolfram0003004), attached hereto;

2
L.

3

4 M.

5
N.

6

7

8
7.

9

10 8

11

r-sF 12

Zlf 13
LU 2

Sj 14
18. 15

t-

9.

Coyote Springs Investment, LLC's Privilege Log, (Bates No. PLTF10415 -
PLTF10417), attached hereto;

10.

11. Affidavit ofCustodian of Records, (Bates No. PLTF 1 041 8-PLTF 1 041 9); attached
hereto;

Non-Party Coyote Springs Investments, LLC.'s Supplement and Amended
Objection and Response to Plaintiffs Subpoena Duces Tecum, (Bates
PLTF10420-PLTF 10424, attached hereto.

Chicago Title Company's previously bates stamped documents no. PLTF 1424
through PLTF 10414 (on bottom right of documents bate stamped) and rebated

001 through Cht 08998 (on bottom left of documents bate
stamped), including the Custodian of Records Subpoena to Chicago Title
Company including the executed Certificate of Custodian of Records bates
stamped as Cht 08997.

Stewart Title Company's previously bate stamped documents no. PLTF 0245
through PLTF 1423 and rebated as bates nos: Stwt 0001 through 1202.
Documents Stwt 0699 and Stwt 0731 are copy coversheets and were
inadvertently bates stamped.

Copy of Plat Map recorded in the Clark County Recorder's Office in Book 138,
page 51, bates PLTF 10427 through PLTF 10438.

Copy of Parcel Map recorded in the Clark County Recorder's Office in File 116,
page 35, bates PLTF 10439 through PLTF 10440,

Copy of Parcel Map recorded in the Clark County Recorder's Office in File 1 17,
page 18, bates PLTF 10441 through PLTF 10443.

Copy of Plat Map recorded in the Clark County Recorder's Office in Book 140,
page 57, bates PLTF 10444 through PLTF10456.

Page 6 of 10
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1 19, Copy of Parcel Map recorded in the Clark County Recorder's Office in File 113,page 55, bates PLTF 10457 through PLTF 10462.

Copy of Parcel Map recorded in the Clark County Recorder's Office in File 98,page 57, bates PLTF 10463 through PLTF 10468.

Copy of redacted billing sheets representing attorney's fees charged byJimmerson Hansen, P.C. from November 3, 2010 through October 19, 2012,bates PLTF 10469 through PLTF 10481.

Affidavit of Peter J. Dingerson, bates PLTF 10482 through PLTF 10484.

Assignment of Rights, Title and Interest from Jay Dana on behalf of GeneralRealty Group Inc. to Wait Wilkes, dated January 11, 2011, bates PLTF 1 0485.

Assignment of Rights, Title and Interest from Jerry Masini on behalf of AwardRealty to James Wolfram, dated December 20, 2010, bates PLTF 10486.

Letter from Jeffrey King, M.D. dated November 1 , 201 1 regarding the health ofWalt Wilkes, bates PLTF 10487.

Affidavit of Jerry Masini, bates PLTF 10488 through PLTF 10490.

gnment signed by Mark Carmen dated December 3, 2012 along withExhibit A signed by Jay Dana dated January 11, 2011, attached hereto asbates PLTF 1 0491 through PLTF 1 0493; and

2
20.

3

4 21.

5

6 22.

23.7

8
24.

9

10 25.

11
His 26.
al*z 12

.18* 27. AssiZl| 13
ID a*r
£O

14
& 28. Assignmentsigned by Peter J. Dingerson dated December 20, 2012 alongwith Exhibit A signed by Jerry Masini dated December 20, 2010, attachedhereto as bates PLTF 10494 through PLTF 10496.
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«r 16
0|S

yy ® «

Plaintiffs reserve the right to any and all documents the Defendants disclosed by any

parties or used at any depositions.

Plaintiffs reserve the right to any and all other relevant documents to this matter.

Plaintiffs reserve the right to identify and produce different and/or additional documents

as the investigation and discovery in this case proceeds.

17

18
2*}

tfi

-s 19

20

21

II!.
22

COMPUTATION OF DAMAGES

Plaintiffs calculate their damages to be in excess of $1 ,900,000.00 associated with the

Defendant's breach of contract and the Defendant's failure to faithfully meet their obligations

to the Plaintiffs.

There are two primary components to this calculation. The first component is the loss

of future commissions from future sales or takedowns of property located in Clark County,

subject to the September 1 , 2004 Commission Letter Agreement. There appears to be at least

3,000 acres of property, defined as Option Property under the Option Agreement effective
Page 7 of 10
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1 June 1, 2004, currently owned by Coyote Springs Investment, LLC in Township 13 South,

2 Range 63 East M.D.M, Clark County, Nevada. Under the Option Agreement effective June

3 1, 2004, these 3,000 acres can be purchased by Pardee and designated as Production

4 Residential Property-a purchase and designation that would entitle Plaintiffs to a 1.5%

5 commission on a per-acre price of $40,000.00. If 3,000 acres were purchased by Pardee

6 under this scenario, Plaintiffs would be entitled to $1,800,000 in commissions. However,

7 Pardee's course of conduct in failing to appropriately discharge its duties under the

8 Commission Letter Agreement has robbed Plaintiffs of this opportunity to be paid these

9 commissions. Pardee's actions have served to reclassify the land originally labeled as

10 Purchase Property and Option Property, and under the new reclassification, all Option
I

1 1 Property has been removed from Clark County, thereby divesting Plaintiffs of any hope to

12 collect any part of the $1 .8 million in commissions they could be paid had no reclassification

13 occurred.
so

CO f? iA
zsl 14
X 8" . 15 currently exceed $1 02,700.00. This amount represents all work from the date of drafting of

«! ^

q§! 16 the Complaint in November 2010 through October 19, 2012. These attorney's fees constitute
CO I«

17 damages pursuant to the September 1 , 2004 Commission Letter Agreement. As stated in the

18 Agreement, "In the event, either party brings an action to enforce its rights under this

-5;1- 19 Agreement, the prevailing party shall be awarded reasonable attorneys' fees and costs."

20 Plaintiffs in bringing this suit expect to be the prevailing party and, as such, are entitled to their

21 reasonable attorney's fees as damages for Defendant's breach of contract and breach of the

22 covenant of good faith and fair dealing.

Finally, Plaintiffs must be compensated for the time and effort expended attempting to

24 discover from public records what information was owed to them under the Commission Letter

25 Agreement. Discovery is still ongoing therefore the Plaintiffs reserve

QSS
* CD "7

GL w

The second component of this calculation is attorney's fees. Plaintiffs* attorney's fees

LL, .ep
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S

23

26 ///

27 III

28

Page 8 of 10 SCC Supplement Tjrifd.wpd/lh

JA002167



to plO/17Sent 27/02/2013

1 the right to amend and supplement this response as the investigation and discovery in this

2 case proceeds.

Dated this 27ih February, 2013.3

JiMMERSON HANSEN, P.O.

5

idftMES^trJiMMERSON, ESQ.
Nevada Bar No. 000264
LYNN M. HANSEN, ESQ.
Nevada Bar No. 0244
JAMES M. JiMMERSON, ESQ.
Nevada Bar No. 12599
415 So. Sixth St, Ste. 100
Las Vegas, NV 891 01
Attorney for Plaintiffs
James Wolfram and Wall Wilkes
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1 CERTIFICATE OF SERVICE

I hereby certify that service of a true and correct copy of PLAINTIFFS' SEVENTH

SUPPLEMENT TO NRCP 16.1 DISCLOSURE OF WITNESSES AND DOCUMENTS was

made on the 27!h day of February, 2013, as indicated below:

2

3

4

5

&6 By first class mail, postage prepaid from Las Vegas, Nevada pursuant to

N.R.C.P. 5(b) addressed as follows below7

8

9 By electronic service through the E-filing system

10

11 X By facsimile, pursuant to EDCR 7.26
oil

12
°Tp

r tuRT
2 13 By receipt of copy as indicated below3SP

LjJ «<r
oil
Z5l 14

IS . 15 PAT LUNDVALL, ESQ.,
AARON D. SHIPLEY, ESQ.
Mcdonald carano wilson, llp
2300 W. Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
Attorneys for Defendant
Pardee Homes of Nevada
Fax No.: 702-873-9966

&

0 ti ®
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M&ISiiliX

Reference Is made to the January 11, 2011 Assignment by Jay Dana, owner/broker of
General Realty Group, Inc. and mads on behalf of Genera! Realty Group, Inc., a copy of
which is attached hereto as Exhibit A. I, Mark Carmen, owner/broker of Las Vegas Realty
Center, and on behalf of Las Vegas Realty Center, hereby assign to Walt Wilkes all the
rights, title and interest in that certain Commission LetterAgreement ofSeptember 1 , 2004,
by and between General Realty, Award Realty and Pardee Homes, to the extent that Las
Vegas Realty Canter has any rights, title or interest in the same.

Dated: December 3, 2012

LAS VEGAS REALTY CENTER

4dm ;
/

By. VM,«r'WVM«

wwoimmmwam

OWPER/8ROKER

PLTF 10491
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FROM I r-'ftX HD, l Oct. 26 2812 02:58PPi PS
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Jssmty H,20U

I, hy Pms^ GscmsaBrsfe ofGssssai Realty Orosa MCf sri MsM©fQs&m& Es&Uy
Ototsp, INC. Iwsby assigs to WsM«?S. WIfa soslfer, Las Veps Rsafty Cesfe??, Mask
Dsrmeo, Owner, Baste, all ri^tte, litto, sad {s?e?«$ 1st fec^fek Caswmssksa
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isnsary U, 201

By: Jay £>§&«, OWjj
Geaescal Realty rC.
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Reference Is mad® to the December 20, 2010 Assignment by Jerry Maslnl, owner/takerofAward Realty and made en behalfofAward Realty, a copy of which Is attached heretoa® Exhibit A, S, Fetor J, Dinprsan, owner/broker of D&W Reel Estate LLC, on behalf ofD&W Real Estate LLC, hereby assign to James F, Wolfram all the rights, title end InterestIrs that certain Commission Letter Agreement of September 1, 2004, by and betweenGeneral Realty, Award Realty and Pardee Homes, to the extant that D&W Real Estate LLChas any righto, title or Interest in the same.

Dated: December 3, 2012

D&W REAL ESTATE, LLC

By:
FETER J. OIMGERSOH
OWNER/SRGKER

SBSKJaiteaaJgnmaftt agr.
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IT "A II

EXHIBIT "A"

PLTF10495
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Electronically Filed

03/01/2013 05:11:57 PM

MIL1
PAT LUNDVALL (NSBN 3761)

2 AARON D, SHIPLEY (NSBN 8258)
Mcdonald carano wilson llp

3 2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

4 (702) 873-4100
(702) 873-9966 Facsimile

5 lundvall@mcdonaldcarano.com
ashiplev@mcdonaldcarano.com

6 Attorneys for Defendant
Pardee Homes of Nevada

CLERK OF THE COURT

7

DISTRICT COURT
8

CLARK COUNTY, NEVADA
9

JAMES WOLFRAM,
WALT WILKES

CASE NO.: A-10-632338-C
DEPTNO.: IV

10
d 1 1

Z
o§ li
CO s Plaintiffs

DEFENDANT'S MOTION IN LIMINE TO
EXCLUDE PLAINTIFFS' CLAIM FOR
DAMAGES IN THE FORM OF
COMPENSATION FOR TIME

£—1 5g0 12
> £S3

( ^ UJ 2 h-

• <

m 14

vs.

13

PARDEE HOMES OF NEVADA,

Defendant.

S2.

iii (MIL #2)

15
1 . Y- €> r-

V. r-- Hearing Date:
Hearing Time:

£ 16

17

01 18
OS

Trial Date: April 15, 2013

19

20 Defendant Pardee Homes of Nevada ("Pardee") hereby moves the Court for an

order in limine on the non-admissibility of the issue of damages in the form of

compensation for the alleged time commitment for investigating their claims, sought to

be introduced by Plaintiffs James Wolfram and Walt Wilkes ("Plaintiffs") in the trial on

this matter. Testimony and evidence at the trial regarding Plaintiffs' alleged damages

pertaining to their time commitment investigating their claims are improper, unfounded,

and not quantifiable, and therefore, cannot be considered an element of Plaintiffs'

damages.

21

22

23

24

25

26

27

28

1
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This Motion is brought pursuant to NRS 47.060, the following Memorandum of

Points and Authorities, the exhibits attached hereto, the pleadings and papers on file

herein, and any oral argument this Court wishes to consider.

1

2

3

RESPECTFULLY SUBMITTED this 1st day of March, 201 3.

Mcdonald carano wilson llp

4

5

6

/s/ Aaron D. Shipley	

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada

1

8

9

10
<ni

2
O? 11
CO 2
H-J 2 NOTICE OF MOTION
1"~l 12

5^& TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD HEREIN:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing DEFENDANT'S MOTION IN LIMINE TO EXCLUDE

PLAINTIFFS' CLAIM FOR DAMAGES IN THE FORM OF COMPENSATION FOR

TIME on for hearing before the above-entitled Court on the ^ 6 day 0f
April	 i 2013, at the hour of ^ ^ ^ a.m. or as soon thereafter as counsel

may be heard.

RESPECTFULLY SUBMITTED this 1st day of March, 2013.

Mcdonald carano wilson llp

s z ® c8 io
O 13
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19

20

21

/s/ Aaron D. Shipley	

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of
Nevada
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DECLARATION OF AARON D. SHIPLEY IN SUPPORT OF DEFENDANT'S MOTION
IN LIMINE TO EXCLUDE PLAINTIFFS' CLAIM FOR DAMAGES IN THE FORM OF

1

COMPENSATION FOR TIME2

AARON D. SHIPLEY, after being sworn, declares as follows:

I am licensed to practice law in the State of Nevada, and am a partner

5 with the law firm of McDonald Carano Wilson LLP, attorneys of record for Defendant

6 Pardee Homes ("Pardee").

3

1.4

This Declaration is made of my own personal knowledge except where

stated upon information and belief, and as to those matters, I believe them to be true.

This Declaration is submitted in compliance with EDCR 2.47 and in

support of Defendant's Motion in Limine to Exclude Plaintiff's Claim for Damages in the

Form of Compensation for Time (the "Motion").

On February 28, 2013, I spoke to James M. Jimmerson, counsel for

Plaintiffs, via telephone, as required by EDCR 2.47. We discussed the issues relevant

to this Motion. We disagreed on the issue of whether Plaintiffs could properly seek

damages in the form of compensation for their time allegedly investigating their claims

against Pardee. Ultimately we were unable to resolve this issue during our telephone

conference.

2.7

8

3.9
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Under the circumstances, despite a good faith effort to confer, the motion5.18

2
has become necessary.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 1st day of March, 2013.
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22

/s/ Aaron D. Shipley

AARON D SHIPLEY
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10/23/2013 Trial Exhibit II 27 JA004124 

10/23/2013 Trial Exhibit JJ 27 JA004125 

10/23/2013 Trial Exhibit KK 27 JA004126-
JA004167 



 

9 

Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit LL 27 JA004168 

10/23/2013 Trial Exhibit MM 27 JA004169 

10/23/2013 Trial Exhibit NN 27 JA004170-
JA004174 

10/23/2013 Trial Exhibit OO 27 JA004175-
JA004183 

10/23/2013 Trial Exhibit PP 27 JA004184-
JA004240 

10/23/2013 Trial Exhibit QQ 27 JA004241-
JA004243 

10/23/2013 Trial Exhibit RR 27 JA004244-
JA004248 

10/23/2013 Trial Exhibit SS 27 JA004249-
JA004255 

10/23/2013 Trial Exhibit TT 27 JA004256-
JA004262 

10/23/2013 Trial Exhibit UU 27 JA004263-
JA004288 

10/23/2013 Trial Exhibit 1 27 JA004289-
JA004292 

10/23/2013 Trial Exhibit 6 – filed under seal 27 JA004293-
JA004307 

10/23/2013 Trial Exhibit 7 – filed under seal 27 JA004308-
JA004310 

10/23/2013 Trial Exhibit 8 – filed under seal 27 JA004311-
JA004312 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit 9 – filed under seal 27 JA004313-
JA004319 

10/23/2013 Trial Exhibit 10 – filed under seal 27 JA004320-
JA004329 

10/23/2013 Trial Exhibit 11 – filed under seal 28 JA004330-
JA004340 

10/23/2013 Trial Exhibit 12 – filed under seal 28 JA004341-
JA004360 

10/23/2013 Trial Exhibit 13 – filed under seal 28 JA004361-
JA004453 

10/23/2013 Trial Exhibit 21 28 JA004454 

10/23/2013 Trial Exhibit 25 28 JA004455-
JA004462 

10/24/2013 Transcript re Trial 29-30 JA004463-
JA004790 

10/24/2013 Trial Exhibit VV 31 JA004791 

10/24/2013 Trial Exhibit 26 31 JA004792-
JA004804 

10/24/2013 Trial Exhibit 30 31 JA004805-
JA004811 

10/25/2013 Notice of Entry of Order Denying Motion 
for Partial Summary Judgment  

31 JA004812-
JA004817 

10/25/2013 Plaintiffs Trial Brief Pursuant to EDCR 
7.27 

31 JA004818-
JA004847 

10/28/2013 Transcript re Trial – filed under seal 32-33 JA004848-
JA005227 
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Date Document Description Volume Labeled 

10/28/2013 Trial Exhibit 15 34 JA005228-
JA005232 

10/28/2013 Trial Exhibit 18 34 JA005233-
JA005235 

10/28/2013 Trial Exhibit 19 34 JA005236-
JA005237 

10/28/2013 Trial Exhibit 20 34 JA005238-
JA005254 

10/28/2013 Trial Exhibit 23 34 JA005255-
JA005260 

10/28/2013 Trial Exhibit 24 34 JA005261-
JA005263 

10/29/2013 Transcript re Trial – filed under seal 35 JA005264-
JA005493 

10/29/2013 Trial Exhibit 28 36 JA005494-
JA005497 

10/29/2013 Trial Exhibit 29 36 JA005498-
JA005511 

10/30/2013 Transcript re Trial 37-38 JA005512-
JA005815 

10/30/2013 Trial Exhibit 23a 39 JA005816-
JA005817 

10/30/2013 Trial Exhibit 27 39 JA005818-
JA005820 

12/09/2013 Transcript re Trial – filed under seal 40-41 JA005821-
JA006192 

12/10/2013 Transcript re Trial 42-43 JA006193-
JA006530 
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Date Document Description Volume Labeled 

12/10/2013 Trial Exhibit WW 43 JA006531-
JA006532 

12/12/2013 Transcript re Trial – filed under seal 44-45 JA006533-
JA006878 

12/12/2013 Trial Exhibit XX 46 JA006879-
JA006935 

12/12/2013 Trial Exhibit 39 46 JA006936-
JA006948 

12/12/2013 Trial Exhibit 40 46 JA006949-
JA006950 

12/12/2013 Trial Exhibit 41 46 JA006951-
JA006952 

12/13/2013 Transcript re Trial - Part 1 46 JA006953-
JA007107 

12/13/2013 Transcript re Trial - Part 2 47-48 JA007108-
JA007384 

12/13/2013 Trial Exhibit 31a 48 JA007385-
JA007410 

06/24/2014 Pardee's Motion to Expunge Lis Pendens –  
section filed under seal 

48 JA007411-
JA007456 

06/25/2014 Findings of Fact, Conclusions of Law and 
Order  

48 JA007457-
JA007474 

06/27/2014 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order  

48 JA007475-
JA007494 

07/14/2014 Opposition to Pardee's Motion to Expunge 
Lis Pendens 

48 JA007495-
JA007559 

07/15/2014 Reply in Support of Pardee's Motion to 
Expunge Lis Pendens 

48 JA007560-
JA007570 
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Date Document Description Volume Labeled 

07/24/2014 Order Granting Motion to Expunge Lis 
Pendens 

48 JA007571-
JA007573 

07/25/2014 Notice of Entry of Order Granting Motion 
to Expunge Lis Pendens 

48 JA007574-
JA007578 

07/17/2014 Transcript re Hearing 49 JA007579-
JA007629 

07/31/2014 Transcript re Hearing 49 JA007630-
JA007646 

08/25/2014 Plaintiff's Accounting Brief Pursuant to the 
court's Order Entered on June 25, 2014 

49 JA007647-
JA007698 

08/25/2014 Pardee Homes of Nevada's Supplemental 
Brief Regarding Future Accounting  

49 JA007699-
JA007707 

05/13/2015 Findings of Fact and Conclusions of Law 
and Supplemental Briefing re Future 
Accounting 

49 JA007708-
JA007711 

05/13/2015 Notice of Entry of Order on Findings of 
Fact and Conclusions of Law and 
Supplemental Briefing re Future 
Accounting 

49 JA007712-
JA007717 

05/28/2015 Pardee's Motion for Attorney's Fees and 
Costs  

49 JA007718-
JA007734 

05/28/2015 Appendix of Exhibits to Pardee's Motion 
for Attorney's Fees and Costs  

50-51 JA007735-
JA008150 

06/15/2015 Judgment 52 JA008151-
JA008153 

06/15/2015  Notice of Entry of Judgment 52 JA008154-
JA008158 

06/19/2015 Plaintiffs, James Wolfram and Walt 
Wilkes' Memorandum of Costs and 
Disbursements  

52 JA008159-
JA008191 
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Date Document Description Volume Labeled 

06/24/2015 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed June 19, 
2015 

52 JA008192-
JA008215 

06/29/2015 Plaintiffs' Motion for Attorney's Fees and 
Costs  

52-53 JA008216-
JA008327 

06/29/2015 Motion to Strike "Judgment", Entered June 
15, 2015 Pursuant To NRCP. 52 (B) And 
N.R.C.P. 59, As Unnecessary and 
Duplicative Orders Of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as Such, is a Fugitive Document 

53 JA008328-
JA008394 

06/29/2015 Plaintiffs' Motion Pursuant to NRCP 52(b) 
and 59 to Amend The Court's Judgment 
Entered on June 15, 2015, to Amend the 
Findings of Fact/conclusions of Law and 
Judgment Contained Therein, Specifically 
Referred to in the Language Included in 
the Judgment at Page 2, Lines 8 Through 
13 and the Judgment At Page 2, Lines 18 
Through 23 to Delete the Same or Amend 
The Same to Reflect the True Fact That 
Plaintiff Prevailed On Their Entitlement to 
the First Claim for Relief For an 
Accounting, and Damages for Their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and That 
Defendant Never Received a Judgment in 
its Form and Against Plaintiffs 
Whatsoever as Mistakenly Stated Within 
the Court's Latest "Judgment  – sections 
filed under seal 

54-56 JA008395-
JA008922 

06/30/2015 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

57-58 JA008923-
JA009109 
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Date Document Description Volume Labeled 

06/30/2015 Supplement to Plaintiffs' Pending Motion 
for Attorney's Fees and Costs, Motion to 
Strike Judgment, Motion Pursuant to 
NRCP 52(b) and NRCP 59 to Amend the 
Court's Judgment, and Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs  

59 JA009110-
JA009206 

07/02/2015 Pardee Homes of Nevada's Motion to 
Amend Judgment  

59 JA009207-
JA009283 

07/08/2015 Plaintiffs' Opposition to Pardee's Motion to 
Retax Costs 

60-61 JA009284-
JA009644 

07/08/2015 Errata to Motion to Strike "Judgment", 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59, as Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as such, is a Fugitive Document 

62 JA009645-
JA009652 
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Date Document Description Volume Labeled 

07/08/2015 Errata to Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015, to 
Amend the Findings of Fact/Conclusions 
of Law and Judgment Contained Therein, 
Specifically Referred to in the Language 
Included in the Judgment at Page, 2, Lines 
8 through 13 and the Judgment at Page 2, 
Lines 18 through 23 to Delete the Same or 
Amend the Same to Reflect the True Fact 
that Plaintiff Prevailed on their Entitlement 
to the First Claim for Relief for an 
Accounting, and Damages for their Second 
Claim for Relief of Breach of Contract, 
and Their Third Claim for Relief for 
Breach of the Implied Covenant for Good 
Faith and Fair Dealing and that Defendant 
Never Received a Judgment in its form 
and Against Plaintiffs Whatsoever as 
Mistakenly Stated Within the Court's 
Latest "Judgment" 

62 JA009653-
JA009662 

07/08/2015 Pardee's Emergency Motion to Stay 
Execution of Judgment: and Ex Parte 
Order Shortening Time 

62 JA009663-
JA009710 

07/08/2015 Pardee's Supplemental Briefing in Support 
of its Emergency Motion to Stay 
Execution of Judgment  

62 JA009711-
JA009733 

07/10/2015 Transcript re Hearing 62 JA009734-
JA009752 

07/10/2015 Order on Pardee's Emergency Motion to 
Stay Execution of Judgment; and Ex Parte 
Order Shortening Time  

62 JA009753-
JA009754 
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Date Document Description Volume Labeled 

07/10/2015 Notice of Entry of Order on Pardee's 
Emergency Motion to Stay Execution of 
Judgment; and Ex Parte Order Shortening 
Time  

62 JA009755-
JA009758 

07/15/2015 Pardee Homes of Nevada's Opposition to 
Plaintiff's Motion for Attorney's Fees and 
Costs  

62 JA009759-
JA009771 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Opposition to Plaintiffs' Motion 
for Attorney's Fees and Costs  

63 JA009772-
JA009918 

07/15/2015 Pardee Homes of Nevada's Consolidated 
Opposition To: (1) Plaintiff's Motion to 
Strike Judgment Entered on June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59; 
and (2) Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

63 JA009919-
JA009943 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Consolidated Opposition to: (1) 
Plaintiff's Motion to Strike Judgment 
Entered on June 15, 2015 Pursuant to 
NRCP 52(b) and NRCP 59; and Plaintiffs' 
Motion Pursuant to NRCP 52(b) and 59 to 
Amend the Court's Judgment Entered on 
June 15, 2015  

64 JA009944-
JA010185 

07/16/2015 Errata to Pardee Homes of Nevada's 
Opposition to Plaintiffs' Motion for 
Attorney's Fees and Costs  

65 JA010186-
JA010202 

07/17/2015 Plaintiffs' Opposition to Pardee Homes of 
Nevada's Motion to Amend Judgment and 
Countermotion for Attorney's Fees  

65-67 JA010203-
JA010481 
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Date Document Description Volume Labeled 

07/24/2015 Plaintiffs' Motion for Reconsideration, Ex 
Parte (With Notice) of Application for 
Order Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution  

67 JA010482-
JA010522 

07/24/2015 Declaration of John W. Muije, Esq. In 
Support of Motion for Reconsideration  

67 JA010523-
JA010581 

08/10/2015 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Reconsideration of 
the Order on Pardee's Emergency Motion 
to Stay Execution of Judgment  

67 JA010582-
JA010669 

08/17/2015 Reply Points and Authorities in Support of 
Motion for Reconsideration  

67 JA010670-
JA010678 

08/24/2015 Minute Order Denying Plaintiff's Motion 
for Reconsideration, Ex Parte (With 
Notice) of Application for Order 
Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution 

67 JA010679 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion for Attorney's Fees 
and Costs  

68 JA010680-
JA010722 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion to Strike "Judgment" 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59  

68 JA010723-
JA010767 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion Pursuant to NRCP 
52(b) and NRCP 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

68 JA010768-
JA010811 
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Date Document Description Volume Labeled 

09/12/2015 Pardee Homes of Nevada's Consolidated 
Reply in Support of (1) Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
June 19, 2015; and (2) Motion for 
Attorney's Fees and Costs 

68 JA010812-
JA010865 

12/08/2015 Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs

68 JA010866-
JA010895 

12/08/2015 Notice of Defendant Pardee Homes of 
Nevada's Non-Reply and Non-Opposition 
to "Plaintiff's Opposition to Pardee Homes 
of Nevada's Motion to Amend Judgment 
and Countermotion for Attorney's Fees"  

69 JA010896-
JA010945 

12/30/2015 Pardee Homes of Nevada's Consolidated 
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs' 
Opposition to Pardee's Motion to Amend 
Judgment and Countermotion for 
Attorney's Fees; and (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010946-
JA010953 

01/11/2016 Plaintiffs' Reply to Defendants 
Consolidated Response to (1) Plaintiffs' 
Notice of Non-Reply and Non-Opposition 
to Plaintiff's Opposition to Pardee's Motion 
to Amend Judgment and Countermotion 
for Attorney's Fees And (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010954-
JA010961 

01/15/2016 Transcript re Hearing 70 JA010962-
JA011167 
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Date Document Description Volume Labeled 

03/14/2016 Plaintiffs' Motion to Settle Two (2) 
Competing Judgments and Orders  

70 JA011168-
JA011210 

03/16/2016 Release of Judgment  71 JA011211-
JA011213 

03/23/2016 Pardee Homes of Nevada's Response to 
Plaintiffs' Motion to Settle Two (2) Sets of 
Competing Judgments and Orders 

71 JA011214-
JA011270 

04/20/2016 Plaintiffs' Reply to Defendant's Response 
and Supplement to Plaintiffs' Motion to 
Settle Two (2) Sets of Competing 
Judgments and Orders 

71 JA011271-
JA011384 

04/26/2016 Order from January 15, 2016 Hearings  71 JA011385-
JA011388 

05/16/2016 Judgment 71 JA011389-
JA011391 

05/17/2016 Notice of Entry of Judgment 71 JA011392-
JA011396 

05/23/2016 Plaintiffs' Memorandum of Costs and 
Disbursements  

71 JA011397-
JA011441 

05/31/2016 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016 

71 JA011442-
JA011454 

06/01/2016 Pardee Homes of Nevada's Motion to 
Amend Judgment 

72 JA011455-
JA011589 

06/06/2016 Pardee's Motion for Attorney's Fees and 
Costs 

72 JA011590-
JA011614 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 1  

73-74 JA011615-
JA011866 
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Date Document Description Volume Labeled 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 2  

75-76 JA011867-
JA012114 

06/08/2016 Plaintiffs' Motion for Attorney's Fees and 
Costs 

77 JA012115-
JA012182 

06/20/2016 Plaintiffs' Opposition to Pardee's Motion to 
Retax Plaintiffs' Memorandum of Costs 
Filed May 23, 2016  

77-79 JA012183-
JA012624 

06/21/2016 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

80 JA012625-
JA012812 

06/21/2016 Plaintiffs' Opposition to Defendant, Pardee 
Homes of Nevada's, Motion to Amend 
Judgment and Plaintiffs' Countermotion 
for Attorneys' Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

81 JA012813-
JA013024 

06/27/2016 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Attorney's Fees and 
Costs  

82 JA013025-
JA013170 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion for Attorney's Fees and 
Costs  

82 JA013171-
JA013182 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Amend Judgment; 
and Opposition to Plaintiffs' 
Countermotion for Attorney's Fees 

82 JA013183-
JA013196 

07/01/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016 

82 JA013197-
JA013204 

08/02/2016 Plaintiffs' Reply in Support of Motion for 
Attorney's Fees and Costs  
 

83-84 JA013205-
JA013357 
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Date Document Description Volume Labeled 

08/02/2016 Plaintiffs' Reply in Support of 
Countermotion for Attorney's Fees and 
Costs  

84-85 JA013358-
JA013444 

08/15/2016 Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565 

09/12/2016 Plaintiffs' Brief on Interest Pursuant to the 
Court's Order Entered on August 15, 2016  

86 JA013566-
JA013590 

10/17/2016 Pardee's Supplemental Brief Regarding 
Pre- and Post-Judgment Interest Pursuant 
to the Court's Order  

86 JA013591-
JA013602 

11/04/2016 Plaintiffs' Reply Brief in Support of Brief 
on Interest Pursuant to the Court's Order 
Entered on August 15, 2016  

86 JA013603-
JA013612 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Defendants Motion to 
Amend Judgment 

86 JA013613-
JA013615 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Plaintiff's Motion for 
Attorney's Fees and Costs  

86 JA013616-
JA013618 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Defendant's Motion 
for Attorney's Fees and Costs 

86 JA013619-
JA013621 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Plaintiff's Motion for Attorney's Fees and 
Costs  

86 JA013622-
JA013628 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion for Attorney's Fees 
and Costs 

86 JA013629-
JA013635 
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Date Document Description Volume Labeled 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion to Amend Judgment 

86 JA013636-
JA016342 

01/12/2017 Order on Plaintiffs' Countermotion for 
Attorney's Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

86 JA013643-
JA013644 

01/12/2017 Notice of Entry of Order on Plaintiffs' 
Countermotion for Attorney's Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

86 JA013645-
JA013648 

01/12/2017 Order on Defendant's Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
May 23, 2016  

86 JA013649-
JA013651 

01/13/2017 Notice of Entry of Order on Defendant's 
Motion to Retax Plaintiffs' Memorandum 
of Costs Filed May 23, 2016  

86 JA013652-
JA013656 

02/08/2017 Pardee Notice of Appeal 86 JA013657-
JA013659 

04/07/2017 Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders 

86 JA013660-
JA013668 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume I]  

87 JA013669-
JA013914 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume II]  

88 JA013915-
JA014065 

04/27/2017 Plaintiffs' Response to Pardee's Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014066-
JA014068 
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Date Document Description Volume Labeled 

05/10/2017 Pardee's Reply in Support of Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014069-
JA014071 

05/12/2017 Plaintiffs' Opposition to Pardee's Motion 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014072-
JA014105 

07/12/2007 Supplemental Order Regarding Plaintiffs' 
Entitlement to, and Calculation of, 
Prejudgment Interest 

88 JA014106-
JA014110 

07/14/2017 Notice of Entry of Supplemental Order 
Regarding Plaintiffs' Entitlement to, and 
Calculation of, Prejudgment Interest 

88 JA014111-
JA014117 

10/12/2017 Amended Judgment 88 JA014118-
JA014129 

10/13/2017 Notice of Entry of Amended Judgment 88 JA014130-
JA014143 

10/12/2017 Order Re: Defendant Pardee Homes of 
Nevada's Motion to Stay Execution of 
Judgment and Post-Judgment Orders  

88 JA014144-
JA014146 

10/13/2017 Notice of Entry of Order Re: Defendant 
Pardee Homes of Nevada's Motion to Stay 
Execution of Judgment and Post-Judgment 
Orders  

88 JA014147-
JA014151 

11/02/2017 Pardee Amended Notice of Appeal 88 JA014152-
JA014154 
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Alphabetical Index to Joint Appendix 

Date Document Description Volume Labeled 

01/14/2011 Amended Complaint 1 JA000007-
JA000012 

10/12/2017 Amended Judgment 88 JA014118-
JA014129 

09/21/2012 Amended Order Setting Civil Non-Jury 
Trial  

1 JA000061-
JA000062 

02/11/2011 Amended Summons 1 JA000013-
JA000016 

03/02/2011 Answer to Amended Complaint 1 JA000017-
JA000023 

07/03/2013 Answer to Second Amended Complaint 
and Counterclaim 

16 JA002678-
JA002687 

10/24/2012 Appendix of Exhibits in Support of 
Defendant's Motion for Summary 
Judgment 

1 JA000083-
JA000206 

10/25/2012 Appendix of Exhibits in Support of 
Defendant's Motion for Summary 
Judgment – filed under seal

2 JA000212-
JA000321 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume I]  

87 JA013669-
JA013914 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume II]  

88 JA013915-
JA014065 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 1  

73-74 JA011615-
JA011866 
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Date Document Description Volume Labeled 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 2  

75-76 JA011867-
JA012114 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Consolidated Opposition to: (1) 
Plaintiff's Motion to Strike Judgment 
Entered on June 15, 2015 Pursuant to 
NRCP 52(b) and NRCP 59; and Plaintiffs' 
Motion Pursuant to NRCP 52(b) and 59 to 
Amend the Court's Judgment Entered on 
June 15, 2015  

64 JA009944-
JA010185 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Opposition to Plaintiffs' Motion 
for Attorney's Fees and Costs  

63 JA009772-
JA009918 

05/28/2015 Appendix of Exhibits to Pardee's Motion 
for Attorney's Fees and Costs  

50-51 JA007735-
JA008150 

11/09/2012 Appendix of Exhibits to Plaintiffs' 
Memorandum of Points and Authorities in 
Opposition to Defendant's Motion for 
Summary Judgment and in Support of 
Plaintiffs' Counter Motion for Summary 
Judgment – sections filed under seal 

3-6 JA000352-
JA001332 

11/13/2012 Appendix of Exhibits to Plaintiffs' 
Memorandum of Points and Authorities in 
Opposition to Defendant's Motion for 
Summary Judgment and in Support of 
Plaintiffs' Counter Motion for Summary 
Judgment  

7-12 JA001333-
JA002053 

12/29/2010 Complaint 1 JA000001-
JA000006 

10/24/2012 Declaration of Aaron D. Shipley in 
Support of Defendant's Motion for 
Summary Judgment 

1 JA000207-
JA000211 
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Date Document Description Volume Labeled 

07/24/2015 Declaration of John W. Muije, Esq. In 
Support of Motion for Reconsideration  

67 JA010523-
JA010581 

08/05/2013 Defendant Pardee Homes of Nevada's 
Response to Plaintiffs' Motions in Limine 
#1-5; And #20-25

17 JA002815-
JA002829 

07/22/2013 Defendant's Motion for Partial Summary 
Judgment  

17 JA002772-
JA002786 

10/24/2012 Defendant's Motion for Summary 
Judgment  

1 JA000063-
JA000082 

03/01/2013 Defendant's Motion in Limine to Exclude 
Plaintiffs' Claim for Attorneys' Fees as an 
Element of Damages (MIL #1)  

13 JA002145-
JA002175 

03/01/2013 Defendant's Motion in Limine to Exclude 
Plaintiffs' Claim for Damages in the Form 
of Compensation for Time (MIL #2) 

13 JA002176-
JA002210 

11/29/2012 Defendant's Opposition to Plaintiff's 
Counter Motion for Partial Summary 
Judgment Re: Real Parties in Interest 

13 JA002054-
JA002065 

04/08/2013 Defendant's Opposition to Plaintiffs' 
Motion for Leave to File a Second 
Amended Complaint 

16 JA002471-
JA002500 

05/10/2013 Defendant's Supplemental Brief in 
Support of Its Opposition to Plaintiffs' 
Motion for Leave to File a Second 
Amended Complaint 

16 JA002652-
JA002658 

07/08/2015 Errata to Motion to Strike "Judgment", 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59, as Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as such, is a Fugitive Document 

62 JA009645-
JA009652 
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Date Document Description Volume Labeled 

07/16/2015 Errata to Pardee Homes of Nevada's 
Opposition to Plaintiffs' Motion for 
Attorney's Fees and Costs 

65 JA010186-
JA010202 

07/08/2015 Errata to Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015, to 
Amend the Findings of Fact/Conclusions 
of Law and Judgment Contained Therein, 
Specifically Referred to in the Language 
Included in the Judgment at Page, 2, Lines 
8 through 13 and the Judgment at Page 2, 
Lines 18 through 23 to Delete the Same or 
Amend the Same to Reflect the True Fact 
that Plaintiff Prevailed on their 
Entitlement to the First Claim for Relief 
for an Accounting, and Damages for their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and that 
Defendant Never Received a Judgment in 
its form and Against Plaintiffs Whatsoever 
as Mistakenly Stated Within the Court's 
Latest "Judgment" 

62 JA009653-
JA009662 

05/13/2015 Findings of Fact and Conclusions of Law 
and Supplemental Briefing re Future 
Accounting 

49 JA007708-
JA007711 

06/25/2014 Findings of Fact, Conclusions of Law and 
Order  

48 JA007457-
JA007474 

06/15/2015 Judgment 52 JA008151-
JA008153 

05/16/2016 Judgment 71 JA011389-
JA011391 
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Date Document Description Volume Labeled 

08/24/2015 Minute Order Denying Plaintiff's Motion 
for Reconsideration, Ex Parte (With 
Notice) of Application for Order 
Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution 

67 JA010679 

03/21/2013 Motion to File Second Amended 
Complaint 

15 JA002434-
JA002461 

06/29/2015 Motion to Strike "Judgment", Entered 
June 15, 2015 Pursuant to N.R.C.P. 52 (B) 
And N.R.C.P. 59, As Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 And May 13, 
2015, And as Such, Is A Fugitive 
Document  

53 JA008328-
JA008394 

12/08/2015 Notice of Defendant Pardee Homes of 
Nevada's Non-Reply and Non-Opposition 
to "Plaintiff's Opposition to Pardee Homes 
of Nevada's Motion to Amend Judgment 
and Countermotion for Attorney's Fees"  

69 JA010896-
JA010945 

10/13/2017 Notice of Entry of Amended Judgment 88 JA014130-
JA014143 

06/27/2014 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order  

48 JA007475-
JA007494 

06/15/2015 Notice of Entry of Judgment 52 JA008154-
JA008158 

05/17/2016 Notice of Entry of Judgment 71 JA011392-
JA011396 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion for Attorney's Fees 
and Costs 

86 JA013629-
JA013635 



 

30 

Date Document Description Volume Labeled 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion to Amend Judgment 

86 JA013636-
JA016342 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Plaintiff's Motion for Attorney's Fees and 
Costs  

86 JA013622-
JA013628 

10/25/2013 Notice of Entry of Order Denying Motion 
for Partial Summary Judgment  

31 JA004812-
JA004817 

07/25/2014 Notice of Entry of Order Granting Motion 
to Expunge Lis Pendens 

48 JA007574-
JA007578 

06/05/2013 Notice of Entry of Order Granting 
Plaintiffs Motion for Leave to File a 
Second Amended Complaint

16 JA002665-
JA002669 

01/13/2017 Notice of Entry of Order on Defendant's 
Motion to Retax Plaintiffs' Memorandum 
of Costs Filed May 23, 2016  

86 JA013652-
JA013656 

05/13/2015 Notice of Entry of Order on Findings of 
Fact and Conclusions of Law and 
Supplemental Briefing re Future 
Accounting 

49 JA007712-
JA007717 

07/10/2015 Notice of Entry of Order on Pardee's 
Emergency Motion to Stay Execution of 
Judgment; and Ex Parte Order Shortening 
Time  

62 JA009755-
JA009758 

01/12/2017 Notice of Entry of Order on Plaintiffs' 
Countermotion for Attorney's Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

86 JA013645-
JA013648 

04/03/2013 Notice of Entry of Order re Order 
Denying Defendants Motion for Summary 
Judgment 

16 JA002465-
JA002470 



 

31 

Date Document Description Volume Labeled 

03/15/2013 Notice of Entry of Order re Order 
Granting Plaintiffs Countermotion for 
Summary Judgment 

14 JA002354-
JA002358 

10/13/2017 Notice of Entry of Order Re: Defendant 
Pardee Homes of Nevada's Motion to Stay 
Execution of Judgment and Post-Judgment 
Orders  

88 JA014147-
JA014151 

12/16/2011 Notice of Entry of Stipulated 
Confidentiality Agreement and Protective 
Order 

1 JA000040-
JA000048 

08/30/2012 Notice of Entry of Stipulation and Order 
to Extend Discovery Deadlines (First 
Request)  

1 JA000055-
JA000060 

07/14/2017 Notice of Entry of Supplemental Order 
Regarding Plaintiffs' Entitlement to, and 
Calculation of, Prejudgment Interest

88 JA014111-
JA014117 

11/07/2012 Opposition to Defendant's Motion for 
Summary Judgment and Plaintiffs' 
Counter Motion for Partial Summary 
Judgment  

2 JA000322-
JA000351 

07/14/2014 Opposition to Pardee's Motion to Expunge 
Lis Pendens 

48 JA007495-
JA007559 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Defendant's 
Motion for Attorney's Fees and Costs

86 JA013619-
JA013621 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Defendants 
Motion to Amend Judgment 

86 JA013613-
JA013615 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Plaintiff's 
Motion for Attorney's Fees and Costs  

86 JA013616-
JA013618 

10/23/2013 Order Denying Motion for Partial 
Summary Judgment  

21 JA003210-
JA003212 



 

32 

Date Document Description Volume Labeled 

04/26/2016 Order from January 15, 2016 Hearings  71 JA011385-
JA011388 

07/24/2014 Order Granting Motion to Expunge Lis 
Pendens 

48 JA007571-
JA007573 

05/30/2013 Order Granting Plaintiffs Motion for 
Leave to File a Second Amended 
Complaint 

16 JA002659-
JA002661 

06/05/2013 Order Granting Plaintiffs Motion for 
Leave to File a Second Amended 
Complaint 

16 JA002662-
JA002664 

01/12/2017 Order on Defendant's Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
May 23, 2016  

86 JA013649-
JA013651 

07/10/2015 Order on Pardee's Emergency Motion to 
Stay Execution of Judgment; and Ex Parte 
Order Shortening Time  

62 JA009753-
JA009754 

01/12/2017 Order on Plaintiffs' Countermotion for 
Attorney's Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

86 JA013643-
JA013644 

04/02/2013 Order re Order Denying Defendants 
Motion for Summary Judgment 

16 JA002462-
JA002464 

03/14/2013 Order re Order Granting Plaintiffs 
Countermotion for Summary Judgment  

14 JA002351-
JA002353 

10/12/2017 Order Re: Defendant Pardee Homes of 
Nevada's Motion to Stay Execution of 
Judgment and Post-Judgment Orders  

88 JA014144-
JA014146 

11/29/2011 Order Setting Civil Non-Jury Trial 1 JA000031-
JA000032 

11/02/2017 Pardee Amended Notice of Appeal 88 JA014152-
JA014154 



 

33 

Date Document Description Volume Labeled 

07/15/2015 Pardee Homes of Nevada's Consolidated 
Opposition To: (1) Plaintiff's Motion to 
Strike Judgment Entered on June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59; 
and (2) Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

63 JA009919-
JA009943 

09/12/2015 Pardee Homes of Nevada's Consolidated 
Reply in Support of (1) Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
June 19, 2015; and (2) Motion for 
Attorney's Fees and Costs 

68 JA010812-
JA010865 

12/30/2015 Pardee Homes of Nevada's Consolidated 
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs' 
Opposition to Pardee's Motion to Amend 
Judgment and Countermotion for 
Attorney's Fees; and (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010946-
JA010953 

06/01/2016 Pardee Homes of Nevada's Motion to 
Amend Judgment 

72 JA011455-
JA011589 

07/02/2015 Pardee Homes of Nevada's Motion to 
Amend Judgment  

59 JA009207-
JA009283 

06/27/2016 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Attorney's Fees and 
Costs  

82 JA013025-
JA013170 

07/15/2015 Pardee Homes of Nevada's Opposition to 
Plaintiff's Motion for Attorney's Fees and 
Costs  

62 JA009759-
JA009771 



 

34 

Date Document Description Volume Labeled 

08/10/2015 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Reconsideration of 
the Order on Pardee's Emergency Motion 
to Stay Execution of Judgment  

67 JA010582-
JA010669 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion for Attorney's Fees and 
Costs  

82 JA013171-
JA013182 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Amend Judgment; 
and Opposition to Plaintiffs' 
Countermotion for Attorney's Fees  

82 JA013183-
JA013196 

07/01/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016  

82 JA013197-
JA013204 

03/23/2016 Pardee Homes of Nevada's Response to 
Plaintiffs' Motion to Settle Two (2) Sets of 
Competing Judgments and Orders 

71 JA011214-
JA011270 

08/25/2014 Pardee Homes of Nevada's Supplemental 
Brief Regarding Future Accounting  

49 JA007699-
JA007707 

02/08/2017 Pardee Notice of Appeal 86 JA013657-
JA013659 

07/08/2015 Pardee's Emergency Motion to Stay 
Execution of Judgment: and Ex Parte 
Order Shortening Time 

62 JA009663-
JA009710 

06/06/2016 Pardee's Motion for Attorney's Fees and 
Costs 

72 JA011590-
JA011614 

05/28/2015 Pardee's Motion for Attorney's Fees and 
Costs  

49 JA007718-
JA007734 

06/24/2014 Pardee's Motion to Expunge Lis Pendens 
– section filed under seal 

48 JA007411-
JA007456 



 

35 

Date Document Description Volume Labeled 

06/24/2015 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed June 19, 
2015  

52 JA008192-
JA008215 

05/31/2016 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016  

71 JA011442-
JA011454 

04/07/2017 Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders 

86 JA013660-
JA013668 

05/10/2017 Pardee's Reply in Support of Motion to 
Stay Execution of Judgment and Post-
Judgment Orders 

88 JA014069-
JA014071 

10/17/2016 Pardee's Supplemental Brief Regarding 
Pre- and Post-Judgment Interest Pursuant 
to the Court's Order  

86 JA013591-
JA013602 

07/08/2015 Pardee's Supplemental Briefing in Support 
of its Emergency Motion to Stay 
Execution of Judgment 

62 JA009711-
JA009733 

08/25/2014 Plaintiff's Accounting Brief Pursuant to 
the court's Order Entered on June 25, 2014

49 JA007647-
JA007698 

09/12/2016 Plaintiffs' Brief on Interest Pursuant to the 
Court's Order Entered on August 15, 2016 

86 JA013566-
JA013590 

05/23/2016 Plaintiffs' Memorandum of Costs and 
Disbursements  

71 JA011397-
JA011441 

06/08/2016 Plaintiffs' Motion for Attorney's Fees and 
Costs 

77 JA012115-
JA012182 

06/29/2015 Plaintiffs' Motion for Attorney's Fees and 
Costs  

52-53 JA008216-
JA008327 

07/24/2015 Plaintiffs' Motion for Reconsideration, Ex 
Parte (With Notice) of Application for 
Order Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution  

67 JA010482-
JA010522 



 

36 

Date Document Description Volume Labeled 

07/18/2013 Plaintiffs' Motion in Limine To Permit 
James J. Jimmerson, Esq. To Testify 
Concerning Plaintiffs' Attorney's Fees and 
Costs (MIL #25) 

17 JA002732-
JA002771 

06/29/2015 Plaintiffs' Motion Pursuant to NRCP 52(b) 
and 59 to Amend The Court's Judgment 
Entered on June 15, 2015, to Amend the 
Findings of Fact/conclusions of Law and 
Judgment Contained Therein, Specifically 
Referred to in the Language Included in 
the Judgment at Page 2, Lines 8 Through 
13 and the Judgment At Page 2, Lines 18 
Through 23 to Delete the Same or Amend 
The Same to Reflect the True Fact That 
Plaintiff Prevailed On Their Entitlement to 
the First Claim for Relief For an 
Accounting, and Damages for Their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and That 
Defendant Never Received a Judgment in 
its Form and Against Plaintiffs 
Whatsoever as Mistakenly Stated Within 
the Court's Latest "Judgment  – sections 
filed under seal

54-56 JA008395-
JA008922 

03/14/2016 Plaintiffs' Motion to Settle Two (2) 
Competing Judgments and Orders  

70 JA011168-
JA011210 

06/21/2016 Plaintiffs' Opposition to Defendant, 
Pardee Homes of Nevada's, Motion to 
Amend Judgment and Plaintiffs' 
Countermotion for Attorneys' Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

81 JA012813-
JA013024 

08/06/2013 Plaintiffs Opposition to Defendants 
Motion for Partial Summary Judgment  

17 JA002830-
JA002857 



 

37 

Date Document Description Volume Labeled 

03/20/2013 Plaintiffs Opposition to Defendant's 
Motion in Limine to Exclude Plaintiffs 
Claim for Attorney’s Fees as an Element 
of Damages MIL 1  

15 JA002359-
JA002408 

03/20/2013 Plaintiffs Opposition to Defendants 
Motion in Limine to Plaintiffs Claim for 
Damages in the form of compensation for 
time MIL 2  

15 JA002409-
JA002433 

07/17/2015 Plaintiffs' Opposition to Pardee Homes of 
Nevada's Motion to Amend Judgment and 
Countermotion for Attorney's Fees  

65-67 JA010203-
JA010481 

06/30/2015 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

57-58 JA008923-
JA009109 

06/21/2016 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

80 JA012625-
JA012812 

05/12/2017 Plaintiffs' Opposition to Pardee's Motion 
Stay Execution of Judgment and Post-
Judgment Orders 

88 JA014072-
JA014105 

07/08/2015 Plaintiffs' Opposition to Pardee's Motion 
to Retax Costs 

60-61 JA009284-
JA009644 

06/20/2016 Plaintiffs' Opposition to Pardee's Motion 
to Retax Plaintiffs' Memorandum of Costs 
Filed May 23, 2016  

77-79 JA012183-
JA012624 

11/04/2016 Plaintiffs' Reply Brief in Support of Brief 
on Interest Pursuant to the Court's Order 
Entered on August 15, 2016  

86 JA013603-
JA013612 

04/23/2013 Plaintiffs Reply in Further Support of 
Motion for Leave to File Second 
Amended Complaint  
 

16 JA002503-
JA002526 



 

38 

Date Document Description Volume Labeled 

01/17/2013 Plaintiffs' Reply in Further Support of 
Their Counter Motion for Partial 
Summary Judgment 

13 JA002102-
JA002144 

08/02/2016 Plaintiffs' Reply in Support of 
Countermotion for Attorney's Fees and 
Costs  

84-85 JA013358-
JA013444 

08/02/2016 Plaintiffs' Reply in Support of Motion for 
Attorney's Fees and Costs  

83-84 JA013205-
JA013357 

01/11/2016 Plaintiffs' Reply to Defendants 
Consolidated Response to (1) Plaintiffs' 
Notice of Non-Reply and Non-Opposition 
to Plaintiff's Opposition to Pardee's 
Motion to Amend Judgment and 
Countermotion for Attorney's Fees And 
(2) Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs 

69 JA010954-
JA010961 

07/15/2013 Plaintiffs Reply to Defendants 
Counterclaim  

17 JA002724-
JA002731 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion for 
Attorney's Fees and Costs 

68 JA010680-
JA010722 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion Pursuant 
to NRCP 52(b) and NRCP 59 to Amend 
the Court's Judgment Entered on June 15, 
2015  

68 JA010768-
JA010811 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion to Strike 
"Judgment" Entered June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59  

68 JA010723-
JA010767 

04/20/2016 Plaintiffs' Reply to Defendant's Response 
and Supplement to Plaintiffs' Motion to 
Settle Two (2) Sets of Competing 
Judgments and Orders 

71 JA011271-
JA011384 



 

39 

Date Document Description Volume Labeled 

04/27/2017 Plaintiffs' Response to Pardee's Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014066-
JA014068 

05/10/2013 Plaintiffs Supplement to Motion for Leave 
to File a Second Amended Complaint 
Pursuant to the Courts order on Hearing 
on April 26, 2013 

16 JA002627-
JA002651 

12/08/2015 Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs

68 JA010866-
JA010895 

09/27/2013 Plaintiffs Supplement to Their Opposition 
to Defendants Motion for Partial 
Summary Judgment 

19-21 JA002988-
JA003203 

07/22/2013 Plaintiffs Supplemental Opposition to 
Defendants Motion in Limine to Plaintiffs 
Claim for Damages in the Form of 
Compensation for Time MIL 2 

17 JA002787-
JA002808 

10/25/2013 Plaintiffs Trial Brief Pursuant to EDCR 
7.27 

31 JA004818-
JA004847 

06/19/2015 Plaintiffs, James Wolfram and Walt 
Wilkes' Memorandum of Costs and 
Disbursements  

52 JA008159-
JA008191 

03/16/2016 Release of Judgment  71 JA011211-
JA011213 

01/07/2013 Reply Brief in Support of Defendant's 
Motion for Summary Judgment  

13 JA002081-
JA002101 

09/16/2013 Reply in Support of Defendant's Motion 
for Partial Summary Judgment  

17 JA002858-
JA002864 

09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiff's Claim for 
Attorney's Fees as An Element of 
Damages  

17 JA002865-
JA002869 



 

40 

Date Document Description Volume Labeled 

09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiffs' Claim for 
Damages in the Form of Compensation for 
Time  

17 JA002870-
JA002874 

07/15/2014 Reply in Support of Pardee's Motion to 
Expunge Lis Pendens 

48 JA007560-
JA007570 

08/17/2015 Reply Points and Authorities in Support of 
Motion for Reconsideration  

67 JA010670-
JA010678 

11/08/2011 Scheduling Order 1 JA000028-
JA000030 

06/06/2013 Second Amended Complaint  16 JA002670-
JA002677 

04/17/2013 Second Amended Order Setting Civil 
Non-Jury Trial  

16 JA002501-
JA002502 

12/15/2011 Stipulated Confidentiality Agreement and 
Protective Order 

1 JA000033-
JA000039 

08/29/2012 Stipulation and Order to Extend Discovery 
Deadlines (First Request)  

1 JA000051-
JA000054 

06/30/2015 Supplement to Plaintiffs' Pending Motion 
for Attorney's Fees and Costs, Motion to 
Strike Judgment, Motion Pursuant to 
NRCP 52(b) and NRCP 59 to Amend the 
Court's Judgment, and Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs  

59 JA009110-
JA009206 

09/27/2013 Supplemental Brief in Support of 
Defendant's Motion for Partial Summary 
Judgment  

21 JA003204-
JA003209 

07/12/2007 Supplemental Order Regarding Plaintiffs' 
Entitlement to, and Calculation of, 
Prejudgment Interest 

88 JA014106-
JA014110 



 

41 

Date Document Description Volume Labeled 

03/05/2013 Transcript of Proceedings - March 5, 2013 14 JA002211-
JA002350 

10/25/2011 Transcript re Discovery Conference  1 JA000024-
JA000027 

08/27/2012 Transcript re Hearing 1 JA000049-
JA000050 

04/26/2013 Transcript re Hearing 16 JA002527-
JA002626 

07/09/2013 Transcript re Hearing 17 JA002688-
JA002723 

09/23/2013 Transcript re Hearing 18 JA002875-
JA002987 

07/17/2014 Transcript re Hearing 49 JA007579-
JA007629 

07/31/2014 Transcript re Hearing 49 JA007630-
JA007646 

07/10/2015 Transcript re Hearing 62 JA009734-
JA009752 

01/15/2016 Transcript re Hearing 70 JA010962-
JA011167 

08/15/2016 Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565 

12/06/2012 Transcript re Status Check 13 JA002066-
JA002080 

07/23/2013 Transcript re Status Check 17 JA002809-
JA002814 

10/23/2013 Transcript re Trial 22 JA003213-
JA003403 



 

42 

Date Document Description Volume Labeled 

10/24/2013 Transcript re Trial 29-30 JA004463-
JA004790 

10/28/2013 Transcript re Trial – filed under seal 32-33 JA004848-
JA005227 

10/29/2013 Transcript re Trial – filed under seal 35 JA005264-
JA005493 

10/30/2013 Transcript re Trial 37-38 JA005512-
JA005815 

12/09/2013 Transcript re Trial – filed under seal 40-41 JA005821-
JA006192 

12/10/2013 Transcript re Trial 42-43 JA006193-
JA006530 

12/12/2013 Transcript re Trial – filed under seal 44-45 JA006533-
JA006878 

12/13/2013 Transcript re Trial - Part 1 46 JA006953-
JA007107 

12/13/2013 Transcript re Trial - Part 2 47-48 JA007108-
JA007384 

10/23/2013 Trial Exhibit A 23 JA003404-
JA003544 

10/23/2013 Trial Exhibit B – filed under seal 23 JA003545-
JA003625 

10/23/2013 Trial Exhibit C 23 JA003626-
JA003628 

10/23/2013 Trial Exhibit D 23 JA003629-
JA003631 

10/23/2013 Trial Exhibit E – filed under seal 23 JA003632-
JA003634 



 

43 

Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit F 23 JA003635-
JA003637 

10/23/2013 Trial Exhibit G 23 JA003638 

10/23/2013 Trial Exhibit H 23 JA003639-
JA003640 

10/23/2013 Trial Exhibit I 23 JA003641-
JA003643 

10/23/2013 Trial Exhibit J – filed under seal 24 JA003644-
JA003669 

10/23/2013 Trial Exhibit K 24 JA003670-
JA003674 

10/23/2013 Trial Exhibit L 24 JA003675-
JA003678 

10/23/2013 Trial Exhibit M 24 JA003679-
JA003680 

10/23/2013 Trial Exhibit N 24 JA003681-
JA003683 

10/23/2013 Trial Exhibit O – filed under seal 25-26 JA003684-
JA004083 

10/23/2013 Trial Exhibit P 27 JA004084 

10/23/2013 Trial Exhibit Q 27 JA004085 

10/23/2013 Trial Exhibit R 27 JA004086-
JA004089 

10/23/2013 Trial Exhibit S 27 JA004090 



 

44 

Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit T 27 JA004091-
JA004092 

10/23/2013 Trial Exhibit U 27 JA004093 

10/23/2013 Trial Exhibit V 27 JA004094 

10/23/2013 Trial Exhibit W 27 JA004095-
JA004096 

10/23/2013 Trial Exhibit X 27 JA004097 

10/23/2013 Trial Exhibit Y 27 JA004098 

10/23/2013 Trial Exhibit Z 27 JA004099-
JA004100 

10/23/2013 Trial Exhibit 1 27 JA004289-
JA004292 

10/23/2013 Trial Exhibit 10 – filed under seal 27 JA004320-
JA004329 

10/23/2013 Trial Exhibit 11 – filed under seal 28 JA004330-
JA004340 

10/23/2013 Trial Exhibit 12 – filed under seal 28 JA004341-
JA004360 

10/23/2013 Trial Exhibit 13 – filed under seal 28 JA004361-
JA004453 

10/28/2013 Trial Exhibit 15 34 JA005228-
JA005232 

10/28/2013 Trial Exhibit 18 34 JA005233-
JA005235 



 

45 

Date Document Description Volume Labeled 

10/28/2013 Trial Exhibit 19 34 JA005236-
JA005237 

10/28/2013 Trial Exhibit 20 34 JA005238-
JA005254 

10/23/2013 Trial Exhibit 21 28 JA004454 

10/28/2013 Trial Exhibit 23 34 JA005255-
JA005260 

10/30/2013 Trial Exhibit 23a 39 JA005816-
JA005817 

10/28/2013 Trial Exhibit 24 34 JA005261-
JA005263 

10/23/2013 Trial Exhibit 25 28 JA004455-
JA004462 

10/24/2013 Trial Exhibit 26 31 JA004792-
JA004804 

10/30/2013 Trial Exhibit 27 39 JA005818-
JA005820 

10/29/2013 Trial Exhibit 28 36 JA005494-
JA005497 

10/29/2013 Trial Exhibit 29 36 JA005498-
JA005511 

10/24/2013 Trial Exhibit 30 31 JA004805-
JA004811 

12/13/2013 Trial Exhibit 31a 48 JA007385-
JA007410 

12/12/2013 Trial Exhibit 39 46 JA006936-
JA006948 



 

46 

Date Document Description Volume Labeled 

12/12/2013 Trial Exhibit 40 46 JA006949-
JA006950 

12/12/2013 Trial Exhibit 41 46 JA006951-
JA006952 

10/23/2013 Trial Exhibit 6  – filed under seal 27 JA004293-
JA004307 

10/23/2013 Trial Exhibit 7 – filed under seal 27 JA004308-
JA004310 

10/23/2013 Trial Exhibit 8 – filed under seal 27 JA004311-
JA004312 

10/23/2013 Trial Exhibit 9 – filed under seal 27 JA004313-
JA004319 

10/23/2013 Trial Exhibit AA 27 JA004101-
JA004102 

10/23/2013 Trial Exhibit BB 27 JA004103 

10/23/2013 Trial Exhibit CC 27 JA004104 

10/23/2013 Trial Exhibit DD 27 JA004105 

10/23/2013 Trial Exhibit EE 27 JA004106-
JA004113 

10/23/2013 Trial Exhibit FF 27 JA004114-
JA004118 

10/23/2013 Trial Exhibit GG 27 JA004119-
JA004122 

10/23/2013 Trial Exhibit HH 27 JA004123 



 

47 

Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit II 27 JA004124 

10/23/2013 Trial Exhibit JJ 27 JA004125 

10/23/2013 Trial Exhibit KK 27 JA004126-
JA004167 

10/23/2013 Trial Exhibit LL 27 JA004168 

10/23/2013 Trial Exhibit MM 27 JA004169 

10/23/2013 Trial Exhibit NN 27 JA004170-
JA004174 

10/23/2013 Trial Exhibit OO 27 JA004175-
JA004183 

10/23/2013 Trial Exhibit PP 27 JA004184-
JA004240 

10/23/2013 Trial Exhibit QQ 27 JA004241-
JA004243 

10/23/2013 Trial Exhibit RR 27 JA004244-
JA004248 

10/23/2013 Trial Exhibit SS 27 JA004249-
JA004255 

10/23/2013 Trial Exhibit TT 27 JA004256-
JA004262 

10/23/2013 Trial Exhibit UU 27 JA004263-
JA004288 

10/24/2013 Trial Exhibit VV 31 JA004791 



 

48 

Date Document Description Volume Labeled 

12/10/2013 Trial Exhibit WW 43 JA006531-
JA006532 

12/12/2013 Trial Exhibit XX 46 JA006879-
JA006935 

 

Dated this 28th day of February, 2018. 

McDONALD CARANO LLP 

 
 
By:   /s/ Rory T. Kay   

Pat Lundvall (NSBN 3761) 
Rory T. Kay (NSBN 12416) 
2300 W. Sahara Ave., 12th Floor 
Las Vegas, Nevada 89102 
Telephone:  (702) 873-4100 
Facsimile:  (702) 873-9966 
lundvall@mcdonaldcarano.com 
rkay@mcdonaldcarano.com  

Attorneys for Appellant 
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CERTIFICATE OF SERVICE 

 I hereby certify that I am an employee of McDonald Carano LLP, and on the 

28th day of February, 2018, a true and correct copy of the foregoing document was 

e-filed and e-served on all registered parties to the Supreme Court's electronic 

filing system: 

 
     /s/ Beau Nelson      
    An Employee of McDonald Carano LLP 
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DEFENDANT'S OPPOSITION TO
PLAINTIFF'S COUNTER MOTION FOR
PARTIAL SUMMARY JUDGMENT RE:
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PARDEE HOMES OF NEVADA,

Defendant. Hearing Date: Dec. 21, 2012
Hearing Time: 9:00 a.m.
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Q 18 Pardee Homes of Nevada ("Pardee" or "Defendant") submits its Opposition

("Opposition") to the Plaintiffs' Counter Motion for Partial Summary Judgment ("Counter

Motion").1 Material issues of fact prevent the Court from granting the Counter Motion.

Certain evidence proffered by Plaintiffs should be stricken since it contradicts their

sworn deposition testimony. If stricken, summary judgment in Pardee's favor on the

issue of Plaintiffs' standing to sue should be granted.

u

£
19

20

21

22

23

24
III

25
III

26

27 1
Plaintiffs' Counter Motion was filed in response to Defendant's Motion for Summary

Judgment, and made a part of Plaintiff's Opposition to Defendant's Motion for Summary
Judgment.

28
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This Opposition is supported by the following Memorandum of Points and

Authorities, supporting exhibits, the papers and pleadings on file in this matter, and any

1

2

3 argument the Court may permit at the hearing of this matter.

RESPECTFULLY SUBMITTED this day of November, 201 2.4

Mcdonald carano wilson llp5

6

/s/Pat Lundvall
7

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada

8
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i—l 3 MEMORANDUM OF POINTS AND AUTHORITIES
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5 I. INTRODUCTIONs

Plaintiffs' Counter Motion asserts that there are no "genuine issues of material

facts as to whom the real parties in interest are," and that Plaintiffs are the only ones

with legal standing to prosecute the claims in this action. See Counter Motion at p.

27:13-15. Plaintiffs argue that their proffered evidence "conclusively establishes" that

«
15

» m _

/""N x .A

yi 'N 16
<|PI

17
OS

they have received fuN assignments from their respective brokers to aN rights, title, and

See Counter Motion, at p. 25:17-18.

Q 18u

£ interest under the Commission Agreement.

Despite these assertions, the evidence proffered by Plaintiffs is actually far from

conclusive.

19

20

In reality, Plaintiffs' Counter Motion raises more questions than it offers
21

answers.
22

When the Commission Agreement was negotiated and executed, Wilkes was an

agent of General Realty Group, Inc. ("General") and Wolfram was an agent of Award

Realty Group. ("Award"). See Wolfram Depo. (Exhibit A to Motion) at 63:5-14; see also

Wilkes Depo. (Exhibit B to Motion) at 72:1 1 -23. Neither was a broker authorized to bind

their respective brokerage company.

130:9.

23

24

25

26

jd-; at Exhibit A 25:21-26:6; Exhibit B 129:23-27

28
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1 A simple examination of the Commission Agreement shows that the actual parties to

2 the agreement were Pardee, General and Award. See Exhibit 1 1 to Counter Motion. It

3 is hornbook law that only parties - - or their legal assignees - - to an agreement can

4 sue to enforce an agreement. Easton Bus. Odd v. Town Executive Suites. 126

5 Nev.Adv.Op. 13, 230 P.3d 827, 830-831 (2010). General and Award have not sued

6 Pardee. Thus the issue for the Court's determination on this Counter Motion is

7 whether Wolfram and Wilkes are the only assignees entitled to bring claim against

8 Pardee asserting breach of the Commission Agreement. A review of the new evidence

9 proffered by Plaintiffs - - proffered only after Pardee moved for summary judgment on

10 the issue of Plaintiffs' standing to sue - - reveals they are not.

In their Complaint, Plaintiffs alleged that Wolfram was assigned all of Award's

<1 5r-0 12 rights, title and interest in the Commission Agreement. See Amended Complaint at If
^ fN
Z. ^ o

<-1

13 2. Similarly, Plaintiffs alleged that Wilkes has been assigned all of General's rights,

8 lis 14 title and interest in the Commission Agreement. kl at If 3. However, in sworn
S O o

ozo 15 deposition testimony both admitted that they had not received any such assignment.

_j r - 16 See, for example, Wolfram Depo. (Exhibit A to Motion) at 9:1-21 . Wolfram's testimony

§!3i
2-2^ 17 was clear and unequivocal.

d n

£
Os li
OO a
i—l 3

&
3

oa
» m _

/""N (X .A

yi i-\»

OS
Q Q: All right. In this litigation, have you received any assignments

to bring claims on behalf of Award Realty?

A: I don't think so. I believe, I don't think so.

Q: What about on behalf of D&W Real Estate, have you received
any assignments to bring claims on their behalf?

A: What do you mean by claims? Give me an example of what
you are talking about.

Q: Typically, an assignment is a contractual document where it is
in writing where a company will assign to you the right to bring claims or
bring litigation or assert causes of action on their behalf.

A: No.

18u

£
19

20

21

22

23

24

25

26
Q: So you don't have anything like that?

27
A: No.

28
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Q: From either D&W or from Award, is that correct?

A. That's right. As far as I can remember

1

2

3
Id.

4
Subsequent to the depositions of both Wolfram and Wilkes, and only in

response to Pardee's Motion, Plaintiffs have now attempted to contradict their sworn

deposition testimony by producing documents they contend establish the existence of

the alleged assignments they previously swore they did not have. As to Wolfram,

Plaintiffs allege that several documents establish a valid assignment from Award to

Wolfram. See Counter Motion, p. 25:18-19. Plaintiffs cite to two letters Award

allegedly sent to Linda Jones at Stewart Title, both dated May 5, 2005. See Exhibit 30

to Counter Motion. Plaintiffs did not originally produce these letters during discovery.

Plaintiffs also cite to a letter from Peter Dingerson of D&W Real Estate, LLC to Ms.

Jones at Stewart Title dated May 3, 2005. See Exhibit 31 to Counter Motion. Plaintiffs

did not originally provide that letter during discovery. Plaintiffs also cite to a document

from Jerry Masini dated December 20, 2010. See Exhibit 32 to Counter Motion. This

document was not originally produced by Plaintiffs, either. On October 26, 2012 Mr.

Masini and Mr. Dingerson both claim to have signed affidavits. See Exhibits 33 and 34

to Counter Motion, respectively. These affidavits were produced by Plaintiffs on that

same day—the discovery cutoff date—only after receiving Pardee's Motion for

Summary Judgment. These documents contradict Plaintiffs' sworn deposition

testimony. What's worse is that Plaintiffs misrepresent the contents of their

proffered documentary evidence concerning Wolfram's alleged assignment.

These documents do NOT establish that Wolfram is the only assignee from

Award to the Commission Agreement.

As to Wilkes, Plaintiffs cite to a January 3, 2006 document from General to

Wilkes. See Exhibit 35 to Counter Motion. This document was not originally produced

by Plaintiffs during discovery. They also cite to a document from General making a

5

6

7

8

9
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1 different assignment than Exhibit 35, of all of General's rights, title and interest in the

2 Commission Agreement but this time to someone else other than Wilkes. See Exhibit

3 36 to Counter Motion (emphasis added). This document was not originally produced

4 by Plaintiffs during discovery. And once again, Plaintiffs misrepresent the contents

5 of these documents and their legal impact. These documents do NOT establish

6 that Wilkes is the only assignee from General to the Commission Agreement.

In the subsequent sections herein Pardee demonstrates that Plaintiffs proffered

8 documents - - which attempt to contradict sworn deposition testimony - do not state

9 what Plaintiffs claim, nor do they have the legal consequence that Plaintiffs claim.

10 II. LEGAL ARGUMENT

7

d ll

£
Os ll
00 a

A. Summary Judgment Standard.

Plaintiffs have now moved for partial summary judgment claiming that they are

the real parties in interest entitled to bring this action, even though it was the brokerage

companies, through which they were employed, who were the parties to the

Commission Agreement with Pardee. Pursuant to NRCP 56(c), summary judgment is

i—l 3
1—1 5 & o 12

Sss

Oas! 13
* c £

14

O Z o

&
3

«
15

» m _

/""N x .A

yi 'N appropriate only when "the pleadings, depositions, answers to interrogatories, and

admissions on file, together with the affidavits, if any, show that there is no genuine

issue as to any material fact and that the moving party is entitled to judgment as a

matter of law." In evaluating a request for summary judgment, the court must view the

Borqerson v.

In the context of Plaintiffs'

16
<ipl

17
OS
Q 18u

£
19

record and evidence in a light most favorable to the non-moving party.

Scanlon. 117 Nev. 216, 220, 19 P.3d 236, 238 (2001).

Counter-Motion, Pardee is entitled to all favorable inferences from both the record and

When the non-moving party, like Pardee, successfully sets

forth genuine issues of material fact for trial, the moving party is not entitled to summary

judgment. Boland v. Nevada Rock & Sand Co., 111 Nev. 608, 610, 894 P. 2d 988, 990

(1995).

20

21

22

the proffered evidence.23

24

25

26

27

28
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B. Plaintiffs Have Offered This Court Sham Issues of Fact, Claiming
They Are "Genuine."

1

2

"When Rule 56 speaks of a "genuine" issue of material fact, it does so with the

4 adversary system in mind. The word "genuine" has moral overtones" - it does not

5 mean a fabricated issue. Aldabe v Adams. 81 Nev. 280, 285, 402 P. 2d 34, 37 (1965).

6 Although the summary judgment procedure is not available to test and resolve the

7 credibility of witnesses to a fact issue, it may appropriately be invoked to defeat a

8 contradiction from the mouth of a party against whom summary judgment is sought,

9 when that contradiction is claimed to be the source of a "genuine" issue of fact for trial.

10 ]d. (party may not be permitted to offer contradictory evidence of sworn deposition

11 testimony in opposition to a motion for summary judgment); Bank of Las Vegas v

12 Hoopes, 84 Nev. 585, 586 445 P. 2d 937, 938 (1968) (to like effect); Pegasus v. Reno

Newspapers, Inc., 118 Nev. 706, 713-14 57 P. 3d 82, 87 (2002) (to like effect)).

Simply put, parties cannot create issues of fact by proffering evidence that

15 contradicts their prior deposition testimony. ]d. See also Kennedy v. Allied Mut. Ins.

16 Co., 952 F.2d 262, 266 (9th Cir. 1991) citing Foster v. Areata Associates, 772 F.2d

17 1453, 1462 (9th Cir. 1985). "[I]f a party who has been examined at length on deposition

18 could raise an issue of fact simply by submitting an affidavit [or other evidence]

19 contradicting his own prior testimony, this would greatly diminish the utility of summary

20 judgment as a procedure for screening out sham issues of fact." Kennedy, 952 F.2d at

21 266, Quoting Foster 772 F.2d at 1462.

In their Complaint, both Plaintiffs allege that they have received assignments

23 from the real estate brokers with whom they were respectively affiliated at the time the

3
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22

Commission Letter was executed, thereby acknowledging the need for such an

assignment. Wolfram alleged that Award assigned all its "rights, title and interest" in the

Commission Letter to him. See Amended Complaint, at ^ 2. Similarly, Wilkes alleged

that General assigned all its "rights, title and interest" in the Commission Letter to him.

Id., at U 3.

24

25

26

27

It is upon these alleged assignments that Plaintiffs initiated this litigation28
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1 against Pardee. Yet, in deposition, both Plaintiffs admitted that they had not received

2 any such assignment. See, for example, Wolfram Depo. (Exhibit A to Motion) at 9:1 -21 .

3 Pardee moved for summary judgment based upon Plaintiffs' sworn deposition

4 testimony. Now, Plaintiffs opposed that Motion with "exhibits" that contradict their

5 sworn deposition testimony. This they cannot do. The Court should strike the proffered

6 evidence that contradicts Plaintiffs' sworn testimony. Allowing that contradictory

7 evidence to be used to oppose a properly supported motion for summary judgment

8 simply invites a party to either sand-bag its opponent, at best, or, at worst, be permitted

9 to falsify their sworn testimony simply to avoid the imposition of summary judgment.2

C. If the Court Accepts Plaintiffs' Proffered Evidence, There Are
Genuine Issues Of Material Fact Which Preclude Granting Plaintiffs'
Counter Motion.

10
d n

£
Os 11
00 a
i—l 3

Plaintiffs' assert that "the facts conclusively establish that Plaintiffs' are the real

parties in interest with standing to prosecute the claims in the Amended Complaint."

See Counter Motion, at 25:17-18. However, a close examination of the evidence used

to establish these "facts" shows that things are not exactly conclusive, and in fact,

newly-proffered evidence offers more questions than answers.

Pursuant to NRCP 17(a), only a real party in interest may institute an action.

The purpose of this rule is to insure that the party bringing suit is actually the proper

party entitled to recover so that the defendant is protected '"against a subsequent

action by the party actually entitled to recover, and to insure generally that the judgment

will have its proper effect as res judicata.'" Easton Business Opportunities, Inc. v. Town

Executive Suites-Eastern Marketplace, LLC, 126 Nev. Adv. Op. 13, 230 P. 3d 827, 831

(2010) (quoting FRCP 17(a) advisory committee's notes (1966)).

Pardee contracted with General and Award. See Exhibit 11 to Counter Motion.
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Plaintiffs both acknowledge that it was General and Award who were the parties to

Pardee's Commission Agreement, and that they were merely signing on behalf of

25

26

27

2

If the Court strikes Plaintiffs' proffered documents which contradict their sworn testimony,
then summary judgment on this issue in Pardee's favor should issue. See Motion pp. 17-18.

28
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1 General and Award. See Wolfram Depo. (Exhibit A to Motion) at 63:5-14; see also

2 Wilkes Depo. (Exhibit B to Motion) at 72:8-18. An assignee can be a real party in

3 interest, but only if the assignor has effected a valid assignment to the assignee.

4 Easton. 230 P.3d at 833. By raising this issue Pardee seeks to avoid being subjected

5 to multiple suits on the same Commission Agreement since neither General nor Award

6 nor its other assignees are parties to this case. As demonstrated herein, there is

7 evidence that General and Award effectuated assignments to the Commission

8 Agreement to others, to include D&W Real Estate, Las Vegas Realty Center and Mark

9 Carmen. See Exhibits 30-37. A close examination of Plaintiffs' proffered evidence

10 reveals that Wolfram or Wilkes have not established that either D&W Real Estate,
d n

£
Os li
00 a

Las Vegas Realty Center, or Mark Carmen have disclaimed their assigned interest

i—l 3
in the Commission Agreement. Without that proof, Plaintiffs have failed to establish

that they are the only real parties in interest entitled to assert all claims arising from

Award's and General's interest in the Commission Letter.

1—1 5 & o 12
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D&W Real Estate, Las

Vegas Realty Center and Mark Carmen are not parties to this case, so any final

judgment may not have res judicata or claim preclusion against them. Without those

entities assigning in full their interests to Wolfram and Wilkes, Pardee may be subjected

to multiple suits.
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£
D. Examination of Plaintiffs' Proffered Evidence Does Not Reveal They

Are the Real Parties in Interest.
19

20

At pages 25 through 27 of the Counter Motion, Plaintiffs discuss the evidence

they claim demonstrates that they are the only parties with the right to enforce the

Commission Agreement against Pardee. Most notable about that discussion is the fact

that Plaintiffs never quote the actual language of the proffered exhibits, they merely

characterize the contents of those exhibits. In fact, a close review reveals Plaintiffs

mischaracterize that evidence.

21
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24

25

26

27
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1. Wolfram.1

Exhibits 30 through 34 to the Counter Motion are claimed to demonstrate that

3 Wolfram was assigned all of Award's right, title and interest in the Commission

4 Agreement. They do not. Exhibit 30 contains two letters, both dated May 5, 2005,

5 from two purported bookkeepers at Award to Stewart Title. Those bookkeepers merely

6 tell Stewart Title to whom any checks should be issued. ("Please be advised that

7 James Wolfram is no longer associated with Award Realty. All checks due him are to

8 be made out to D&W Realty"; "All checks due him from Coyote Springs Land

9 Transaction, Escrow No. 04-09-0209LJ are to be made payable to James Wolfram at

10 D&W Realty"). A specific escrow is mentioned, in these letters, i.e., Escrow No. 04-09-

O s 11 0209LJ(for which Plaintiffs acknowledge being paid), but not any additional escrows for
oo *

<^r-o 12 which Plaintiffs now falsely claim additional commissions therefrom. In these letters
O rN

Z. O
<-1

O 13 Award clearly does not assign aN rights, title or interest in the Commission Agreement.

8p 14 Further, there is no indication that the bookkeeper is authorized to do so on behalf of

=°*8 15 Award.

2

d ll

£

i—l 3

5
3

qsle
^ III

17

Exhibit 31, interestingly, is a letter that predates Exhibit 30. It is a letter dated

May 3, 2005, from Peter J. Dingerson, Owner/Broker of D&W Real Estate, LLC, and

similar to Exhibit 30, it simply tells Stewart Title to whom the checks should be written

concerning a specific escrow ("I am writing to give my permission for Stewart Title to

release all future checks made to D&W Real Estate LLC directly to James Wolfram in

reference to the above mentioned transaction."). Once again, a specific escrow is

mentioned (for which Plaintiffs acknowledge being paid), not any additional escrows for

which Plaintiffs now falsely claim additional commissions therefrom.

Exhibit 32 does assign all right, title and interest in the Commission Agreement

from Award, but to "James F. Wolfram and/or D&W Real Estate, LLC, Peter

Dingerson, broker." As a result of that assignment, both Wolfram and D&W Real

Estate, LLC, Peter Dingerson, broker, share the assignment. They are, in effect, joint

tenants of all rights, title and interest in the Commission Agreement. The question then

16
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1 becomes whether D&W Real Estate, LLC, Peter Dingerson, broker, assigned its right,

2 title and interest in the Commission Agreement to Wolfram solely. Plaintiffs have

3 offered no such written assignment. Without such, Wolfram is not the sole party in

4 interest and Pardee may be subjected to multiple suits.

Plaintiffs instead proffer an after-the-fact affidavit found at Exhibit 34. The

6 affidavit is notable in a number of respects. First, it was offered after the close of

7 discovery from a witness disclosed on the last day of discovery, so Pardee had no

8 opportunity to cross-examine. Second, nowhere within the affidavit does D&W Real

9 Estate make any assignment of its interest (assigned to it from Award) to Wolfram.

10 Instead at paragraphs 5 and 6, the affiant offers a legal interpretation of Award's

O s 11 assignment which is found at Exhibit 32. The affidavit is from a representative of D&W
oo *

<1 5r-0 12 Real Estate - - not Award - - but he offers his unsubstantiated legal opinion of the
O rN

Z. O
<-1

OiP 13 effect of Award's assignment that he did not draft or sign. Moreover, the affidavit found
L—J

8p 14 at exhibit 33 contradicts the affidavit at exhibit 34 and confirms that Award assigned its
T- O
z ©

°?'° 15 interest in the Commission Agreement to Wolfram and D&W Realty. As before,

16 Wolfram offers no assignment from D&W Realty of its interest to himself. 3

2. Wilkes.

5

d ll

£
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5
3

«
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17
OS
Q In their Counter Motion, Plaintiffs also failed to establish that General assigned

all of its rights, title and interest to Wilkes. Close examination of exhibit 35 reveals that

"General desires to assign all or a portion of the Coyote Springs Commission to

Wilkes [.]." Exhibit 35, Recital E. The agreement merely references a specific escrow

(escrow no. 04-09-0209 MLJJ), not any additional escrows for which Plaintiffs now

falsely claim additional commissions therefrom. Further, a close examination of Exhibit

36 to the Counter Motion shows that Jay Dana, the Owner/Broker of General Realty,

assigned General's rights, title, and interest in the Commission Agreement to both

"Walter D. Wilkes and/or, Las Vegas Realty Center, Mark Carmen, Owner, Broker..."

18u
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3
Notably, the legal interpretation is wrong. Notwithstanding, any legal interpretations of

contractual provisions are a determination for the Court.
28
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1 on January 1 1 , 201 1 . See Exhibit 36 to Counter Motion. According to this purported

2 assignment Wilkes is not the only one that received all of General's rights, title and

3 interest in the Commission Agreement. It is quite clear that Las Vegas Realty Center

4 and Mark Carmen also received the same assignment. Plaintiffs have not produced

5 any signed documents that indicate that either Mark Carmen or Las Vegas Realty

6 Center have released their potential rights and interest in the Commission Agreement

7 to Wilkes. Therefore, a genuine issue of material fact exists as to Wilkes' proper

8 standing in this case, thereby precluding Plaintiffs from an award of partial summary

9 judgment on this issue.

10 III. CONCLUSION
d n

£
Os 11
00 a

Based upon the foregoing, at minimum it is apparent that a genuine issue of

material fact is in dispute concerning Plaintiffs' standing if Plaintiffs' proffered evidence

Thus, partial summary judgment is not appropriate and Pardee

respectfully requests the Court deny Plaintiffs' Counter Motion. Moreover, the Court

should strike Plaintiffs' proffered evidence since it contradicts Plaintiffs' prior sworn

testimony, and grant summary judgment to Pardee on the issue of Plaintiffs' standing to

i—l 3
1—1 5 & o 12
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Q RESPECTFULLY SUBMITTED this 29th day of November, 2012.

Mcdonald carano wilson llp
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/s/ Pat Lundvall
21

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

3 and that on the 29th day of November, 2012, I served a true and correct copy of the

4 foregoing DEFENDANT'S OPPOSITION TO PLAINTIFFS' COUNTER MOTION FOR

5 PARTIAL SUMMARY JUDGMENT by e-service through the Wiznet e-filing system

6 utilized by the Eighth Judicial District Court, Clark County, Nevada:

2

7
James J. Jimmerson
Lynn M. Hansen
James M. Jimmerson
JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
Las Vegas, NV 89101
Attorney for Plaintiffs
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THURSDAY, DECEMBER 6, 2012, 8:30 A.M.

LAS VEGAS, NEVADA

-oOo-

THE COURT:  Case A632338, James Wolfram versus 

Pardee Homes of Nevada.  

I called you out of order because I think, 

looking at this, that maybe we can move this or get 

this -- I'm trying to understand the logistics, but what 

I kind of understand is, Mr. Jimmerson, you want to be 

around or you want to be the one arguing the motions.

MR. JIMMERSON:  Yes, Your Honor.

THE COURT:  And you were working to get it 

continued from the 21st; correct?  

MR. JIMMERSON:  We had set it originally 

January 11th.  Then the parties agreed to December 21st.  

My staff was unaware I was not in town.

THE COURT:  And in all honesty, my 

December 21st stack we're trying to move too because 

we're moving.  We just found out.  They are actually 

moving the 21st.  So I won't have a computer or 

anything.  

So in all honesty, we're going to have to move 

the 21st anyway because I can't have calendar at the 

courthouse.  All the people moving to new courtrooms are 

moving the 21st.

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

2 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002067



MS. LUNDVALL:  And from that perspective, 

Mr. Jimmerson and I -- my name is Pat Lundvall, here on 

behalf of Pardee Homes.  While I've had a couple cases 

within your department, this is the first time I've made 

an appearance, and so thank you.  

THE COURT:  Nice to meet you.  

MS. LUNDVALL:  My partner, Aaron Shipley, is 

here with me as well today.  

MR. SHIPLEY:  Good morning.  

MS. LUNDVALL:  Mr. Jimmerson and I spoke about 

this, and I think that we potentially may have a 

resolution.  I don't want to speak for him, but I think 

that if I could propose it, then maybe everybody 

could -- their problems could be solved.  

Where we ran into an issue was this, is that we 

had a trial date in February, February 5th.

THE COURT:  February 4th.

MS. LUNDVALL:  February 4th.  And what we were 

trying to do was to avoid having a motion for summary 

judgment hearing so close to trial, whereby the parties 

were going to have to incur, you know, a significant 

amount of expense preparing for trial that may not be 

necessary.  

THE COURT:  I understand that completely.

MS. LUNDVALL:  So this is what, you know, 
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Mr. Jimmerson and I discussed.  We can put this hearing 

over until January, which it sounds like it works for 

the Court's convenience.

THE COURT:  It does.

MS. LUNDVALL:  Works for his convenience, works 

for my convenience.  Because the other dates that he had 

proposed in December don't work for me because of other 

obligations that I have for other clients.  

But what that would require, though, us to do 

is to slip that February trial date.  And as long as 

we're slipping that maybe 30 to 45 days -- 

THE COURT:  I did.  I put down here -- we're on 

the same page.

MS. LUNDVALL:  Good.

THE COURT:  So I analyzed it and I said, for 

everybody, it would seem we could continue it to the 

March or April trial stack.  That would make sense.  

That's why I wanted counsel here.  

Do you have a preference or do either of those 

work or -- that's what I thought would work for 

everybody.  I understand the summary judgment.  

MS. LUNDVALL:  Thank you, Your Honor.

THE COURT:  I litigated for 30 years.  I 

understood exactly where you were coming from.  So I had 

your resolution too.  So I agree with you.  

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

4 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002069



So my question is would a March or April -- and 

then also I won't have courtroom sharing.  We'll have 

full days of trial.  So we'll be much better to be able 

to get things moving.

MR. SHIPLEY:  Do you know which courtroom you 

are moving to?  

THE COURT:  I am moving to the Phoenix 

Building.  So I'm going to be across the street.  It's 

up on the 11th floor, and I have my own courtroom.  So 

it will be much more flexible.  

Like right now I'm in trial in -- I don't even 

remember what courtroom we were in yesterday.  

THE CLERK:  11C.  

THE COURT:  11C.  And --

MR. JIMMERSON:  Could we have the dates of 

either March or April?  I could look at my calendar on 

my phone.

THE CLERK:  The March trial would be 

March 11th.  The April trial stack starts on April 15th.  

MS. LUNDVALL:  April 15th actually works for 

me, Your Honor.  The March time frame does not work.

THE COURT:  Mr. Jimmerson?  

MR. JIMMERSON:  Just one moment.

THE COURT:  No problem.  Electronics only go so 

fast.
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MR. JIMMERSON:  Well, it's the user who only 

goes so fast.  

The 15th of April would be just fine, Judge.

THE COURT:  Can you give them the calendar call 

and everything they need to know then?  

MR. JIMMERSON:  And this is on a preference, so 

you'll understand we're number one.  If we settle the 

case, great.  But if not, we would be number one on that 

week.

THE CLERK:  Pretrial conference is going to be 

April 4th, 2013, at 8:30 a.m.  Trial stack would be 

April 15th at 8:30 a.m.

MR. JIMMERSON:  Is there a date within that for 

pretrial memoranda?  

THE CLERK:  All motions in limine will be due 

by March 1, 2013.  Pretrial memorandum will be due by 

April 2, 2013.

THE COURT:  So now we need a date for your 

summary judgment.  

MS. LUNDVALL:  That's correct.

MR. JIMMERSON:  Do you want to go back to the 

January 11th date originally set?  

THE COURT:  January 11th, Mr. Jimmerson, that's 

a Friday.  I'm moving my Fridays to Tuesdays because I 

have my own courtroom, so I don't have back to back, 
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which is kind of difficult.  So that date isn't 

available.  

MS. LUNDVALL:  Your Honor, from this 

perspective, what I'm hoping is that maybe you can 

identify something in January that maybe might work best 

for you.

THE COURT:  That would be really nice.  

MS. LUNDVALL:  Because when I looked at your 

calendar, you are chock-a-block for a lot of days.

THE COURT:  Could I get an affidavit from you?  

Because I would really like to explain it here.  You are 

right.  And I'm really swimming upstream as fast as I 

can to do this.  So I actually didn't bring my law clerk 

because she's still working on all the motions I have 

for next week.  

Because it's really difficult, because you look 

at a calendar, but when I look at it, it tells me 

nothing.  I don't know if the motions are two pages long 

or like some today are 28 pages long or 30.  

But I will make you a preference.  I'm trying 

very hard not to move everything, as you can see.  But 

if you pick a date, I will put down here that I will 

make that a preference.  And if other things have to be 

moved, counsel are being very generous with me because 

it's difficult.  
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MR. JIMMERSON:  How does your January 8th look?  

THE COURT:  I think that's a bad one.  Can I be 

honest?  I was told by the law clerk January 8th is bad 

and anything towards the end of January is better.  I 

know we're getting tight.  She even asked that I move 

your motion for summary judgment to February, the early 

part of February.

MR. JIMMERSON:  How does the 15th or 22nd 

sound?  

MS. LUNDVALL:  The week of January 14th through 

the 18th, I'm in deposition every day that week.

THE COURT:  The 24th is the best.  The 15th 

looks bad.  Mr. Jimmerson, how about January 24th?  

MS. LUNDVALL:  24th works for us.

THE COURT:  Is that okay with you, 

Mr. Jimmerson?  

MR. JIMMERSON:  Yes.  That was our pretrial 

conference in this case.  

THE COURT:  Okay.  You already calendared it.  

You are right.  So we'll make it January 24th.  It will 

be at 8:30 and in the Phoenix Building.

MS. LUNDVALL:  Thank you, Your Honor.

THE COURT:  The other question I had is we had 

this motion to file exhibits under seal.

MS. LUNDVALL:  Yes, Your Honor.
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THE COURT:  I saw some of them have already 

been filed under seal.  Am I right?  When I was 

looking -- 

MR. JIMMERSON:  We were trying to comply with 

that, put them in envelopes, you know.

THE COURT:  Right.  I did see that.  Is that 

kind of moot now or do we still need -- 

MR. JIMMERSON:  There's not a formal order in 

place.  We don't have any objection as long as it 

doesn't interfere with the normal preparation of a case 

or an expert, you know, handling that.  

And in that regard, I did want to ask, with the 

delay of the trial by two months, are we now delaying or 

slipping other dates, like disclosure of expert 

witnesses and other items approximately in the same time 

period?  

MS. LUNDVALL:  There would be no agreement, at 

least from Pardee, that the extension of discovery would 

be -- or the discovery close, which is already closed, 

would be extended or anything of that nature.  The time 

frames for disclosure of expert witnesses is long, long 

ago past.  We would not agree.

MR. JIMMERSON:  That's true.  I'm just asking 

is the cutoff of discovery in place or not?  There 

wouldn't be a particular reason why it would still 
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remain in place.  

THE COURT:  What I've been doing is I'm keeping 

all the deadlines in place.  If you have an issue, it 

goes back to the Discovery Commissioner.  Since I -- we 

have Beecroft, I think, now.  Once the trial is moved, 

then they are hearing arguments sometimes if there's a 

reason.  

If not, I'm not moving anything on discovery.  

I'm keeping everything and telling counsel to go back to 

the Discovery Commissioner if there is an issue that 

arises because the trial has been moved out.  So I don't 

touch those deadlines.

MS. LUNDVALL:  Thank you, Your Honor.  

To answer your question, though, concerning the 

motions, there are -- both sides have filed motions to 

file their exhibits under seal, or certain of their 

exhibits under seal that have confidentiality clauses 

and protections associated with those.  

Both sides have also filed nonoppositions to 

the other's motions.  

MR. JIMMERSON:  Correct.

MS. LUNDVALL:  So we have agreement as to both 

motions to file our respective identified exhibits under 

seal, and I think that those have been presented to the 

Court as such.
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THE COURT:  That fits.  I just looked at your 

file real fast last night when I got out of trial.  I 

didn't read all those motions.  I just saw that.  So I 

thought I would ask you, since for me it lists your 

different motions, and I'm trying to get everything 

caught up.  

That would be perfect then.  So I don't have to 

worry about that motion that was set for the 29th.

MS. LUNDVALL:  Yes.  Correct, Your Honor.  And 

if you would prefer for us to prepare orders then to 

agree upon the language of the orders to present to you, 

we will be happy to do so.

THE COURT:  That would be great.  Because my 

next thing was could you prepare an order so we can 

vacate -- we all seem to be on the same page here.  I 

guess that's good.  I put down so we could vacate the 

hearing for January 29th for the plaintiff's motion to 

file exhibits under seal.  

And if you could agree on an order, that would 

be easier than me doing a minute order since I haven't 

even gotten to those motions yet.  That would be great.

MS. LUNDVALL:  Happy to do so, Your Honor.

THE COURT:  That takes care of that issue too.  

That's all I have on my list.

MR. JIMMERSON:  That's all we have too, Judge.
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THE COURT:  Thank you very much.  I appreciate 

your cooperation very much.

MS. LUNDVALL:  Thank you, Your Honor.

MR. JIMMERSON:  Thank you, Judge.  

-oOo-

ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF
 PROCEEDINGS.

   /s/ Jennifer D. Church

JENNIFER D. CHURCH, CCR. No. 568, RPR
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