egas, Nevada 89101
- Facsimile (702) 387-1187

JIMMERSON HANSEN
415 South Sixth Street, Suite 100, Las Vi

Telephone (702) 38B-7171
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defense. If there had been, Defendant presumably would have responded soon after the
disclosure of this category of damages and not waited until weeks before trial to make its
grievance known to the Court. Moreover, Defendant more than likely would have taken
Plaintiffs up on their offer to answer an interrogatory on this matter. Ultimately, Plaintiffs’
Eighth Supplement to their 16.1 disclosures addresses Defendant's concerns and is strong
evidence that any deficiency in Plaintiffs’ disclosures was not willful and does not merit
exclusion of these damages.
[HR CONCLUSION

Based on the foregoing, Defendant’s motion in limine to exclude Plaintiffs' Claim for
Compensation for Time as an Element of Damages (MIL #2) should be denied. Not only
have Plaintiffs established that this category of damages is the foreseeable result of
Defendant's breach of contract, but also Defendant has failed to adequately demonstrate
that the discovery sanction of exclusion of evidence is an appropriate reaction to the
alleged discovery violations. Defendant’s have complied with N.R.C.P. 16.1 and presented
a calculation of Plaintiffs’ damages. As such, Plaintiffs respectfully request that the motion
be denied

DATED this 20" day of March, 2013,
JIMMERSON HANSEN, P.C.

. JIMMERSON, ESQ.
Nevdda State Bar No. 000264
LYNN M. HANSEN, ESQ.
Nevada State Bar No. 000244
{ JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 012598
415 So. Sixth St., Ste. 100
Las Vegas, NV 83101
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hersby certify that service of a true and correct copy PLAINTIFF'S OPPOSITION TO
DEFENDANT'S MOTION IN LIMINE TO EXCLUDE PLAINTIFFS' CLAIM FOR DAMAGES
IN THE FORM OF COMPENSATION FOR TIME (MIL #2) was made on the 20 day of
March, 2013, as indicated below:

X.. By first class mail, postage prepaid from Las Vegas, Nevada pursuant
to N.R.C.P. §(b} addressed as follows below

By facsimile, pursuant to EDCR 7.28 (as amended)

By receipt of copy as indicated below

Pat Lundvall, Esq.

Aaron D. Shipley, Esq.

MCDONALD CARANO WILSON, LLP
2300 W. Sahara Ave., Suite 1000

Las Vegas, NV 89102

Attorneys for Defendant

;
Fe

RSON HANSEN, PG,

An ehployee oF JIREME

212 -
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JIMMERSON HANSEN, P.C.

JAMES J. JIMMERSON, ESQ.
Nevada State Bar No. 000264
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 12599

415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
Telephone: (702) 388-7171
Facsimile: (702) 380-6406
i@iimmersonhansen.com
imi@jimmersonhansen.com
Attorneys for Plaintiff

JAMES WOLFRAM and WALT WILKES

DISTRICT COURT

CLARK COUNTY, NEVADA

JAMES WOLFRAM and WALT WILKES, )

Plaintiffs, i Case No.: A-10-6832338-C
V. ; Department No. |V
PARDEE HOMES OF NEVADA, ;

Defendant. i

AFFIDAVIT OF JAMES M. JIMMERSON, ESQ. IN SUPPORT OF PLAINTIFFS’

OPPOSITION TO DEFENDANT'S MOTION iN LIMINE TO PLAINTIFFS’ CLAIM FOR
DAMAGES IN THE FORM OF COMPENSATION FOR TIME (MIL #2)

I, JAMES M. JIMMERSON, ESQ., am over the age of eighteen (18) and am not a

party to this action. | am personally familiar with the facts set forth herein, with the
exception of those facts stated on information and belief and as to those facts, | believe
them o be true.

1. Your Affiant is an attorney at law, duly licensed to practice before all of the

Courts in the State of Nevada,
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415 South Sixth Streat, Suite 100, Las Vegas, Nevada B9101

JIMMERSON HANSEN, P.C.
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2. Your Affiant is an associate with the law firm of Jimmerson Hansen, P.C.,
attorneys retained to represent Plaintiffs, JAMES WOLFRAM and WALT WILKES, in the
above-captioned action.

3. Your Affiant has personal knowledge of the facts and circumstances
surrounding the issues discussed in the instant Motion and make this Affidavit based upon
said knowledge.

4. This Affidavit is made in support of Defendant’'s Motion in Limine to Exclude
Plaintiffs’ Claim for Damages in the Form of Compensation for Time (MIL #2) and is made
in good faith. !

5. Exhibit 1, the attached copy of the Commission Agreement dated September
1, 2004, is true and accurate.

6. Exhibit 2, attached copy of the letter from John Lash to James Wolfram and
Walt Wilkes dated March 14, 2008, is true and accurate.

7. Neither Defendant, nor its counsel served Plaintiffs with any interrogatories
or requests for admission and upon receiving Plaintiffs’ Fifth Supplement to their N.R.C.P.
16.1 disclosures in 2012 during the discovery period, Defendant failed to make any
requests for specification of Plaintiffs’ damages.

8. On February 28, 2013, your Affiant offered counsel for Defendant, Aaron Shipley,
to have Plaintiffs answer an intellrogatory on Plaintiffs’ claim for damages arising from their
time spent attempting to refrieve the documents and information owed to them under the
September 1, 2004 Commission Letter Agreement. Counsel for Defendant did not accept

the offer.

JA002424
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JIMMERSON HANSEN
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FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this 20" day of March, 2013,

- Z

]
J S M%ftﬁERSON, ESQ.

-

Subscribed and Swormn to me
this %4 ﬂ"day of March, 2013.

ALY JZa

Notary Public in and for said County
and State,

. SHAHANA M. POLSELLI
Naotary Public State of Navada
No. (8-8888-1
by Appt, Bxp. Dac. 18,2016 §

R R

L
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003D Wb Bdevnd, Bulie 1500
a8 Angales, Collomie B0036430E

March 14, 2008

Mr. Jin Wolfram

D & W REAL BSTATE, LIC
(formerly Award Realty Group)
212 Canyon Dy,

Mr, Walt Wilkes
GENERAL REALTY GROUP, INC.

212 Canyon Dr,
Las Vegas, NV Bgioy

Re: That certain hroker agreement dated September ¢, zo04 (the
“Agreement”}, by and between Pardee Homes of Nevada {(“Pardeeiand D
& W Real Estate, LLC (successor to Award Realfy Group) and Generanl
Realty Grou;:: Ine. (collectively “Brokers”); regarding the Coyote Springs
Devalopmen -

Gentlemen:

Thank you for your Februasy 1, 2008 correspondence, in which vou asgert that the
above-referenced Agreeinent is applicable to all transactions wﬁdm the Coyote
Springs development. Pardes respsctfully disagrees,

As you might expect, Pardee has reviewed the Agreement for clarification of ita
responsibilities for paying commissions, Pursuant to the Agresment, you are entitled to
only that compensation related to the Purchase Property snd the Option Property, es
those terms are defined in the Agreement, Pardee has aiready paid you more than Two
Million Dollars ($2,000,000) for your efforts on the Puschase Property. In additien, you
will receive one and one-half percent (1.5%) of the value of the Option Property that

Pardee purchases,

Pardes’s purchass of the Purchase Property and Option Property, both of which
intended for single family detached residential development, s a separate‘:nd dl;uﬁanqt

601

193
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i am hopaful thisiem provides the e%ariﬁcaﬁna need, Naturally, if thevs &,
additional Information to consider; ;:!ms pass Et slong. In the meantime, thank you for
your ongoing pmfwigsmi‘mmmy .
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Electronically Filed
03/21/2013 04.28:54 PM
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JIMMERSON HANSEN, P.C.

JAMES J. JIMMERSON, ESQ. CLERK OF THE COURT
Nevada State Bar No. 000264

LYNN M. HANSEN, ESQ.

Nevada State Bar No. 000244

JAMES M. JIMMERSON, ESQ.

Nevada State Bar No. 12599

415 South Sixth Street, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile: (702) 380-6406

ji@iimmersonhansen.com

imi@jimmersonhansen.com

Attorneys for Plaintiff

JAMES WOLFRAM and WALT WILKES

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES WOLFRAM and WALT WILKES,

)
Plaintiffs, ) Case No.: A-10-632338-C
) Depariment No. IV
V. )
)
PARDEE HOMES OF NEVADA, ) HEARING DATE:
) HEARING TIME:
Defendant. }
)

PLAINTIFFS’ MOTION FOR LEAVE TO FILE A SECOND AMENDED COMPLAINT

Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their counsel of
record, JAMES J. JIMMERSON, ESQ., LYNN M. HANSEN, ESQ. and JAMES M.
JIMMERSON, ESQ. of the law firm of JIMMERSON HANSEN, P.C. and hereby file this
Motion for Leave {o File a Second Amended Complaint. This Motion is based on the
pleadings and papers on file, the attached affidavit and exhibits, the Memorandum of
11
I
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Points and Authorities attached hereto and arguments of counsel at the hearing of this

Motion.

DATED this 21°" day of March, 2013.

JIMMERSON HANSEN, P.C.

2~ AMMERSON, ESQ.

> a#a State Bar No. 000264
LYNN M. HANSEN, ESQ.

Nevada State Bar No. 000244

JAMES M. JIMMERSON, ESQ.

Nevada State Bar No. 012589

415 So. Sixth St., Ste. 100

Las Vegas, NV 89101

Attorneys for Plaintiffs

NOTICE OF MOTION
TO: ALL INTERESTED PARTIES:
PLEASE TAKE NOTICE that the undersigned will bring MOTION FOR LEAVE TO
FILE A SECOND AMENDED COMPLAINT on for hearing before the above-entitled Court

onthe 23 day of May 2013, at the hour of 8 : 30 m., of said date, in

Dept. IV, or as soon thereafter as counsel may be heard.

DATED this 21% day of March 2013,

JIMMERSON HANSEN, P.C.

# JAMESH-JIMMERSON, ESQ.
Nevada State Bar No. 000264
iN M. HANSEN, ESQ.
Nevada State Bar No. 000244
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 012589
415 So. Sixth St., Ste. 100

Las Vegas, NV 89101
Attorneys for Plaintiffs
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MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS’ MOTION
FOR LEAVE TO FILE A SECOND AMENDED COMPLAINT

1. INTRODUCTION

Plaintiffs commenced this action against Pardee Homes of Nevada ("Pardeg”) on
December 29, 2010 with the filing of the Complaint. On January 14, 2011, within the time
to file an amended complaint as of right, Plaintiffs filed their Amended Complaint. To date
this is the pleading governing this action.

Plaintiffs now move the Court to grant them leave to further amend their Complaint
in order to more particularly plead special damages.’ As the Court heard during the oral
argument on the motions for summary judgment, Defendant contends that special
damages were not adequately pled in the Amended Complaint. However, the Court rightly
confirmed that after each claim for relief in the Amended Compiaint, Plaintiffs stated their
entitiement to attorney’s fees. See Exhibit 2 at 60:13-23, a true and correct copy of pages
58-87 from the transcript from the hearing on March 5, 2013, attached hereto. Despite this
fact, Defendant’s counsel argued that that was not enough under Sandy Valley Assoc. v.
Sky Ranch Estates Owners Assoc., 117 Nev. 848, 35 P.3d 964 (2001). Defendant's
counsel argued that the aitorney’s fees need to be specifically pled as special damages as
part of the relief. The colloquy was as follows:

THE COURT: 1| looked at the Complaint. After each cause of
action, they also say they are entitled fo atforney’s fees and
cosis. You are making a distinction that's not special damages
pled?

MS. LUNDVALL: That's correct. Because Sandy Valley tells
you you have to do more. Sandy Valley says you have to do
more.

THE COQURT: You have to plead more?

1

! Pursuant to EDCR 2.30, the proposed Second Amended Complaint is attached hereto as

Exhibit 1.
-4-
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MS. LUNDVALL: You have to plead more and you have to
plead them as special damages as part of the portion of relief.
/d.

Plaintiffs' position is that the Amended Complaint adequately alleges Plaintiffs’
damage claims, including their claim for attorney’s fees as damages. Plaintiffs’ defense of
the Amended Complaint on this issue is found in their Opposition to Defendant’s Motion in
Limine to Exclude Plaintiffs’ Claim for Attorney’s Fees as an Element of Damages (MIL #1).
However, in the event the Court finds that the Amended Complaint does not adequately
state Plaintiffs’ claims for attorney’s fees as damages, Plaintiffs bring this motion for leave
to file a Second Amended Complaint.

As the Court will see from comparing the Amended Complaint to the proposed
Second Amended Complaint, the only substantive changes are the damage claims under
each claim for relief and in the general prayer for relief. To the extent that Defendant
believes that Plaintiffs must use specific phrases such as "special damages” to satisfy the
pleading standard set forth in Sandy Valley, the Second Amended Compilaint does so.
Therefore, the Court should grant Plaintiffs’ Motion for Leave to File Their Amended
Complaint.

. LEGAL ARGUMENT

A. Legal Standard

As the Court is well aware, the decision to grant a parly leave to amend ifs pleading
lies with the sound discretion of the Court. See Whealon v. Sterling, 121 Nev. 662, 665,
118 P.3d 1241, 1244 (2005). Nevada Rule of Civil Procedure 15 sets forth the process for
how a party may move to amend its pleading and how the Court should consider such a

motion. N.R.C.P. 15 states in pertinent part:

(a) Amendments. A party may amend the party’s pleading once as
a matter of course at any time before a responsive pleading is served
or, if the pleading is one to which no responsive pleading is permitted
and the action has not been placed upon the trial calendar, the party
may so amend it at any time within 20 days after it is served.
Otherwise a party may amend the party's pleading only by leave of

-2-

JA002437




- Facsimile (702) 387-1187

JIMMERSON HANSEN, P.C.

415 South Sixth Street, Suite 100, Las Vegas, Nevada 89101

Telephone (702) 388-7171

W @ ~ ;M s W N -

[ A T T L N o T o o T s T " S G G Gy
B =~ ® ;b W ON e O N B W R e O

court or by written consent of the adverse parly; and leave shall be
freely given when justice so requires. ..

N.R.C.P. 15(a). The Nevada Supreme Court has adopted the federal standard in granting
leave under this Rule, holding that “leave to amend shall be freely given when justice so
requires; [and] this mandate is to be heeded.” Marschall v. City of Carson, 85 Nev. 107,
112, 464 P.2d 494, 498 (1970) (citing Forman v. Davis, 371 U.S. 178 (1962)). in applying
this standard, the Nevada Supreme Court stated in Stephens v. Southern Nevada Music
Company, 89 Nev. 104, 507 P.2d 138 (1873), “We have held that in the absence of any
apparent or declared reason—such as undue delay, bad faith or dilatory motive on the part
of the movant—ithe leave sought should be freely given.” /d. Consistent with this directive,
the Nevada Supreme Court has held that without a showing of prejudice resulting from the
amendment, it is well within the Court's discretion to freely grant leave to amend. See

Whealon, 121 Nev. at 666.

B. Justice Requires the Court Grant Plaintiffs Leave to File a Second
Amended Complaint

The Court should grant Plaintiffs’ Motion for Leave to Amend, since the request is
not made in bad faith or for the purposes of delay, and will not prejudice Defendant.
Plaintiffs have consistently claimed their entitlement to their attorney’s fees as a form
damages, even if Defendant misinterpreted the Amended Complaint. Defendant has been
on notice of Plaintiffs’ damage claims from the filing of the Amended Complaint, and has, in
the course of discovery, received copies of redacted billing and cost statements.

Furthermore, there would have been no need for this motion if Defendant did not
argue that Plaintiffs’ claims for special damages were not pled with enough specificity. Itis
in the hope of satisfying Defendant’'s concerns that this Motion is made. As such, no
argument can be made that Plaintiffs’ Motion is being made in bad faith or for an improper
purpose such as needless delay.

Finally, Defendant wouid not be prejudiced as a result of granting the Motion. As
referenced earlier, Defendant is in receipt of redacted billing statements, current as of

February, 2013. Additionally, since the subject of attorney’s fees will inevitably be

-3-
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examined due to the attorney's fees provision in the September 1, 2004 Commission Letter
Agreement, properly classifying them as damages does not disadvantage Defendant. This
is undisputed since Pardee’s counsel agrees (at least hypothetically), that if Plaintiffs
succeed in establishing Defendant's liability, they have also succeeded in demonstrating
that they have been harmed. From the March 5, 2013 hearing:

THE COURT: Say you didn't - hypothetically, okay, that

Pardee did breach, that they did not keep Mr. Wolfram and Mr.

Wilkes reasonably informed regarding payment of the

commissions. You are saying Pardee could breach that, but

you cannot find a scenario that there would be any damages

from that?

MS LUNDVALL: No. What 'm saying as far as under that type

of scenario, | suppose if's conceivable that if there’'s was a

party’s expectation that they had to go out and fry to seek

information, that there could be value placed upon that.
Exhibit 2, at 63:23-64:9. If counsel for Defendant believes, at least hypothetically, that
Plaintiffs would have been harmed and some value would have been lost as a result of
Defendant's breach, than Defendant will not be prejudiced by allowing the amendment.
Therefore, the Court should grant Plaintiffs’ Motion for Leave to File a Second Amended
Complaint.
1
i
i1
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. CONCLUSION
Pursuant to N.R.C.P. 15(a), the Court may grant leave to amend pleadings when
justice so requires. Because the proposed Second Amended Complaint will not prejudice
Defendant and is not made in bad faith, the Court should grant Plaintiffs’ Motion for Leave

to Amend Their Complaint. For the reasons set forth above, the Court should grant

Plaintiffs’ motion.

DATED this 21* day of March, 2013.

JIMMERSON HANSEN, P.C.

SAMESA). JIMMERSON, ESQ.
# Nevaia State Bar No. 000264
LYNN M. HANSEN, ESQ.
Nevada State Bar No. 000244
JAMES M. JIMMERSON, ESQ.
Nevada Bar No. 012599
415 So. Sixth St., Ste. 100
Las Vegas, NV 83101
Attorneys for Plaintiffs
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JIMMERSON HANSEN, P.C.
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CERTIFICATE OF SERVICE
| hereby certify that service of a true and correct copy PLAINTIFFS’ MOTION FOR LEAVE
TO FILE A SECOND AMENDED COMPLAINT was made on the 21* day of March, 2013,

as indicated below:

X __ By first class mail, postage prepaid from Las Vegas, Nevada pursuant
to N.R.C.P. 5(b) addressed as follows below

By facsimile, pursuant to EDCR 7.26 (as amended)
By receipt of copy as indicated below

Pat Lundvall, Esq.

Aaron D. Shipley, Esq.

MCDONALD CARANO WILSON, LLP
2300 W. Sahara Ave., Suite 1000

Las Vegas, NV 89102

Attorneys for Defendant

gﬂ;‘\,“‘ ,»“‘Lg,@w sgii) ) . gg‘??{\\
An employee of JIMMERSON HANSEN, P.C.
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418 South Sixth Street, Suite 100, Las Vegas, Nevada 88101

JIMMERSON HANSEN, P.C.
Telephone (702) 388-7171
838X ERYS

JIMMERSON HANSEN, P.C.

JAMES J. JIMMERSON, ESQ.
Nevada State Bar No. 000264
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 12589
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
Telephone: (702) 388-7171
Facsimile: (702) 380-6406
jii@iimmersonhansen.com
imi@jimmersonhansen.com
Attorneys for Plaintiff

JAMES WOLFRAM and WALT WILKES

DISTRICT COURY

CLARK COUNTY, NEVADA

JAMES WOLFRAM and WALT WILKES, )

Plaintiffs, § Case No.: A-10-632338-C
Y. § Department No. IV
PARDEE HOMES OF NEVADA, ;

Defendant. %

AFFIDAVIT OF JAMES M. JIMMERSON, ESQ. IN SUPPORT OF PLAINTIFFS’ MOTION
FORLEAVE TO FILE A SECOND AMENDED COMPLAINT

I, JAMES M. JIMMERSON, ESQ., am over the age of eighteen (18) and am not a

party to this action. | am personally familiar with the facts set forth herein, with the
exception of those facts stated on information and belief and as to those facts, | believe
them to be true.

1. Your Affiant is an attorney at law, duly licensed fo practice before all of the
Courts in the State of Nevada.

2. Your Affiant is an associate with the law firm of Jimmerson Hansen, P.C,,
aftorneys retained to represent Plaintiffs, JAMES WOLFRAM and WALT WILKES, in the

above-captioned action.
-
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3. Your Affiant has personal knowledge of the facts and circumstances
surrounding the issues discussed in the instant Motion and make this Affidavit based upon
said knowledge.

4, This Affidavit is made in support of Plaintiffs Motion for Leave to File a
Seond Amended Complaint and is made in good faith.

5. Exhibit 1, which is the attached copy of Proposed Second Amended
Complaint, is true and accurate.

6. Exhibit 2, which is the attached copy of pages 59-67 from the transcript from
the hearing on March 5, 2013, is true and accurate.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this 20" day of March, 2013.

. JIMMERSON, ESQ.

Subscribed and Sworn to me

L -

this<x | ~day of March, 2013.

,-“*‘N\‘ £
e “:& /.

oL il
G AE & OFTE i
X g ( A/ 7,

Hatary Public in and for said County

and State.

sharon A. Hill

pUBLIC
NSTATUELC

WWWV@M
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JIMMERSON HANSEN, P.C.
JAMES J. JIMMERSON, ESQ.
Nevada Bar No. 000264
jii@iimmersonhansen.com i
415 So. Sixth St., Ste. 100

Las Vegas, NV 88101

(702) 388-7171

Attorney for Plaintiffs

James Wolfram and Walt Wilkes

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES WOLFRAM,
WALT WILKES,

Plaintiffs, CASE NO.:A-10-632338-C
VS, ; DEPTNO.: IV

PARDEE HOMES OF NEVADA,

Defendant.

B e T S

SECOND AMENDED COMPLAINT

Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their
undersigned counse!l, James J. Jimmerson, Esqg. of the law firm of Jimmerson Hansen
P.C., for their Complaint states as follows:

GENERAL ALLEGATIONS

1. At all times relevant hereto, Plaintiffs James Wolfram and Walt Wilkes are
individuals who have resided in (I}lark County, Nevada.

2. That Plaintiff Wolfram has been assigned all of Award Realty’s rights, title
and interest in that certain Commission Letter dated September 1, 2004, and he is the real
party in interest in this case.

3 That Plaintiff Wilkes has been assigned all General Realty’s rights, title and
interest in that certafn Commission Letter dated Seplember 1, 2004, and he is the real

party in interest in this case.
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-3 At all times relevant hereto, Defendant Pardee Homes of Nevada (“Pardee”)
was a corporation registered in the state of Nevada.

5. Plaintiffs’ predecessors in interest, Award Realty and General Realty, and
Plaintiffs and Defendant have a financial relationship. Plaintiffs were real estate brokers,
dealing in real estate owned by Coyote Springs Investment LLC and being purchased by
Defendant. The relationship between Coyote Springs Investment LLC and Defendant was
governed by a certain Option Agreement for the Purchase of Real Property and Joint
Escrow Instructions, dated in May of 2004 ("Option Agreement”) and later amended and
restated on March 28, 2005. Plaintiffs and Defendant entered into an agreement entitled
“Commission Letter” dated September 1, 2004, which related to the Option Agreement and
governed the payment of commissions from Defendant to Plaintiffs for real estate sold
under the Option Agreement. For easy reference, Award Realty and General Realty and
Plaintiffs, are concurrently referred to as “Plaintiffs” herein.

6. Pursuant to the Commission Letter, Plaintiffs were to be paid a commission
for all real property sold under the Option Agreement.

7. Pursuant to the Commission Letter, Plaintiffs were to be fully informed of all
sales and purchases of real property governed by the Option Agreement. Specifically, the

Commission Letter stated:

Pardee shall provide each of you a copy of each written option
exercise notice given pursuant fo paragraph 2 of the Option
Agreement, together with the information as to the number of
acres involved and the scheduled closing date. In addition,
Pardee shall keep each of you reasonably informed as to all
matters relating to the amount and due dates of your
commission payments.

8. On or about April 23, 2009, Plaintiffs sent a letter to Defendant requesting
documents, which detail the purchases and sales of certain real property for which
Plaintiffs believe are part of the property outlined in the Option Agreement and, therefore,
property for which they are enfitled to receive a commission. A parcel map was also

requested to identify which properties had been sold.

2-
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g, Defendant replied to Plaintiffs’ April 23, 2008, letter with a letter dated July
10, 2008. The July 10 letter failed to provide the documents requested by the Plaintiffs.

10.  Plaintiffs once again requested the documenis from the Defendant in a letier
dated August 26, 2009. In that letier, Plaintiffs alleged that failure to deliver the requested
documents constituted a material breach of the Commission Letter.

11.  Defendant, after conversations with Plaintiffs, sent a two-page letter dated
November 24, 2009, with four attachments: 2 maps, a spreadsheet, and a map legend.
The letter attempted to explain jthe recent purchases or "takedowns” of real property by
Pardee.

12.  Plaintiffs relied upon Defendant’s representations made in the November 24,
2008 letter as being truthful and accurate.

13. Upon further inquiry, however, Plaintiffs have discovered that the
representations made by the Defendant in the November 24, 2009, letter were inaccurate
or untruthful. In response to their concerns, Plaintiffs sent another letter dated May 17,
2010 to Defendants, asking for additional information and further documentation of all
properties purchased by Defendant and sold by Coyote Springs Investment LLC. In that
letter, Plaintiffs alleged that the representations made in the November 24, 2009, letter
were believed to be inaccurate or untruthful after the Plaintiffs investigated the property
transactions and records in the Clark County Recorder's Office and Clark County
Assessor's Office. Plaintiffs further asked Defendant why it had instructed Francis Butler of
Chicago Tiile not fo release closing escrow documents regarding purchase of properties
from Coyote Springs.

14, Defendént responded to the May 17, 2010, letter with a letter dated June 14,
2010. In that letter, Defendant denied breaching the covenants contained in the
Commission Letter, but did not reply or address any particular concern, including, but not
limited to: the discrepancy beltween the representations made by Defendant in the
November 24, 2009, letter and information and records found in the Clark County

Recorder’'s Office and the Clark County Assessor's Office, the request as to why closing
-3-
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escrow documents were being withheld, and the request for all relevant closing escrow
i

documents.

15.  To date there has been no further documentation produced by Defendant for
the Plaintiffs regarding their concerns about the sales and purchases of real property by
Defendant from Coyote Springs Investment, LLC.

FIRST CLAIM FOR RELIEF
{Accounting}

16.  Plaintiffs incorporate each of the allegations contained within paragraphs 1
through 15 above.

17.  Plaintiffs have requested documents promised to them by Defendant in the
Commission Letter and have not received them. Specifically, the have requested: the
name of the seller, the buyer, the parcel numbers, the amount of acres soid, the purchase
price, the commission payments schedule and amount, Title company contact information,
and Escrow number(s), copy of close of escrow documents, and comprehensive maps
specifically depicting this property sold and would, with parcel number specifically
identified.

18.  Plaintiffs are entitled to an accounting and copies of the documents and
maps for all transfers of real property governed by the Option Agreement.

19.  As a direct, natural and proximate resulf of Defendant’s failure to account to
Plaintiffs, Plaintiffs have been 'forced to retain an attorney to prosecute this action.
Plaintiffs have therefore been damaged in the amount of the fees and costs expended to
retain the services on their attorney and are entitied to an award of reasonable attorney's
fees as special damages.

20.  As a direct, natural and proximate result of Defendant’s failure to account to
Plaintiffs, Plaintiffs have been forced to spend a significant amount of time and effort
attempting fo get the information owed to them from alternative sources. Plaintiffs have
therefore been damaged in the amount of their fair hourly rate in attempting to acquire the

information and documenis owed to them.
b
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21.  As a result of this action, Plaintiffs have been forced to bring this matter

before the Court. Plaintiff has be:en damaged in a sum in excess of $10,000.00.
SECOND CLAIM FOR RELIEF
{Breach of Contract}

22.  Plaintiffs incorporate each of the allegations contained within paragraphs 1
through 20 above as though said paragraphs are fully stated herein.

23. Plaintiffs have requested documents promised to them by the Defendant in
the Commission Letter and have not received them.

24. Defendant has a duty to honor its contractual obligations. Defendant has
failed and refused to perform its obligations pursuant to the terms and conditions of the
Commission Letter.

25.  As a direct, natura';i and proximate result of Defendant’s breach of contract,
Plaintiffs have been forced to refain an atforney to prosecute this action fo acquire the
documents owed to Plaintiffs. Plaintiffs have therefore been damaged in the amount of the
fees and costs expended io retain the services on their attorney and are entitled to an
award of reasonable attorney’s fees as special damages.

26.  As a direct, natural and proximate result of Defendant’s breach of contract,
Plaintiffs have been forced to spend a significant amount of time and effort attempting to
get the information owed to them from alternative sources. Plaintiffs have therefore been
damaged in the amount of their fair hourly rate in attempting o acquire the information and
documents owed to them.

27. As a result of Defendant's breach of contract, Plaintiffis have suffered
damages in the amount according to proof, in excess of Ten Thousand Dollars ($10,000).

THIRD CLAIM FOR RELIEF
{Breach of the Implied Covenant of Good Faith and Fair Dealing)
28. Plaintiffs reallege and incorporate herein each and every allegation

contained in paragraphs 1 through 25, inclusive, herein above.

-5-
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29.  Defendant Pardee owed, and continues to owe, Plaintiffs a duty of good faith
and fair dealing to do everything under the Commission Letter that Defendant is required fo
do to further the purposes of the Commission Letter and to honor the terms and conditions
thereof to the best of ifs ability.

30.  In doing the acts alleged herein, Defendant Pardee failed to act in good faith
and to the best of its ability, and also failed fo deal fairly with Plaintiffs, thereby breaching
its duties to so conduct itself and injuring Plaintiffs’ rights to conduct its business and its
ability to receive the benefits of the Commission Letter.

31.  As adirect, natura! and proximate result of Defendant's breach of the implied
covenant of good faith and fair dealing, Plaintiffs have been forced to retain an attorney to
prosecute this action to acquire the documents owed to Plaintiffs. Plaintiffs have therefore
been damaged in the amount of the fees and costs expended to retain the services on their
attorney and are entitled to an award of reasonable aftorney’s fees as special damages.

32.  As adirect, natural and proximate result of Defendant’s breach of the implied
covenant of good faifh and fair dealing, Plaintiffs have been forced to spend a significant
amount of time and effort attempting to get the information owed to them from alternative
sources. Plaintiffs have therefore been damaged in the amount of their fair hourly rate in
attempting to acquire the information and documents owed to them.

33. As a direct and p;'oximate result of Defendant’s breach of the covenant of
good faith and fair dealing, Plaintiffs have been damaged in a sum in excess of
$10,000.00.

1
Iy
i
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WHEREFORE, Plaintiffs pray as follows:

1.

accurate parcel map with Assessor’s Parcel numbers, and an accounting of all transfers or

fitle or sales.
2.

3
3
4.
5

For the documents promised to them including, but not limited to, an

For general damages in a sum in excess of $10,000.00.
For special damages in a sum in excess of $10,000.00
For cost of suit.

For reasonable attorney’s fees.

For such further relief as the Court deems proper.

DATED this day of March, 2013.

JIMMERSON HANSEN, P.C.

By
JAMES J. JIMMERSON, ESQ.

Nevada Bar No. 000264
ii@jimmersonhansen.com

415 So. Sixth St., Ste. 100

Las Vegas, NV 89101

(702) 388-7171

Attorney for Plaintiffs

JAMES WOLFRAM and WALT WILKES
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Option Property and, therefore, those future commissions
haven't come into fruition vet.

THE COURT: And they may net or they may?

MS. LUNDVALL: That's correct.

THE COURT: But vou agree that i1f they do
exercise, Pardee¢ does, they would be doing it owing to
Mr. Wolfram and Mr. Wilkes?

MS. LUNDVALL: That would be correct as to
the --

THE COURT: That's not in dispute with Pardee,
Pardee agrees to that?

MS. LUNDVALL: That's correct.

As to the second point, Your Honor, that is
this, they claim that they should be entitled then to
their personal efforts in trying to investigate this
case. We brought to the Court's attention the case law
that says that that is not a contract damage and they
are not entitled to recovery of that.

THE CQURT: I understand what you are saying.

MS. LUNDVALL: Mr. Wolfram says, I had to spend
some time digging around as far as in public records, I
had to look as far as in Clark County and Lincoln
County, and my time has value and, therefore, I think I
should ke entitled teo recovery of the value of my time.

Number one, that's cutside the contract and,

Jennifer D, Church, CCR No. 568
’ PDistrict Couxt, Dept. IV

JA002453




10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24
25

60

therefore, is he's not entitled to recovery. And, boy,
every single c¢lient I ever had would love to be
compensated for their time involved in litigation, but
it's just simply not a recoverable item.

The third thing then, as to the attorneys' fees
component, is that the only way that damages, attorneys’
fees are special damages, separate and apart from a cost
of litigation under Sandy Valley, is if, number one,
they are speeifically pled and specifically proven.

They have not specifically pled attorneys' fees as
special damages.

Now, if, in fact =-=-

THE COURT: I loocked at the Complaint. After
each cause of action, they alsc say they are entitled to
attorneys' fees and costs. You are making a distinction
that's not special damages pled?

MS. LUNDVALL: That's cﬁrrect. Because Sandy
Valley tells‘you you have to do more. Sandy Valley says
you have to do more.

THE COURT: You have to plead more?

M5. LUNDVALL: You have to plead more and you
have to plead them as special damages as part of the
portien of the relief.

Like in this particular case, there’'s an

attorney fee provision. Sandy Valley has two lines of

Jennifer D. Churxrech, CCR HNo. 568
District Courxrt, Dept. IV
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opportunity for recovery on attorneys' fees. They are
elther a special daniage that reguires special pleading,
special proof, special discovery.

THE COURT: Which would put like, required in
the contract, you can get attorney fees?

MS. LUNDVALL: ©No. I don't mean to interrupt,
but Sandy Valley makes clear that if there's a statute,
a rule, or a contract provision.

THE COURT: That's what I was saying, that
provides for it, like what we just heard on the default
judge. The reason they get attorneys' fees is because
part of the lease was they could get attorneys' fees,
That's what you are saying?

MS. LUNDVALL: Absclutely.

THE CQURT: That's what I meant by --

M5.' LUNDVALL: That’'s what I mean. But that is
done through post motion practice then. In other words,
there would be an cpportunity for either side to come to
the Court and to say that they --

THE COURT: ' They want attorneys® fees.

M3. LUNDVALL: That's correct.

THE COURT: Was that not in the Option
Agreement?

MS. LUNDVALL: The Commission Agreement that's

at issue has.a provision dealing with attorneys' fees,.

Jennifer UD. Church, CCR No. 568
District Court, Dept. IV
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THE COURT: , Ckay. And that doesn't apply then
in this case? |

MS. LUNDVALL: Not unless, in fact, that they
are the prevailing party.

THE COURT: I understand that. But what vyou
are saying, they can be the prevailing party and get
attorneys’ fees. That's not part of their damages of
their cause of action?

MS. LUNDVALL: That's correct, Your Honor.

THE COURT: That's the distinction. Okay.

MS., LUNDVALL: And with the acknowledgment by
the plaintiffs in their opposition then that it's only
future commissions then that is at issue -~

THE COURT: Let me ask this -- and I grappled
with this. Let's say hypothetically that there was a
breach in Pardee shall keep each of you reasocnably
informed as to all matters relating the amount due dates
of your commission payments. Let's say that that was a
breach. What would‘be their damages for that then?

MS. LUNDVALL: Well -~

THE COURT: I mean, you are saying they could
breach the contract, that section, and there's no
damages.

MS. LUNDVALL: Well, what I'm saying 1s that --

THE COURT: No damages would flow from that.

Jennifer D. Churech, CCR No. 568
District Court, Dept. IV

EITLETITN
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S AN

MS. LUNDVALL: If, in fact, Pardee had taken
the position, Hey, guys, we don't owe you anything
more ==

THE COURT: But when you use the word
“reasonably informed," that always -- it's usually a
questicon fact that has to be found by the trier of fact,
whether it's bench. And the trier of fact, whether it's
the judge or the jury, could say, Pardee, I don't think,
based on six letters or whatever, that that did not keep
Mr. Wolfram and Mr. Wilkes reasonably informed. What
damages are you saying would flow from that? Nothing?

MS. LUNDVALL: Well, what I'm saying is this,
Your Honor, if, in fact, Pardee did not pay these
gentlemen through eécrow, because all of thelr payments
were through escrow --

THE COURT: I understand that. What you are
saying is -~ I don't mean to cut you off. But what you
are saying is you don't think there's a factual basis
that the trier of fact could find that they weren't kept
reasonably informed, I understand.

But let's say hypothetically -- I mean, you
naver know. The trier of fact could say -~ that's what
I'm just trying to figure out legal-wise. Say you
didn't ~~ hypothetically, okay, that Pardee did breach,

that they did not keep Mr. Wolfram and Mr. Wilkes

Jennifer D. Church, CCR No. 568
DPDistrict Court, Dept. IV
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reasonably informed regarding payment of the
commissions. You are saying Pardee could breach that,
but you cannot find.a scenario that there would be any
damages from that?

MS. LUNDVALL: WNo. What I'm saying as far as
under that type of a scenario, I suppose it's
conceivable that 1f there's was a party's expectation
that they had to go out and try to seek information,
that there could be a value then placed upon that.

THE COURT: That goes back to what they are
alleging, that, I had to go look for information or =-- I
was trying to find =~ and you can understand, these are
big numbers. Everybody -- you know, I lock in the
perspective they had a very limited role in this. I
understand that. And it certainly made sense that after
that first meeting, Pardee has a group of attorneys,
that obviously CSI would have a group of attorneys, that
it would be beyond the expertise of Mr. Wilkes and
Mr. Wolfram.

and, in fact, I think one of them testified
Mr. Lash said, I don’t need you to be involved,
really =~- which makes sense. They don't have the
expertise to give anything -- to add anything to coming
to a resolution on whether Pardee would buy or do

options. I understand all that.

Jennifer D. Church, CCR No. 5468
District Court, Dapt, IV
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But also you look in terms, their limited role
also gave them limited understanding as te what occurred
in all these meetings. And, I mean, I read through the
Option Agreement. You probably have. It's very
difficult, as you can imagine. I'm just looking at in
that term.

So all right. That does help me, though.

MS. LUNDVALL: From this perspective, as far as
far as -- you know,!let’s make the assumption that
Mr. Wolfram and Mr. Wilkes had never seen a contract
before and that they were very limited as far as to what
their understanding was. And let's say that they were
uncertain --

THE CQURT: Let's say they needed information
so they weren't uncertain.

M5. LUNDVALL: And that they sent a letter to
Pardee and they say, Jeez, have you guys taken down any
Option Property? Aﬁd Pardee says, No, we haven't.

Okay, because that's what Pardee did. But what
Mr. Wilkes and Mr, Wolfram say is, We don't trust them.

THE COURT: I was going to use that expression.
So basically Pardee is saying, "Trust me."

MS. LUNDVALL: And the point being is this:
It's once again back to how do you prove a negative?

Sc¢ they go and they seek counsel. Counsel is

Jannife¥ D. Church, CCR No. 568
District Court, Dept., IV

JA002459




18
19
20
21
22
23
24
25

66

going to be able to explain to them what the provisions
are within the Commission Agreement. And counsel should
be able to say, All right, Purchase Property Price, did
you guys get your commissions on the $84 million? The
answer to that, as they told us, Yeah, we did.

And they then get as far as loocking at this
Option Property, and if counsel's got to go then to the
Option Agreement and the amended Option Agreement that
their Complaint says that they had, what are they going
to f£ind? They are going to say, Okay, there has to be a
designation.

All right, CSI, you got any tentative maps
whereby you've designated some additional single family
homes?

Number two, they are going to see a written
notice. Is there a written exercise notice out there?
No. Is there an Option Property deed? There's no
Option Property deed. Where would that be found?

That's a métter of -- would be a matter of public
record. And if none of that exists there, then that's a

pretty good indication that maybe Pardee was to be

trusted.

THE COURT: That there wasn't any.

MS. LUNDVALL: So that's the point. It's the
classic: How do you prove a negative?

Jennifer DP. Church, CCR WNo. 568
District Court, Dept. IV
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THE COURT: ©Or how much do you need to give to
be reascnably informed?

MS. LUNDVALL: 8o from that perspective, it's
back to when Pardee sits back and says, you know, We've
told you, I know you don't trust me, but then there's
the option to look at all of these documents that would
have existed. Because they are all land transactions,
statute of frauds wduld reguire them all to be in
writing. And then for the world to be able to take
notice of them, what do you do? You've got to take a
look then at what has been recorded with the recorder's
coffice.

THE COURT: Then tell me also, because -~ what
is this 120,000 difference or something? I looked
through everything. I was trying to find out. They
actually got that; correct? They got an addition -~ at
least my understanding, they testified they did. Where
did that come from or what was that related to, if,
following your, Here's the commission letter, here's --
what was that for?

MS&. LUNDVALL: This is why we haven't taken
advantage of, that =-- netwithstanding the fact of what
their testimeony was, that's what they testified to in

deposition -~ when you go back through then the escrow

records -~

Jennifexr B, Church, CCR No. 568
District Court, Dept. IV
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RESPONSE TO REQUEST NO. 2:

Without waiving the sforementioned objections, see Pardes’s NRCP 16.1 disclosures:
Bates Nos. PH 000111-000116; and PH 000141-000151.

Discovery is ongoing and Pardee hss not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
response to this request.

REQUEST NG, 3:
Flease produce all parcel maps or maps of any kind evidencing all sales, gifis, transfers

or assignments of all real estate from Coyote Springs to Pardee Homes from the beginning of

their relationship through the present date,

Without waiving the aforementioned objections, see Pardes’s NRCP 16.1 disclosuges:
Bates Nos. PH 000111-000116; and PH 000141-000151,

Discovery is ongoing and Pardee has not yet completed its investipation of all of the
circumstances relating o this dispute, Therefore, Pardee reserves the right to supplement its
response to this request.

REQUEST NO. 4:

Please produce copies of all documents of sales, pifts, transfers, assignments, and all
escrow insiructions and settlement statements for all transfers of real estate, including sales,
gifts, transfers or assignments, from Coyote Springs to Pardes Homes, from the beginning of the
relationship to the present date,

RESPONSE TO REQUEST NG, 4:

Without waiving the aforementioned objections, see Pardee’s NRCP 14.1 disclosures:
Bates Mos. PH 000128-000131; and PH 000238-000241.

Discovery is ongoing and Pardee has not yet completed ifs investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the vight to supplement its

response o this request.
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REQUEST NO. §:
Please produce copies of all deeds of any type from Coyote Springs to Pardee Homes for

any real estate sold, gifted, transferred or assigned at any time from Coyote Springs to Pardes
Homes from the beginning of the relationship through the present date.
RESPONSE TO REQUEST 5t

Without waiving the aforementioned objections, Pardee does not currently have any
documents that are responsive to this request.

Discovery is ongoing snd Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement is
response {o this request.

REQUEST NO. 6:

Please produce copies of all books of account, ledgers, boolkeeping records or any other
documents maintained by Pardee Homes in the ordinary course of their business evidencing
payments made by Pardes Homes to Coyote Springs for any and all purchases, transfers or
assignments, or receipt by gift of real estate from Coyote Springs to Pardee Homes.
RESPONSE TO REQUEST NG, &

Without waiving the aforementioned objections, see Pardee’s NRCP 16.1 disclosures:
Bates Nos. PH 000111-000116; PH 000128-000131; and PH 000238-000241.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
response {o this request,

REQUEST NO. 7

Please produce copies of any and all books of account, ledgers, bookkeeping records or
any other documents maintained in the ordinary course of business by Pardes Homes reflecting
all calculations, or computations evidencing or demonstrating Pardes Homes’ calculation of
commissions owed by it to Plaintiffs, as well as all records evidencing payments of the same

from Pardee Homes o Plaintiffs,
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Without waiving the aforementioned objections, see Pardee’s NRCP 16,1 disclosures:
Baies Nos. PH 000111-000116; PH 000128-000131; and PH 000238-000241.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right lo supplement s
response 10 this request.

REQUEST NO. 8:

Please produce copies of all checks, wire transfers, cashier’s checks, or any evidence of
payments from Pardee Homes to Award Realty, General Realty, James Wolfram andfor Walt
Wilkes relating to any and all sales, gifis, transfors or assignments of real estate from Covote
Springs to Pardee Homes.
RESPONSE TO REQUEST NG, 8:

Without waiving the aforementioned objections, see Pardee’s NRCP 16.1 disclosures:
Bates Nos. PH 000111-000116; PH 000128-000131; and PH 000238000241,

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
response to this reguest.

Dated thistig Phay of Ootober, 2011,

McDONALD CARANQ WILSON LLP

f-’{&%&?@

PAT LUNDVALL (#37610

AARON D. SHIPLEY (#8258}

2300 West Sahars Avenue, Suite 1000

Las Vepas, Nevads 89102

Attorneys for Defendant Pardes Homes of Nevada
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CERTIFICATE OF BRBVICE
I HERERY CERTIFY that { am an eroployee of McDonald Carano Wilson LLP and that
on the M ‘fg&y of Qciober, 2011, I served a true and comect copy of the foregoing
DEFENDANT PARDEE HOMES OF NEVADA’S RESPONSES TO PLAINTIFES
FIRST HEQUEST FOR PRODUCTION OF DOCUMENTS via US Mail on the following:

James J. Jimmerson

Amands J, Brookhyser
JIMMERSON, HANSEN, P.C.
4135 8. Sixth Street, Ste 100
Las Vegas, NV 89108
Astarasy for Plaintiffs

m &L E”mww

An Emploves of McDonald Carano Wilson LLP

FEREEL 9]
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RESP

PAT LUNDVALL

Nevada Bar No. 3761

AARON D. SHIPLEY

Nevada Bar No. 8258

McDONALD CARANQO WILSON LLP
2300 West Sahara Avenue, Suite 1000
.as Vegas, Nevada 89102

(702) 873-4100

(702) 873-9966 Facsimile
lundvall@mecdonaldcarano.com
ashipley@mecdonaldearano.com
Attorneys for Dejendant

Pardee Homes of Nevada

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES WOLFRAM, CASE NO.: A-10-632338-C
WALT WILKES DEPTNO.. [V

Plaintiffs, DEFENDANT PARDEE HOMES OF
Vs, NEVADA’S RESPONSES TO
PLAINTIFFS’ SECOND REQUEST
FOR PRODUCTION OF
DOCUMENTS

PARDEE HOMES OF NEVADA,
Defendant.

Defendant Pardee Homes of Nevada (“Pardee”), by and through its counsel, McDonald
Carano Wilson LLP, hereby submits the following responses to Plaintiffs’ Second Request for
Production of Documents (“Requests”). Discovery and investigation are continuing and Pardee
reserves the right to supplement and amend these responses.

GENERAL RESPONSES AND OBJECTIONS

1. These responses are made solely for the purpose of this action,

2. Paredee reserves the right to make any and all evidentiary objections to the
introduction of any of these responses and/or any information contained therein (including,
without limitation, documents) into evidence at any hearing in this case or otherwise. Each
response is subject to all objections as to compelence, relevance, maleriality, propriety,
admissibility, and exclusion of any statement herein as if any portion of the requests were asked

of, or if any statement contained herein was made by, a witness present and testifying in court,
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all of which objections and grounds are reserved and may be interposed at the time of any
hearing or trial in this matter. Plaintiff should not imply or infer the admission of any matter
from these responscs or any information produced, except as explicitly stated.

3. These responses are based upon information presently known and ascertained by
Paredee. However, Pardee has not yet completed his investigation of all of the circumstances
relating to this dispute and has not completed discovery or preparation for trial in this matter.
Accordingly, the responses herein are submitted without prejudice to utilizing subsequently
discovered or recalled information. Pardee reserves the right to amend, add to, delete from, or in
any other manner modify these responses after it has completed his discovery and investigation
efforts and has ascertained all relevant facts.

4. Pardee objects to each request (and any portion thereof) to the extent that it
purports to call for privileged information, including information protected by the attorney-client
privilege, work product doctrine, and/or investigative privilege. Pardee’s attorneys join in these
objections to the extent that the right to protect information from discovery belongs to those
attomeys. In making his responses to the requests, and/or in producing documents for
inspection and/or copying, Pardee will not produce any such information.

5. Pardee objects to each request (and any portion thereof) 1o the extent that it seeks
the disclosure of the identities of, or any work generated by, non-testifying consulting experts
retained by or at the direction of Pardee’s attorneys in anticipation of preparation for this and/or
other threatened or pending litigation in connection with the rendering of legal advice to Pardee.
Pardee’s attorneys join in these objections to the extent that the right to protect information from
discovery belongs to those attorneys. In making its responses to the requests, and/or in
producing documents for inspection and/or copying, Pardee will not produce any such privileged
items.

6. Pardee objects to each request (and any portion thereof) to the extent that it is
overly or unduly burdensome, vague, ambiguous, unintelligible, uncertain, incomprehensible,
compound, oppressive, intrusive of the privacy or proprietary rights of Pardee and/or third

parties, overbroad, irrelevant, not reasonably calculated to lead to the discovery of admissible
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1 || evidence, fails to identify the information requested with reasonable or adequate particularity, or

2 || seeks to impose upon Pardee burdens beyond those established under the Nevada Rules of Civil
3 || Procedure or Nevada law.

4 7. Pardee has performed a reasonable inquiry in search of information as required
5 || by the Nevada Rules of Civil Procedure and has made every reasonable effort to locate the

6 Il information described herein. which effort has been made in good faith. Pardee cannot affirm,
7 || however, that “all” such information has been supplied. Although Pardee believes that all such
8 || information has been produced that is within Pardee’s possession and/or control, Pardee will
9 || supplement these responses in accordance with the applicable discovery rules in the event that

10 | Pardee discovers that it has inadvertently failed to provide information within its responses.

e
-
=

11 8. Pardee objects to each request that uses language such as “each and every” or
12 || similar broad language. Such requests are onerous, burdensome, harassing, prejudicial, and
13 || overly broad. Each request asking “any” and “all” or “each and every” is objectionable and such
14 || an inquiry, in essence, is a request for evidence and not discoverable information. See, e.g.,
15 | United States v. Renault, Inc., 27 F.R.D. 23, 26-27 (S.D.N.Y. 1960). Moreover, Pardee has no

16 || possible means of making the all-encompassing identifications that such a broadly-worded

PO, BOX 2670 « RENQ, NEVADA HO505. 2650
PHONE 775-788.2000 « FAX 775 7BA. 2020

17 || request requires.

18 9. Pardee objects to each request (and any portion thereof) to the extent that it seeks

100 WEST LIBERTY STREFT 10" FLUOX » RERC. NEVADA B0

McDONALD-CARANO-WILSON

19 || to impose a burden upon Pardee to search for information or documents in the possession,
20 || custody, or control of persons or entities other than Pardee for the reason that such a request is
21 || overly broad and beyond the scope of discovery allowed by the Nevada Rules of Civil
22 || Procedure. Pardee also objects to any request that seeks to require it to search for documents or

23 || information in the possession, custody, or control of unnamed persons or entities other than

24 || Pardee, including, but not limited to, information that is in the possession, custody, or control of
25 || public entities, for the reason that such a request is unduly burdensome, expensive, harassing,
26 || and beyond the obligations imposed upon Pardee by the Nevada Rules of Civil Procedure.

- 27 10.  As stated above, Pardee objects 1o all requests to the extent that such requests call

28 || for the production of privileged and/or protected information. In the event that Pardee
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unintentionally produces information that is privileged and/or protected, such production is
inadvertent and made without the intenl to waive Pardec’s privileges and/or protections
applicable thereto. In the event that privileged and/or protected information is unintentionally
produced, Pardee requests that all such information (including copies of any documents) be
promptly returned to Pardee or its attorneys of record, and Pardec expressly reserves all
objections to any use of such information in this litigation.

11.  The restatement of any specific objection in the context of these responses shall
not be construed to imply waiver of any unstated objections addressed by these General
Objections, or any other applicable privilege or exemption from discovery and the counterparts
under the laws of any jurisdiction that may be applicable.

Subject to and without waiving the aforementioned general objections, Pardee responds
as follows:

DOCUMENT REQUESTS AND RESPONSES
REQUEST NQ. 9:

Please produce any and all legal descriptions and parce] numbers for all parcels sold,
gifted, transferred, or assigned by Coyote Springs Investments, LLC to Pardee Homes from the
beginning of their relationship through the present date.

RESPONSE TO REQUEST NO. 9:

Pardee objects to this request to the extent that it seeks documents or information in the
possession, custody, or control of unnamed persons or entities other than Pardee, including, but
not limited to, information that is in the possession, custody, or control of public entities or
agencies. Without waiving this and/or any of the additional aforementioned objections, see
Response 1o Request No. 1 in Pardee’s Responses to Plaintiffs’ First Request for Production of

Documents.
Discovery is ongoing and Pardee has not yet completed its investigation of all of the

circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its

response to this request.
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REQUEST NO. 10:

Please produce copies of any and all copies of all parcel maps in the possession of
Pardee Homes evidencing the real estate subject to any wrilten agreement, sales agreement,
purchase agreement, option agreement or assignment agreement between Coyote Springs
Investments, LLC and Pardce Homes, regardless of when said parcel maps were created.

RESPONSE TO REQUEST NO. 10:

Pardee objects to this request to the extent that it seeks documents or information in the
possession, custody, or control of unnamed persons or entities other than Pardee, including, but
not limited to, information that is in the possession, custody, or control of public entities or
agencies. Without waiving this and/or any of the additional aforementioned objections, see
Responses to Requests Nos. 2 and 3 in Pardee’s Responses to Plaintiffs’ First Request for
Production of Documents.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating 1o this dispute. Therefore, Pardee reserves the right to supplement its
response 10 this request.

REQUEST NO. 11:

Please produce any and all copies of sales agreements, purchase agreements, option

apreements, letter agreements, commission agreements, or any amendments, addendums or
additions thereto entered into by Coyote Springs Investments, LLC and Pardee Homes from the
beginning of their relationship to the present date

RESPONSE TO REQUEST NO. 11:

Without waiving the aforementioned objections, see Pardee’s NRCP 16.]1 disclosures:
Bates Nos. PH 000001-000080; PH 000081-000090; PH 000091-000093; PH 0001 52-000232.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute, Therefore, Pardee reserves the right to supplement its

response to this request.
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REQUEST NO. 12:

Please produce any and all exhibits of the Option Agreement for the Purchase of Real
Property and Joint Escrow Instructions, including but not limited to, Exhibit A-1 and A-2 of the
Option Agreement for the Purchase of Real Property and Joint Escrow Instructions.

RESPONSE TO REQUEST NO. 12:

Without waiving the aforementioned objections, see¢ Pardee’s NRCP 16.1 disclosures:
Bates Nos. PH 000047-000080; PH 000200-000232.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
response 1o this request.

REQUEST NG. 13:

Please produce any and all BLM Reconfiguration documents as to any and all parcels, as
set forth within Paragraph A, Page 1 of the Option Agreement, did occur (sp?)
RESPONSE TO REQUEST NO. 13:

Pardee objects to this request to the extent that it is unclear what is being requested.
Further, Pardee objects to the extent that it seeks documents or information in the possession,
custody, or control of unnamed persons or entities other than Pardee, including, but not limited
10, information that is in the possession, custody, or contro} of public entities or agencies.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
response to this request.

REQUEST NO. 14:

Please produce any and all maps or exhibits that defines (sp?) the "Entire Site" as
referenced in Paragraph A, Page | of the Option Agreement for the Purchase of Real Property

and Joint Escrow Instruction.

RESPONSE TO REQUEST NO. 14:

Without waiving the aforementioned objections, see Pardee’s NRCP 16.1 disclosures:

Bates Nos. PH 000048-000050.
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Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
respanse 1o this request.

REQUEST NO. 15:

Please produce any and all recorded maps of any final subdivision map and all copies of

all easements effecting the same.

RESPONSE TO REQUEST NO. 15:

Pardee objects to this request to the extent that it seeks documents or information in the
possession, custody, or control of unnamed persons or entities other than Pardee, including, but
not limited to, information that is in the possession, custody, or control of public entities or
agencies.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating 10 this dispute. Therefore, Pardee reserves the right 1o supplement its
response 10 this request.

REQUEST NGO, 16:

Please produce all documents, including maps, evidence, and initial purchase closing set

forth in the Option Agreement.

RESPONSE TO REQUEST NO. 16

Without waiving the aforementioned objections, see Responses to Request Nos. 2, 3, 4,
and 5 in Pardee’s Responses to Plaintiffs’ First Request for Production of Documents.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its

response to this request.

REQUEST NO. 17:

Please produce any and all documents, escrow instructions, parcel maps, settlement
statements, closing documents evidencing buyers’ interest of its option to purchase a portion of
the Option Property as set forth within the general meaning of Paragraph 9 of the Option

Agreement.
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RESPONSE TO REQUEST NO. 17:

Without waiving the aforementioned objections, Pardee does not currently have any
documents that are responsive to this request.

Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
response to this request.

REQUEST NO. 18:

Please produce any and all correspondence belween Pardee Homes, and any of its
officers, directors, representatives, lawyers to Plaintiffs’, Plaintiffs’ agents, representatives or
lawyers, from the beginning of this litigation to the present date, including all emails, text
messages, or the like.

RESPONSE TO REQUEST NO. 18:

Pardee objects to this request to the extent that it purports to call for privileged

information, including information protected by the attorney-client privilege, work product
doctrine, and/or investigative privilege

REQUEST NQO. 19:

Please provide a list of witnesses you intend to call at the time of trial, and a synopsis of

each witness’ testimony,

RESPONSE TO REQUEST NO. 19:

Without waiving the aforementioned objections, see Pardee’s NRCP 16.1 disclosures.
Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
response to this request.

REQUEST NO. 20:

Please provide a list of the documeni(s) or exhibit(s) you intend to use at trial, and a

synopsis of the contents of such document(s) or exhibit(s), what each document or exhibit is
being used 1o prove, and what the name of the witness who will laying the foundation for such

document(s) or exhibit(s).
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Without waiving the aforementioned objections, see Pardee’s NRCP 16.1 disclosures.
Discovery is ongoing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right 1o supplement its
response 1o this request.

REQUEST NO. 21

Please provide the name of each and every expert you intend 1o call at the time of trial,
the occupation of said expert witness and a synopsis of his or her testimony.
RESPONSE TO REQUEST NGQ. 21

Without waiving the aforementioned objections, see Pardee’s NRCP 16.1 disclosures.
Discavery is ongeing and Pardee has not yet completed its investigation of all of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement its
response to this request.

Dated this%day of January, 2012.
McDONALD CARANO WILSON LLP

A o <

PAT LUNDVALL (#3761) \_

AARON D. SHIPLEY (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of Nevada
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CERTIFICATE OF SERVICE

] HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP and that
on lbﬁjsi; : *{l@r o'fﬂ.lanu%?' 2012, 1 served a true and correct copy of the foregoing
DEFENDANT PARDEE HOMES OF NEVADA’S RESPONSES TO PLAINTIFFS’
SECOND REQUEST FOR PRODUCTION OF DOCUMENTS via US Mail on the

following:

Lynn M. Hansen

Amanda J. Brookhyser
JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
Las Vegas, NV 89101
Anorney for Plaintiffs

An[E{‘nploye%f}McDonalfd Carano Wilson LLP
.-

240994
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LIST OF DOCUMENTS PROVIDED BY DEFENDANT

Based on information reasonably available, the following categories of documents are in

Defendant’s possession, custody or control and may be used by it to support its claims or

defenses.

Beg Bates
Number

End Bates
Number

Document Description

PH 000001

PH 000080

Amended and Restated Option Agreement for the
Purchase of Real Property and Joint Escrow
Instructions dated March 28, 2005

PH 000081

PH 000090

Amendment No. 2 to Option Agreement for the
Purchase of Real Property and Joint Escrow
Instructions dated August 31, 2004

PH 000091

PH 000093

Amendment to Option Agreement for the Purchase of
Real Property and Joint Escrow Instructions dated
July 28, 2004

PH 000095

PH 000098

Coyote Springs Property Maps

PH 000099

PH 000101

Letter to Charles Curtis from Jim Jimmerson re
Coyote Springs Real Estate Commissions dated
August 26, 2009

PH 000102

PH 000104

Letter to Jim Stringer from Jim Jimmerson re
Wolfram Award Realty Group v. Pardee Homes
dated April 23, 2009

PH 000105

PH 000106

Letter to Jim Stringer from Jim Jimmerson re Jim
Wolfram Award Realty Group and Walt Wilkes
General Realty - Pardee Homes dated May 19, 2009

PH 000107

PH 000123

Letter to Jon E. Lash from Jim Jimmerson re Coyote
Springs Real Estate Commissions dated May 17,
2010

PH 000124

PH 000127

Letter to Jim Wolfram from John Lash dated
November 24, 2009

PH 000128

PH 000131:

Letter to Jim Wolfram from Jim Stringer re Amended
and Restated Option Agreement for the Purchase of
Real Property and Joint Escrow Instructions dated as
of March 28, 2005, as amended (the "Agreement"),
between Pardee Homes of Nevada ("Pardee™) and
Coyote Springs Investment LLC (the "Coyote") dated
April 6, 2009

PH 000132

PH 000132

Letter to Jim Jimmerson from Charles Curtis re
Coyote Springs Real Estate Commissions dated July
10, 2009

4
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Beg Bates
Number

End Bates
Number

Document Description

PH 000133

PH 000134

Letter to Walt Wilkes and JYim Wolfram from Jon
Lash re Letter Agreement dated September 1, 2004
(The "Commission Agreement”) between General
Realty Group, Inc. and Award Realty Group
(Collectively "Brokers") and Pardee Homes of
Nevada ("Pardee”) dated August 23, 2007

PH 000135

PH 000138

Letter to Walt Wilkes and Jim Wolfram from Jon
Lash re Option Agreement for the Purchase of Real
Property and Joint Escrow Instructions dated as of
June I, 2004, as amended (the "Option Agreement™)
between Coyote Springs Investment LLC ("Coyote")
and Pardee Homes of Nevada ("Pardee") dated
September 1, 2004

PH 000139

PH 000140

Letter to John Lash from Jim Wolfram dated
February 1, 2008

PH 000141

PH 000144

Letter to John Lash from Jim Wolfram enclosing a
map of purchases on Coyote Springs dated April 21,
2010

PH 000145

PH 000151

Maps of Coyote Springs

PH 000152

PH 000232

Option Agreement for the Purchase of Real Property
and Joint Escrow Instructions

1. Privilege log attached hereto.

2. Any and all documents and/or other tangible things identified and/or produced by

any other party, person, or entity in connection with the above-captioned lawsuit.

3. Any and all documents and/or other tangible things identified and/or produced in the

course of any discovery in the above-captioned lawsuit.

4. Any and all documents and/or tangible things identified in or attached to any

pleadings and/or other papers filed by any party, person, or entity in connection with the above-

captioned lawsuit,

Defendant reserves the right to amend, supplement, or add to this 16.1 disclosure to

include any other documents or persons or entities that may have information relevant to the

issues of this case, including without limitation expert, impeachment, or rebuttal witnesses.

JA002407




0

MCDONALD-CARANO-WILSON

=
-
-

100 WEST LIBERTY STREET, 10™ FLOOR » RENO, NEVADA 89501

PO, BOX 2670 » RENOD, MEVADA 895052670
PHONE 775-768-2000

= FAK 7¥5.788.2020

R = I - - T ¥ N P I O

[ o TR ™ T o T (% B ] b2
@ 3 & »w R BRBEBSBEEsL e RSS2 s

DISC

PAT LUNDVALL
Nevada Bar No. 3761
AARON D. SHIPLEY
Nevada Bar No. 8258

McDONALD CARANO WILSON LLP
2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102
(702) 873-4100
(702} 873-9966 Facaimile

B S imd
3 ol
3 H

lundvall@mcdonaldcaranc. com
ashipley@mecdonaldcaranc.com
Attorneys for Defendant
Pardee Homes of Nevada
, DISTRICT COURT
CLARK COUNTY,NEVADA
JAMES WOLFRAM, CASENO.: A-10-632338-C
WALT WILKES DEPTNO.: IV
Plaintiffs, DEFENDANT’S FIRST SUPPLEMENT
vs. TOITS INITIAL DISCLOSURE
STATEMENT AND PROPOSED
PARDEE HOMES OF NEVADA, WITNESS STATEMENT PURSUANT TO
NRCP 16.1
Defendant.

PARDEE HOMES OF NEVADA (collectively “Defendant” or “Pardee™) hereby

supplements its Initial Disclosure Statement by providing the following documents:

Beg Bates End Bates Document Deseription
Number Number
PH 000238 PH 000241 Chicago Title Ledger Listing dated 4/6/2009

Defendant reserves the right to amend, supplement, or add to this 16.1 disclosure to

include any other documents or persons or entities that may have information relevant to the

issues of this case, including without limitation expert, impeachment, or rebuttal witnesses.

Dated thiseft%ay of October, 2011,

MceDO CARAN SON LLP
ATL LE#3I76 )

AARON D. SHIPLEY (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of Nevada
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Electronically Filed
03/20/2013 05:36:27 PM

OPPS i 2

JIMMERSON HANSEN, P.C. CLERK OF THE COURT
JAMES J. JIMMERSON, ESQ.
Nevada Sfate Bar No. 000264
LYNN M. HANSEN, ESQ.
Nevada State Bar No. 000244
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 12598

415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
Telephone: (702) 388-7171
Facsimile: (702) 380-6406

lli@jimmersonhansen.com
imi@jimmersonhansen.com

Attorneys for Plaintiff
JAMES WOLFRAM and WALT WILKES

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES WOLFRAM and WALT WILKES,
Plaintiffs, Case No.: A-10-632338-C

Department No. IV

'R

PARDEE HOMES OF NEVADA, HEARING DATE: Aprii 26, 2013

HEARING TIME: 8:30 a.m.

Defendant.

i i

PLAINTIFFS' OPPOSITION TO DEFENDANT’S MOTION IN LIMINE TO PLAINTIFFS’
CLAIM FOR DAMAGES IN THE FORM OF COMPENSATION FOR TIME (MIL #2)
Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their counsel of
record, JAMES J. JiMMERSO'N, ESQ., LYNN M. HANSEN, ESQ., and JAMES M.
JIMMERSON, ESQ. of the law firm of JIMMERSON HANSEN, P.C. hereby submits their
Opposition to Defendant’s Motion in Limine to Plaintiffs' Claim for Damages in the Form of
Compensation for Time (MIL #2). This Opposition is based on the pleadings and papers on

11
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file, the attached afiidavit and exhibits, the Memorandum of Points and Authorities attached
hereto and arguments of counsel at the hearing of this Motion.

DATED this 20™ day of March, 2013.

JMMERSON HANSEN, P.C.

JOJIMMERSON, £8Q.
eydda State Bar No. 000264
LYNN M. HANSEN, ESQ.
Nevada State Bar No, 000244
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 012598
\ 415 So. Sixth St., Ste, 100

Las Vegas, NV 89101

Attorneys for Plaintiffs
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MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
DEFENDANT’S MOTION IN LIMINE TO EXCLUDE PLAINTIFFS’ CLAIM FOR

DAMAGES IN THE FORM OF COMPENSATION FOR TIME {MIL #2)

L. INTRODUCTION

After the recent briefing and hearing on the parties’ Motions for Summary
Judgment, the Court is familiar with the operative facts in this action. Accordingly, only
those facts which are relevant to’the present motion in limine are provided below.

Plaintiffs’ and Defendant's commission agreement concerning the notice to be
provided and commissions to be paid in connection with certain land transactions between
Pardee Homes of Nevada (“Pardee”) and Coyote Springs Investment, LLC (“CSI") was
reduced to writing in a Commission Letter Agreement dated September 1, 2004. This
Commission Letter Agreement was signed by Jon Lash, James Wolfram, and Walt Wilkes.
See Exhibit 1, a true and correct copy of the Commission Letter Agreement attached
hereto. No other written agreements between Plaintifis and Defendant have been
executed which serve to affect the September 1, 2004 Commission Letter Agreement. it is
Defendant's failure to comply with the terms of the Commission Letter Agreement which
caused Plaintiffs to instifute this action.

Plaintiffs have stated claims for breach of contract, breach of the implied covenant
of good faith and fair dealing, and accounting. While it is apparent that Plaintiffs have not
been paid the commissions as owed to them according to the Option Property formula
stated in the Commission Letter Agreement and Pardee has attempted to unilaterally
reduce the amount of land Plaintiffs may receive a commission from, it is the effect of
Defendant’s failure to notify and inform Plaintiffs of the transactions between Pardee and
CSl, as required by the Commission Letter Agreement,” which is the subject of the present
Motion in Limine: Plaintiffs' claim for damages in the form their time and effort they have
been forced to expend to acquire the documents owed to them under the Commission

Letter Agreement.

' Among other notice provisions, Defendant promised to “keep each of you [Plaintiffs]
reasonably informed as to all matters relating to the amount and due dates of your
commission payments.” Exhibit 1 at 2.

-1-
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Defendant promised to keep Plaintiffs reasonably ‘reasonably informed as to all
matters relating to the amount and due dates of [their] commission payments.” Id. Instead
of complying with this contractual obligation, Defendant stonewalled Plaintiffs at every turn
whenever they attempted to get the information owed to them. Defendant's behavior
included outright denials of information and records to Plaintiffs, with one explanation
being, “production of the documentation you request serves no purpose of mutual benefit,”
and instructions to representatives of Chicago Title to not give Plaintiffs the information
they are entitled to. See Exhibit 2, a true and accurate copy of a letter dated March 14,
2008 from Jon Lash to James Wolfram and Walt Wilkes attached hereto. As such,
Plaintiffs were left with nothing but their own faculties in piecing together the land
transactions between Pardee and CS| from public documents—an impossible task they
have now discovered.

Plaintiffs are entitled to be compensated in the form of damages for the time and
effort needed in their attempts to retrieve the documents, records and information they are
entitled to under the Commission Letter Agreement. Not only was this time and effort
reasonably foreseeable by the parties in forming their agreement, but there has not been
any wiliful violations of the rules of discovery warranting exclusion of this evidence.
Plaintiffs have been open and honest about their difficulties getting the information; they
have made appropriate 16.1 disclosures of these damages; and, most recently, in an effort
to reduce the workload on the Court, Plaintiffs offered to answer an interrogatory on this
issue, but the request went unaccepted by Defendant. As such, Pardee's requested
exclusion of the evidence of Plaintiffs' time and effort as an element of damages would be
inappropriate.

i LEGAL ARGUMENT

A. Legal Standard for Motions in Limine

The Nevada Supreme Court has recognized that District Courts have “broad
discretion in determining the admissibility of evidence” both at trial and in deciding pre-trial

motions in limine. Sheehan & Sheehan v. Nelson Malley and Co., 121 Nev. 481, 492, 117
-2
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P.3d 219, 226 (2005); see also Nev. R. Civ. P. 16(c)(3); EDCR 2.47. Indeed, “all relevant
evidence is admissible at trial unless otherwise excluded by law or the rules of evidence.”
FGA, Inc. v. Giglio, 278 P.3d 490, 499, 128 Nev. Adv. Op. 26 (2012).

Likewise, it is an abuse of discretion for the Court to grant a motion in limine without
finding that that the challenged evidence is inadmissible on all potential grounds. See /d.;
State ex rel. Dept. of Highways v. Nevada Aggregates & Asphalt Co., 92 Nev. 370, 376,
551 P.2d 1096 (1976); ¢f Born v. Eisenman, 114 Nev. 854, 962 P.2d 1227 (1998).
Further, the Court should deny a pre-trial motion in limine without a showing that mere
mention of the challenged evidence would be prejudicial to the moving party. See FGA,
Inc., 278 P.3d at 399; Leiper v. Margolis, 111 Nev. 1012, 1014, 899 P.2d 574, 575 (1995);
Sheehan, 121 Nev. at 492; see also Kelly v. New West Federal Savings, 49 Cal. App. 4th
659, 670, 56 Cal. Rptr. 2d 803, 808 (Cal. Ct. App. 1996) (Motions in limine function to
“preclude the presentation of evidence deemed inadmissible and prejudicial by the moving
party.”). As such, when the Court cannot make these definitive findings, it should defer its
ruling on the admissibility of evidence until trial when it knows the context of questioning
seeking to admit the evidence at issue. See Barcus v. State, 92 Nev. 289, 291, 550 P.2d
411, 412 (1976) (“We will have to see what the questions are, and we will have to see what
the answers are.”); see also Kelly, 49 Cal. App. 4th at 671 {Waiting until the evidence is
actually offered to rule on evidence “serves to focus the issue and to protect the record.”).

Finally, threshold rulings on evidentiary issues are ‘generally superfluous” when the
Court is the trier of fact. U.S. v. Heller, 551 F.3d 1108, 1112 (9th Cir. 2009). In bench
trials, motions in limine are in effect, “coals to Newcastle,” since the Court is being asked to
withhold prejudicial information from the trier of fact when the Court is, itself, the trier of
fact. /d. Moreover, in such instances, the Court is presumed to only consider admissible
evidence when rendering its decisions. Landis v. American Potash & Chemical Corp., 78
Nev. 424, 437, 375 P.2d 402, 409 (1962).

11
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B. Plaintiffs’ Damages for Time Spent are Recoverable

Plaintiffs spent significant time attempting to recover the documents and information
they were owed under the Commission Letter Agreement. Had Defendant not breached its
contract, Plaintiffs would not have needed to spend this time looking for documents already
given to them. As a result of this breach, Plaintiffs must be compensated for their time.?
As stated by the Nevada Supreme Court, “It is fundamental that contract damages are
prospective in nature and are intended to place the nonbreaching party in as good a
position as if the contract had been performed.” Colorado Environments, Inc. v. Valley
Grading Corp., 105 Nev. 464, 470, 779 P.2d 80, 84 (1988). Damages arising from breach
of contract must (1) arise from the breach of contract and (2) “be such as may reasonably
be supposed to have been in the contemplation of both parties.” See Clark County School
Dist. v. Rolling Plains Const, Inc., 117 Nev. 101, 106, 16 P.3d 1079, 1082 (2001)
(disapproved of on other grounds, 117 Nev. 948 ). Stated another way, “the damages
claimed for the breach of contract must be foreseeable.” /d. Applying this standard to
Plaintiffs’ action, the Court must find that Plaintiffs’ claim for damages to compensate them
for time spent are foreseeable and deny the Motion.

It is natural and foreseeable that Plaintiffs, in the event they were denied the
information and records promised to them by Defendant, would seek out alternative
sources of that information. First, because the information concerned the availability of
commissions to be paid to Plaintiffs, they would naturally inquire as to the land transactions
to determine if any money is owed them. Second, Pardee’s Option to buy land from CSI
lasted for forty (40) years. Given that both Plaintiffs were over sixty (60) years of age at
the time the Commission Letter Agreement was executed, it is foreseeable that Plaintiffs
would be concerned as to their families’ abilities to track the land purchases to which they

would be entitied a commission when Plaintiffs have passed on. As such, the damages for

% This particular category of damages is available to be awarded. See Gray v. Don Miller &
Associates, Inc., 35 Cal.3d 498, 505, 674 P.2d 253, 256 (Cal. 1984): Barthels v. Santa
Barbara Title Co., 28 Cal. App. 4th 674, 680, 33 Cal. Rptr. 2d 570, 581-82 (Cal. App. Ct.
1994).

-4 -
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Plaintiffs’ time and effort attempting to get information owed to them by Pardee is
foreseeable and compensable.

It is telling that Defendant failed to explain why this category of damages was not
reasonably foreseeable other than stating, "Because Plaintiffs’ personal time commitments
in investigating their claims wére not reasonably contemplated by either party to the
contract, this claim for damages is also inappropriate.” Mot, at 6.° Not only did Defendant
not cite to any affidavit, deposition transcript, or exhibit in support of this contention, but
also Defendant did not present any argument to support this conclusory statement.
Defendant's silence in this regard is evidence that the Court should deny the Motion since
the only analysis and argumentation on point supports Plaintiffs.

Finally, even if the Court is unsure as to the foreseeability of these damages, the
Court must defer its ruling on this issue because foreseeability of damages is generally “a
question of fact.” Valladares v. DMJ, inc., 110 Nev. 1291, 1294, 885 P.2d 580, 582 (1804);
Daniel v. Hilton Hotels, 98 Nev: 113, 115, 642 P.2d 1086, 1087 (1982). Therefore, the

Court must deny Defendant's Motion in Limine and hear evidence on this issue.

C. Exclusion of Evidence of this Category of Damages as a Discovery
Sanction is Inappropriate

Defendant requests that evidence of Plaintiffs’ damages in the form of time spent
attempting to recover the information and documents they are entitled to under the
Commission Letter Agreement be excluded, alleging that “Because of Plaintiffs failure to
adequately articulate their position and compute their claim for damages, Pardee was
afforded no opportunity to conduct any adequate discovery on these issues.” Mot. at 8. In
effect, Defendant requests that. the Court sanction Plaintiffs for their alleged failure to

comply with N.R.C.P. 16.1.* However, such a sanction is inappropriate and runs afoul of

* Defendant's Motion in Limine to Exclude Plainitffs’ Claim for Damages in the Form of
Compensation for Time is cited in this Opposition as “Mot. at __”
* Defendant’s Motion alleges, "Put simply, Plaintiffs did not accomplish this requirement in
their NRCP 18.1 mandatory disclosures.”

-5-
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the Nevada Rules of Procedure and the Nevada Supreme Court's jurisprudence on the
same.

In order to subject Plaintiffs to a discovery sanction, the Court must find that
Plaintiffs willfully violated the rules of discovery or the Court's orders. As stated in Clark
County School Dist. v. Richardson Const., Inc., 123 Nev. 382, 391, 168 P.3d 87, 93 (2007},
“a district court may impose sanctions only when there has been willful noncompliance with
the discovery order or wiliful failure to produce documents under N.R.C.P. 16.1." /d.
Similarly, “sanctions may only be imposed where there has been willful noncoempliance
with the court’s order, or where the adversary process has been halted by the actions of
the nonresponsive party.” Fire Ins. Exchange v. Zenith Radio Corp., 103 Nev. 648, 651,
747 P.2d 911, 913 (1987). Furth_ermore, “fundamental notions of fairness and due process
require that discovery sanctions be just and relate to the specific conduct at issue.” GNLV
Corp. v. Service Controi Corp., 111 Nev. 866, 870, 900 P.2d 323, 325 (1995). However,
before a party may even move for a discovery sanction, the movant must have “conferred
or attempted to confer with the party not making the disclosure in an effort to secure the
disciosure without court action.” N.R.C.P. 37(a)(2)(A); see also E.D.C.R. 2.34(d) (requiring
that “[mjoving counsel must set forth in the affidavit what attempts to resolve the discovery
dispute were made, what was resolved and what was not resolved, and the reasons
therefor.™).

Applying the Nevada Rules of Civil Procedure, the Eighth Judicial District Court
Rules, and the standards set f::xrth by the Nevada Supreme Court, the Court may not
exclude evidence of Plaintiffs’ time since (1) Defendant's counse! failed to comply with
N.R.C.P. 37(a)(2){A) and E.D.C.R. 2.34 by failing to appropriately certify that parties’
counsel met and conferred over the discovery dispute; and (2) Plaintiffs were not willfully

non-compliant with the rules of discovery, both prerequisites for imposing sanctions.
i

i
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1. Defendant's Failure to Comply with N.R.C.P. 37(a)}2)(A) and E.D.C.R.
2.34 Warrants Denial of the Motion

As made clear in N.R.C.P. 37 and E.D.C.R. 2.34, pariies’ counsel are required to

meet and confer before the filing of a motion in connection with a discovery dispute so that,
if possible, the moviﬁg party could "secure the disclosure without court action.” N.R.C.P.
37(a)(2)(A). Further, E.D.C.R. 2.34 requires that counsel cerlify the reasons why the
discovery dispute could not resolved. See E.D.C.R. 2.34 ("Moving counsel must set forth
in the affidavit what attempts t_o resolve the discovery dispute were made, what was
resolved and what was not resol;fed, and the reasons therefor.").

However, Defendant’s declaration attached to the motion is devoid of the reasons
why the discovery dispute could not be resolved. All the declaration of Aaron D. Shipley,

Esq. states is:

On February 28, 2013, | spoke to James M. Jimmerson,
counsel for Plaintiffs, via telephone, as required by EDCR 2.47.
We discussed issues relevant to this Motion. We disagreed on
the issue of whether Plaintiffs could properly seek damages in
the form of compensation for their time allegedly investigating
their claims against Pardee. Ultimately we were unable to
resolve this issue during our telephone conference.

See Declaration of Aaron D. Shipley, Esq., at § 4, attached to Defendant's motion. No
reference is made to any effort to acquire the requested information and no explanation is
given as to why Defendant could not acquire the information about Plaintiffs’ damages.
Without this information, not only is Defendant’s Motion in Limine procedurally defective, it
ignores the fact the Plaintiffs offered to produce any information Defendant desired on the
fopic via answering an interrogatory on point. See Affidavit of James M. Jimmerson, Esq.

in Support of Plaintiffs’ Opposition to Defendant’s Motion to Continue Trial at  7.°

% Paragraph 7 states: “On or about February 28, 2013, your Affiant again spoke with
counsel for Defendant, Aaron Shipley, to discuss a possible resolution as stated above.
Mr. Shipley stated the offered solution was declined. It was further discussed that two
Motions in Limine would likely be filed by Defendant: (1) challenging the availability of
attorney's fees as damages, and (2) challenging the availability of compensation for
Plaintiffs time and effort attempfing to get information promised to them under the
Commission Letter Agreement as damages (and quantification of the same). In an effort to
perhaps reduce the number of Motions in Limine and to more efficiently litigate this action,
-7
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2. Plaintiffs did not Willfully Viclate N.R.C.P. 16.1,
Reguiring Denial of the Motion

Defendant’s primary argument in support of the Motion in Limine is that Plaintiffs did
not compute their compensation for time damages in their N.R.C.P. 16.1 disclosures.
However, Plaintiffs’ disclosed thg compensation for time as an element of damages during
the discovery period. Further, in Plaintiffs’ most recent supplement to its N.R.C.P. 18.1
disciosures, Plaintiffs compute the damages to the dollar. As stated in the most recent

supplement:

Finally, Plaintiffs must be compensated for the time and effort
expended altempling to discover from public records what
information was owed fo them under the Commission Letter
Agreement. Specifically, Plaintiffs spent at least 80 hours
in attempting to acquire this information. At a fair hourly
rate of $80.00 per hour, Plaintiffs’ damages equal or
exceed $6,400.00 for their time.

Plaintiffs’ Eighth Supplement to Their 16.1 Disclosures (emphasis in original). Albeit late,
the supplement satisfies N.R.C.P. 16.1 computation requirement.

Further, Defendant was on notice of this aspect of damages as early as James
Wolfram's deposition in 2011, when Mr. Wolfram testified at numerous points the lengths
he went to in trying to get the information he was promised. Specifically, Mr. Wolfram
stated:

Q. You understand that deeds are a matter of public record,
correct?

A. Yeah. | went down to the recorder’s office because | could
get no information from Pardee. | spent hours down there. |
know you've seen my map.

an offer was made by your Affiant to Mr. Shipley that Plaintiffs would be willing to answer
an interrogatory quantifying the time and effort damages and eliminating the need to briefa
motion on that issue. Your Affiant explained that since the issue of damages was being
decided by the Court, as it is part of Defendant’s Motion for Summary Judgment, further
briefing is unnecessary. As of the filing of the Opposition, your Affiant had not heard from
Defendant’s counsel on whether it would agree to the discussed solution.”

-8-
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Wolfram Deposition at 90:12-16.°

Q. Okay. Tell me what type of information it is that you need to
determine if you've been damaged or not?

A. Work that I've done. I've called and I've talked to people. No
one would give me anything. That's the reason | ended up with
an attorney.

Wolfram Deposition at 102:14-19.

Q. Okay. After having an opportunity to review the letter and
take a look at the closing statements that were attached to it,
did you call Mr. Stringer to ask him any questions?

A. | don't remember which times | called Mr. Stringer, but |
probably called him more than one time, and | couldn't get an
answer. That's the reason | had my attorney give Mr. Stringer a
call, which you have letters to that effect, also.

Wolfram Deposition at 112:5-13.

Q. Okay. When Yyou retired, any of the documents or the
records that you had in your office in your home at that point in
time did you discard anything?

A. What | have in my records are probably what | have. | didn't
throw it away. | don't have very much. You asked me how thick
that file was. The title companies would give me nothing.
They'd say we have to talk to Jon Lash. If | call over there, they
say, trust me...

Wolfram Deposition at 54:15-24. All of these statements combined with Plaintiffs’ 16.1
disclosures (and supplements thereto) put Defendant on notice that a portion of Plaintiffs’
damages arise from the time Mr. Wolfram spent attempting to acquire the information they

were promised.’

® A certified copy of Mr. Wolfram's deposition is found as Exhibit 1 to Plaintiffs’ Opposition
to Defendant's Motion for Summary Judgment and Countermotion for Partial Summary
Judgment.

" Defendant attempts to argue that “Plaintiffs’ claim is completely unsubstantiated...” in an
effort to exclude Plaintiffs’ evidence of damages. Mot. at 5 and 7. However, Mr. Wolfram's
deposition testimony is compelling evidence of Plaintiffs’ damage claims. Further, the
Court has already ruled on this issue in denying Defendant's Motion for Summary
Judgment. In its Motion for Summary Judgment, Defendant argued that Plaintiffs were not
able to be compensated for this category of damages, but nothing at the hearing on the
motions for summary judgment or the Court’s minute order suggested that these damages
were unavailable to Plaintiffs (the Court Order has not been submitted yet, as it still being
drafted). If Defendant is attempting to relitigate the Motion for Summary Judgment in its
Motion in Limine, the Court must deny the motion as an inappropriate form for a motion for
reconsideration.

-9-

JA002419



© W ~N N bW N -

,P.C.
b wd el e e
BN = O

‘egas, Nevada 89101
- Facsimile (702) 387-1167

[ Y
~N O

JIMMERSON HANSEN
&

415 South Sixth Street, Suite 100, Las Ve

Telephone {702) 388-7171
NN NN N ho [a] N -
~ O W RN w %] - o w

nN
[o+]

Moreover, Defendant did nothing to gain discovery on this aspect of Plaintiffs’
damages. Defendant never served Plaintiffs with any interrogatories or requests for
admission, and upon receiving Plaintifis’ Fifth Supplement to their N.R.C.P. 16.1
disclosures in 2012 during the discovery period, Defendant failed to make any requests for
specification of Plaintiffs’ damages. See Affidavit of James M. Jimmerson, Esq. at § 7
attached hereto. Even when Plaintiffs offered to answer an interrogatory on this issue to
avoid this motion practice, Defendant did not accept the offer: electing to file its motion
instead. /d. at § 8. Defendant cannot be allowed to bathe in its own ignorance and later
claim that Plaintiffs should be precluded from introducing evidence of their damages on the
grounds that Defendant was not given enough information.® Such is not the law and the
motion must be denied.

Finally, Defendant's motion may not be granted because it has failed to establish
that Plaintiffs willfully failed to comply with the rules of discovery warranting exclusion of
evidence. As stated above, the Nevada Supreme Court has repeatedly required the party
requesting discovery sanctions t? establish that the opposing party willfully failed to comply
with the discovery rules or a Court order. See Richardson Const., supra. Stated another
way, only when a party's failure to respond to discovery functions to halt the adversarial
process, may the district court issue discovery sanctions and preclude the introduction of
the evidence at issue. See Fire ins. Exchange, supra. Defendant’s motion is silent as to
how the adversarial process has been halted due to the alleged failure fo comply with
N.R.C.P. 16.1. And for good reason. There has been no harm to the ability for the Court

to adjudicate Plaintiffs’ claims on their merits or the Defendant's ability to present a

® It is curious that Defendant in a Motion in Limine argues to exclude evidence on
discovery grounds when Defendant has thus far sat silent on the issue. If Defendant's
claims were genuinely centered on discovery concerns and were not just about limiting
damage exposure, Defendant's motion would be styled to request information—not
suppress it. This transparent attempt to short-circuit Plaintiffs’ avenues to recovery cannot
stand as it is contrary to Nevada's stated strong public policy favoring the adjudication of
legal disputes on their merits. See Scrimer v. Eighth Jud. Dist. Court ex rel. County of
Clark, 116 Nev. 507, 517-18, 998 P.2d 1190, 1196 (2000) (‘{Tlhe district court should
recognize that good public policy dictates that cases be adjudicated on their merits.”).
-10 -
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06/24/2015

Pardee's Motion to Retax Plaintiffs'
Memorandum of Costs Filed June 19,
2015

52

JA008192-
JA008215

06/29/2015

Plaintiffs' Motion for Attorney's Fees and
Costs

52-53

JA008216-
JA008327

06/29/2015

Motion to Strike "Judgment", Entered June
15, 2015 Pursuant To NRCP. 52 (B) And
N.R.C.P. 59, As Unnecessary and
Duplicative Orders Of Final Orders
Entered on June 25, 2014 and May 13,
2015, and as Such, is a Fugitive Document

53

JA008328-
JA008394

06/29/2015

Plaintiffs' Motion Pursuant to NRCP 52(b)
and 59 to Amend The Court's Judgment
Entered on June 15, 2015, to Amend the
Findings of Fact/conclusions of Law and
Judgment Contained Therein, Specifically
Referred to in the Language Included in
the Judgment at Page 2, Lines 8 Through
13 and the Judgment At Page 2, Lines 18
Through 23 to Delete the Same or Amend
The Same to Reflect the True Fact That
Plaintiff Prevailed On Their Entitlement to
the First Claim for Relief For an
Accounting, and Damages for Their
Second Claim for Relief of Breach of
Contract, and Their Third Claim for Relief
for Breach of the Implied Covenant for
Good Faith and Fair Dealing and That
Defendant Never Received a Judgment in
its Form and Against Plaintiffs
Whatsoever as Mistakenly Stated Within
the Court's Latest "Judgment — sections
filed under seal

54-56

JA008395-
JA008922

06/30/2015

Plaintiffs' Opposition to Pardee's Motion
for Attorney's Fees and Costs

57-58

JA008923-
JA009109
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06/30/2015 | Supplement to Plaintiffs' Pending Motion 59 JA009110-
for Attorney's Fees and Costs, Motion to JA009206
Strike Judgment, Motion Pursuant to
NRCP 52(b) and NRCP 59 to Amend the
Court's Judgment, and Plaintiffs'
Opposition to Pardee's Motion for
Attorney's Fees and Costs
07/02/2015 | Pardee Homes of Nevada's Motion to 59 JA009207-
Amend Judgment JA009283
07/08/2015 | Plaintiffs' Opposition to Pardee's Motion to 60-61 JA009284-
Retax Costs JA009644
07/08/2015 | Errata to Motion to Strike "Judgment", 62 JA009645-
Entered June 15, 2015 Pursuant to NRCP JA009652

52(b) and NRCP 59, as Unnecessary and
Duplicative Orders of Final Orders
Entered on June 25, 2014 and May 13,
2015, and as such, is a Fugitive Document
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07/08/2015

Errata to Plaintiffs' Motion Pursuant to
NRCP 52(b) and 59 to Amend the Court's
Judgment Entered on June 15, 2015, to
Amend the Findings of Fact/Conclusions
of Law and Judgment Contained Therein,
Specifically Referred to in the Language
Included in the Judgment at Page, 2, Lines
8 through 13 and the Judgment at Page 2,
Lines 18 through 23 to Delete the Same or
Amend the Same to Reflect the True Fact
that Plaintiff Prevailed on their Entitlement
to the First Claim for Relief for an
Accounting, and Damages for their Second
Claim for Relief of Breach of Contract,
and Their Third Claim for Relief for
Breach of the Implied Covenant for Good
Faith and Fair Dealing and that Defendant
Never Received a Judgment in its form
and Against Plaintiffs Whatsoever as
Mistakenly Stated Within the Court's
Latest "Judgment"

62

JA009653-
JA009662

07/08/2015

Pardee's Emergency Motion to Stay
Execution of Judgment: and Ex Parte
Order Shortening Time

62

JA009663-
JA009710

07/08/2015

Pardee's Supplemental Briefing in Support
of its Emergency Motion to Stay
Execution of Judgment

62

JA009711-
JA009733

07/10/2015

Transcript re Hearing

62

JA009734-
JA009752

07/10/2015

Order on Pardee's Emergency Motion to
Stay Execution of Judgment; and Ex Parte
Order Shortening Time

62

JA009753-
JA009754
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07/10/2015 | Notice of Entry of Order on Pardee's 62 JA009755-
Emergency Motion to Stay Execution of JA009758
Judgment; and Ex Parte Order Shortening
Time

07/15/2015 | Pardee Homes of Nevada's Opposition to 62 JA009759-
Plaintiff's Motion for Attorney's Fees and JA009771
Costs

07/15/2015 | Appendix of Exhibits to Pardee Homes of 63 JA009772-
Nevada's Opposition to Plaintiffs' Motion JA009918
for Attorney's Fees and Costs

07/15/2015 | Pardee Homes of Nevada's Consolidated 63 JA009919-
Opposition To: (1) Plaintiff's Motion to JA009943
Strike Judgment Entered on June 15, 2015
Pursuant to NRCP 52(b) and NRCP 59;
and (2) Plaintiffs' Motion Pursuant to
NRCP 52(b) and 59 to Amend the Court's
Judgment Entered on June 15, 2015

07/15/2015 | Appendix of Exhibits to Pardee Homes of 64 JA009944-
Nevada's Consolidated Opposition to: (1) JAO010185
Plaintiff's Motion to Strike Judgment
Entered on June 15, 2015 Pursuant to
NRCP 52(b) and NRCP 59; and Plaintiffs'
Motion Pursuant to NRCP 52(b) and 59 to
Amend the Court's Judgment Entered on
June 15, 2015

07/16/2015 | Errata to Pardee Homes of Nevada's 65 JAO10186-
Opposition to Plaintiffs' Motion for JA010202
Attorney's Fees and Costs

07/17/2015 | Plaintiffs' Opposition to Pardee Homes of 65-67 JA010203-
Nevada's Motion to Amend Judgment and JA010481

Countermotion for Attorney's Fees
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07/24/2015 | Plaintiffs' Motion for Reconsideration, Ex 67 JA010482-
Parte (With Notice) of Application for JA010522
Order Shortening Time Regarding Stay of
Execution and Order Shortening Time
Regarding Stay of Execution

07/24/2015 | Declaration of John W. Muije, Esq. In 67 JA010523-
Support of Motion for Reconsideration JA010581

08/10/2015 | Pardee Homes of Nevada's Opposition to 67 JA010582-
Plaintiffs' Motion for Reconsideration of JA010669
the Order on Pardee's Emergency Motion
to Stay Execution of Judgment

08/17/2015 | Reply Points and Authorities in Support of 67 JA010670-
Motion for Reconsideration JA010678

08/24/2015 | Minute Order Denying Plaintiff's Motion 67 JA010679
for Reconsideration, Ex Parte (With
Notice) of Application for Order
Shortening Time Regarding Stay of
Execution and Order Shortening Time
Regarding Stay of Execution

09/11/2015 | Plaintiffs' Reply to Defendant's Opposition 68 JA010680-
to Plaintiff's Motion for Attorney's Fees JA010722
and Costs

09/11/2015 | Plaintiffs' Reply to Defendant's Opposition 68 JA010723-
to Plaintiff's Motion to Strike "Judgment" JA010767
Entered June 15, 2015 Pursuant to NRCP
52(b) and NRCP 59

09/11/2015 | Plaintiffs' Reply to Defendant's Opposition 68 JA010768-
to Plaintiff's Motion Pursuant to NRCP JAO10811

52(b) and NRCP 59 to Amend the Court's
Judgment Entered on June 15, 2015
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09/12/2015

Pardee Homes of Nevada's Consolidated
Reply in Support of (1) Motion to Retax
Plaintiffs' Memorandum of Costs Filed
June 19, 2015; and (2) Motion for
Attorney's Fees and Costs

68

JAO010812-
JA010865

12/08/2015

Plaintiffs' Supplement to Plaintiffs'
Opposition to Pardee's Motion for
Attorney's Fees and Costs

68

JA010866-
JA010895

12/08/2015

Notice of Defendant Pardee Homes of
Nevada's Non-Reply and Non-Opposition
to "Plaintiff's Opposition to Pardee Homes
of Nevada's Motion to Amend Judgment
and Countermotion for Attorney's Fees"

69

JA010896-
JA010945

12/30/2015

Pardee Homes of Nevada's Consolidated
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs'
Opposition to Pardee's Motion to Amend
Judgment and Countermotion for
Attorney's Fees; and (2) Plaintiffs'
Supplement to Plaintiffs' Opposition to
Pardee's Motion for Attorney's Fees and
Costs

69

JA010946-
JA010953

01/11/2016

Plaintiffs' Reply to Defendants
Consolidated Response to (1) Plaintiffs'
Notice of Non-Reply and Non-Opposition
to Plaintiff's Opposition to Pardee's Motion
to Amend Judgment and Countermotion
for Attorney's Fees And (2) Plaintiffs'
Supplement to Plaintiffs' Opposition to
Pardee's Motion for Attorney's Fees and
Costs

69

JA010954-
JA010961

01/15/2016

Transcript re Hearing

70

JA010962-
JAO11167
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Date Document Description Volume Labeled
03/14/2016 | Plaintiffs' Motion to Settle Two (2) 70 JAO11168-
Competing Judgments and Orders JAO011210
03/16/2016 | Release of Judgment 71 JAO11211-
JAO11213
03/23/2016 | Pardee Homes of Nevada's Response to 71 JAO11214-
Plaintiffs' Motion to Settle Two (2) Sets of JA011270
Competing Judgments and Orders
04/20/2016 | Plaintiffs' Reply to Defendant's Response 71 JAO11271-
and Supplement to Plaintiffs' Motion to JAO011384
Settle Two (2) Sets of Competing
Judgments and Orders
04/26/2016 | Order from January 15, 2016 Hearings 71 JAO11385-
JAO011388
05/16/2016 | Judgment 71 JA011389-
JAO11391
05/17/2016 | Notice of Entry of Judgment 71 JA011392-
JA011396
05/23/2016 | Plaintiffs' Memorandum of Costs and 71 JAO011397-
Disbursements JAO011441
05/31/2016 | Pardee's Motion to Retax Plaintiffs' 71 JA011442-
Memorandum of Costs Filed May 23, JAO011454
2016
06/01/2016 | Pardee Homes of Nevada's Motion to 72 JAO011455-
Amend Judgment JA011589
06/06/2016 | Pardee's Motion for Attorney's Fees and 72 JA011590-
Costs JAO11614
06/06/2016 | Appendix of Exhibits to Pardee Homes 73-74 | JAO11615-
Motion for Attorney Fees and Costs - JA011866

Volume 1
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Date Document Description Volume Labeled

06/06/2016 | Appendix of Exhibits to Pardee Homes 75-76 | JAO11867-
Motion for Attorney Fees and Costs - JAO12114
Volume 2

06/08/2016 | Plaintiffs' Motion for Attorney's Fees and 77 JAO012115-
Costs JA012182

06/20/2016 | Plaintiffs' Opposition to Pardee's Motion to 77-79 | JAO12183-
Retax Plaintiffs' Memorandum of Costs JA012624
Filed May 23, 2016

06/21/2016 | Plaintiffs' Opposition to Pardee's Motion 80 JA012625-
for Attorney's Fees and Costs JA012812

06/21/2016 | Plaintiffs' Opposition to Defendant, Pardee 81 JA012813-
Homes of Nevada's, Motion to Amend JA013024
Judgment and Plaintiffs' Countermotion
for Attorneys' Fees and Costs Pursuant to
NRS 18.010 and EDCR 7.60

06/27/2016 | Pardee Homes of Nevada's Opposition to 82 JA013025-
Plaintiffs' Motion for Attorney's Fees and JAO013170
Costs

06/30/2016 | Pardee Homes of Nevada's Reply in 82 JAO13171-
Support of Motion for Attorney's Fees and JAO13182
Costs

06/30/2016 | Pardee Homes of Nevada's Reply in 82 JAO13183-
Support of Motion to Amend Judgment; JA013196
and Opposition to Plaintiffs'
Countermotion for Attorney's Fees

07/01/2016 | Pardee Homes of Nevada's Reply in 82 JAO013197-
Support of Motion to Retax Plaintiffs' JA013204
Memorandum of Costs Filed May 23,
2016

08/02/2016 | Plaintiffs' Reply in Support of Motion for 83-84 | JAO13205-
Attorney's Fees and Costs JA013357
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Date Document Description Volume Labeled
08/02/2016 | Plaintiffs' Reply in Support of 84-85 JA013358-
Countermotion for Attorney's Fees and JA013444
Costs
08/15/2016 | Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565
09/12/2016 | Plaintiffs' Brief on Interest Pursuant to the 86 JA013566-
Court's Order Entered on August 15, 2016 JA013590
10/17/2016 | Pardee's Supplemental Brief Regarding 86 JA013591-
Pre- and Post-Judgment Interest Pursuant JA013602
to the Court's Order
11/04/2016 | Plaintiffs' Reply Brief in Support of Brief 86 JA013603-
on Interest Pursuant to the Court's Order JAO013612
Entered on August 15, 2016
01/09/2017 | Order and Judgment from August 15, 2016 86 JA013613-
Hearings Regarding Defendants Motion to JAO013615
Amend Judgment
01/09/2017 | Order and Judgment from August 15, 2016 86 JAO013616-
Hearings Regarding Plaintiff's Motion for JAO013618
Attorney's Fees and Costs
01/09/2017 | Order and Judgment from August 15, 2016 86 JA013619-
Hearings Regarding Defendant's Motion JA013621
for Attorney's Fees and Costs
01/10/2017 | Notice of Entry of Order and Judgment 86 JA013622-
from August 15, 2016 Hearings Regarding JA013628
Plaintiff's Motion for Attorney's Fees and
Costs
01/10/2017 | Notice of Entry of Order and Judgment 86 JA013629-
from August 15, 2016 Hearings Regarding JA013635

Defendant's Motion for Attorney's Fees
and Costs
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Date Document Description Volume Labeled
01/10/2017 | Notice of Entry of Order and Judgment 86 JA013636-
from August 15, 2016 Hearings Regarding JA016342
Defendant's Motion to Amend Judgment
01/12/2017 | Order on Plaintiffs' Countermotion for 86 JA013643-
Attorney's Fees and Costs Pursuant to JA013644
NRS 18.010 and EDCR 7.60
01/12/2017 | Notice of Entry of Order on Plaintiffs' 86 JA013645-
Countermotion for Attorney's Fees and JA013648
Costs Pursuant to NRS 18.010 and EDCR
7.60
01/12/2017 | Order on Defendant's Motion to Retax 86 JA013649-
Plaintiffs' Memorandum of Costs Filed JA013651
May 23, 2016
01/13/2017 | Notice of Entry of Order on Defendant's 86 JA013652-
Motion to Retax Plaintiffs' Memorandum JA013656
of Costs Filed May 23, 2016
02/08/2017 | Pardee Notice of Appeal 86 JAO013657-
JA013659
04/07/2017 | Pardee's Motion to Stay Execution of 86 JA013660-
Judgment and Post-Judgment Orders JA013668
04/07/2017 | Appendix of Exhibits in Support of 87 JA013669-
Pardee's Motion to Stay Execution of JA013914
Judgment and Post-Judgment Orders,
[Volume I]
04/07/2017 | Appendix of Exhibits in Support of 88 JA013915-
Pardee's Motion to Stay Execution of JA014065
Judgment and Post-Judgment Orders,
[Volume II]
04/27/2017 | Plaintiffs' Response to Pardee's Motion to 88 JA014066-
Stay Execution of Judgment and Post- JA014068

Judgment Orders
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Date Document Description Volume Labeled
05/10/2017 | Pardee's Reply in Support of Motion to 88 JA014069-
Stay Execution of Judgment and Post- JA014071
Judgment Orders
05/12/2017 | Plaintiffs' Opposition to Pardee's Motion 88 JA014072-
Stay Execution of Judgment and Post- JA014105
Judgment Orders
07/12/2007 | Supplemental Order Regarding Plaintiffs' 88 JA014106-
Entitlement to, and Calculation of, JAO14110
Prejudgment Interest
07/14/2017 | Notice of Entry of Supplemental Order 88 JAO14111-
Regarding Plaintiffs' Entitlement to, and JAO14117
Calculation of, Prejudgment Interest
10/12/2017 | Amended Judgment 88 JAO14118-
JA014129
10/13/2017 | Notice of Entry of Amended Judgment 88 JA014130-
JA014143
10/12/2017 | Order Re: Defendant Pardee Homes of 88 JA014144-
Nevada's Motion to Stay Execution of JA014146
Judgment and Post-Judgment Orders
10/13/2017 | Notice of Entry of Order Re: Defendant 88 JA014147-
Pardee Homes of Nevada's Motion to Stay JAO014151
Execution of Judgment and Post-Judgment
Orders
11/02/2017 | Pardee Amended Notice of Appeal 88 JA014152-
JAO014154
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Alphabetical Index to Joint Appendix

Date Document Description Volume Labeled
01/14/2011 | Amended Complaint 1 JA000007-
JA000012
10/12/2017 | Amended Judgment 88 JAO14118-
JA014129
09/21/2012 | Amended Order Setting Civil Non-Jury 1 JA000061-
Trial JA000062
02/11/2011 | Amended Summons 1 JA000013-
JA000016
03/02/2011 | Answer to Amended Complaint 1 JA000017-
JA000023
07/03/2013 | Answer to Second Amended Complaint 16 JA002678-
and Counterclaim JA002687
10/24/2012 | Appendix of Exhibits in Support of 1 JA000083-
Defendant's Motion for Summary JA000206
Judgment
10/25/2012 | Appendix of Exhibits in Support of 2 JA000212-
Defendant's Motion for Summary JA000321
Judgment — filed under seal
04/07/2017 | Appendix of Exhibits in Support of 87 JA013669-
Pardee's Motion to Stay Execution of JA013914
Judgment and Post-Judgment Orders,
[Volume I]
04/07/2017 | Appendix of Exhibits in Support of 88 JAO013915-
Pardee's Motion to Stay Execution of JA014065
Judgment and Post-Judgment Orders,
[Volume II]
06/06/2016 | Appendix of Exhibits to Pardee Homes 73-74 | JAO11615-
Motion for Attorney Fees and Costs - JAO011866

Volume 1
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Date Document Description Volume Labeled
06/06/2016 | Appendix of Exhibits to Pardee Homes 75-76 JAO11867-
Motion for Attorney Fees and Costs - JAOI2114
Volume 2
07/15/2015 | Appendix of Exhibits to Pardee Homes of 64 JA009944-
Nevada's Consolidated Opposition to: (1) JA010185
Plaintiff's Motion to Strike Judgment
Entered on June 15, 2015 Pursuant to
NRCP 52(b) and NRCP 59; and Plaintiffs'
Motion Pursuant to NRCP 52(b) and 59 to
Amend the Court's Judgment Entered on
June 15, 2015
07/15/2015 | Appendix of Exhibits to Pardee Homes of 63 JA009772-
Nevada's Opposition to Plaintiffs' Motion JA009918
for Attorney's Fees and Costs
05/28/2015 | Appendix of Exhibits to Pardee's Motion 50-51 JA007735-
for Attorney's Fees and Costs JA008150
11/09/2012 | Appendix of Exhibits to Plaintiffs' 3-6 JA000352-
Memorandum of Points and Authorities in JA001332
Opposition to Defendant's Motion for
Summary Judgment and in Support of
Plaintiffs' Counter Motion for Summary
Judgment — sections filed under seal
11/13/2012 | Appendix of Exhibits to Plaintiffs' 7-12 JA001333-
Memorandum of Points and Authorities in JA002053
Opposition to Defendant's Motion for
Summary Judgment and in Support of
Plaintiffs' Counter Motion for Summary
Judgment
12/29/2010 | Complaint 1 JA000001-
JA000006
10/24/2012 | Declaration of Aaron D. Shipley in 1 JA000207-
Support of Defendant's Motion for JA000211

Summary Judgment
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Date Document Description Volume Labeled

07/24/2015 | Declaration of John W. Muije, Esq. In 67 JA010523-
Support of Motion for Reconsideration JA010581

08/05/2013 | Defendant Pardee Homes of Nevada's 17 JA002815-
Response to Plaintiffs' Motions in Limine JA002829
#1-5; And #20-25

07/22/2013 | Defendant's Motion for Partial Summary 17 JA002772-
Judgment JA002786

10/24/2012 | Defendant's Motion for Summary 1 JA000063-
Judgment JA000082

03/01/2013 | Defendant's Motion in Limine to Exclude 13 JA002145-
Plaintiffs' Claim for Attorneys' Fees as an JA002175
Element of Damages (MIL #1)

03/01/2013 | Defendant's Motion in Limine to Exclude 13 JA002176-
Plaintiffs' Claim for Damages in the Form JA002210
of Compensation for Time (MIL #2)

11/29/2012 | Defendant's Opposition to Plaintiff's 13 JA002054-
Counter Motion for Partial Summary JA002065
Judgment Re: Real Parties in Interest

04/08/2013 | Defendant's Opposition to Plaintiffs' 16 JA002471-
Motion for Leave to File a Second JA002500
Amended Complaint

05/10/2013 | Defendant's Supplemental Brief in 16 JA002652-
Support of Its Opposition to Plaintiffs' JA002658
Motion for Leave to File a Second
Amended Complaint

07/08/2015 | Errata to Motion to Strike "Judgment", 62 JA009645-
Entered June 15, 2015 Pursuant to NRCP JA009652

52(b) and NRCP 59, as Unnecessary and
Duplicative Orders of Final Orders
Entered on June 25, 2014 and May 13,
2015, and as such, is a Fugitive Document
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Date

Document Description

Volume

Labeled

07/16/2015

Errata to Pardee Homes of Nevada's
Opposition to Plaintiffs' Motion for
Attorney's Fees and Costs

65

JA010186-
JA010202

07/08/2015

Errata to Plaintiffs' Motion Pursuant to
NRCP 52(b) and 59 to Amend the Court's
Judgment Entered on June 15, 2015, to
Amend the Findings of Fact/Conclusions
of Law and Judgment Contained Therein,
Specifically Referred to in the Language
Included in the Judgment at Page, 2, Lines
8 through 13 and the Judgment at Page 2,
Lines 18 through 23 to Delete the Same or
Amend the Same to Reflect the True Fact
that Plaintiff Prevailed on their
Entitlement to the First Claim for Relief
for an Accounting, and Damages for their
Second Claim for Relief of Breach of
Contract, and Their Third Claim for Relief
for Breach of the Implied Covenant for
Good Faith and Fair Dealing and that
Defendant Never Received a Judgment in
its form and Against Plaintiffs Whatsoever
as Mistakenly Stated Within the Court's
Latest "Judgment"

62

JA009653-
JA009662

05/13/2015

Findings of Fact and Conclusions of Law
and Supplemental Briefing re Future
Accounting

49

JA007708-
JA007711

06/25/2014

Findings of Fact, Conclusions of Law and
Order

48

JA007457-
JA007474

06/15/2015

Judgment

52

JA008151-
JA008153

05/16/2016

Judgment

71

JAO11389-
JAO11391
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Date Document Description Volume Labeled
08/24/2015 | Minute Order Denying Plaintiff's Motion 67 JA010679
for Reconsideration, Ex Parte (With
Notice) of Application for Order
Shortening Time Regarding Stay of
Execution and Order Shortening Time
Regarding Stay of Execution
03/21/2013 | Motion to File Second Amended 15 JA002434-
Complaint JA002461
06/29/2015 | Motion to Strike "Judgment", Entered 53 JA008328-
June 15, 2015 Pursuant to N.R.C.P. 52 (B) JA008394
And N.R.C.P. 59, As Unnecessary and
Duplicative Orders of Final Orders
Entered on June 25, 2014 And May 13,
2015, And as Such, Is A Fugitive
Document
12/08/2015 | Notice of Defendant Pardee Homes of 69 JA010896-
Nevada's Non-Reply and Non-Opposition JA010945
to "Plaintiff's Opposition to Pardee Homes
of Nevada's Motion to Amend Judgment
and Countermotion for Attorney's Fees"
10/13/2017 | Notice of Entry of Amended Judgment 88 JA014130-
JA014143
06/27/2014 | Notice of Entry of Findings of Fact, 48 JA007475-
Conclusions of Law and Order JA007494
06/15/2015 | Notice of Entry of Judgment 52 JA008154-
JAO08158
05/17/2016 | Notice of Entry of Judgment 71 JA011392-
JAO011396
01/10/2017 | Notice of Entry of Order and Judgment 86 JA013629-
from August 15, 2016 Hearings Regarding JA013635

Defendant's Motion for Attorney's Fees
and Costs
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Date Document Description Volume Labeled

01/10/2017 | Notice of Entry of Order and Judgment 86 JA013636-
from August 15, 2016 Hearings Regarding JA016342
Defendant's Motion to Amend Judgment

01/10/2017 | Notice of Entry of Order and Judgment 86 JA013622-
from August 15, 2016 Hearings Regarding JA013628
Plaintiff's Motion for Attorney's Fees and
Costs

10/25/2013 | Notice of Entry of Order Denying Motion 31 JA004812-
for Partial Summary Judgment JA004817

07/25/2014 | Notice of Entry of Order Granting Motion 48 JA007574-
to Expunge Lis Pendens JA007578

06/05/2013 | Notice of Entry of Order Granting 16 JA002665-
Plaintiffs Motion for Leave to File a JA002669
Second Amended Complaint

01/13/2017 | Notice of Entry of Order on Defendant's 86 JA013652-
Motion to Retax Plaintiffs' Memorandum JA013656
of Costs Filed May 23, 2016

05/13/2015 | Notice of Entry of Order on Findings of 49 JA007712-
Fact and Conclusions of Law and JA007717
Supplemental Briefing re Future
Accounting

07/10/2015 | Notice of Entry of Order on Pardee's 62 JA009755-
Emergency Motion to Stay Execution of JA009758
Judgment; and Ex Parte Order Shortening
Time

01/12/2017 | Notice of Entry of Order on Plaintiffs' 86 JA013645-
Countermotion for Attorney's Fees and JA013648
Costs Pursuant to NRS 18.010 and EDCR
7.60

04/03/2013 | Notice of Entry of Order re Order 16 JA002465-
Denying Defendants Motion for Summary JA002470

Judgment
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Date Document Description Volume Labeled

03/15/2013 | Notice of Entry of Order re Order 14 JA002354-
Granting Plaintiffs Countermotion for JA002358
Summary Judgment

10/13/2017 | Notice of Entry of Order Re: Defendant 88 JA014147-
Pardee Homes of Nevada's Motion to Stay JAO14151
Execution of Judgment and Post-Judgment
Orders

12/16/2011 | Notice of Entry of Stipulated 1 JA000040-
Confidentiality Agreement and Protective JA000048
Order

08/30/2012 | Notice of Entry of Stipulation and Order 1 JA000055-
to Extend Discovery Deadlines (First JA000060
Request)

07/14/2017 | Notice of Entry of Supplemental Order 88 JAO14111-
Regarding Plaintiffs' Entitlement to, and JAO14117
Calculation of, Prejudgment Interest

11/07/2012 | Opposition to Defendant's Motion for 2 JA000322-
Summary Judgment and Plaintiffs' JA000351
Counter Motion for Partial Summary
Judgment

07/14/2014 | Opposition to Pardee's Motion to Expunge 48 JA007495-
Lis Pendens JA007559

01/09/2017 | Order and Judgment from August 15, 86 JA013619-
2016 Hearings Regarding Defendant's JA013621
Motion for Attorney's Fees and Costs

01/09/2017 | Order and Judgment from August 15, 86 JAO013613-
2016 Hearings Regarding Defendants JAO013615
Motion to Amend Judgment

01/09/2017 | Order and Judgment from August 15, 86 JAO013616-
2016 Hearings Regarding Plaintiff's JAO013618
Motion for Attorney's Fees and Costs

10/23/2013 | Order Denying Motion for Partial 21 JA003210-
Summary Judgment JA003212
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Date Document Description Volume Labeled
04/26/2016 | Order from January 15, 2016 Hearings 71 JAO11385-
JAO11388
07/24/2014 | Order Granting Motion to Expunge Lis 48 JA007571-
Pendens JA007573
05/30/2013 | Order Granting Plaintiffs Motion for 16 JA002659-
Leave to File a Second Amended JA002661
Complaint
06/05/2013 | Order Granting Plaintiffs Motion for 16 JA002662-
Leave to File a Second Amended JA002664
Complaint
01/12/2017 | Order on Defendant's Motion to Retax 86 JA013649-
Plaintiffs' Memorandum of Costs Filed JA013651
May 23, 2016
07/10/2015 | Order on Pardee's Emergency Motion to 62 JA009753-
Stay Execution of Judgment; and Ex Parte JA009754
Order Shortening Time
01/12/2017 | Order on Plaintiffs' Countermotion for 86 JA013643-
Attorney's Fees and Costs Pursuant to JAO13644
NRS 18.010 and EDCR 7.60
04/02/2013 | Order re Order Denying Defendants 16 JA002462-
Motion for Summary Judgment JA002464
03/14/2013 | Order re Order Granting Plaintiffs 14 JA002351-
Countermotion for Summary Judgment JA002353
10/12/2017 | Order Re: Defendant Pardee Homes of 88 JA014144-
Nevada's Motion to Stay Execution of JAO014146
Judgment and Post-Judgment Orders
11/29/2011 | Order Setting Civil Non-Jury Trial 1 JA000031-
JA000032
11/02/2017 | Pardee Amended Notice of Appeal 88 JA014152-
JAO014154
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Date Document Description Volume Labeled
07/15/2015 | Pardee Homes of Nevada's Consolidated 63 JA009919-
Opposition To: (1) Plaintiff's Motion to JA009943
Strike Judgment Entered on June 15, 2015
Pursuant to NRCP 52(b) and NRCP 59;
and (2) Plaintiffs' Motion Pursuant to
NRCP 52(b) and 59 to Amend the Court's
Judgment Entered on June 15, 2015
09/12/2015 | Pardee Homes of Nevada's Consolidated 68 JAO10812-
Reply in Support of (1) Motion to Retax JAO010865
Plaintiffs' Memorandum of Costs Filed
June 19, 2015; and (2) Motion for
Attorney's Fees and Costs
12/30/2015 | Pardee Homes of Nevada's Consolidated 69 JA010946-
Response to: (1) Plaintiffs' Notice of Non- JA010953
Reply and Non-Opposition to Plaintiffs'
Opposition to Pardee's Motion to Amend
Judgment and Countermotion for
Attorney's Fees; and (2) Plaintiffs'
Supplement to Plaintiffs' Opposition to
Pardee's Motion for Attorney's Fees and
Costs
06/01/2016 | Pardee Homes of Nevada's Motion to 72 JAO011455-
Amend Judgment JAO11589
07/02/2015 | Pardee Homes of Nevada's Motion to 59 JA009207-
Amend Judgment JA009283
06/27/2016 | Pardee Homes of Nevada's Opposition to 82 JA013025-
Plaintiffs' Motion for Attorney's Fees and JA013170
Costs
07/15/2015 | Pardee Homes of Nevada's Opposition to 62 JA009759-
Plaintiff's Motion for Attorney's Fees and JA009771

Costs
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Date Document Description Volume Labeled
08/10/2015 | Pardee Homes of Nevada's Opposition to 67 JA010582-
Plaintiffs' Motion for Reconsideration of JA010669
the Order on Pardee's Emergency Motion
to Stay Execution of Judgment
06/30/2016 | Pardee Homes of Nevada's Reply in 82 JAO13171-
Support of Motion for Attorney's Fees and JAO13182
Costs
06/30/2016 | Pardee Homes of Nevada's Reply in 82 JAO13183-
Support of Motion to Amend Judgment; JA013196
and Opposition to Plaintiffs'
Countermotion for Attorney's Fees
07/01/2016 | Pardee Homes of Nevada's Reply in 82 JAO13197-
Support of Motion to Retax Plaintiffs' JA013204
Memorandum of Costs Filed May 23,
2016
03/23/2016 | Pardee Homes of Nevada's Response to 71 JAO11214-
Plaintiffs' Motion to Settle Two (2) Sets of JA011270
Competing Judgments and Orders
08/25/2014 | Pardee Homes of Nevada's Supplemental 49 JA007699-
Brief Regarding Future Accounting JA007707
02/08/2017 | Pardee Notice of Appeal 86 JAO013657-
JA013659
07/08/2015 | Pardee's Emergency Motion to Stay 62 JA009663-
Execution of Judgment: and Ex Parte JA009710
Order Shortening Time
06/06/2016 | Pardee's Motion for Attorney's Fees and 72 JA011590-
Costs JAO11614
05/28/2015 | Pardee's Motion for Attorney's Fees and 49 JA007718-
Costs JA007734
06/24/2014 | Pardee's Motion to Expunge Lis Pendens 48 JA007411-
— section filed under seal JA007456
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Date Document Description Volume Labeled

06/24/2015 | Pardee's Motion to Retax Plaintiffs' 52 JA008192-
Memorandum of Costs Filed June 19, JA008215
2015

05/31/2016 | Pardee's Motion to Retax Plaintiffs' 71 JA011442-
Memorandum of Costs Filed May 23, JAO11454
2016

04/07/2017 | Pardee's Motion to Stay Execution of 86 JA013660-
Judgment and Post-Judgment Orders JA013668

05/10/2017 | Pardee's Reply in Support of Motion to 88 JA014069-
Stay Execution of Judgment and Post- JA014071
Judgment Orders

10/17/2016 | Pardee's Supplemental Brief Regarding 86 JAO013591-
Pre- and Post-Judgment Interest Pursuant JA013602
to the Court's Order

07/08/2015 | Pardee's Supplemental Briefing in Support 62 JA009711-
of its Emergency Motion to Stay JA009733
Execution of Judgment

08/25/2014 | Plaintiff's Accounting Brief Pursuant to 49 JA007647-
the court's Order Entered on June 25, 2014 JA007698

09/12/2016 | Plaintiffs' Brief on Interest Pursuant to the 86 JA013566-
Court's Order Entered on August 15, 2016 JA013590

05/23/2016 | Plaintiffs' Memorandum of Costs and 71 JA011397-
Disbursements JAO011441

06/08/2016 | Plaintiffs' Motion for Attorney's Fees and 77 JAO12115-
Costs JA012182

06/29/2015 | Plaintiffs' Motion for Attorney's Fees and 52-53 JA008216-
Costs JA008327

07/24/2015 | Plaintiffs' Motion for Reconsideration, Ex 67 JA010482-
Parte (With Notice) of Application for JA010522

Order Shortening Time Regarding Stay of
Execution and Order Shortening Time
Regarding Stay of Execution
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Document Description

Volume

Labeled

07/18/2013

Plaintiffs' Motion in Limine To Permit
James J. Jimmerson, Esq. To Testify
Concerning Plaintiffs' Attorney's Fees and
Costs (MIL #25)

17

JA002732-
JA002771

06/29/2015

Plaintiffs' Motion Pursuant to NRCP 52(b)
and 59 to Amend The Court's Judgment
Entered on June 15, 2015, to Amend the
Findings of Fact/conclusions of Law and
Judgment Contained Therein, Specifically
Referred to in the Language Included in
the Judgment at Page 2, Lines 8 Through
13 and the Judgment At Page 2, Lines 18
Through 23 to Delete the Same or Amend
The Same to Reflect the True Fact That
Plaintiff Prevailed On Their Entitlement to
the First Claim for Relief For an
Accounting, and Damages for Their
Second Claim for Relief of Breach of
Contract, and Their Third Claim for Relief
for Breach of the Implied Covenant for
Good Faith and Fair Dealing and That
Defendant Never Received a Judgment in
its Form and Against Plaintiffs
Whatsoever as Mistakenly Stated Within
the Court's Latest "Judgment — sections
filed under seal

54-56

JA008395-
JA008922

03/14/2016

Plaintiffs' Motion to Settle Two (2)
Competing Judgments and Orders

70

JAO11168-
JAO11210

06/21/2016

Plaintiffs' Opposition to Defendant,
Pardee Homes of Nevada's, Motion to
Amend Judgment and Plaintiffs'
Countermotion for Attorneys' Fees and
Costs Pursuant to NRS 18.010 and EDCR
7.60

81

JAO12813-
JA013024

08/06/2013

Plaintiffs Opposition to Defendants
Motion for Partial Summary Judgment

17

JA002830-
JA002857
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Date Document Description Volume Labeled

03/20/2013 | Plaintiffs Opposition to Defendant's 15 JA002359-
Motion in Limine to Exclude Plaintiffs JA002408
Claim for Attorney’s Fees as an Element
of Damages MIL 1

03/20/2013 | Plaintiffs Opposition to Defendants 15 JA002409-
Motion in Limine to Plaintiffs Claim for JA002433
Damages in the form of compensation for
time MIL 2

07/17/2015 | Plaintiffs' Opposition to Pardee Homes of 65-67 JA010203-
Nevada's Motion to Amend Judgment and JA010481
Countermotion for Attorney's Fees

06/30/2015 | Plaintiffs' Opposition to Pardee's Motion 57-58 JA008923-
for Attorney's Fees and Costs JA009109

06/21/2016 | Plaintiffs' Opposition to Pardee's Motion 80 JA012625-
for Attorney's Fees and Costs JAO12812

05/12/2017 | Plaintiffs' Opposition to Pardee's Motion 88 JA014072-
Stay Execution of Judgment and Post- JA014105
Judgment Orders

07/08/2015 | Plaintiffs' Opposition to Pardee's Motion 60-61 JA009284-
to Retax Costs JA009644

06/20/2016 | Plaintiffs' Opposition to Pardee's Motion 77-79 JAO12183-
to Retax Plaintiffs' Memorandum of Costs JA012624
Filed May 23, 2016

11/04/2016 | Plaintiffs' Reply Brief in Support of Brief 86 JA013603-
on Interest Pursuant to the Court's Order JAO013612
Entered on August 15, 2016

04/23/2013 | Plaintiffs Reply in Further Support of 16 JA002503-
Motion for Leave to File Second JA002526

Amended Complaint
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Date Document Description Volume Labeled

01/17/2013 | Plaintiffs' Reply in Further Support of 13 JA002102-
Their Counter Motion for Partial JA002144
Summary Judgment

08/02/2016 | Plaintiffs' Reply in Support of 84-85 JA013358-
Countermotion for Attorney's Fees and JA013444
Costs

08/02/2016 | Plaintiffs' Reply in Support of Motion for 83-84 JA013205-
Attorney's Fees and Costs JAO013357

01/11/2016 | Plaintiffs' Reply to Defendants 69 JA010954-
Consolidated Response to (1) Plaintiffs' JA010961
Notice of Non-Reply and Non-Opposition
to Plaintiff's Opposition to Pardee's
Motion to Amend Judgment and
Countermotion for Attorney's Fees And
(2) Plaintiffs' Supplement to Plaintiffs'
Opposition to Pardee's Motion for
Attorney's Fees and Costs

07/15/2013 | Plaintiffs Reply to Defendants 17 JA002724-
Counterclaim JA002731

09/11/2015 | Plaintiffs' Reply to Defendant's 68 JA010680-
Opposition to Plaintiff's Motion for JA010722
Attorney's Fees and Costs

09/11/2015 | Plaintiffs' Reply to Defendant's 68 JA010768-
Opposition to Plaintiff's Motion Pursuant JAO10811
to NRCP 52(b) and NRCP 59 to Amend
the Court's Judgment Entered on June 15,
2015

09/11/2015 | Plaintiffs' Reply to Defendant's 68 JA010723-
Opposition to Plaintiff's Motion to Strike JA010767
"Judgment" Entered June 15, 2015
Pursuant to NRCP 52(b) and NRCP 59

04/20/2016 | Plaintiffs' Reply to Defendant's Response 71 JAO11271-
and Supplement to Plaintiffs' Motion to JAO011384

Settle Two (2) Sets of Competing
Judgments and Orders
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Date Document Description Volume Labeled
04/27/2017 | Plaintiffs' Response to Pardee's Motion to 88 JA014066-
Stay Execution of Judgment and Post- JA014068
Judgment Orders
05/10/2013 | Plaintiffs Supplement to Motion for Leave 16 JA002627-
to File a Second Amended Complaint JA002651
Pursuant to the Courts order on Hearing
on April 26, 2013
12/08/2015 | Plaintiffs' Supplement to Plaintiffs' 68 JA010866-
Opposition to Pardee's Motion for JA010895
Attorney's Fees and Costs
09/27/2013 | Plaintiffs Supplement to Their Opposition 19-21 JA002988-
to Defendants Motion for Partial JA003203
Summary Judgment
07/22/2013 | Plaintiffs Supplemental Opposition to 17 JA002787-
Defendants Motion in Limine to Plaintiffs JA002808
Claim for Damages in the Form of
Compensation for Time MIL 2
10/25/2013 | Plaintiffs Trial Brief Pursuant to EDCR 31 JA004818-
7.27 JA004847
06/19/2015 | Plaintiffs, James Wolfram and Walt 52 JA008159-
Wilkes' Memorandum of Costs and JA008191
Disbursements
03/16/2016 | Release of Judgment 71 JAOT1211-
JAO11213
01/07/2013 | Reply Brief in Support of Defendant's 13 JA002081-
Motion for Summary Judgment JA002101
09/16/2013 | Reply in Support of Defendant's Motion 17 JA002858-
for Partial Summary Judgment JA002864
09/16/2013 | Reply in Support of Defendant's Motion in 17 JA002865-
Limine to Exclude Plaintiff's Claim for JA002869

Attorney's Fees as An Element of
Damages
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Date Document Description Volume Labeled
09/16/2013 | Reply in Support of Defendant's Motion in 17 JA002870-
Limine to Exclude Plaintiffs' Claim for JA002874
Damages in the Form of Compensation for
Time
07/15/2014 | Reply in Support of Pardee's Motion to 48 JA007560-
Expunge Lis Pendens JA007570
08/17/2015 | Reply Points and Authorities in Support of 67 JA010670-
Motion for Reconsideration JA010678
11/08/2011 | Scheduling Order 1 JA000028-
JA000030
06/06/2013 | Second Amended Complaint 16 JA002670-
JA002677
04/17/2013 | Second Amended Order Setting Civil 16 JA002501-
Non-Jury Trial JA002502
12/15/2011 | Stipulated Confidentiality Agreement and 1 JA000033-
Protective Order JA000039
08/29/2012 | Stipulation and Order to Extend Discovery 1 JA000051-
Deadlines (First Request) JA000054
06/30/2015 | Supplement to Plaintiffs' Pending Motion 59 JA009110-
for Attorney's Fees and Costs, Motion to JA009206
Strike Judgment, Motion Pursuant to
NRCP 52(b) and NRCP 59 to Amend the
Court's Judgment, and Plaintiffs'
Opposition to Pardee's Motion for
Attorney's Fees and Costs
09/27/2013 | Supplemental Brief in Support of 21 JA003204-
Defendant's Motion for Partial Summary JA003209
Judgment
07/12/2007 | Supplemental Order Regarding Plaintiffs' 88 JA014106-
Entitlement to, and Calculation of, JAO014110

Prejudgment Interest
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Date Document Description Volume Labeled

03/05/2013 | Transcript of Proceedings - March 5, 2013 14 JA002211-
JA002350

10/25/2011 | Transcript re Discovery Conference | JA000024-
JA000027

08/27/2012 | Transcript re Hearing 1 JA000049-
JA000050

04/26/2013 | Transcript re Hearing 16 JA002527-
JA002626

07/09/2013 | Transcript re Hearing 17 JA002688-
JA002723

09/23/2013 | Transcript re Hearing 18 JA002875-
JA002987

07/17/2014 | Transcript re Hearing 49 JA007579-
JA007629

07/31/2014 | Transcript re Hearing 49 JA007630-
JA007646

07/10/2015 | Transcript re Hearing 62 JA009734-
JA009752

01/15/2016 | Transcript re Hearing 70 JA010962-
JAO11167

08/15/2016 | Transcript re Hearing - August 15, 2016 86 JA013445-
JAO13565

12/06/2012 | Transcript re Status Check 13 JA002066-
JA002080

07/23/2013 | Transcript re Status Check 17 JA002809-
JA002814

10/23/2013 | Transcript re Trial 22 JA003213-
JA003403
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Date Document Description Volume Labeled

10/24/2013 | Transcript re Trial 29-30 JA004463-
JA004790

10/28/2013 | Transcript re Trial — filed under seal 32-33 JA004848-
JA005227

10/29/2013 | Transcript re Trial — filed under seal 35 JA005264-
JA005493

10/30/2013 | Transcript re Trial 37-38 JA005512-
JA005815

12/09/2013 | Transcript re Trial — filed under seal 40-41 JA005821-
JA006192

12/10/2013 | Transcript re Trial 42-43 JA006193-
JA006530

12/12/2013 | Transcript re Trial — filed under seal 44-45 JA006533-
JA006878

12/13/2013 | Transcript re Trial - Part 1 46 JA006953-
JA007107

12/13/2013 | Transcript re Trial - Part 2 47-48 JA007108-
JA007384

10/23/2013 | Trial Exhibit A 23 JA003404-
JA003544

10/23/2013 | Trial Exhibit B — filed under seal 23 JA003545-
JA003625

10/23/2013 | Trial Exhibit C 23 JA003626-
JA003628

10/23/2013 | Trial Exhibit D 23 JA003629-
JA003631

10/23/2013 | Trial Exhibit E — filed under seal 23 JA003632-
JA003634
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Date Document Description Volume Labeled

10/23/2013 | Trial Exhibit F 23 JA003635-
JA003637
10/23/2013 | Trial Exhibit G 23 JA003638

10/23/2013 | Trial Exhibit H 23 JA003639-
JA003640

10/23/2013 | Trial Exhibit I 23 JA003641-
JA003643

10/23/2013 | Trial Exhibit J — filed under seal 24 JA003644-
JA003669

10/23/2013 | Trial Exhibit K 24 JA003670-
JA003674

10/23/2013 | Trial Exhibit L 24 JA003675-
JA003678

10/23/2013 | Trial Exhibit M 24 JA003679-
JA003680

10/23/2013 | Trial Exhibit N 24 JA003681-
JA003683

10/23/2013 | Trial Exhibit O — filed under seal 25-26 JA003684-
JA004083
10/23/2013 | Trial Exhibit P 27 JA004084
10/23/2013 | Trial Exhibit Q 27 JA004085

10/23/2013 | Trial Exhibit R 27 JA004086-
JA004089
10/23/2013 | Trial Exhibit S 27 JA004090
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Date Document Description Volume Labeled

10/23/2013 | Trial Exhibit T 27 JA004091-
JA004092
10/23/2013 | Trial Exhibit U 27 JA004093
10/23/2013 | Trial Exhibit V 27 JA004094

10/23/2013 | Trial Exhibit W 27 JA004095-
JA004096
10/23/2013 | Trial Exhibit X 27 JA004097
10/23/2013 | Trial Exhibit Y 27 JA004098

10/23/2013 | Trial Exhibit Z 27 JA004099-
JA004100

10/23/2013 | Trial Exhibit 1 27 JA004289-
JA004292

10/23/2013 | Trial Exhibit 10 — filed under seal 27 JA004320-
JA004329

10/23/2013 | Trial Exhibit 11 — filed under seal 28 JA004330-
JA004340

10/23/2013 | Trial Exhibit 12 — filed under seal 28 JA004341-
JA004360

10/23/2013 | Trial Exhibit 13 — filed under seal 28 JA004361-
JA004453

10/28/2013 | Trial Exhibit 15 34 JA005228-
JA005232

10/28/2013 | Trial Exhibit 18 34 JA005233-
JA005235
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Date Document Description Volume Labeled

10/28/2013 | Trial Exhibit 19 34 JA005236-
JA005237

10/28/2013 | Trial Exhibit 20 34 JA005238-
JA005254
10/23/2013 | Trial Exhibit 21 28 JA004454

10/28/2013 | Trial Exhibit 23 34 JA005255-
JA005260

10/30/2013 | Trial Exhibit 23a 39 JA005816-
JA005817

10/28/2013 | Trial Exhibit 24 34 JA005261-
JA005263

10/23/2013 | Trial Exhibit 25 28 JA004455-
JA004462

10/24/2013 | Trial Exhibit 26 31 JA004792-
JA004804

10/30/2013 | Trial Exhibit 27 39 JA005818-
JA005820

10/29/2013 | Trial Exhibit 28 36 JA005494-
JA005497

10/29/2013 | Trial Exhibit 29 36 JA005498-
JA005511

10/24/2013 | Trial Exhibit 30 31 JA004805-
JA004811

12/13/2013 | Trial Exhibit 31a 48 JA007385-
JA007410

12/12/2013 | Trial Exhibit 39 46 JA006936-
JA006948
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Date Document Description Volume Labeled

12/12/2013 | Trial Exhibit 40 46 JA006949-
JA006950

12/12/2013 | Trial Exhibit 41 46 JA006951-
JA006952

10/23/2013 | Trial Exhibit 6 — filed under seal 27 JA004293-
JA004307

10/23/2013 | Trial Exhibit 7 — filed under seal 27 JA004308-
JA004310

10/23/2013 | Trial Exhibit 8 — filed under seal 27 JA004311-
JA004312

10/23/2013 | Trial Exhibit 9 — filed under seal 27 JA004313-
JA004319

10/23/2013 | Trial Exhibit AA 27 JA004101-
JA004102
10/23/2013 | Trial Exhibit BB 27 JA004103
10/23/2013 | Trial Exhibit CC 27 JA004104
10/23/2013 | Trial Exhibit DD 27 JA004105

10/23/2013 | Trial Exhibit EE 27 JA004106-
JA004113

10/23/2013 | Trial Exhibit FF 27 JA004114-
JA004118

10/23/2013 | Trial Exhibit GG 27 JA004119-
JA004122
10/23/2013 | Trial Exhibit HH 27 JA004123
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Date Document Description Volume Labeled
10/23/2013 | Trial Exhibit 11 27 JA004124
10/23/2013 | Trial Exhibit JJ 27 JA004125
10/23/2013 | Trial Exhibit KK 27 JA004126-

JA004167
10/23/2013 | Trial Exhibit LL 27 JA004168
10/23/2013 | Trial Exhibit MM 27 JA004169
10/23/2013 | Trial Exhibit NN 27 JA004170-
JA004174
10/23/2013 | Trial Exhibit OO 27 JA004175-
JA004183
10/23/2013 | Trial Exhibit PP 27 JA004184-
JA004240
10/23/2013 | Trial Exhibit QQ 27 JA004241-
JA004243
10/23/2013 | Trial Exhibit RR 27 JA004244-
JA004248
10/23/2013 | Trial Exhibit SS 27 JA004249-
JA004255
10/23/2013 | Trial Exhibit TT 27 JA004256-
JA004262
10/23/2013 | Trial Exhibit UU 27 JA004263-
JA004288
10/24/2013 | Trial Exhibit VV 31 JA004791
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Date Document Description Volume Labeled
12/10/2013 | Trial Exhibit WW 43 JA006531-
JA006532
12/12/2013 | Trial Exhibit XX 46 JA006879-
JA006935
Dated this 28" day of February, 2018.
McDONALD CARANO LLP

By: /s/Rory T. Kay

Pat Lundvall (NSBN 3761)

Rory T. Kay (NSBN 12416)

2300 W. Sahara Ave., 12th Floor
Las Vegas, Nevada 89102

Telephone: (702) 873-4100

Facsimile: (702) 873-9966
lundvall@mcdonaldcarano.com

rkav@mcdonaldcarano.com

Attorneys for Appellant
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CERTIFICATE OF SERVICE
I hereby certify that I am an employee of McDonald Carano LLP, and on the
28" day of February, 2018, a true and correct copy of the foregoing document was
e-filed and e-served on all registered parties to the Supreme Court's electronic
filing system:

/s/ Beau Nelson
An Employee of McDonald Carano LLP
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JIMMERSON HANSEN, P.C. CLERK OF THE COURT
JAMES J. JIMMERSON, ESQ.

Nevada State Bar No. 000264

LYNN M. HANSEN, ESQ.

Nevada State Bar No. 000244

JAMES M. JIMMERSON, ESQ.

Nevada State Bar No. 12599

415 South Sixth Street, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile: (702) 380-6406
li@jimmersenhansen.com
imi@jimmersonhansen.com

Attorneys for Plaintiff

JAMES WOLFRAM and WALT WILKES

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES WOLFRAM and WALT WILKES,

)
Plaintiffs, ) Case No.: A-10-632338-C
} Department No. IV
V. }
)
PARDEE HOMES OF NEVADA, } HEARING DATE: April 26, 2013
) HEARING TIME: 8:30 a.m.
Defendant. }
)

PLAINTIFFS’ OPPOSITION TO DEFENDANT’S MOTION IN LIMINE
TO EXCLUDE PLAINTIFFS’ CLAIM FOR ATTORNEYS' FEES
AS AN ELEMENT OF DAMAGES (MIL #1)

Piaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their counsel of
record, JAMES J. JIMMERSON, ESQ., LYNN M. HANSEN, ESQ., and JAMES M.
JIMMERSON, ESQ. of the law firm of JIMMERSON HANSEN, P.C. hereby submits their
Opposition to Defendant’s Motion in Limine to Exclude Plaintiffs’ Claim for Attorneys’ Fees
as an Element of Damages (MIL #1). This Opposition is based on the pleadings and

papers on file, the attached affidavit and exhibits, the Memorandum of

==
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Foints and Authorities attached hereto and arguments of counsel at the hearing of this
Motion.

DATED this 20" day of March, 2013.

JIMMERSON HANSEN, P.C.

" Newtla State Bar No, 000264
LYNN M. HANSEN, ESQ.
Nevada State Bar No. 000244
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 012508
415 So. Sixth St., Ste. 100
Las Vegas, NV 89101
Attorneys for Plaintiffs
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MEMORANDUNM OF POINTS AND AUTHORITIES IN OPPOSITION TO
DEFENDANT’S MOTION IN LIMINE TO EXCLUDE PLAINTIFFS’' CLAIM FOR
ATTORNEYS' FEES AS AN ELEMENT OF DAMAGES (MIL #1)

L INTRODUCTION

After the recent briefing and hearing on the parties’ Motions for Summary
Judgment, the Court is familiar with the operative facts in this action. Accordingly, only
those facts which are relevant to the present motion in limine are provided below.

Plaintiffs’ and Defendant’'s commission agreement concerning the notice to be
provided and commissions to be paid in connection with certain land transactions between
Pardee Homes of Nevada (“Pardee”) and Coyote Springs Investment, LLC (*CSI") was
reduced to writing in a Commission Letter Agreement dated September 1, 2004. This
Commission Letter Agreement was signed by Jon Lash, James Wolfram, and Walt Wilkes.
See Exhibit 1, a true and correct copy of the Commission Letter Agreement attached
hereto. No other written agreements between Plaintiffs and Defendant have been
executed which serve to affect the September 1, 2004 Commission Letter Agreement. It is
Defendant’s failure to comply with the terms of the Commission Letter Agreement which
caused Plaintiffs to institute this action.

Plaintiffs have stated claims for breach of contract, breach of the implied covenant
of good faith and fair dealing, and accounting. While it is apparent that Plaintiffs have not
been paid the commissions as owed to them according to the Option Property formula
stated in the Commission Letter Agreement and Pardee has attempted to unilaterally
reduce the amount of land Plaintiffs may receive a commission from, it is the effect of
Defendant's failure to notify and inform Plaintiffs of the transactions between Pardee and
C8l, as required by the Commission Letter Agreement, which is the subject of the present
Motion in Limine: Plaintiffs’ claim for damages in the form the attorney’s fees and costs
they have been forced fo expend to acquire the documents owed to them under the
Commission Letter Agreement. |

Nevada law permits for the recovery of attorney’s fees as damages resulting from a
breach of contract when such fees are pleaded as special damages and are the natural

-1-
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and proximate consequence of the breach. Such is the case for Plaintiffs. The
Commission Letter Agreement ensured that Plaintiffs would receive formal notice of the
sale of Option Property and would be kept reasonably informed as to all matters relating to
the amount and due dates of Plaintiffs’ commission payments. Denial of this information
has forced Plaintiffs to seek counsel and file suit to acquire the power to compel the
production of documents from Pardee and to subpoena documents and records from third
parties—power granted only through the judicial process. Hence, the cost of acquiring
representation to institute and conduct such process is a natural and foreseeable harm to
Plaintiffs for which they are entitled to recoup as damages.1
i LEGAL ARGUMENT

A. Legal Standard for Motions in Limine

The Nevada Supreme Court has recognized that District Courts have “broad
discretion in determining the admissibility of evidence” both at trial and in deciding pre-trial
motions in limine. Sheehan & Sheehan v. Nelson Malley and Co., 121 Nev. 481, 492, 117
P.3d 219, 226 (2005); see also Nev. R. Civ. P. 16(c)(3); EDCR 2.47. Indeed, “all relevant
evidence is admissible at trial unless otherwise excluded by law or the rules of evidence.”
FGA, Inc. v. Giglio, 278 P.3d 490, 498, 128 Nev. Adv. Op. 26 (2012).

Likewise, it is an abuse of discretion for the Court to grant a motion in limine without
finding that that the challenged evidence is inadmissible on all potential grounds. See /d.;
State ex rel. Dept. of Highways v. Nevada Aggregates & Asphalt Co., 92 Nev. 370, 376,
551 P.2d 1096 (1976), cf Borm v. Eisenman, 114 Nev. 854, 962 P.2d 1227 (1998).
Further, the Court shouid deny a pre-trial motion in limine without a showing that mere
mention of the challenged evidence would be prejudicial to the moving party. See FGA,
inc., 278 P.3d at 399, Leiper v. Margolis, 111 Nev. 1012, 1014, 899 P.2d 574, 575 (1995);
Sheehan, 121 Nev. at 492, see afso Kelly v. New West Federal Savings, 49 Cal. App. 4th

' As the Court is aware, the Commission Lefter Agreement contains an attorney’s fees
provision, whereby the parties agreed that in the event a cause of action was filed to
enforce a party's rights under the Agreement, the prevailing party would be entitled fo its
reasonable attorney's fees. See Exhibit 1 at 2.

D
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659, 670, 56 Cal. Rptr. 2d 803, 808 (Cal. Ct. App. 19986) {(Motions in limine function to
“preclude the presentation of evidence deemed inadmissible and prejudicial by the moving
party.”). As such, when the Court cannot make these definitive findings, it shouid defer its
ruling on the admissibility of evidence until trial when it knows the context of questioning
seeking to admit the evidence at issue. See Barcus v. Sfafe, 92 Nev. 289, 291, 550 P.2d
411, 412 (1978) (“We will have to see what the questions are, and we will have to see what
the answers are.”); see also Kally, 49 Cal. App. 4™ at 671 (Waiting until the evidence is
actually offered fo rule on evidence "serves to focus the issue and to protect the record.”).

Finally, threshold rulings on evidentiary issues are “generally superfluous” when the
Court is the trier of fact. U.S. v. Heller, 551 F.3d 1108, 1112 {9th Cir. 2008). In bench
trials, motions in limine are in effect, "coals to Newcastle,” since the Court is being asked fo
withhold prejudicial information from the trier of fact when the Court is, itself, the trier of
fact. Id. Moreover, in such instances, the Court is presumed to only consider admissible
evidence when rendering its decisions. Landis v. American Potash & Chemical Corp., 78
Nev. 424, 437, 375 P.2d 402, 409 (1962).

B. Nevada Law Permits the Recovery of Attorney’s Fees as Damages

As the Court knows, Nevada permits the award of attorney’s fees as consequential
damages resulfing from a breach of coniract. See Clark County School Dist. v. Rolling
Piains Const., Inc., 117 Nev. 101, 105-106, 16 P.3d 1079, 1082 (2001) ("[Tlhe award of
attorney fees as consequential damages did not reach beyond the scope of the CCSD-
Richardson agreement...[and] we conclude that the award of consequential damages was
an appropriate remedy.”). However, the availability of attorney’s fees as consequential
damages is limited to situations where (1) the attorney’s fees are pleaded as special
damages in the complaint; and (2) the fees are the natural and proximate resuit of the
conduct at issue. The Nevada Supreme Court in Sandy Valley Assoc. v. Sky Ranch
Estates Owners Assoc., 117 Nev. 948, 35 P.3d 964 (2001) articulated this standard,

stating:
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In contrast, when a party claims it has incurred attorney fees as
foreseeable damages arising from tortious conduct or a breach
of contract, such fees are considered special damages. They
must be pleaded as special damages in the complaint pursuant
to NRCP 9(g) and proved by competent evidence just as any
other element of damages. The mention of attorney fees in a
complaint's general prayer for relief is insufficient to meet this
requirement. Finally, when atiorney fees are considered as an
element of damages, they must be the natural and proximate
consequence of the injurious conduct. If more than one claim is
presented in a complaint, the party claiming fees as damages
must prove the fees as to each claim.

id. at 956-57 (internal citations omitted). In applying this standard the Court should deny
the motion since Plaintiffs’ damage claims for attorney’s fees have been pleaded as special

damages and because they are the natural and proximate result of Defendant's conduct.

C. Plaintiffs are Entitled to Present Evidence of their Attorney’'s Fees as
Damages

Plaintiffs’ attorney’s fees are compensable damages under Nevada law.
Defendant's principal argument in support of its Motion in Limine to Exclude Plaintiffs’
Claim for Attorneys’ Fees as an Element of Damages (MIL #1) is, "Plaintiffs have only
generally alleged attorneys fees...In their Amended Complaint, a recovery of attorneys’
fees was only mentioned in the Plaintiffs’ general prayer for refief.” Mot. at 6.2 However,
an examination of the Amended Compilaint confirms that this argument is without merit and
Plaintiffs did in fact specifically' plead attorney's fees as damages, consistent with the
requirements of Sandy Valley.

Plaintiffs’ Amended Complaint states three claims for relief: (1) accounting; (2)
breach of contract; and (3) breach of the implied covenant of good faith and fair dealing.
Under each of these three claims for relief Plaintiffs specifically state an entitlement to
attorney’s fees for that particular cause of action. Under the claim for relief for accounting,
the Amended Complaint states, “Plaintiffs are also entitled to an award of reasonable
attorneys’ fees and costs.” See Amended Compilaint at § 20, a true and correct copy of

which is attached hereto as Exhibit 2. Under the claim for relief for breach of contract, the

? Defendant's Motion in Liminé to Exclude Plaintiffs’ Claim for Aftorneys’ Fees as an
Element of Damages is cited as “Mot. af __."
-4~
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Amended Complaint states, “As a result of Defendant's breach of contract, Plaintiffs have
been forced to bring this matter before the Court. Accordingly, Plaintiffs are entitled fo an
award of reasonable attorneys’ fees and costs.” /d. at § 25. And under the third claim for
relief breach of the covenant of good faith and fair dealing, "As a direct and proximate
result of Defendant's breach of the covenant of good faith and fair dealing, Plaintiffs have
been forced to bring this matter before the Court. Accordingly, Plaintiffs are entitled to an
award of reasonable attorneys’ fees and costs.” /d. at § 30. Finally, in the prayer for relief,
the Amended Complaint states, “WHEREFORE, Plaintiffs pray as follows:...4. For
reasonable attorney's fees.” id.

In spite of the actual text of the Amended Complaint, where Plaintiffs’ claim their
entitiement to attorney’s fees for each of their claims for relief, Defendant argues that
Plaintiffs’ claim for attorney’s fees is “only mentioned in the Plaintiffs' general prayer for
relief.” Mot at 6. This statement is inaccurate. As the Court is well aware, “the last
portion of the complaint is the prayer for relief.” Cohen v. Mirage Resorts, inc., 119 Nev. 1,
21, 62 P.3d 720, 733 (2003). Further, the general prayer seeks relief applicable to the
entire complaint and is not specific to a particular cause of action. See Gomes v.
Countrywide Home Loans, Inc., 192 Cal. App. 4th 1148, 1151 n. 4, 121 Cal Rptr. 3d 819,
821 (Cal. App. Ct. 2011). Conversely, claims for special damages may not be only found
in the general prayer for relief. Nevada Rule of Civil Procedure 9{(g} requires that special
damages be siated for particular causes of action and mandates, "when items of special
damages are claimed, they shall be specifically stated.” N.R.C.P. 9(g). Interpreting the
federal counterpart to N.R.C.P. 9(g), courts have held that special damages must be pled
for specific causes of action, as they are "those resulting from the commission in question
and not normally associated with the claim.” Greater New York Auto Dealers Ass'n v.
Environmental Systems Testing, Inc., 211 F.R.D. 71, 78 (E.D.N.Y. 2002) (internal citations
omitted).®> The Court, in applying this standard to Plaintiffs’ Amended Complaint, must find

® Federal cases interpreting the Federal Rules of Civil Procedure are “strong persuasive
authority because the Nevada Rules of Civil Procedure are based in large part upon their
. 5
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that attorney’s fees are specifically pled for each cause of action, satisfying the
requirement that they be pled as special damages.*

Once the Court concludes that the Amended Complaint adequately pleads
attorney’'s fees as special damages, the Court must deny the motion in fimine. While
attorney's fees must be the “natural and proximate result of the injurious conduct,” in order
to be considered an element of damages, Defendant has failed to even claim in its motion
in limine that Plaintiffs’ atiorney’s fees in this action are not the natural and proximate result
of Defendant’s conduct, effectively conceding the point.

As a direct result of Pardee’s failure to provide Plaintiffs the documents and
information owed fo them under the Commission Letter Agreement, Plaintiffs were forced
to engage an aliorney and use the tools of discovery to acquire some of these
documents—tools only available to them after Plaintiffs filed suit against Pardee. And even
after Plaintiffs were allowed to request documents from Pardee, Pardes failed to provide
the information to Plaintiffs, See Exhibit 3, a true and correct copy of Defendant Pardee’s
Responses to Plaintiffs’ First and Second Requests for Production of Documents, attached
hereto, and Exhibit 4, a true and correct copy of the Index to Defendant's N.R.C.P. 16.1
productions, attached hereto. Looking at Defendant’s Responses to Requests 1, 3, 4, 5, 9-
11, 16, and 17, it is clear that Defendant failed to produce copies of any of the
amendments to the Amended .and Restated Option Agreement, which were explicitly
requested by Plaintiffs. [t was only after Plaintiffs were able fo recover documents by
subpoena from CSI did Plaintiffs receive at least some of the documents owed to them
under the Commission Letter Agreement. See Affidavit of James M. Jimmerson, Esq. at

19 attached hereto; see also Exhibits 13-20 attached to Plaintiffs’ Opposition to

federal counterparis.” Executive Management, Ltd. v. Ticor Title Ins. Co., 118 Nev. 48, 53,
38 P.3d 872, 876 (2002) (internal citations omitted).

? Even if the Court were to find that the Amended Complaint does not adequately plead
attorney's fees as special damages, at the hearing on the motions for summary judgment
the Court permitied Plaintiffs to file a motion for leave to file a further amended complaint
for the purposes of more particularly pleading damages. That motion is being filed
contemporaneously with this Opposition.

&~
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Defendant's Motion for Summary Judgment and Countermotion for Partial Summary
Judgment, true and correct copies of Amendments 1 through 8 to the Amended and
Restated Option Agreement, containing “CSI_Wolfram” bates stamps. But without the
requested accounting, Plaintiffs are still unsure whether they are in receipt of all of the
information owed to them. Given the necessity of employing the tools of discovery and
prosecuting a suit for accounting to acquire these documents, Plaintiffs attorney's fees are
compensable damages. See Burch v. Argus Properties, inc., 92 Cal. App. 3d 128, 154
Cal. Rptr. 485, (Cal. Ct. App. 1979) ("Here, Burch would have known the $5,000 advanced
for costs was not to be returned and would not have needed fo litigate this issue if Argus
had provided him with the quarterly accounting required under section 10146. The fees
here were reasonable.”).

Defendant relies on Reyburn Lawn & Landscaping Designers, inc. v. Plaster Dev.
Co., Inc., 127 Nev. Adv. Op. 26, ---, 255 P.3d 268, 279 n. 11 (2011), stating that the
holding in Sandy Valley was a “rather narrow exception to the rule prohibiting attorney fees
awards absent express authorization” to support its motion, but fails to explain how
Plaintiffs’ action does not fit within the exception. /d. Indeed, this silence is telling
because the language in Sandj;r Valley and its progeny confirm the validity of Plaintiffs’
claims. In Sandy Valley, the Nevada Supreme Court stated:

Attorney fees may also be awarded as damages in those cases
in which a party incurred the fees in recovering real or personal
property acquired through the wrongful conduct of the
defendant or in clarifying or removing a cloud upon the title to
property. Finally, actions for declaratory or injunctive relief may
involve claims for attorney fees as damages when the actions
were necessitated by the opposing party's bad faith conduct.

Sandy Valley, 117 Nev. at 857-58. Further, in Horgan v. Felton, 123 Nev. 577, 585-86,
11
111
Iy
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170 P.3d 982, 978-88 (2007) the Nevada Supreme Court clarified its decision in Sandy
Valley, stating:

The clear majority rule is that attorney fees incurred in
removing spurious clouds from a title qualify as special
damages in an action for slander of title. As stated by the
Washington Supreme Court, attorney fees are permissible as
special damages in slander of title actions because “the
defendant ... by intentional and calcuiated action leaves the
plaintiff with only one course of action: that is, litigation....
Faimess requires the plaintiff to have some recourse against
the intentional malicious acts of the defendant.” However, no
authority appears to support the proposition that attorney fees
are available as special damages in a case to remove a cloud
upon title when no claim for slander of title has been alleged,
and in fact, authority o the contrary exists.

id. {internal citations omitted).

As seen in the two excerpts above, in both Sandy Valley and Horgan the court
focused on the necessity of the legal action resulting from the defendant's conduct and
causing the expenditure of attorney’s fees as well as the wrongfulness of the defendant's
actions in determining the availability of attorney’s fees as damages. Taking the example
of removing a cloud upon title, the court held that it was not enough that legal action was
necessary to clarify legal title, the aggrieved party must also prosecute a claim for slander
of title to recover fees resulting from a defendant’s wrongful conduct. Now when applied to
this action, it is clear that Plaintiffs were only able fo get the documents and information
they were entitled to. once they filed suit and were granted the tools of discovery to get
some of those records. Furthermore, prosecution of a claim for accounting is necessary to
ensure that Plaintiffs receive all of the documents and information they are entitled to and
not just those acquired through the use of discovery tools. It is clear that had it not been
for the wrongful actions of De;fendant in failing to give Plaintiffs the information and
documents, the use of discovery mechanisms would not have been necessary and a claim
/1t
Iy
i
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for accounting unwarranted. As such, Plaintiffs’ are entitled to claim their attorney’s fees
as damages.® |
fil. CONCLUSION

Based on the foregoing, Defendant's Motion in Limine to Exclude Plaintifis' Claim
for Attorneys’ Fees as an Element of Damages (MIL #1) should be denied. Not only have
Plaintiffs adequately pled the attorney’s fees as special damages in the Amended
Complaint, but also the fees are a natural and proximate resuit of Defendant's conduct,
bringing them within the scope of permissible damage claims. As such, Plaintiffs
respectfully request that the motion be denied.

DATED this 20" day of March, 2013.

JIMMERSON HANSEN, P.C.

LYNN M. HANSEN, ESQ,.
Nevada State Bar No. 000244
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No, 012599
415 So. Sixth St., Ste. 100

Las Vegas, NV 89101
Attorneys for Plaintiffs

® Defendant makes a one-sentence claim that “Plaintiffs did not articulate its current
position until a very late N.R.C.P. 16.1 disclosure.” Mot. at 6. However, Pardee fails to
explain its position (1) as to how the disclosure was "late” since it was made during the
discovery period; (2) why it would take a N.R.C.P. 16.1 disclosure to learn that Plaintiffs
were claiming their fees as damages in light of the pleading in the Amended Complaint; or
{3) how this impacts the admissibility of the attorney's fees evidence. Without any of this
analysis, the Court must conclude that Plaintiffs’ disclosure of their attorney’s does not
impact their admissibility at trial.
-9-
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CERTIFICATE OF SERVICE
| hereby certify that service of a frue and correct copy PLAINTIFF'S OPPOSITION TG
DEFENDANT'S MOTION IN LIMINE TO EXCLUDE PLAINTIFFS' CLAIM FOR
ATTORNEYS' FEES'AS AN ELEMENT OF DAMAGES (MIL #1) was made on the 20" day
of March, 2013, as indicated below:

& By first class mall, postage prepaid from Las Vegas, Nevada pursuant {o
N.R.C.P. 5(b} addressed as follows below

.. By facsimile, pursuant to EDCR 7.26 (as amended)

By receipt of copy as indicated below
Pat Lundvall, Esq.
Aaron D. Shipley, Esq.
MCDONALD CARANO WILSON, LLP
2300 W. Sahara Ave., Suite 1000
Las Vegas, NV 89102
Attorneys for Defendant

A

A employee of JIMMERSON HANSEN, P.C.

-10-
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JIMMERSON HANSEN, P.C.

JAMES J. JIMMERSON, ESQ.
Nevada State Bar No. 000264
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 12589

415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
Telephone: (702) 388-7171
Facsimile: (702) 380-6406

ji@iimmersonhansen.com

imi@iimmersonhansen.com
Attorneys for Plaintiff

JAMES WOLFRAM and WALT WILKES

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES WOLFRAM and WALT WILKES, )

Plaintiffs, g Case No.: A-10-632338-C
V. ; Department No. IV
PARDEE HOMES OF NEVADA, ;

Defendant. i

AFFIDAVIT OF JAMES M. JIMMERSON, ESQ.
{, JAMES M. JIMMERSON, ESQ., am over the age of eighteen (18) and am not a

party to this action. | am personally familiar with the facts set forth herein, with the
exception of those facts stated on information and belief and as to those facts, | believe
them fo be true.

1. Your Affiant is an attorney at law, duly licensed to practice before all of the
Courts in the State of Nevada.

2. Your Affiant is an associate with the law firm of Jimmerson Hansen, P.C.,
attorneys retained to represent Plaintiffs, JAMES WOLFRAM and WALT WILKES, in the

above-captioned action. '
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3. Your Affiant has personal knowledge of the facts and circumstances
surrounding the issues discussed in the instant Motion and make this Affidavit based upon
said knowledge.

4, This Affidavit is made in support of Defendant's Motion in Limine to Exclude
Plaintiffs’ Claims for Attorneys’ Fees as an Element of Damages (MIL #1) and is made in
good faith.

5. That the attached copy of the Commission Agreement dated September 1,
2004, is true and accurate.

8. That the attached copy of the Amended Complaint is true and accurate.

7. That the attached copy of Defendant Pardee Home's Responses to Plaintiff's
First and Second Request for Production of Documents are true and accurate.

8. The attached copy of the index to Defendants 16.1 disclosures is true and
accurate. .

8. That on or about August 24, 2012 in response to a subpoena, third party
Coyote Springs Investment, LLC produced the following documents, among others:

a. Pardee and CSI entered into an Amendment No. 1 to Amended and
Restated Option Agreement for the Purchase of Real Property and
Joint Escrow Instructions dated July 28, 2016;

b. Amended No. 2 to Amended and Restated Option Agreement for the
Purchase of Real Property and Joint Escrow Instructions dated
September 30, 20086;

c. Amended No. 3 to Amended and Restated Option Agreement for the
Purchase ‘Of Real Property and Joint Escrow Instructions dated
November 22, 20086;

d. Amended No. 4 to Amended and Restated Option Agreement for the
Purchase of Real Property and Joint Escrow Instructions December

dated 20, 2007;
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e. Amended No. § to Amended and Restated Option Agreement for the
Purchase of Real Property and Joint Escrow Instructions dated May
12, 2008,
f. Amended No. 6 to Amended and Restated Option Agreement for the
Purchase of Real Property and Joint Escrow Instructions dated
;January 30, 2008;
g. Amended No. 7 to Amended and Restated Option Agreement for the
Purchase of Real Property and Joint Escrow Instructions dated April
24, 2009, and
h. Amended I\.Jo. 8 to Amended and Restated Option Agreement for the
Purchase of Real Property and Joint Escrow Instructions dated June
18, 2009.
10.  That on or about August 27, 2012, your Affiant supplemented Plaintiffs’
N.R.C.P. 16.1 disclosures and produced the above mentioned documents.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this 20th day of March, 2013.

M e o

AMESAF-IIMMERSON, ESQ.

Subscribed and Sworn {o me

this a?ﬂﬁ“ day of March, 2013.

/PN

Motary Public in and for said County
and State.

Py Beniindl

, SHAHANA M. POLSELL
Notary Public State of Nevada
No. 08-8688-1
My Appt. Exp. Dec. 18, 2016

VT TETTTTYYY

TRy
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Electronically Filed
01/14/2011 01:05:17 PM

SO Gt
JMMERSON HANSEN, P.C. '
JAMES J. JIMMERSON, ESQ. CLERK OF THE COURT
Nevada Bar No. 000264
%@jsmmemenhansen.ccm
15 So. Sixth St Ste. 100
Las Vegas, NV 83101
gem 3RB-7171
ftormey for Plaintiffs
James Wollram and Wall Wilkes

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES WOLFRAM,
WALT WHLKES,

Piaintiffs, CASE NOUA-10-632338-C
¥s, DOCKET NO.: XXIH
PARDEE HOMES OF NEVADA,

Defendant.

AMENDED COMPLAINT

Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their
undersigned counsel, James J. Jimmerson, Esq. of the law firm of Jimmerson Hansen, for
their Complaint stales as follows:

GENERAL ALLEGATIONS

1. At all times relevant hereto, Plaintiffs James Wolfram and Walt Wilkes are
individuals who have resided in Clark County, Nevada.

2. That Plaintiff Wolfram has been assigned all of Award Really's rights, title
and interestin that cerlain Commission Letter dated September 1, 2004, and ha is the real
party in interest in this case,

3. That Plaintiff Wilkes has been assigned all General Realty's rights, title and
interest in that certain Commission Letter dated Seplember 1, 2004, and he is the real
party in interest in this case.

4. At all times relevant hereto, Defendant Pardee Homes of Nevada ("Pardee”)

was a corporation registered in the state of Nevada.
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5. Plaintiffs predecessors in interest, Award Realty and General Realty and
Plaintiffs and Defendant have a financial relationship. Plaintiffs were real estate brokers,
dealing in real estate owned by Coyote Springs Investment LLC and being purchased by
Defendant. The relationship between Coyote Springs Investment LLC and Defendantwas
governed by a certain Option Agresment for the Purchase of Real Property and Joint
Escrow instructions, dated in May of 2004 and later amended and restated on March 28,
2005 ("Option Agreement”), Plaintiffs and Defendant eniered into an agreement entitied
“Commission Leiter” dated September 1, 2004, which related to the Option
Agreement and governed the payment of commissions from Defendant to Plaintiffs for real
estate sold under the Option Agreement. For easy reference, Award Realty and General
Realty and Plaintiffs, are concurrently referred to as "Plaintiffs” herein.

8. Pursuant to the Commission Lefter, Plaintiffs were to be paid a commission
for all real property sold under the Option Agreement.

7. Pursuant to the Commission Letter, Plaintiffs were to be fully informed of ali
sales and purchases of real property governed by the Option Agreement. Specifically, the
Commission Lelter stated:

Pardee shall provide sach of you a copy of each writen option exercise

notice given pursuant fo paragraph 2 of the Option Agreement, together with

the information as to the number of acres involved and the scheduled closing

date. In addition, Pardee shall keep each of you reasonably informed as to

alt matters relaling to the amount and due dates of your commission

payments.

8. On or about April 23, 2008, Plaintiffs sent a letter to Defendant requesting
documents, which detail the purchases and sales of certain real property for which
Plaintiffs believe are part of the property outlined in the Option Agreement and, tharefore,
property for which they are entitled to receive a commission. A parcel map was also
requested to identify which properties had been sold.

8. Defendant replied to Plaintifl's April 23, 2008, letter with a letter dated July

10, 2009. The July 10 letter failed to provide the documents requested by the Plaintiffs.
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10.  Plaintiffs once again requested the documents from the Defendant in a letter
dated August 26, 2009. in that letter, Plaintiffs alleged that failure to deliver the requested
documents constituted a material breach of the Commission Letter.

1. Defendant, after conversations with Plaintiffs, sent a two-page lstter dated
November 24, 2009, with four aftachments: 2 maps, a spreadsheet, and 3 map legend.
The letter attempted to explain the recent purchases or “takedowns” of real property by
Pardee.

12.  Plaintiffs relied upon Defendant’s representations made in the November 24,
2009 letter as being truthful and accurate.

13.  Upon further inquiry, however, Plaintiffs have discovered that the
representations made by the Defendant in the November 24, 2008, lefter were inaccurate
or untruthful. In response to their concerns, Plaintiffs sent another letter dated May 17,
2010 to Defendants, asking for additional information and further documentation of all
properties purchased by Defendant and sold by Coyote Springs Investment LLC. In that
letter, Plaintiffs alleged that the representations made in the November 24, 2008, letter
were believed to be inaccurate or unfruthful after the Plaintiffs investigated the property
transactions and records in the Clark County Recorder's Office and Clark County
Assessor's Office. Plaintiffs further asked Defendant why it had instructed Francis Butler
of Chicago Title notto release closing escrow documents regarding purchase of properties
from Coyole Springs.

14,  Defendant responded to the May 17, 2010, letter with a letter dated June 14,
2010. in that letter, Defendant denied breaching the covenants contained in the
Commission Letter, but did not reply or address any particular concern, including, but not
limited to: the discrepancy between the representations made by Defendant in the
November 24, 2009, letter and information and records found in the Clark County
Recorder's Office and the Clark County Assessor's Office, the request as to why closing
escrow documents were being withheld, and the request for all relevant closing escrow

documents.
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15.  Todate there has been no further documentation produced by Defendant for
the Plaintiffs regarding their concerns about the sales and purchases of real property by

Defendant from Coyote Springs Investment, LLC.

FIRST CLAIM FOR RELIEF
{Accounting}

16.  Plaintiffs incorporate each of the allegations contained within paragraphs 1
through 15 above.

17.  Plaintiffs have requested documents promised io them by Defendant in the
Commission Letter and have notreceived them, Specifically, the have requested: the name
of the seller, the buyer, the parcel numbers, the amount of acres sold, the purchase price,
the commission payments schedule and amount, Title company contact information, and
Escrow number(s), copy of close of escrow documents, and comprehensive maps
specifically depicting this properly sold and would, with parcel number specifically
identified.

18.  Plaintiffs are entitled to an accounting and copies of the documents and
maps for all transfers of real property governed by the Option Agreement.

18.  As a result of this action, Plaintiffs have been forced to bring this matter
before the Court. Plaintiff has been damaged in a sum in excess of $10,000.00.

20.  Plaintiffs are also entitled fo an award of reasonable aftorneys’ fees and
costs.

SECOND CLAIM FOR RELIEF
{Breach of Contract)

21.  Plaintiffs incorporate each of the allegations contained within paragraphs 1
through 20 above as though said paragraphs are fully stated herein.

22. Plintiffs have requested documents promised to them by the Defendant in

the Commission Letier and have not received them.
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23.  Defendant has a duty to honor its contractual obligations. Defendant has
failed and refused to perform its obligations pursuant to the terms and conditions of the
Commission Leifer.

24, As a result of Defendant’s breach of contract, Plaintiffs have suffered
damages in the amount according to proof, in excess of Ten Thousand Dollars ($10,000).

25.  As aresult of Defendant’s breach of contract, Plaintiffs have been forced fo
bring this matier before the Court.  Accordingly, Plaintiffs are entitled to an award of
reasonable attormeys' fess and costs,

THIRD CLAIM FOR RELIEF
{Breach of Good Faith and Fair Dealing)

28.  Plaintiffs reallege and incorporate hereln sach and every allegation contained
in paragraphs 1 through 28, inclusive, herein above.

27.  Defendant Pardee owed, and continues fo owe, Plaintiffs a duty of good faith
and fair dealing to do everything under the Commission Letter that Defendant is required
o do fo further the purposes of the Commission Letter and to honor the terms and
conditions thereof to the best of its ability.

28.  Indoing the acts alleged herein, Defendant Pardes failed to act in good faith
and to the best of its ability, and also failed to deal fairly with Plaintiffs, thereby breaching
its duties to so conduct itself and injuring Plaintifis’ rights fo conduct its business and its
ability to receive the benefits of the Commission Letter,

28.  As a direct and proximate resuit of Defendant’s breach of the covenant of
good faith and fair dealing, Plaintiffs have been damaged in a sum in excess of $10,000.00
according to proof of trial, together with attorney’s fees and inferest {o accrue at the legal
rate.

30, As a direct and proximate result of Defendant’s breach of the covenant of
good faith and fair dealing, Plaintiffs have been forced to bring this matter before the Court.

Accordingly, Plaintiffs are entitled to an award of reasonable attorneys’ fees and costs.
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WHEREFORE, Plaintiffs prays as follows:
1.

@A wN

DATED this /% day of January, 2011.

For the documents promised to them including, but not limited to an accurate
parcel map with Assessor's Parcel numbers, and an accounting of all
fransfers or title or sales.

For compensatory damages in the sum and excess of $10,0600.00.

For cost of suit.

FFor reasonable attorney's fees.

For such further relief as the Court deems proper.

JIMMERSON HANSEN, P.C.

By i pemtime""
4 . M N,
vada Bar No, 000264
ii@jimmersonhansen.com
415 So. Sixth 5t., Ste. 100
Las Vegas, NV 89101
(702) 388-7171
Attorney for Plaintiffs
JAMES WOLFRAM and WALT WILKES
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RESP

PAT LUNDVALL

Nevada Bar No. 3761

AARON D SHIPLEY

Nevada Bar No. 8258

MeDONALD CARAND WILSON LLP
2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevadas 89102

(7023 873-4100

(702) 873.9966 Facsimile
lundvali@medonaldearano.com

ashipiez@mcdgn& dearano.com

Attorneys for Defendary
Pardee Homes of Nevada
DISTRICT COURY
CLABK COUNTY, NEVADA
JAMES WOLFRAM, CASENO.:  A-10-632338-C
WALT WILKES DEPTNO. ¥V
Plaintiffs, DETENDANT PARDEE HOMES OF
vs. NEVADA'S BRESPONSESTO
PLAINTIFFS® FIRST REQUESTY
PARDEE HOMES OF NEVADA, FOR PRODUCTION OF
BOCUMENTS
Defendant,

Defendani Pardes Homes of Nevada (“Pardec™), by and through its counsel, McDonald
Carano Wilson LLP, hereby submits the following responses to Plaintiffs’ First Request for
Production of Documents (“Requesis™). Discovery and investigstion are continuing and Pardee

reserves the right to supplement and amend these responses.

1. These responses are made solely for the purpose of this action.

2. Paredee reserves the right to make any and all evidentiary objections to the
introduction of any of these responses and/or any informstion contained therein (including,
without limifation, documents) into evidence at any hearing in this case or otherwise. Each
response is subject to all objections as fo competence, relevance, materality, propriety,
admissibility, and exclusion of any statement herein as if any portion of the requests were asked

of, or if any statement contained herein was made by, a wiiness present and testifying in cowr,
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all of which objections and grounds are reserved and may be interposed at the time of any
hearing or irial in this malter. Plaintiff should not imply or infer the admission of any matter
from these responses or any information produced, except as explicitly stated.

3, These responses are based upon information presently known and ascertained by
Paredee. However, Pardee has not yet completed his investigation of all of the circumstances
relating to this dispute and has not completed discovery or preparation for trial in this matter,
Accordingly, the responses herein are submitted without prejudice to utilizing subsequently
discovered or recalied information. Pardee reserves the right to amend, add to, delete from, or in
any other manner modify these responses afier it has completed his discovery and investigation
efforts and has ascertained all relevant facts.

4. Pardee objects to each request (and any portion thereof) to the extent that it
purports to call for privileged information, including information protected by the attomey-client
privilege, work product docirine, and/or investigative privilege. Pardee’s attorneys join in these
objections to the exient thal the right to protect information from discovery belongs fo those
attorneys. In making his responses to the reguests, and/or in producing documents for
inspection and/or copying, Pardee will not produce any such inforration.

5 Pardee objects to each request (and any portion thereof) to the extent that it seeks
the disclosure of the identities of, or any work generated by, non-testifying consulting experts
retained by or at the direction of Pardee’s atiorneys in anticipation of preparation for this and/or
other threatened or pending litigation in connection with the rendering of legal advice to Pardes,
Pardee’s aitorneys join in these objections to the extent that the right to protect information from
discovery belongs to those aftorneys. In making ifs responses to the requests, and/or in
producing documents for inspection and/or copying, Pardee will not produce any such privileged
items,

6. Pardee objects to each request {and any portion thereof) to the extent that it is
overly or unduly burdensome, vague, ambiguous, unintelligible, uncertain, incomprehensible,
compound, oppressive, intrusive of the privacy or proprictary rights of Pardes and/or third
parties, overbroad, Irrelevant, not reasonably caleulated to lead to the discovery of admissible
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seeks to impose upon Pardee burdens beyond those established under the Nevada Rules of Civil
Procedure or Nevada law.

7. Pardee has performed a reasonable inguiry in search of information as required
by the Nevada Rules of Civil Procedure and has made every reasonable effort to locate the
information described herein, which effort has been made in good faith. Pardee cannot affirm,
however, that “all” such information has been supplied. Although Pardee believes that all such
information has been produced that is within Pardee’s possession and/or control, Pardee will
supplement these responses in accordance with the applicable discovery rules in the event that
Pardee discovers that it has inadvertently failed to provide information within its responses.

8. Pardee objects to each request that uses language such as “each and every” or
similar broad language. Such requests are onerous, busdensome, harassing, prejudicial, and
overly broad. Each request asking “any” and “all” or “each and every” is objectionable and such
an inquiry, in essence, is a request for evidence and not discoverable information. See, e.g.,
United States v. Renault, Inc., 27 FR.D, 23, 26-27 (5.DNY, 18680). Morsover, Pardes has no
possible means of making the all-encompassing identifications that such a broadly-worded
request requires.

8. Pardes objects to each request {and any portion thereof) to the extent that it seeks
to fmpose a burden upon Pardee to search for information or documents in the possession,
custody, or control of persons or entities other than Pardee for the reason that such a request is
overly broad and beyond the scope of discovery allowed by the Nevada Rules of Civil
Procedure. Pardee also objects to any request that seeks to require it o search for documents or
information in the possession, custody, or control of unnamed persons or entifies other than
Pardee, including, but not limited to, information that is in the possession, custody, or control of
public entities, for the reason that such a request is unduly burdensome, expensive, harassing,
and beyond the obligations imposed upon Pardee by the Nevada Rules of Civil Procedure.

10, Asstated above, Pardes objects to all requests to the extent that such requests call

for the production of privileged and/or protected information. In the event that Pardee
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unintentionally produces information that is privileged andfor protecied, such production is
inadverfent and made without the imtent to waive Pardee’s privileges andfor protections
applicable thereto. In the cvent that privileged and/or protected information is wnintentionally
produced, Pardee requests that all such information (including copies of any documents) be
prompily retumed lo Pardes or its attorneys of record, and Pardee expressly reserves all
objections to any use of such information in this liigation.

t1. The restatement of any specific objection in the context of these responses shall
aot be construed to imply waiver of any unstated objections addressed by these General
Objections, or any other applicable privilege or exemption from discovery and the counterparts
under the laws of any jurisdiction that may be applicable.

Subject to and without waiving the aforementioned general objections, Pardes responds

g5 follows:

REQUEST NG, 1
Please produce all legal descriptions and parcel numbers for all parcels sold, gified,

transferred, or assigned by Coyote Springs to Pardee Homes from the beginning of their

purchases through the present date,

Without waiving the aforementioned objections, see Pardee’s NRCP 16.1 disclosures:
Bates Nos, PH 000001-000098; PH 000111-000116; PH 000124-000131; and PH 000141-
000151, 000152-000232,

Diseovery is ongoing and Pardee has not vet completed its investigation of gl of the
circumstances relating to this dispute. Therefore, Pardee reserves the right to supplement iig

response to this reguest.

Please produce copies of all parcel maps in the possession of Pardee Homes evidencing

the real estate subject to the parties’ written agreement, dated the 28th day of March, 2005,

regardless of when said parcel maps were created.
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