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Pardee Homes of Nevada ("Pardee" or "Defendant") submits the following

Supplemental Brief ("Brief) in Support of its Opposition ("Opposition") to the Plaintiffs'

Motion for Leave to File a Second Amended Complaint ("Motion"). This Brief is filed at

the direction of the Court from the hearing on the Motion held April 26, 2013 and is

limited to the single issue of whether Plaintiffs proposed amended complaint alleges

bad faith or other intentional misconduct by Pardee, as requested by the Court. This

Brief is supported by the following Memorandum of Points and Authorities, the

supporting exhibits to the Opposition, the papers and pleadings on file in this matter,

and any additional argument the Court may permit at the hearing of this matter.
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RESPECTFULLY SUBMITTED this 1 0th day of May, 201 3.

Mcdonald carano wilson llp

i

2

3

/s/ Aaron D. Shipley	

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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MEMORANDUM OF POINTS AND AUTHORITIES
9

I. LEGAL ARGUMENT
10

A. Legal Standard.

As set forth in Pardee's Opposition, granting a party leave to amend under

NRCP 15(a) is not appropriate when the amendment would be futile. See Reddv v.

Litton Industries, Inc.. 912 F.2d 291, 296-97 (9th Cir. 1990). Futility occurs when the

proposed amendment is frivolous or attempts to advance a claim that is legally

insufficient. See Allum v. Valley Bank of Nevada. 109 Nev. 280, 287, 849 P. 2d 297,

302 (1993) (citation omitted) ("It is not an abuse of discretion to deny leave to amend

when any proposed amendment would be futile."). If the proposed amendment could

not withstand a motion to dismiss, then the amendment should be denied as futile. See

6 Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and

Procedure Civ. 2d §1487 (2006). In this case, Plaintiffs' request for attorneys' fees as

special damages is insufficient under Nevada law and would not withstand a motion to

dismiss. Therefore, the Motion should be deemed futile and denied with prejudice.
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B. Plaintiffs' Proposed Second Amended Complaint is Futile

Because Nevada Law Does Not Permit the Recovery of Attorneys'

Fees as Special Damages in This Case.

1

2

3

4
Under Sandy Valley Assoc. v. Sky Ranch Estates Owners Assoc. and its

5
progeny, the recovery of attorneys' fees as special damages is extremely limited. 117

Nev. 948, 957, 35 P. 3d 964, 969 (2001). And in Sandy Valley the court made clear that

"the mere fact that a party was forced to file or defend a lawsuit is insufficient to support

an award of attorney fees as damages." jd., 117 Nev. at 957, 35 P. 3d at 970. Yet file a

lawsuit is exactly the only thing Plaintiffs claim they were forced to do. See Plaintiffs'

Opposition to Defendant's Motion for Summary Judgment, pp. 17-18 (plaintiffs argued

the only way to get the documents needed to determine if they were/were not entitled to

further commissions was to file a lawsuit).

As set forth in the Opposition, this case does not fit any of the narrow

circumstances contemplated by the Nevada Supreme Court allowing a party to recover

its attorneys' fees as special damages. In Horqan v. Felton. the court specifically

clarified that "[a]s an exception to the general rule, a district court may award attorney

fees as special damages in limited circumstances." 123 Nev. 577, 583, 170 P.3d

982, 986 (2007) (emphasis added). Plaintiffs here contend the limited circumstances

that apply to their case is they could not get all of the documents they wanted to confirm

See Plaintiffs' Opposition to

("The essential piece of
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they were not entitled to additional commissions.

Defendants Motion for Summary Judgment, 17:8-13.

information missing from the letter is the confirmation that the other transactions

between [Pardee and Coyote Springs Investment LLC] were not subject to the Option
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1 Agreement: namely some disclosure of the other transactions sufficient to confirm to

2 Plaintiffs that they were not entitled to a commission for those transactions.")2

In Horqan. a quiet title action, the court made it clear that in order to support the

4 proposition that attorneys' fees are available as special damages, there must be

5 elements of "intentional malicious" and "calculated" acts on the part of a defendant that

6 forced the plaintiff into litigation. 123 Nev. at 585-86, 170 P.2d at 987-88 (internal

7 quotation omitted). Further, in Sandy Valley, the court stated that "actions for

8 declaratory or injunctive relief may involve claims for attorney fees as damages when

9 the actions were necessitated by the opposing party's bad faith conduct." 1 1 7 Nev. at

10 958, 35 P.3d at 970 (emphasis added). In this case with regard to Plaintiffs' request for

11 leave to amend their complaint a second time to add a claim for attorneys' fees as

12 special damages, the issue is whether the Plaintiffs have alleged or asserted in their

rS 13 proposed amended complaint that Pardee engaged in intentional, malicious, calculated
^ y*-

and/or bad faith behavior that forced Plaintiffs into litigation. If not, their Motion must be

15 denied because the purported amendments are futile.

A review of the proposed Second Amended Complaint reveals that it is void of

17 any allegations that Pardee engaged in intentional, malicious, calculated or bad faith

behavior directed toward Plaintiffs. The proposed Second Amended Complaint

19 generically alleges that Pardee "failed to act in good faith and to the best of its ability,

20 and also failed to deal fairly with Plaintiffs, thereby breaching its duties to so conduct

21 itself and injuring Plaintiffs' rights to conduct its business and its ability to receive the

22 benefits of the Commission Letter." See proposed Second Amended Complaint, at If

23 30, a copy of which is attached to Plaintiffs' Motion as Exhibit 1 . Plaintiffs argued at the

24 April 26, 2013, hearing that their cause of action for breach of the covenant of good
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Pardee continues to be perplexed by Plaintiffs' position. By their argument Plaintiffs concede they were

not entitled to any commission from the other transactions between Pardee and CSI, but they only

wanted to be told or confirm that they were not entitled to further commissions. Such an argument is

obviously circular: Pardee allegedly breached a duty to inform by not informing Plaintiffs about a

transaction in which they were not entitled to commission?
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1 faith and fair dealing is synonymous with a claim for bad faith, thereby satisfying their

2 pleading requirement regarding their claim that they are entitled to attorney fees as

3 special damages. This position contradicts Nevada law and is misleading to the Court.

In order to properly allege a contractual breach of the implied covenant of good

5 faith and fair dealing, the claimant must show that: (1) plaintiff and defendant were

6 parties to the contract; (2) the defendant owed a duty of good faith to the plaintiff; (3)

7 the defendant breached that duty by performing in a manner that was unfaithful to the

8 purpose of the contract; and (4) the plaintiff's justified expectations were thus denied.

9 See Perry v. Jordan. 1 1 1 Nev. 943, 947, 900 P. 2d 335, 338 (1995); Hilton Hotels Corp.

10 v. Butch Lewis Prod. Inc.. 107 Nev. 226, 232, 808 P.2d 919, 922-23 (1991) ("Hilton I").

11 None of these elements (as pled by Plaintiffs) involve or concern intentional, malicious,

12 calculated or bad faith conduct. Moreover, these elements are drastically different than

q Ip 13 the elements required to establish a claim for bad faith.
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Nevada law states that "bad faith is not simply bad judgment or negligence."

15 Hulse v. Sheriff, Clark County. 88 Nev. 393. 398. 498 P.2d 1317. 1320 (1972). Rather,

16 a showing of bad faith "requires" that the party acting in bad faith actually held a

17 dishonest purpose or consciously committed a wrongdoing. See United States v.

Gilbert. 198 F.3d 1293, 1299 (11th Cir. 1999); Groder v. United States. 816 F.2d 139,

19 144 (4th Cir. 1987). Thus, the party seeking to assert "bad faith" must allege and prove

20 that the party was specifically acting with a dishonest purpose, consciously acting

21 improperly, or purposefully breached its duties. ]d. Plaintiffs have the burden to both

22 allege and prove such, and must make this showing by clear and convincing evidence.

23 See Groder v. United States. 816 F. 2d 139, 142 (4th cir 1987); So. Comfort Builders.

24 Inc. v. United States. 67 Fed. CI. 124, 154-155 (2005); see also Powell v. Foxall. 65

25 S.W.3d 756, 763 (Tex. App. 2001) (cited with approval by Jordan v. State ex. rel. Dep't

26 Motor Vehicles and Public Safety. 121 Nev. 44, 71 n.44, 110 P. 3d 30, 41 n.44 (2005)).
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When one compares the essential elements of these two separate claims it is

2 clear that Plaintiffs' contention that Pardee "failed to act in good faith and to the best of

3 its ability, and also failed to deal fairly with Plaintiffs" is legally insufficient to allege a

4 bad faith claim. Simply put, Plaintiffs proposed amended complaint makes absolutely

5 no mention of intentional or malicious or calculated or bad faith conduct by Pardee.

6 From the very beginning and continuing to date, this case has always been about two

7 differing interpretations of an admittedly clear and unambiguous agreement.

8 Therefore, the proposed Second Amended Complaint is futile and the Motion should be

9 denied.3
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all other reasons why Plaintiffs' motion should be denied.
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

and that on the 10th day of May, 2013, I served a true and correct copy of the foregoing

DEFENDANT'S SUPPLEMENTAL BRIEF IN SUPPORT OF ITS OPPOSITION TO
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PLAINTIFFS' MOTION FOR LEAVE TO FILE A SECOND AMENDED COMPLAINT5

via U.S. Mail upon the following::6
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415 S. Sixth Street, Ste 100
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DISTRICT COURT

CLARK COUNTY, NEVADA

JAMES WOLFRAM, et al., )
)

Plaintiffs, )
)

vs. )CASE NO. A-10-632338-C
)DEPT. NO. IV

PARDEE HOMES OF NEVADA, et al., )
)

Defendants. )  ORIGINAL
)

REPORTER'S TRANSCRIPT OF PROCEEDINGS

BEFORE THE HON. KERRY EARLEY, DISTRICT JUDGE

On Friday, April 26, 2013

At 8:30 a.m.

APPEARANCES:

  For the Plaintiffs: JAMES M. JIMMERSON, ESQ.
LYNN M. HANSEN, ESQ.

  For the Defendants: PATRICIA K. LUNDVALL, ESQ.
AARON D. SHIPLEY, ESQ.

Reported by:  Jennifer D. Church, RPR, CCR No. 568
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FRIDAY, APRIL 26, 2013, 8:30 A.M.

LAS VEGAS, NEVADA

-oOo-

MS. LUNDVALL:  Good morning, Your Honor.  Pat 

Lundvall from McDonald Carano Wilson, here on behalf of 

Pardee Homes of Nevada.  With me here today is Aaron 

Shipley.

MR. SHIPLEY:  Good morning.

MR. JIMMERSON:  Your Honor, Jim Jimmerson and 

Lynn Hansen on behalf of plaintiffs.

THE COURT:  Good morning.

MS. HANSEN:  Good morning.

MR. JIMMERSON:  Well, Your Honor, we're here, 

as you said, on the motion for leave to file a Second 

Amended Complaint.  Specifically the amendments go to 

plaintiffs' claims for damages.  The principal one is 

claims for attorneys' fees.  This has been briefed at 

length in the motions for summary judgment, the motions 

in limine, and now this motion for leave to file the 

Second Amended Complaint.  

The question before you is whether or not this 

is the type of case, as pled in the proposed Second 

Amended Complaint, falls under the Sandy Valley rules as 

delineated, specifically whether or not the damages were 

proximately and necessarily caused by the actions of the 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

2 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002528



opposing party, and the fees were a reasonably 

foreseeable consequence of the -- 

THE COURT:  The natural and proximate 

consequence of the injurious conduct.  

MR. JIMMERSON:  Exactly.  

THE COURT:  I got it.  I read this case very 

carefully.

MR. JIMMERSON:  And you should because it talks 

about a lot of different things.  

THE COURT:  Honestly, it's an excellent case.  

I'm glad the defendants brought it to my attention 

because I always thought the same thing if you pled it 

as damages.  That's not what this case says.

MR. JIMMERSON:  Exactly.  You actually need to 

plead some facts, as you talked about.  You need to talk 

about what the facts are.

THE COURT:  And it has to apply to the cause of 

action.

MR. JIMMERSON:  So the opposition to our motion 

actually doesn't reference any of the facts we talk 

about in the proposed Second Amended Complaint, which 

really are just a restatement of the initial and Amended 

Complaints, specifically as to the necessity of 

employing an attorney, filing suit, gaining access to 

the tools of discovery, and then ultimately appealing to 
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you, Your Honor, to compel an accounting of the records 

and other information to reveal the information that 

should have been given to our clients and were owed to 

them under the September 1, 2004 commission letter 

agreement.

THE COURT:  The agreement, the September 1, 

2004 agreement.

MR. JIMMERSON:  Exactly.  The proposed Second 

Amended Complaint goes on at length talking about the 

letters, the communications back and forth between our 

clients and Pardee, our clients and the two title 

companies, our clients going to the county recorder's 

office trying to get information that they were owed 

about these land transactions.  

So the question -- 

THE COURT:  Whether they are or are not owed 

commissions.

MR. JIMMERSON:  Exactly.  But the commissions 

are independent -- are not part of this motion 

particularly because -- 

THE COURT:  I understand.

MR. JIMMERSON:  -- you know, we're only talking 

about the other additions.

THE COURT:  The attorneys' fees.

MR. JIMMERSON:  Exactly.  So the question 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

4 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002530



before you is whether or not the facts as pled establish 

the necessity and the proximate nature of these 

attorneys' fees.  

And as Sandy Valley explains, there are just 

one or two different types of cases.  So it's not a case 

of an insurance company breaching their duty to defend 

or someone trying to recover real property.  Including 

those two, there's also one more type of case 

Sandy Valley explicitly talks about, and that is cases 

appealing for injunctive or declaratory relief.  

An accounting is exactly that.  It is a 

mandatory injunction, you compelling a party to produce 

records, produce summaries, and, if necessary, to 

account for any difference in monies owed.  So 

ultimately it is an equitable form of relief that only 

you can grant.  No one else can give our clients the 

information that they are owed.  Okay.  

Furthermore, as to getting other information to 

establish the basis, okay, to prove that they actually 

did not do what they were supposed to do, to get the 

information they were owed, we're allowed, under the 

discovery rules, to subpoena third parties, request for 

production from the defendant.  And these are only 

things that you can get after you employ an attorney and 

file suit.  
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The question is was this necessary?  And the 

facts as pled establish that it was.  There was no other 

way for our clients to get the information that they 

were owed.  

As proof, just look to the Coyote Springs 

production.  We didn't get the documents from defendant.  

We got the documents from a third party, the 

counterparty on these eight amendments to the restated 

and amended option agreement.  If we didn't have that 

power to go get it, we wouldn't know what was going on.  

We wouldn't even be here.  

So the question before you, okay -- and 

Sandy Valley does not apply to all of our fees.  It only 

applies to the fees necessary for each claim.  

Particularly of importance is the claim for accounting.  

And at trial you would make the determination as to what 

the fees were as applied to that claim.  

THE COURT:  You would have to put the evidence 

in, I understand.

MR. JIMMERSON:  Exactly.  And much of that 

evidence has been produced at the other side.

THE COURT:  I saw one discovery.

MR. JIMMERSON:  Exactly.  They have all of the 

bills.  

THE COURT:  The supplement discovery.

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

6 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002532



MR. JIMMERSON:  Exactly.

THE COURT:  Well, up to February, I think you 

said.

MR. JIMMERSON:  And we will supplement as 

necessary.  The Court has continued trial.  So we 

would -- as each month goes by, we'll produce a new 

redacted billing statement, cost statement.  

So the question ultimately then is do we plead 

consistent with Sandy Valley?  The answer is yes.  Their 

only criticism is that we don't say the billable rate, 

we don't say the number of hours, we don't say the total 

amount expended.  That's not necessary.  Nevada Rules of 

Civil Procedure 8(a) says when you claim damages, all 

you need to say is that damages exceed $10,000.  

There is no statement in Sandy Valley that 

talks about the need to talk about billable rates or 

specify the exact amount of damages.  There's no Nevada 

case law that supports that proposition.  

And, as we've discussed, the discovery solves 

any problem.  We put them on notice of the specific type 

of damages, that is, attorneys' fees.  And we have 

provided them supplements to the 16.1 disclosures, which 

include all the billing statements, which have the time, 

the billing rate, the total amount, and exactly what 

happened, with the exception of redacting privileged 
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material.  

So the next question you have before you is 

whether or not this is unduly prejudicial, specifically 

to the issue of their ability to conduct the discovery 

that they wish.  Okay.  

Now, had we had trial back in December, you 

know, or back in January, I believe, before they had 

construction and had the other problems to actually get 

on this court's docket, perhaps there would have been an 

issue, okay, because there was a very late disclosure.  

However, plaintiffs have not been -- have been anything 

but willing to give them the discovery they need.  Okay.  

As you will remember from the December 6, 2012 

status conference, counsel for plaintiffs specifically 

suggested, Can we push some of the discovery deadlines, 

even suggested expert discovery.  And counsel for 

defendant refused that, said there would be no agreement 

as to that discovery.  

Well, they had the records then for over two 

months.  If they weren't willing to accept discovery 

then, why can they now say, "Well, we weren't given 

discovery on this" to prevent filing of the Second 

Amended Complaint.  

More importantly, though, a week ago on 

Tuesday, I sent an e-mail to opposing counsel asking 
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them, Okay, would you be willing to reopen discovery for 

the issues that were raised in the recent motions, 

solving any prejudicial -- any potential prejudicial 

problems?  That e-mail went unanswered.  How many times 

do we need to offer to give them the discovery they are 

requesting.  

If you have the discretion, which the Nevada 

Supreme Court has been very clear about, to grant this 

motion, okay, you also have the discretion to -- 

THE COURT:  To open discovery for those issues.

MR. JIMMERSON:  Exactly.

THE COURT:  I thought of it before I even saw 

your reply.

MR. JIMMERSON:  So that's -- 

THE COURT:  That's one of the issues I saw.

MR. JIMMERSON:  And we would not be suggesting 

reopening discovery for everything.

THE COURT:  No.  It would only be opening 

discovery for damages specifically to these attorney 

damages that you say flow.

MR. JIMMERSON:  Exactly, Your Honor.

THE COURT:  Of course not.  There's no grounds 

to do that.  That wouldn't be fair to them.

MR. JIMMERSON:  Exactly.  It wouldn't be 

economical either.
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THE COURT:  It wasn't necessarily their fault 

that the trial had to be continued.  So I certainly 

would not do that.  Okay.

MR. JIMMERSON:  But you have the ability to 

solve those problems.

THE COURT:  I find those two issues.  The first 

issue we talked about, whether it would be futile -- and 

I understand that -- to allow the Amended Complaint.  

MS. LUNDVALL:  Your Honor -- 

THE COURT:  I'm going to let you talk.  What I 

wanted to say, these are my two issues.  If there's 

another one, let me know, is what I was doing.  

I have the futile issue under Sandy Valley, 

which you brought up.  I then perceive the second issue 

is the prejudice.  Those were the issues I focused on.  

I think there was one more, but I wanted to make sure we 

addressed them all.  

MR. JIMMERSON:  There was the issue of 

timeliness, but that was brought in under the 

prejudicial aspect of it.  And as the Court saw from the 

case law, there has not been a single case which said 

because they have exceeded the time for motion for leave 

to amend, then automatically it bars it, or there's been 

no basis -- even the case law they cite does not stand 

for that if you file a motion for leave to amend the day 
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after, it is automatically barred or that automatically 

causes prejudice.  

It really is, again, in your discretion.  And 

as I quoted from two different cases, when you have such 

an identity of issues from the original or initial 

Complaint to a proposed Amended Complaint, like we 

have -- as you observed, we pled the need for attorneys' 

fees under each claim before -- they were on notice.  

This is not something that's coming out of left field.  

This really is something that we have been discussing 

about and has been on the radar for six months now.  

So this is something that we can easily solve, 

if necessary, with limited discovery.  And the Court 

would be able to address that.  And because NRCP 15(a) 

really does say when justice so requires, leave shall be 

freely given, this mandate shall be heeded.  

This is something that the Court should grant 

leave to amend.  And NRCP 1 is very clear these rules 

are supposed to be interpreted to ensure the just and 

speedy and cost efficient resolution of these matters.  

This would be such a solution.

THE COURT:  Okay.  All right.  Thank you.  

We've got the same three issues.  So -- and I do want to 

thank you for your pleadings.  It was so great to have 

pleadings that addressed the three issues.  Thank you, 
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both parties.  

MS. LUNDVALL:  Sure enough.  

THE COURT:  I want to commend all of you.  It's 

very, very helpful.

MS. LUNDVALL:  Your Honor, as much as I 

genuinely like opposing counsel, I have to tell you that 

I do believe that their written presentation and now 

listening to their oral presentation, there's a 

fundamental dishonesty within that presentation.  And 

let me as far as explain why, if the Court will allow me 

to approach the bench.

THE COURT:  Absolutely.  I want a full hearing.

MS. LUNDVALL:  I'm going to hand the Court a 

copy of the Amended Complaint, which is the operative 

Complaint, and I'm also going to hand the Court a copy 

of the Second Amended Complaint, which is their 

proposed.

THE COURT:  Proposed.

MS. LUNDVALL:  And I brought copies for counsel 

as well.  

When you compare and contrast the Amended 

Complaint against their proposed Second Amended 

Complaint, one would assume from their written 

presentation, as well as now this oral presentation, 

that the only thing different that you are going to see 
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is proposed amendments that deal with attorneys' fees as 

special damages.  That's not accurate.

THE COURT:  Because that was -- 

MS. LUNDVALL:  That's correct.

THE COURT:  That's what the briefing is on.

MS. LUNDVALL:  So if I can get the Court to 

turn to page 4 -- 

THE COURT:  Of the proposed?  

MS. LUNDVALL:  Of the proposed.

THE COURT:  What you highlighted in yellow?  

MS. LUNDVALL:  What I've highlighted in yellow.  

As Paragraph No. 19, that is the paragraph that deals 

with the attorneys' fees.

THE COURT:  Do you mind if I read it real 

quick?  Okay.

MS. LUNDVALL:  All right.  At Paragraph No. 20, 

though, Paragraph 20 is all brand-new, and there's been 

no mention whatsoever made of Paragraph 20, whether it 

be in the written presentation or the oral presentation 

to the Court.  

And this is what Paragraph 20 says, that the 

plaintiffs themselves have been forced to expend a 

significant amount of time and effort attempting to get 

the information owed to them from alternative sources.  

Plaintiffs have been damaged, therefore, in the amount 
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of their fair hourly time in attempting to acquire the 

information and documents owed to them.

THE COURT:  You know, I read that paragraph.  

Here's how I interpreted it and maybe the plaintiffs -- 

I interpret it meaning they had to have their attorneys 

because they don't -- I did not interpret it, especially 

when I saw the hourly rate, I, of course, looked at it 

thinking who charges an hourly rate?  Attorneys.  

So I, honestly, kind of put 19 and 20 together 

as just another saying, okay, they couldn't get it 

themselves and -- you know, I read a lot of facts, but 

as I recall, they said they tried.  I'm not a 

fact-finder yet.  I understand all that.  But I remember 

at our long hearing what they said they had to do 

because they didn't get certain documents.  I think they 

said they went down to the recorder's office, I'm 

recalling.  It was a long hearing.  

So I did interpret, because I did read these, 

20, as meaning just an extension of them going to be 

putting into evidence that the law firm of Jimmerson -- 

or I don't know if another firm had it before.  I'm not 

quite sure.  Probably not -- that that -- I didn't 

interpret it that they are going to testify on the stand 

and say, I want to be reimbursed because I'm a real 

estate broker and I make $200 an hour as a real estate 
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broker and because I had to go down to the recorder's 

office or I had to do this amount of time to get these 

documents pertaining to my agreement, that they were 

going to look for those damages.  

Because the way you are saying it, that's what 

you think it says.  Right?  

MS. LUNDVALL:  That's what they say it says.

THE COURT:  I don't know that, because that 

would be a different thing.  And in all honesty, I look 

in terms of this, Counsel, as what is going to get into 

evidence at trial, whether I would think that was 

appropriate.  I know pleading it, I did not read it that 

way.  I did not look for case law, honestly, to 

interpret it that way.  I didn't look to see if that 

would be appropriate, if that's a -- I don't know.  I'm 

not sure that flows in the contract.  I did not look at 

that issue, I'll be honest.  And I'm one that won't give 

you an answer off the top of her head.  

I know I've had a lot of economic loss stuff 

recently when people are trying to get out of tort 

claims, when there's just economic loss, they are trying 

to say that it's not just -- I mean, I've had a lot of 

this overlapping with economic loss recently.  So I've 

really been focusing on damages, which is something very 

interesting.  
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So I don't read it that way, but I see 

literally that that's what you are saying.  You are 

saying 20 would not be fair or is not what your 

understanding is of the motion papers.

MS. LUNDVALL:  Yes, Your Honor.  And let me see 

if I can't put their allegation into context and why -- 

THE COURT:  I did not read it that way either.  

I will fairly tell you that.  I read it -- you know, I 

saw the hourly rate.

MS. LUNDVALL:  -- why I do believe that they 

are talking about something separate, and that what they 

want to do is to put Mr. Wolfram on the stand, put 

Mr. Wilkes on the stand, and to say:  I'm a real estate 

professional.  I had to incur my time.  My time has this 

value.  I incurred 40 hours in doing this.  And, 

therefore, to try to quantify that in some fashion.  

That's what this goes to.  

And how do I know that that's what it goes to?  

On the very last day of discovery, we got a disclosure 

from them.

THE COURT:  That's not the fifth one.  Is that 

one after the fifth one?  

MS. LUNDVALL:  That would be -- we appended it 

as Exhibit C to our opposition, Your Honor.  And you are 

right, it is the fifth one.
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THE COURT:  Okay.  You realize you guys have a 

lot more discovery than I do.  I'm not privy.  I just 

look at timing of what was -- 

MS. LUNDVALL:  And when you go to Exhibit C -- 

THE COURT:  I apologize, mine aren't tabbed.  

So let me find it real quick.  I have it.  What page?  

MS. LUNDVALL:  Page 8 of Exhibit C.

THE COURT:  Okay.

MS. LUNDVALL:  They go through a long 

explanation about why they are entitled to attorneys' 

fees, and then they go to line number 17, where they 

talk about plaintiffs must be compensated for the time 

and effort expended attempting to discover from public 

records what information was owed to them under the 

commission letter.  So -- 

THE COURT:  I assume you didn't ask in 

discovery any questions.

MS. LUNDVALL:  Discovery is now closed.

THE COURT:  I know.  I do have the timetable in 

my head.  I did not read or focus on that.  

MS. LUNDVALL:  So from my perspective, this 

is -- had we been on notice that the plaintiffs 

themselves, individually, wanted to be compensated for 

their time, during their depositions I would have liked 

to ask them, all right, What qualifications do you have?  
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What -- 

THE COURT:  You would have had to ask them 

that.

MS. LUNDVALL:  Absolutely.

THE COURT:  I totally understand that.  That's 

a whole different issue, and that's why I asked if you 

probably were not aware of that.  So I assume their depo 

was taken before the supplement.

MS. LUNDVALL:  Absolutely.

THE COURT:  Because I saw it was -- that's 

always an issue.  It happened to me a lot.  We do it.  

We look and we see our discovery deadline, and we all 

try to do our last supplements to get as many ducks in a 

row before discovery cutoff, and I always had that 

issue.  You would get a lot of additional things or 

supplement in that last one right before discovery 

cutoff.  I always had that issue in my head, Wait a 

minute, now discovery cutoff, they have new.  

And what I would always do is go -- and to be 

honest, parties are very good about stipulating, Hey, I 

had not heard about these documents or I had never seen 

when you compare, I need to open discovery for these 

issues.  And if not, if you go in front of the Discovery 

Commissioner, in my experience, and I know from talking 

to them, they will let you -- you know, so I understand 
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what you are saying on that part.  Okay.  

MS. LUNDVALL:  So -- 

THE COURT:  So that's two issues.

MS. LUNDVALL:  So you have really two issues.  

The first one, when it comes to the attorneys' fees, 

what they try to do to get -- because there's a number 

of reasons, and undue delay is one of the reasons that 

the court cites for why an amended pleading should not 

be accepted, particularly at the late stage in the 

litigation.  

Now, they try to explain away the undue delay 

in bringing their proposed Second Amended Complaint by 

trying to foist it on me, saying that at the hearing I 

was the one that contended that they had not adequately 

pled attorneys' fees as special damages.

THE COURT:  You put it in part of a motion 

in limine.

MS. LUNDVALL:  Exactly.  But they offered no 

explanation whatsoever, none, zippo, nada, why 

information that was solely within their control about 

seeking this form of discovery was not set forth as a 

special damage under the Complaint at any time before.

THE COURT:  I think they probably, you know --

MS. LUNDVALL:  There is no explanation as far 

as that they've offered to the Court to be able to 
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explain that away.  And, therefore, that constitutes 

undue delay.

THE COURT:  What did you think?  Counsel, you 

got this October 26, 2012.  You got that.  And once 

again, I understand it was before discovery.  They 

produced documents of the Jimmersons' billing.  What did 

you think at that time, Counsel?  

I mean, I'm sure that's where you said, Oh, 

wait a minute, how are they going to collect this?  How 

did they plead that?  I know how litigation works.  I 

would have said, Okay, how is this relevant?  They are 

only going to be producing relevant things.  I assume 

that's when the issue came in.  

And in all honesty, you and I both know the 

agreement of September 1, 2004 allows attorneys' fees 

for either side.  So we know attorneys' fees are going 

to come in.  They were either going to come in if 

there's a breach, when they find that, or the real issue 

now is are they going to come in also as special 

damages.  There's two ways it's going to come in.  

So I was thinking in my mind when you got those 

billing fees, you were thinking, Hey, if we lose at 

trial, it does allow.  Am I correct, Counsel?  

So just like the case talks about, there's two 

ways to get attorneys' fees, through a contract and 
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agreement, a statute, you know, or pleading them as 

special damages.  

So my biggest concern on the undue delay and 

prejudice was they were -- they did identify billing 

records before and that was October 26, 2012.  So like I 

said, based on my experience -- I understand it was two 

or three days before discovery cutoff -- three days 

before discovery cutoff when I went through it.  And I 

understand that is frustrating.  

But whether you do or not get to do discovery, 

I do know that the mechanism is to ask them, and I'm -- 

I have a question here:  Did you ask anyone at the 

Jimmerson firm, saying, Hey, these are new documents, 

these are billing records from you, I would like to open 

discovery on that, or anything like that?  

Or did you go -- I mean, did they not stipulate 

to do it?  Did you go to any Discovery Commissioner when 

they wouldn't?  Was any of that done?  Because I'm not 

aware of a lot of discovery stuff, so I did want to ask 

you that.  That's one of my questions that I'm 

considering on the delay and the prejudice.

MS. LUNDVALL:  Your Honor, if I can explain 

then from the standpoint -- 

THE COURT:  Sure.  That's a factual -- I could 

not find it in the pleadings and, you know, I have 
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pleadings in front of me with the facts that counsel 

gives me.  So that was one question I had.

MS. LUNDVALL:  All right.  From our 

perspective, this is what we did in response to the late 

disclosure that they gave in their Rule 16.1.

THE COURT:  In their fifth supplement?  

MS. LUNDVALL:  Yeah, in their fifth supplement.  

They identified these attorneys' fees and the billing 

statements, and they now claim this is somehow special 

damages.  They made a vague reference to these, you 

know, compensating themselves for their time.  

What our response back to that was to look to 

see whether or not that those were recoverable forms of 

damage.  And we set forth, not only in our motion for 

summary judgment papers these issues, but also we have a 

motion in limine before the Court to say, You know what, 

we're not going to permit ourselves to be put into a box 

of waiting until the time of trial for them to try to 

introduce this evidence that we think is futile because 

these claims are not recoverable.

THE COURT:  But, Counsel, they were going to 

put that in anyway under the attorneys' fees section 

because you already knew about this.  It's the same 

facts.  It's whether they have a legal theory two ways.  

Again, we're back to facts.  
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But it's the same factual basis whether they 

are covered under the agreement, which you were aware 

of, which, you know, as that paragraph says, the 

prevailing party shall be awarded reasonable attorneys' 

fees and costs, and this agreement is the whole basis of 

the lawsuit.  So you were aware of that.  

MS. LUNDVALL:  There's no question about that 

whatsoever.

THE COURT:  Right.  You just were not aware 

they were going to do it as special damages.

MS. LUNDVALL:  Well, that's what I mean.  

There's a huge difference with a distinction there, and 

let me explain what that distinction with a difference 

is.

THE COURT:  What's the factual basis?  

MS. LUNDVALL:  The factual basis difference is 

this:  They have an opportunity post trial to file a 

motion to recover attorneys' fees as costs under 

Sandy Valley.  Sandy Valley says as a cost of 

litigation, if you prevail -- 

THE COURT:  What's the -- 

MS. LUNDVALL:  If they prevail, then, in fact, 

that they've got the ability by which to do so.

THE COURT:  Correct.  And if you prevail, you 

are going to do the same thing.
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MS. LUNDVALL:  Exactly, exactly.

THE COURT:  I understand that.  Absolutely.

MS. LUNDVALL:  So the -- 

THE COURT:  But what's the factual difference 

whether you do it post trial or you do it in discovery?  

What would they produce that would be different?  

Let's say they win the case, and they are going 

to come to this Court and say, Here's our agreement, 

Judge.  Based on the agreement, you get attorneys' fees.  

What factual evidence would they give me that is 

different from what they would give you if they were 

allowed special damages for attorneys' fees?  Are they 

limited in some respect, the attorneys' fees?  

MS. LUNDVALL:  Significantly.  And let me tell 

you where I'm coming from for this.  For them to prove 

up their claims at trial -- 

THE COURT:  For special damages?  

MS. LUNDVALL:  Let me talk just generally.

THE COURT:  Okay.  Under the contract.  

MS. LUNDVALL:  Under the contract they have to 

demonstrate that there was a valid contract.  They have 

to demonstrate that there was breach of the contract.  

And they have to demonstrate that they have been damaged 

as a result of that breach.

THE COURT:  Right.  I understand contract law.  
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I do understand.

MS. LUNDVALL:  I'm not trying to -- 

THE COURT:  What is the difference with the 

attorneys' fees?  

MS. LUNDVALL:  Because if, in fact, they go to 

trial and at the time of trial they offer no damage 

evidence, no damage evidence -- 

THE COURT:  Meaning -- 

MS. LUNDVALL:  If they offer no damage 

evidence, they failed in an essential element of their 

claim.

THE COURT:  Of their contractual damages?  

MS. LUNDVALL:  Of their contractual damages.  

They've failed in an essential element of their claim.

THE COURT:  So you are worried that you may 

beat them at the contract, but you are not going to beat 

them at the special damages.

MS. LUNDVALL:  Precisely.

THE COURT:  I'm following you.  So that's why 

these special damages are -- I get it.  That's the 

difference.  It's not a factual basis.  It's a 

distinction on what happens with the evidence at trial.  

MS. LUNDVALL:  Exactly.

THE COURT:  I'm following you.

MS. LUNDVALL:  That, to me, is a huge 
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difference with the distinction in this context.

THE COURT:  As far as your prejudice?  

MS. LUNDVALL:  That's correct, as to what our 

prejudice would be.

THE COURT:  Another element of damages that 

they can collect.  All right.  

MS. LUNDVALL:  All right.  So from this 

perspective, what you have to do then is to take a look 

at Sandy Valley.  That's the one thing that I think that 

our Nevada Supreme Court is trying very hard to do, is 

to try to educate counsel.  And they even identified in 

Sandy Valley that the law was a bit of a mishmash and 

that they are taking this opportunity then to try to 

educate the practitioners in District Court what is the 

difference between a cost -- for attorneys' fees as a 

cost of litigation that you get post trial or as special 

damages?  

And it looks like that the Court has the 

decision -- 

THE COURT:  I do.

MS. LUNDVALL:  -- before you.

THE COURT:  I've read it and I've got the 

appropriate part.  

MS. LUNDVALL:  There's a headnote that is under 

13 and that headnote 13 -- 
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THE COURT:  What page, because I --

MS. LUNDVALL:  Mine is a printed copy from 

Westlaw.

THE COURT:  I have it.

MS. LUNDVALL:  It looks like 957 would be 

the -- 

THE COURT:  Okay.  That would help me.  What I 

have goes from 965 to 970-something.  Can you help me?  

MS. LUNDVALL:  Do you have a headnote 13?  

MR. SHIPLEY:  It would be 969.

MS. LUNDVALL:  Page 969.  

THE COURT:  That, I do have.  I will find it.  

I've got it.  Okay.  Headnote 13.  Oh, my gosh, it's 

what I underlined.  Okay.  

MS. LUNDVALL:  You know, the last sentence of 

that paragraph, I think, is informative to begin with, 

because the Court starts out stating then very 

specifically:  Because parties always know that lawsuits 

are possible when disputes arise, the mere fact that a 

party was forced to file or defend a lawsuit is 

insufficient to award attorneys' fees as damages.  

All right.  So -- 

THE COURT:  I understand that.

MS. LUNDVALL:  What have we heard from counsel?  

"Well, we couldn't get the documents" -- they claim, 
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which we disagree with wholeheartedly.

THE COURT:  I know there's a factual dispute.

MS. LUNDVALL:  -- "from Pardee, so we were 

forced to file litigation."  That puts them square 

within this statement from the Court, the fact that "we 

were forced to file litigation."  

THE COURT:  Then I want you to address this:  I 

read all this, but when I look at what the case is based 

on, which is this September 1, 2004 agreement -- we all 

know that.

MS. LUNDVALL:  Yes.

THE COURT:  We know this very well.  Right?  We 

learned it -- okay.  

What it says, and this is my concern, because 

when you look at the standard, the mere fact that a 

party was forced to file or defend a lawsuit is 

insufficient to support an award of attorneys' fees.  I 

understand that completely.  

And also at the last time, just the general 

prayer for relief for attorneys' fees, I, in my mind, 

had not read this and I was thinking that I'm going, 

Wait a minute, each one of their complaints -- so I very 

much appreciate this.  There is a huge distinction, and 

I understand the Nevada Supreme Court is saying that.  

But what they are saying is if you want -- if a 
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party wants attorneys' fees as a special damage, they 

must be the natural and proximate consequence of the 

injurious conduct and they have to be reasonably 

foreseeable.  

Here's what I'm looking at, so this is what I 

want addressed.  One of the major allegations in here 

is, in addition, and it's part of their -- Pardee -- 

which is your client -- shall keep each of you -- which 

are the two plaintiffs -- reasonably informed as to all 

matters relating the amount and due dates of their 

commission payments.

MS. LUNDVALL:  That's correct.

THE COURT:  That is a breach.  What did they 

have to do to do that?  From the facts I see, they tried 

on their own, which is interesting, because now we have 

that issue on whether they get special damages for what 

they did, which I understand, and they also hired 

Mr. Jimmerson's firm because -- to help them get -- 

because what they needed is, What is going on here?  You 

know, Pardee, did you sell this, did you sell that?  Do 

we owe anything more?  And they were not -- if a jury 

disagrees with me then -- I'm not a fact-finder.  

I have to just look at this as what facts will 

get into evidence.  I'll be the fact-finder at the bench 

trial, but I'm not -- I'm just trying to look at the 
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evidence that will get in.  

And that is a breach.  If that wasn't in there, 

this would be much harder, I have to agree, because I 

would have been on the fence a little bit, but that's 

one of the breaches as part of their lawsuit is, We had 

to bring this lawsuit because we're saying a breach of 

it is -- you had a duty under this contract to keep 

fully informed.  

MS. LUNDVALL:  I know, but -- 

THE COURT:  So that is a separate breach.  

That's not just bringing a lawsuit that we all may 

have -- people do, you know, to get their damages from a 

different cause of action.  This goes to the heart of 

their claim, a breach of the contract.  That's entirely 

different to me.  

MS. LUNDVALL:  May I -- 

THE COURT:  I just want you to understand.  I 

certainly want you to address this because, you know, I 

agree it's not easy.  I've looked at this every which 

way I can.  

Like I said, I go back to this, and when I look 

at Sandy Valley, they say when attorneys' fees are 

considered an element of damages -- which is why we're 

here -- they must be the natural and proximate 

consequence of the injurious conduct.  And this is a 
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breach.  

Now, tell me why it doesn't flow from this so I 

can -- 

MS. LUNDVALL:  Two responses as far as to that, 

Your Honor.  First, from a substantive standpoint, I did 

not bring that commission agreement, but I have that 

provision, you know, pretty well memorized.  Okay.

THE COURT:  I bet you do.

MS. LUNDVALL:  So they are supposed to be 

reasonably informed of all the commissions that they 

are -- 

THE COURT:  All matters relating.

MS. LUNDVALL:  All matters, okay.  They 

received information for every single commission that 

was due and owing to them.

THE COURT:  That's your position.

MS. LUNDVALL:  That's our position.  Now, what 

their position now in the case is, We wanted to know 

about other things that CSI -- which was Coyote 

Springs -- and Pardee were doing to confirm.

THE COURT:  I don't know that.  I can find that 

out in evidence, but I don't know that here.

MS. LUNDVALL:  I agree.  But the point I'm 

trying to make, and I don't want the Court as far as to 

come in to our bench trial with -- 
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THE COURT:  I don't want tunnel vision at all.

MS. LUNDVALL:  But the point is this, is that 

their position now is, We wanted to be able to confirm 

from these other transactions that we weren't entitled 

to a commission on those.  That we were not entitled to 

a commission on those.  That -- 

THE COURT:  Or were, if they weren't.

MS. LUNDVALL:  Hold on.  So from that 

perspective, the question becomes whether or not that 

they are entitled to information on transactions for 

which they were not entitled to a commission.  

Coyote Springs and Pardee entered into many 

contractual arrangements whereby there was 

confidentiality clauses that said these documents are to 

be kept as confidential between the parties, and it had 

nothing to do with the plaintiffs and their entitlement 

to commission.

THE COURT:  But they didn't know that, Counsel.  

That's what they were trying to find out to make sure 

they were reasonably informed.

MS. LUNDVALL:  They asked Pardee and Pardee 

told them.  They never went to Coyote Springs to ask 

them.  But the point, though, I think, that is -- let me 

back up.  They never -- 

THE COURT:  You are just giving me a question 
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of fact for the bench trial.

MS. LUNDVALL:  Precisely.

THE COURT:  But I can't use that to not grant a 

leave to amend.  What they put in there, they may not 

win at trial.  They may not even have evidence at trial.  

You may put on evidence that they weren't entitled to 

any of these.  I don't know there.  

So I'm just looking at it in terms of pleading 

and whether they come in.

MS. LUNDVALL:  I understand.

THE COURT:  That has to be my focus today.

MS. LUNDVALL:  Then let me go back.

THE COURT:  So that's why I want this.  Whether 

they prevail or not or whether your client, you know, 

gave them what they deserve, those are all questions of 

fact for the bench.

MS. LUNDVALL:  May I go back then to 

Sandy Valley?  That gets to the legal issues and their 

pleadings then, for which we are not talking about any 

issues of fact.  What I was simply trying to do, 

Your Honor, is kind of address the substantive portion 

of the case of the issues that you had raised.  That's 

why I addressed that.

THE COURT:  I have to address -- I have to know 

the substantive in respect to whether there is an issue 
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of they will potentially put on evidence for special 

damages.  Absolutely.  That's the heart of this.  I will 

not go the next step whether they are or are not 

entitled to them.  That was my point.  And my question 

is, the legal issue that I really -- 

MS. LUNDVALL:  Sandy Valley, can I take you 

back to Sandy Valley then?  

THE COURT:  I know what Sandy Valley says very 

well.

MS. LUNDVALL:  But Sandy Valley doesn't limit 

you to this.  The Court suggested that somehow if 

attorneys' fees are reasonably and proximately caused, 

but then, in fact, that they may be special damages.  

That's not what Sandy Valley says.

THE COURT:  I didn't say that at all.

MS. LUNDVALL:  What I'm trying to do is to 

get -- the Court has identified very specifically the 

types of causes of action for which the attorneys' fees 

are recoverable as special damages.

THE COURT:  So your position is if it isn't 

identified here, you can't do it?  

MS. LUNDVALL:  My position is -- 

THE COURT:  Because I read -- that's what I 

understood your opposition to be, and I don't read 

Sandy Valley as totally limiting it, if we don't mention 
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it here, it's not going to happen.  That's why they give 

you, When attorneys' fees are considered as an element 

of damage, they must be the natural and proximate 

consequence of the injurious conduct.  

They are not saying, at least I don't read it, 

that if they don't discuss it, if you are not one of the 

cases that they discuss they do allow it, you are 

limited.  They give the judge a criteria, which they say 

will rarely happen.  It says that in here.  That's 

probably true.  I think that's probably very true.  

Rarely would you have a conflict that 

attorneys' fees outside of litigation would ever be 

granted.  I was trying to think of any case I ever had.  

I think that is rare.  But the case I have -- 

MS. LUNDVALL:  Horgan helps the Court, though.

THE COURT:  Who does?  

MS. LUNDVALL:  Horgan helps the Court.  That's 

where I wanted to at least walk through a couple points 

in Sandy Valley, and then to bring to the Court's 

attention then the language also from Horgan that does 

inform this.

THE COURT:  That informs that it's limited -- 

MS. LUNDVALL:  Yes.

THE COURT:  -- to only the cases here?  

MS. LUNDVALL:  Absolutely.
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THE COURT:  I don't read Sandy Valley that way.  

What case are you saying you cited?  Horgan?  

MS. LUNDVALL:  Horgan versus Felton, 

F-e-l-t-o-n.  It's found at 123 Nevada 557, and it's 170 

Pacific 3d 982.

THE COURT:  Let me find that.  What year is 

that case?  

MS. LUNDVALL:  It's a 2007 case.

THE COURT:  You had that in your opposition?  

MS. LUNDVALL:  We did.

THE COURT:  You cited just as an also -- let me 

read what you cited it for real quick here.  

All right.  I read the case.  I can go back and 

look.  You are saying Horgan at 123 Nevada says -- the 

Supreme Court says only a handful of cases can ever have 

attorneys' fees as special damages.  And if it's not a 

third-party lawsuit for insurance or indemnity, a 

slander of title action, malicious prosecution, 

trademark infringement, or false imprisonment, you are 

saying we can't do it?  

MS. LUNDVALL:  That's exactly -- 

THE COURT:  I don't read it that way, but I'll 

go back and look at Horgan.  Because when you read the 

language of Sandy Valley, it doesn't read that way to me 

at all.  It even gives me the criteria of when it is 
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special damages.  Okay.  

Read me the section in Horgan that says that 

because I don't have any quote from Horgan or anything.  

You just put "see also."  Because I read it as you 

saying that's what Sandy Valley says.

MR. SHIPLEY:  At the top of page 7 is where we 

first cite -- 

THE COURT:  Okay.  So you've got -- Therefore, 

under Sandy Valley and it's progeny -- 

MR. SHIPLEY:  Just above that, the last 

sentence in the first incomplete paragraph at the top of 

page 7.  

THE COURT:  As an exception, District Court may 

award attorneys' fees in limited circumstances.  I 

understand that.  But limited, I didn't read "limited" 

as only these circumstances.  If Horgan says only these 

circumstances -- I have here I read Horgan.  So I don't 

know, but I want to hear if you think it does say that.

MS. LUNDVALL:  What I wanted to do, if the 

Court will -- if the Court will indulge me, I would like 

to begin with Sandy Valley, to take the Court's 

attention then to the Horgan versus Felton case, and 

also to bring to the Court's attention the concurring 

opinion of Justice Maupin in the Horgan case.

THE COURT:  All right.
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MS. LUNDVALL:  In Sandy Valley, when they begin 

to talk about attorneys' fees, and right after as far as 

they speak to the fact that if a party is forced to file 

a suit does not mean that they are entitled to an award 

of special damages.

THE COURT:  I understand that completely.  I 

think that is true.  

MS. LUNDVALL:  The Court goes on to give 

examples of when, in fact, attorneys' fees may be 

awarded.  They talk about third-party legal disputes.

THE COURT:  This is the section I just read to 

you.  Right.

MS. LUNDVALL:  Section number 2 is clarifying 

or removing a cloud on title.  We know that that's not 

the case.  Declaratory or injunctive relief, when 

necessitated -- now, it's not just declaratory or 

injunctive relief.  It says when necessitated by the 

opposing party's bad faith conduct.  

And the point that we made in our opposition 

was while they tried to bootstrap themselves into 

injunctive or declaratory relief claiming their 

accounting claim is a claim for declaratory or 

injunctive relief, they don't go so far as to plead 

anything that claims that were necessitated by the 

opposing party's bad faith conduct.  There has been not 
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a whiff of allegation in this case that somehow Pardee 

engaged in bad faith conduct.  

We have two parties -- 

THE COURT:  Are there any claims for bad faith?  

I thought there was.  One is saying no.  One is saying 

yes.  So let me -- 

MS. LUNDVALL:  There's a claim for -- 

THE COURT:  Good faith and fair dealing.

MS. LUNDVALL:  -- the covenant of good faith 

and fair dealing.  There is a whole world of difference 

between good faith and fair dealing versus bad faith 

conduct.  And there's an entire line of cases.

THE COURT:  Okay.  I don't have that in front 

of me.

MS. LUNDVALL:  There's an entire line of cases 

that discuss the difference between breach of a covenant 

of good faith and bad faith conduct.  

In this particular case you've got two parties 

who have got differing interpretations of a single 

contract, but there have been no allegations that 

somehow Pardee has engaged in bad faith conduct.  And 

even if you scour their proposed Second Amended 

Complaint, you don't get any allegations of bad faith.

THE COURT:  What's the opposite of -- honestly, 

if you breach good faith and fair dealing, what is the 
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opposite of good faith?  

MS. LUNDVALL:  That's what the -- 

THE COURT:  Bad faith?  

MS. LUNDVALL:  No, no.  That's -- 

THE COURT:  If you have cases that say -- 

MS. LUNDVALL:  Absolutely.

THE COURT:  -- a breach of covenant of good 

faith and fair dealing does not have anything to do with 

bad faith, I would really be interested in those.  

MS. LUNDVALL:  Absolutely.  

THE COURT:  Because I did a lot of bad faith 

litigation.  So I don't know what distinction -- I would 

certainly like to have that because that -- and I didn't 

see anything like that in your opposition.

MS. LUNDVALL:  We will -- if the Court allows 

us then the opportunity for supplemental pleading, we 

can bring to the Court that there's a difference between 

breach of a covenant of good faith and fair dealing and 

a bad faith allegation.

THE COURT:  That's one step below.  I'm 

still -- I still did not read Sandy Valley that if you 

don't fill in -- I understand what they are arguing on 

the declaratory relief.  And I'll be honest, I look at 

it as the accounting, what they were trying to do is to 

get the information from Pardee to see if they are owed.  
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That's what they say they are still doing in this 

lawsuit.

MS. LUNDVALL:  But the point being would be 

this:  Pardee contends that we have given them -- 

THE COURT:  I understand that.

MS. LUNDVALL:  -- all that information.

THE COURT:  That's all a question of fact for 

the jury.  I'm just looking at pleadings right now as to 

what the evidence could show.  That's my standard, very 

different from -- believe me, I understand, that, Hey, 

we gave them everything, we didn't have a duty, and 

we're going to say we didn't have a breach.  They want 

to know about agreements that had nothing to do with 

them that they could have -- I understand that.  

I'm just looking at doing a pleading, amending 

a pleading.  And then at the time of trial we'll see 

what evidence does or does not get in.  

And I understand the special damages, and I 

even thought at the time if they amend, we may revisit 

this special damages very much at the time of trial 

because I really want testimony that tells me there is a 

basis for the special damages within the evidence or 

they are not going to get an instruction on it, Counsel.  

You know, that's, to me -- as you and I know, 

at trial that's a much higher standard than leave to 
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amend, putting something in a pleading, but whether they 

actually prove it at trial and whether they actually 

will get a jury instruction on it, we need evidence on 

that.  

MS. LUNDVALL:  I understand that.

THE COURT:  My only concern is if you are 

saying that you read Sandy Valley and Horgan says if you 

don't fall in to one of these categories, we, Supreme 

Court, have said, and then -- and I don't know.  I have 

a problem with the accounting and the bad faith, the 

good faith fair dealing.  They may even fit into one of 

these categories.  

What you are saying is if you don't fit into 

one of these categories, you don't get attorneys' fees 

as special damages.  That's what you are saying?  

MS. LUNDVALL:  That's what I'm saying.

THE COURT:  I did not read Horgan that way.  In 

fact, when I read Sandy Valley, it was much cleaner.  It 

really discussed things much more at length.  Right?  

And, you know, I looked at it as, Hey, you have 

to look at the lawsuit.  It's rare that you would get 

special damages.  And I read it as this may just because 

of that breach, that failure to inform and this whole 

lawsuit, at least from everything I read in summary 

judgment -- I did go back and read, try to get as much 
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facts as I can.  

And I know I don't necessarily need it for a 

motion to leave, but to try to address this exact issue, 

Counsel, because this was the issue I felt -- I'm not 

going to let him amend if it's futile.  I understand 

that.  That's the biggest opposition to this right now.  

I don't read it that way, but I would like to go 

back and -- 

And the second thing, if you are saying that it 

doesn't fit under -- the covenant of good faith and fair 

dealing doesn't fit under because you say it has to have 

the bad -- the damages were necessitated by the opposing 

party's bad faith, what you read in Sandy Valley.  

I don't know an answer.  Counsel, I'll be 

honest.  That wasn't in there.  I never thought of it 

that way.  I haven't looked at lines of cases that 

distinguish it, but that doesn't mean it's not out 

there.  So that -- I don't know about that.

MS. LUNDVALL:  If I may then, what I would like 

to be able to do is to supplement with an additional 

pleading on this issue.  

THE COURT:  Here's what I'm -- 

MS. LUNDVALL:  But if you'll allow me then as 

far as at least to close out my argument -- 

THE COURT:  Absolutely.
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MS. LUNDVALL:  -- from this perspective.  

One of the things that opposing counsel 

suggests is this:  Well, jeez, Your Honor, no harm, no 

foul.  So over a year ago the deadline passed for our 

motion for leave to amend, who cares about that 

deadline.  So discovery has now closed.  Who cares about 

that.  We're going to open up discovery all over again.

THE COURT:  No.  Just for one issue.

MS. LUNDVALL:  Well -- 

THE COURT:  Just for one limited issue.  That's 

a little different.

MS. LUNDVALL:  But if their entire Amended 

Complaint -- but if, in fact, we got to the other issue 

about them wanting as far as the damages in 

Paragraph 20 -- 

THE COURT:  I want them to address that.  That 

would have to open up then Wilkes and Wolfram for a 

limited issue.

MS. LUNDVALL:  From this perspective then, why 

have a deadline?  Why have a deadline when a party can 

run right up to the very edge of it and say, Jeez, all 

this information, all these ideas were in my possession, 

I'm not going to give them to you at the very end, and 

then I'm going to force you as far as to incur 

additional expense in opening up discovery.  That's 
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point number one.  

But point number two would be this:  We have 

the opportunity also or should have the opportunity to 

take a look at whether or not we want to retain an 

expert, to be able to designate that.

THE COURT:  I understand, to say whether these 

were reasonable.  I understand.

MS. LUNDVALL:  So from that perspective, for us 

to be able to get an expert, do an expert report, 

subject the expert to deposition and everything else, 

that's an additional point.  

But probably the most important point would be 

this:  They suggest that their special damages are in 

the -- one of their special damages is for attorneys' 

fees and that they have their billing statements.  Okay.  

So this is what I would do if I've got an issue 

dealing with damages:  Who am I going to take a 

deposition of?  I'm not going to take a deposition of 

Mr. Wolfram or Mr. Wilkes.  I'm going to take a 

deposition of every single one of the timekeepers, of 

Mr. Jimmerson, and I'm going to go through his time 

sheets, Ms. Hansen and Mr. Jimmerson, Sr.  Each one of 

those people is fair game.  

Now, they are also fair game to put on the 

witness stand at the time of trial.
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THE COURT:  That was my next issue.  Do we have 

a conflict problem?  

MS. LUNDVALL:  That's what I'm going to.  And 

what happens when I put them on the witness stand to be 

able to do what I'm entitled to from a cross-examination 

perspective on special damages?  That immediately 

disqualifies this firm from being able to represent -- 

THE COURT:  I don't know, because I actually 

tried to find cases on that too, Counsel.  That was my 

third issue.  I actually -- you know, as a former trial 

attorney, I thought, Okay, who are you going to take the 

deposition of?  

I actually have a motion they want to associate 

in counsel, who is a witness who prepared an agreement, 

that's for next week.  It was identical to this one.  I 

looked in there to see if there was any conflict because 

I tend to -- I worry about conflicts, you know.  And 

they didn't give me any case law so that -- when you are 

finished, that was my third thing.  I don't know.  I 

don't know what Nevada says.  It's an interesting point.  

I don't know if -- 

MS. LUNDVALL:  There's a rule of ethics 

directly on point, directly on point.

THE COURT:  And I don't know who -- I don't 

know.  Because I'll be honest, I looked at that issue, 
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and I don't even know how to rule on the other one.  

They gave me no Nevada law.  They just said, Well, you 

can associate.  We're not going to oppose associating 

this counsel, but we want to take his deposition because 

he helped prepare this agreement.  

And I was working on yours, I was like, Wait a 

minute, they didn't say that they don't want to put him 

on the stand.  What they said is, We just want to make 

sure, Judge, if you let -- he's from out of state -- you 

know, associate in, that we still get to do his 

discovery.  But they didn't address my next issue:  Is 

there a conflict?  

And I'll be honest, I thought about conflict a 

little bit in the first place because didn't 

Mr. Jimmerson draft this?  

MS. LUNDVALL:  Exactly.

THE COURT:  So I didn't quite -- I don't know.  

I only address issues you give me.  I'm not trying to 

find issues.  But I did -- that was my third issue.  I 

don't know an answer to that.  Honestly, like I said, I 

looked at that other motion and they gave me nothing.  

I don't know.  Maybe that's something I think 

we do need to brief.  We do have time.  I agree with 

you.  That is an issue that I have down that I -- I need 

some help from you, Counsel.  Because like I said, I 
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didn't find any in that other motion because I 

thought what are we -- I don't know that.  

Because it's very different when you put the 

advocating counsel and I didn't know how -- I didn't 

know what you were thinking on the drafting.  I don't 

know.  Have you taken Mr. Jimmerson's deposition on what 

was in this contract?  I don't know.  

None of that -- I was kind of -- I was very 

interested in that topic when you did your summary 

judgment and no one said anything.  So the judge, I 

don't bring things up sua sponte, but I find it 

interesting now you are bringing it up as part of 

attorneys' fees.  

So that is an issue.  If you are bringing it up 

now as an issue for me to address, I was hoping it came 

up because I thought of it.  I don't want to be in a 

position to bring up issues.  Although maybe I should, 

because if I have to face it at trial, I'd rather do it 

now than all of a sudden -- which has been happening to 

me at trial.  All of a sudden these kind of things come 

to me at 9:00 in the morning and the witness is going on 

at 1:00 in the afternoon, which makes it difficult, 

because I find that an issue too.  

I will be honest, Counsel.  I don't know an 

answer to that.  I would like a brief on that because 
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you say you have a professional responsibility.  I don't 

know.  I don't know if it's happened before.  I also 

tried to think of all of my career if -- I've never, as 

the advocate, ever had my deposition taken as far as 

being an advocate and an issue in the case.  

I do feel there is a potential conflict issue.  

I totally agree with you there, and I don't know the 

answer to that.  I certainly think it's an issue that 

should be addressed.  I do agree with you there.  I 

don't know the answer, but -- 

MS. LUNDVALL:  Two points, Your Honor, as far 

as on that, so from this perspective, it's not a 

conflict issue that comes up.  It's actually a rule of 

prohibition.  Under our rules of ethics, there's a rule 

that prohibits someone from taking a witness stand and 

being a witness at the time of trial and then going back 

to counsel table and arguing the case.

THE COURT:  They would be arguing their own 

testimony.

MS. LUNDVALL:  That's correct.  And that's one 

of the things -- 

THE COURT:  That's the conflict I thought.  

Because how do you argue your own credibility?  

MS. LUNDVALL:  Well, whether it's a conflict or 

it's a rule, it doesn't -- 
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THE COURT:  It's doesn't matter.  It's an 

issue.

MS. LUNDVALL:  It's an issue, whatever label.  

So to that extent, we're happy to bring that to the 

Court's attention in a supplemental briefing.  

But the last point then, just to kind of close 

out my presentation then on this point and that is this:  

The issue that we've identified then as to how it is 

that they present these special damages and how that 

prejudices us brings us then full circle from a 

substantive standpoint.  

When you look at the situation that the Nevada 

Supreme Court, both in Sandy Valley as clarified in the 

Horgan case, identified as when attorneys' fees as 

special damages can be recovered, each one of those 

circumstances end up when you've got some type of an 

underlying transaction for which a party has incurred 

attorneys' fees, and then they have to bring litigation.  

So -- 

THE COURT:  Isn't that exactly what we have?  

MS. LUNDVALL:  No, we don't.  Because what they 

are trying to recover is not what attorneys' fees -- we 

got no documents.  And this is a point of clarification:  

We got no documents, no information about any attorneys' 

fees that they incurred before the case was brought, 
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nothing.  The damages that they are seeking to recover 

are the attorneys' fees that they -- 

THE COURT:  Since they filed the Complaint.

MS. LUNDVALL:  -- incurred after the case was 

brought.

THE COURT:  That's an interesting distinction.

MS. LUNDVALL:  A distinction -- 

THE COURT:  I don't know because I don't have 

the billing records.  I'll be honest, Counsel.  So the 

attorneys' fees that they've produced are all post 

Complaint.

MS. LUNDVALL:  Post complaint, Your Honor.  

Which underscores the fact that -- 

THE COURT:  Interesting.

MS. LUNDVALL:  -- what they are trying to 

recover is their litigation fees.

THE COURT:  That could be evidentiary.  I look 

at that as evidence.  I'll be honest, I really look at 

that as evidence.  Because if they have special damages, 

then I would have to make a decision at trial what 

evidence proves these special damages.  That would be 

something I would definitely look to at trial.  If these 

are post Complaint, those appear to me to fall into -- 

now, I don't know.  

I assume this letter had to have been drafted, 
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right, before the Complaint, the September 1, 2004?  Was 

it after litigation?  

MS. LUNDVALL:  The commission letter that you 

have was drafted in September of 2004, and then there 

was a long period of time.

THE COURT:  When was the Complaint filed?  

MS. LUNDVALL:  The Complaint wasn't filed 

until, what, 2010.  

MR. JIMMERSON:  December 2010.  

THE COURT:  So that was my issue.  Am I right 

Mr. Jimmerson drafted this?  Is my recollection -- 

MS. HANSEN:  I believe he tweaked it.

MR. JIMMERSON:  It was negotiated between the 

parties.

THE COURT:  A lot of discovery, I don't know.  

But I do know Mr. Jimmerson, Sr., your dad, he was 

involved in this.

MS. LUNDVALL:  That's correct.  

MR. JIMMERSON:  That's correct, Your Honor.

THE COURT:  This is the basis for the 

litigation, the September 1st.  We all know that.  

Right?  So that might be -- it's not a part of -- it 

wouldn't necessarily be a conflict.  I was just 

interested in the timing.  

But I do agree with you on the special damages, 
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it has to flow from this breach.  So I would tend -- I 

will address it if I do allow them to amend.  I still 

want to look at the other case.  I want to make sure 

what evidence would be allowed to prove this.

MS. LUNDVALL:  From this perspective, 

Your Honor -- 

THE COURT:  Plus we have the issue on whether 

we're going to let Wolfram and Wilkes do their 

testimony.  I'm more inclined on that area because that 

would, to me -- they have a right -- that would flow 

from the breach if the reason -- I don't know what they 

did.  I agree with you, the evidence, do they get to say 

what I said before -- 

MS. LUNDVALL:  Why didn't they tell us that 

before?  Why didn't they give us an opportunity to 

address all these issues before?  

THE COURT:  My real problem with it, though, is 

you were aware, at least on the attorneys' fees 

potential, as of October 26, 2012.  I didn't look at the 

discovery.  Correct?  I have three days before 

discovery.  Why didn't we work this out when you got 

that then saying, Hey, here may be an issue?  

You said to me, I don't want to put myself in a 

box.  I guess you wanted to say, I don't want to say 

there's an issue and what it is.  I want to wait until 
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we do the motions before trial.  Right?  

MS. LUNDVALL:  From the perspective -- 

THE COURT:  Is that the box you are talking 

about?  

MS. LUNDVALL:  That's the box as far as I find 

myself in.

THE COURT:  I understand.  But you also could 

have done -- I mean, this happens all -- you could have 

done something earlier.  And you are saying, Hey, if 

they didn't know it was an issue, I can wait and do it 

as a motion, which you honestly did, as a motion 

in limine, and it came up in the summary judgment.  

That's why you are saying you didn't do anything on the 

discovery when they gave you the information three days 

before discovery.  Correct?  

MS. LUNDVALL:  A couple points, Your Honor.

THE COURT:  Am I understanding that right?  

MS. LUNDVALL:  What you're understanding is 

this, is that they've offered you no explanation for 

why, in fact, it was at the very last minute that they 

even made the discussion and why it is they've offered 

you no explanation as of yet why that they have not 

brought this issue to your attention.  

But the point being is that I'm going to assume 

that somehow, even if you give them the benefit of the 
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doubt that they weren't lying in wait, that they weren't 

trying to ambush me, that they weren't -- 

THE COURT:  I wouldn't say that.

MS. LUNDVALL:  I know that.  I'm saying -- 

THE COURT:  Honestly, they gave you the stuff 

three days before discovery cutoff.

MS. LUNDVALL:  I'm saying assume that they 

weren't doing that.  But they just failed through their 

own -- 

THE COURT:  Failed to do what?  

MS. LUNDVALL:  Failed to timely, as far as 

plead it in their Complaint, to put me on notice of it.  

Okay.  So that when I prepared a deposition of these 

individuals, that I could make that as a topic area.

THE COURT:  You are going back to Paragraph 26, 

the plaintiffs.  I know there's two distinctions.

MS. LUNDVALL:  So that when I tried to figure 

out what experts I needed to retain, I could figure out 

whether or not this fell within there.  They've offered 

no explanation.  

But even if you assume that that's error, what 

they are now trying to say is, Well, jeez, Pat, you 

should have covered our error for us.  You, Pat, failed 

to do something because you didn't deal with the fact 

that we didn't put you on notice.  
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So their problem, their error, maybe their 

screw-up has now somehow become my fault, my fault 

because my client wasn't on notice of what should have 

been within a Complaint if, in fact, they genuinely 

believed that this was a form of special damages.

THE COURT:  But you agree with me, don't you -- 

I was in trials where we amended the Complaint during 

trial based on the evidence.  Let's be honest here.  

When the evidence gets in, sometimes you didn't take the 

deposition of all the witnesses that come to trial.  I 

mean, I've actually been at trial where a witness has 

gotten on, and I was able to amend my pleading to 

conform with the evidence.  So that is what Rule 15 

let's you do.  Right?  

In fact, Sandy Valley talked about, they look 

to see if any trial evidence was there.  So you are 

saying, Wait a minute, discovery cutoff was in October 

2012, and I've been ambushed because they gave me 

attorneys' fees information, but it's not my 

responsibility that they amend their pleading -- that 

they put me on notice to amend their pleadings to 

conform with their proof.  That's what you are saying?  

MS. LUNDVALL:  No.  What I'm saying is this:  

Rule 15(c) that speaks about amending pleadings at the 

time trial is when both sides voluntarily put on or 
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allow evidence to be put on.  We, as competent -- hold 

on.

THE COURT:  I don't think I agreed to have it 

put on against me and the judge let it in, but -- 

MS. LUNDVALL:  But somehow it got before the 

finder of fact and so, therefore, you amend your 

pleading to conform to the evidence.

THE COURT:  Right.

MS. LUNDVALL:  We are objecting to the evidence 

coming in.  We -- 

THE COURT:  You are doing it in a motion 

in limine.  I understand that.  I understand.  I wasn't 

saying that.  I was speaking to delay.  I'm not -- I'm 

just saying under Nevada law you can still sometimes do 

it at time of trial.  I'm just speaking to the delay.  

I understand you've brought it to our attention 

ahead of time, which is -- I understand, so it wouldn't 

happen at time of trial.  I was just speaking in terms 

of how freely it's given over the history, because it 

has even been done at trial.  So I was speaking strictly 

to your prejudice and your delay argument.  That's where 

I was doing it.  

I understand you brought it to the Court ahead, 

which I totally appreciate, because the more we work out 

ahead is fair to both parties.  I understand that.  I'm 
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just speaking to the delay prejudice.

MS. LUNDVALL:  Understood.  So from our 

perspective, Your Honor, you've raised, I think, a 

couple of very interesting points that we would request 

the opportunity then for supplemental briefing on.  

Number one would be the issue as to whether or 

not there's a difference with a distinction, which we 

believe, between a breach of covenant of good faith and 

fair dealing claim and bad faith conduct.  

THE COURT:  As to -- so they would be coming -- 

if you agree, then they would be able to amend under the 

Sandy Valley, even you say it's limited, but it also 

would go under that page 7.

MS. LUNDVALL:  There you go.  

THE COURT:  Okay.  

MS. LUNDVALL:  So that would be point one.  

Point two is the issue dealing with the ethical 

rule of prohibition that does not allow an attorney both 

to sit on the witness stand and to argue a case, and so 

to be able to bring not only from the standpoint of what 

their documentary evidence has been that they have 

supplied to us dealing with attorneys' fees, so that you 

can see and confirm that I'm accurate that their 

attorneys' fees that they are seeking are those post 

Complaint.
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THE COURT:  I agree that would go under the 

damages, if they won at trial, under the agreement.  I 

understand that.

MS. LUNDVALL:  So from that perspective -- 

THE COURT:  We wouldn't have it at issue.  

Okay.

MS. LUNDVALL:  So to be able to bring then that 

rule of ethics to you because it underscores then the 

prejudice then that would be occasioned upon Pardee by 

reason of that.

THE COURT:  Absolutely.

MS. LUNDVALL:  And the third point would be 

this, and this is just simply a point of clarification, 

the Court suggested that, you know, at the time of the 

motion for summary judgment, that you may have had 

concerns about Mr. Jimmerson, Sr., drafting the -- 

THE COURT:  I shouldn't have brought it up, but 

I just didn't want it to come up at trial.

MS. LUNDVALL:  The reason that we didn't think 

it was an issue was because the plaintiffs, as well as 

Pardee, both said this contract is clear and unambiguous 

and, therefore, no parol evidence was going to be 

necessary.

THE COURT:  You all know the evidence.  I don't 

know the evidence.  So that is fine.  See, I just was 
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concerned.

MS. LUNDVALL:  There you go.

THE COURT:  That makes perfect sense for 

everybody.  So we don't have a conflict.

MS. LUNDVALL:  So dealing with that simple 

issue, we did not think that that was going to be an 

issue.

THE COURT:  We just have a problem on 

interpretation.

MS. LUNDVALL:  There we go.  Thank you, Your 

Honor.  I appreciate you indulging me.

THE COURT:  I'm trying very hard because these 

are really interesting issues, you know.  

And the other issue we still need to kind of 

address, the Paragraph 26, on whether Wilkes and Wolfram 

are going to testify as to their damages, because I view 

that as a separate issue.  And if I missed it in the 

papers, I apologize.  I did not view that.

MS. LUNDVALL:  It wasn't highlighted by either 

the plaintiff or the reply.

THE COURT:  Well, I read the Complaint and I 

read it a different way.  So I just want to see what 

their answer is and clarification for me, because I read 

the hourly rate more thinking in terms of attorneys 

because we're so hourly rate on something, but I thought 
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of the scenario you suggested.  

So I would like addressing on that, whether at 

time of trial -- because you are asking to amend to do 

that, because that would be a different thing to open 

discovery.  Correct?  Okay.  So if you could help me, 

let's start with that, Mr. Jimmerson.  That's my first 

issue, because that would be a different opening of 

discovery.

MR. JIMMERSON:  Yes, Your Honor.  As much as I 

have affection for defendant's counsel, I've never been 

called dishonest in my life in a setting like this and I 

would -- 

THE COURT:  Honestly, I listen to the facts.  

You are both very good advocates.  You've both brought a 

lot of issues.  I understand that completely.

MR. JIMMERSON:  The reason why it was not 

briefed is because it was not opposed.  Literally there 

were only two changes and it was both to special 

damages.  It was on the issue of attorneys' fees and the 

issue of time and effort damages, which, by the way, 

Your Honor, have been briefed on the motion for summary 

judgment, which there is a motion in limine pending 

before you.  

And this was in hopes of addressing some of 

those issues in advance, the idea being that you could 
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grant the leave and then still grant their motion 

in limine later when you hear it in August, the idea 

being is it allows you to do both.  You give us the 

relief we ask for now, but then also you would be able 

to give the relief they are asking for later.  

So to say that we're trying to hide this -- 

THE COURT:  You are trying to amend your 

pleading.

MR. JIMMERSON:  Exactly.  That's all we're 

doing.  

THE COURT:  I understand that.

MR. JIMMERSON:  They have every right to make 

the arguments they are making, and it's going to be 

litigated in August.

THE COURT:  The only thing I look at is whether 

it's futile, and that's my only concern, is futile.  

The conflict, then you are right.  I don't 

necessarily have to address that now.  If it comes up 

later -- I do want a brief.  I would like that issue 

addressed because I don't want a concern about it at 

time of trial.

MR. JIMMERSON:  I will address it now.  And the 

beauty of having a bench trial is your ability to be a 

little creative in how we actually do things.  The rule 

of prohibition is true.  She's a hundred percent right 
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that you cannot testify to -- you cannot argue your own 

credibility.  

That said, however, okay, in this unique 

circumstance, okay, which, by the way, the analysis that 

she gave you on Sandy Valley, the type of cases in which 

special damages would be available, is incomplete.  Some 

of them deal with, for example, abuse of process claim 

or malicious prosecution, which some other litigation 

needed to be defended or represented, so you accumulated 

those fees somewhere else.

MS. LUNDVALL:  That's what Horgan says.

MR. JIMMERSON:  Hold on.  

Somewhere else.  On the other side, though, 

okay, slander of title claims, breach of -- infringement 

of trademark actions, actions which the underlying claim 

is for attorneys' fees because I need to prosecute a 

slander of title because you slandered title and I need 

to clear that title.

THE COURT:  I can't stop it unless I do my 

lawsuit.

MR. JIMMERSON:  Exactly.  Or as the example 

they gave, in trademark infringement, okay, you've 

infringed on my trademark, my intellectual property, I 

need to protect that.  So I need to hire an attorney and 

accumulate those damages -- and accumulate those fees, 
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which are damages.

THE COURT:  So I can stop and get my relief.

MR. JIMMERSON:  Exactly.  So we would always be 

in a predicament where they would never have trial 

counsel because even trial counsel would be subject to 

discovery of did they do this preparation, was this 

reasonable, all of this analysis would be done.

THE COURT:  You would always have to conflict 

out of the case.

MR. JIMMERSON:  Exactly.  You would never have 

trial counsel.  And the beauty of having a bench trial 

would be you would be able to make a determination as to 

damages, whether or not there exist damages.  And then 

later, in a post trial proceeding, like normal, 

considering the Brunzell factors, is this reasonable, 

and make that determination.

THE COURT:  I see.  What you are suggesting is 

they could put evidence in on the damages and then I 

could make it -- 

MR. JIMMERSON:  Exactly.

THE COURT:  -- post trial?  

MR. JIMMERSON:  So you would avoid both those 

things.  That's just a suggestion right now.  It's not 

necessarily our entire position about it.  I would 

definitely encourage briefing if the Court invites it.  

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

64 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002590



THE COURT:  It's an issue now that they brought 

up.  I want to make sure everything is briefed.  

MR. JIMMERSON:  If there is a rule of 

prohibition, we don't want to be part of this.

THE COURT:  You don't want it either.  I 

understand.

MR. JIMMERSON:  We have no desire to be 

unethical.  So that would be my initial reaction, is 

that because you have two different types of cases which 

attorneys' fees are available, and this is the one in 

which the actual attorneys' fees are being accumulated 

because you needed to have an attorney to go out and get 

the information, okay, that's -- 

THE COURT:  That would flow from the contract.

MR. JIMMERSON:  Exactly.  That's why we didn't 

have pre Complaint damages.  

You know, the Jimmerson Hansen law firm is just 

like any other citizen when trying to get information 

before a Complaint is filed.  They don't have access to 

subpoena power.  They don't have the ability to request 

production from the other side.

THE COURT:  You don't get to take depositions.

MR. JIMMERSON:  Exactly.  So it's only after 

the Complaint is filed that they get the tools necessary 

to go out and get the information and appeal to you to 
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compel them to account and produce the records and other 

information.

THE COURT:  That's when an accounting is.  If 

you could do it before, why would you have a cause of 

action for accounting?  

MR. JIMMERSON:  Exactly.  So that's the basis 

of that.  

THE COURT:  Okay.

MR. JIMMERSON:  So on the issue of their time 

and effort damages, okay, it's just purely for pleading 

purposes.  It's been briefed before you, and I will also 

say, Your Honor, we did offer discovery on this issue as 

well.  You'll see that in our briefs.  So this is not 

something we're trying to hide the ball on.  But again, 

that's a subject for later determination in August.

THE COURT:  So what you are saying, these 

issues that counsel has brought up, defense, are also 

going to come in front of me even if I allow the leave 

to amend.  All we're looking at right now is to amend 

the Complaint.  Whether they actually get to do that or 

not, I have other issues, which obviously we do, because 

you brought -- so I'm more comfortable with that -- 

MR. JIMMERSON:  Exactly.

THE COURT:  -- because I didn't look into all 

those issues.  I try to focus on what's in front of me 
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because I lose -- it's very difficult when you get so 

many things.  You've got to do your perspective on, I'm 

doing a leave to amend.  That's what I'm -- and I don't 

mean to -- because I tend to cut you short and I'm 

sorry, I apologize, but I'm trying to keep myself 

focused on the issues I have to worry.  

The only reason I got into the futility is 

because that can be one of the grounds that concerns me 

on the leave to amend.  That is why I got into a little 

bit more -- well, that's what Sandy Valley is about.  

MR. JIMMERSON:  So to address the next issue as 

to whether or not -- you know, whose responsibility was 

it to address the issues in discovery?  Okay.  And 

Ms. Lundvall has a point.  Okay.  It was a little late.  

Maybe not just a little.  Maybe a lot late.  

That said, it was during the discovery period, 

and we still are subject to the 2.34 discovery 

conference requirements.  If there's an issue in 

discovery, pick up the phone, let's have a meeting, 

let's talk about this and try to resolve it before we 

have to come before you or the Discovery Commissioner to 

address these types of issues.  Okay.  

So because not only did that not happen, okay, 

and we've offered to do whatever discovery they wanted 

and that was refused, we would argue that the refusal to 
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take the discovery and to accept our offers to get the 

information that they request really cuts against their 

prejudice, their unduly prejudicial argument.  

On the issue of futility -- and this is very 

important -- the Sandy Valley case is the seminal case.  

It's stated by opposition.  Couldn't agree more in our 

reply.  The Horgan case, okay, really only clarified 

Sandy Valley as it pertained to removing a cloud of 

title and slander of title cases.  Okay.  And that is 

where a lot of the quotations came from in their 

opposition.  However, this is not a slander of title 

action.  

And the Nevada Supreme Court was very emphatic 

when it adopted what is considered the majority rule in 

the United States, that you need to have some element of 

intentional or calculated conduct to get access to 

attorneys' fees as special damages in this particular 

instance.  It did not state, okay, this was the only 

type of case.

THE COURT:  That's the issue.  That's what I'm 

trying to struggle with.  I did see in my notes that I 

read it, but I dismissed it.  So I had to have -- that's 

the reason I mention it.

MR. JIMMERSON:  And the issue on Sandy Valley 

is -- you are right -- okay, it doesn't say these are 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

68 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002594



the only types of cases.  It gives examples of the types 

of cases, and it gives a formula before it gives those 

examples.

THE COURT:  On how to determine it.

MR. JIMMERSON:  Exactly.  So the only other 

question is do we fall into the stated case, the stated 

example of injunctive or declaratory relief, as a result 

of, necessitated by the defendant's bad faith conduct.  

THE COURT:  That's only to get you into the 

stated cases.  You are still arguing to me that it is 

not limited.

MR. JIMMERSON:  Exactly.  But even if you are 

going to find in favor of the defendant on that issue, 

that Sandy Valley really is -- that these are the only 

types of cases they are talking about, Paragraph 30 in 

the Proposed Amended Complaint, which is just a carbon 

copy of a paragraph from the current operative pleading, 

says:  In doing the acts alleged herein, Defendant 

Pardee failed to act in good faith and to the best of 

its ability and also failed to deal fairly with 

Plaintiffs, thereby breaching its duties to so conduct 

itself and injuring Plaintiffs' rights to conduct its 

business and its ability to receive the benefits of the 

commission letter.  

So even if just the natural claim of breach of 
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the implied covenant of good faith and fair dealing 

doesn't necessarily fit into the bad faith conduct, our 

pleadings, the facts as established in the pleadings, 

alleged the bad faith, that you did not engage us in 

good faith, that you did not deal fairly with us.  So 

it's a result of this failure to act in good faith that 

caused and necessitated these special attorneys' fees.

THE COURT:  As opposed to a specific bad faith 

cause of action?  

MR. JIMMERSON:  Exactly.  So when looking at 

the Proposed Amended Complaint, the pleadings satisfy 

the statement in Sandy Valley.  

So the argument that, you know, we didn't argue 

bad faith, we don't have to have a claim for bad faith.  

We just allege that you didn't engage us in good faith, 

and which, by the way, if you don't engage someone in 

good faith, it's in bad faith.  You can't be half 

pregnant here.  Okay.  You are either engaging someone 

fairly or you are not.  

So that's -- on that issue, if the Court -- 

THE COURT:  That's your argument, that you go 

squarely, if we need to, if I feel that way, into one of 

the cases in Sandy Valley.  If not -- okay.

MR. JIMMERSON:  Exactly.  The other issue that 

was addressed was whether or not -- what impact this 
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has.  You brought up the point of we're ultimately going 

to be talking about attorneys' fees one way or another, 

before or after.  Okay.  

THE COURT:  Correct.

MR. JIMMERSON:  And Ms. Lundvall made the point 

that the element of damages is an element of the breach 

of contract action, which she's right.  However, she's 

already conceded that if we establish liability, our 

clients have been harmed somehow, some way, that they've 

not just suffered no harm.  And because damages is such 

a low bar -- have you been harmed at all? -- that's why 

we have nominal damages.  Okay.  We would succeed on the 

breach of contract issue.  But we don't need to 

establish damages for the purpose that we don't need to 

win the breach of contract claim on damages to succeed 

on the accounting claim.  

As Ms. Lundvall quite eloquently stated, she 

could lose the liability issue but win the damages issue 

and succeed in defending the breach of contract.  But 

she can't lose on liability and succeed on the 

accounting action.  

So as the Court recognized in the motions for 

summary judgment, if there's a breach, we absolutely 

have the right to account, right to receive an 

accounting for these documents, for this information.  

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

71 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002597



So not only are you able to give nominal damages, which 

has been conceded would exist if we established 

liability, but establishing their liability would 

necessitate attorneys' fees on the basis of accounting 

alone.

THE COURT:  On the accounting claim.

MR. JIMMERSON:  Exactly.  

The last issue is whether or not we've agreed 

that the contract is clear and unambiguous.  We 

generally agree that most of the terms are clear and 

unambiguous, and we can agree as to what the meaning of 

what each term is.  

But as you've received the briefing on this, 

the term what it means to be reasonably informed, that 

absolutely -- 

THE COURT:  It's performance under the contract 

that we have the problem.  I get that.

MR. JIMMERSON:  Exactly.

THE COURT:  I appreciate Ms. Lundvall telling 

me the reason you don't have an issue on the contract.  

You all agree what it says.  It's just performance.

MR. JIMMERSON:  Exactly.  The question is 

whether or not what they did satisfies that duty, what 

it means to be reasonably informed.  

So I don't want to say that the contract is 
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clear and unambiguous because we can point this to means 

exactly that.  That's an issue for trial.  But as you 

know, it really is an issue of performance, something 

you can take evidence on and listen to witness testimony 

and determine whether or not defendant has satisfied its 

duty under the contract.

THE COURT:  I look at it that way, which makes 

sense on the contract whether there would have been a 

conflict whether Mr. Jimmerson was involved in this or 

not, or Pardee, because you are probably going to put 

people on the stand that were involved in this too.  So 

that would not be an issue.

MS. LUNDVALL:  Your Honor, just to make sure 

the record is clear, we've made no concession whatsoever 

concerning if they have certain type of proof, that 

there's been harm.  There's no concession.

THE COURT:  I haven't take any of your argument 

as an admission on anything.

MS. LUNDVALL:  Thank you, Your Honor.  

THE COURT:  I understand.  This is not an 

evidentiary hearing where -- you haven't filed 

admissions or given me any.  I don't look at it that way 

at all.  Same with them.

MR. JIMMERSON:  I was simply quoting from the 

colloquy back in the motions for summary judgment.
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MS. LUNDVALL:  And that is not a concession on 

our part, and there's a long line of cases that deal 

with admissions on behalf of -- 

THE COURT:  I'm not looking at argument in 

summary judgment as a concession at all, especially 

because there's so many issues here.  There's so many 

tentacles out there that overlap.  So I did not look at 

it at all that way.

MS. LUNDVALL:  On the additional briefing 

component, my suggestion would be that we can -- I think 

that it only fair that opposing counsel have an 

opportunity to brief these issues as well.  My 

suggestion would be that something like within ten days, 

that we give simultaneous briefings to the Court so that 

the Court can take a look at these two additional issues 

then and so as to be able to inform the Court's 

decision.

MR. JIMMERSON:  Your Honor, this is just -- I 

don't necessarily know if the briefing is essential for 

your decision today.  I would argue and I would suggest 

that -- 

THE COURT:  I'm struggling with that.

MR. JIMMERSON:  Exactly.  -- that at calendar 

call in August, okay, you could address some of these 

other issues.  Because ultimately you are faced with 
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the -- 

THE COURT:  These issues.

MR. JIMMERSON:  Exactly.  So if you would need 

supplemental briefing, we would be able to do so.  Call 

me an optimist here, hopefully we can maybe perhaps 

settle the case and take this off of your docket, but -- 

MS. LUNDVALL:  From this perspective, why I 

think that it is important is this:  Prejudice is one of 

the reasons why the Court would deny leave to amend.

THE COURT:  Right.

MS. LUNDVALL:  The issue about the rule of 

prohibition from counsel's perspective, being able to be 

both witness as well as trial counsel, is an issue of 

prejudice to us.

THE COURT:  But not prejudice for leave to 

amend.

MS. LUNDVALL:  It is.

THE COURT:  No.  I would not look at that as a 

prejudice for a leave to amend.

MR. JIMMERSON:  Our clients could call another 

attorney the day before trial.

THE COURT:  Exactly.  They could call an expert 

who reviewed -- now you are going to start on discovery, 

I know.

MS. LUNDVALL:  I'm entitled to 
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cross-examination.

THE COURT:  I understand all that.  I 

understand.  I'm just looking at a leave to amend.  I 

don't feel that that's an element on the prejudice right 

now.  Here's what my thoughts are -- 

MS. LUNDVALL:  Futility is an additional issue.

THE COURT:  I'm just starting to talk about 

that if you'll let me.

MS. LUNDVALL:  Thank you, Your Honor.

THE COURT:  The futility issue, I think 

basically -- I know the exact issue.  If all you're -- 

if you are relying on the Sandy Valley and then you 

brought to my attention the Horgan case -- I marked it 

here on page 7 -- that it doesn't limit, I can read 

those on my own.  I don't need you to give me what you 

think interprets it.  Correct?  I will tell you, 

Counsel, because I -- 

MS. LUNDVALL:  I'm not asking for that.  I'm 

not asking for that.

THE COURT:  Is there something in the brief you 

are going to give me more cases or something or are you 

going to rely on that?  

MS. LUNDVALL:  Mr. Jimmerson has suggested 

that, in fact, that their allegation about breach of the 

covenant of good faith and fair dealing brings him into 
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the bad faith issue.  What I identified is that there is 

a line of cases that -- 

THE COURT:  So that does -- 

MS. LUNDVALL:  -- speaks to the distinction 

between a covenant of good faith and fair dealing claim 

versus what is bad faith.  And the opposite of good 

faith is not bad faith and it doesn't require a bad 

faith claim to be asserted.

THE COURT:  I understand your argument too.  So 

I would like a brief on that because it does go to the 

futility issue.  I do have to make a determination that 

it isn't futile.  Even if it doesn't fit in, I have 

another interpretation, I can come up with my 

interpretation of Sandy Valley and Horgan that it isn't 

limited to just those, that it gave me a criteria to 

look at the case to see if it is one of those instances 

where you can have attorneys' fees as special damages.  

So that would help me because I do want to address the 

futility.  

I will tell you my ruling right now is that I 

do not feel that there is any undue delay or prejudice.  

My concern, though, is -- and I think it's legitimate.  

Here's my concern:  We do have trial coming up.  I don't 

want to wait to open discovery because you've had time, 

but I've got a discovery issue I'm worried about now.  
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Is there a way that you -- number one, you've 

done no -- you have no discovery done on the attorneys' 

fees and costs?  

MS. LUNDVALL:  Correct.

THE COURT:  So do you know now how much you 

want to do or can you -- I think you have a right to 

do -- now, what you are saying, there may be motions 

in limine that that may not even, some of it, come in, 

but we're still in discovery.  Right?  So I don't want 

you cut short on discovery, because that's a problem.  

So I'm going to open discovery up for the 

limited purpose of the attorneys' fees and costs, if 

they were special damages for the Jimmerson firm and 

then -- what did you call them?  I thought it was -- 

MR. JIMMERSON:  Time and effort damages.

THE COURT:  Time and effort damages for the two 

plaintiffs, Wolfram and Wilkes.  That would be extremely 

limited depositions, and I would ask that counsel for 

the plaintiffs provide them as soon as possible.  That's 

a very limited issue.

MS. LUNDVALL:  From our perspective, 

Your Honor, we appreciate the opportunity for discovery, 

and we will take the Court up on that.  

What I would like, though, is this, is to 

ensure the discovery is from our perspective.  It's not 
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somehow a two-way street for all at once them to pile a 

whole host of additional documents and additional 

information.

THE COURT:  I would like it done mutually 

agreeable.  Is that what you are -- 

MS. LUNDVALL:  Well, no.  What I'm saying is 

this:  I don't want to give them the opportunity to take 

discovery.

THE COURT:  You want it one way?  

MS. LUNDVALL:  That's what I want, one way.

MS. HANSEN:  So when we go to the deposition, 

we're quiet?  

MS. LUNDVALL:  You have the opportunity for 

objections.

MS. HANSEN:  We can ask our clients questions.

THE COURT:  She's not going to ask her client 

questions.  

You don't do that, Ms. Hansen, do you?  

MS. HANSEN:  I might.  I might this time.  

Because I wanted to remind you that one of the 

plaintiffs, Mr. Wilkes -- 

THE COURT:  Is ill.

MS. HANSEN:  -- is very ill, may not survive 

the summer.

THE COURT:  That's almost a preservation 
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deposition.

MR. JIMMERSON:  We've been working with 

Ms. Lundvall and Mr. Shipley about trying to arrange for 

that.  By the way, he would not be part of the time and 

effort.  It really was all Jim.  It was Mr. Wolfram.  So 

that -- 

THE COURT:  So you can work on that.

MR. JIMMERSON:  Exactly.  And the only concern 

we would have is if they were to produce an expert 

report, we would like the opportunity to respond to 

that, to rebut the expert report on the issue of our 

attorneys' fees.  We're not taking additional discovery.

THE COURT:  I can't open discovery and just 

make it one-sided.  That's -- I would not do that.  I 

would open discovery so it's fair to both people.  I 

don't want -- now, you know, it's a pretty limited 

issue.

MR. JIMMERSON:  We're not going to be doing any 

discovery here.  If they were to say that we did 

something wrong or improper, we absolutely are going to 

want the ability to respond and rebut that with our own 

expert.  

THE COURT:  And they may have somebody look at 

it and say it's reasonable.  You know, it's a very 

limited issue, both of them.
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MR. JIMMERSON:  I just want to preserve our 

ability to do that.

THE COURT:  My ruling is discovery is open for 

both sides, but the issues are very limited.  Okay.  The 

issues are limited for the plaintiffs to time and effort 

damages, which, as discussed in the motions, you know 

what that is, for them getting information.  Same thing, 

the attorneys' fees damages that are related as special 

damages if they do come in.  Just because you do 

discovery, doesn't mean it comes in, as we all know.

MS. HANSEN:  Do you want to make an expert 

deadline?  

THE COURT:  It's up to you.

MS. LUNDVALL:  From this perspective, I think 

that it's only appropriate for us to give some thought 

to that, some consideration to try to work 

cooperatively.

THE COURT:  If you can't work it out, you can 

call me.  I can be a Discovery Commissioner for this 

because I don't want anybody prejudiced.  I will 

absolutely help you work out anything, not ex-parte, but 

together I would be glad to.

MS. HANSEN:  I didn't want to see an expert 

disclosure at the end of August.

MS. LUNDVALL:  You guys don't want a late 
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disclosure?  

THE COURT:  Counsel, I was just going to say 

that.  You certainly would hear an argument.

MS. HANSEN:  You know, with that late 

disclosure, she's had six months in which to do 

something.  Okay.  Thank you.

THE COURT:  I honestly feel like you both do an 

excellent job, and it's hard issues and sometimes legal 

issues come up.  Respect each other.  

MS. LUNDVALL:  From the perspective, does the 

Court agree with the suggestion about the supplemental 

briefing, then simultaneous briefs?  

THE COURT:  I think that's a great idea.

MR. JIMMERSON:  Ten days?  

THE COURT:  That would be great.  I'm going to 

judicial college for the next two weeks.

MR. JIMMERSON:  Have fun.

MS. LUNDVALL:  Good for you.

THE COURT:  I wish they'd they teach me 

substantive law.  I looked into it.

MS. HANSEN:  It's how to get your robe right.

THE COURT:  Right.  How to control my 

courtroom.  Do you think I need help?  

MS. HANSEN:  You need a longer whip.  

THE COURT:  Well, once you've been there, done 
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that.  So I just wanted you to know my schedule.  So I'm 

off unfortunately -- no, very fortunately, I'm very glad 

I'm going.  The Supreme Court has ordered us to go.  You 

have to do it within your first year.  So I will be in 

Reno all of next week.  

So I just wanted to let you know, I will get to 

it really quickly because I have the issues, but I did 

want you to know that.

MS. LUNDVALL:  Since you are going to be 

gone -- 

THE COURT:  If you wanted to give yourself more 

time, is what I was trying to suggest.

MS. LUNDVALL:  The first of May -- May 10th 

would be ten days from today.

MR. JIMMERSON:  Given that you've opened 

discovery on these issues, if you needed to take an 

extra week or two, there's no harm to both sides.

THE COURT:  I want to make it fair to both.  No 

one needs any more pressure than you already have.  I 

understand that.

MR. JIMMERSON:  We'll prepare the order on 

discovery and the balance of the orders.

THE COURT:  So on the motion for leave to 

amend, I'm going to -- as I said, I've already not found 

prejudice, and I have not found that it is untimely, but 
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I will reserve the futility because I do want that brief 

from both of you that we're waiting for so the record is 

clear.  I don't want new briefing on all those others.

MS. LUNDVALL:  Thank you, Your Honor.  Then I 

could see why the Court would want an order dealing with 

the opening of discovery.  But as to the overall leave 

to amend issue, that's still an open issue?  

THE COURT:  Yes.

MS. LUNDVALL:  So there would be no need for an 

additional order on that point.

THE COURT:  No.  I'm still looking at the 

futility issue.  I want to be really up-front where I'm 

looking.  That is the issue I'm still looking at and 

would like a little more assistance on that.

MS. LUNDVALL:  Thank you, Your Honor.

THE COURT:  And I understand your argument on 

the accounting.  I want to look at Horgan again, because 

Sandy Valley, I felt was pretty explicit, and now I read 

it one way.  I would like the additional information.  

That is the only reason it's open, though.  I want to be 

really clear about that.  We already have enough issues.  

I don't want to go back on the other.

MS. HANSEN:  Given the Court's constraints, do 

you foresee that opinion coming out sometime in May, 

providing the parties an opportunity to fashion their 
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litigation and their trial cases?  

THE COURT:  Yes.  I will do it right away.  

Here's what I do:  I have it all done.  I do it as 

quickly -- honestly, I don't even take it under 

submission.  What I do is I put it on my in chambers 

calendar.  What I do is when I have things like this, on 

Wednesday I put what I call an in chambers calendar so 

nothing sits.  So I would put it on for the Wednesday 

after I get back from judicial college.  So yours is 

due -- 

THE CLERK:  May 10th.  So May 15th.  

THE COURT:  And then it pops up on my calendar 

and I know to do it.  I don't take things under -- that 

would be insane because we have a trial coming up.  

That's not going to help you at all.

MS. LUNDVALL:  Great idea.

MR. JIMMERSON:  I do have one -- 

THE COURT:  So that's how I do it.  I just take 

this motion and continue it to my chambers calendar on 

May 15th, is how I do that.

MS. LUNDVALL:  Thank you, Your Honor.

MR. JIMMERSON:  On the issue of futility, I 

just want to make sure we're on the same page here, this 

does not include briefing on the actual ethical 

question?  
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THE COURT:  No.

MR. JIMMERSON:  It is just the issue of the 

pleading.

THE COURT:  Right.  If you think it would come 

up, I certainly would like some information on that.  We 

can always get trial briefs.

MR. JIMMERSON:  We can call the State Bar too.  

We'll do what's necessary to make sure we get it right.

THE COURT:  So I would appreciate it, to make 

sure we do that right.  

MR. JIMMERSON:  We'll work together.

THE COURT:  We know the issues.  Some of these 

are intertwined.  Any trial brief or anything, the 

sooner -- I will tell you, the sooner you get me the 

law, I will read it and try very hard to understand and 

apply it to this case.  I mean, I do promise you that.  

Like I said, I even went back and read the 

summary judgments.  And you know more discovery.  That's 

why I didn't bring up the other conflict.  You already 

knew your specific performance more than the terms of 

the contract.  

So I would appreciate that, because, like I 

said, I've been having trials where they bring it up at 

9:00 in the morning for a witness that's supposed to get 

on at 1:00.  That is very frustrating.  If you are a 
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judge and want to do a good job with the law, that's 

hard.  I understand evidentiary stuff, but these issues 

you are aware of now.  And also you would like it 

resolved.  

I'm a huge motion in limine fan because it 

makes everybody's life and the judge's life easier so 

that we're not all trying to do it -- 

MS. HANSEN:  It saves time during the trial.

THE COURT:  And it focuses how you prepare your 

case.  You have to know your case ahead and -- 

MS. HANSEN:  More than the day before, Judge.

THE COURT:  It would help.  So I absolutely do 

want -- because that is an issue that the Court needs to 

know about, and counsel too.  

Anything else?  Are we clear then where we're 

going?  

And if you want to do the 15th, Kristin, she 

puts it on and I get it done.  What I do is I actually 

keep it.  I have a table where I keep my in camera 

things.  Because once I learn it, I would rather do it 

sooner anyway.  I'm not fond of taking anything under 

submission because you have to do the whole facts and 

everything.  As a trial attorney, I used a tub and once 

the trial is over, it's gone, you know, because you move 

on to other issues and other cases and other trials.  
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But I do appreciate very much your help on 

these issues.  I cannot compliment both counsel enough 

that you give me the law, and the briefing is 

exceptional.  And I will tell you that from other cases, 

it is very much appreciated.  I appreciate it very much.  

I commend both sides.

MR. JIMMERSON:  Thank you, Your Honor.

MS. HANSEN:  Thank you, Your Honor.

MS. LUNDVALL:  Thank you, Your Honor.  

THE COURT:  Thank you, Counsel.  

-oOo-
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JA003637 

10/23/2013 Trial Exhibit G 23 JA003638 

10/23/2013 Trial Exhibit H 23 JA003639-
JA003640 

10/23/2013 Trial Exhibit I 23 JA003641-
JA003643 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit J – filed under seal 24 JA003644-
JA003669 

10/23/2013 Trial Exhibit K 24 JA003670-
JA003674 

10/23/2013 Trial Exhibit L 24 JA003675-
JA003678 

10/23/2013 Trial Exhibit M 24 JA003679-
JA003680 

10/23/2013 Trial Exhibit N 24 JA003681-
JA003683 

10/23/2013 Trial Exhibit O – filed under seal 25-26 JA003684-
JA004083 

10/23/2013 Trial Exhibit P 27 JA004084 

10/23/2013 Trial Exhibit Q 27 JA004085 

10/23/2013 Trial Exhibit R 27 JA004086-
JA004089 

10/23/2013 Trial Exhibit S 27 JA004090 

10/23/2013 Trial Exhibit T 27 JA004091-
JA004092 

10/23/2013 Trial Exhibit U 27 JA004093 

10/23/2013 Trial Exhibit V 27 JA004094 

10/23/2013 Trial Exhibit W 27 JA004095-
JA004096 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit X 27 JA004097 

10/23/2013 Trial Exhibit Y 27 JA004098 

10/23/2013 Trial Exhibit Z 27 JA004099-
JA004100 

10/23/2013 Trial Exhibit AA 27 JA004101-
JA004102 

10/23/2013 Trial Exhibit BB 27 JA004103 

10/23/2013 Trial Exhibit CC 27 JA004104 

10/23/2013 Trial Exhibit DD 27 JA004105 

10/23/2013 Trial Exhibit EE 27 JA004106-
JA004113 

10/23/2013 Trial Exhibit FF 27 JA004114-
JA004118 

10/23/2013 Trial Exhibit GG 27 JA004119-
JA004122 

10/23/2013 Trial Exhibit HH 27 JA004123 

10/23/2013 Trial Exhibit II 27 JA004124 

10/23/2013 Trial Exhibit JJ 27 JA004125 

10/23/2013 Trial Exhibit KK 27 JA004126-
JA004167 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit LL 27 JA004168 

10/23/2013 Trial Exhibit MM 27 JA004169 

10/23/2013 Trial Exhibit NN 27 JA004170-
JA004174 

10/23/2013 Trial Exhibit OO 27 JA004175-
JA004183 

10/23/2013 Trial Exhibit PP 27 JA004184-
JA004240 

10/23/2013 Trial Exhibit QQ 27 JA004241-
JA004243 

10/23/2013 Trial Exhibit RR 27 JA004244-
JA004248 

10/23/2013 Trial Exhibit SS 27 JA004249-
JA004255 

10/23/2013 Trial Exhibit TT 27 JA004256-
JA004262 

10/23/2013 Trial Exhibit UU 27 JA004263-
JA004288 

10/23/2013 Trial Exhibit 1 27 JA004289-
JA004292 

10/23/2013 Trial Exhibit 6 – filed under seal 27 JA004293-
JA004307 

10/23/2013 Trial Exhibit 7 – filed under seal 27 JA004308-
JA004310 

10/23/2013 Trial Exhibit 8 – filed under seal 27 JA004311-
JA004312 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit 9 – filed under seal 27 JA004313-
JA004319 

10/23/2013 Trial Exhibit 10 – filed under seal 27 JA004320-
JA004329 

10/23/2013 Trial Exhibit 11 – filed under seal 28 JA004330-
JA004340 

10/23/2013 Trial Exhibit 12 – filed under seal 28 JA004341-
JA004360 

10/23/2013 Trial Exhibit 13 – filed under seal 28 JA004361-
JA004453 

10/23/2013 Trial Exhibit 21 28 JA004454 

10/23/2013 Trial Exhibit 25 28 JA004455-
JA004462 

10/24/2013 Transcript re Trial 29-30 JA004463-
JA004790 

10/24/2013 Trial Exhibit VV 31 JA004791 

10/24/2013 Trial Exhibit 26 31 JA004792-
JA004804 

10/24/2013 Trial Exhibit 30 31 JA004805-
JA004811 

10/25/2013 Notice of Entry of Order Denying Motion 
for Partial Summary Judgment  

31 JA004812-
JA004817 

10/25/2013 Plaintiffs Trial Brief Pursuant to EDCR 
7.27 

31 JA004818-
JA004847 

10/28/2013 Transcript re Trial – filed under seal 32-33 JA004848-
JA005227 
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Date Document Description Volume Labeled 

10/28/2013 Trial Exhibit 15 34 JA005228-
JA005232 

10/28/2013 Trial Exhibit 18 34 JA005233-
JA005235 

10/28/2013 Trial Exhibit 19 34 JA005236-
JA005237 

10/28/2013 Trial Exhibit 20 34 JA005238-
JA005254 

10/28/2013 Trial Exhibit 23 34 JA005255-
JA005260 

10/28/2013 Trial Exhibit 24 34 JA005261-
JA005263 

10/29/2013 Transcript re Trial – filed under seal 35 JA005264-
JA005493 

10/29/2013 Trial Exhibit 28 36 JA005494-
JA005497 

10/29/2013 Trial Exhibit 29 36 JA005498-
JA005511 

10/30/2013 Transcript re Trial 37-38 JA005512-
JA005815 

10/30/2013 Trial Exhibit 23a 39 JA005816-
JA005817 

10/30/2013 Trial Exhibit 27 39 JA005818-
JA005820 

12/09/2013 Transcript re Trial – filed under seal 40-41 JA005821-
JA006192 

12/10/2013 Transcript re Trial 42-43 JA006193-
JA006530 
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Date Document Description Volume Labeled 

12/10/2013 Trial Exhibit WW 43 JA006531-
JA006532 

12/12/2013 Transcript re Trial – filed under seal 44-45 JA006533-
JA006878 

12/12/2013 Trial Exhibit XX 46 JA006879-
JA006935 

12/12/2013 Trial Exhibit 39 46 JA006936-
JA006948 

12/12/2013 Trial Exhibit 40 46 JA006949-
JA006950 

12/12/2013 Trial Exhibit 41 46 JA006951-
JA006952 

12/13/2013 Transcript re Trial - Part 1 46 JA006953-
JA007107 

12/13/2013 Transcript re Trial - Part 2 47-48 JA007108-
JA007384 

12/13/2013 Trial Exhibit 31a 48 JA007385-
JA007410 

06/24/2014 Pardee's Motion to Expunge Lis Pendens –  
section filed under seal 

48 JA007411-
JA007456 

06/25/2014 Findings of Fact, Conclusions of Law and 
Order  

48 JA007457-
JA007474 

06/27/2014 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order  

48 JA007475-
JA007494 

07/14/2014 Opposition to Pardee's Motion to Expunge 
Lis Pendens 

48 JA007495-
JA007559 

07/15/2014 Reply in Support of Pardee's Motion to 
Expunge Lis Pendens 

48 JA007560-
JA007570 
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Date Document Description Volume Labeled 

07/24/2014 Order Granting Motion to Expunge Lis 
Pendens 

48 JA007571-
JA007573 

07/25/2014 Notice of Entry of Order Granting Motion 
to Expunge Lis Pendens 

48 JA007574-
JA007578 

07/17/2014 Transcript re Hearing 49 JA007579-
JA007629 

07/31/2014 Transcript re Hearing 49 JA007630-
JA007646 

08/25/2014 Plaintiff's Accounting Brief Pursuant to the 
court's Order Entered on June 25, 2014 

49 JA007647-
JA007698 

08/25/2014 Pardee Homes of Nevada's Supplemental 
Brief Regarding Future Accounting  

49 JA007699-
JA007707 

05/13/2015 Findings of Fact and Conclusions of Law 
and Supplemental Briefing re Future 
Accounting 

49 JA007708-
JA007711 

05/13/2015 Notice of Entry of Order on Findings of 
Fact and Conclusions of Law and 
Supplemental Briefing re Future 
Accounting 

49 JA007712-
JA007717 

05/28/2015 Pardee's Motion for Attorney's Fees and 
Costs  

49 JA007718-
JA007734 

05/28/2015 Appendix of Exhibits to Pardee's Motion 
for Attorney's Fees and Costs  

50-51 JA007735-
JA008150 

06/15/2015 Judgment 52 JA008151-
JA008153 

06/15/2015  Notice of Entry of Judgment 52 JA008154-
JA008158 

06/19/2015 Plaintiffs, James Wolfram and Walt 
Wilkes' Memorandum of Costs and 
Disbursements  

52 JA008159-
JA008191 
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Date Document Description Volume Labeled 

06/24/2015 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed June 19, 
2015 

52 JA008192-
JA008215 

06/29/2015 Plaintiffs' Motion for Attorney's Fees and 
Costs  

52-53 JA008216-
JA008327 

06/29/2015 Motion to Strike "Judgment", Entered June 
15, 2015 Pursuant To NRCP. 52 (B) And 
N.R.C.P. 59, As Unnecessary and 
Duplicative Orders Of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as Such, is a Fugitive Document 

53 JA008328-
JA008394 

06/29/2015 Plaintiffs' Motion Pursuant to NRCP 52(b) 
and 59 to Amend The Court's Judgment 
Entered on June 15, 2015, to Amend the 
Findings of Fact/conclusions of Law and 
Judgment Contained Therein, Specifically 
Referred to in the Language Included in 
the Judgment at Page 2, Lines 8 Through 
13 and the Judgment At Page 2, Lines 18 
Through 23 to Delete the Same or Amend 
The Same to Reflect the True Fact That 
Plaintiff Prevailed On Their Entitlement to 
the First Claim for Relief For an 
Accounting, and Damages for Their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and That 
Defendant Never Received a Judgment in 
its Form and Against Plaintiffs 
Whatsoever as Mistakenly Stated Within 
the Court's Latest "Judgment  – sections 
filed under seal 

54-56 JA008395-
JA008922 

06/30/2015 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

57-58 JA008923-
JA009109 
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Date Document Description Volume Labeled 

06/30/2015 Supplement to Plaintiffs' Pending Motion 
for Attorney's Fees and Costs, Motion to 
Strike Judgment, Motion Pursuant to 
NRCP 52(b) and NRCP 59 to Amend the 
Court's Judgment, and Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs  

59 JA009110-
JA009206 

07/02/2015 Pardee Homes of Nevada's Motion to 
Amend Judgment  

59 JA009207-
JA009283 

07/08/2015 Plaintiffs' Opposition to Pardee's Motion to 
Retax Costs 

60-61 JA009284-
JA009644 

07/08/2015 Errata to Motion to Strike "Judgment", 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59, as Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as such, is a Fugitive Document 

62 JA009645-
JA009652 
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Date Document Description Volume Labeled 

07/08/2015 Errata to Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015, to 
Amend the Findings of Fact/Conclusions 
of Law and Judgment Contained Therein, 
Specifically Referred to in the Language 
Included in the Judgment at Page, 2, Lines 
8 through 13 and the Judgment at Page 2, 
Lines 18 through 23 to Delete the Same or 
Amend the Same to Reflect the True Fact 
that Plaintiff Prevailed on their Entitlement 
to the First Claim for Relief for an 
Accounting, and Damages for their Second 
Claim for Relief of Breach of Contract, 
and Their Third Claim for Relief for 
Breach of the Implied Covenant for Good 
Faith and Fair Dealing and that Defendant 
Never Received a Judgment in its form 
and Against Plaintiffs Whatsoever as 
Mistakenly Stated Within the Court's 
Latest "Judgment" 

62 JA009653-
JA009662 

07/08/2015 Pardee's Emergency Motion to Stay 
Execution of Judgment: and Ex Parte 
Order Shortening Time 

62 JA009663-
JA009710 

07/08/2015 Pardee's Supplemental Briefing in Support 
of its Emergency Motion to Stay 
Execution of Judgment  

62 JA009711-
JA009733 

07/10/2015 Transcript re Hearing 62 JA009734-
JA009752 

07/10/2015 Order on Pardee's Emergency Motion to 
Stay Execution of Judgment; and Ex Parte 
Order Shortening Time  

62 JA009753-
JA009754 
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Date Document Description Volume Labeled 

07/10/2015 Notice of Entry of Order on Pardee's 
Emergency Motion to Stay Execution of 
Judgment; and Ex Parte Order Shortening 
Time  

62 JA009755-
JA009758 

07/15/2015 Pardee Homes of Nevada's Opposition to 
Plaintiff's Motion for Attorney's Fees and 
Costs  

62 JA009759-
JA009771 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Opposition to Plaintiffs' Motion 
for Attorney's Fees and Costs  

63 JA009772-
JA009918 

07/15/2015 Pardee Homes of Nevada's Consolidated 
Opposition To: (1) Plaintiff's Motion to 
Strike Judgment Entered on June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59; 
and (2) Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

63 JA009919-
JA009943 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Consolidated Opposition to: (1) 
Plaintiff's Motion to Strike Judgment 
Entered on June 15, 2015 Pursuant to 
NRCP 52(b) and NRCP 59; and Plaintiffs' 
Motion Pursuant to NRCP 52(b) and 59 to 
Amend the Court's Judgment Entered on 
June 15, 2015  

64 JA009944-
JA010185 

07/16/2015 Errata to Pardee Homes of Nevada's 
Opposition to Plaintiffs' Motion for 
Attorney's Fees and Costs  

65 JA010186-
JA010202 

07/17/2015 Plaintiffs' Opposition to Pardee Homes of 
Nevada's Motion to Amend Judgment and 
Countermotion for Attorney's Fees  

65-67 JA010203-
JA010481 
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Date Document Description Volume Labeled 

07/24/2015 Plaintiffs' Motion for Reconsideration, Ex 
Parte (With Notice) of Application for 
Order Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution  

67 JA010482-
JA010522 

07/24/2015 Declaration of John W. Muije, Esq. In 
Support of Motion for Reconsideration  

67 JA010523-
JA010581 

08/10/2015 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Reconsideration of 
the Order on Pardee's Emergency Motion 
to Stay Execution of Judgment  

67 JA010582-
JA010669 

08/17/2015 Reply Points and Authorities in Support of 
Motion for Reconsideration  

67 JA010670-
JA010678 

08/24/2015 Minute Order Denying Plaintiff's Motion 
for Reconsideration, Ex Parte (With 
Notice) of Application for Order 
Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution 

67 JA010679 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion for Attorney's Fees 
and Costs  

68 JA010680-
JA010722 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion to Strike "Judgment" 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59  

68 JA010723-
JA010767 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion Pursuant to NRCP 
52(b) and NRCP 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

68 JA010768-
JA010811 



 

19 

Date Document Description Volume Labeled 

09/12/2015 Pardee Homes of Nevada's Consolidated 
Reply in Support of (1) Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
June 19, 2015; and (2) Motion for 
Attorney's Fees and Costs 

68 JA010812-
JA010865 

12/08/2015 Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs

68 JA010866-
JA010895 

12/08/2015 Notice of Defendant Pardee Homes of 
Nevada's Non-Reply and Non-Opposition 
to "Plaintiff's Opposition to Pardee Homes 
of Nevada's Motion to Amend Judgment 
and Countermotion for Attorney's Fees"  

69 JA010896-
JA010945 

12/30/2015 Pardee Homes of Nevada's Consolidated 
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs' 
Opposition to Pardee's Motion to Amend 
Judgment and Countermotion for 
Attorney's Fees; and (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010946-
JA010953 

01/11/2016 Plaintiffs' Reply to Defendants 
Consolidated Response to (1) Plaintiffs' 
Notice of Non-Reply and Non-Opposition 
to Plaintiff's Opposition to Pardee's Motion 
to Amend Judgment and Countermotion 
for Attorney's Fees And (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010954-
JA010961 

01/15/2016 Transcript re Hearing 70 JA010962-
JA011167 
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Date Document Description Volume Labeled 

03/14/2016 Plaintiffs' Motion to Settle Two (2) 
Competing Judgments and Orders  

70 JA011168-
JA011210 

03/16/2016 Release of Judgment  71 JA011211-
JA011213 

03/23/2016 Pardee Homes of Nevada's Response to 
Plaintiffs' Motion to Settle Two (2) Sets of 
Competing Judgments and Orders 

71 JA011214-
JA011270 

04/20/2016 Plaintiffs' Reply to Defendant's Response 
and Supplement to Plaintiffs' Motion to 
Settle Two (2) Sets of Competing 
Judgments and Orders 

71 JA011271-
JA011384 

04/26/2016 Order from January 15, 2016 Hearings  71 JA011385-
JA011388 

05/16/2016 Judgment 71 JA011389-
JA011391 

05/17/2016 Notice of Entry of Judgment 71 JA011392-
JA011396 

05/23/2016 Plaintiffs' Memorandum of Costs and 
Disbursements  

71 JA011397-
JA011441 

05/31/2016 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016 

71 JA011442-
JA011454 

06/01/2016 Pardee Homes of Nevada's Motion to 
Amend Judgment 

72 JA011455-
JA011589 

06/06/2016 Pardee's Motion for Attorney's Fees and 
Costs 

72 JA011590-
JA011614 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 1  

73-74 JA011615-
JA011866 
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Date Document Description Volume Labeled 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 2  

75-76 JA011867-
JA012114 

06/08/2016 Plaintiffs' Motion for Attorney's Fees and 
Costs 

77 JA012115-
JA012182 

06/20/2016 Plaintiffs' Opposition to Pardee's Motion to 
Retax Plaintiffs' Memorandum of Costs 
Filed May 23, 2016  

77-79 JA012183-
JA012624 

06/21/2016 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

80 JA012625-
JA012812 

06/21/2016 Plaintiffs' Opposition to Defendant, Pardee 
Homes of Nevada's, Motion to Amend 
Judgment and Plaintiffs' Countermotion 
for Attorneys' Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

81 JA012813-
JA013024 

06/27/2016 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Attorney's Fees and 
Costs  

82 JA013025-
JA013170 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion for Attorney's Fees and 
Costs  

82 JA013171-
JA013182 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Amend Judgment; 
and Opposition to Plaintiffs' 
Countermotion for Attorney's Fees 

82 JA013183-
JA013196 

07/01/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016 

82 JA013197-
JA013204 

08/02/2016 Plaintiffs' Reply in Support of Motion for 
Attorney's Fees and Costs  
 

83-84 JA013205-
JA013357 
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Date Document Description Volume Labeled 

08/02/2016 Plaintiffs' Reply in Support of 
Countermotion for Attorney's Fees and 
Costs  

84-85 JA013358-
JA013444 

08/15/2016 Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565 

09/12/2016 Plaintiffs' Brief on Interest Pursuant to the 
Court's Order Entered on August 15, 2016  

86 JA013566-
JA013590 

10/17/2016 Pardee's Supplemental Brief Regarding 
Pre- and Post-Judgment Interest Pursuant 
to the Court's Order  

86 JA013591-
JA013602 

11/04/2016 Plaintiffs' Reply Brief in Support of Brief 
on Interest Pursuant to the Court's Order 
Entered on August 15, 2016  

86 JA013603-
JA013612 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Defendants Motion to 
Amend Judgment 

86 JA013613-
JA013615 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Plaintiff's Motion for 
Attorney's Fees and Costs  

86 JA013616-
JA013618 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Defendant's Motion 
for Attorney's Fees and Costs 

86 JA013619-
JA013621 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Plaintiff's Motion for Attorney's Fees and 
Costs  

86 JA013622-
JA013628 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion for Attorney's Fees 
and Costs 

86 JA013629-
JA013635 
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Date Document Description Volume Labeled 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion to Amend Judgment 

86 JA013636-
JA016342 

01/12/2017 Order on Plaintiffs' Countermotion for 
Attorney's Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

86 JA013643-
JA013644 

01/12/2017 Notice of Entry of Order on Plaintiffs' 
Countermotion for Attorney's Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

86 JA013645-
JA013648 

01/12/2017 Order on Defendant's Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
May 23, 2016  

86 JA013649-
JA013651 

01/13/2017 Notice of Entry of Order on Defendant's 
Motion to Retax Plaintiffs' Memorandum 
of Costs Filed May 23, 2016  

86 JA013652-
JA013656 

02/08/2017 Pardee Notice of Appeal 86 JA013657-
JA013659 

04/07/2017 Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders 

86 JA013660-
JA013668 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume I]  

87 JA013669-
JA013914 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume II]  

88 JA013915-
JA014065 

04/27/2017 Plaintiffs' Response to Pardee's Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014066-
JA014068 
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Date Document Description Volume Labeled 

05/10/2017 Pardee's Reply in Support of Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014069-
JA014071 

05/12/2017 Plaintiffs' Opposition to Pardee's Motion 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014072-
JA014105 

07/12/2007 Supplemental Order Regarding Plaintiffs' 
Entitlement to, and Calculation of, 
Prejudgment Interest 

88 JA014106-
JA014110 

07/14/2017 Notice of Entry of Supplemental Order 
Regarding Plaintiffs' Entitlement to, and 
Calculation of, Prejudgment Interest 

88 JA014111-
JA014117 

10/12/2017 Amended Judgment 88 JA014118-
JA014129 

10/13/2017 Notice of Entry of Amended Judgment 88 JA014130-
JA014143 

10/12/2017 Order Re: Defendant Pardee Homes of 
Nevada's Motion to Stay Execution of 
Judgment and Post-Judgment Orders  

88 JA014144-
JA014146 

10/13/2017 Notice of Entry of Order Re: Defendant 
Pardee Homes of Nevada's Motion to Stay 
Execution of Judgment and Post-Judgment 
Orders  

88 JA014147-
JA014151 

11/02/2017 Pardee Amended Notice of Appeal 88 JA014152-
JA014154 
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Alphabetical Index to Joint Appendix 

Date Document Description Volume Labeled 

01/14/2011 Amended Complaint 1 JA000007-
JA000012 

10/12/2017 Amended Judgment 88 JA014118-
JA014129 

09/21/2012 Amended Order Setting Civil Non-Jury 
Trial  

1 JA000061-
JA000062 

02/11/2011 Amended Summons 1 JA000013-
JA000016 

03/02/2011 Answer to Amended Complaint 1 JA000017-
JA000023 

07/03/2013 Answer to Second Amended Complaint 
and Counterclaim 

16 JA002678-
JA002687 

10/24/2012 Appendix of Exhibits in Support of 
Defendant's Motion for Summary 
Judgment 

1 JA000083-
JA000206 

10/25/2012 Appendix of Exhibits in Support of 
Defendant's Motion for Summary 
Judgment – filed under seal

2 JA000212-
JA000321 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume I]  

87 JA013669-
JA013914 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume II]  

88 JA013915-
JA014065 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 1  

73-74 JA011615-
JA011866 
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Date Document Description Volume Labeled 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 2  

75-76 JA011867-
JA012114 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Consolidated Opposition to: (1) 
Plaintiff's Motion to Strike Judgment 
Entered on June 15, 2015 Pursuant to 
NRCP 52(b) and NRCP 59; and Plaintiffs' 
Motion Pursuant to NRCP 52(b) and 59 to 
Amend the Court's Judgment Entered on 
June 15, 2015  

64 JA009944-
JA010185 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Opposition to Plaintiffs' Motion 
for Attorney's Fees and Costs  

63 JA009772-
JA009918 

05/28/2015 Appendix of Exhibits to Pardee's Motion 
for Attorney's Fees and Costs  

50-51 JA007735-
JA008150 

11/09/2012 Appendix of Exhibits to Plaintiffs' 
Memorandum of Points and Authorities in 
Opposition to Defendant's Motion for 
Summary Judgment and in Support of 
Plaintiffs' Counter Motion for Summary 
Judgment – sections filed under seal 

3-6 JA000352-
JA001332 

11/13/2012 Appendix of Exhibits to Plaintiffs' 
Memorandum of Points and Authorities in 
Opposition to Defendant's Motion for 
Summary Judgment and in Support of 
Plaintiffs' Counter Motion for Summary 
Judgment  

7-12 JA001333-
JA002053 

12/29/2010 Complaint 1 JA000001-
JA000006 

10/24/2012 Declaration of Aaron D. Shipley in 
Support of Defendant's Motion for 
Summary Judgment 

1 JA000207-
JA000211 
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Date Document Description Volume Labeled 

07/24/2015 Declaration of John W. Muije, Esq. In 
Support of Motion for Reconsideration  

67 JA010523-
JA010581 

08/05/2013 Defendant Pardee Homes of Nevada's 
Response to Plaintiffs' Motions in Limine 
#1-5; And #20-25

17 JA002815-
JA002829 

07/22/2013 Defendant's Motion for Partial Summary 
Judgment  

17 JA002772-
JA002786 

10/24/2012 Defendant's Motion for Summary 
Judgment  

1 JA000063-
JA000082 

03/01/2013 Defendant's Motion in Limine to Exclude 
Plaintiffs' Claim for Attorneys' Fees as an 
Element of Damages (MIL #1)  

13 JA002145-
JA002175 

03/01/2013 Defendant's Motion in Limine to Exclude 
Plaintiffs' Claim for Damages in the Form 
of Compensation for Time (MIL #2) 

13 JA002176-
JA002210 

11/29/2012 Defendant's Opposition to Plaintiff's 
Counter Motion for Partial Summary 
Judgment Re: Real Parties in Interest 

13 JA002054-
JA002065 

04/08/2013 Defendant's Opposition to Plaintiffs' 
Motion for Leave to File a Second 
Amended Complaint 

16 JA002471-
JA002500 

05/10/2013 Defendant's Supplemental Brief in 
Support of Its Opposition to Plaintiffs' 
Motion for Leave to File a Second 
Amended Complaint 

16 JA002652-
JA002658 

07/08/2015 Errata to Motion to Strike "Judgment", 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59, as Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as such, is a Fugitive Document 

62 JA009645-
JA009652 
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07/16/2015 Errata to Pardee Homes of Nevada's 
Opposition to Plaintiffs' Motion for 
Attorney's Fees and Costs 

65 JA010186-
JA010202 

07/08/2015 Errata to Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015, to 
Amend the Findings of Fact/Conclusions 
of Law and Judgment Contained Therein, 
Specifically Referred to in the Language 
Included in the Judgment at Page, 2, Lines 
8 through 13 and the Judgment at Page 2, 
Lines 18 through 23 to Delete the Same or 
Amend the Same to Reflect the True Fact 
that Plaintiff Prevailed on their 
Entitlement to the First Claim for Relief 
for an Accounting, and Damages for their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and that 
Defendant Never Received a Judgment in 
its form and Against Plaintiffs Whatsoever 
as Mistakenly Stated Within the Court's 
Latest "Judgment" 

62 JA009653-
JA009662 

05/13/2015 Findings of Fact and Conclusions of Law 
and Supplemental Briefing re Future 
Accounting 

49 JA007708-
JA007711 

06/25/2014 Findings of Fact, Conclusions of Law and 
Order  

48 JA007457-
JA007474 

06/15/2015 Judgment 52 JA008151-
JA008153 

05/16/2016 Judgment 71 JA011389-
JA011391 
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08/24/2015 Minute Order Denying Plaintiff's Motion 
for Reconsideration, Ex Parte (With 
Notice) of Application for Order 
Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution 

67 JA010679 

03/21/2013 Motion to File Second Amended 
Complaint 

15 JA002434-
JA002461 

06/29/2015 Motion to Strike "Judgment", Entered 
June 15, 2015 Pursuant to N.R.C.P. 52 (B) 
And N.R.C.P. 59, As Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 And May 13, 
2015, And as Such, Is A Fugitive 
Document  

53 JA008328-
JA008394 

12/08/2015 Notice of Defendant Pardee Homes of 
Nevada's Non-Reply and Non-Opposition 
to "Plaintiff's Opposition to Pardee Homes 
of Nevada's Motion to Amend Judgment 
and Countermotion for Attorney's Fees"  

69 JA010896-
JA010945 

10/13/2017 Notice of Entry of Amended Judgment 88 JA014130-
JA014143 

06/27/2014 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order  

48 JA007475-
JA007494 

06/15/2015 Notice of Entry of Judgment 52 JA008154-
JA008158 

05/17/2016 Notice of Entry of Judgment 71 JA011392-
JA011396 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion for Attorney's Fees 
and Costs 

86 JA013629-
JA013635 
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01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion to Amend Judgment 

86 JA013636-
JA016342 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Plaintiff's Motion for Attorney's Fees and 
Costs  

86 JA013622-
JA013628 

10/25/2013 Notice of Entry of Order Denying Motion 
for Partial Summary Judgment  

31 JA004812-
JA004817 

07/25/2014 Notice of Entry of Order Granting Motion 
to Expunge Lis Pendens 

48 JA007574-
JA007578 

06/05/2013 Notice of Entry of Order Granting 
Plaintiffs Motion for Leave to File a 
Second Amended Complaint

16 JA002665-
JA002669 

01/13/2017 Notice of Entry of Order on Defendant's 
Motion to Retax Plaintiffs' Memorandum 
of Costs Filed May 23, 2016  

86 JA013652-
JA013656 

05/13/2015 Notice of Entry of Order on Findings of 
Fact and Conclusions of Law and 
Supplemental Briefing re Future 
Accounting 

49 JA007712-
JA007717 

07/10/2015 Notice of Entry of Order on Pardee's 
Emergency Motion to Stay Execution of 
Judgment; and Ex Parte Order Shortening 
Time  

62 JA009755-
JA009758 

01/12/2017 Notice of Entry of Order on Plaintiffs' 
Countermotion for Attorney's Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

86 JA013645-
JA013648 

04/03/2013 Notice of Entry of Order re Order 
Denying Defendants Motion for Summary 
Judgment 

16 JA002465-
JA002470 
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Date Document Description Volume Labeled 

03/15/2013 Notice of Entry of Order re Order 
Granting Plaintiffs Countermotion for 
Summary Judgment 

14 JA002354-
JA002358 

10/13/2017 Notice of Entry of Order Re: Defendant 
Pardee Homes of Nevada's Motion to Stay 
Execution of Judgment and Post-Judgment 
Orders  

88 JA014147-
JA014151 

12/16/2011 Notice of Entry of Stipulated 
Confidentiality Agreement and Protective 
Order 

1 JA000040-
JA000048 

08/30/2012 Notice of Entry of Stipulation and Order 
to Extend Discovery Deadlines (First 
Request)  

1 JA000055-
JA000060 

07/14/2017 Notice of Entry of Supplemental Order 
Regarding Plaintiffs' Entitlement to, and 
Calculation of, Prejudgment Interest

88 JA014111-
JA014117 

11/07/2012 Opposition to Defendant's Motion for 
Summary Judgment and Plaintiffs' 
Counter Motion for Partial Summary 
Judgment  

2 JA000322-
JA000351 

07/14/2014 Opposition to Pardee's Motion to Expunge 
Lis Pendens 

48 JA007495-
JA007559 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Defendant's 
Motion for Attorney's Fees and Costs

86 JA013619-
JA013621 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Defendants 
Motion to Amend Judgment 

86 JA013613-
JA013615 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Plaintiff's 
Motion for Attorney's Fees and Costs  

86 JA013616-
JA013618 

10/23/2013 Order Denying Motion for Partial 
Summary Judgment  

21 JA003210-
JA003212 
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04/26/2016 Order from January 15, 2016 Hearings  71 JA011385-
JA011388 

07/24/2014 Order Granting Motion to Expunge Lis 
Pendens 

48 JA007571-
JA007573 

05/30/2013 Order Granting Plaintiffs Motion for 
Leave to File a Second Amended 
Complaint 

16 JA002659-
JA002661 

06/05/2013 Order Granting Plaintiffs Motion for 
Leave to File a Second Amended 
Complaint 

16 JA002662-
JA002664 

01/12/2017 Order on Defendant's Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
May 23, 2016  

86 JA013649-
JA013651 

07/10/2015 Order on Pardee's Emergency Motion to 
Stay Execution of Judgment; and Ex Parte 
Order Shortening Time  

62 JA009753-
JA009754 

01/12/2017 Order on Plaintiffs' Countermotion for 
Attorney's Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

86 JA013643-
JA013644 

04/02/2013 Order re Order Denying Defendants 
Motion for Summary Judgment 

16 JA002462-
JA002464 

03/14/2013 Order re Order Granting Plaintiffs 
Countermotion for Summary Judgment  

14 JA002351-
JA002353 

10/12/2017 Order Re: Defendant Pardee Homes of 
Nevada's Motion to Stay Execution of 
Judgment and Post-Judgment Orders  

88 JA014144-
JA014146 

11/29/2011 Order Setting Civil Non-Jury Trial 1 JA000031-
JA000032 

11/02/2017 Pardee Amended Notice of Appeal 88 JA014152-
JA014154 
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07/15/2015 Pardee Homes of Nevada's Consolidated 
Opposition To: (1) Plaintiff's Motion to 
Strike Judgment Entered on June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59; 
and (2) Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

63 JA009919-
JA009943 

09/12/2015 Pardee Homes of Nevada's Consolidated 
Reply in Support of (1) Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
June 19, 2015; and (2) Motion for 
Attorney's Fees and Costs 

68 JA010812-
JA010865 

12/30/2015 Pardee Homes of Nevada's Consolidated 
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs' 
Opposition to Pardee's Motion to Amend 
Judgment and Countermotion for 
Attorney's Fees; and (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010946-
JA010953 

06/01/2016 Pardee Homes of Nevada's Motion to 
Amend Judgment 

72 JA011455-
JA011589 

07/02/2015 Pardee Homes of Nevada's Motion to 
Amend Judgment  

59 JA009207-
JA009283 

06/27/2016 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Attorney's Fees and 
Costs  

82 JA013025-
JA013170 

07/15/2015 Pardee Homes of Nevada's Opposition to 
Plaintiff's Motion for Attorney's Fees and 
Costs  

62 JA009759-
JA009771 
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08/10/2015 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Reconsideration of 
the Order on Pardee's Emergency Motion 
to Stay Execution of Judgment  

67 JA010582-
JA010669 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion for Attorney's Fees and 
Costs  

82 JA013171-
JA013182 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Amend Judgment; 
and Opposition to Plaintiffs' 
Countermotion for Attorney's Fees  

82 JA013183-
JA013196 

07/01/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016  

82 JA013197-
JA013204 

03/23/2016 Pardee Homes of Nevada's Response to 
Plaintiffs' Motion to Settle Two (2) Sets of 
Competing Judgments and Orders 

71 JA011214-
JA011270 

08/25/2014 Pardee Homes of Nevada's Supplemental 
Brief Regarding Future Accounting  

49 JA007699-
JA007707 

02/08/2017 Pardee Notice of Appeal 86 JA013657-
JA013659 

07/08/2015 Pardee's Emergency Motion to Stay 
Execution of Judgment: and Ex Parte 
Order Shortening Time 

62 JA009663-
JA009710 

06/06/2016 Pardee's Motion for Attorney's Fees and 
Costs 

72 JA011590-
JA011614 

05/28/2015 Pardee's Motion for Attorney's Fees and 
Costs  

49 JA007718-
JA007734 

06/24/2014 Pardee's Motion to Expunge Lis Pendens 
– section filed under seal 

48 JA007411-
JA007456 
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06/24/2015 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed June 19, 
2015  

52 JA008192-
JA008215 

05/31/2016 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016  

71 JA011442-
JA011454 

04/07/2017 Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders 

86 JA013660-
JA013668 

05/10/2017 Pardee's Reply in Support of Motion to 
Stay Execution of Judgment and Post-
Judgment Orders 

88 JA014069-
JA014071 

10/17/2016 Pardee's Supplemental Brief Regarding 
Pre- and Post-Judgment Interest Pursuant 
to the Court's Order  

86 JA013591-
JA013602 

07/08/2015 Pardee's Supplemental Briefing in Support 
of its Emergency Motion to Stay 
Execution of Judgment 

62 JA009711-
JA009733 

08/25/2014 Plaintiff's Accounting Brief Pursuant to 
the court's Order Entered on June 25, 2014

49 JA007647-
JA007698 

09/12/2016 Plaintiffs' Brief on Interest Pursuant to the 
Court's Order Entered on August 15, 2016 

86 JA013566-
JA013590 

05/23/2016 Plaintiffs' Memorandum of Costs and 
Disbursements  

71 JA011397-
JA011441 

06/08/2016 Plaintiffs' Motion for Attorney's Fees and 
Costs 

77 JA012115-
JA012182 

06/29/2015 Plaintiffs' Motion for Attorney's Fees and 
Costs  

52-53 JA008216-
JA008327 

07/24/2015 Plaintiffs' Motion for Reconsideration, Ex 
Parte (With Notice) of Application for 
Order Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution  

67 JA010482-
JA010522 
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07/18/2013 Plaintiffs' Motion in Limine To Permit 
James J. Jimmerson, Esq. To Testify 
Concerning Plaintiffs' Attorney's Fees and 
Costs (MIL #25) 

17 JA002732-
JA002771 

06/29/2015 Plaintiffs' Motion Pursuant to NRCP 52(b) 
and 59 to Amend The Court's Judgment 
Entered on June 15, 2015, to Amend the 
Findings of Fact/conclusions of Law and 
Judgment Contained Therein, Specifically 
Referred to in the Language Included in 
the Judgment at Page 2, Lines 8 Through 
13 and the Judgment At Page 2, Lines 18 
Through 23 to Delete the Same or Amend 
The Same to Reflect the True Fact That 
Plaintiff Prevailed On Their Entitlement to 
the First Claim for Relief For an 
Accounting, and Damages for Their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and That 
Defendant Never Received a Judgment in 
its Form and Against Plaintiffs 
Whatsoever as Mistakenly Stated Within 
the Court's Latest "Judgment  – sections 
filed under seal

54-56 JA008395-
JA008922 

03/14/2016 Plaintiffs' Motion to Settle Two (2) 
Competing Judgments and Orders  

70 JA011168-
JA011210 

06/21/2016 Plaintiffs' Opposition to Defendant, 
Pardee Homes of Nevada's, Motion to 
Amend Judgment and Plaintiffs' 
Countermotion for Attorneys' Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

81 JA012813-
JA013024 

08/06/2013 Plaintiffs Opposition to Defendants 
Motion for Partial Summary Judgment  

17 JA002830-
JA002857 
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03/20/2013 Plaintiffs Opposition to Defendant's 
Motion in Limine to Exclude Plaintiffs 
Claim for Attorney’s Fees as an Element 
of Damages MIL 1  

15 JA002359-
JA002408 

03/20/2013 Plaintiffs Opposition to Defendants 
Motion in Limine to Plaintiffs Claim for 
Damages in the form of compensation for 
time MIL 2  

15 JA002409-
JA002433 

07/17/2015 Plaintiffs' Opposition to Pardee Homes of 
Nevada's Motion to Amend Judgment and 
Countermotion for Attorney's Fees  

65-67 JA010203-
JA010481 

06/30/2015 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

57-58 JA008923-
JA009109 

06/21/2016 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

80 JA012625-
JA012812 

05/12/2017 Plaintiffs' Opposition to Pardee's Motion 
Stay Execution of Judgment and Post-
Judgment Orders 

88 JA014072-
JA014105 

07/08/2015 Plaintiffs' Opposition to Pardee's Motion 
to Retax Costs 

60-61 JA009284-
JA009644 

06/20/2016 Plaintiffs' Opposition to Pardee's Motion 
to Retax Plaintiffs' Memorandum of Costs 
Filed May 23, 2016  

77-79 JA012183-
JA012624 

11/04/2016 Plaintiffs' Reply Brief in Support of Brief 
on Interest Pursuant to the Court's Order 
Entered on August 15, 2016  

86 JA013603-
JA013612 

04/23/2013 Plaintiffs Reply in Further Support of 
Motion for Leave to File Second 
Amended Complaint  
 

16 JA002503-
JA002526 
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01/17/2013 Plaintiffs' Reply in Further Support of 
Their Counter Motion for Partial 
Summary Judgment 

13 JA002102-
JA002144 

08/02/2016 Plaintiffs' Reply in Support of 
Countermotion for Attorney's Fees and 
Costs  

84-85 JA013358-
JA013444 

08/02/2016 Plaintiffs' Reply in Support of Motion for 
Attorney's Fees and Costs  

83-84 JA013205-
JA013357 

01/11/2016 Plaintiffs' Reply to Defendants 
Consolidated Response to (1) Plaintiffs' 
Notice of Non-Reply and Non-Opposition 
to Plaintiff's Opposition to Pardee's 
Motion to Amend Judgment and 
Countermotion for Attorney's Fees And 
(2) Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs 

69 JA010954-
JA010961 

07/15/2013 Plaintiffs Reply to Defendants 
Counterclaim  

17 JA002724-
JA002731 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion for 
Attorney's Fees and Costs 

68 JA010680-
JA010722 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion Pursuant 
to NRCP 52(b) and NRCP 59 to Amend 
the Court's Judgment Entered on June 15, 
2015  

68 JA010768-
JA010811 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion to Strike 
"Judgment" Entered June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59  

68 JA010723-
JA010767 

04/20/2016 Plaintiffs' Reply to Defendant's Response 
and Supplement to Plaintiffs' Motion to 
Settle Two (2) Sets of Competing 
Judgments and Orders 

71 JA011271-
JA011384 
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04/27/2017 Plaintiffs' Response to Pardee's Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014066-
JA014068 

05/10/2013 Plaintiffs Supplement to Motion for Leave 
to File a Second Amended Complaint 
Pursuant to the Courts order on Hearing 
on April 26, 2013 

16 JA002627-
JA002651 

12/08/2015 Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs

68 JA010866-
JA010895 

09/27/2013 Plaintiffs Supplement to Their Opposition 
to Defendants Motion for Partial 
Summary Judgment 

19-21 JA002988-
JA003203 

07/22/2013 Plaintiffs Supplemental Opposition to 
Defendants Motion in Limine to Plaintiffs 
Claim for Damages in the Form of 
Compensation for Time MIL 2 

17 JA002787-
JA002808 

10/25/2013 Plaintiffs Trial Brief Pursuant to EDCR 
7.27 

31 JA004818-
JA004847 

06/19/2015 Plaintiffs, James Wolfram and Walt 
Wilkes' Memorandum of Costs and 
Disbursements  

52 JA008159-
JA008191 

03/16/2016 Release of Judgment  71 JA011211-
JA011213 

01/07/2013 Reply Brief in Support of Defendant's 
Motion for Summary Judgment  

13 JA002081-
JA002101 

09/16/2013 Reply in Support of Defendant's Motion 
for Partial Summary Judgment  

17 JA002858-
JA002864 

09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiff's Claim for 
Attorney's Fees as An Element of 
Damages  

17 JA002865-
JA002869 
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09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiffs' Claim for 
Damages in the Form of Compensation for 
Time  

17 JA002870-
JA002874 

07/15/2014 Reply in Support of Pardee's Motion to 
Expunge Lis Pendens 

48 JA007560-
JA007570 

08/17/2015 Reply Points and Authorities in Support of 
Motion for Reconsideration  

67 JA010670-
JA010678 

11/08/2011 Scheduling Order 1 JA000028-
JA000030 

06/06/2013 Second Amended Complaint  16 JA002670-
JA002677 

04/17/2013 Second Amended Order Setting Civil 
Non-Jury Trial  

16 JA002501-
JA002502 

12/15/2011 Stipulated Confidentiality Agreement and 
Protective Order 

1 JA000033-
JA000039 

08/29/2012 Stipulation and Order to Extend Discovery 
Deadlines (First Request)  

1 JA000051-
JA000054 

06/30/2015 Supplement to Plaintiffs' Pending Motion 
for Attorney's Fees and Costs, Motion to 
Strike Judgment, Motion Pursuant to 
NRCP 52(b) and NRCP 59 to Amend the 
Court's Judgment, and Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs  

59 JA009110-
JA009206 

09/27/2013 Supplemental Brief in Support of 
Defendant's Motion for Partial Summary 
Judgment  

21 JA003204-
JA003209 

07/12/2007 Supplemental Order Regarding Plaintiffs' 
Entitlement to, and Calculation of, 
Prejudgment Interest 

88 JA014106-
JA014110 
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03/05/2013 Transcript of Proceedings - March 5, 2013 14 JA002211-
JA002350 

10/25/2011 Transcript re Discovery Conference  1 JA000024-
JA000027 

08/27/2012 Transcript re Hearing 1 JA000049-
JA000050 

04/26/2013 Transcript re Hearing 16 JA002527-
JA002626 

07/09/2013 Transcript re Hearing 17 JA002688-
JA002723 

09/23/2013 Transcript re Hearing 18 JA002875-
JA002987 

07/17/2014 Transcript re Hearing 49 JA007579-
JA007629 

07/31/2014 Transcript re Hearing 49 JA007630-
JA007646 

07/10/2015 Transcript re Hearing 62 JA009734-
JA009752 

01/15/2016 Transcript re Hearing 70 JA010962-
JA011167 

08/15/2016 Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565 

12/06/2012 Transcript re Status Check 13 JA002066-
JA002080 

07/23/2013 Transcript re Status Check 17 JA002809-
JA002814 

10/23/2013 Transcript re Trial 22 JA003213-
JA003403 



 

42 

Date Document Description Volume Labeled 

10/24/2013 Transcript re Trial 29-30 JA004463-
JA004790 

10/28/2013 Transcript re Trial – filed under seal 32-33 JA004848-
JA005227 

10/29/2013 Transcript re Trial – filed under seal 35 JA005264-
JA005493 

10/30/2013 Transcript re Trial 37-38 JA005512-
JA005815 

12/09/2013 Transcript re Trial – filed under seal 40-41 JA005821-
JA006192 

12/10/2013 Transcript re Trial 42-43 JA006193-
JA006530 

12/12/2013 Transcript re Trial – filed under seal 44-45 JA006533-
JA006878 

12/13/2013 Transcript re Trial - Part 1 46 JA006953-
JA007107 

12/13/2013 Transcript re Trial - Part 2 47-48 JA007108-
JA007384 

10/23/2013 Trial Exhibit A 23 JA003404-
JA003544 

10/23/2013 Trial Exhibit B – filed under seal 23 JA003545-
JA003625 

10/23/2013 Trial Exhibit C 23 JA003626-
JA003628 

10/23/2013 Trial Exhibit D 23 JA003629-
JA003631 

10/23/2013 Trial Exhibit E – filed under seal 23 JA003632-
JA003634 
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10/23/2013 Trial Exhibit F 23 JA003635-
JA003637 

10/23/2013 Trial Exhibit G 23 JA003638 

10/23/2013 Trial Exhibit H 23 JA003639-
JA003640 

10/23/2013 Trial Exhibit I 23 JA003641-
JA003643 

10/23/2013 Trial Exhibit J – filed under seal 24 JA003644-
JA003669 

10/23/2013 Trial Exhibit K 24 JA003670-
JA003674 

10/23/2013 Trial Exhibit L 24 JA003675-
JA003678 

10/23/2013 Trial Exhibit M 24 JA003679-
JA003680 

10/23/2013 Trial Exhibit N 24 JA003681-
JA003683 

10/23/2013 Trial Exhibit O – filed under seal 25-26 JA003684-
JA004083 

10/23/2013 Trial Exhibit P 27 JA004084 

10/23/2013 Trial Exhibit Q 27 JA004085 

10/23/2013 Trial Exhibit R 27 JA004086-
JA004089 

10/23/2013 Trial Exhibit S 27 JA004090 
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10/23/2013 Trial Exhibit T 27 JA004091-
JA004092 

10/23/2013 Trial Exhibit U 27 JA004093 

10/23/2013 Trial Exhibit V 27 JA004094 

10/23/2013 Trial Exhibit W 27 JA004095-
JA004096 

10/23/2013 Trial Exhibit X 27 JA004097 

10/23/2013 Trial Exhibit Y 27 JA004098 

10/23/2013 Trial Exhibit Z 27 JA004099-
JA004100 

10/23/2013 Trial Exhibit 1 27 JA004289-
JA004292 

10/23/2013 Trial Exhibit 10 – filed under seal 27 JA004320-
JA004329 

10/23/2013 Trial Exhibit 11 – filed under seal 28 JA004330-
JA004340 

10/23/2013 Trial Exhibit 12 – filed under seal 28 JA004341-
JA004360 

10/23/2013 Trial Exhibit 13 – filed under seal 28 JA004361-
JA004453 

10/28/2013 Trial Exhibit 15 34 JA005228-
JA005232 

10/28/2013 Trial Exhibit 18 34 JA005233-
JA005235 
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10/28/2013 Trial Exhibit 19 34 JA005236-
JA005237 

10/28/2013 Trial Exhibit 20 34 JA005238-
JA005254 

10/23/2013 Trial Exhibit 21 28 JA004454 

10/28/2013 Trial Exhibit 23 34 JA005255-
JA005260 

10/30/2013 Trial Exhibit 23a 39 JA005816-
JA005817 

10/28/2013 Trial Exhibit 24 34 JA005261-
JA005263 

10/23/2013 Trial Exhibit 25 28 JA004455-
JA004462 

10/24/2013 Trial Exhibit 26 31 JA004792-
JA004804 

10/30/2013 Trial Exhibit 27 39 JA005818-
JA005820 

10/29/2013 Trial Exhibit 28 36 JA005494-
JA005497 

10/29/2013 Trial Exhibit 29 36 JA005498-
JA005511 

10/24/2013 Trial Exhibit 30 31 JA004805-
JA004811 

12/13/2013 Trial Exhibit 31a 48 JA007385-
JA007410 

12/12/2013 Trial Exhibit 39 46 JA006936-
JA006948 
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12/12/2013 Trial Exhibit 40 46 JA006949-
JA006950 

12/12/2013 Trial Exhibit 41 46 JA006951-
JA006952 

10/23/2013 Trial Exhibit 6  – filed under seal 27 JA004293-
JA004307 

10/23/2013 Trial Exhibit 7 – filed under seal 27 JA004308-
JA004310 

10/23/2013 Trial Exhibit 8 – filed under seal 27 JA004311-
JA004312 

10/23/2013 Trial Exhibit 9 – filed under seal 27 JA004313-
JA004319 

10/23/2013 Trial Exhibit AA 27 JA004101-
JA004102 

10/23/2013 Trial Exhibit BB 27 JA004103 

10/23/2013 Trial Exhibit CC 27 JA004104 

10/23/2013 Trial Exhibit DD 27 JA004105 

10/23/2013 Trial Exhibit EE 27 JA004106-
JA004113 

10/23/2013 Trial Exhibit FF 27 JA004114-
JA004118 

10/23/2013 Trial Exhibit GG 27 JA004119-
JA004122 

10/23/2013 Trial Exhibit HH 27 JA004123 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit II 27 JA004124 

10/23/2013 Trial Exhibit JJ 27 JA004125 

10/23/2013 Trial Exhibit KK 27 JA004126-
JA004167 

10/23/2013 Trial Exhibit LL 27 JA004168 

10/23/2013 Trial Exhibit MM 27 JA004169 

10/23/2013 Trial Exhibit NN 27 JA004170-
JA004174 

10/23/2013 Trial Exhibit OO 27 JA004175-
JA004183 

10/23/2013 Trial Exhibit PP 27 JA004184-
JA004240 

10/23/2013 Trial Exhibit QQ 27 JA004241-
JA004243 

10/23/2013 Trial Exhibit RR 27 JA004244-
JA004248 

10/23/2013 Trial Exhibit SS 27 JA004249-
JA004255 

10/23/2013 Trial Exhibit TT 27 JA004256-
JA004262 

10/23/2013 Trial Exhibit UU 27 JA004263-
JA004288 

10/24/2013 Trial Exhibit VV 31 JA004791 
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Date Document Description Volume Labeled 

12/10/2013 Trial Exhibit WW 43 JA006531-
JA006532 

12/12/2013 Trial Exhibit XX 46 JA006879-
JA006935 

 

Dated this 28th day of February, 2018. 

McDONALD CARANO LLP 

 
 
By:   /s/ Rory T. Kay   

Pat Lundvall (NSBN 3761) 
Rory T. Kay (NSBN 12416) 
2300 W. Sahara Ave., 12th Floor 
Las Vegas, Nevada 89102 
Telephone:  (702) 873-4100 
Facsimile:  (702) 873-9966 
lundvall@mcdonaldcarano.com 
rkay@mcdonaldcarano.com  

Attorneys for Appellant 
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filing system: 

 
     /s/ Beau Nelson      
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Opposition ("Opposition") to the Plaintiffs' Motion for Leave to File a Second Amended

Complaint ("Motion"). This Opposition is supported by the following Memorandum of

Points and Authorities, supporting exhibits, the papers and pleadings on file in this

matter, and any argument the Court may permit at the hearing of this matter.
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RESPECTFULLY SUBMITTED this 8th day of April, 2013.

Mcdonald carano wilson llp

i

2

3

/s/ Aaron D. Shipley	

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada

4

5

6

7

8

MEMORANDUM OF POINTS AND AUTHORITIES
9

INTRODUCTION

One year after the deadline to file motions to amend pleadings, nearly five

months after the close of discovery, and within 60 days of the current trial date,

Plaintiffs filed the instant Motion requesting leave to file a Second Amended Complaint.

Yet, it is clear that the Motion and the proposed amended complaint are rife with the

same deficiencies previously identified by Pardee in its Motion in Limine to Exclude

Attorneys' Fees as an Element of Damages (MIL #1). Even under NRCP 15(a)'s liberal

standard, leave to amend to allow Plaintiffs to add an additional element of damages at

this extremely late date would greatly prejudice Pardee. Discovery closed months ago

and Pardee never received an opportunity to conduct any discovery on the topic of the

Plaintiffs' new claim that they are entitled to present their attorneys' fees as special

damages at trial. Further, Pardee did not have the opportunity to retain an expert to

review Plaintiffs' counsel invoices for their attorneys' fees and to develop an opinion as

to the reasonableness thereof. Without the benefit of discovery and an expert witness,

Pardee would be unable to adequately defend against the Plaintiffs' presentation of this

purported element of their damages at trial. This would be severely prejudicial to

Pardee.
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Beyond these procedural problems, the proposed amendments to the complaint

would be futile because attorneys' fees cannot be rightfully claimed as an element of

27

28
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1 consequential or special damages in the context of this case. Rather, the issue of

2 attorneys' fees and costs ought to be dealt with at the conclusion of trial through motion

3 practice, not at trial. This case is not the type of rare exception to the general rule that

4 the Nevada Supreme Court has contemplated. In other words, in this case attorneys'

5 fees ought to be handled and decided as a cost of litigation rather than as an element

6 of damage. Therefore, Plaintiffs' Motion should be denied because the proposed

7 purpose of the Second Amended Complaint is futile because it is contradicts Nevada

law.8

II. BRIEF STATEMENT OF RELEVANT FACTS.

By now the Court is familiar with the facts and procedural history in this case.

Therefore, only a brief statement of relevant procedural facts is provided for purposes

of this Opposition. Plaintiffs filed their original complaint on December 29, 2010.

Subsequently, Plaintiffs filed their Amended Complaint on January 14, 2011. The

deadline for all parties to file motion to amend pleadings or add parties was March 14,

2012. See Scheduling Order filed on November 8, 2011, a copy of which is attached

hereto as Exhibit A. That deadline did not change despite the parties' stipulation to

extend the discovery period 60 days, which was submitted on August 29, 2012. See

Stipulation and Order to Extend Discovery Deadlines, a copy of which is attached

hereto as Exhibit B. The extension was only for the limited purpose of completing

depositions. Id. at p.1. All other due dates and deadlines remained the same. jd. at

p. 2 (TJ4). Discovery closed on October 29, 2012. id.

Now, over one year past the deadline to seek leave of the Court to amend their

complaint yet again, Plaintiffs filed the instant Motion. Having refused to properly modify

their pleading in a timely fashion, Plaintiffs request leave to file a Second Amended

Complaint that comports with the Plaintiffs' ever changing and new theory of the case.

9
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The Plaintiffs did not put forth this new theory of damages until their fifth supplemental

disclosure of witnesses and documents, which was served on October 26, 2012—three

days before the discovery cutoff.
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See Plaintiffs' Fifth Supplement to NRCP 16.128
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1 Disclosure of Witnesses and Documents, at p. 7-8, a copy of which is attached hereto as

2 Exhibit C (without attached exhibits). In effect, this ambush attack made it impossible for

3 Pardee to conduct any discovery whatsoever regarding this newly advanced theory of

4 Plaintiffs' alleged damages. This is problematic because their new theory of damages

5 requires that they plead with specificity and present their claims for attorneys' fees at trial

6 rather than in post-trial motion practice. If the Court allowed Plaintiffs to proceed in this

7 fashion, Pardee would, in effect, be forced to defend Plaintiffs presentation of damages

8 at trial without the benefit of any discovery or an expert witness. By definition, this would

9 be prejudicial to Pardee.

The Court must require plaintiffs to proceed on their first Amended Complaint.

Of 11 The Court should deny Plaintiffs' Motion because it seeks to allow Plaintiffs in this action

>—< * o _ 12 to have an unfair advantage. But even if the Court were to ignore Plaintiffs' eleventh hour
Z 'N O

q 111 13 tactics, the Court should also deny the motion as futile because Plaintiffs are not entitled

10
d "i "i
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8 S S 14 to an award of their attorneys' fees as an element of their alleged damages under

Nevada law.oil! 15
Q*^3 v. in r*«
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III. LEGAL ARGUMENT£ 16

A. Legal Standard.

Pursuant to NRCP 15(a) a party may amend its pleadings "by leave of court ...

and leave shall be freely given when justice so requires." The decision to grant or deny

the motion to amend lies with the discretion of the district court. University & Cmtv.

Coll. Svs. v. Sutton. 120 Nev. 972, 988, 103 P.3d 8, 19 (2004). While NRCP 15(a)

provides that leave to amend should be "freely given," a denial is warranted if undue

delay, bad faith, or dilatory motives on the part of the movant are involved. See Kantor

v. Kantor, 116 Nev. 886, 891, 8 P. 3d 825, 828 (2000); see also Stephens v. S. Nevada

Music Co.. 89 Nev. 104, 105, 507 P.2d 138, 139 (1973). Also, leave to amend is not

appropriate when the amendment would be futile. See Reddv v. Litton Industries, Inc..

912 F.2d 291, 296-97 (9th Cir. 1990). Futility occurs when the proposed amendment is

frivolous or attempts to advance a claim that is legally insufficient. See Allum v. Valley
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1 Bank of Nevada. 109 Nev. 280, 287, 849 P.2d 297, 302 (1993) (citation omitted) ("It is

2 not an abuse of discretion to deny leave to amend when any proposed amendment

3 would be futile."). Likewise, if the amendment could not withstand a motion to dismiss,

4 then the amendment should be denied as futile. See 6 Charles Alan Wright, Arthur R.

5 Miller & Mary Kay Kane, Federal Practice and Procedure Civ. 2d §1487 (2006).

The proposed Second Amended Complaint is Plaintiffs' third bite at the apple.

7 As the Ninth Circuit has found, a "district court's discretion to deny leave to amend is

8 particularly broad where plaintiff has previously amended the complaint." Sisseton-

6

9 Wahoeton Sioux Tribe of Lake Traverse Indian Reservation. N.D. & S.D v. United

10 States, 90 F.3d 251, 355 (9th Cir. 1996) (upholding district court's denial of leave to

Oi 11 amend) (quoting Allen v. City of Beverly Hills, 911 F.2d 367, 373 (9th Cir. 1990)). The
C/D 3

12 proposed Second Amended Complaint remains as it was - well short of pleading a
z£3

||| 13 claim for attorneys' fees as damages with any sort of viable specificity. Further,

^ ^
8 1 2! 14 Plaintiffs' claim that it is entitled to an award of their attorneys' fees as special damages

r s -.S3 15 is legally insufficient under Nevada law.
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Plaintiffs' Motion should be denied because: (1) it is untimely and highly

prejudicial; and (2) their claim for attorneys' fees as an alleged element of their

damages in the context of this case is futile and unfounded under Nevada law.

Plaintiffs' Motion Should be Denied Because it is Untimely and
Highly Prejudicial to Pardee.

Plaintiffs' Motion should be denied because it is untimely, and therefore, highly

prejudicial to Pardee. Even under NRCP 15(a)'s liberal standard, leave to amend to

add an entirely new theory of damages to be presented at trial must be denied because

it would not serve justice. The deadline for all parties to seek leave to amend pleadings

or add parties was March 14, 2012. That deadline was never extended. Further,

discovery closed on October 29, 2012. Now, over one year past the deadline, Plaintiffs

have filed the instant Motion with the intention of putting forth an entirely new theory of

damages at trial. This alone should warrant denial of Plaintiffs' Motion in its entirety.
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Beyond the grossly late filing, the leave requested by Plaintiffs is highly

2 prejudicial to Pardee. The Plaintiffs' did not put forth their new theory of damages until

3 their Fifth Supplement to NRCP 16.1 Disclosure of Witnesses & Docs, which was served

4 on October 26, 2012. See Exhibit C. This was three days before the discovery cutoff. In

5 doing this, Plaintiffs made it impossible for Pardee to conduct any discovery regarding

6 this newly advanced theory concerning damages. Pardee did not have the benefit of

7 addressing this topic in any real detail during the depositions of either of the Plaintiffs.

8 Further, Pardee did not have the opportunity to consult or retain an expert witness to

9 review Plaintiffs' counsel's late produced invoices and concerning the reasonableness of

10 these alleged damages. Put simply, Pardee will be put in the position of having no

1 1 witnesses or adequate defense to Plaintiffs' attempts to put forth their attorneys' fees as

12 an element of their damages at the trial in this matter. Putting Pardee in this position

13 would be extremely prejudicial, and would amount to an unfair ambush attack on the part

liS 14 of Plaintiffs. For these reasons alone the Motion should be denied.

C. Plaintiffs' Motion Should be Denied Because Nevada Law Does Not
Permit the Recovery of Attorneys' Fees as Damages in This Case.

Plaintiffs' Motion should be denied because Plaintiffs' claim for their attorneys'

fees as an element of their alleged damages is futile under Nevada law in context of

this breach of contract case. Plaintiffs argue that they have suffered special damages

in the form of their attorneys' fees. However, neither the original Complaint nor the
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Amended Complaint pled attorneys' fees as a specific element of damages as required

under Nevada law.
21

See Sandy Valley Assoc. v. Sky Ranch Estates Owners Assoc.,

117 Nev. 948, 35 P. 3d 964, (2001). Now, on the eve of trial, Plaintiffs are attempting to

modify their Complaint a second time in an attempt to salvage their new theory of their

alleged damages.

22

23

24

25
In Sandy Valley, the seminal case on this particular issue, the Nevada Supreme

Court discussed the difference between attorney fees as a cost of litigation and attorney

fees as an element of damages. See id., 117 Nev. at 955, 35 P. 3d at 968-969. The

26

27
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1 court acknowledged that attorney fees cannot be recovered as a cost of litigation unless

2 authorized by agreement, statute, or rule. See id., 117 Nev. at 956, 35 P. 3d at 969

3 (internal citation omitted). "As an exception to the general rule, a district court may

4 award attorney fees as special damages in limited circumstances." Horqan v. Felton,

5 123 Nev. 577, 583, 170 P.3d 982, 986 (2007) (emphasis added).

In 2011 the Nevada Supreme Court succinctly summarized the development of

7 Sandy Valley and its progeny as follows:

6

8

In Sandy Valley Associates v. Sky Ranch Estates, we distinguished
between attorney fees as a cost of litigation and as special damages. 1 17
Nev. 948, 955-60, 35 P. 3d 964, 968-71 (2001), receded from on other
grounds as stated in Horqan v, Felton. 123 Nev. 577, 579, 170 P. 3d 982,
983 (2007). Attorney fees that are a cost of litigation arise from an
agreement, statute, or rule authorizing the fees, whereas attorney fees
that are considered special damages are fees that are foreseeable arising
from the breach of contract or tortious conduct. Id. at 956, 35 P. 3d at 969.

In Shuette v. Beazer Homes Holdings Corp., we supplemented Sandy
Valley by explaining that fees as special damages "constitute a rather
narrow exception to the rule prohibiting attorney fees awards absent
express authorization." 121 Nev. 837, 862, 124 P.3d 530, 547
(2005)(emphasis added).
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Revburn Lawn & Landscape Designers, Inc. v. Plaster Dev. Co., Inc., 127 Nev. Adv.

Op. 26, — , 255 P. 3d 268, 279 n. 11 (Jun. 2, 2011).

The Nevada Supreme court has clarified that attorneys' fees may only be

awarded as special damages in only a handful of circumstances, such as: third-party

actions involving title insurance or bonds, insurance or indemnity actions, slander of title

actions, malicious prosecution, trademark infringement, or false imprisonment. See

Sandy Valley, 117 Nev. at 957-58, 35 P. 3d at 970; see also Horqan, 123 Nev. at 586

87, 170 P. 3d at 988-89.

Therefore, under Sandy Valley and its progeny, the question regarding whether

attorneys' fees may be considered as an element of damages in those rare cases is

whether they were "reasonably foreseeable" and the "natural and proximate

consequence of the injurious conduct." 117 Nev. at 957, 35 P. 3d at 969. "[T]he mere
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1 fact that a party was forced to file or defend a lawsuit is insufficient to support an award

2 of attorney fees as damages." id., 117 Nev. at 957, 35 P. 3d at 970.

This is a breach of contract case which involves a contract with a prevailing party

4 attorneys' fees provision. Therefore, unless this case fits a narrow exception to the

5 general rule, attorneys' fees may be sought as a cost of litigation at the conclusion of

6 trial in post-trial motions practice. The fact that the Commission Agreement at issue in

7 this case contains an attorneys' fees provision does not automatically imply that

8 litigation was reasonably foreseeable and/or the natural and proximate consequence of

3

9 injurious conduct. Frankly, Plaintiffs cannot show that there has even been any

10 injurious conduct in this case. Plaintiffs acknowledge they have been compensated in

P| 11 full under the terms of the Commission Agreement. When boiled down, Plaintiffs' only

hhsoo 12 remaining claim is that Pardee has allegedly failed to provide Plaintiffs with documents
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and information pertaining to option exercises that have never transpired. This is hardly

considered a reasonably foreseeable and proximate consequence of the Commission

Agreement.
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Plaintiffs argue that Nevada law allows attorneys' fees as special damages in

this case because "Plaintiffs were only able to get the documents and information they

were entitled to once they filed suit and were granted the tools of discovery to get some

of those records." See Motion, at 8:17-21. Plaintiffs cite to the Sandy Valley and

Horqan decisions to support this position. This is a crude stretching of Nevada law. In

interpreting Sandy Valley, the Horgan decision is very careful to limit, not expand, the

types of cases that would warrant attorneys' fees as special damages. For example, an

action to quiet or clarify title does not rise to the level to warrant attorneys' fees as

damages. Florqan, 123 Nev. at 587, 170 P. 2d at 988. Rather, attorneys' fees are

available only in slander of title cases. Id., 123 Nev. at 587, 170 P. 2d at 988. As

quoted by Plaintiffs in the Motion, the Horgan decision makes it clear that in order to

support the proposition that attorneys' fees are available as special damages, there

must be elements of "intentional malicious" and "calculated" acts on the part of a
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1 defendant that forced the plaintiff into litigation. 123 Nev. at 585-86, 170 P. 2d at 987-88

2 (internal quotation omitted); see also Plaintiffs' Motion, at 8:3-10.

The instant case does not fit the narrow circumstances contemplated by the

4 Nevada Supreme Court in Horgan. Plaintiffs cannot prove, nor have they even alleged,

5 that Pardee acted intentionally or maliciously to hide information and documents from

6 Plaintiffs. The facts of this case show otherwise. Plaintiffs were provided with

7 information and commission payments until every dollar of the commissions owed to

3

8 them under the Commission Agreement was paid. Then, when Plaintiffs began

9 inquiring about other takedowns of Option Property, Pardee explained to them (on

10 multiple occasions) that no such exercise of Option Property had occurred. There has

O ^ 11 been no evidence produced in this case that shows that Pardee acted in a calculated,
00 »

dn

£

J §
intentional, or malicious manner when dealing with Plaintiffs. The timely commission

payments and multiple communications regarding the status of the project indicate the

opposite. Therefore, this is not the type of case that warrants attorneys' fees as special

damages. Rather, the attorneys' fees provision in the Commission Agreement allows

for attorneys' fees and costs to the prevailing party, which is a determination that out of

necessity will be made post trial, not during the trial.

For all the foregoing reasons, the Motion should be denied because the

amendment sought to be approved is futile under Nevada law.

Plaintiffs' Motion Should be Denied Because It Fails to Plead
Attorneys' Fees as Special Damages With the Requisite Specificity.

Aside from the substantive defects in the Plaintiffs' purported Second Amended

Complaint, the Motion should be denied because it is procedurally defective. The

Nevada Supreme Court also recognizes that when parties seek attorneys' fees as a

cost of litigation, documentary evidence of the fees is presented generally by post-trial

motion. In contrast, however, when attorneys' fees are claimed as foreseeable

damages arising from tortious conduct or a breach of contract, they are considered

special damages and must be pled in the complaint pursuant to NRCP 9(g). See
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1 Sandy Valley, 117 Nev. at 956, 35 P. 3d at 969. "When attorney fees are alleged as

2 damages, they must be specifically pleaded and proven by competent evidence at trial,

3 just as any other element of damages." 117 Nev. at 957, 35 P. 3d at 969. Further, "the

4 party claiming fees as damages must prove the fees as to each claim." 117 Nev. at

5 960, 35 P.3d at 971.

If the context of the case warrants the presentation of attorneys' fees as element

7 of damages, then the plaintiff must plead such with Rule 9(g) specificity in order to allow

8 the alleged damages to be properly litigated. In this case, the proposed Second

9 Amended Complaint still fails to meet the requisite specificity. Plaintiffs have simply

10 added the same boilerplate language under each cause of action alleging that as a

1 1 "direct, natural and proximate result" of Pardee's actions, "Plaintiffs have been forced to

12 retain an attorney" and have "been damaged in the amount of fees and costs expended

13 to retain the services..." See generally Exhibit 1 to the Motion, at fflj 19, 25, and 31.

There are no allegations of the attorneys' time spent, billable rate, or overall damage

amount. More glaring, there are no allegations to specific the amount of damages

S 16 specific to each claim as required by Nevada law. Because of all these deficiencies

• - 5
17 the Motion should be denied.

OS

Qs 18 IV. CONCLUSION

This Court should deny Plaintiffs' Motion for Leave to File Second Amended

20 Complaint because the request for leave is untimely, the purported amendment is futile

21 under Nevada law, and if leave is granted Pardee would suffer unfair prejudice.

RESPECTFULLY SUBMITTED this 8th day of April, 2013.

Mcdonald carano wilson llp
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Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000
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Attorneys for Defendant Pardee Homes of

Nevada
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

3 and that on the 8th day of April, 2013, I served a true and correct copy of the foregoing

4 DEFENDANT'S OPPOSITION TO PLAINTIFFS' MOTION FOR LEAVE TO FILE A

5 SECOND AMENDED COMPLAINT by e-service through the Wiznet e-filing system

6 utilized by the Eighth Judicial District Court, Clark County, Nevada:

2

7
James J. Jimmerson
Lynn M. Hansen
James M. Jimmerson
JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
Las Vegas, NV89101
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2

CLERK OF THE COURT
3

DISTRICT COURT

4
CLARK COUNTY, NEVADA

5

6
JAMES WOLFRAM, WALT WILKES,

7
Plaintiffs ,

8
CASE NO. A632338

DEPT NO. IV

v.

9
PARDEE HOMES OF NEVADA,

10
Defendant .

11

12

SCHEDULING ORDER13 (Discovery/Dispositive Motions/Motions to Amend or Add Parties)

14
NATURE OF ACTION: Breach of contract

15
9/26/11DATE OF FILING JOINT CASE CONFERENCE REPORT (S):

16
TIME REQUIRED FOR TRIAL: 5-7 days

ce 17
=>

0 5= Counsel for Plaintiffs:
Amanda J. Brookhyser, Esq

o
oUl O

^ ujt 18

fe 19

ft § a! 20

Jixnmerson Hansen2: • f

£oo

Ul <s
Counsel for Defendant:

Aaron D. Shipley, Esq., jMcDonald Carano Wilson
O
tU

Counsel representing all parties have been heard andO 21

after consideration by the Discovery Commissioner22

IT IS HEREBY ORDERED:23

24 all parties shall complete discovery on or before1.

25 8/28/12.

26
all parties shall file motions to amend pleadings or

add parties on or before 3/14/12 .

2 .

27

28
DISCOVERY

COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COURT

JA002483



1

all parties shall make initial expert disclosures3 .
2

pursuant to N.R.C.P. 16.1(a) (2) on or before 3/14/12 .3

all parties shall make rebuttal expert disclosures4.4

5 pursuant to N.R.C.P. 16.1(a) (2) on or before 5/16/12.

6 all parties shall file dispositive motions on or5.

7
before 9/28/12

8
Certain dates from your case conference report (s) may

9
have been changed to bring them into compliance with N.R.C.P.

10

16.1.
11

Within 60 days from the date of this Scheduling Order,12

the Court shall notify counsel for the parties as to the date13

14 of trial, as well as any further pretrial requirements in

15 addition to those set forth above.

16
Unless otherwise directed by the court, all pretrial

17
disclosures pursuant to N.R.C.P. 16.1(a) (3) must be made at

18
least 30 days before trial.

19

Motions for extensions of discovery shall be made to the20

Discovery Commissioner in strict accordance with E.D.C.R.21

Discovery is completed on the day responses are due or22 2 .35.

23 the day a deposition begins.

24

25

26

27

28
DISCOVERY

COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COURT
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1

Unless otherwise ordered, all discovery disputes (except
2

disputes presented at a pre-trial conference or at trial) must3

first be heard by the Discovery Commissioner.4

Dated this 7 day of November, 2011.5

6

AA~7

DISCOVERY COMMISSIONER8

9
CERTIFICATE OF SERVICE

10
I hereby certify that on the date filed, I placed a copy

of the foregoing DISCOVERY SCHEDULING ORDER in the folder (s)
in the Clerk's office or mailed as follows:

11

12
Amanda J. Brookhyser, Esq.
Aaron D. Shipley, Esq.13

14
^aJjciuL

15 COMMISSIONER DESIGNEE

16

17

18

19

20

21

22

23

24

25

26

27

28
DISCOVERY

COMMISSIONER

EIGHTH JUDICIAL
DISTRICT COURT
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Electronically Filed
s

n 08/29/2012 04:24:24 PM
V

CLERK OF THE COURT

1 DISC
PAT LUNDVALL

2 Nevada Bar No. 3761
AARON D. SHIPLEY

3 Nevada Bar No. 8258
Mcdonald carano wilson llp

4 2300 West Sahara Avenue, Suite 1 000
Las Vegas, Nevada 89102

5 (702)873-4100
(702) 873-9966 Facsimile
lundvall@mcdonaldcarano.com
ash iplev@mcdonaldcarano.com
Attorneysfor Defendant
Pardee Homes ofNevada

6

7

8

DISTRICT COURT
9

CLARK COUNTY, NEVADA
10jn

Z JAMES WOLFRAM,
WALT WILKES

CASE NO.: A-10-632338-C
DEPTNO.: IV

O § iicos 11
-42

>!§§ i2 Plaintiffs, STIPULATION AND ORDER
TO EXTEND DISCOVERY
DEADLINES

(First Request)

vs.

13
PARDEE HOMES OF NEVADA,

Iff 14
2 ?r & . Defendant.

OtfM 15
- Sg?

i-c-

fcsg to

(Discovery Commissioner)

17

81
,u §

IT IS HEREBY STIPULATED AND AGREED by and among JAMES WOLFRAM and

WALT WILKES ("Plaintiffs") and Defendant PARDEE HOMES OF NEVADA ("Pardee" or

18
2

19
"Defendant") that the discovery deadline be extended 60 days for the limited purpose of taking

the depositions of Linda Jones, Jon Lash and Harvey Whitemore.

In accordance with EDCR 2,35, good cause exists for this extension because Plaintiffs

are still waiting for a third party, Coyote Springs, Inc. ("CSI"), to produce documents in

response to Plaintiffs' subpoena. Plaintiffs contend that they cannot conduct and complete the

depositions of the aforementioned witnesses until CSI produces the requested documents and the

parties have had adequate time to review them. Continuing the current discovery deadline is in

the interest of the parties and judicial economy. Thus, the parties request a sixty (60) day

20

21

22

23

24

25

26

27

28

1
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extension from the August 28, 2012 discovery cutoff date to complete the limited discovery

identified herein.

1

2

Completed Discovery: Plaintiffs and Defendant each provided initial disclosures.

4 Subsequently, Defendants deposed each of the Plaintiffs. The parties have each exchange and

5 responded to each other's written discovery requests. Plaintiffs have issued several third-party

6 subpoenas requesting the production of documents.

Discovery that Remains to be Completed: Plaintiffs would like to take three

8 remaining depositions: Linda Jones, Jon Lash and Harvey Whiternore. The parties also reserve

9 the right to propound additional written discovery limited in scope as to any new issues of fact

10 raised in the documents produced by CS1.

Reasons Why Remaining Discovery Has Not Been Completed: Plaintiffs contend

^ §20 12 that they cannot conduct and complete the depositions of the aforementioned witnesses until CSI
7. ® O

O ^ produces the requested documents and the parties have had adequate time to review them.*-7 * s £
i^j ac ^

^ 1 ' ' * A Proposed Schedule for Completing Remaining Discovery: The parties propose

15 a 60 day extension of the discovery deadline to October'^8s2012, All other discovery deadlines

dates are to remain the same.

3

2.7

£
o 1 3.1 1
00 2

4.14

s s 8

A ass
1 ^ * ,r; 16

3iS*
zh* 17 The Current Trial Date: Trial is presently scheduled for a five-week non-jury

stack beginning November 13, 2012. This matter previously received preferential status pursuant

to NRS § 16.025. The parties request a continuance of the current trial date for a period of not

less than 60 days.

DATED this^3 day of August, 201 2

Mcdonald carano wilson llp

5.

81
x3, § 18

2
19

20

-A
DATED this day of August, 201221

22 JIMMERSON, HANSEN, P.C

23

24
XkAMESCJIMMERSON, (#264)

LP HANSEN (#244)
LAMES M JIMMERSON (#12599)
415 S, Sixth Street, Ste 100

Attorneysfor Defendant Pardee Homes of ^as Vegas,- NV 89 1 0 1
Nevada

PAT LUNDVALL (#3761 )/ (
AARON D. SHIPLEY (#8258)
2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

25

26

Attorneyfor Plaintiffs
27

28
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extension from the August 28, 2012 discovery cutoff date to complete the limited discovery

identified herein.

1

2

1. Completed Discovery: Plaintiffs and Defendant each provided initial disclosures.

4 Subsequently, Defendants deposed each of the Plaintiffs. The parties have each exchange and

5 responded to each other's written discovery requests. Plaintiffs have issued several third-party

6 subpoenas requesting the production of documents.

2. Discovery that Remains to be Completed; Plaintiffs would like to take three

8 remaining depositions: Linda Jones, Jon Lash and Harvey Whitemore. The parties also reserve

9 the right to propound additional written discovery limited in scope as to any new issues of fact

1 0 raised in the documents produced by CSI.

3. Reasons Why Remaining Discovery Has Not Been Completed: Plaintiffs contend
| 1 g

>—< gg0 12 that they cannot conduct and complete the depositions of the aforementioned witnesses until CSI
<Zno

OlP 13 produces the requested documents and the parties have had adequate time to review them.
, < !C

4. A Proposed Schedule for Completing Remaining Discovery: The parties propose

3

7

£
Of
00 8

11

8 U 14
E2 •

— £ in I <

Q Ut
' J 'Si I-

a 60 day extension of the discovery deadline to October^ 2012. All other discovery deadlines
n\dates are to remain the same.b 16

gin
IZjSgs 17 The Current Trial Date: Trial is presently scheduled for a five-week non-jury

stack beginning November 13, 2012. This matter previously received preferential status pursuant

to NRS § 16.025. The parties request a continuance of the current trial date for a period of not

less than 60 days.

5.

SIQ *
L3! 18

2
19

20

A
DATED this ^ day of August, 2012DATED this	day of August, 201221

22 Mcdonald caranqovilson llp JIMMERSON, HANSEN, P.C

23

24
^JAMEPAT LUNDVALL (#3761)

AARON D. SHIPLEY (#8258)

2300 West Samara Avenue, Suite 1 000

Las Vegas, /Nevada 89102

^JIMMERSON, (#264)
HANSEN (#244)

JAMES M JIMMERSON (#12599)
415 S. Sixth Street, Ste 100
Las Vegas, NV 89101

L
25

26
Attorneysfor Defendant Pardee Homes of
Nevada Attorneyfor Plaintiffs

27

28
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ORDER1 TRIAL DATE TO BE SET

ON OR AFTER M)m^7^5ay of2 IT IS SO ORDERED this , 2012.

3

Discovery Commission'4

5

6

Submitted by:
7

Mcdonald carano wilson llp
8

9

in PAT LUNDVALL (#3761)
AARON D. SHIPLEY (#8258)

d 11

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneysfor Defendant Pardee Homes ofNevada

Q! ii
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12
Z rvj O

V1. ^
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17
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20
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\ -•J

1 SUPP
JAMES J. JIMMERSON, ESQ.
Nevada Bar No. 000264
LYNN M. HANSEN, ESQ.
Nevada Bar No. 0244
JAMES M. JIMMERSON, ESQ.
Nevada Bar No. 12599
JIMMERSON HANSEN, P.O.
415 So. Sixth St., Ste. 100
Las Vegas, NV 89101
Tel No.: (702) 388-7171; Fax No.: (702) 380-6406

2

3

4

5

6
iii@iimmersoriharisen.com
lmh@iimmersonhansen.com
imi@iimmersonhansen.com

7

8
Attorney for Plaintiffs
James Wolfram and Walt Wilkes9

DISTRICT COURT10

CLARK COUNTY, NEVADA11
. X— .

A N O f""
O CO
V—/ o> T-

12* co *7

H tO N:UJ»a 00
^ TO CO

S eg"
z o

JAMES WOLFRAM AND WALT WILKES ) CASE NO.: A-10-632338-C
DEPT NO.: IV)13

CO Ju l
Z »8

<0 <0
-iU_

"T" o"
o 1

Plaintiffs )
)14 vs.

)
PARDEE HOMES OF NEVADA, )15

)
CO I"

O -SJg
CO •£«
ry oj
LL. -c p
UjSt

« <d
2f §

Defendant. )16

17
PLAINTIFFS' FIFTH SUPPLEMENT TO NRCP 16.1 DISCLOSURE OF

WITNESSES AND DOCUMENTS18
2 Wj

m 03

19
COME NOW Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their

attorneys, Lynn M. Hansen, Esq., and James M. Jimmerson, Esq., of the law firm of

Jimmerson Hansen, P.C., and hereby submits the following Fifth Supplement to list of

witnesses and production of documents, as follows (new items in bold):

20

21

22

23
III

24
III

25
III

26

27

28

ECC Supplement 5_mtd.wpd/Ih
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I.1

WITNESSES

Plaintiffs provide the following witnesses' identities, last known address and

telephone numbers:

1. James Wolfram
c/o Jimmerson Hansen, P.C.
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
(702) 388-7171

This person most knowledgeable is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.

2. Walt Wilkes
c/o Jimmerson Hansen, P.C.
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
(702) 388-7171

This person most knowledgeable is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.

3. Frances Butler Dunlap
Chicago Title Company
Las Vegas, Nevada

This person was the head of the Real Estate Commercial Department of Chicago Title

Company, is most knowledgeable, and is expected to render testimony regarding the facts

and circumstances surrounding the subject matter of this litigation.

2

3

4

5

6

7

8

9

10

11
J o t*-

C } " w
' CD

12ol XJ CO
^ (0 CO

"7 5 cT
^zo
- - _ s 13
lust
cop

14

<
15Is"

2
oCJ sg
03 £8

16

17CC
LU
—_ Ui (D

lil 18

—— io a>

19

PARDEE HOMES OF NEVADA
Custodian of Records
McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, Nevada 89501
(775) 788-2000

20 4.

21

22

23
Pardee Homes of Nevada is a named Defendant in this matter. Its present or former

employees, representatives, agents, person to be designated pursuant to NRCP 30(b)(6)

and/or custodians of records are expected to testify regarding the facts and background of this

case.

24

25

26

27

28
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5. PARDEE HOMES OF NEVADA1
Person Most Knowledgeable
McDonald Carano Wilson LLP
1 00 West Liberty Street, 1 0th Floor
Reno, Nevada 89501
(775) 788-2000

2

3

4
Pardee Homes of Nevada is a named Defendant in this matter. Its present or former

employees, representatives, agents, person to be designated pursuant to NRCP 30(b)(6)

and/or Person Most Knowledgeable are expected to testify regarding the facts and background

of this case.

5

6

7

8
6. Jon Lash

c/o McDonald Carano Wilson LLP
1 00 West Liberty Street, 1 0th Floor
Reno, Nevada 89501
(775) 788-2000

Mr. Lash is an employee of PARDEE HOMES OF NEVADA and is expected to testify

regarding the facts and background of this case.

7. Clifford Anderson
c/o McDonald Carano Wilson LLP
100 West Liberty Street, 10th Floor
Reno, Nevada 89501
(775) 788-2000

Mr. Anderson is an employee of PARDEE HOMES OF NEVADA and is expected to

testify regarding the facts and background of this case.

8. Harvey Whitemore
c/o Coyote Springs
Address Unknown

Mr. Whitemore is the owner of the property involved in this lawsuit and is expected to

testify regarding the facts and background of this case.

9. Chicago Title Company
Las Vegas, Nevada
Custodian of Records

The Custodian of Records is expected to testify regarding the facts and background of

9

10

11

oil
12• co "7

Q-
CO <0

z CD CM

LLI « ~
ro <d

COfl

T °~Ju. o 1

13

14

15

Z
x

Q «§
16

CO s
17CC

LUig
18

MM CO Q)

—3 S1" 19

20

21

22

23

24

25 this case.

26
10. Chicago Title Company

Las Vegas, Nevada
Person Most Knowledgeable

27

28

Page 3 of 9 ECC Supplement 5_mtd.wpd/lh

JA002494



1
The Person Most Knowledgeable is expected to testify regarding the facts and

background of this case.

Peter J. Dingerson
D&W Real Estate
5455 S. Durango Dr., Ste 160
Las Vegas, NV 89113

Mr. Dingerson is the owner of D&W Real Estate and is expected to testify

regarding the facts and background of this case.

Jay Dana
General Realty Group
6330 S. Eastern Ave Ste 2
Las Vegas, NV 89119

Mr. Dana is the owner of General Realty Group Inc. and is expected to testify

regarding the facts and background of this case.

Jerry Masini
Award Realty Corp.
3015 S. Jones Blvd.
Las Vegas, NV 89146

Mr. Masini is the owner of Award Realty and is expected to testify regarding

the facts and background of this case.

2

3
11.

4

5

6

7

12.8

9

10

11
> J qN
( J t-(D
V-/ o> t-

• CO T-

n ro £-UL. "o 03

CO CO

"StN
Z P

12
13.

Z 13

COfl
Z>3 14

~J U-

TX o < 15

~ r;

O
COS"
CLsS

16

17
Plaintiffs reserve the right to call any and all witnesses who may be disclosed or

deposed throughout the course of discovery.

Plaintiffs reserve the right to call any and all of Defendant's witnesses; and

Plaintiffs reserve the right to call any and all rebuttal witnesses.

Plaintiffs' experts, if any, as yet unidentified.

Plaintiffs reserve the right to supplement this list of witnesses as discovery

progresses and until the time of trial in this case.

bJ 55 a,
Sfo 18

•— W G)

—3 51" 19

20

21

22

23

24
II.

25
DOCUMENTS

Pursuant to NRCP 16.1(a)(1)(B), Plaintiffs provide the following documents relating to

Plaintiffs and Defendants:

26

27

28
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1 . Any and a(l written agreements between the Parties;

2. Any and all documents evidencing damages to the Plaintiffs;

3. Any and all correspondence between the Parties;

4. Any and all appropriate Custodian of Record documents;

5. Any and all pleadings in this matter;

6. Documents labeled Bates Numbers PLTL0001-PLTL00244;

These documents are being reproduced as Plaintiffs' Initial NRCP 16.1 Disclosures of
Witnesses and Documents had duplicate documents. The duplicate copies have been
removed and the documents are listed as follows:

A. Option Agreement for the Purpose of Real Property and Joint Escrow
Instructions dated May 2004 (Bates No. PLTF0001-0080);

B. Amended and Restated Option Agreement for the Purchase of Real Property
and Joint Escrow Instructions dated March 28, 2005, (Bates No. PLTF0081-
0152);

C. Two Assignments of Real Estate Commission and Personal Certification
Agreement (Bates No. PLTF01 53-01 57A)

1

2

3

4

5

6

8

9

10

11
q°Es

' a)

12• co r-

H
»—*— T3 00

(O <0

Q> <\TZzo
UJ C3 ^
~ CO (1)

CO §>!
Z^l

13

14
Letter dated September 2, 2004 from Pardee Homes to Mr. Walt Walkes
regarding the attached Commission letter dated September 1 , 2004, (Bates No.

PLTF01 58-0162);

Amendment No. 2 to Option Agreement for the Purchase of Real Property and
Joint Escrow Instructions, (Bates No. PLTF01 63-01 74);

Letter dated April 6, 2009 from Pardee Homes to Mr. Jim Wolfram, (Bates No.

PLTF01 75-0179);

Letter dated April 23, 2009 from James J. Jimmerson, Esq., to Jim Stringer,

Esq., (Bates No. PLTF01 80-01 87);

Letter dated May 19, 2011 from James J. Jimmerson, Esq., to Jim Stringer,
Esq., (Bates No. PLTF01 88-01 91);

D.ca to
^ _JU_

IB". 15

_~ r.

O sg
CO

ill ft-
J

— io o>

16
E.

17

F.18

19
G.

20

H.21

22

Letter dated July 10, 2009 from Charles E. Curtis to James J. Jimmerson, Esq.,
(Bates No. PLTF01 92-01 93);

Letter dated August 26, 2009 from James J. Jimmerson, Esq., to Charles E.

Curtis, (Bates No. PLTF01 94-01 96);

Letter dated November 24, 2009 from Jon E. Lash to Mr. Jim Wolfram, (Bates
No. PLTF01 97-0202);

Letter dated April 21, 2010 from Jim Wolfram to Mr. Jon Lash, (Bates No.
PLTF0203-0205);

23

24
J.

25

26 K.

27
L.

28

Letter dated May 17, 2010 from James J. Jimmerson, Esq., to Mr. John E. Lash

(Bates No. PLTF0206-0209);
M.
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1
Letterdated June 14, 2010from Charles E. Curtis to James J. Jimmerson, Esq.N.
(Bates No. PLTF0210-0211);2

Bates Nos. PLTF0212-0244 are the duplicative documents produced in
Plaintiffs' Initial 16.1 Disclosure of Documents and Witnesses.

Documents produced by Stewart Title in response to Plaintiffs' Subpoena Duces
Tecum on CD, (Bates No. PLTF0245-PLTF1423);

Documents produced by Chicago Title in response to Plaintiffs' Subpoena
Duces Tecum on CD, (Bates No. PLTF1424-PLTF10414);

Documents produced by Coyote Springs Investments in response to Plaintiff's
Duces Tecum on CD, (Bates No. CSI_Wolfram 000014 -
CSI_Wolfram0003004), attached hereto;

Coyote Springs Investment, LLC's Privilege Log, (Bates No. PLTF10415 -
PLTF10417), attached hereto;

3

4
7.

5

86

7
9.

8

9
10.

10

Affidavit of Custodian of Records, (Bates No. PLTF 1 041 8-PLTF 1 041 9); attached11 11.

bis hereto;
12. oo *7

PI £:
*o CO

CO Non-Party Coyote Springs Investments, LLC.'s Supplement and Amended
Objection and Response to Plaintiff's Subpoena Duces Tecum, (Bates
PLTF10420-PLTF10424, attached hereto.

Chicago Title Company's previously bates stamped documents no. PLTF
1424 through PLTF 10414 (on bottom right of documents bate stamped)
and rebated as bates nos: Cht 00001 through Cht 08998 (on bottom left of
documents bate stamped), including the Custodian of Records Subpoena
to Chicago Title Company including the executed Certificate of Custodian
of Records bates stamped as Cht 08997.

Stewart Title Company's previously bate stamped documents no. PLTF
0245 through PLTF 1423 and rebated as bates nos: Stwt 0001 through
1 202. Documents Stwt 0699 and Stwt 0731 are copy coversheets and were
inadvertently bates stamped.

12.

LU,-lJ (0 <D

z 13

CO i E
2! </> a 14

13.™i£<
15IS"

Os'g
CO £"

f p

16

17

18 14.

— io a>

-5 S1" 19

20
Copy of Plat Map recorded in the Clark County Recorder's Office in Book15.
138, page 51, bates PLTF 10427 through PLTF 10438.21

Copy of Parcel Map recorded in the Clark County Recorder's Office in File
116, page 35, bates PLTF 10439 through PLTF 10440.

16.22

23
Copy of Parcel Map recorded in the Clark County Recorder's Office in File17.
117, page 18, bates PLTF 10441 through PLTF 10443.24

Copy of Plat Map recorded in the Clark County Recorder's Office in Book
140, page 57, bates PLTF 10444 through PLTF10456.

18.25

26
Copy of Parcel Map recorded in the Clark County Recorder's Office in File19.
113, page 55, bates PLTF 10457 through PLTF 10462.27

Copy of Parcel Map recorded in the Clark County Recorder's Office in File
98, page 57, bates PLTF 10463 through PLTF 10468.

20.28

Copy of redacted billing sheets representing attorney's fees charged by21.
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Jimmerson Hansen, P.C. from November 3, 201 0 through October 1 9, 201 2,1
bates PLTF 10469 through PLTF 10481.

2
Affidavit of Peter J. Dingerson, bates PLTF 10482 through PLTF 10484.

Assignment of Rights, Title and Interest from Jay Dana on behalf of
General Realty Group Inc. to Walt Wilkes, dated January 11, 2011, bates
PLTF 10485.

Assignment of Rights, Title and Interest from Jerry Masini on behalf of
Award Realty to James Wolfram, dated December 20, 2010, bates PLTF
10486.

Letter from Jeffrey King, M.D. dated November 1 , 201 1 regarding the health
of Walt Wilkes, bates PLTF 10487.

Plaintiffs reserve the right to any and all documents the Defendants disclosed by any

parties or used at any depositions.

Plaintiffs reserve the right to any and all other relevant documents to this matter.

Plaintiffs reserve the right to identify and produce different and/or additional documents

as the investigation and discovery in this case proceeds.

22.
3

23.
4

5
24.

6

7
25.

8

9

10

11

' <j> •«-

12. CO *J"

n caLi- -a a>
<0 CO

z <u eg
zo

LLI oft-
TZ ro ®
Wfl
Z2S

13

III.14
co ro
_J LL<

COMPUTATION OF DAMAGES1518"

2

WIS.

Plaintiffs calculate their damages to be in excess of $1 ,900,000.00 associated with

the Defendant's breach of contract and the Defendant's failure to faithfully meet their

obligations to the Plaintiffs.

There are two primary components to this calculation. The first component is the

loss of future commissions from future sales or takedowns of property located in Clark

County, subject to the September 1, 2004 Commission Letter Agreement,

appears to be at least 3,000 acres of property, defined as Option Property under the

Option Agreement effective June 1, 2004, currently owned by Coyote Springs

Investment, LLC in Township 13 South, Range 63 East M.D.M., Clark County, Nevada.

Under the Option Agreement effective June 1, 2004, these 3,000 acres can be purchased

by Pardee and designated as Production Residential Property-a purchase and

designation that would entitle Plaintiffs to a 1.5% commission on a per-acre price of

$40,000.00. If 3,000 acres were purchased by Pardee under this scenario, Plaintiffs

would be entitled to $1,800,000 in commissions. However, Pardee's course of conduct

16

17
J= o

LL]*-

Sfi
28f

CC

18

—• if) CL>

—3 51" 19

20

There21

22

23

24

25

26

27

28
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1 in failing to appropriately discharge its duties under the Commission Letter Agreement

2 has robbed Plaintiffs of this opportunity to be paid these commissions. Pardee's

3 actions have served to reclassify the land originally labeled as Purchase Property and

4 Option Property, and under the new reclassification, all Option Property has been

5 removed from Clark County, thereby divesting Plaintiffs of any hope to collect any part

6 of the $1.8 million in commissions they could be paid had no reclassification occurred.

The second component ofthis calculation is attorney's fees. Plaintiffs' attorney's

8 fees currently exceed $102,700.00. This amount represents all work from the date of

9 drafting of the Complaint in November 2010 through October 19, 201 2. These attorney's

10 fees constitute damages pursuant to the September 1, 2004 Commission Letter

1 1 Agreement. As stated in the Agreement, "In the event, either party brings an action to

12 enforce its rights under this Agreement, the prevailing party shall be awarded

1 3 reasonable attorneys' fees and costs." Plaintiffs in bringing this suit expect to be the

14 prevailing party and, as such, are entitled to their reasonable attorney's fees as

1 5 damages for Defendant's breach of contract and breach of the covenant of good faith

16 and fair dealing.

Finally, Plaintiffs must be compensated for the time and effort expended

1 8 attempting to discover from public records what information was owed to them under

1 9 the Commission Letter Agreement. Discovery is still ongoing therefore the Plaintiffs reserve

20 the right to amend and supplement this response as the investigation and discovery in this

21 case proceeds.

Dated this 26th October, 2012
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JIMMERSON HANSEN, P.C.23

24

3<3?jIMMERSON, ESQ.
S Bar No. 000264

LYNN M. HANSEN, ESQ.
Nevada Bar No. 0244
JAMES M. JIMMERSON, ESQ.
Nevada Bar No. 12599
415 So. Sixth St., Ste. 100
Las Vegas, NV 89101
Attorney for Plaintiffs
James Wolfram and Walt Wilkes
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RECEIPT OF COPY1

The undersigned hereby acknowledges receipt of copy of PLAINTIFFS' FIFTH

DF WITNESSES AND DOCUMENTS

2

SUPPLEMENTED NRCP 16.1 DISCLOSURE

on this^ (& day of October, 2012, at
3

4

5

Mcdonald carano wilson, llp
6

AARON 0 SHIPLEY /

AARON D. SHIPLEY, ESQ
PAT LUNDVALL, ESCk,
2300 W. Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
Attorneys for Defendant
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Pardee Homes of Nevada

11
rj ss
V—/ en

12
Ufa- -o CO

^ CO CO

-7 So?
£zo 13
LLi " ^*7~r to a)

CAfI
Z$I 14
<i3i2
X o" 1 15

T-

z:
O OjCg
CO
&.%3

16

17
LLI
= W <D

lil 18

—— CO .0)

"3 19

20

21

22

23

24

25

26

27

28

Page 9 of 9 ECC Supplement 5_mld.wpd/lh

JA002500



Electronically Filed

04/17/2013 02:49:29 PM

1 ACNJ

2 CLERK OF THE COURT

3
DISTRICT COURT

CLARK COUNTY, NEVADA4

5
JAMES WOLFRAM,

WALT WILKES6

7
CASE NO.: A-10-632338

DEPT. NO.: IV

Plaintiffs,

8

Vs.
9

PARDEE HOMES OF NEVADA,10

11 Defendants.

12

13

SECOND AMENDED ORDER SETTING CIVIL NON-JURY TRIAL
14

IT IS HEREBY ORDERED THAT:15

A. The above entitled case is set to be tried on a Firm Date to begin, Monday,16

September 9, 2013, at 9:30 a.m.17

A Pre-Trial Conference/Calendar Call with the designated attorney and/or parties in

proper person will be held on Monday, August 19, 2013, at 8:30a.m. Parties must bring to

Calendar Call the following:

18 B.

19

20

21 (1) Typed exhibit lists;

(2) List of depositions;

(3) List of equipment needed for trial; and

(4) Courtesy copies of any legal briefs on trial issues.

22

23

The Pre-trial Memorandum must be filed no later than noon on August 16, 201 3, with24 C.

25 a courtesy copy delivered to Department IV. All parties, (Attorneys and parties in proper person)

26
MUST comply with All REQUIREMENTS of E.D.C.R. 2.67 and 2.69.

> >
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27
w =; w

^ u t
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All pre-trial motions, including but not limited to motions in limine, must be in

writing and filed no later than July 18, 2013, and must be heard not less than 14 days prior to

D.28

JA002501



1 trial(see EDCR 2.47). Orders shortening time will not be signed except in extreme emergencies.

An upcoming trial date is not an extreme emergency.

E. All discovery deadlines, deadlines for filing dispositive motions and motions to

^ amend the pleadings or add parties are controlled by the previously issued Stipulation and Order to

Extend Discovery Deadlines.

Failure of the designated trial attorney or any party appearing in proper person to

appear for any court appearances or to comply with this Order shall result in any of the

following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; (4) vacation

of trial date; and/or any other appropriate remedy or sanction.

Counsel is required to advise the Court immediately when the case settles or is otherwise

resolved prior to trial. A stipulation which terminates a case by dismissal shall also indicate

whether a Scheduling Order has been filed and, if a trial date has been set, the date of that trial. A

copy should be given to Chambers.

2

3

5

6

7

8

9

10

11

12

13

14
DATED this / 7 day of April, 2013.

15

16

KERRY L. EARtEY, DISTRICT COURT Q^DGE17

18

19 CERTIFICATE OF SERVICE

20
I hereby certify that on or about the date filed, a copy of this Order was mailed or placed in

the attorney's folder on the first floor of the Regional Justice Center as follows:21

22 James M. Jimmerson, Esq. - Jimmerson and Hansen

Pat Lundvall, Esq. - McDonald Carano Wilson
23

A I24
Jly TiHps

25 JudiciahExecutive Assistant

26
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