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10
DISTRICT COURT

11
CLARK COUNTY, NEVADA

12

JAMES WOLFRAM and WALT WILKES,
13

Plaintiffs, Case No.: A-10-632338-C

Department No. IV
14

)
)v.15
)

PARDEE HOMES OF NEVADA, )16

)
17 Defendant. )

18

PLAINTIFFS' OPPOSITION TO DEFENDANT'S MOTION FOR

PARTIAL SUMMARY JUDGMENT
19

20

Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their counsel of

record, JAMES J. JIMMERSON, ESQ., LYNN M. HANSEN, ESQ., and JAMES M.

JIMMERSON, ESQ. of the law firm of JIMMERSON HANSEN, P.O. hereby submit their

Opposition to Defendant's Motion for Partial Summary Judgment. This Opposition is based

on the pleadings and papers on file, the attached affidavit and exhibits, the Memorandum
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1 of Points and Authorities attached hereto and arguments of counsel at the hearing of this

Motion.2

3
DATED this day of August, 2013.

4

JIMMERSON HANSEN, P.C.5

0
/s/ James J. Jimmerson. Esq.
JAMES J. JIMMERSON, ESQ.
Nevada State Bar No. 000284
LYNN M. HANSEN, ESQ.
Nevada State Bar No. 000244
JAMES M. JIMMERSON, ESQ.
Nevada State Bar No. 012599
415 So. Sixth St., Ste. 100
Las Vegas, NV 891 01
Attorneys for Plaintiffs
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MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO

DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT
1

2 INTRODUCTION AND BRIEF STATEMENT OF FACTS

Plaintiffs' first and principal cause of action against Defendant Pardee Homes of

4 Nevada ("Pardee") is one for an accounting. Pardee, by virtue of contracting with Plaintiffs'
K I
^ predecessors in interest, owe Plaintiffs a duty to properly account for the land transactions

® at Coyote Springs affecting Plaintiffs' commission payments. As the Court is now well

7 aware, Pardee deliberately chose not to inform Mr. Wolfram and Mr. Wilkes about the eight

® amendments to the Amended and Restated Option Agreement, despite numerous

9 requests for that information. As a result of Pardee's wrongful behavior, Plaintiffs have

been left no other choice than to file suit and state their claim for accounting.

Defendant, desperate for any possible result which would not require it to perform

its duty to account, now, for the first time in this action, claims that no cause of action for

accounting exists. Defendant goes so far as to appeal to the Court's decision in another

case, isam Abunadi v. Isaac Farah et ai , Case No. A668168, for support for its meritless

position. However, as the Court will surely recall, in Abunadi, it did not dismiss a claim for

accounting alone. No, it dismissed the cause of action entitled "Accounting and

Constructive Trust." See Exhibit 1, a true and correct copy of the Verified Complaint in

Abunadi, attached hereto. And the Court made the right decision because there is no

claim for "accounting and constructive trust."

However, there is an independent claim for accounting. Aside from the myriad of

authorities supporting Plaintiffs' position, as will be seen below, Defendant's own words

and actions in this case betray its new argument. The Court will remember Defendant's

Motion for Summary Judgment where Defendant stated the elements for a claim for

accounting. Now Defendant is asking the Court to ignore its own representations to the

Court in favor of its current arguments. The Court will also remember the numerous

occasions where Defendant drew the Court's attention to the scheduling order in this action

and made arguments as to the timeliness of certain matters. It surely cannot be lost on the
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1 Court that that same Defendant is now failing to consider the scheduling order in filing its

2 Motion for Partial Summary Judgment. These radical changes in position are further proof

3 that Plaintiffs' claims are meritorious.

If. LEGAL ARGUMENT

A. Legal Standard

Under Nevada Rule of Civil Procedure 58, for Defendant to succeed on its Motion

7 for Summary Judgment, Pardee must demonstrate and the Court must find that "there is

8 no genuine issue as to any material fact..." and that Defendant is entitled to judgment as a

9 matter of law. Fire Ins. Exch. v. Cornel!, 120 Nev. 303, 305, 90 P.3d 978, 979 (2004). In

10 deciding a motion for summary judgment, the evidence and all reasonable inferences

11 drawn from the evidence, must be viewed in a light most favorable to the non-moving

12 | party. See Ailstaie ins. Co. v. Fackett, 125 Nev. 132, 137, 208 P.3d 572, 575 (2009). in
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13 other words, summary judgment is only "appropriate where there is no legally sufficient

evidentiary basis for a reasonable jury to find for the non-moving party."14 Deigado v.

American Family ins. Group, 125 Nev. 584, 571, 217 P.3d 583, 588 (2009). Ultimately, if15
T" o

o

16 the party opposing summary judgment would be entitled to prevail "under any reasonable

construction of the evidence, and any acceptable theory of law," summary judgment

against that non-moving party cannot be sustained. Harris v. itzhaki, 183 F.3d 1043, 1050

(9th Cir. 1999).
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B. Plaintiffs' Claim for an Accounting is a Valid Cause of Action Under
Nevada Law

The Nevada Supreme Court holds that an equitable claim for an accounting is an

independent cause of action. In Botsford v. Van Riper, 33 Nev. 158, 110 P. 705, 712

(1910), the court confirmed the validity of a claim for accounting stating, "It is also well

settled in law that one party to a joint adventure may sue the other at law for the breach of

contract, or share of the profits or losses, or a contribution for advances made in excess of

his share, but the remedy at law does not preclude a suit In equity for an accounting."

id. (emphasis supplied). Further confirming the availability of this cause of action, the
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1 Nevada Supreme Court, 50 years later, described the broad discretion the Court has in

2 providing for an accounting, hoiding:

We have no statutory provision as to the method of procedure
when it has been made to appear that an accounting should be
ordered, but it seems that a court of equity has wide discretion
in this matter—it may refer a case to a referee in the first
instance, or it may take the account itself, or it may, before
making an order of reference or before taking the account itself,
order that an account be rendered, duly verified. To like effect
are Ideal Packing Co. v. Brice, 132 Cal. App. 2d 582, 282 P,2d
957; Schefskl v. Anker, 216 Cal. 624, 15 P,2d 744; Puim v.
Callahan, 135 Cal. App. 2d 70, 286 P.2d 526; Glbbs v. District
Court, 86 Utah 314, 44 P,2d 504.

Foster v. Bank ofAmerica Nat. Trust and Sav. Ass'n., 77 Nev. 365, 369, 365 P,2d 313, 316

(1961). The Nevada Supreme Court's extensive reliance on California law in this area is

notable because California, with its larger body of caseiaw, explicitly provides that

accounting is an independent cause of action.

California courts have repeatedly held that there is a valid cause of action for an

accounting. The California Supreme Court in 1993, affirmed the trial court's judgment on

an accounting cause of action. See Howard v. Babcock, 6 Cal. 4th 409, 426, 863 P.2d

150, 161 (Cal. 1993) ("We direct that the Court of Appeal remand the matter to the trial

court for a determination, consistent with our opinion, whether the terms of article X are

reasonable, and for any further award on the accounting causes of action made necessary

by that determination."). In Teselie v. McLoughlin, 173 Cal. App. 4th 156, 179, 92 Cal.

Rptr. 3d 696, 715 (Cal, App. 2009), the court stated the elements for a claim for an

accounting. And in Glue-Fold, Inc. v. Siautterback Corp., 82 Cal. App. 4th 1018, n.3, 98

Cal. Rptr. 2d 661, (Cal. App. 2000), the court distinguished between the remedy for a

constructive trust and the cause of action for accounting, stating:

Glue-Fold's complaint had a fourth cause of action seeking
imposition of a constructive trust and an accounting. The
former is not an independent cause of action but merely a type
of remedy for some categories of underlying wrong, (See 5
Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 796, p. 252.)
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The fatter is treated as a cause of action available to a
wronged fiduciary (id. at §§ 775-777, pp. 233-235), which is
subject to the statute of limitations governing the nature of the
underlying wrong,

3
id. (emphasis supplied).

Just like Nevada courts look to California decisions for guidance, Defendant also

5
relied upon California caselaw when explaining how a party would establish a cause of

J] action for accounting in its Motion for Summary Judgment. Defendant stated;

Plaintiffs' Claim for an Accounting Falls Under Nevada
Law.

This cause of action requires a showing that a relationship
exists between a plaintiff and defendant that requires an
accounting, and that some balance is due the plaintiff that can

only be ascertained by an accounting. See Teselle v.
Mcioughlin, 173 Cai. App, 4th 156, 179 (2009). The right to an
accounting can arise from defendant's possession of money or

property which, because of the defendant's relationship with the
plaintiff, the defendant is obliged to surrender. |d-

See Exhibit 2, a true and correct copy of page 14 from Defendant's Motion for Summary

Judgment, attached hereto. As the Court can readily surmise, Defendant is now

completely reversing field and implicitly arguing that it was mistaken in making these

statements in the Motion for Summary Judgment. Such a 180 degree change in position

evidences the weakness in Defendant's arguments.

Defendant relies on two federal court decisions to support its argument, Dairy

Queen, inc. v. Wood, 396 U.S. 469 (1962), and Hacked v. Feeney, Case No. 2:09-CV-

2075-RLH-LRL, 2010 WL 1416870, at *3 (D. Nev. April 1, 2010). However, the Motion is

devoid of analysis explaining these courts' reasoning in holding that an accounting is only a

remedy and not an independent cause of action. Without more, the Court is not able to

grant Defendant's Motion.

Moreover, federal caselaw from Nevada and California confirms the validity of

Plaintiffs' claim for accounting. For example, in Oracle USA, inc. v. Rimini Street, inc., No.

2:1Q-CV-0Q1Q8-LRH-PAL, 2010 WL 3257933, at *6 (D. Nev. Aug. 13, 2010), the court

held, "An action for an accounting is a proceeding in equity for the purpose of obtaining a
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1 judicial settlement of the accounts of the parties in which proceedings the court will

2 adjudicate the amount due, administer full relief, and render complete justice," Id.

3 Likewise, in Mobius Connections Group, inc. v. Techskilis, LLC, No, 2:10-CV-Q1878-GMN-

4 RJJ, 2012 WL 194434, at *8 (D. Nev. Jan. 23, 2012), the court stated, "Under Nevada law,

5 in order to prevail on a claim for inspection and accounting, a plaintiff must establish the

existence of a relationship of special trust between plaintiff and defendant." Id.

In California, the federal courts have gone one step further and explained that an

accounting is a claim for relief and is distinct from equitable remedies. From Dahon North

9 I America, inc. v. Hon, Case No. 2:11-CV-Q5835-ODW (JCGx), 2012 WL 1413681, at *12

10 (C.D. Cal. April 24, 2012):

7

Constructive trust and equitable lien are equitable remedies.
United States v. Pegg, 782 F.2d 1498, 1499 (9th Cir, 1986);
Kenneaiiy v. Bank of N.S., 711 F.Supp.2d 1174, 1190 (S.D.
Cal. 2010). Neither constructive trust nor equitable lien is an
independent cause of action and must be dismissed. On the
other hand, accounting is an independent cause of action.
Berster Techs., LLC. v. Christmas, No. S-1 1-1541 KJM JFM,
2011 U.S. Dist. LEXIS 127402, at *30 (E.D. Cal. Oct. 3, 2011)
(citing Teseiie v. McLoughlin, 173 Cal. App, 4th 156, 179, 92
Cal. Rptr. 3d 696 (2009)). This cause of action requires (1) a
showing that a relationship exists between the plaintiff and
defendant that requires an accounting; and (2) that some

balance is due to the plaintiff that can only be ascertained by
an accounting. Id. An accounting requires a relationship, but

not necessarily a fiduciary relationship. See id.

Likewise, in Harvey G. Ottovich Revocable Living Trust Dated May 12, 2006 v.

Washington Mutual, Inc., Case No. C 10-02842 WHA, 2010 WL 3769459, at *4 (N.D. Cal.

Sept. 22, 2010), the court held:

Plaintiffs' fifth claim was a demand for accounting. An
accounting may take the form of a legal remedy or an equitable
claim. A request for a legal accounting must be tethered to
relevant actionable claims. To state a claim for accounting the
complaint must allege: (1) a relationship or other circumstances

appropriate to the remedy; and, (2) a balance due from the
defendant to the plaintiff that can only be ascertained by an
accounting. Brea v. McGiashan, 3 Cal. App. 2d 454, 460, 39
P.2d 877 (1934).
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1 id. Considering ail of the caselaw in support of Plaintiffs claim, the Court should find that a

2 cause of action for accounting does exist and deny the motion.

Finally, the timing of Defendant's Motion bears examination. As the Court is surely

4 aware, the Scheduling Order of November 8, 201 1 , set the deadline for filing dispositive

5 motions for September 28, 2012 and the Second Amended Order Setting Civil Non-Jury

8 Trial set the deadline for filing pre-trial motions for July 18, 2013. Defendant filed its Motion

7 I for Partial Summary Judgment on July 22, 2013, after both of these deadlines had passed,

8 While Plaintiffs are not requesting that the Court deny the Motion simply on timeliness

g grounds, Plaintiffs would like the Court to notice that Defendant failed to timely file its

10 Motion despite so boldly reminding the Court about the terms of the Scheduling Order in

1 1 the past. Defendant's change in conduct is further evidence that it knows that Plaintiffs'

12 claims are well-founded and meritorious. Why else would Defendant so radically change

13 I] its position to the Court?

III. CONCLUSION

For the reasons set forth above, Plaintiffs respectfully request that the Court deny

1g | Defendant's Motion for Partial Summary Judgment.

DATED this 1st day of August, 2013.
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is/ James J. Jimmerson, Esq.
JAMES J. JIMMERSON, ESQ.
Nevada State Bar No. 000284
LYNN M. HANSEN, ESQ.
Nevada State Bar No. 000244
JAMES M. JIMMERSON, ESQ.
Nevada Bar No. 012599
415 So. Sixth St., Ste. 100
Las Vegas, NV 89101
Attorneys for Plaintiffs
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1 CERTIFICATE OF SERVICE

2 II I hereby certify that service of a true and correct copy PLAINTIFF'S OPPOSITION TO

3 DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT was made on thefo

4 day of August, 2013, as indicated below:

5
X By first class mail, postage prepaid from Las Vegas, Nevada pursuant

to N.R.C.P. 5(b) addressed as follows below

	 By facsimile, pursuant to EDCR 7.26 (as amended)

6

7

By receipt of copy as indicated below8

9 Pat Lundvall, Esq.

Aaron D. Shipley, Esq.

MCDONALD CARANO WILSON, LLP

2300 W. Sahara Ave., Suite 1000

Las Vegas, NV 89102

Attorneys for Defendant
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JIMMERSON HANSEN, P.C.

JAMES J. JIMMERSON, ESQ.

Nevada State Bar No. 000264

JAMES M. JIMMERSON, ESQ.

Nevada State Bar No, 12599

415 South Sixth Street, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile: (702) 380-6406

2

3

4

5

6
iii@iimmersonhansen.com

.com
7

Attorneys for Plaintiff

JAMES WOLFRAM and WALT WILKES8

9

DISTRICT COURT
10

CLARK COUNTY, NEVADA
11
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JAMES WOLFRAM and WALT WILKES, )
13 )

Plaintiffs, ) Case No. : A-1 0-832338-C
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) Department No. IVv.
15

)
o

PARDEE HOMES OF NEVADA, )16
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" '5 )
Defendant.17CO
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18

DECLARATION OF CARRIE J. PRIWIAS, ESQ. IN SUPPORT OF

PLAINTIFFS' OPPOSITION TO DEFENDANT'S MOTION FOR
PARTIAL SUMMARY JUDGMENT

I, CARRIE J. PRIMAS, ESQ., am over the age of eighteen (18) and am not a party

to this action. I am personally familiar with the facts set forth herein, with the exception of

those facts stated on information and belief and as to those facts, I believe them to be true.

1 . I am an attorney at law, duly licensed to practice before all of the Courts in

19
ifi

5 f"
20

21

22

23

24

the State of Nevada.
25

I am an associate with the law firm of Jimmerson Hansen, P.C., attorneys

retained to represent Plaintiffs, JAMES WOLFRAM and WALT WILKES, in the above-

captioned action.

2.
26

27

28

_1_

JA002839



1 3, Upon information and belief, I believe the facts and circumstances

2 surrounding the issues discussed in the instant Motion and make this Declaration based

3 upon said information and belief.

4. This Declaration is made in support of Plaintiffs' Opposition to Defendant's

5 Motion for Partial Summary Judgment and is made in good faith.

5. Exhibit 1 , the attached copy of the Verified Complaint in team Abunadi v.

7 Isaac Farah et al, Case No. A868188, is true and accurate.

6. Exhibit 2, the attached copy of page 14 from Defendant's Motion for

9 I] Summary Judgment, is true and accurate.

4

8

8

10

DATED this 6h day of August, 2013.11
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COMJD
Jesse Sbaih & Associates, Ltd.

2 Jesse M. Sbaih (#7898)
Ines Olevic-Saleh (#11431)

3 The District at Green Valley Ranch
170 South Green Valley Parkway, Suite 280

4 li Henderson, Nevada 89012
Tel (702) 896-2529

Fax (702) 896-0529

g | Email: jsbaih@sbaihlaw.com

1

CLERK OF THE COURT

5

7 , Attorneys for Plaintiff

DISTRICT COURT

9
CLARK COUNTY, NEVADA

10

12- 668168- CCase No,: A™
Dept.:

ISAM ABUNADI,11

Plaintiff,12
I V

13 VERIFIED COMPLAINT FOR

COMPENSATORY AND PUNITIVE

DAMAGES

vs.

14
ISSAC FARAH; an individual; ASMAA

GHANIM; an individual, and DOES 1-10

and ROES 11-20, inclusive;
15

&

16
DEMAND FOR JURY TRIAL

17 Defendants.

18

19 Equitable Relief Requested-NAR 3(A))

20

21

22

23 COMES NOW Plaintiff Isam Abunadi ("Mr. Abunadi" or "Plaintiff"), by and through his

24 attorneys of record, Jesse Sbaih & Associates, Ltd,, and hereby complains, avers and alleges as follows:

25
I.

26
PARTIES

27

At all times relevant herein, Mr. Abunadi was a resident of the State of California,<fl. *

28

Page 1 of 16

JA002842



Plaintiff is informed and believes and thereon alleges that, at ail times relevant herein,

2 Defendant Issae Farah ("Mr. Farah") was a resident of the County of Clark, State of Nevada.

Plaintiff is informed and believes and thereon alleges that, at all times relevant herein,

4 Defendant Asmaa Ghanim ("Ms. Ghanim") was Mr. Farah's wife and a resident of the County of Clark,

State of Nevada.

2.
1

3.3

6
4. Based on information and belief, at all relevant times, Mr. Farah and Ms. Ghanim

7

(collectively "Defendants") were the partners, joint ventures, agents, co-conspirators, servants, and/or

g employees of each of the other Defendant herein, and were acting at all relevant times within the scope,

IQ purpose and authority of said partnership, joint venture, agency, service, employment, and conspiracy,

1 1 and with the knowledge, consent, permission, acquiescence, and ratification of their co-defendants.

12 5. Plaintiff is informed and believes and thereon alleges that all Defendants are the alter egos

13
of one another, despite their respective registration with the secretaries of state in which the Defendants are

14
incorporated or registered in that, inter aha, all the Defendants have common officers, members, directors,

15

and owners. Adherence to the separate existence of these Defendants as an entity distinct from one
16

another would permit an abuse of corporate privilege and would sanction a fraud in common.
17

6. The true names and capacities, whether individual, corporate, associate or otherwise of18

other Defendants hereinafter designated as Does 1-10 and Roe Corporations 11-20, inclusive, who are in19

20 some manner responsible for the injuries described herein, are unknown to Plaintiff at this time who

21
therefore sue said Defendants by such fictitious names and will seek leave of the Court to amend this

22
Complaint to show their true names and capacities when ascertained.

23

II.
24

GENERAL FACTUAL ALLEGATIONS
25

26 In or about 2006, Mr. Abunadi met Mr. Farah and Ms. Ghanim, Mr. Farah's wife. They7.

27 soon all became close and trusted friends.

28
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1 8. In or about early January 2011, Mr. Farah called Mr. Abunadi, who lived in San Diego at

2 the time, on the telephone and represented to Mr. Abunadi that he owned a car lot in Las Vegas,

3 Nevada,

During the telephone call, Mr, Farah inquired about whether Mr. Abunadi would be

5 interested in purchasing some vehicles at the car auction in Las Vegas, having Mr. Farah sell them at his

6 car lot for a profit, and equally splitting said profits. Mr. Abunadi liked the idea presented by Mr.

4 9.

7 Farah, his trusted friend.

On or about January 14, 2011, Mr. Abunadi travelled to Las Vegas, Nevada to meet with

9 Mr. Farah and to attend the car auction. While at the auction, Mr. Farah, once again, told Mr. Abunadi

10 that, if Mr. Abunadi bought some vehicles, he would try to sell the vehicles on his car lot for a profit

1 1 and would return the purchase price plus 50% of the profits to Mr. Abunadi once each car is sold.

On that date, January 14, 2011, in reliance on Mr. Farah' s statements, Mr. Abunadi

13 [purchased six (6) vehicles for the total sum of $40,490.00 from the car auction, which Mr. Abunadi

14 turned over to Mr. Farah to sell and split the profits.

In or about February 2011, Mr. Farah called Mr. Abunadi on the telephone and

16 represented to Mr. Abunadi that he had acquired an RV (residential vehicle) Sot and a residential lot in

17 Pahrump, Nevada, which generates monthly income.

During that telephone call, Mr. Farah advised Mr. Abunadi that he would love for Mr.

19 Abunadi to become a partner with him and inquired about whether Mr. Abunadi would be interested in

20 becoming an equal partner in the two (2) lots.

Based on Mr. Farah's representations that he owned the two (2) lots in Pahrump, Nevada

22 and that monthly income could be derived from becoming an equal partner, Mr. Abunadi liked the idea

23 and wanted to explore it further.

As a result, on or about February 25, 2011, Mr. Abunadi travelled from San Diego to Las

25 Vegas to meet with Mr. Farah regarding the two (2) lots in Pahrump, Nevada.

Upon arriving in Las Vegas, Mr. Farah and Mr. Abunadi drove to Pahrump, Nevada for

27 Mr. Abunadi to see the two (2) lots, which were adjacent to one another.

8 10.

12 11.

12.15

18 13.

21 14.

24 15,

26 16.

28
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17. Upon arriving at the two (2) lots, Mr. Farah, once again, represented to Mr. Abunadi that

2 he owned each of the two (2) lots located at 2740 W. Ambler Way, a motor home park (the "RV Lot")

3 and 2770 W, Ambler Way, a lot with a home built on it (the "Residential Lot") (collectively the

4 "Pahrump Properties").

18. Mr. Farah also represented to Mr. Abunadi that the RV Lot earned a net monthly rental

6 income of approximately $1,000.00 and the Residential Lot earned a net monthly rental income of

7 approximately $750.00,

1

5

At that time, on February 25, 2012 at the Pahrump Properties, Mr. Farah further

9 represented to Mr, Abunadi that he had paid the total sum of about $200,000.00 for the two (2) lots and

19.

that he would make Mr, Abunadi an equal partner and share with Mr. Abunadi the income from the10

Pahrump Properties if Mr. Abunadi paid him the sum of $135,000,00.

On or about February 25, 2011, while at the Pahrump Properties, Mr. Abunadi asked Mr.

11

20.12

Farah when the 50% interest in the Pahrump Properties would be transferred to him.13

21.14 In response, on or about February 25, 2011 while at the Pahrump Properties, Mr. Farah

represented to Mr. Abunadi that he would record two (2) quitclaim deeds giving Mr. Abunadi 50%

interest in each of the Pahrump Properties once Mr. Abunadi wires $135,000.00 to Mr. Farah's bank

account.

15

16

17

Later that day, on February 25, 201 1, Mr, Abunadi, a person who profoundly trusted Mr,

Farah and in good faith reliance on Mr. Farah's promise and agreement that 50% ownership interest in

the Pahrump Properties would be transferred to Mr, Abunadi immediately after the wire transfer

transaction takes place, Mr. Abunadi wired the sum of $135,300.00 directly to Mr. Farah's bank

account.

22.18

19

20

21

22

After the wire transfer transaction was completed on or about February 25, 2011, Mr.

Farah did not transfer 50% interest in the Pahrump Properties to Mr. Abunadi.

Since the end of February 2011, Mr. Abunadi has repeatedly asked Mr. Farah about the

status of recording the quitclaim deeds giving Mr. Abunadi 50% interest in each of the Pahrump

Properties, the status of payment of the income generated by the Pahrump Properties, and the status of

the vehicles that Mr. Farah promised to sell and share in the profits with Mr. Abunadi.

23.23

24

24.25

26

27

28
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25, Invariably, Mr, Fatah and Ms. Ghanim, Mr. Farah's wife, would give Mr, Abunadi the

2 runaround and find excuses for delay,

26. On September 5, 2012, Mr. Abunadi, while in Las Vegas, confronted Mr. Farah and Ms.

4 Ghanim about then refusal to transfer the 50% ownership interest in the Pahrump Properties, failure to

5 pay 50% of the rental income generated from the Pahrump Properties since February 25, 201 1, and the

6 refusal to pay Mr. Abunadi the $40,490.00 Mr. Abunadi paid for the vehicles at the auction and 50% of

7 the profits from the sale of said vehicles.

8 27, In response, Mr, Farah and Ms, Ghanim, in the presence of Mr, Abunadi and a notary at

9 a UPS store (located Silverado Ranch and Las Vegas Blvd.), executed two (2) quitclaim deeds

10 transferring interest of the Pahrump Properties to Mr. Abunadi.

28. As Mr. Abunadi became relieved that Mr, Farah had honored his promise to convey 50%

interest in the Pahrump Properties to Mr. Abunadi, Mr. Farah and Ms. Ghanim immediately demanded

another $90,000.00 from Mr. Abunadi in exchange for the executed quitclaim deeds.

29. At that point, Mr. Abunadi advised Mr, Farah and Ms. Ghanim that he and Mr, Farah

had agreed that Mr. Abunadi would only pay the sum of $135,300.00, which was wired to Mr. Farah on

or about February 25, 2011 and that there is no reason for him to pay another $90,000.00 to obtain his

50% interest in the Pahrump Properties.

30. In response, Mr. Farah and Ms. Ghanim advised Mr. Abunadi that, unless Mr. Abunadi

paid the additional $90,000.00 demanded, they would not transfer any interest to the Pahrump

Properties to Mr. Abunadi, would keep the $135,300.00 Mr. Abunadi wired to Mr, Farah's bank

account on or about February 25, 2011, and would not return the $40,490.00 Mr. Abunadi invested in

vehicles on January 14, 201 1 and/or the profits derived from the sale of said vehicles,

31. On or about September 6, 2012, Mr. Abunadi, for the first time, learned that Mr, Farah

did not own the Pahrump Properties on February 25, 201 1.

31. According to the Nye County assessor records, Mr, Farah and Ms. Ghanim purchased the

RV Lot for $141,000.00 on March 22, 2011, less than a month after Mr. Abunadi wired Mr. Farah the

sum $135,300.00.

1

3

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 32. Mr. Abunadi believes that Mr. Farall and Ms, Ghanim, in conspiracy with one another to

2 defraud Mr. Abunadi, used Mr. Abunadi's $135,300.00 wire and proceeds from the sale of the six (6)

3 vehicles Mr. Abunadi purchased at the auction towards the purchase of the RV Lot.

33. According to the Nye County assessor records, Mr. Farall and Ms, Ghanim purchased the

5 Residential Lot on October 27 , 20 1 1 ,

34. Mr. Abunadi believes that Mr. Farah and Ms. Ghanim, in conspiracy to defraud Mr.

7 Abunadi, used Mr. Abunadi's $135,300.00 wire and proceeds from the sale of the vehicles Mr. Abunadi

8 purchased at the auction towards the purchase of the Residential Lot.

35. To date, Mr. Farah and Ms, Ghanim (record owners of the Pahnimp Properties) have

refused and continue to refuse to transfer 50% ownership interest in the Pahrump Properties to Mr,

Abunadi, have refused to pay 50% of the rental income derived from the Pahrump Properties to Mr.

Abunadi, and have refused to pay Mr. Abunadi the $40,490,00 he paid for the vehicles at the auction on

or about January 14, 201 1 and/or 50% of the profits from the sale of said vehicles.

FIRST CLAIM FOR RELIEF

(Breach of Contract v„ Mr. Farah)

36. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 35 above

as if fully incorporated herein.

37. The January 14, 2011 agreement between Mr. Abunadi and Mr. Farah for Mr. Abunadi to

purchase $40,490.00 worth of vehicles from the auction and for Mr. Farah to sell said vehicles and

return the purchase price and 50% of the profits to Mr. Abunadi formed a legal and binding contract (the

"Vehicle Contract"),

4

6

9

10

11

12

13

14

15

16

17

18

19

20

21

The February 25, 2011 agreement between Mr. Abunadi and Mr. Farah for Mr. Abunadi

to pay the sum of $135,000.00 in exchange for 50% interest in the Pahrump Properties and 50% of the

rental income formed a legal and binding contract (the "Pahrump Properties Contract").

Plaintiff performed or was excused from performing all other obligations under the

Vehicle Contract and the Pahrump Properties Contract,

Mr. Farah materially breached the Vehicle Contract when he refused to pay Mr. Abunadi

the $40,490.00 Mr. Abunadi invested to purchase the vehicles from the car auction on January 14, 2011

and 50% of the profits Mr. Farah derived from the sale of said vehicles.
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Mr. Farah materially breached the Pahrump Properties Contract because he refused to

2 convey to Mr. Abunadi 50% interest in the Pahrump Properties and has renounced Mr. Abunadi's 50%

3 interest in the Pahrump Properties.

As a direct and proximate result of Mr, Farah's breach of the Vehicle Contract and

5 Pahrump Properties Contract (collectively the "Agreements"), Plaintiff sustained actual, consequential,

6 and special damages in excess of $10,000.00.

As a direct and proximate result of Mr. Farah's illegal and wrongful conduct, Plaintiff

8 had to retain the services of an attorney to file this action. Therefore, Plaintiff is entitled to an award ofj

9 reasonable attorney's fees and costs of suit. ]

41.1

42.4

43.7

SECOND CLAIM FOR RELIEF10

(Tortious Breach of Contract v. Mr. Farafa)11

44. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 43 above

as if fully incorporated herein.

12

13

14 45. The Agreements between Mr. Abunadi and Mr. Farah are valid and enforceable.

46. All of the obligations of Mr. Abunadi under the Agreements were performed or excused.15

47. As fully described herein, Mr. Farah breached the Agreements by repudiating them and16

usurping their benefits for his own personal benefit.

Mr, Farah's material breach of the Agreements was unreasonable and was calculated to

cause harm to Mr. Abunadi and to deprive Mr. Abunadi of the benefits created in the subject matter of

the Agreements.

17

48.18

19

20

21 49. As the direct and proximate result of Mr. Farah's tortious breach of the Agreements, Mr.

Abunadi has suffered and will continue to suffer actual, special and consequential damages in an amount22

23 far in excess of Ten Thousand Dollars ($10,000.00).

Ordinary contract damages will not adequately compensate Mr. Abunadi for the injuries

sustained as a result of Mr. Farah's conduct. Therefore, Mr. Abunadi is entitled to recover damages in

tort.

50.24

25

26

51. Ordinary contract damages will not hold Mr. Farah fully accountable for his misconduct

towards Mr. Abunadi.

27

28
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The misconduct by Mr. Farah, as fully described herein, was fraudulent, malicious, and

2 || oppressive under NRS 42.005. Therefore, Mr. Abunadi is entitled to an award of punitive damages.

Mr, Abunadi has been compelled to engage the services of attorneys to prosecute this

4 action and is entitled to an award of attorney's fees and costs incurred herein.

1 52.

3 53.

THIRD CLAIM FOR RELIEF5

(Breach of the Implied Covenant of Good Faith and Fair Dealing v. Mr. Farah)

54. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 53 above

6

7

as if fully incorporated herein.

55. There exists in law and all contracts a covenant of good faith and fair dealing,

56. Mr. Farah breached the covenant of good faith and fair dealing as relating to the

Agreements by engaging in conduct described in this Complaint,

57. As a direct and proximate result of Mr. Farah's misconduct, Plaintiff has suffered actual,

special, and consequential damages in excess of $10,000.00.

58. As a further, direct, and proximate result of Mr. Farah's breach of the Agreements,

Plaintiff has been compelled to retain attorneys to prosecute this action. Therefore, Plaintiff is entitled

to an award of attorney fees.

9

10

11

12

13

14

15

16

FOURTH CLAIM FOR RELIEF17

18 (Rescission-Fraud in the Inducement v. Mr, Farah)

59. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 58 above

as if fully incorporated herein.

19

20

21 At the time the Agreements were entered into, Mr. Farah made false representations to

Mr. Abunadi as set forth above and regarding Ms intent to abide by and perform the obligations set forth

in the Agreements.

60.

22

23

At the time the Agreements were entered into, Mr. Farah knew that his representations,

which are set forth above, and regarding his ability to comply with the Agreements were false.

By making the false representations to Mr. Abunadi, Mr. Farah intended to cause/induce

Mr. Abunadi to agree to, among other things, the formation of the Agreements and transfer nearly

24 61.

25

26 62.

27

$178,000.00 in vehicles and cash to Mr. Farah.28
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Mr, Abunadi justifiably relied on Mr. Farah's misrepresentations and entered into the63.1

2 Agreements in good faith.

As a direct and proximate result of the misrepresentations of Mr. Farah and Mr,

4 Abunadi's justifiable reliance thereon, Mr, Abunadi has suffered actual, special, and consequential

3 64.

5 damages in excess of $10,000,00.

The conduct by Mr, Farah, as described herein, constitutes fraud in the inducement

7 entitling Mr, Abunadi to the equitable remedy of rescission of the Agreements, which would place Mr,

8 Abunadi in the position he occupied prior to the formation of the Agreements,

Upon rescission of the Agreements, Mr. Abunadi would be entitled to re-possession of

10 his $40,490,00 used to purchase the vehicles from tire car auction on January 14, 2011 and the

6 65,

9 66,

$135,300,00 Mr. Abunadi wired to Mr. Farah for 50% interest in the Pahrump Properties,11

12 As a further, direct, and proximate result of Mr. Farah's fraudulent conduct, Mr, Abunadi

has been compelled to retain attorneys to prosecute this action. Therefore, Mr, Abunadi is entitled to an

award of attorneys' fees.

67.

13

14

15 FIFTH CLAIM FOR RELIEF

16 (Intentional Misrepresentation v, Mr, Farah)

68. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 67 above

as if fully incorporated herein.

69. Mr. Farah made unequivocal promises on January 14, 2011 and February 25, 201 Ito

Mr. Abunadi that he would perform certain obligations in exchange for Mr. Abunadi paying Mr. Farah

approximately $175,000.00 in personal property and cash,

70. Mr. Farah's false and misleading statements to Mr. Abunadi were intended to

cause/induce Mr, Abunadi to give up his interest and possession of approximately $175,000.00 in j

personal property and cash.

17

18

19

20

21

22

23

24

25 Mr. Abunadi justifiably relied on the representations of Mr. Farah by agreeing to the

terms of the Agreements in exchange for payment of approximately $175,000.00 in personal property

and cash to Mr. Farah.

71.

26

27

28
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72, Mr, Farah failed to perform, among other things, his obligations under the Agreements

2 as described in this Complaint.

1

3 Mr. Abunadi's demands to Mr. Farah to comply with the terms and spirit of the73.

4 Agreements have proved futile.

At the time the parties entered into the Agreements, Mr. Farah had no intention of

6 complying with and/or performing his obligations in the Agreements.

As a direct and proximate result of the misrepresentations of Mr. Farah and Mr.

Abunadi's justifiable reliance thereon, Mr. Abunadi has suffered actual, special, and consequential

5 74.

7 75,

9 damages in excess of $10,000.00.

10 The conduct by Mr, Farah, as described herein, was fraudulent, malicious, and

oppressive under NRS 42.005, entitling Mr. Abunadi to an award of punitive damages.

As a further, direct, and proximate result of Mr, Farah' s fraudulent conduct, Mr.

Abunadi has been compelled to retain attorneys to prosecute this action. Therefore, Mr. Abunadi is

entitled to an award of attorneys' fees.

76.

11

12 77.

13

14

SIXTH CLAIM FOR RELIEF15

(Civil Conspiracy v. Mr, Farah and Ms. Ghanim)

78, Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 77 above

as if fully incorporated herein.

79. Mr, Farah and his wife, Ms. Ghanim, for their own financial gain, by acting in concert,

intended to accomplish an unlawful objective for the purposes of harming Mr. Abunadi.

As a direct and proximate result of the misconduct by Mr, Farah and Ms. Ghanim and

each of them, Mr, Abunadi has suffered actual, special, and consequential damages in excess of

16

17

18

19

20

80.21

22

$10,000.00.23

The conduct by Mr. Farah and Ms. Ghanim and each of them, as described herein, was

fraudulent, malicious, and oppressive under NRS 42.005, entitling Mr. Abunadi to an award of punitive

81.24

25

damages.26

As a further, direct, and proximate result of the misconduct by Mr. Farah and Ms,

Ghanim and each of them, Mr. Abunadi has been compelled to retain attorneys to prosecute this action.

Therefore, Mr. Abunadi is entitled to an award ofattorneys' fees.

82.27

28
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EIGHTH CLAIM FOR RELIEF1

(Conversion v. Mr, Farah and Ms. Ghanini)

83. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 82 above

2

3

4 as if fully incorporated herein.

5 84. Mr. Farah and Ms. Ghanim and each of them have willfully exerted dominion and control

6 of nearly $175,000.00 in personal property and cash, which Mr. Abunadi is entitled to possess.

The conduct of Mr. Farah and Ms. Ghanim has denied Mr. Abunadi rights in nearly

8 $175,000.00 in personal property and cash of which Mr. Abunadi was defrauded out of and Mr. Abunadi

85.7

9 is entitled to possess.

10 The conduct by Mr, Farah and Ms. Ghanim, as described herein, was fraudulent,

malicious, and oppressive under NRS 42.005, entitling Mr. Abunadi to an award of punitive damages.

As a direct and proximate result of the misconduct of Mr. Farah and Ms, Ghanim, Mr.

Abunadi sustained actual, special, and consequential damages in excess of $10,000.00.

As a further, direct, and proximate result of the misconduct of Mr. Farah and Ms.

Ghanim, Mr. Abunadi has been compelled to retain attorneys to prosecute this action. Therefore, Mr.

Abunadi is entitled to an award of attorneys' fees.

86.

11

12 87.

13

14 88.

15

16

NINTH CLAIM FOR RELIEF17

18 (Unjust Enrichment v, Mr, Farah and Ms. Ghanim)

89. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 88 above19

20 as if fully incorporated herein.

Against fundamental principles of justice, equity, and good conscience, Mr, Farah and

Ms. Ghanim presently retain control of money and property, valued at nearly $175,000.00, which

belongs to Mr. Abunadi and have deprived Mr. Abunadi of its possession, use, and enjoyment.

As a direct and proximate result of the misconduct of Mr. Farah and Ms, Ghanim, Mr.

Abunadi has sustained actual, special, and consequential damages in excess of $10,000,00.

As a further, direct, and proximate result of the misconduct of Mr. Farah and Ms,

Ghanim, Mr. Abunadi has been compelled to retain attorneys to prosecute this action. Therefore, Mr.

Abunadi is entitled to an award of attorneys' fees.

21 90.

22

23

24 91.

25

26 92.

27

28
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TENTH CLAIM FOR RELIEF1

(Accounting and Constructive Trust v. Mr, Farah and Ms. Ghanim)

93. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 92 above

4 | as if fully incorporated herein.

2

3

Mr. Farah and Ms. Ghanim owed a duty to Mr. Abunadi to make available for inspection

6 | their bookkeeping records for the Pahrump Properties.

Mr. Abunadi is entitled to the imposition of a constructive trust on the Pahrump

5 94.

95.7

Properties, all profits earned from the Pahrump Properties, and interests and proceeds thereof.

ELEVENTH CLAIM FOR RELIEF

(Declaratory Relief v, Mr, Farah and Ms, Ghanim)

9

10

96. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 95 above

as if fully incorporated herein.

97. The Agreements entered into between the parties set forth the respective rights and

obligations of the various parties.

A controversy has arisen as to the rights and obligations of the parties under the

11

12

13

14

15 98,

16 Agreements.

17 99. Mr. Abunadi is entitled to a declaration from this Court that (1) Mr. Farah failed to honor

his obligations under the Vehicle Contract and the Pahrump Properties Contract; (2) Mr. Abunadi is

entitled to a recovery of $40,490.00 plus 50% of all profits earned from the sale of the vehicles Mr.

Abunadi transferred to Mr. Farah on January 14, 2011; (3) Mr, Abunadi is entitled to a 50% ownership

interest in the Pahrump Properties; and (4) Mr. Abunadi is entitled to 50% of all net income Defendants

derived from the Pahrump Properties since February 25, 2011.

100. Mr. Abunadi has been compelled to engage the services of an attorney to prosecute this

action and, as special damages, is entitled to an award of attorney's fees and costs incurred herein.

TWELFTH CLAIM FOR RELIEF

18

19

20

21

22

23

24

25

26 (Injunctive Relief v. Mr, Farah and Ms. Ghanim)

101. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 10027

28 above as if fully incorporated herein.
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102. Defendants have engaged in conduct specifically designed to deprive Mr. Abunadi of his

2 fifty percent (50%) interest in the Pahrump Properties and in the $40,490.00 plus 50% of all profits

3 Defendants earned from the sale of the vehicles Mr. Abunadi transferred to Mr, Farah on January 14,

4 2011.

1

103. Defendants are presently continuing in the acts complained of herein, all to Plaintiffs5

6 irreparable harm.

104. Plaintiff has no adequate remedy at law in that:

Defendants should not be allowed to assert unfettered ownership over the

9 Pahrump Properties or take any action based thereupon until the rights of Plaintiff can be determined by

10 this Court;

7

a.

It is extremely difficult to ascertain the amount of damages that will afford

Plaintiff adequate relief for the acts complained of herein;

Plaintiff will be compelled to prosecute a multiplicity of actions, one each time

Defendants attempt to enter into an agreement to sell/lease the RV Lot and/or the Residential Lot;

Unless the wrongful conduct of Defendants is restrained and enjoined, Plaintiff's j

interest in the RV Lot and the Residential Lot will be irreparably injured through the loss of large sums!

of money Plaintiff is legally and equitably entitled to.

105. As a direct and proximate result of the continued wrongful conduct by Defendants, there

is and will continue to be an actual irreparable harm suffered by Plaintiff.

106. Plaintiff has no adequate remedy at law and will continue to suffer irreparable injury and

loss resulting from Defendants' actions unless this Court enters an Order enjoining Defendants and any

person or entity in act of concert or participation with them from committing any of the acts herein

complained of, including:

b.11

12

13 c.

14

d.15

16

17

18

19

20

21

22

23

Any attempt to sell, transfer, and/or convey the RV Lot and the Residential Lot;24 a.

and25

b. Any attempt to lease and/or encumber the RV Lot and the Residential Lot.26

27 THIRTEENTH CLAIM FOR RELIEF

(Attorneys' Fees/Special Damages v. Mr. Farah and Ms. Gtianim)28

Page 13 of 16

JA002854



107. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 1061

2 above as if fully incorporated herein.

3 108. As a result of the conduct of Defendants, and each of them, Mr. Abunadi sustained

4 damages including, but not limited to, attorneys' fees and costs for the prosecution, legal advice, and

5 representation herein.

109. Mr. Abunadi was forced to retain the services of attorneys to prosecute this matter.6

110. Mr, Abunadi seeks recovery ofattorneys' fees, costs, and expenses.

WHEREFORE, Mr, Abunadi prays for judgment against Mr, Farah and Ms. Ghanim, jointly

7

9 and/or severally, where applicable as follows:

For compensatory damages in a sum according to proof at trial;

For special damages in a sum according to proof at trial;

For punitive damages in a sum according to proof at trial;

For interest and pre-judgment interest at the statutory rate until the amount of

10 a.

b.11

12 c.

d.13

judgment is paid in full;14

For a declaration that (1) Mr, Farah failed to honor his obligations under the Vehicle

Contract and the Pahrump Properties Contract; (2) Mr. Abunadi is entitled to recover $40,490.00 plus

50% of all profits earned from the sale of the vehicles Mr. Abunadi transferred to Mr. Farah on January

14, 2011; (3) Mr. Abunadi is entitled to a 50% ownership interest in the Pahrump Properties; and (4)

Mr. Abunadi is entitled to 50% of all net income Defendants derived from the Pahrump Properties since

February 25, 2011.

15 e.

16

17

18

19

20

For injunctive relief enjoining Mr, Farah, Ms. Ghanim, and any person or entity in act

of concert or participation with them from committing any of the acts herein complained of, including,

but not limited to, any attempt to lease, encumber, transfer, assign, sublease, dispose, hypothecate,

pledge, refinance, and/or sell the subject RV Lot and Residential Lot;

f.21

22

23

24

///25

///26

///27

///28
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g. For attorney's fees and costs of suit incurred; and

h. For such other and farther relief as the Court may deem appropriate.

1

2

DATED this 11th day of September, 2012.3

4
Jesse Sbaih & Associates, Ltd.

5

/s/ Jesse M. Sbaih 	

Jesse M. Sbaih (#7898)

Ines Olevic-Saleh (#11431)

170 South Green Valley Parkway, Suite 280

By6

7

8
Henderson, Nevada 89012

Attorneys for Plaintiff9

10

11 !£.

1 1
1 ^ ISAM ABUNADI, by and through the law firm of Jesse Sbaih & Associates, Ltd., hereby

13
demands a jury trial of all issues in the above-captioned matter.

14
DATED this 1 1th day of September, 2012.

15

Jesse Sbaih & Associates, Ltd.
16

17
By /§/ Jesse M, Sbaih 	

Jesse M. Sbaih (#7898)

Ines Olevic-Saleh (#11431)

170 South Green Valley Parkway, Suite 280

18

19

Henderson, Nevada 89012
20 Attorneys for Plaintiff

21

22

23

24

25

26

27

28
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VERIFICATION
. *nni .i.v> fin 'ifrri^Wiw<>w^

I

2

3 STATE OF CALIFORNIA )

4 ! COUNTY OF SAN DIEGO )
) ss:

5
I, Isarn Abunadf am the Plaintiff in the above-eaptioned action and I have reviewed the

foregoing Verified Complaint and the contents thereof. The contents in the Verified Complaint are true

to the best of my own knowledge including those matters stated on information and belief, of which I

believe to be true.

6

7

8

Zf

4 m/[h j
4 W S $

9

/
f10

ivy»w^ %*>•**»»» »•

!ISAM ABbmA
SUBSCRIBED AND SWORfCto before me
this day of ,2012.«* ,i i 1 1 			 wvv\%»"12

,-•*13 /
/

"Mil**%•

14 NOTARY PUBLIC in and for said
id State
/

CounSy^i
15

16

17 Stage? California
Ceuf%of	

&!tooriMMids«mi^(sra%msdItetemscmM„	II

m
R KESUMA I

Semmfsslsis # 1931083 I
Notary PuWte . California z

Blvtraids Oouaty
My Somm. Eaglfos Apr 17, 2015

OOtx

m18

z
>19

prowsS temcm flie basis ofsstsifestosy ©Wara to to 8® ptsws{^
#sO£p£&3?Bd 		

<c
Stetoa	

20

21

22

23

24

25

26

27

28
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Or; 3 15 Defendant.
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Plaintiffs' Opposition ("Opposition") to defendant Pardee Homes of Nevada's

("Pardee") Motion for Partial Summary Judgment ("Motion") fails because Plaintiffs

cannot establish that a claim for an accounting is a legally recognized cause of action

under Nevada law, not simply a remedy. This is the same result that this Court reached

in Isam Abunadi v.lsaac Farah, et ah. Case No. 668168, holding that an accounting is a

remedy, not a legal cause of action. Plaintiffs acknowledge that their claim is founded

upon an alleged breach of the Commission Agreement. Opposition 1:4-61 ("Pardee, by

virtue of contracting with Plaintiffs' predecessors in interest, owe Plaintiffs a duty to

properly account for the land transactions at Coyote Springs affecting Plaintiffs'

commission payments."). Plaintiffs' Opposition makes clear that one of the "remedies"

19

20

21

22

23

24

25

26

27

28

1

JA002858



that Plaintiffs seek for the alleged breach of contract is an accounting.

Plaintiffs effectively concede that an accounting is a remedy.

Therefore,1

2

3 Plaintiffs falsely claim that Pardee changed its argument regarding Plaintiffs'

4 accounting cause of action. Wrong. In its original motion for summary judgment

5 Pardee argued: "Put simply, access to information and documents obviates the need

6 for a cause of action for an accounting. Moreover, without owing any obligation to

7 Plaintiffs, Pardee has no duty to account for anything." See Pardee's Motion for

8 Summary Judgment filed on October 24, 2012. Those were a summary of Pardee's

9 two arguments. And in its reply, Pardee argued: "Plaintiffs have failed to establish that

10 Pardee breached the Commission Agreement. Therefore, Plaintiffs claim for . . .

11 accounting . . . fall[s] as a matter of law. See Pardee's Reply in Support of Motion for

12 Summary Judgment. Pardee's position has never changed. Pardee continues to
<T - o
> ;< :C £
q ||| 13 believe that Plaintiffs cannot prove a "breach" of the Commission Agreement. Without

a breach, Plaintiffs get no remedy - damages or an accounting. But that does not

Q2?! 15 change the fact that an accounting is a remedy.

When the Court pronounced its ruling in the Abunadi case on July 9, 2013, the

Court confirmed that an accounting is not a separate cause of action, only a remedy.

77 8 18 This case is no different than the Abunadi case. Therefore, it is appropriate for the

19 Court to take the same approach and analysis regarding the accounting cause of action

20 in this case as it did in Abunadi.
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21 I. Plaintiffs' Opposition Fails to Establish that Their Claim for an Accounting

is Anything More than a Duplicative Claim for Breach of Contract.22

23 Plaintiffs attempt to distract the Court's attention from the single issue before the

Court. Plaintiffs advance the false allegation that Pardee refused to provide Plaintiffs

with relevant information regarding the land transactions at Coyote Springs.

Specifically, Plaintiffs allege that Pardee failed to inform Plaintiffs of the various

amendments to the Amended and Restated Option Agreement. If accepted at face

value, this allegation is the basis of Plaintiffs' allegation that Pardee breached the

24

25

26

27

28
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Commission Agreement. The specific requirements set forth in the Commission

Agreement are as follows:

Pardee shall provide to each of you a copy of each written option exercise
notice given pursuant to paragraph 2 of the Option Agreement, together
with information as to the number of acres involved and the scheduled
closing date. In addition, Pardee shall keep each of you reasonably
informed as to all matters relating to the amount and due dates of your
commission payments.

1

2

3

4

5

6

See Commission Agreement (Exhibit A) at p.2.

Put plainly, after Pardee paid commissions on the $84 Million Purchase Property

Price, Pardee had no duty to provide Plaintiffs with any documents or amendments to

the AROA unless it involved the actual purchase of Option Property, as defined in

paragraph 2 of the AROA. The various amendments to the AROA referenced in the

Plaintiffs' Opposition had absolutely nothing to do with the purchase of Option Property

as defined in paragraph 2 of the AROA. Therefore, Pardee's duty to provide copies of

"each written exercise notice" along with information "relating to the amount and due

dates of [their] commission payments" was never triggered.

7

8

10

Dl ii
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6w 13

7: *

\ 3 £ i c

15
But the Court need not resolve these issues to resolve Pardee's present motion

for partial summary judgment. That raises the single issue of whether an accounting is

a remedy or a separate legal cause of action.

Plaintiffs' Opposition Fails to Establish that Claim for Accounting In This

Case Is a Proper Cause of Action Rather than a Remedy.

H 16
<

s ?: .

2 ••• £ r 17
07 5:

r\ 0
n 8 18

II.
19

20

Plaintiffs cite to a handful of cases in an attempt to justify their position that an

Notably, they cite to

The Nevada Supreme

21

accounting is a legal cause of action rather than a remedy.

Botsford v. Van Riper. 33 Nev. 156, 110 P.705, 712 (1910).

Court in Botsford confirmed that there are multiple remedies for breach of contract, jd.

One of those remedies is an accounting. That decision confirms this Court was correct

in Abunadi in holding that accounting is a remedy, not a separate legal claim for relief.

That decision applies to the case at bar.

22

23

24

25

26

27

28
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At common law, a claim for an "account" was typically used "to compel one

occupying a confidential relationship to render over to the other that which was his

Peoples Finance & Thrift Co. of Visalia v. Bowman. 58 Cal.App. 2d 729, 137

1

2

due."3

4 P.2d 729, 732 (Cal.App. 1943). Further, such an equitable proceeding was deemed

5 appropriate "where ... the accounts are so complicated that an ordinary legal action

6 demanding a fixed sum is impracticable." Civic Western Corp. v. Zila Industries, Inc.,

7 66 Cal.App.3d 1, 135 Cal.Rptr. 915, 923 (Cal.App. 1977). This case involves neither a

8 confidential relationship, nor a complex accounting that would justify or support an

9 independent cause of action for an accounting. Plaintiffs have not made their

. 10 allegations. Those would be the additional reasons why Plaintiffs are not entitled to

2
O I 11 the remedy of an accounting for any alleged breach of contract.

^ ... 12

GO *

Plaintiffs cite to Glue-Fold, Inc. v. Slautterback Corp. for the notion that a cause

of action for an accounting is distinguishable from a cause of action for constructive

trust and is available to a wronged fiduciary. 82 Cal. App. 4th 1018, n.3, 98 Cal Rptr. 2d

661 (Cal. App. 2000). That case is distinguishable because no fiduciary relationship

exists between Pardee and Plaintiffs. The relationship between Pardee and Plaintiffs is

an arms-length business relationship governed by the Commission Letter Agreement.

At no time did Pardee owe Plaintiffs any fiduciary duty. In fact, Plaintiffs have not

even alleged such a duty existed in this case.

3X.

65S!' 13

73 *

\ 3 £ i c

15
H 16
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r\ *
n 8 18

19

20 The cases cited by Plaintiffs from the United Stated District Court, District of

Nevada, are also distinguishable from this case. In Oracle USA, Inc. v. Rimini Street.

Inc.. 2:1 0-CV-001 06-LRH-PAL, 2010 WL 3257933, at *6 (D. Nev. Aug. 13, 2010), in

allowing an accounting claim to withstand a motion to dismiss, the court clarified that an

accounting claim is typically allowed where a fiduciary relationship exists, but may

be extended to nonfiduciaries where "dealings between the parties are so complex that

an equitable master, and not a jury, is required to sort out the various dealings between

the parties." jd., quoting Leonard v. Optimal Payments, Ltd. (In re Nat'l Audit Def.

Network), 332 B.R. 896, 918-19 (Bankr.D.Nev 2005).

21

22

23

24

25

26

27

28 In considering a motion to
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dismiss, the court allowed the claim to stand because the record before the court was

insufficient to determine the full relationship between the parties, jd.

1

2

3 Likewise, in Mobius Connections Group, INc. v. Techskills, LLC, No. 2:10-CV-

4 01678-GMN-RJJ, 2012 WL 194434, at *8 (D. Nev. Jan. 23, 2012), the court allowed the

5 accounting claim because a fiduciary relationship existed between the parties. jd.

6 Also, the operative contract between the parties allowed the plaintiff to receive a

V percentage of monies collected by defendant. jd. Because the monies were collected

8 and held, plaintiffs were entitled to review the defendant's cash collections and

9 expenses on a quarterly basis, jd. In this case, Plaintiffs are entitled to commissions

10 only if Pardee purchases Option Property at Coyote Springs. If such a transaction

11 takes place, the title company, not Pardee, will handle the transaction and make the

12 necessary commission payments to Plaintiffs. Once again, Plaintiffs have not
<r o

> ;< :C £
q ||| 13 alleged that the transactions are so complex that an accounting is necessary.

Finally, the California cases cited by Plaintiffs further bolster the notion that a

15 claim for accounting is only justifiable in limited circumstances where there is a special

relationship between the parties and the dealings are so complex that the balance due,

if any, can only be ascertained by a formal accounting. These are not the

8 18 circumstances or the allegations of this case.
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1 Simply put, an accounting is a remedy that is being requested as a consequence

of Plaintiffs' allegation that Pardee breached a contract. The legal cause of action is

breach of contract. The remedy is accounting. Since an accounting is not a separate

legal cause of action, Plaintiffs' first claim for relief must be dismissed.

RESPECTFULLY SUBMITTED this 1 6th day of September, 201 3.

2

3

14

5

6

7 Mcdonald carano wilson llp

8

/s/ Pat Lundvall
9

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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25

26

Pardee's motion is timely because of the changes to the start of trial in this matter.
Moreover, the Court has never held Plaintiffs' to the timeframes set forth in the Scheduling
Order because of the changes to the trial calendar. Surely the Court would not treat Pardee any

different under the exact same circumstances.
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1
CERTIFICATE OF SERVICE

2
I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

and that on the 16th day of September, 2013, I served a true and correct copy of the

foregoing REPLY IN SUPPORT OF DEFENDANT'S MOTION FOR PARTIAL

SUMMARY JUDGMENT via hand delivery on the following:

James J. Jimmerson
James M. Jimmerson
JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
Las Vegas, NV 89101
Attorney for Plaintiffs
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AND RELATED CLAIMS19

20

Plaintiffs' Opposition ("Opposition") to defendant Pardee Homes of Nevada's

("Pardee") Motion in Limine to Exclude Plaintiffs' Claim for Attorneys' Fees as an

Element of Damages (MIL #1) ("Motion") fails because under Nevada law attorneys'

fees cannot be recovered as an element of damages in this breach of contract case.

Plaintiff's claim that they are entitled to attorneys' fees as an element of their

damages is based on an alleged breach of the Commission Agreement. Plaintiffs claim

that Pardee failed to provide requested information to Plaintiffs - information Pardee

contends had nothing to do with any commissions earned by Plaintiffs - which forced

21

22

23

24

25

26

27

28
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1 Plaintiffs to seek counsel and file suit. The problem with this premise is that while it

2 accurately describes the allegations of a typical breach of contract case, they are not

3 allegations involving the special limited circumstances described by the Nevada

4 Supreme Court which may warrant a claim for attorneys' fees as an element of

5 damages, rather than as a cost of litigation. Because this is a straight forward breach

6 of contract case, Plaintiffs should be barred from claiming and presenting evidence of

7 their attorneys' fees as an element of their alleged damages at trial.

In Sandy Valley Assoc. v. Sky Ranch Estates Owners Assoc., the seminal case

9 on this particular issue, the Nevada Supreme Court discussed the difference between

10 attorneys' fees as a cost of litigation and attorneys' fees as an element of damages.

11 See id., 117 Nev. at 955, 35 P. 3d at 968-969. The court acknowledged that attorneys'

12 fees cannot be recovered as a cost of litigation unless authorized by agreement,

q ||| 13 statute, or rule. See id., 117 Nev. at 956, 35 P. 3d at 969 (internal citation omitted). "As

8

Dl
GO *

7 <

§X.

an exception to the general rule, a district court may award attorney fees as special

r srsp: 15 damages in limited circumstances." Horqan v. Felton. 123 Nev. 577, 583, 170 P.3d

982, 986 (2007) (emphasis added).

The Nevada Supreme court has clarified that attorneys' fees may be awarded as

n 8 18 special damages in only a narrow handful of circumstances, such as: third-party actions

19 involving title insurance or bonds, insurance or indemnity actions, slander of title

20 actions, malicious prosecution, trademark infringement, or false imprisonment. See

21 Sandy Valley, 117 Nev. at 957-58, 35 P. 3d at 970; see also Horqan. 123 Nev. at 586

22 87. 170 P.3d at 988-89; see also Revburn Lawn & Landscape Designers, Inc. v. Plaster

23 Dev. Co.. Inc.. 1 27 Nev. Adv. Op. 26, — , 255 P.3d 268, 279 n. 1 1 (Jun. 2, 201 1 ).

As the Court is aware, this case involves a written contract which contains a

25 provision whereby the prevailing party may seek an award of its attorneys' fees. In

26 other words, the parties expressly agreed upon the circumstances under which

27 attorneys fees can be recovered. Therefore, unless this case fits a narrow exception to

7: *
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1 the general rule, attorneys' fees may be sought as a cost of litigation at the conclusion

2 of trial through post-trial motion practice.

Plaintiffs argue that Nevada law allows attorneys' fees as special damages in

4 this case because "Plaintiffs were only able to get the documents and information they

5 were entitled to once they filed suit and were granted the tools of discovery to get some

6 of those records." See Opposition, at 8:18-21. Plaintiffs cite to the Sandy Valley and

7 Horqan decisions to support this position. This is a crude stretching of Nevada law. In

8 interpreting Sandy Valley, the Horqan decision is very careful to limit, not expand, the

9 types of cases that would warrant attorneys' fees as special damages. For example, an

10 action to quiet or clarify title does not rise to the level to warrant attorneys' fees as

11 damages. Horqan. 123 Nev. at 587, 170 P. 2d at 988. Rather, attorneys' fees are

12 available only in slander of title cases. ]d., 123 Nev. at 587, 170 P. 2d at 988. As

q |p 13 quoted by Plaintiffs in the Opposition, the Horqan decision makes it clear that in order

3

Dl
GO *

7 <

§X.

to support the proposition that attorneys' fees are available as special damages, there

r s 15 must be elements of "intentional malicious acts" and "calculated action" on the part of a

defendant that forced the plaintiff into litigation. 123 Nev. at 585-86, 170 P.2d at 987-88

(internal quotation omitted); see also Plaintiffs' Opposition, at 8:3-10.

Plaintiffs cannot prove, nor have they even alleged, that Pardee acted

19 intentionally or maliciously to hide information and documents from Plaintiffs. The

20 evidence in this case shows that Plaintiffs were provided with information and

21 commission payments until every dollar of the commissions owed to them under the

22 Commission Agreement was paid. Then, when Plaintiffs began inquiring about other

23 takedowns, Pardee explained to them (on multiple occasions) that no such exercise of

24 Option Property had occurred. Pardee believed it was acting within its contractual right

25 to do so. There has been no evidence produced in this case that shows that Pardee

26 acted in a calculated, intentional, or malicious manner when dealing with Plaintiffs. The

27 timely commission payments and multiple communications regarding the status of the

28 project indicate the opposite. Therefore, this is not the type of case that warrants

7: *
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1 attorneys' fees as special damages. Rather, the attorneys' fees provision in the

2 Commission Agreement allows for attorneys' fees and costs to the prevailing party,

3 which is a determination that out of necessity will be made post trial, not during the trial.

4 In sum, the Court should grant Pardee's Motion.

DATED this 1 6th day of September, 201 3.5

Mcdonald carano wilson llp6

7 /s/ Pat Lundvall

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP
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foregoing REPLY IN SUPPORT OF DEFENDANT'S MOTION IN LIMINE TO

EXCLUDE PLAINTIFFS' CLAIM FOR ATTORNEYS' FEES AS AN ELEMENT OF

2

3

4

5

DAMAGES via U.S. Mail on the following:6

7

James J. Jimmerson
Lynn M. Hansen
James M. Jimmerson
JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
Las Vegas, NV 89101
Attorney for Plaintiffs
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AND RELATED CLAIMS
19

20
1

Plaintiffs' Opposition ("Opposition") to defendant Pardee Homes of Nevada's

("Pardee") Motion in Limine to Exclude Plaintiffs' Claim for Damages in the Form of

Compensation for Time (MIL #2) ("Motion") fails because Nevada law does not allow for

21

22

23

24

25

1
Plaintiffs filed their original Opposition to Defendant's Motion in Limine to [Exclude]

Plaintiffs' Claim for Damages in the Form of Compensation for Time (MIL #2) on March
20, 2013. On July 22, 2013, Plaintiffs filed a Supplemental Opposition to Defendant's
Motion in Limine to [Exclude] Plaintiffs' Claim for Damages in the Form of
Compensation for Time (MIL #2). Both briefs will be referred to collectively as the
"Opposition."
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1 parties to recover damages related to compensation for their alleged time investigating

2 and/or litigating their claims..2

In the Opposition, Plaintiffs also fail to establish that the parties' potential

4 personal time commitments were reasonably contemplated when they executed the

5 Commission Letter Agreement. Without such, their claim for damages in the form of

6 compensation for their alleged time and effort is inappropriate. See Hilton Hotels Corp.

7 v. Butch Lewis Prods., 109 Nev. 1043, 1046 (1993); see also Las Vegas Oriental, Inc.

8 v. Sabella's of Nevada, Inc., 97 Nev. 311, 313, 630 P. 2d 255, 256 (1981). In fact,

9 Plaintiffs apparently had not contemplated this element of alleged damages until

10 several months into discovery, and was not articulated until Plaintiffs produced their

11 Seventh Supplement to NRCP 16.1 Disclosure of Witnesses and Documents, a copy of

12 which was attached as Exhibit B to the Motion. In sum, Pardee could not possibly

q |p 13 foresee that Plaintiffs would request documents and information to which they were not

3

Dl
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§X.

entitled, let alone foresee that Plaintiffs might seek compensation for their alleged time

r s 15 and effort to obtain such documents and information.

In deposition, Mr. Wolfram attempted to morph Pardee's duty to keep Plaintiffs

reasonably informed into a duty to compensate Plaintiffs for their time and efforts.

Q. Is there any language within the commission agreement that
suggests to you that you are entitled to be compensated for your
time and your efforts?
A. Well, to me it infers it when it says, You are to be kept reasonably
informed. The minute I wasn't reasonably - be informed, then I - and no
one would tell me - and I mean to tell you, I really tried to work with
Pardee and their attorneys over there. That's the reason I had to get an
attorney, because nobody would work with me. After I was reasonably
informed, I wouldn't be here. It's as simple as that.
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19

20

21

22

23
See Transcript of Deposition of James Frederick Wolfram ("Wolfram Depo."), a copy of

which is attached hereto as Exhibit A, at 13:5-15. This is a crude stretching of the clear
24

25

26

2 Pardee clearly objects to Plaitniffs' claim for compensation for their time and effort as
an element of their alleged damages in the case. However, if the Court deems such a
claim permissible in this case under Nevada law, Pardee has asserted a Counterclaim
for its time and effort damages as well.
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1 and unambiguous language in the Commission Letter Agreement. Put simply, this

2 misinterpretation of the Commission Letter Agreement is not enough to establish that

3 time and effort damages was reasonably contemplated by the parties when they

4 executed the Commission Letter Agreement. Therefore, Plaintiffs should be precluded

5 from seeking such damages at trial.

Plaintiffs cite two cases in their Opposition (p.4 fn. 2) to support of their claim

7 that Plaintiffs are entitled to compensation for time and effort as an element of their

8 damages. However, both cases are clearly distinguishable from this case. In Gray v.

9 Don Miller & Assoc., Inc., a prospective buyer relied on false misrepresentations made

10 by a real estate broker. 35 Cal. 3d 498, 502, 674 P. 2d 253, 254 (Cal. 1984). The

11 broker falsely told the buyer that a seller of real property had accepted the buyer's offer.

12 ]d- In reliance on the broker's misrepresentations, the buyer expended time and effort

Oil! 13 planning how to use the property. Id. at 504, 256. The California Supreme Court

6

Dl
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upheld the trial court's decision that the buyer's reliance was justified and that the buyer

r s r sG 15 could recover damages from the buyer's time spent planning a business to operate on

the site. ]d. The holding in Gray affirming the award of damages for the plaintiff's time

was directly linked to the finding of the defendant's fraud. The holding in Gray does not

n ® 18 stand for the proposition that a party can recover damages for its time and effort spent

19 preparing for litigation when the party thinks the other party is in breach of the

20 underlying contract. In the instant case, there are no allegations of fraud against

21 Pardee. Their claim for compensation is related to the time they spent when they

22 thought Pardee was in breach of the Commission Letter Agreement.

Like Gray, the holding in Barthels v. Santa Barbara Title Co. does not stand for

24 the proposition that a party can recover damages for its time and effort spent preparing

25 for litigation. 28 Cal. App. 4th 674, 680, 33 Cal. Rptr. 2d 579, 582 (Cal. App. Ct. 1994).

26 In Barthels, a dentist sued a title abstractor for negligence. ]d. at 677. The title

27 abstractor told the dentist that a beachfront property the dentist bought had a fifteen-

28 foot access easement. ]d. In reality, the property only had a seven-foot access

7: *
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1 easement and, as a result, the dentist could not obtain a building permit. ]d. At trial,

2 the dentist recovered only 3.5% of damages he sought for the time he devoted to the

3 development of the parcel up until the time he learned of the title defect. ]d. at 678.

4 The Court of Appeals upheld those damages because they were incurred before the

5 title company's negligence was discovered. ]d. at 680.

Again, in contrast to the dentist in Barthels, Plaintiffs in this case spent time and

7 effort trying to obtain documents and information after they thought Pardee had

8 breached its obligations under the terms of the Commission Letter Agreement. In other

9 words, Plaintiffs are seeking to be compensated for their time preparing to initiate

10 litigation against Pardee. Nevada law does not allow such a claim for damages.

Based on the foregoing, Pardee requests the Court issue an order in limine to

6

Dl ii
GO *

7 <

= ?!?* 12 preclude impermissible evidence, in the form of documents, testimony, expert opinions
3X.

6IP 13 and all other evidence, at trial on the issue of Plaintiffs' alleged damages related to

compensation for their alleged time commitment investigating their claims.

RESPECTFULLY SUBMITTED this 1 6th day of September, 201 3.

Mcdonald carano wilson llp
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/s/ Aaron D. Shipley	

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

3 and that on the 16th day of September, 2013, I served a true and correct copy of the

4 foregoing REPLY TO OPPOSITION TO DEFENDANT'S MOTION IN LIMINE TO

5 EXCLUDE PLAINTIFFS' CLAIM FOR DAMAGES IN THE FORM OF

2

6 COMPENSATION FOR TIME via U.S. Mail on the following:

7

James J. Jimmerson
Lynn M. Hansen
James M. Jimmerson
JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
Las Vegas, NV 89101
Attorney for Plaintiffs
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CLARK COUNTY, NEVADA

JAMES WOLFRAM, et al., )
)

Plaintiffs, )
)
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)DEPT. NO. IV

PARDEE HOMES OF NEVADA, et al., )
)

Defendants. )   ORIGINAL
)
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At 8:30 a.m.
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  For the Plaintiffs: JAMES M. JIMMERSON, ESQ.
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TUESDAY, JULY 9, 2013, 8:30 A.M.

LAS VEGAS, NEVADA

-oOo-

THE COURT:  I'm going to call A632338, Wolfram 

versus Pardee Homes of Nevada, for a status check.  

Good morning, Ms. Lundvall.  You are on the 

phone?  

MS. LUNDVALL:  Good morning, Your Honor.  I am 

on the phone.

THE COURT:  Good morning, Mr. Jimmerson and 

Ms. Hansen.

MS. HANSEN:  Good morning, Judge.

MR. JIMMERSON:  Good morning.

THE COURT:  It looks like we got our order on 

all our timing on our supplements, correct, and the 

motions in limine -- 

MR. JIMMERSON:  Yes, we did, Your Honor.

THE COURT:  -- all worked out, plus any 16.1 

supplements?  

MR. JIMMERSON:  Yes.  We received defendant's 

16.1 supplement, and we filed -- we served ours last 

Friday pursuant to the Court's order.

THE COURT:  Okay.  And then do we have 

Mr. Jimmerson's deposition noticed?  

MR. JIMMERSON:  No.  She elected not to take 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
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the deposition.

THE COURT:  Okay.  All right.  Is there 

anything -- are we all back on square one then?  I 

looked through all the motions and everything.  I think 

we are.  

Ms. Lundvall, are we pretty much on course for 

the motions in limine then August 19th?  

MS. LUNDVALL:  From Pardee's perspective, we 

are on track for all the motions that are calendared for 

August 19th.

THE COURT:  Terrific.  All right.  Any other 

issues that we need to -- while we have everybody in 

court?  Are we ready to go?  

MR. JIMMERSON:  We'll be serving some 

discovery.  I was hoping to see Ms. Lundvall here today 

and hand it to her, but we'll be serving it on her 

office today, and hopefully scheduling whatever 

depositions are necessary to discover her claim.

THE COURT:  Okay.  

All right.  Ms. Lundvall, did you hear that?  

They have some discovery they were going to give you, 

but they'll get it to your office today.

MS. LUNDVALL:  That would be great.

THE COURT:  Okay.  Terrific.  Okay.  I'll see 

you back here August 19th.
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MS. HANSEN:  Thank you, Judge.

THE COURT:  Thank you, Ms. Lundvall.  Thank you 

for appearing.

MS. LUNDVALL:  Thank you.

-oOo-

ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF
 PROCEEDINGS.

   /s/ Jennifer D. Church

JENNIFER D. CHURCH, CCR. No. 568, RPR

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

4 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002812



< Dates >.
August 19th 3:7, 3:10, 

3:25.
JULY 9, 2013, 8:30 2:1.
)CASE 1:13.
)DEPT 1:14.
-ooo- 2:3, 4:5.
/s/ 4:11.
.
.
< 1 >.
16.1 2:18, 2:21.
.
.
< 2 >.
2013 1:31.
.
.
< 5 >.
568 1:49, 4:13.
.
.
< 8 >.
8:30 a.m. 1:33.
.
.
< A >.
A-10-632338-C 1:13.
A.M. 2:1.
A632338 2:4.
ACCURATE 4:7.
al 1:9, 1:15.
APPEARANCES 1:37.
appearing 4:3.
ATTEST 4:7.
.
.
< B >.
back 3:3, 3:25.
.
.
< C >.
calendared 3:9.
call 2:4.
CCR 1:49, 4:13.
check 2:5.
CHURCH 1:49, 4:11, 

4:13.
claim 3:18.
CLARK 1:3.

correct 2:15.
COUNTY 1:3.
course 3:6.
COURT 1:1, 2:4, 2:10, 

2:14, 2:18, 2:22, 2:23, 
3:2, 3:11, 3:13, 3:19, 
3:24, 4:2.

.

.
< D >.
D. 1:49, 4:11, 4:13.
defendant 2:20.
Defendants 1:17, 1:43.
deposition 2:24, 3:1.
depositions 3:18.
discover 3:18.
discovery 3:15, 3:21.
DISTRICT 1:1, 1:29.
.
.
< E >.
EARLEY 1:29.
elected 2:25.
ESQ 1:39, 1:40, 1:43.
et 1:9, 1:15.
everybody 3:12.
everything 3:4.
.
.
< F >.
filed 2:21.
Friday 2:22.
FULL 4:7.
.
.
< G >.
give 3:21.
great 3:23.
.
.
< H >.
hand 3:16.
Hansen 1:40, 2:11.
hear 3:20.
Homes 1:15, 2:5.
HON 1:29.
Honor 2:8, 2:17.
hopefully 3:17.
hoping 3:15.
.

.
< I >.
issues 3:12.
IV 1:14.
.
.
< J >.
JAMES 1:9, 1:39.
JENNIFER 1:49, 4:11, 

4:13.
Jimmerson 1:39, 2:10, 

2:24.
Judge 1:29, 2:12, 4:1.
July 23 1:31.
.
.
< K >.
K. 1:43.
KERRY 1:29.
.
.
< L >.
LAS 2:2.
last 2:21.
limine 2:16, 3:7.
looked 3:4.
looks 2:14.
Lundvall 1:43, 2:6, 3:6, 

3:15, 3:20, 4:2.
LYNN 1:40.
.
.
< M >.
M. 1:39, 1:40.
morning 2:6, 2:8, 2:10, 

2:12, 2:13.
motions 2:16, 3:4, 3:7, 

3:9.
MR. JIMMERSON 2:13, 

2:17, 2:20, 2:25, 
3:14.

MS. HANSEN 2:12, 4:1.
MS. LUNDVALL 2:8, 3:8, 

3:23, 4:4.
.
.
< N >.
necessary 3:18.
need 3:12.
Nevada 1:3, 1:15, 2:2, 

2:5.
No. 1:13, 1:14, 1:49, 2:25, 

4:13.
noticed 2:24.
.
.
< O >.
office 3:17, 3:22.
Okay 2:23, 3:2, 3:19, 

3:24.
one 3:3.
order 2:14, 2:22.
ORIGINAL 1:17.
.
.
< P >.
Pardee 1:15, 2:5, 3:8.
PATRICIA 1:43.
perspective 3:8.
phone 2:7, 2:9.
Plaintiffs 1:11, 1:39.
plus 2:18.
pretty 3:6.
PROCEEDINGS 1:27, 

4:8.
pursuant 2:22.
.
.
< R >.
ready 3:13.
received 2:20.
Reported 1:49.
REPORTER'S 1:27.
RPR 1:49, 4:13.
.
.
< S >.
scheduling 3:17.
served 2:21.
serving 3:14, 3:16.
square 3:3.
status 2:5.
supplement 2:21.
supplements 2:15, 

2:19.
.
.
< T >.
telephone 1:44.
Terrific 3:11, 3:24.

WORD INDEX 5

JA002813



they'll 3:22.
timing 2:15.
today 3:15, 3:17, 3:22.
track 3:9.
TRANSCRIPT 1:27, 4:7.
TRUE 4:7.
TUESDAY 2:1.
Tuesday 1:31.
.
.
< V >.
VEGAS 2:2.
versus 2:5.
via 1:44.
vs 1:13.
.
.
< W >.
whatever 3:17.
Wolfram 1:9, 2:4.
worked 2:18.

WORD INDEX 6

JA002814



JA002815



JA002816



JA002817



JA002818



JA002819



JA002820



JA002821



JA002822



JA002823



JA002824



JA002825



JA002826



JA002827



JA002762Docket 72371   Document 2018-07924



JA002763



JA002764



JA002765



JA002766



JA002767



JA002768



JA002769



JA002770



JA002771



Electronically Filed

07/22/2013 05:53:43 PM

1 MPSJ
PAT LUNDVALL (NSBN 3761)

2 AARON D. SHIPLEY (NSBN 8258)
Mcdonald carano wilson llp

3 2300 West Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102

4 (702)873-4100
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5 lundvall@mcdonaldcarano.com
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DISTRICT COURT
8

CLARK COUNTY, NEVADA
9

JAMES WOLFRAM
WALT WILKES

CASE NO.: A-10-632338-C
DEPT NO.: IV

10

2
Of ii
00 S Plaintiffs

n-h .< o _ 12 DEFENDANT'S MOTION FOR PARTIAL
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PARDEE HOMES OF NEVADA, Hearing Date:
Hearing Time:«

Defendant.

16
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17 Pursuant to Rule 56 of the Nevada Rules of Civil Procedure, defendant Pardee

Homes of Nevada ("Pardee") moves the Court for an Order granting partial summary

judgment in favor of Pardee and against plaintiffs James Wolfram ("Wolfram") and Walt

Wilkes ("Wilkes") (collectively "Plaintiffs") on their first cause of action for an accounting

in their Second Amended Complaint ("Complaint"). As plead by Plaintiffs, the claim for

an accounting is a remedy, not a legal cause of action. There are no genuine issues of

material fact regarding this issue. Accordingly, partial summary judgment in Pardee's

favor is appropriate.
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This motion is supported by the following Memorandum of Points and

2 Authorities, the supporting Exhibits, the papers and pleadings on file in this matter, and

3 any argument the Court may permit at the hearing of this matter.

RESPECTFULLY SUBMITTED this 22nd day of July, 201 3.

Mcdonald carano wilson llp

i

4

5

6

/s/Pat Lundvall
7

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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£ NOTICE OF MOTION

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD HEREIN:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing DEFENDANT'S MOTION FOR PARTIAL SUMMARY

day of

2013, at the hour of 8 : 3 0 a .m. or as soon thereafter as counsel

© z

OE:?i 15
• S oN

qslE 16

JUDGMENT on for hearing before the above-entitled Court on the 2 7

August
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OS
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2 may be heard.
19

RESPECTFULLY SUBMITTED this 22nd day of July, 201 3.

Mcdonald carano wilson llp

20

21

Is/ Pat Lundvall	

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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MEMORANDUM OF POINTS AND AUTHORITIES1

INTRODUCTIONI.2

On July 9, 2013, this Court held oral argument on a motion for summary

4 judgment in Isam Abunadi v Isaac Farah et al., Case No. A668168. The Court granted

5 summary judgment on the accounting cause of action, holding that accounting is a

6 remedy, not a legal cause of action.

In the case at bar, Plaintiffs too have asserted "accounting" as a legal cause of

8 action. For the same reasons articulated by the Court in Abunadi, Pardee seeks partial

9 summary judgment on Plaintiffs' accounting claim.

10 II. STATEMENT OF UNDISPUTED FACTS

Plaintiffs' Second Amended Complaint asserts "accounting" as its first claim for

12 relief. Exhibit A.
-C

y. «n o

3

7

2
Of 11
00 S

oil! 13
S;p 14
- z .

III. LEGAL ARGUMENT

« 5 §8
2 3 9 A. Standard For Summary Judgment.

Pursuant to Nev. R. Civ. P. 56(c), a moving party is entitled to summary

r TJ — uj -n 1 C

O p 7 s
2S.A

. 1 ft 9 ISQ 16

17 judgment when there are no genuine issues of material fact in dispute and the moving

party is entitled to judgment as a matter of law.

OS
at The "availability of summary

proceedings promotes judicial economy and reduces litigation expense associated with

actions clearly lacking in merit." Elizabeth E. v. APT Security Systems West, 108 Nev.

889, 892, 839 P.2d 1308, 1310 (1992).

18U 2
2

19

20

"Rule 56 should not be regarded as a

disfavored procedural shortcut' but instead 'as an integral part of the . . . rules as a

21

22

whole, which are designed to secure the just, speedy and inexpensive determination of

every action.'" Wood v. Safeway, Inc

23

121 Nev. 724, 730, 121 P.3d 1026, 1030 (2005)

(citing and adopting Celotex Corp, v. Catrett, 477 U.S. 317, 327 (19861). '

24

25

26

27
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Plaintiffs' Claim for an Accounting Is a Remedy Rather than a LegalB.1

Cause of Action Under Nevada Law.

Plaintiffs' first cause of action is for an accounting. An accounting is an equitable

4 remedy, not an independent cause of action. See Dairy Queen. Inc. v. Wood. 369 U.S.

5 469, 478 (1962); see also Hackett v. Feenev. No. 2:09-cv-2075-RLH-LRL, 2010 WL

6 1416870, at *3 (D. Nev. April 1, 2010) (holding that the court need not address a claim

7 for accounting on a motion to dismiss because it is a remedy, is not a claim for relief or

8 a cause of action).

2

3

In the present case, the Complaint asserts as follows:

Plaintiffs have requested documents promised to them by
Defendant in the Commission Letter and have not received them.
Specifically, the [sic] have requested: the name of the seller, the buyer,
the parcel numbers, the amount of acres sold, the purchase price, the
commission payments schedule and amount, Title company contact
information, and Escrow number(s), copy of close of escrow documents,
and comprehensive maps specifically depicting this property sold and
would, with parcel number specifically identified.

Plaintiffs are entitled to an accounting and copies of the documents
and maps for all transfers of real property governed by the Option
Agreement.

Despite being plead as an independent claim for an accounting, it is clear that Plaintiffs

are actually alleging a breach of the Commission Agreement. Paragraph 17 even cites

to the terms of the Commission Agreement. If all elements are proven, Plaintiffs'

second claim for relief would be the legitimate theory to assert breach of contract.

9
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1 IV. CONCLUSION

Based upon the foregoing, it is apparent that no genuine issue of material fact is

3 in dispute concerning Plaintiffs' claim for an accounting. Thus, partial summary

4 judgment is appropriate and Pardee respectfully requests the Court enter summary

5 judgment in favor of Pardee and against Plaintiffs on the first cause of action.

RESPECTFULLY SUBMITTED this 22nd day of July, 201 3.

Mcdonald carano wilson llp
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/s/ Pat Lundvall
9

Pat Lundvall (#3761)

Aaron D. Shipley (#8258)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of

Nevada
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP
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4 DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT via hand delivery

5 on the following:

6 James J. Jimmerson
James M. Jimmerson

7 JIMMERSON, HANSEN, P.C.
415 S. Sixth Street, Ste 100
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Attorney for Plaintiffs
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CLERK OF THE COURT
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Las Vegas, NV 89101

(702) 388-7171

Attorney for Plaintiffs
James Wolfram and Walt Wilkes
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DISTRICT COURT
9

CLARK COUNTY, NEVADA
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JAMES WOLFRAM
WALT WILKES,

)
)12O

<£>

OSjj
. iTJ N

LL rj no
> ,-x

« 01 w

Zz>°
OJ

)
13 Plaintiffs ) CASE NO.:A-1 0-632338-C
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14
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PARDEE HOMES OF NEVADA, )15
)

Defendant. )16
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17
SECOND AMENDED COMPLAINT

18
Plaintiffs, JAMES WOLFRAM and WALT WILKES, by and through their

undersigned counsel, James J. Jimmerson, Esq. of the law firm of Jimmerson Hansen

P.C., for their Compiaint states as follows;

£
21 19si
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20

21
GENERAL ALLEGATIONS

22
At ail times relevant hereto, Plaintiffs James Wolfram and Wait Wilkes are

individuals who have resided in Clark County, Nevada.

That Plaintiff Wolfram has been assigned ail of Award Realty's rights, title

and interest in that certain Commission Letter dated September 1 , 2004, and he is the real

party in interest in this case.

1.

23
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2.

25
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1 3. That Plaintiff Wilkes has been assigned all General Realty's rights, title and

2 interest in that certain Commission Letter dated September 1, 2004, and he is the real

3 party in interest in this case.

4. At all times relevant hereto, Defendant Pardee Homes of Nevada ("Pardee")

5 was a corporation registered in the state of Nevada.

5. Plaintiffs' predecessors in interest, Award Realty and General Realty, and

7 Plaintiffs and Defendant have a financial relationship. Plaintiffs were real estate brokers,

8 dealing in real estate owned by Coyote Springs Investment LLC and being purchased by

9 Defendant. The relationship between Coyote Springs Investment LLC and Defendant was

10 governed by a certain Option Agreement for the Purchase of Real Property and Joint

1 1 Escrow Instructions, dated in May of 2004 ("Option Agreement") and later amended and

12 restated on March 28, 2005. Plaintiffs and Defendant entered into an agreement entitled

1 3 "Commission Letter" dated September 1 , 2004, which related to the Option Agreement and

14 governed the payment of commissions from Defendant to Plaintiffs for real estate sold

15 under the Option Agreement. For easy reference, Award Realty and General Realty and

1 6 Plaintiffs, are concurrently referred to as "Plaintiffs" herein.

6. Pursuant to the Commission Letter, Plaintiffs were to be paid a commission

18 for ail real property sold under the Option Agreement.

7. Pursuant to the Commission Letter, Plaintiffs were to be fully informed of ail

20 sales and purchases of real property governed by the Option Agreement. Specifically, the

21 Commission Letter stated:
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Pardee shall provide each of you a copy of each written option

exercise notice given pursuant to paragraph 2 of the Option

Agreement, together with the information as to the number of

acres involved and the scheduled closing date. In addition,

Pardee shall keep each of you reasonably informed as to all

matters relating to the amount and due dates of your

commission payments.

On or about April 23, 2009, Plaintiffs sent a letter to Defendant requesting

documents, which detail the purchases and sales of certain real property for which

22

23

24

25

26
8.

27

28

-2-

JA002780



1 Plaintiffs believe are part of the property outlined in the Option Agreement and, therefore,

2 property for which they are entitled to receive a commission. A parcel map was also

3 requested to identify which properties had been sold,

9. Defendant replied to Plaintiffs' April 23, 2009, Setter with a letter dated July

5 10, 2009. The July 10 letter failed to provide the documents requested by the Plaintiffs.

10. Plaintiffs once again requested the documents from the Defendant in a fetter

7 dated August 26, 2009. In that letter, Plaintiffs alleged that failure to deliver the requested

8 documents constituted a materia! breach of the Commission Letter.

1 1 . Defendant, after conversations with Plaintiffs, sent a two-page letter dated

10 November 24, 2009, with four attachments: 2 maps, a spreadsheet, and a map legend.

11 The letter attempted to explain the recent purchases or "takedowns" of real property by

12 Pardee.

4

6
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CLlS 13 12. Plaintiffs relied upon Defendant's representations made in the November 24,

2009 letter as being truthful and accurate.

13. Upon further inquiry, however, Plaintiffs have discovered that the

representations made by the Defendant in the November 24, 2009, letter were inaccurate

or untruthful. In response to their concerns, Plaintiffs sent another letter dated May 17,

2010 to Defendants, asking for additional information and further documentation of ail

properties purchased by Defendant and sold by Coyote Springs Investment LLC. In that

letter, Plaintiffs alleged that the representations made in the November 24, 2009, letter

were believed to be inaccurate or untruthful after the Plaintiffs investigated the property

transactions and records in the Clark County Recorder's Office and Clark County

Assessor's Office. Plaintiffs further asked Defendant why it had instructed Francis Butler of

Chicago Title not to release closing escrow documents regarding purchase of properties

from Coyote Springs.
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26 Defendant responded to the May 17, 2010, letter with a letter dated June 14,

Defendant denied breaching the covenants contained in the

Commission Letter, but did not reply or address any particular concern, including, but not

14.

27 In that letter,2010.
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1 limited to: the discrepancy between the representations made by Defendant in the

2 November 24, 2009, Setter and information and records found in the Ciark County

3 Recorder's Office and the Ciark County Assessor's Office, the request as to why closing

4 escrow documents were being withheld, and the request for all relevant closing escrow

5 documents.

6 15. To date there has been no further documentation produced by Defendant for

the Plaintiffs regarding their concerns about the sales and purchases of real property by

Defendant from Coyote Springs Investment, LLC.

FIRST CLAIM FOR RELIEF

7

8

9

10 (Accounting)

16. Plaintiffs incorporate each of the allegations contained within paragraphs 1

through 15 above.

17. Plaintiffs have requested documents promised to them by Defendant in the

Commission Letter and have not received them. Specifically, the have requested: the

name of the seller, the buyer, the parcel numbers, the amount of acres sold, the purchase

price, the commission payments schedule and amount, Title company contact information,

and Escrow number(s), copy of close of escrow documents, and comprehensive maps

specifically depicting this property sold and would, with parcel number specifically

identified.
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20 18. Plaintiffs are entitled to an accounting and copies of the documents and

maps for all transfers of real property governed by the Option Agreement.

19. As a direct, natural and proximate result of Defendant's failure to account to

Plaintiffs, Plaintiffs have been forced to retain an attorney to prosecute this action.

Plaintiffs have therefore been damaged in the amount of the fees and costs expended to

retain the services on their attorney and are entitled to an award of reasonable attorney's

fees as special damages.

20. As a direct, natural and proximate result of Defendant's failure to account to

Plaintiffs, Plaintiffs have been forced to spend a significant amount of time and effort

21

22

23

24

25

26

27

28
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1 attempting to get the information owed to them from alternative sources. Plaintiffs have

2 therefore been damaged in the amount of their fair hourly rate in attempting to acquire the

3 information and documents owed to them.

21. As a result of this action, Plaintiffs have been forced to bring this matter

5 before the Court. Piaintiff has been damaged in a sum in excess of $10,000.00.

SECOND CLAIM FOR RELIEF

(Breach of Contract)

22. Plaintiffs incorporate each of the allegations contained within paragraphs 1

9 through 20 above as though said paragraphs are fully stated herein.

23. Plaintiffs have requested documents promised to them by the Defendant in

1 1 the Commission Letter and have not received them.

24. Defendant has a duty to honor its contractual obligations. Defendant has

13 failed and refused to perform its obligations pursuant to the terms and conditions of the

14 Commission Letter.

25. As a direct, natural and proximate result of Defendant's breach of contract,

16 Plaintiffs have been forced to retain an attorney to prosecute this action to acquire the

17 documents owed to Plaintiffs. Plaintiffs have therefore been damaged in the amount of the

18 fees and costs expended to retain the services on their attorney and are entitled to an

19 award of reasonable attorney's fees as special damages.

26. As a direct, natural and proximate result of Defendant's breach of contract,

21 Plaintiffs have been forced to spend a significant amount of time and effort attempting to

22 get the information owed to them from alternative sources. Plaintiffs have therefore been

23 damaged in the amount of their fair hourly rate in attempting to acquire the information and

24 documents owed to them.
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20

25 As a result of Defendant's breach of contract, Plaintiffs have suffered

damages in the amount according to proof, in excess of Ten Thousand Dollars ($10,000).

THIRD CLAIM FOR RELIEF

27.

26

27

28
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1 28. Plaintiffs reallege and incorporate herein each and every allegation

2 contained in paragraphs 1 through 25, inclusive, herein above.

29. Defendant Pardee owed, and continues to owe, Plaintiffs a duty of good faith

4 and fair dealing to do everything under the Commission Letter that Defendant is required to

5 do to further the purposes of the Commission Letter and to honor the terms and conditions

6 thereof to the best of its ability.

30. In doing the acts alleged herein, Defendant Pardee failed to act in good faith

8 and to the best of its ability, and also failed to deal fairly with Plaintiffs, thereby breaching

9 its duties to so conduct itself and injuring Plaintiffs' rights to conduct its business and its

10 ability to receive the benefits of the Commission Letter.

31 . As a direct, natural and proximate result of Defendant's breach of the implied

12 covenant of good faith and fair dealing, Piaintiffs have been forced to retain an attorney to

13 prosecute this action to acquire the documents owed to Plaintiffs. Piaintiffs have therefore

14 been damaged in the amount of the fees and costs expended to retain the services on their

1 5 attorney and are entitled to an award of reasonable attorney's fees as special damages.

32. As a direct, natural and proximate result of Defendant's breach of the implied

17 covenant of good faith and fair dealing, Plaintiffs have been forced to spend a significant

18 amount of time and effort attempting to get the information owed to them from alternative

19 sources. Piaintiffs have therefore been damaged in the amount of their fair hourly rate in

20 attempting to acquire the information and documents owed to them.

33. As a direct and proximate result of Defendant's breach of the covenant of

22 good faith and fair dealing, Piaintiffs have been damaged in a sum in excess of

23 $10,000.00.
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1

2

3 WHEREFORE, Plaintiffs pray as follows:

For the documents promised to them including, but not limited to, an

5 accurate parcei map with Assessor's Farce! numbers, and an accounting of all transfers or

6 title or sales.

4 1.

!

For general damages in a sum in excess of $10,000.00.

For special damages in a sum in excess of $10,000.00

For cost of suit.

For reasonable attorney's fees.

For such further relief as the Court deems proper.

DATED this 6,h day of June, 201 3.

7 2.

8 3.

9 3.

10 4.

11 5.
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By 	
.JAMES J. JIMMERSON, ESQ.
Nevada No. 000264

iii@iimmersonhansen.com

JAMES M. JIMMERSON, ESQ.

Nevada Bar No. 1 2599

imi@iimmersonhansen.com
* M 	 	limn*—**—

415 So. Sixth St., Ste. 100

Las Vegas, NV 89101

(702) 388-7171

Attorney for Plaintiffs

JAMES WOLFRAM and WALT WILKES
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1
CERTIFICATE OF SERVICE

2
I hereby certify that service of a true and correct copy of SECOND AMENDED

COMPLAINT was made on the 6h day of June,
3

4

2013, as indicated beiow:
5

6
X By first ciass mail, postage prepaid from Las Vegas, Nevada pursuant to

N.R.C.P. 5(b) addressed as follows below

8 By electronic service through the E-filing system

9
By facsimile, pursuant to EDCR 7.26

10
By receipt of copy as indicated below

11

12 PAT LUNDVALL, ESQ.,
AARON D. SHIPLEY, ESQ.
Mcdonald carano wilson, llp
2300 W. Sahara Avenue, Suite 1000
Las Vegas, Nevada 89102
Attorneys for Defendant
Pardee Homes of Nevada
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12/13/2013 Trial Exhibit 31a 48 JA007385-
JA007410 

06/24/2014 Pardee's Motion to Expunge Lis Pendens –  
section filed under seal 

48 JA007411-
JA007456 

06/25/2014 Findings of Fact, Conclusions of Law and 
Order  

48 JA007457-
JA007474 

06/27/2014 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order  

48 JA007475-
JA007494 

07/14/2014 Opposition to Pardee's Motion to Expunge 
Lis Pendens 

48 JA007495-
JA007559 

07/15/2014 Reply in Support of Pardee's Motion to 
Expunge Lis Pendens 

48 JA007560-
JA007570 
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Date Document Description Volume Labeled 

07/24/2014 Order Granting Motion to Expunge Lis 
Pendens 

48 JA007571-
JA007573 

07/25/2014 Notice of Entry of Order Granting Motion 
to Expunge Lis Pendens 

48 JA007574-
JA007578 

07/17/2014 Transcript re Hearing 49 JA007579-
JA007629 

07/31/2014 Transcript re Hearing 49 JA007630-
JA007646 

08/25/2014 Plaintiff's Accounting Brief Pursuant to the 
court's Order Entered on June 25, 2014 

49 JA007647-
JA007698 

08/25/2014 Pardee Homes of Nevada's Supplemental 
Brief Regarding Future Accounting  

49 JA007699-
JA007707 

05/13/2015 Findings of Fact and Conclusions of Law 
and Supplemental Briefing re Future 
Accounting 

49 JA007708-
JA007711 

05/13/2015 Notice of Entry of Order on Findings of 
Fact and Conclusions of Law and 
Supplemental Briefing re Future 
Accounting 

49 JA007712-
JA007717 

05/28/2015 Pardee's Motion for Attorney's Fees and 
Costs  

49 JA007718-
JA007734 

05/28/2015 Appendix of Exhibits to Pardee's Motion 
for Attorney's Fees and Costs  

50-51 JA007735-
JA008150 

06/15/2015 Judgment 52 JA008151-
JA008153 

06/15/2015  Notice of Entry of Judgment 52 JA008154-
JA008158 

06/19/2015 Plaintiffs, James Wolfram and Walt 
Wilkes' Memorandum of Costs and 
Disbursements  

52 JA008159-
JA008191 
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Date Document Description Volume Labeled 

06/24/2015 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed June 19, 
2015 

52 JA008192-
JA008215 

06/29/2015 Plaintiffs' Motion for Attorney's Fees and 
Costs  

52-53 JA008216-
JA008327 

06/29/2015 Motion to Strike "Judgment", Entered June 
15, 2015 Pursuant To NRCP. 52 (B) And 
N.R.C.P. 59, As Unnecessary and 
Duplicative Orders Of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as Such, is a Fugitive Document 

53 JA008328-
JA008394 

06/29/2015 Plaintiffs' Motion Pursuant to NRCP 52(b) 
and 59 to Amend The Court's Judgment 
Entered on June 15, 2015, to Amend the 
Findings of Fact/conclusions of Law and 
Judgment Contained Therein, Specifically 
Referred to in the Language Included in 
the Judgment at Page 2, Lines 8 Through 
13 and the Judgment At Page 2, Lines 18 
Through 23 to Delete the Same or Amend 
The Same to Reflect the True Fact That 
Plaintiff Prevailed On Their Entitlement to 
the First Claim for Relief For an 
Accounting, and Damages for Their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and That 
Defendant Never Received a Judgment in 
its Form and Against Plaintiffs 
Whatsoever as Mistakenly Stated Within 
the Court's Latest "Judgment  – sections 
filed under seal 

54-56 JA008395-
JA008922 

06/30/2015 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

57-58 JA008923-
JA009109 
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Date Document Description Volume Labeled 

06/30/2015 Supplement to Plaintiffs' Pending Motion 
for Attorney's Fees and Costs, Motion to 
Strike Judgment, Motion Pursuant to 
NRCP 52(b) and NRCP 59 to Amend the 
Court's Judgment, and Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs  

59 JA009110-
JA009206 

07/02/2015 Pardee Homes of Nevada's Motion to 
Amend Judgment  

59 JA009207-
JA009283 

07/08/2015 Plaintiffs' Opposition to Pardee's Motion to 
Retax Costs 

60-61 JA009284-
JA009644 

07/08/2015 Errata to Motion to Strike "Judgment", 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59, as Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as such, is a Fugitive Document 

62 JA009645-
JA009652 
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Date Document Description Volume Labeled 

07/08/2015 Errata to Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015, to 
Amend the Findings of Fact/Conclusions 
of Law and Judgment Contained Therein, 
Specifically Referred to in the Language 
Included in the Judgment at Page, 2, Lines 
8 through 13 and the Judgment at Page 2, 
Lines 18 through 23 to Delete the Same or 
Amend the Same to Reflect the True Fact 
that Plaintiff Prevailed on their Entitlement 
to the First Claim for Relief for an 
Accounting, and Damages for their Second 
Claim for Relief of Breach of Contract, 
and Their Third Claim for Relief for 
Breach of the Implied Covenant for Good 
Faith and Fair Dealing and that Defendant 
Never Received a Judgment in its form 
and Against Plaintiffs Whatsoever as 
Mistakenly Stated Within the Court's 
Latest "Judgment" 

62 JA009653-
JA009662 

07/08/2015 Pardee's Emergency Motion to Stay 
Execution of Judgment: and Ex Parte 
Order Shortening Time 

62 JA009663-
JA009710 

07/08/2015 Pardee's Supplemental Briefing in Support 
of its Emergency Motion to Stay 
Execution of Judgment  

62 JA009711-
JA009733 

07/10/2015 Transcript re Hearing 62 JA009734-
JA009752 

07/10/2015 Order on Pardee's Emergency Motion to 
Stay Execution of Judgment; and Ex Parte 
Order Shortening Time  

62 JA009753-
JA009754 
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Date Document Description Volume Labeled 

07/10/2015 Notice of Entry of Order on Pardee's 
Emergency Motion to Stay Execution of 
Judgment; and Ex Parte Order Shortening 
Time  

62 JA009755-
JA009758 

07/15/2015 Pardee Homes of Nevada's Opposition to 
Plaintiff's Motion for Attorney's Fees and 
Costs  

62 JA009759-
JA009771 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Opposition to Plaintiffs' Motion 
for Attorney's Fees and Costs  

63 JA009772-
JA009918 

07/15/2015 Pardee Homes of Nevada's Consolidated 
Opposition To: (1) Plaintiff's Motion to 
Strike Judgment Entered on June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59; 
and (2) Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

63 JA009919-
JA009943 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Consolidated Opposition to: (1) 
Plaintiff's Motion to Strike Judgment 
Entered on June 15, 2015 Pursuant to 
NRCP 52(b) and NRCP 59; and Plaintiffs' 
Motion Pursuant to NRCP 52(b) and 59 to 
Amend the Court's Judgment Entered on 
June 15, 2015  

64 JA009944-
JA010185 

07/16/2015 Errata to Pardee Homes of Nevada's 
Opposition to Plaintiffs' Motion for 
Attorney's Fees and Costs  

65 JA010186-
JA010202 

07/17/2015 Plaintiffs' Opposition to Pardee Homes of 
Nevada's Motion to Amend Judgment and 
Countermotion for Attorney's Fees  

65-67 JA010203-
JA010481 
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Date Document Description Volume Labeled 

07/24/2015 Plaintiffs' Motion for Reconsideration, Ex 
Parte (With Notice) of Application for 
Order Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution  

67 JA010482-
JA010522 

07/24/2015 Declaration of John W. Muije, Esq. In 
Support of Motion for Reconsideration  

67 JA010523-
JA010581 

08/10/2015 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Reconsideration of 
the Order on Pardee's Emergency Motion 
to Stay Execution of Judgment  

67 JA010582-
JA010669 

08/17/2015 Reply Points and Authorities in Support of 
Motion for Reconsideration  

67 JA010670-
JA010678 

08/24/2015 Minute Order Denying Plaintiff's Motion 
for Reconsideration, Ex Parte (With 
Notice) of Application for Order 
Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution 

67 JA010679 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion for Attorney's Fees 
and Costs  

68 JA010680-
JA010722 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion to Strike "Judgment" 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59  

68 JA010723-
JA010767 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion Pursuant to NRCP 
52(b) and NRCP 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

68 JA010768-
JA010811 
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Date Document Description Volume Labeled 

09/12/2015 Pardee Homes of Nevada's Consolidated 
Reply in Support of (1) Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
June 19, 2015; and (2) Motion for 
Attorney's Fees and Costs 

68 JA010812-
JA010865 

12/08/2015 Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs

68 JA010866-
JA010895 

12/08/2015 Notice of Defendant Pardee Homes of 
Nevada's Non-Reply and Non-Opposition 
to "Plaintiff's Opposition to Pardee Homes 
of Nevada's Motion to Amend Judgment 
and Countermotion for Attorney's Fees"  

69 JA010896-
JA010945 

12/30/2015 Pardee Homes of Nevada's Consolidated 
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs' 
Opposition to Pardee's Motion to Amend 
Judgment and Countermotion for 
Attorney's Fees; and (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010946-
JA010953 

01/11/2016 Plaintiffs' Reply to Defendants 
Consolidated Response to (1) Plaintiffs' 
Notice of Non-Reply and Non-Opposition 
to Plaintiff's Opposition to Pardee's Motion 
to Amend Judgment and Countermotion 
for Attorney's Fees And (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010954-
JA010961 

01/15/2016 Transcript re Hearing 70 JA010962-
JA011167 
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Date Document Description Volume Labeled 

03/14/2016 Plaintiffs' Motion to Settle Two (2) 
Competing Judgments and Orders  

70 JA011168-
JA011210 

03/16/2016 Release of Judgment  71 JA011211-
JA011213 

03/23/2016 Pardee Homes of Nevada's Response to 
Plaintiffs' Motion to Settle Two (2) Sets of 
Competing Judgments and Orders 

71 JA011214-
JA011270 

04/20/2016 Plaintiffs' Reply to Defendant's Response 
and Supplement to Plaintiffs' Motion to 
Settle Two (2) Sets of Competing 
Judgments and Orders 

71 JA011271-
JA011384 

04/26/2016 Order from January 15, 2016 Hearings  71 JA011385-
JA011388 

05/16/2016 Judgment 71 JA011389-
JA011391 

05/17/2016 Notice of Entry of Judgment 71 JA011392-
JA011396 

05/23/2016 Plaintiffs' Memorandum of Costs and 
Disbursements  

71 JA011397-
JA011441 

05/31/2016 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016 

71 JA011442-
JA011454 

06/01/2016 Pardee Homes of Nevada's Motion to 
Amend Judgment 

72 JA011455-
JA011589 

06/06/2016 Pardee's Motion for Attorney's Fees and 
Costs 

72 JA011590-
JA011614 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 1  

73-74 JA011615-
JA011866 
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Date Document Description Volume Labeled 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 2  

75-76 JA011867-
JA012114 

06/08/2016 Plaintiffs' Motion for Attorney's Fees and 
Costs 

77 JA012115-
JA012182 

06/20/2016 Plaintiffs' Opposition to Pardee's Motion to 
Retax Plaintiffs' Memorandum of Costs 
Filed May 23, 2016  

77-79 JA012183-
JA012624 

06/21/2016 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

80 JA012625-
JA012812 

06/21/2016 Plaintiffs' Opposition to Defendant, Pardee 
Homes of Nevada's, Motion to Amend 
Judgment and Plaintiffs' Countermotion 
for Attorneys' Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

81 JA012813-
JA013024 

06/27/2016 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Attorney's Fees and 
Costs  

82 JA013025-
JA013170 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion for Attorney's Fees and 
Costs  

82 JA013171-
JA013182 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Amend Judgment; 
and Opposition to Plaintiffs' 
Countermotion for Attorney's Fees 

82 JA013183-
JA013196 

07/01/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016 

82 JA013197-
JA013204 

08/02/2016 Plaintiffs' Reply in Support of Motion for 
Attorney's Fees and Costs  
 

83-84 JA013205-
JA013357 
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Date Document Description Volume Labeled 

08/02/2016 Plaintiffs' Reply in Support of 
Countermotion for Attorney's Fees and 
Costs  

84-85 JA013358-
JA013444 

08/15/2016 Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565 

09/12/2016 Plaintiffs' Brief on Interest Pursuant to the 
Court's Order Entered on August 15, 2016  

86 JA013566-
JA013590 

10/17/2016 Pardee's Supplemental Brief Regarding 
Pre- and Post-Judgment Interest Pursuant 
to the Court's Order  

86 JA013591-
JA013602 

11/04/2016 Plaintiffs' Reply Brief in Support of Brief 
on Interest Pursuant to the Court's Order 
Entered on August 15, 2016  

86 JA013603-
JA013612 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Defendants Motion to 
Amend Judgment 

86 JA013613-
JA013615 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Plaintiff's Motion for 
Attorney's Fees and Costs  

86 JA013616-
JA013618 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Defendant's Motion 
for Attorney's Fees and Costs 

86 JA013619-
JA013621 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Plaintiff's Motion for Attorney's Fees and 
Costs  

86 JA013622-
JA013628 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion for Attorney's Fees 
and Costs 

86 JA013629-
JA013635 
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Date Document Description Volume Labeled 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion to Amend Judgment 

86 JA013636-
JA016342 

01/12/2017 Order on Plaintiffs' Countermotion for 
Attorney's Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

86 JA013643-
JA013644 

01/12/2017 Notice of Entry of Order on Plaintiffs' 
Countermotion for Attorney's Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

86 JA013645-
JA013648 

01/12/2017 Order on Defendant's Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
May 23, 2016  

86 JA013649-
JA013651 

01/13/2017 Notice of Entry of Order on Defendant's 
Motion to Retax Plaintiffs' Memorandum 
of Costs Filed May 23, 2016  

86 JA013652-
JA013656 

02/08/2017 Pardee Notice of Appeal 86 JA013657-
JA013659 

04/07/2017 Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders 

86 JA013660-
JA013668 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume I]  

87 JA013669-
JA013914 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume II]  

88 JA013915-
JA014065 

04/27/2017 Plaintiffs' Response to Pardee's Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014066-
JA014068 
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Date Document Description Volume Labeled 

05/10/2017 Pardee's Reply in Support of Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014069-
JA014071 

05/12/2017 Plaintiffs' Opposition to Pardee's Motion 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014072-
JA014105 

07/12/2007 Supplemental Order Regarding Plaintiffs' 
Entitlement to, and Calculation of, 
Prejudgment Interest 

88 JA014106-
JA014110 

07/14/2017 Notice of Entry of Supplemental Order 
Regarding Plaintiffs' Entitlement to, and 
Calculation of, Prejudgment Interest 

88 JA014111-
JA014117 

10/12/2017 Amended Judgment 88 JA014118-
JA014129 

10/13/2017 Notice of Entry of Amended Judgment 88 JA014130-
JA014143 

10/12/2017 Order Re: Defendant Pardee Homes of 
Nevada's Motion to Stay Execution of 
Judgment and Post-Judgment Orders  

88 JA014144-
JA014146 

10/13/2017 Notice of Entry of Order Re: Defendant 
Pardee Homes of Nevada's Motion to Stay 
Execution of Judgment and Post-Judgment 
Orders  

88 JA014147-
JA014151 

11/02/2017 Pardee Amended Notice of Appeal 88 JA014152-
JA014154 
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Alphabetical Index to Joint Appendix 

Date Document Description Volume Labeled 

01/14/2011 Amended Complaint 1 JA000007-
JA000012 

10/12/2017 Amended Judgment 88 JA014118-
JA014129 

09/21/2012 Amended Order Setting Civil Non-Jury 
Trial  

1 JA000061-
JA000062 

02/11/2011 Amended Summons 1 JA000013-
JA000016 

03/02/2011 Answer to Amended Complaint 1 JA000017-
JA000023 

07/03/2013 Answer to Second Amended Complaint 
and Counterclaim 

16 JA002678-
JA002687 

10/24/2012 Appendix of Exhibits in Support of 
Defendant's Motion for Summary 
Judgment 

1 JA000083-
JA000206 

10/25/2012 Appendix of Exhibits in Support of 
Defendant's Motion for Summary 
Judgment – filed under seal

2 JA000212-
JA000321 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume I]  

87 JA013669-
JA013914 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume II]  

88 JA013915-
JA014065 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 1  

73-74 JA011615-
JA011866 
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Date Document Description Volume Labeled 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 2  

75-76 JA011867-
JA012114 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Consolidated Opposition to: (1) 
Plaintiff's Motion to Strike Judgment 
Entered on June 15, 2015 Pursuant to 
NRCP 52(b) and NRCP 59; and Plaintiffs' 
Motion Pursuant to NRCP 52(b) and 59 to 
Amend the Court's Judgment Entered on 
June 15, 2015  

64 JA009944-
JA010185 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Opposition to Plaintiffs' Motion 
for Attorney's Fees and Costs  

63 JA009772-
JA009918 

05/28/2015 Appendix of Exhibits to Pardee's Motion 
for Attorney's Fees and Costs  

50-51 JA007735-
JA008150 

11/09/2012 Appendix of Exhibits to Plaintiffs' 
Memorandum of Points and Authorities in 
Opposition to Defendant's Motion for 
Summary Judgment and in Support of 
Plaintiffs' Counter Motion for Summary 
Judgment – sections filed under seal 

3-6 JA000352-
JA001332 

11/13/2012 Appendix of Exhibits to Plaintiffs' 
Memorandum of Points and Authorities in 
Opposition to Defendant's Motion for 
Summary Judgment and in Support of 
Plaintiffs' Counter Motion for Summary 
Judgment  

7-12 JA001333-
JA002053 

12/29/2010 Complaint 1 JA000001-
JA000006 

10/24/2012 Declaration of Aaron D. Shipley in 
Support of Defendant's Motion for 
Summary Judgment 

1 JA000207-
JA000211 
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Date Document Description Volume Labeled 

07/24/2015 Declaration of John W. Muije, Esq. In 
Support of Motion for Reconsideration  

67 JA010523-
JA010581 

08/05/2013 Defendant Pardee Homes of Nevada's 
Response to Plaintiffs' Motions in Limine 
#1-5; And #20-25

17 JA002815-
JA002829 

07/22/2013 Defendant's Motion for Partial Summary 
Judgment  

17 JA002772-
JA002786 

10/24/2012 Defendant's Motion for Summary 
Judgment  

1 JA000063-
JA000082 

03/01/2013 Defendant's Motion in Limine to Exclude 
Plaintiffs' Claim for Attorneys' Fees as an 
Element of Damages (MIL #1)  

13 JA002145-
JA002175 

03/01/2013 Defendant's Motion in Limine to Exclude 
Plaintiffs' Claim for Damages in the Form 
of Compensation for Time (MIL #2) 

13 JA002176-
JA002210 

11/29/2012 Defendant's Opposition to Plaintiff's 
Counter Motion for Partial Summary 
Judgment Re: Real Parties in Interest 

13 JA002054-
JA002065 

04/08/2013 Defendant's Opposition to Plaintiffs' 
Motion for Leave to File a Second 
Amended Complaint 

16 JA002471-
JA002500 

05/10/2013 Defendant's Supplemental Brief in 
Support of Its Opposition to Plaintiffs' 
Motion for Leave to File a Second 
Amended Complaint 

16 JA002652-
JA002658 

07/08/2015 Errata to Motion to Strike "Judgment", 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59, as Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as such, is a Fugitive Document 

62 JA009645-
JA009652 
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Date Document Description Volume Labeled 

07/16/2015 Errata to Pardee Homes of Nevada's 
Opposition to Plaintiffs' Motion for 
Attorney's Fees and Costs 

65 JA010186-
JA010202 

07/08/2015 Errata to Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015, to 
Amend the Findings of Fact/Conclusions 
of Law and Judgment Contained Therein, 
Specifically Referred to in the Language 
Included in the Judgment at Page, 2, Lines 
8 through 13 and the Judgment at Page 2, 
Lines 18 through 23 to Delete the Same or 
Amend the Same to Reflect the True Fact 
that Plaintiff Prevailed on their 
Entitlement to the First Claim for Relief 
for an Accounting, and Damages for their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and that 
Defendant Never Received a Judgment in 
its form and Against Plaintiffs Whatsoever 
as Mistakenly Stated Within the Court's 
Latest "Judgment" 

62 JA009653-
JA009662 

05/13/2015 Findings of Fact and Conclusions of Law 
and Supplemental Briefing re Future 
Accounting 

49 JA007708-
JA007711 

06/25/2014 Findings of Fact, Conclusions of Law and 
Order  

48 JA007457-
JA007474 

06/15/2015 Judgment 52 JA008151-
JA008153 

05/16/2016 Judgment 71 JA011389-
JA011391 
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Date Document Description Volume Labeled 

08/24/2015 Minute Order Denying Plaintiff's Motion 
for Reconsideration, Ex Parte (With 
Notice) of Application for Order 
Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution 

67 JA010679 

03/21/2013 Motion to File Second Amended 
Complaint 

15 JA002434-
JA002461 

06/29/2015 Motion to Strike "Judgment", Entered 
June 15, 2015 Pursuant to N.R.C.P. 52 (B) 
And N.R.C.P. 59, As Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 And May 13, 
2015, And as Such, Is A Fugitive 
Document  

53 JA008328-
JA008394 

12/08/2015 Notice of Defendant Pardee Homes of 
Nevada's Non-Reply and Non-Opposition 
to "Plaintiff's Opposition to Pardee Homes 
of Nevada's Motion to Amend Judgment 
and Countermotion for Attorney's Fees"  

69 JA010896-
JA010945 

10/13/2017 Notice of Entry of Amended Judgment 88 JA014130-
JA014143 

06/27/2014 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order  

48 JA007475-
JA007494 

06/15/2015 Notice of Entry of Judgment 52 JA008154-
JA008158 

05/17/2016 Notice of Entry of Judgment 71 JA011392-
JA011396 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion for Attorney's Fees 
and Costs 

86 JA013629-
JA013635 



 

30 

Date Document Description Volume Labeled 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion to Amend Judgment 

86 JA013636-
JA016342 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Plaintiff's Motion for Attorney's Fees and 
Costs  

86 JA013622-
JA013628 

10/25/2013 Notice of Entry of Order Denying Motion 
for Partial Summary Judgment  

31 JA004812-
JA004817 

07/25/2014 Notice of Entry of Order Granting Motion 
to Expunge Lis Pendens 

48 JA007574-
JA007578 

06/05/2013 Notice of Entry of Order Granting 
Plaintiffs Motion for Leave to File a 
Second Amended Complaint

16 JA002665-
JA002669 

01/13/2017 Notice of Entry of Order on Defendant's 
Motion to Retax Plaintiffs' Memorandum 
of Costs Filed May 23, 2016  

86 JA013652-
JA013656 

05/13/2015 Notice of Entry of Order on Findings of 
Fact and Conclusions of Law and 
Supplemental Briefing re Future 
Accounting 

49 JA007712-
JA007717 

07/10/2015 Notice of Entry of Order on Pardee's 
Emergency Motion to Stay Execution of 
Judgment; and Ex Parte Order Shortening 
Time  

62 JA009755-
JA009758 

01/12/2017 Notice of Entry of Order on Plaintiffs' 
Countermotion for Attorney's Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

86 JA013645-
JA013648 

04/03/2013 Notice of Entry of Order re Order 
Denying Defendants Motion for Summary 
Judgment 

16 JA002465-
JA002470 
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Date Document Description Volume Labeled 

03/15/2013 Notice of Entry of Order re Order 
Granting Plaintiffs Countermotion for 
Summary Judgment 

14 JA002354-
JA002358 

10/13/2017 Notice of Entry of Order Re: Defendant 
Pardee Homes of Nevada's Motion to Stay 
Execution of Judgment and Post-Judgment 
Orders  

88 JA014147-
JA014151 

12/16/2011 Notice of Entry of Stipulated 
Confidentiality Agreement and Protective 
Order 

1 JA000040-
JA000048 

08/30/2012 Notice of Entry of Stipulation and Order 
to Extend Discovery Deadlines (First 
Request)  

1 JA000055-
JA000060 

07/14/2017 Notice of Entry of Supplemental Order 
Regarding Plaintiffs' Entitlement to, and 
Calculation of, Prejudgment Interest

88 JA014111-
JA014117 

11/07/2012 Opposition to Defendant's Motion for 
Summary Judgment and Plaintiffs' 
Counter Motion for Partial Summary 
Judgment  

2 JA000322-
JA000351 

07/14/2014 Opposition to Pardee's Motion to Expunge 
Lis Pendens 

48 JA007495-
JA007559 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Defendant's 
Motion for Attorney's Fees and Costs

86 JA013619-
JA013621 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Defendants 
Motion to Amend Judgment 

86 JA013613-
JA013615 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Plaintiff's 
Motion for Attorney's Fees and Costs  

86 JA013616-
JA013618 

10/23/2013 Order Denying Motion for Partial 
Summary Judgment  

21 JA003210-
JA003212 
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Date Document Description Volume Labeled 

04/26/2016 Order from January 15, 2016 Hearings  71 JA011385-
JA011388 

07/24/2014 Order Granting Motion to Expunge Lis 
Pendens 

48 JA007571-
JA007573 

05/30/2013 Order Granting Plaintiffs Motion for 
Leave to File a Second Amended 
Complaint 

16 JA002659-
JA002661 

06/05/2013 Order Granting Plaintiffs Motion for 
Leave to File a Second Amended 
Complaint 

16 JA002662-
JA002664 

01/12/2017 Order on Defendant's Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
May 23, 2016  

86 JA013649-
JA013651 

07/10/2015 Order on Pardee's Emergency Motion to 
Stay Execution of Judgment; and Ex Parte 
Order Shortening Time  

62 JA009753-
JA009754 

01/12/2017 Order on Plaintiffs' Countermotion for 
Attorney's Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

86 JA013643-
JA013644 

04/02/2013 Order re Order Denying Defendants 
Motion for Summary Judgment 

16 JA002462-
JA002464 

03/14/2013 Order re Order Granting Plaintiffs 
Countermotion for Summary Judgment  

14 JA002351-
JA002353 

10/12/2017 Order Re: Defendant Pardee Homes of 
Nevada's Motion to Stay Execution of 
Judgment and Post-Judgment Orders  

88 JA014144-
JA014146 

11/29/2011 Order Setting Civil Non-Jury Trial 1 JA000031-
JA000032 

11/02/2017 Pardee Amended Notice of Appeal 88 JA014152-
JA014154 
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Date Document Description Volume Labeled 

07/15/2015 Pardee Homes of Nevada's Consolidated 
Opposition To: (1) Plaintiff's Motion to 
Strike Judgment Entered on June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59; 
and (2) Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

63 JA009919-
JA009943 

09/12/2015 Pardee Homes of Nevada's Consolidated 
Reply in Support of (1) Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
June 19, 2015; and (2) Motion for 
Attorney's Fees and Costs 

68 JA010812-
JA010865 

12/30/2015 Pardee Homes of Nevada's Consolidated 
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs' 
Opposition to Pardee's Motion to Amend 
Judgment and Countermotion for 
Attorney's Fees; and (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010946-
JA010953 

06/01/2016 Pardee Homes of Nevada's Motion to 
Amend Judgment 

72 JA011455-
JA011589 

07/02/2015 Pardee Homes of Nevada's Motion to 
Amend Judgment  

59 JA009207-
JA009283 

06/27/2016 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Attorney's Fees and 
Costs  

82 JA013025-
JA013170 

07/15/2015 Pardee Homes of Nevada's Opposition to 
Plaintiff's Motion for Attorney's Fees and 
Costs  

62 JA009759-
JA009771 
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Date Document Description Volume Labeled 

08/10/2015 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Reconsideration of 
the Order on Pardee's Emergency Motion 
to Stay Execution of Judgment  

67 JA010582-
JA010669 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion for Attorney's Fees and 
Costs  

82 JA013171-
JA013182 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Amend Judgment; 
and Opposition to Plaintiffs' 
Countermotion for Attorney's Fees  

82 JA013183-
JA013196 

07/01/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016  

82 JA013197-
JA013204 

03/23/2016 Pardee Homes of Nevada's Response to 
Plaintiffs' Motion to Settle Two (2) Sets of 
Competing Judgments and Orders 

71 JA011214-
JA011270 

08/25/2014 Pardee Homes of Nevada's Supplemental 
Brief Regarding Future Accounting  

49 JA007699-
JA007707 

02/08/2017 Pardee Notice of Appeal 86 JA013657-
JA013659 

07/08/2015 Pardee's Emergency Motion to Stay 
Execution of Judgment: and Ex Parte 
Order Shortening Time 

62 JA009663-
JA009710 

06/06/2016 Pardee's Motion for Attorney's Fees and 
Costs 

72 JA011590-
JA011614 

05/28/2015 Pardee's Motion for Attorney's Fees and 
Costs  

49 JA007718-
JA007734 

06/24/2014 Pardee's Motion to Expunge Lis Pendens 
– section filed under seal 

48 JA007411-
JA007456 
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Date Document Description Volume Labeled 

06/24/2015 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed June 19, 
2015  

52 JA008192-
JA008215 

05/31/2016 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016  

71 JA011442-
JA011454 

04/07/2017 Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders 

86 JA013660-
JA013668 

05/10/2017 Pardee's Reply in Support of Motion to 
Stay Execution of Judgment and Post-
Judgment Orders 

88 JA014069-
JA014071 

10/17/2016 Pardee's Supplemental Brief Regarding 
Pre- and Post-Judgment Interest Pursuant 
to the Court's Order  

86 JA013591-
JA013602 

07/08/2015 Pardee's Supplemental Briefing in Support 
of its Emergency Motion to Stay 
Execution of Judgment 

62 JA009711-
JA009733 

08/25/2014 Plaintiff's Accounting Brief Pursuant to 
the court's Order Entered on June 25, 2014

49 JA007647-
JA007698 

09/12/2016 Plaintiffs' Brief on Interest Pursuant to the 
Court's Order Entered on August 15, 2016 

86 JA013566-
JA013590 

05/23/2016 Plaintiffs' Memorandum of Costs and 
Disbursements  

71 JA011397-
JA011441 

06/08/2016 Plaintiffs' Motion for Attorney's Fees and 
Costs 

77 JA012115-
JA012182 

06/29/2015 Plaintiffs' Motion for Attorney's Fees and 
Costs  

52-53 JA008216-
JA008327 

07/24/2015 Plaintiffs' Motion for Reconsideration, Ex 
Parte (With Notice) of Application for 
Order Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution  

67 JA010482-
JA010522 
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Date Document Description Volume Labeled 

07/18/2013 Plaintiffs' Motion in Limine To Permit 
James J. Jimmerson, Esq. To Testify 
Concerning Plaintiffs' Attorney's Fees and 
Costs (MIL #25) 

17 JA002732-
JA002771 

06/29/2015 Plaintiffs' Motion Pursuant to NRCP 52(b) 
and 59 to Amend The Court's Judgment 
Entered on June 15, 2015, to Amend the 
Findings of Fact/conclusions of Law and 
Judgment Contained Therein, Specifically 
Referred to in the Language Included in 
the Judgment at Page 2, Lines 8 Through 
13 and the Judgment At Page 2, Lines 18 
Through 23 to Delete the Same or Amend 
The Same to Reflect the True Fact That 
Plaintiff Prevailed On Their Entitlement to 
the First Claim for Relief For an 
Accounting, and Damages for Their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and That 
Defendant Never Received a Judgment in 
its Form and Against Plaintiffs 
Whatsoever as Mistakenly Stated Within 
the Court's Latest "Judgment  – sections 
filed under seal

54-56 JA008395-
JA008922 

03/14/2016 Plaintiffs' Motion to Settle Two (2) 
Competing Judgments and Orders  

70 JA011168-
JA011210 

06/21/2016 Plaintiffs' Opposition to Defendant, 
Pardee Homes of Nevada's, Motion to 
Amend Judgment and Plaintiffs' 
Countermotion for Attorneys' Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

81 JA012813-
JA013024 

08/06/2013 Plaintiffs Opposition to Defendants 
Motion for Partial Summary Judgment  

17 JA002830-
JA002857 
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Date Document Description Volume Labeled 

03/20/2013 Plaintiffs Opposition to Defendant's 
Motion in Limine to Exclude Plaintiffs 
Claim for Attorney’s Fees as an Element 
of Damages MIL 1  

15 JA002359-
JA002408 

03/20/2013 Plaintiffs Opposition to Defendants 
Motion in Limine to Plaintiffs Claim for 
Damages in the form of compensation for 
time MIL 2  

15 JA002409-
JA002433 

07/17/2015 Plaintiffs' Opposition to Pardee Homes of 
Nevada's Motion to Amend Judgment and 
Countermotion for Attorney's Fees  

65-67 JA010203-
JA010481 

06/30/2015 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

57-58 JA008923-
JA009109 

06/21/2016 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

80 JA012625-
JA012812 

05/12/2017 Plaintiffs' Opposition to Pardee's Motion 
Stay Execution of Judgment and Post-
Judgment Orders 

88 JA014072-
JA014105 

07/08/2015 Plaintiffs' Opposition to Pardee's Motion 
to Retax Costs 

60-61 JA009284-
JA009644 

06/20/2016 Plaintiffs' Opposition to Pardee's Motion 
to Retax Plaintiffs' Memorandum of Costs 
Filed May 23, 2016  

77-79 JA012183-
JA012624 

11/04/2016 Plaintiffs' Reply Brief in Support of Brief 
on Interest Pursuant to the Court's Order 
Entered on August 15, 2016  

86 JA013603-
JA013612 

04/23/2013 Plaintiffs Reply in Further Support of 
Motion for Leave to File Second 
Amended Complaint  
 

16 JA002503-
JA002526 
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Date Document Description Volume Labeled 

01/17/2013 Plaintiffs' Reply in Further Support of 
Their Counter Motion for Partial 
Summary Judgment 

13 JA002102-
JA002144 

08/02/2016 Plaintiffs' Reply in Support of 
Countermotion for Attorney's Fees and 
Costs  

84-85 JA013358-
JA013444 

08/02/2016 Plaintiffs' Reply in Support of Motion for 
Attorney's Fees and Costs  

83-84 JA013205-
JA013357 

01/11/2016 Plaintiffs' Reply to Defendants 
Consolidated Response to (1) Plaintiffs' 
Notice of Non-Reply and Non-Opposition 
to Plaintiff's Opposition to Pardee's 
Motion to Amend Judgment and 
Countermotion for Attorney's Fees And 
(2) Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs 

69 JA010954-
JA010961 

07/15/2013 Plaintiffs Reply to Defendants 
Counterclaim  

17 JA002724-
JA002731 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion for 
Attorney's Fees and Costs 

68 JA010680-
JA010722 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion Pursuant 
to NRCP 52(b) and NRCP 59 to Amend 
the Court's Judgment Entered on June 15, 
2015  

68 JA010768-
JA010811 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion to Strike 
"Judgment" Entered June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59  

68 JA010723-
JA010767 

04/20/2016 Plaintiffs' Reply to Defendant's Response 
and Supplement to Plaintiffs' Motion to 
Settle Two (2) Sets of Competing 
Judgments and Orders 

71 JA011271-
JA011384 
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Date Document Description Volume Labeled 

04/27/2017 Plaintiffs' Response to Pardee's Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014066-
JA014068 

05/10/2013 Plaintiffs Supplement to Motion for Leave 
to File a Second Amended Complaint 
Pursuant to the Courts order on Hearing 
on April 26, 2013 

16 JA002627-
JA002651 

12/08/2015 Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs

68 JA010866-
JA010895 

09/27/2013 Plaintiffs Supplement to Their Opposition 
to Defendants Motion for Partial 
Summary Judgment 

19-21 JA002988-
JA003203 

07/22/2013 Plaintiffs Supplemental Opposition to 
Defendants Motion in Limine to Plaintiffs 
Claim for Damages in the Form of 
Compensation for Time MIL 2 

17 JA002787-
JA002808 

10/25/2013 Plaintiffs Trial Brief Pursuant to EDCR 
7.27 

31 JA004818-
JA004847 

06/19/2015 Plaintiffs, James Wolfram and Walt 
Wilkes' Memorandum of Costs and 
Disbursements  

52 JA008159-
JA008191 

03/16/2016 Release of Judgment  71 JA011211-
JA011213 

01/07/2013 Reply Brief in Support of Defendant's 
Motion for Summary Judgment  

13 JA002081-
JA002101 

09/16/2013 Reply in Support of Defendant's Motion 
for Partial Summary Judgment  

17 JA002858-
JA002864 

09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiff's Claim for 
Attorney's Fees as An Element of 
Damages  

17 JA002865-
JA002869 
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09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiffs' Claim for 
Damages in the Form of Compensation for 
Time  

17 JA002870-
JA002874 

07/15/2014 Reply in Support of Pardee's Motion to 
Expunge Lis Pendens 

48 JA007560-
JA007570 

08/17/2015 Reply Points and Authorities in Support of 
Motion for Reconsideration  

67 JA010670-
JA010678 

11/08/2011 Scheduling Order 1 JA000028-
JA000030 

06/06/2013 Second Amended Complaint  16 JA002670-
JA002677 

04/17/2013 Second Amended Order Setting Civil 
Non-Jury Trial  

16 JA002501-
JA002502 

12/15/2011 Stipulated Confidentiality Agreement and 
Protective Order 

1 JA000033-
JA000039 

08/29/2012 Stipulation and Order to Extend Discovery 
Deadlines (First Request)  

1 JA000051-
JA000054 

06/30/2015 Supplement to Plaintiffs' Pending Motion 
for Attorney's Fees and Costs, Motion to 
Strike Judgment, Motion Pursuant to 
NRCP 52(b) and NRCP 59 to Amend the 
Court's Judgment, and Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs  

59 JA009110-
JA009206 

09/27/2013 Supplemental Brief in Support of 
Defendant's Motion for Partial Summary 
Judgment  

21 JA003204-
JA003209 

07/12/2007 Supplemental Order Regarding Plaintiffs' 
Entitlement to, and Calculation of, 
Prejudgment Interest 

88 JA014106-
JA014110 
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Date Document Description Volume Labeled 

03/05/2013 Transcript of Proceedings - March 5, 2013 14 JA002211-
JA002350 

10/25/2011 Transcript re Discovery Conference  1 JA000024-
JA000027 

08/27/2012 Transcript re Hearing 1 JA000049-
JA000050 

04/26/2013 Transcript re Hearing 16 JA002527-
JA002626 

07/09/2013 Transcript re Hearing 17 JA002688-
JA002723 

09/23/2013 Transcript re Hearing 18 JA002875-
JA002987 

07/17/2014 Transcript re Hearing 49 JA007579-
JA007629 

07/31/2014 Transcript re Hearing 49 JA007630-
JA007646 

07/10/2015 Transcript re Hearing 62 JA009734-
JA009752 

01/15/2016 Transcript re Hearing 70 JA010962-
JA011167 

08/15/2016 Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565 

12/06/2012 Transcript re Status Check 13 JA002066-
JA002080 

07/23/2013 Transcript re Status Check 17 JA002809-
JA002814 

10/23/2013 Transcript re Trial 22 JA003213-
JA003403 
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Date Document Description Volume Labeled 

10/24/2013 Transcript re Trial 29-30 JA004463-
JA004790 

10/28/2013 Transcript re Trial – filed under seal 32-33 JA004848-
JA005227 

10/29/2013 Transcript re Trial – filed under seal 35 JA005264-
JA005493 

10/30/2013 Transcript re Trial 37-38 JA005512-
JA005815 

12/09/2013 Transcript re Trial – filed under seal 40-41 JA005821-
JA006192 

12/10/2013 Transcript re Trial 42-43 JA006193-
JA006530 

12/12/2013 Transcript re Trial – filed under seal 44-45 JA006533-
JA006878 

12/13/2013 Transcript re Trial - Part 1 46 JA006953-
JA007107 

12/13/2013 Transcript re Trial - Part 2 47-48 JA007108-
JA007384 

10/23/2013 Trial Exhibit A 23 JA003404-
JA003544 

10/23/2013 Trial Exhibit B – filed under seal 23 JA003545-
JA003625 

10/23/2013 Trial Exhibit C 23 JA003626-
JA003628 

10/23/2013 Trial Exhibit D 23 JA003629-
JA003631 

10/23/2013 Trial Exhibit E – filed under seal 23 JA003632-
JA003634 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit F 23 JA003635-
JA003637 

10/23/2013 Trial Exhibit G 23 JA003638 

10/23/2013 Trial Exhibit H 23 JA003639-
JA003640 

10/23/2013 Trial Exhibit I 23 JA003641-
JA003643 

10/23/2013 Trial Exhibit J – filed under seal 24 JA003644-
JA003669 

10/23/2013 Trial Exhibit K 24 JA003670-
JA003674 

10/23/2013 Trial Exhibit L 24 JA003675-
JA003678 

10/23/2013 Trial Exhibit M 24 JA003679-
JA003680 

10/23/2013 Trial Exhibit N 24 JA003681-
JA003683 

10/23/2013 Trial Exhibit O – filed under seal 25-26 JA003684-
JA004083 

10/23/2013 Trial Exhibit P 27 JA004084 

10/23/2013 Trial Exhibit Q 27 JA004085 

10/23/2013 Trial Exhibit R 27 JA004086-
JA004089 

10/23/2013 Trial Exhibit S 27 JA004090 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit T 27 JA004091-
JA004092 

10/23/2013 Trial Exhibit U 27 JA004093 

10/23/2013 Trial Exhibit V 27 JA004094 

10/23/2013 Trial Exhibit W 27 JA004095-
JA004096 

10/23/2013 Trial Exhibit X 27 JA004097 

10/23/2013 Trial Exhibit Y 27 JA004098 

10/23/2013 Trial Exhibit Z 27 JA004099-
JA004100 

10/23/2013 Trial Exhibit 1 27 JA004289-
JA004292 

10/23/2013 Trial Exhibit 10 – filed under seal 27 JA004320-
JA004329 

10/23/2013 Trial Exhibit 11 – filed under seal 28 JA004330-
JA004340 

10/23/2013 Trial Exhibit 12 – filed under seal 28 JA004341-
JA004360 

10/23/2013 Trial Exhibit 13 – filed under seal 28 JA004361-
JA004453 

10/28/2013 Trial Exhibit 15 34 JA005228-
JA005232 

10/28/2013 Trial Exhibit 18 34 JA005233-
JA005235 
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Date Document Description Volume Labeled 

10/28/2013 Trial Exhibit 19 34 JA005236-
JA005237 

10/28/2013 Trial Exhibit 20 34 JA005238-
JA005254 

10/23/2013 Trial Exhibit 21 28 JA004454 

10/28/2013 Trial Exhibit 23 34 JA005255-
JA005260 

10/30/2013 Trial Exhibit 23a 39 JA005816-
JA005817 

10/28/2013 Trial Exhibit 24 34 JA005261-
JA005263 

10/23/2013 Trial Exhibit 25 28 JA004455-
JA004462 

10/24/2013 Trial Exhibit 26 31 JA004792-
JA004804 

10/30/2013 Trial Exhibit 27 39 JA005818-
JA005820 

10/29/2013 Trial Exhibit 28 36 JA005494-
JA005497 

10/29/2013 Trial Exhibit 29 36 JA005498-
JA005511 

10/24/2013 Trial Exhibit 30 31 JA004805-
JA004811 

12/13/2013 Trial Exhibit 31a 48 JA007385-
JA007410 

12/12/2013 Trial Exhibit 39 46 JA006936-
JA006948 
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Date Document Description Volume Labeled 

12/12/2013 Trial Exhibit 40 46 JA006949-
JA006950 

12/12/2013 Trial Exhibit 41 46 JA006951-
JA006952 

10/23/2013 Trial Exhibit 6  – filed under seal 27 JA004293-
JA004307 

10/23/2013 Trial Exhibit 7 – filed under seal 27 JA004308-
JA004310 

10/23/2013 Trial Exhibit 8 – filed under seal 27 JA004311-
JA004312 

10/23/2013 Trial Exhibit 9 – filed under seal 27 JA004313-
JA004319 

10/23/2013 Trial Exhibit AA 27 JA004101-
JA004102 

10/23/2013 Trial Exhibit BB 27 JA004103 

10/23/2013 Trial Exhibit CC 27 JA004104 

10/23/2013 Trial Exhibit DD 27 JA004105 

10/23/2013 Trial Exhibit EE 27 JA004106-
JA004113 

10/23/2013 Trial Exhibit FF 27 JA004114-
JA004118 

10/23/2013 Trial Exhibit GG 27 JA004119-
JA004122 

10/23/2013 Trial Exhibit HH 27 JA004123 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit II 27 JA004124 

10/23/2013 Trial Exhibit JJ 27 JA004125 

10/23/2013 Trial Exhibit KK 27 JA004126-
JA004167 

10/23/2013 Trial Exhibit LL 27 JA004168 

10/23/2013 Trial Exhibit MM 27 JA004169 

10/23/2013 Trial Exhibit NN 27 JA004170-
JA004174 

10/23/2013 Trial Exhibit OO 27 JA004175-
JA004183 

10/23/2013 Trial Exhibit PP 27 JA004184-
JA004240 

10/23/2013 Trial Exhibit QQ 27 JA004241-
JA004243 

10/23/2013 Trial Exhibit RR 27 JA004244-
JA004248 

10/23/2013 Trial Exhibit SS 27 JA004249-
JA004255 

10/23/2013 Trial Exhibit TT 27 JA004256-
JA004262 

10/23/2013 Trial Exhibit UU 27 JA004263-
JA004288 

10/24/2013 Trial Exhibit VV 31 JA004791 
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12/10/2013 Trial Exhibit WW 43 JA006531-
JA006532 

12/12/2013 Trial Exhibit XX 46 JA006879-
JA006935 

 

Dated this 28th day of February, 2018. 

McDONALD CARANO LLP 

 
 
By:   /s/ Rory T. Kay   

Pat Lundvall (NSBN 3761) 
Rory T. Kay (NSBN 12416) 
2300 W. Sahara Ave., 12th Floor 
Las Vegas, Nevada 89102 
Telephone:  (702) 873-4100 
Facsimile:  (702) 873-9966 
lundvall@mcdonaldcarano.com 
rkay@mcdonaldcarano.com  

Attorneys for Appellant 
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DISTRICT COURT

CLARK COUNTY, NEVADA

JAMES WOLFRAM, et al., )
)

Plaintiffs, )
)

vs. )CASE NO. A-10-632338-C
)DEPT. NO. IV

PARDEE HOMES OF NEVADA, et al., )
)

Defendants. )   ORIGINAL
)

REPORTER'S TRANSCRIPT OF PROCEEDINGS

BEFORE THE HON. KERRY EARLEY, DISTRICT JUDGE

On Tuesday, July 9, 2013

At 8:30 a.m.

APPEARANCES:

  For the Plaintiffs: JAMES J. JIMMERSON, ESQ.
JAMES M. JIMMERSON, ESQ.

  For the Defendants: PATRICIA K. LUNDVALL, ESQ.

Reported by:  Jennifer D. Church, RPR, CCR No. 568
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TUESDAY, JULY 9, 2013, 8:30 A.M.

LAS VEGAS, NEVADA

-oOo-

THE COURT:  Case A-632338, James Wolfram versus 

Pardee Homes of Nevada.  

Good morning, Counsel.  Sorry.  I thought it 

was going to be short.

MR. J.M. JIMMERSON:  James Jimmerson and James 

Jimmerson on behalf of plaintiffs.

MS. LUNDVALL:  Good morning, Your Honor.  Pat 

Lundvall on behalf of Pardee Homes of Nevada.

THE COURT:  Nice to see you this morning.  

I didn't see an opposition.  I didn't miss it, 

did I?  

MS. LUNDVALL:  No written opposition.  Our 

written opposition would have been due today.  And so 

since the order shortening time set the hearing for 

today, I figured I would do an oral opposition.

THE COURT:  All right.  My understanding is 

they want to just supplement the motions in limine that 

had already been filed that are scheduled for 8/19.  

Correct?  

MR. J.M. JIMMERSON:  Yes, Your Honor.  We filed 

our oppositions.  We didn't have the new discovery that 

you reopened a couple of months ago.  We just wanted to 
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have the ability to alert the Court to some of the facts 

in that new discovery, just as the defendants would have 

the ability to do so on reply.

THE COURT:  All right.

MS. LUNDVALL:  Your Honor, what we had offered 

to Counsel, when they made the request for us to be able 

to stipulate to them filing the supplement, was to let 

us see what you are proposing to supplement.  No 

different than like when you file a motion for leave to 

amend your Complaint, you are obligated then to file 

your Amended Complaint then so that Counsel have an 

opportunity to take a look at what it is, what changes.

THE COURT:  What they are stipulating to?  

MS. LUNDVALL:  Exactly.

THE COURT:  I understand.

MS. LUNDVALL:  So that's what we asked for, but 

we didn't get that.  And so that's why we were compelled 

then to at least come to the Court today to file a 

response then, or to lodge our response to their motion 

for leave to supplement.  All I'm interested in is 

learning what it is that they are proposing or intending 

to supplement.  

Their suggestion is that somehow they think 

that they are going to be, you know, short-sheeted in 

some fashion because we have the opportunity for a reply 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

3 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002690



and have the opportunity then by which to include this 

material, but that assumes that we would include the 

material.  

And so my suggestion to the Court is this:  If 

we don't include any material from these as far as the 

additional discovery that was taken, then there's no 

need then for them to somehow respond to what our reply 

might include.  And, therefore -- 

THE COURT:  I got a different impression.  I 

got that you felt like the new information may support 

the motions.  Am I right on the motions?  And this is a 

bench trial.  So I'm -- as you know, we've all invested 

a lot of time.  And to me, I want as many facts as I can 

when I decide, because motions in limine will help all 

of us.

MS. LUNDVALL:  Absolutely.

THE COURT:  Now that I've done two bench trials 

since then, I realize being the trier of fact is -- I 

thought it was tough in summary judgments.  It's really 

quite a very -- a burden on the court.  It's a wonderful 

position, but my last trial they felt sorry for me.  

It's a tough position as trier of fact.  

So I look at it, Ms. Lundvall, as getting me 

all the facts.  So -- and I assume if it does support or 

if it doesn't, they are not going to add anything 
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anyway.  Correct?  

MR. J.M. JIMMERSON:  Yes, Your Honor.

THE COURT:  I think you just want the 

opportunity.

MR. J.M. JIMMERSON:  Yes, Your Honor.

THE COURT:  Is that what I'm looking at?  

MR. J.M. JIMMERSON:  There are four motions 

in limine pending before you.

THE COURT:  I listed them all here.

MR. J.M. JIMMERSON:  The one most pertinent has 

to do with time and effort damages and specifically the 

foreseeability of those time and effort damages.  That 

was the primary argument.  So we would have discovery -- 

we have discovery directly on that point, as well as the 

bases for those time and effort damage claims, as well 

as the other three motions in limine.  I don't think 

they are as requiring of the new discovery.  

However, the opportunity to supplement, if we 

deem necessary, and their opportunity to use the new 

discovery in their reply would also, as you said, give 

you all the information that you need.  

On the issue as to them asking, Can we see what 

you are going to supplement with, that request was made 

25 days after I originally asked them, Would you agree 

to stipulate on a supplement?  There have been a series 
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of negotiations back and forth.  I understand people are 

out of town.  But after I extend twice the deadline to 

let me know if we're going to get a supplement, I get, 

Well, we want to see what you have to say.  What choice 

do I have but to just file the motion and ask you?  

THE COURT:  That's why I have the order 

shortening time.

MR. J.M. JIMMERSON:  Exactly, Your Honor.  

MS. LUNDVALL:  Your Honor, from my perspective, 

Counsel is correct that when people are out of town, 

there is a certain respect that is afforded to the fact 

that maybe you are not available.  

One of the things that we try to do is to be 

cooperative with this and treat it no different or very 

similar then to a motion for leave to amend a Complaint.  

And all I asked for was just simply, Let me see what 

your supplements look like and maybe we can consent.  

And part of the reason that I had a little bit 

of curiosity was when I went back through the motions 

in limine themselves, they are all legal arguments.  

They are not fact-based arguments for purposes of the 

motion in limine.  

And so to that extent then, it's like, okay, 

what am I going to get a supplement on?  Are they going 

to supplement with additional legal citations?  And, 
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therefore, we have to do the briefing all over again?  

They tell me they are not going to do that, but then 

they don't give me the supplement so I can confirm that.  

That's all we asked for.  

And so, therefore, we tried to be cooperative 

with this, and our suggestion was simply this:  That if, 

in fact, Counsel wishes as far as to lodge a supplement, 

then for them to be able to do so and to allow us then 

the opportunity to be able to review that so that we 

know what it is that they are seeking to supplement on 

and that we can hold them at their word.

THE COURT:  And would have been nice if it 

could have worked out earlier, and I'm not finding fault 

that -- you and I both know schedules are busy, but I'm 

looking we're getting tighter here, and I want the 

opportunity, especially to have as much time as I can, 

because I went back through these too, as you can 

imagine, and I'm not sure.  I don't want to relitigate 

what we've done before.  And I understand I've got some 

overlapping when I look at -- 

MS. LUNDVALL:  There's no doubt about that.

THE COURT:  Ms. Lundvall, I got it.  I 

certainly see.  And so I'm not sure what facts are 

necessary, but I also know it's a bench trial.  I also 

know I will follow the law.  
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So in that respect, at this point, since we're 

getting closer -- and I would rather get it sooner than 

later, can I be -- the more time you give me to look at 

it, the better educated I am and the better I know, 

because -- you know, so if it could have worked out, I 

understand your point.  It didn't.  

So here's what I'd like to do.  I want to just 

put some time lines.

MS. LUNDVALL:  Thank you, Your Honor.  

THE COURT:  If you could -- and I appreciate 

it.  I understand your point.  And I know this has been 

rough litigation, and I certainly respect both counsel 

doing the very best they can.  I hope you both 

understand that.  I don't think anybody is trying not to 

cooperate.  And I have learned the tougher the 

litigation, it's just more and more issues, and it's 

just hard to get together.  

So if I pick the dates -- because the hearings 

are August 19th.  I did want to give Ms. Lundvall the 

most time.  So I picked, if it's okay, July 22nd for 

your supplement.  I know you still have time, but -- 

MR. J.M. JIMMERSON:  That's Monday, Your Honor.  

Correct?  

THE COURT:  The 22nd.

MR. J.M. JIMMERSON:  That's a Monday?  
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THE COURT:  It could be.  I don't know.  Is 

that not a good day?  

THE CLERK:  Yes, it is a Monday.

MR. J.M. JIMMERSON:  It's fine.

THE COURT:  I was doing this late last night.  

So I was just counting days, Counsel, to be honest.  I 

assume you probably already know what you are going to 

say because you wouldn't have done this motion.  

MR. J.M. JIMMERSON:  Yes, Your Honor.  That's a 

perfectly fine date.

THE COURT:  So, Ms. Lundvall, I wanted to give 

you the most time.  So I gave you until August 12th.

MS. LUNDVALL:  Your Honor, that is fine.  And 

from our perspective, we will do our level best to make 

sure that we get that to the Court before then.

THE COURT:  If not, I did not want to do it 

short, and I'll be able to see on the 22nd.  And I know 

a lot of the history.  And I did like you, I went back 

and looked at the motions.  So these will not come out 

of left field like other cases where I just get a case 

and I get 20 motions in limine, I know nothing about the 

facts of the case.  

So I will go ahead and do that.  And whoever 

wants to do the order, that's fine with me.

MR. J.M. JIMMERSON:  We'll prepare the order, 
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Your Honor.

THE COURT:  And if you can get it to me early, 

it would be appreciated.  If not, I do not want to cut 

you short, because I devoted the time to look to make 

sure I have to read everything.

MS. LUNDVALL:  We will get it to you early.

MR. J.J. JIMMERSON:  May it please the Court, I 

would just like to alert the Court to something that's 

new in this case.  For the first time the defendants 

filed an Answer and Counterclaim, as opposed to an 

Answer, just last Thursday or Friday.  I only reference.  

There's nothing pending before you today, but I did want 

you to be aware of that.  

It may be that we will be asking you for some 

orders shortening time on different matters that relate 

to this now first filed Counterclaim in a case that's 

been pending for as long as it has.  So I want you to be 

aware.

THE COURT:  Thank you.

MS. LUNDVALL:  As far as since Mr. Jimmerson 

brought that issue up, as far as allow me to elaborate.

THE COURT:  Sure.

MS. LUNDVALL:  You entered an order that 

allowed them to file, I think it was a second or a third 

Amended Complaint.
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MR. J.M. JIMMERSON:  Second.

MS. LUNDVALL:  Second Amended Complaint.  

That's Second Amended Complaint added for the first time 

in this case, after the close of discovery, after the 

motion practice, allowed them as far as to assert what 

they call their time -- 

THE COURT:  Time damages.

MS. LUNDVALL:  -- time and effort damages.

THE COURT:  Yes.

MS. LUNDVALL:  Well, in a contract, you've got 

bilateral situation.  They incurred time and effort in 

being able as far as to bring this case.  Well, my 

clients then incurred time and effort as well.  

From this perspective, we don't believe that 

their time and effort damages are recoverable.  However, 

if the Court finds that they are recoverable, from the 

perspective that there's folks on the other side of this 

contract, they too incurred time and effort.

THE COURT:  But the time and effort damages 

arose from the original contract.

MR. J.J. JIMMERSON:  Correct.

MS. LUNDVALL:  Exactly.  And from our 

perspective, we believe that our time and effort damages 

arose from the original contract as well.  And so from 

the perspective of when they make unreasonable demands, 
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when they ask for things that they are not entitled to, 

when my folks make response to those things that they 

are not entitled to, then we are incurring -- 

THE COURT:  This is prior to litigation?  

MS. LUNDVALL:  Prior to litigation, Your Honor, 

just like -- 

THE COURT:  Just make sure time and effort is 

prior to -- okay.  

MS. LUNDVALL:  Just like they claim that they 

incurred time and effort prior to litigation.

THE COURT:  So that's the basis of the 

Counterclaim?  

MS. LUNDVALL:  That is the basis of the 

Counterclaim.  When we filed, we were entitled to file 

an Answer to their Second Amended Complaint.

THE COURT:  I understand that completely.

MS. LUNDVALL:  The rules permit me, when I file 

an Answer, to also assert a Counterclaim, and so that's 

what we did.

THE COURT:  Okay.  Now here's my question:  

What is going to happen on finding the information 

available to support those?  

MR. J.M. JIMMERSON:  We're already in 

discussions, Your Honor.

MS. LUNDVALL:  We've already indicated, as far 
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as to Counsel, that we intend to supplement our 

Rule 16.1 as far as disclosures, things of that nature.  

So we are already as far as into the conversations as to 

what additional discovery may be needed.  

The one thing that would be helpful, though, 

from this Court, since this issue was brought up, is 

what we would like to see is some type of a due date for 

any of the supplemental limited discovery that the Court 

permitted to end.  Because one of the things that has 

been, as the Court well knows, very frustrating for us 

is -- 

THE COURT:  I understand.

MS. LUNDVALL:  -- that due date keeps moving, 

and we keep getting new stuff and new stuff.  So, 

therefore, what we're trying to do is to figure out what 

the universe of evidence is at a time prior to trial of 

this case -- 

THE COURT:  Sure.

MS. LUNDVALL:  -- so that we know what it is 

that we're facing and that we are not challenged then by 

something brand-new that lands on our lap right before 

trial.

THE COURT:  I understand that.  We have to have 

a discovery cutoff.  

MR. J.J. JIMMERSON:  The burden of proof on the 
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Counterclaim is upon the defendant.  So when are they 

going to make their initial disclosures?  I agree with 

you.  We need that date.

THE COURT:  She's saying -- have you, as far as 

your time and effort damages, have you at this point 

produced everything that you are aware of to the 

defendant?  

MR. J.M. JIMMERSON:  As for time and effort 

damages, we have, Your Honor.  As for attorneys' fees, 

they, of course, are being supplemented as we accumulate 

attorneys' fees.

THE COURT:  That's like medical futures.  At 

some point we're going to cut it off.

MR. J.M. JIMMERSON:  Yes, Your Honor.

THE COURT:  It's got to have a cutoff 

somewhere.  So your point is well taken as far as the 

plaintiffs supplementing.  

And I understand attorneys' fees to the end, 

you can add that, but we have to have some cutoff.  

So -- 

MR. J.J. JIMMERSON:  Agreed.

THE COURT:  I don't have a calendar in front of 

me.

MS. LUNDVALL:  Typically what happens is that 

45 days prior to trial is your typical discovery cutoff.  
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And so, therefore, that allows Counsel an adequate 

opportunity to be able to put together, if they need, 

motions in limine, whatever, as far as, you know, their 

exhibits may be and also as far as being able to 

determine then what witness testimony may be.

THE COURT:  Are you saying 45 days for yours?  

MS. LUNDVALL:  Absolutely, Your Honor.

MR. J.J. JIMMERSON:  How do we discover a 

Counterclaim in three weeks?  

MR. J.M. JIMMERSON:  It's less than that.  It's 

11 days from now.  It's ten days from now would be that 

45-day cutoff.  

THE COURT:  That's -- 

MR. J.M. JIMMERSON:  We're literally right now 

trying to schedule maybe a deposition or two to the 

people they designate, and we haven't even filed our 

Answer yet, or excuse me, our reply yet, Your Honor.

THE COURT:  That's not going to work.  I 

understand.  I understand this all came back from 

rulings, but we can only deal with what we have 

time-wise.  

So let's first start with as far as you 

supplementing everything to defendant, can you do a 

cutoff like within a week?  Have you been in the 

position where you've been able to ascertain everything?  
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MR. J.M. JIMMERSON:  We can do it by the 45-day 

cutoff, Your Honor, the same deadline for the motions in 

limine.  I believe it's the 18th.  

THE COURT:  August 19th.  

MR. J.M. JIMMERSON:  That's correct.  

MR. J.J. JIMMERSON:  August is trial?  

MR. J.M. JIMMERSON:  No.  July 19th is the 

45-day cutoff because we have a September 9th trial 

date.

MS. LUNDVALL:  Your Honor, from this 

perspective, what you are suggesting, though, is this:  

We're now making inroads on the Court's order.  The 

Court allowed us, Pardee, a limited opportunity to 

conduct discovery into their new claims.  

THE COURT:  Right.  Did we put a time frame on 

that?  Is that what you are saying?  

MR. J.M. JIMMERSON:  No, Your Honor.  You said 

that we could work it out between ourselves, and I think 

we've cooperated fairly well on that issue.

MS. LUNDVALL:  But what now is being requested 

is that, We want more opportunity to give you more 

stuff, Pat, that maybe you haven't seen before.  That's 

not what the Court's order was, and that's what I'm 

trying as far as to make sure doesn't happen to us for 

the second time.
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THE COURT:  Okay.  And maybe I've learned.  I 

thought, Counsel, that you would work that out, to be 

honest.  Maybe I should be putting more deadlines.

MR. J.M. JIMMERSON:  There have been no new 

evidentiary documents, okay, that haven't -- from our 

perspective, okay, in the last 30 days.

MS. LUNDVALL:  There have been new witnesses 

that have been disclosed.  They've supplemented their 

Rule 16.1 disclosures with new witnesses.

MR. J.M. JIMMERSON:  Your Honor, that witness 

is right here for the purpose of attorneys' fees 

damages.

MS. LUNDVALL:  They gave us a new witness.

THE COURT:  Who is the new witness?  

MS. LUNDVALL:  Mr. Jimmerson.

THE COURT:  Well, you knew very well he was 

going to have to -- 

MS. LUNDVALL:  No, no, no.  

THE COURT:  Who did you think was going to 

testify?  

MS. LUNDVALL:  I had no idea.  They are the 

ones that had the burden.  Hold on.  I apologize.  I 

don't mean to be -- 

THE COURT:  I'm confused now.  That 

doesn't make sense to me.
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MS. LUNDVALL:  Well, when I look at their 

witness list and they claim that they are entitled to 

attorneys' fees, and I have fashioned then as far as 

already begun determining the scope of witness 

testimony, who do I ask questions upon these attorneys' 

fees?  What I'm doing is I'm looking at their witness 

list.  And out of the blue -- 

THE COURT:  We discussed this at that hearing 

because my concern was I knew it was Mr. Jimmerson.  I'm 

like you, and I'm concerned there's a conflict.  You all 

remember, I brought that up.  That was my biggest 

concern.  

So please don't tell me that because they 

didn't list him until recently, you had no idea.  Don't 

say, No, no.  Come on.  I'm not going to buy that one 

because I, myself, said -- I brought it up sua  sponte, 

I'm concerned about this now that I'm allowing this.  

I've got someone who is -- and you are supposed to be 

working on that, that that's a conflict.

MR. J.M. JIMMERSON:  There is no conflict, 

Your Honor.  The Nevada Rules of Professional Conduct 

say that the exception is fees and bills may be 

testified.

THE COURT:  That's fine.  I just wanted to make 

sure.
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MS. LUNDVALL:  Your Honor, from -- 

THE COURT:  I don't think you were prejudiced 

in that.  Now, to say any other -- so the only witnesses 

they just supplemented was Mr. Jimmerson himself.

MS. LUNDVALL:  Let me back up just a second, if 

I could, please.  From this perspective, the typical 

issue associated with recovering of attorneys' fees is, 

as we had originally advocated, there's an attorney fee 

clause within the contract.  And post trial, when one 

determines who is the prevailing party, then, in fact, 

attorneys' fees come at issue.

THE COURT:  I understand that.  We've been 

through this exact argument.  I remember it very well.  

That's a separate attorneys' fees than what I'm allowing 

on the special damages.

MS. LUNDVALL:  Precisely.

THE COURT:  Believe me.  As you know, I just 

told them about Sandy Valley.  You all have educated me 

very well.  I appreciate your briefing.  I understand 

the distinction.  So there still may be, after the fact, 

whoever wins under the contract -- I understand that 

too, but we're not at that point.

MS. LUNDVALL:  But the point I'm trying to make 

is this:  You identified to them that there may be 

certain circumstances by which they could recover 
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attorneys' fees as special damages.

THE COURT:  Correct.

MS. LUNDVALL:  You also articulated to them 

that it was their burden of proof.  And then a couple 

weeks later, then I get new witnesses from them.  They 

are the ones that are supplementing their own disclosure 

even though your order was limited to us having the 

opportunity to find out what information that they had.  

THE COURT:  I'm just trying to follow this.  

But you won't know where to go if they don't supplement 

to tell you where you need to do discovery.  Of course, 

if I allowed what I -- at least my 30 years of 

litigation, if a judge allows us to -- I was very 

specific, that area -- they have to supplement so you'll 

know where to go.

MR. J.J. JIMMERSON:  Correct.

THE COURT:  You don't have to do a fishing 

expedition.  That would be totally unfair.

MR. J.J. JIMMERSON:  They've already conducted 

deposition discovery of Mr. Wolfram.  So they know 

exactly the time and effort damages.

THE COURT:  But I'm more interested in making 

sure we're doing this fair.  So I envisioned that they 

should supplement.  I certainly envisioned 

Mr. Jimmerson.  And I was very adamant.  That's not a 
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hard thing to figure out.  They had already given you 

billing prior to my ruling, remember.  Because I looked 

at the billings, so I know you already had some of it.  

I wanted them to supplement as quickly as 

possible, because I knew this was getting tight, so that 

you would not be limited at all, as the defendant, on 

discovery.  Of course I wanted them to.  Now, I thought 

you could work it out since it was limited so it 

wouldn't be stretched too much.  Now I don't know.  

Hopefully -- I just want to make sure.  I agree 

with you.  They need to have an end point so that you 

know that they've given you everything and you have 

conducted full discovery.  Are we at that point?  Let me 

ask that.  As we sit here today, July 9th, are we at 

that point for, let's just talk about your damages?  

MR. J.M. JIMMERSON:  Yes, Your Honor, with the 

exception of, as you say, maybe one more supplement.  

We've supplemented our bills through May.

THE COURT:  That's like people getting new 

medical.  I understand.

MR. J.M. JIMMERSON:  Exactly.  So as far as 

we're concerned on the merits for our damage claims, 

we've established their damages.  The amount will be 

left up to your discretion.

MR. J.J. JIMMERSON:  We can supplement the 
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final bills by the 19th of July.

THE COURT:  So you've named all the witnesses.  

Now, Ms. Lundvall, have you been able to 

conduct the discovery you feel you need based on what 

they've shown you in good faith in discovery will be the 

evidence that they will present for those claims?  Have 

you had the opportunity to do that?  

MS. LUNDVALL:  Well, it would depend upon 

whether or not the Court is going to permit them to 

extend the discovery period.

THE COURT:  I'm asking a very different 

question.  I'm asking you a very specific question.  

Have you had the opportunity, as of today, which is 

July 9th, to conduct the discovery you feel that is 

adequate to address those damages?  

MS. LUNDVALL:  If, in fact, that Mr. Jimmerson 

continues to be able to stand as a witness, 

notwithstanding the fact that this disclosure came long 

after the discovery cutoff, and this -- and you, when 

you granted as far as their leave to amend, made it very 

clear that you were not extending discovery generally.  

You were only extending discovery to permit us the 

opportunity by which to conduct discovery into what they 

had disclosed.  There was no -- 

THE COURT:  But that doesn't answer my 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

22 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA002709



question.  Just answer my question.

MS. LUNDVALL:  No, I have not.

THE COURT:  I'm trying to get an answer.  What 

more do you need to do?  

MS. LUNDVALL:  I have to decide if I want to 

take the deposition of Mr. Jimmerson.

THE COURT:  Well, could you make that decision?  

MS. LUNDVALL:  Absolutely.

THE COURT:  Can you make that decision now so 

we can arrange to have his depo so I can get you a 

discovery cutoff?  Because obviously this isn't working 

trying to work it together.  I don't want either one of 

you frustrated, and I don't want to be frustrated.  

So my question is have you decided whether you 

want to -- I don't know the issue.  He's saying the law 

is that they don't have a conflict.  I assume you looked 

into that issue whenever our last hearing was because I 

was quite -- 

MR. J.M. JIMMERSON:  You were concerned, 

Your Honor.

THE COURT:  Yes.  I wasn't subtle about it.  I 

wanted to make sure that's not something else that's 

going to be an issue.  So I assume you knew from there, 

as much as I did, what the research is.  Have you done 

the research to know what they are saying is true or not 
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or whether he can be a witness?  

MS. LUNDVALL:  I disagree with him, Your Honor.  

So from this perspective, what I'm trying to -- what I 

had asked for -- this conversation started because what 

I was asking for was some type of a cutoff that I can 

count on that I'm not going to get any new witnesses, 

I'm not going to get any new documents.  That's all I 

asked for.

THE COURT:  They just told you they have it as 

of today.  Am I reading that right?  Is that -- 

MR. J.M. JIMMERSON:  You are a hundred percent, 

Your Honor.

THE COURT:  I'm going to remember it.  Okay.  

So I know.  Now my question is what more discovery, 

Ms. Lundvall, do you want to take?  Do you want to take 

Mr. Jimmerson's deposition?  

MS. LUNDVALL:  From this perspective, 

Your Honor, one of the things that -- I'm not trying to 

be difficult.  I have a client.  My client requires me 

to confer with issues that will expend their money.  So 

to that extent, I'm not prepared today to say if I'm 

going to take Mr. Jimmerson's deposition or not.

THE COURT:  Okay.  So let's do it this way.

MS. LUNDVALL:  I know I have the opportunity to 

his deposition.
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THE COURT:  I understand that.  Whether they 

want to spend the money or not, I understand that.  

Then let's do this:  If your client does agree 

that you can take Mr. Jimmerson's deposition, can we 

agree on a date now?  Is there some time that -- do you 

have your calendar in your phone or something so that we 

can leave here and so that she knows that's done?  

MR. J.J. JIMMERSON:  I am defending Judge 

Steven Jones in a judicial discipline hearing the last 

week of July.  That is a commitment I cannot -- but 

besides that, I will work -- if I'm not in court, I will 

be in a deposition wherever Ms. Lundvall asks me to be.

THE COURT:  So other than the last week of 

July.

MR. J.J. JIMMERSON:  That's correct.  I am not 

available the first ten days of August.  I'm taking 

personal time.

THE COURT:  So basically we need to take it 

ASAP from what I'm hearing.  

MR. J.J. JIMMERSON:  The next two weeks is 

fine.

THE COURT:  Ms. Lundvall, do you think you can 

get ahold of your client within the next two weeks and 

look at your calendar and get Mr. Jimmerson's deposition 

done this week or next week?  
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Is that what you are saying to me, the 9th 

through -- within this week or next week.  Correct?  

MR. J.M. JIMMERSON:  Through the 19th, 

Your Honor, I believe is the Friday.

THE COURT:  Would that be feasible?  

MS. LUNDVALL:  Yes.  It won't be this week, 

Your Honor.

THE COURT:  How about next week?  And I'm sure 

Mr. Jimmerson could do it at 5:00, I'm sure.

MR. J.J. JIMMERSON:  If I'm not in court, she 

just needs to tell me the time.  I will be there.  I'll 

move everything else around to accommodate Ms. Lundvall.  

THE COURT:  That would be very appreciated, 

because then we don't have -- so he will move his 

schedule around.  As long as he doesn't have a court 

hearing, which we all know are hard to move, he will 

make himself available next week.  

And then they are not going to supplement with 

any more witnesses.  They are not going to supplement 

with any more documents.

MR. J.J. JIMMERSON:  Well, we are going to 

supplement our bills, Judge.

THE COURT:  I know.  Other than continuing 

bills, which we all know.  Okay.  

MS. LUNDVALL:  Thank you, Your Honor.
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THE COURT:  Now, based on the discovery on the 

Counterclaim we have to address, that has not gone away.  

So have you -- I know you haven't even answered, but, 

Ms. Lundvall, do you have your documents ready and 

available and your witnesses to support your 

Counterclaim?  

MS. LUNDVALL:  From the perspective of 

typically our response is that those would not be due 

until we get a reply.  Maybe it might be helpful to 

figure out when we'll get a reply.

THE COURT:  You mean the Answer to the 

Counterclaim?  

MS. LUNDVALL:  Yes.

THE COURT:  But this isn't customary and 

normal.  I'm dealing with a whole different thing here.  

So do you know -- I assume when you research and you 

made the decision to do a Counterclaim, can you give me 

a realistic time frame of when you would be able to -- I 

mean, we don't have time to do the niceties anymore.  

We're running out of time where we can lose our trial 

date.  Honestly, Counsel, I can only deal with what I 

can.  I can only push so hard.  So in reality -- 

MS. LUNDVALL:  We could do our disclosures, our 

Rule 16.1 disclosures, by next Wednesday.

MR. J.J. JIMMERSON:  Fine.
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THE COURT:  What is next Wednesday?  

MS. LUNDVALL:  Next Wednesday should be the 

17th of July -- the 15th of July.  

MR. J.M. JIMMERSON:  No.

THE CLERK:  The 17th.  

THE COURT:  July 17th.  Okay.  All right.  

Then you have to have time to review that and 

decide what discovery you need.  Are you available?  It 

sounds like, Mr. Jimmerson -- 

MR. J.M. JIMMERSON:  I'm taking -- not with my 

father, but I'm taking ten days of personal time.

THE COURT:  That's okay.

MR. J.J. JIMMERSON:  Could I just ask, would 

the Court consider a status check on this?  This way the 

deposition of Jim Jimmerson will be completed by next 

week, we will have their initial disclosures, and we 

will be in a position to -- 

THE COURT:  Maybe you can tell me what you need 

to do.

MR. J.M. JIMMERSON:  -- see what we need to do, 

if anything, after the disclosures.  So if we had a 

status check on the week of the 22nd -- 

THE COURT:  That's what I was just going to 

say.

MR. J.J. JIMMERSON:  -- that might make sense.
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THE COURT:  When is the State Bar?  I'm going 

to the State Bar.

MR. J.J. JIMMERSON:  I think it's the 

Wednesday, Thursday of that week.

THE COURT:  So we could do it Tuesday.

MR. J.M. JIMMERSON:  The 23rd?  

THE CLERK:  I think you are going to be gone at 

the end of --

THE COURT:  Whenever the State Bar is.  Just 

run and ask Kelly.  

(Pause in proceedings.)

THE COURT:  Okay.  Do we have dates?  

THE CLERK:  You will be gone July 24 through 

the 26th.

THE COURT:  So what date did we pick for the 

status check?  

MR. J.J. JIMMERSON:  The 23rd, the day before?  

THE COURT:  That would be fine.

THE CLERK:  July 23rd at 8:30.

THE COURT:  For a status check.

MR. J.J. JIMMERSON:  Yes.

THE COURT:  And anything at that time that you 

think that I could help, I'm more than willing.  I very 

much want to keep your trial date, and I know it's 

important to all your clients.
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MR. J.M. JIMMERSON:  Absolutely, Your Honor.

THE COURT:  I understand that.  

MS. LUNDVALL:  And, Your Honor, from this 

perspective, if we agree as to what it is that we need 

concerning the defendant's counterclaims, is it possible 

we can let your chambers know that there's no need for 

the status check?  

THE COURT:  Sure.  Absolutely.  

MS. LUNDVALL:  Thank you.  

THE COURT:  We'll put it on just as a vehicle 

if you need it.

MR. J.M. JIMMERSON:  Thank you, Your Honor.

MR. J.J. JIMMERSON:  Thank you, Judge.

THE COURT:  You're welcome.  I appreciate you 

being here.

MR. J.M. JIMMERSON:  Thank you very much, 

Your Honor.

THE COURT:  I'll see you soon.  
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