
STATE OF NEVADA Case No:: A-10-632338-C

James Wolfram & Walt Wilkes v. Pardee Homes of Nevada

The undersigned being duly sworn states that I received the within Writ of Garnishment on the

and I personally served a copy of the same on the	 day of 	

by delivering 	and leaving a copy, along with the statutory fee of $5.00, with

County of Clark, State of Nevada.

COUNTY OF CLARK

day of

,20

20
al

Deputy Sheriff

INTERROGATORIES TO BE ANSWERED BY THE GARNISHEE UNDER OATH:

1. Are you in any manner indebted to the defendant(s)

or either of them, either in property or money, and is the debt now due? If nol due, when is the debt to become due? Slate fully

all particulars.

Answer:	 __	 ___	 	 __

2. Are you an employer ofone or all of the defendants? Ifso, state the length ofyour pay period and the amount each defendant

presently earns during a pay period.

Answer:	 	 		 ____________	 _

3, Did you have in yourpossession, in yourcharge or under your control, on thedaiethe Writ of Garnishment was served upon

you any money, property, effects, goods, chattels, rights, credits or choses in action of the defendani(s) or cither of them, or in which

defendanl(s) is (arc) interested? If so, slate its value and state fully all particulars.

Answer:	 „	 _	 	

Do you know ofany debts owing to the defendants), whether due orno t due, or any money, property, effects, goods, chattels,

rights, credits or choses in action, belonging to the defendant(s) or either of them, Of in which defcndant(s) is (are) interested, and

now in the possession or under the control of others? If so, state particulars:

ANSWER:	 	 	 	 	

4.

5. State your correct name and address, or the name and address or your aLtorney upon whom written notice of further pro
ceedings in this action may be served.

ANSWER:

Garnishee

STATE OF NEVADA

COUNTY OF CLARK

do solemnly swear that the answers to the foregoing i ntcrrogatories
I,

by me subscribed are true.

Garnishee

SUBSCRIBED and SWORN TO before me

this	 day of 20

NOTARY PUBLIC
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"Pursuant to N.R.S. Chapter 31, you are specifically directed to levy upon, attach and

deliver to the Sheriff any and all funds held for or in any way related to the Defendants,

including all bank accounts upon which defendants have signing authority.

Plaintiff is informed and believes and therefore alleges that one or more judgment

debtor(s) is funneling money through accounts at your institution or has a

substantial beneficial interest in such accounts), Obviously, should your

depositor(s) disagree, they have statutory remedies under Chapter 31 of which

they may avail themselves. Should you disagree and/or in any way ignore the

express directions on this "Writ of Garnishment, your alternative is to interplead

the funds, or face liability for failure to properly answer a lawful writ of this court.

Under appropriate circumstances, failure to comply fully and completely and

deliver all available funds in the referenced account to the Sheriff will lead to

Plaintiffs to seeking a full award of attorney's fees, costs, and sanctions against

the aforesaid financial institution and possibly result in a judgment against said

financial institution for the full amount sought under Plaintiffs Writ of Execution

submitted herewith,"
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ELECTRONICALLY SERVED

06/24/2015 02:24:46 PM

Electronically Filed

06/24/2015 12:43:54 PM

1 MRTX
PAT LUNDVALL (NSBN 3761)

2 RORY T. KAY (NSBN 12416)
Mcdonald carano wilson llp

3 2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102

4 (702)873-4100
(702) 873-9966 Facsimile

5 lundvall@mcdonaidcarano.com
rkav@mcdonaldcarano.com

6 Attorneys for Defendant
Pardee Homes of Nevada

CLERK OF THE COURT

7
DISTRICT COURT

8
CLARK COUNTY, NEVADA

9

JAMES WOLFRAM,
WALT WILKES

CASE NO.: A-10-632338-C
DEPT NO.: IV
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PARDEE'S MOTION TO RETAX

PLAINTIFFS' MEMORANDUM OF
COSTS FILED JUNE 19, 2015
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Pursuant to NRS 18.110(4), Defendant Pardee Homes of Nevada ("Pardee")

hereby moves the Court to retax and settle the costs included in Plaintiffs'

Memorandum of Costs and Disbursements. See Plaintiffs James Wolfram and Walt

Wilkes' Memorandum of Costs and Disbursements, filed with the Court on June 19,

2015. Because the Plaintiffs were not the prevailing party in this case and did not make

the required demonstration under Cadle Co. v. Woods & Erickson LLP, Pardee

respectfully requests that the Court deny Plaintiffs' alleged costs.
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This Motion is based on NRS 18.110(4), the pleadings and papers on file, the

2 attached Memorandum of Points and Authorities, and any oral argument the Court may

3 entertain at the hearing of this Motion.

DATED this 24th day of June, 2015.

1

4

5

Mcdonald carano wilson llp6

/s/ Rorv T. Kay	

PAT LUNDVALL (NBSN #3761)

RORY T. KAY (NSB #12416)

2300 West Sahara Avenue, Suite 1200

Las Vegas, Nevada 89102
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TO: All Parties and Their Counsel of Record:

PLEASE TAKE NOTICE that the undersigned will bring the foregoing

PARDEE'S MOTION TO RETAX PLAINTIFFS' MEMORANDUM OF COSTS FILED

day of

in Department IV of the above-entitled Court, or

£ 16

a

18Q §
2 7

JUNE 19, 2015 for hearing before the above-entitled Court on the
19

IN CHAMBERS

2015 at the hour ofJULY
20

as soon thereafter as counsel can be heard.
21

MCDONALD CARANO WILSON LLP
22

23
/s/ Rorv T. Kay

PAT LUNDVALL (NSBN 3761)

RORY KAY (NSBN 12416)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

24

25

26

27
Attorneys for Pardee Homes of Nevada

28

2

JA009728



MEMORANDUM OF POINTS AND AUTHORITIES1

ARGUMENT.

A. Legal Standard.

Plaintiffs claim that they are entitled to $50,897.03 in costs pursuant to NRS

5 18.110 and 18.020(3). NRS 18.110 states that "the party in whose favor judgment is

6 rendered, and who claims costs, must file . . . within 5 days after the entry of judgment .

7 . . a memorandum of the items of the costs in the action or proceeding . . . [that] have

8 been necessarily incurred in the action or proceeding." NRS 18.110(1). NRS 18.020(3)

9 states that costs "must be allowed [] to the prevailing party ... in an action for the

10 recovery of money or damages, where the plaintiff seeks to recover more than $2,500."

Os 11 In sum, only a prevailing party is entitled to a cost award
GO ®

1 <

j~j§g0 12 Although NRS 18.110 and 18.020 give district courts considerable discretion in

0||f 13 determining costs, the statutes do not grant unlimited discretion. See Cadle Co. v.
°* K p:

14 Woods & Erickson, LLP, 131 Nev. Adv. Op. 15, 345 P.3d 1049, 1054 (Mar. 26, 2015).

^ 6r t dS
QjZ-ig 15 Instead, awarded costs must always be reasonable, necessary, and actually incurred,

RloE 16 and parties cannot "simply estimate a reasonable amount of costs" without providing
*5! s & §
jZjSg5 17 documentation of reasonableness and necessity. See id.; see also Bobby Berosini,

2
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so

Ltd. v. PETA, 114 Nev. 1348, 1352, 971 P.2d 383, 385 (1998); Gibellini v. Klindt, 110180§
2 Nev. 1201, 1205-06, 885 P.2d 540, 543 (1994). In sum, a party seeking cost recovery

must provide the required justifying documentation.

A party moving for costs must provide this "justifying documentation" to show the

district court that the "costs were reasonable, necessary and actually incurred." See

Cadle. Co., 131 Nev. Adv. Op. 15, 345 P. 3d at 1244. An affidavit or verification from

the party's counsel telling the trial court that costs were reasonable and necessary is

not sufficient under the statutes; instead, the party must "demonstrate how such fees

were necessary to and incurred in the present action." Id. Thus, mere invoices or line

items showing the cost's amount and date are insufficient to determine reasonableness

and necessity under the statutes. See id. Rather the party must go beyond providing
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1 mere documents and instead demonstrate why each cost was reasonable and

2 necessary. Id.; see also Sheehan & Sheehan v. Nelson Malley and Co., 121 Nev, 481,

3 493, 117 P. 3d 219, 227 (2005) ("Reasonable costs must be actual and reasonable,

4 | 'rather than a reasonable estimate or calculation of such costs.'").

B. Plaintiffs Are Not Entitled to Anv Cost Recovery Under NRS 18,110 and

NRS 18.020.
5

6

1 . Plaintiffs were not the prevailing party in the instant litigation.

In their two-page memorandum of costs, Plaintiffs do not include any analysis as

I to why they are putatively entitled to their costs.. Rather Plaintiffs ignore the prevailing

party requirement in this matter for the purposes of NRS 18.110 and NRS 18.020.

However, as Pardee addressed in its previously filed Motion for Attorney's Fees and

_l g | Costs, Pardee prevailed entirely on Plaintiffs' claim to lost future commissions, the most

12
significant issue in this litigation and the one that comprised over 90% of Plaintiffs'

Q||| 13
claimed damages. See Pardee's Motion for Attorney's Fees and Costs at 12:23-14:2,

^ & u. 14

°n file with the Court.1 The Court recognized as much in its judgment, wherein in
Ob'?S 15
A stated that "judgment is entered against Plaintiffs and for Pardee as to Plaintiffs' claim

16 I
for $1,800,000 in damages related to the lost future commissions under the

Commission Agreement." Judgment entered on June 15, 2015, on file with the Court.

Simply put, the Plaintiffs were not the prevailing party and therefore are not entitled to

recover any of their costs under either NRS 18.110 or NRS 18.020.

2. Plaintiffs have not provided the Court with any basis to conclude

their claimed costs were reasonable and necessary.

As Cadle Co. makes clear, a party must go beyond simply providing an invoice

or line item detailing the claimed costs. Cadle. Co., 131 Nev. Adv. Op. 15, 345 P. 3d at

1244. The Nevada Supreme Court held in that case that a generalized affidavit from

7
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26 1 Pardee's Motion for Attorney's Fees and Costs includes a more complete
analysis of why Plaintiffs, after claiming over $1 .9 million in damages but only
recovering less than a tenth of those damages, are not the "prevailing" party in this

litigation. Pardee incorporates the entirety of that analysis in this current motion as
well. A copy of this Motion is attached as Exhibit A.
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1 counsel telling "the court that costs were reasonable and necessary" is not sufficient

2 under the statutes. Id. Instead, the affidavit and supporting documentation must

3 "demonstrate how such [costs] were necessary to and incurred in the present action."

4 Id. A party should not be permitted to supply such information after the fact.

Under any possible reading of Cadle Co.'s standard, Plaintiffs' Motion is deficient

6 II in all respects. In "justifying" Plaintiffs' claimed costs, Plaintiffs' counsel's verification

7 states only that "he believes those charges to be true and correct, and to be reasonably

8 and necessarily incurred in this action or proceeding." See Motion at 3:1-9. The Motion

9 itself is only a paragraph long and does not provide any demonstration as to how such

10 costs "were necessary to and incurred in the present action." See Motion at 1:19-26.

Ok 11 The supporting documentation attached to the Motion only shows the date and amount
00 ®

12 of each cost, along with a generic (and at times incomplete) description of the cost.

13 || See id. Thus, what is so obviously missing from the Motion and counsel's verification is

any demonstration as to why the costs were incurred, which is what is required by
— Q o 11

q-.1| 15 Cadle Co. and which would allow the Court to evaluate the reasonableness and
JL UJ <D jr j|

16 necessity of the costs.
<|sg II

Absent such a supporting demonstration, the Nevada Supreme Court has been

§ 18 || resolute in stating that a district court must deny the memorandum of costs, even when

19 a party is prevailing. See Cadle Co., 131 Nev. Adv. Op. 15, 345 P. 3d at 1244-45

20 ("Because the district court had no evidence on which to judge the reasonableness or

21 necessity of each photocopy charge, we conclude that the court lacked justifying

22 documentation to award photocopy costs."). This Court must therefore deny Plaintiffs'

23 memorandum of costs because there is no evidence to judge the reasonableness or

24 | necessity of their claimed costs.

Additionally, because the Plaintiffs have provided no explanation regarding the

5
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25

purported reasonableness of their claimed costs, Pardee cannot determine if such

Therefore Pardee

26

costs are genuinely recoverable under the Nevada statutes.27
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1 reserves the right to advance additional reasons why the costs are not recoverable if

2 the Plaintiffs provide supplemental explanation at a later date.

CONCLUSION.

Under Cadle Co. and the Nevada Supreme Court's prior precedent, the Plaintiffs'

5 bare motion, with no discussion as to why they incurred the costs they claim, does not

6 satisfy the reasonableness standard inherent in NRS 18.110 and 18.020. Moreover,

7 even assuming they had made such a showing, Plaintiffs were not the "prevailing party"

8 under either statute. Thus, Pardee respectfully requests that the Court deny Plaintiffs'

9 memorandum of costs.

DATED this 24th day of June, 2015.
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MCDONALD CARANO WILSON LLP

/s/ Rorv T. Kay

Pat Lundvall (NSBN 3761)

RoryT. Kay (NSBN 12416)
2300 West Sahara Avenue, Suite 1200

Las Vegas, Nevada 89102

(702) 873-4100
(702) 873-9966 Facsimile
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

3 and that on the 24th day of June, 2015, I e-served and e-filed a true and correct copy of

2

the foregoing PARDEE HOMES OF NEVADA'S MOTION TO RETAX PLAINTIFFS'

MEMORANDUM OF COSTS FILED JUNE 19

4

2015 via Wiznet, as utilized in the5

6 Eighth Judicial District in Clark County, Nevada, on the following:

7
James J. Jimmerson
Lynn M. Hansen8
Burak Ahmed
JIMMERSON HANSEN, P.C.
415 S. Sixth Street, Suite 100
Las Vegas, Nevada 89101

9

10
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2
Attorney for PlaintiffsOf
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is/ Sally Wexler
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DISTRICT COURT

CLARK COUNTY, NEVADA

JAMES WOLFRAM, et al., )
)

Plaintiffs, )
)

vs. )CASE NO. A-10-632338-C
)DEPT. NO. IV

PARDEE HOMES OF NEVADA, )
)

Defendant. )   ORIGINAL
)

REPORTER'S TRANSCRIPT OF PROCEEDINGS

BEFORE THE HONORABLE JOSEPH T. BONAVENTURE, SENIOR JUDGE

ON FRIDAY, JULY 10, 2015

AT 9:00 A.M.

APPEARANCES:

  For the Plaintiffs: JOHN W. MUIJE, ESQ.
HOLLY A. FIC, ESQ.

  For the Defendant: PATRICIA K. LUNDVALL, ESQ.
RORY T. KAY, ESQ.

Reported by:  Jennifer D. Church, RPR, CCR No. 568

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V
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Case Number: A-10-632338-C

Electronically Filed
12/29/2017 2:36 PM
Steven D. Grierson
CLERK OF THE COURT
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FRIDAY, JULY 10, 2015, 9:00 A.M.

LAS VEGAS, NEVADA

-oOo-

THE COURT:  Case A-10-632338-C, James Wolfram 

versus Pardee.  

Who is here for the record?  

MR. MUIJE:  Good morning, Your Honor.  John 

Muije appearing on behalf of the plaintiffs.

MS. LUNDVALL:  Good morning, Your Honor.  Pat 

Lundvall from McDonald Carano Wilson.  I'm here on 

behalf of Pardee Homes of Nevada.

MR. KAY:  Good morning, Your Honor.  Rory Kay 

also on behalf of Pardee Homes of Nevada.

MR. MUIJE:  Your Honor, this is -- 

MS. FIC:  Holly Fic from Jimmerson Hansen.

THE COURT:  This is your motion.

MS. LUNDVALL:  Thank you, Your Honor.

THE COURT:  Pardee's motion to stay execution.  

Is there a problem here?  Is there an opposition to 

this?  

MR. MUIJE:  There certainly is, Judge, but we 

were served with this after hours Wednesday night, less 

than one judicial day, though I have various statutes, 

rulings, cases, that the Court would consider, but I'm 

ready to do it in oral argument.
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THE COURT:  You are actually considering 

opposing this?  

MR. MUIJE:  Absolutely, Judge.

THE COURT:  All right.  Go ahead.

MS. LUNDVALL:  Thank you, Your Honor.  Our 

motion is a procedural motion, Your Honor.  It's simple, 

it's straightforward, and what it seeks to do is to 

preserve the status quo during the pendency then of the 

post-judgment motions that are currently pending before 

Judge Earley.  

All we're seeking to do is to stay execution 

during this period of time beginning from today until 

the Court then has the opportunity to hear our 

post-judgment motions.

THE COURT:  So both parties are filing various 

motions to amend.  Is that right?  

MS. LUNDVALL:  Absolutely, Your Honor.  And -- 

THE COURT:  This has been going on for a year, 

and all of a sudden a year later, they want to execute 

on it.

MS. LUNDVALL:  We tried the case at the end of 

2013, spent about six weeks in a bench trial before 

Judge Earley.  She issued her decision, her findings of 

fact and conclusions in 2014.  She asked for some 

additional briefing on an issue.  We gave her that 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
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briefing, and she issued a minute order then in 2015.  

After that minute order was issued, all issues 

had been resolved.  We put together a judgment.  We sent 

it to the Court, and she entered that judgment, and that 

judgment was entered on June 15th of 2015, this year.  

And before expiration of the ten-day automatic 

stay that is under Rule 62(a), the plaintiffs sought to 

execute on this judgment.  And so what we're here to do 

is ask the Court's stay during this standard pendency 

that is very typical within our jurisdiction is to stay 

execution until the Court then can sort out any of the 

issues associated then with these post-judgment motions.  

Thank you, Your Honor.

THE COURT:  Mr. Muije?  

MR. MUIJE:  Certainly, Judge.  Court's 

indulgence one second.  

The Court is aware this is a five-year-old 

case.  It's been kicking around for a long time with a 

lot of time and energy spent.  Now I am recently 

involved, but co-counsel advises me that they've 

attempted on multiple times to challenge the attorneys' 

fee award that Judge Earley awarded to the plaintiff 

here, Mr. Jimmerson.  The bulk of this judgment derives 

from the attorneys' fee award.  There's some liquidated 

damages, some attorneys' fees.  
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But I need to correct a couple of 

misconceptions in Ms. Lundvall's statement.  The 

judgment was entered on June 15th, but it was signed by 

Judge Earley on June 3rd.  So as we stand here today on 

July 10th, this judgment has been out there for five 

weeks.  

The Court will recall 20 years ago, 25 years 

ago when a judgment was entered, you were allowed to 

execute immediately.  You didn't have to wait.  There 

was no stay, no problem.  

Ms. Lundvall complains that quote/unquote we 

executed early.  Not true, Judge.  The notice of entry 

of judgment done by Ms. Lundvall's office went out on 

June 15th.  Ten working days takes us to two weeks.  

That's June 29th.  

They're saying, But you gotta add three days 

for mailing.  Well, they had the judgment in their 

possession.  The purpose of the additional three days 

for service is when you are receiving the judgment, not 

when you are sending it out.  So we executed on the 

first statutorily allowable day.  

But more importantly, Judge, they make 

arguments, Well, gee, you know, the judgment is not 

filed.  Everybody is moving to amend and alter and add 

and subtract.  There's a statute that has been on the 
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books since 1911, Judge.  NRS 15.040.  

May I approach?  

THE COURT:  Just read it.

MR. MUIJE:  Okay.  Enforcement of an order for 

the payment of money:  Whenever an order for the payment 

of a sum of money is made by a court, it may be enforced 

by execution in the same manner as if it were a 

judgment.  

That's been there for over a hundred years, 

Judge.  This order, looking at it on its face, there's 

no doubt it's an order for the payment of $141,500.  

The problem here is the defendant wants to have 

their cake and eat it too.  They want to litigate for 

five years.  They want to argue every little minutia 

motion.  They've known about this judgment for five 

weeks.  

NRCP 62 was amended to provide for an automatic 

two-week stay of enforcement so that a defendant could 

go out and get a supersedeas bond.  What have they done 

since June 3rd?  Nothing that I know of other than try 

to challenge the judgment.  

Your Honor, this judgment is prima facie valid 

on its face.  The writ of execution was proper and was 

duly issued in accordance with the law.  It was served, 

the bank has honored it, and there's no reason to stay 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
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it.  It's like unringing a bell.  How do you go back and 

stay something that's already happened?  

So we were totally within our rights to do 

this.  If they want to stay activity going forward, let 

them post a bond, and we can argue about the sufficiency 

of the bond, but that is an NRAP 8 and NRCP 62 issue.  

Let's not put the cart before the horse here.  

If they want to stay the execution, let them post an 

adequate bond.  If they don't want to post an adequate 

bond, we're entitled to proceed by the case law, the 

precedent, the statutes, and all the facts I've cited.

THE COURT:  Thank you, Mr. Muije.

MR. MUIJE:  Thank you, Judge.

MS. LUNDVALL:  Let me make a first comment, 

Your Honor, concerning this law that Mr. Muije brought 

to your attention.  If, in fact, they're going to rely 

upon this law, then they could have done something as 

far back as when the Court entered its findings of fact 

and conclusions of law, which was in early 2014, but 

they didn't.  They waited until the Court entered a 

judgment as that they were required to do.  Point number 

one.  

Point number two is this, that the statutory 

obligation not only to give notice, but also the time 

frames for calendaring this aren't specific as to whose 
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benefit that they're for.  They apply to everybody.  

So, in other words, when you start counting the 

days by which something becomes effective, it doesn't 

say, Well, who served it or who entered the notice of 

entry?  It applies to everybody.  

So to the extent that what we had set forth 

within our supplemental motion that we've provided to 

the Court, once we had received a copy of the writ of 

execution and the writ of garnishment that they served 

upon the bank, what we realized is that they had jumped 

the gun, and that's why we brought this to the Court's 

attention.  

But equally important is once we received a 

copy of the writ of execution and the writ of 

garnishment, because we couldn't figure out where these 

numbers were coming from that they were seeking to 

execute upon from the bank, they had a judgment that 

entitled them to $141,000, but they were seeking to 

execute on something in excess of 230,000.  So we 

couldn't figure that out.  

Well, when we finally got copies of the 

documents from the bank -- we never were served with 

those by the sheriff, as the sheriff is obligated to do 

pursuant to statute, nor were we served with those by 

either Mr. Jimmerson's office or Mr. Muije's office, as 
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they're required to do pursuant to rules of procedure -- 

what we realized is that what they were trying to do is 

get an additional $85,000 for which that they had never 

been issued an award or a judgment upon.  

And some of those monies, in particular the 

50,000 that they put in for costs, is part of the 

post-judgment motions that are currently pending before 

Judge Earley.  

And so to the extent that what they've tried to 

do is to pad the judgment with additional sums that are 

the very subject of the motions going to be decided by 

Judge Earley in August, those provide additional reasons 

why we should be entitled to a stay.  

Now the only real issue here is whether or not 

that there should be some type of condition placed upon 

this stay.  The Court is well aware of Rule 62(b) that 

allows me to come in here and ask for a stay, and the 

only issue is whether or not that there should be some 

type of condition placed upon that.  

And within this jurisdiction, it's very 

standard and it's very customary not to require any form 

of a bond because of the short time frame associated 

with the pendencies of the motions to amend the 

judgment, the post-judgment motions.  Usually those are 

for a very short period of time in our jurisdiction, 
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usually about 30-some-odd days, because of the fact that 

we hear motions and we get decisions fairly quickly, and 

it's real tough to get a bond for that short period of 

time.  

If this were a stay pending appeal, different 

story and different entire argument, but all we're 

asking for is this stay during this period of time 

without having to post any form of a bond, as is 

customary within our jurisdiction, from today until the 

Court then has the opportunity to decide the 

post-judgment motions.

THE COURT:  All right.

MR. MUIJE:  May I respond to these new 

arguments, Judge?  

THE COURT:  Yes.

MR. MUIJE:  In my experience, and the Court has 

known me for I think 30-plus years, it's not customary 

to stay execution without posting a bond.  In fact, the 

case of McCulloch versus Jeakins, the landmark case 

decided in 1983, says you have to post a bond in order 

to obtain a stay.  

What the Supreme Court did when they amended 

Rule 62 was provide for this ten-day window, two weeks, 

and says, Defendants, if you want to play games, if you 

want to challenge the judgment, if you want to appeal, 
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if you want to do all these things, you can do it, but 

you've got two weeks to go out there and get a bond.  

They've had five weeks and they haven't lifted a finger 

to do so.  

But even more importantly, Counsel complains 

about, Hey, we're executing for too much money.  

NRS 17.130 is very, very, very specific.  It couldn't be 

more specifically written, and it says, "When no rate of 

interest is provided by contract or law or specified in 

the judgment" -- there was no interest rate specified in 

the judgment -- "the judgment draws interest from the 

time of service of the summons and complaint until 

satisfied."  So, by law, NRS 17.130, prejudgment 

interest is added on.  

I also have to correct an erroneous statement 

in defendant's points and authorities on that.  They 

claim the interest rate is 3.25.  NRS 17.130 sets the 

interest rate at two percent over the prime rate 

determined semiannually.  It's been 5.25 percent for 

approximately six years, Judge.  So I personally did the 

interest calculations; the interest calculations are 

accurate and correct.  

They also complain about the memorandum of 

costs.  The prevailing party is entitled to costs as a 

matter of law.  The memo of costs was timely filed.  
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They're arguing about this, that, and the other.  It may 

very well be adjusted.  But I will tell you this, Judge, 

we have already received answers from Bank of America.  

We locked up $34,000.  We didn't lock up 

200-some-thousand dollars.  We're entitled to 

200-some-thousand dollars, but we didn't lock it up.  We 

locked up $34,000.  

They want a stay.  They're legally entitled to 

one once they post an adequate bond.  Until then, we're 

legally entitled to execute and enforce our judgment.  

Thank you, judge.  

MS. LUNDVALL:  Your Honor, one last point as 

far as if the Court needs on this issue and just on the 

new argument that was presented by Counsel.  He claimed 

that he was entitled to interest and costs and 

attorneys' fees and, therefore, that's why he included 

it in his writ of execution.  

Judge Earley expressly provided in her judgment 

that -- and I'm going to quote now -- "This judgment may 

be amended upon entry of further awards of interest, 

costs, and/or attorneys' fees."  Those issues are the 

subject of these post-judgment motions, for which that 

we're seeking the stay across that period of time.  

Counsel is not entitled to unilaterally decide 

to award his client those sums.  Only the Court, as 
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expressed in her judgment, is entitled to make those 

awards.  And, therefore, that's the additional argument 

that we have for the Court.

THE COURT:  Very well.  The defendant Pardee 

filed this emergency motion to stay execution of 

judgment.  I looked at it.  The motion is granted.  

I think the plaintiffs' premature execution 

upon the writ is, I think it violates some notice 

statutes, NRS 21.075, 21.076.  It includes amounts not 

awarded to plaintiff.  It violates, perhaps, a ten-day 

stay required by NRCP 62(a).  

I'm going to -- the execution upon the judgment 

is stayed until such time as Judge Earley can hear and 

rule on these motions challenging the judgment.  They're 

already pending.  We need to preserve the status quo by 

staying the execution of these judgments until the Court 

can hear the parties' motions to amend the judgments.  

No posting of a security is required, as there 

is no doubt as to the defendant's financial solvency and 

ability to pay the judgment.  So that's the order.  

You prepare the order.  All right.  Thank you 

very much.

MR. MUIJE:  Your Honor, may I clarify one point 

on the record, because the Court made a ruling that I 

don't think was really adequately addressed in the 

J e n n i f e r  D .  C h u r c h ,  C C R  N o .  5 6 8
D i s t r i c t  C o u r t ,  D e p t .  I V

13 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JA009746



record.  

The points and authorities said that they did 

not receive proper notice.  I have a copy of the exact 

instructions we sent to the sheriff, which included both 

notice addresses.  I've worked with the sheriff's office 

for 30-plus years.

THE COURT:  I know you're good at that, the 

collections.

MR. MUIJE:  And I will tell you their custom, 

practice, and procedure is they mail the notices out the 

day they serve the writ.  Now, where those ended up, I 

don't know, but I know we instructed the sheriff to 

follow -- 

THE COURT:  All right.  You made your record, 

but that's the order of the Court.  

You prepare the order.

MS. LUNDVALL:  Your Honor, we have prepared an 

order in anticipation.

MR. MUIJE:  May I see it?  

MS. LUNDVALL:  We have a copy for you, and I'm 

going to hand a copy as far as to counsel for 

Mr. Jimmerson's office as well.

May I approach, Your Honor?  

THE COURT:  Sure.  

MS. LUNDVALL:  Thank you.  
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Part of the reason, what we tried to do was to 

anticipate what hopefully the Court may do because the 

banks were demanding from us then some type of an order 

before they could -- so they can determine what to do.  

MR. MUIJE:  Your Honor, I would object to the 

third full paragraph on this.  The Court has ordered a 

stay.  It has not -- it was never briefed, it was never 

argued to withdraw or release any writs, Your Honor.  

What's done is done and should not be undone.  I can see 

the stay going forward.

MS. LUNDVALL:  Well, from this perspective what 

Counsel is arguing is that he should be permitted to go 

forward then with the current writ that he's already 

issued.  That's the whole purpose.

THE COURT:  This order is fine.  The Court is 

going to sign it and everything is stayed.  

Thank you so much.  Have a nice day.  

MS. LUNDVALL:  Thank you, Your Honor.  

-oOo-

ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF
 PROCEEDINGS.
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The parties should be temporarily stayed from executing upon the Judgment

2 dated June 15, 2015 until 10 days after written notice of entry of orders resolving all

3 parties' motions to alter or amend the Judgment and the motions resolving the

4 competing claims to attorneys' fees and recoverable costs.

Based on the foregoing findings, having considered the parties' briefing and

6 arguments of counsel presented at the hearing on this matter, and good cause

7 appearing therefor,

1

5

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Pardee's8

9 Emergency Motion to Stay Execution is GRANTED.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiffs shall

1 1 withdraw any writs seeking to execute upon the June 1 5, 201 5 Judgment.

IT IS FURTHER ORDERED, ADJUGED AND DECREED that the parties are

10
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a iss 11
Diss 13

III 14

12

stayed from executing upon the Judgment dated June 15, 2015 until 10 days after

written notice of entry of orders resolving all parties' motions to alter or amend the

judgment and the motions resolving the competing claims to attorneys' fees and

recoverable costs.
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The parties should be temporarily stayed from executing upon the Judgment

2 dated June 15, 2015 until 10 days after written notice of entry of orders resolving all

3 parties' motions to alter or amend the Judgment and the motions resolving the

4 competing claims to attorneys' fees and recoverable costs.

Based on the foregoing findings, having considered the parties' briefing and

6 arguments of counsel presented at the hearing on this matter, and good cause

7 appearing therefor,

1

5

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Pardee's8

9 Emergency Motion to Stay Execution is GRANTED.
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1 1 withdraw any writs seeking to execute upon the June 1 5, 201 5 Judgment.

IT IS FURTHER ORDERED, ADJUGED AND DECREED that the parties are

10
din

£
Oi
GO ®

I—< $ c>

>

a iss 11
Diss 13

III 14

12

stayed from executing upon the Judgment dated June 15, 2015 until 10 days after

written notice of entry of orders resolving all parties' motions to alter or amend the
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#1-5; And #20-25

17 JA002815-
JA002829 

08/06/2013 Plaintiffs Opposition to Defendants 
Motion for Partial Summary Judgment  

17 JA002830-
JA002857 

09/16/2013 Reply in Support of Defendant's Motion 
for Partial Summary Judgment  

17 JA002858-
JA002864 

09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiff's Claim for 
Attorney's Fees As An Element of 
Damages  

17 JA002865-
JA002869 

09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiffs' Claim For 
Damages in the Form of Compensation for 
Time  

17 JA002870-
JA002874 

09/23/2013 Transcript re Hearing 18 JA002875-
JA002987 
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Date Document Description Volume Labeled 

09/27/2013 Plaintiffs Supplement to Their Opposition 
to Defendants Motion for Partial Summary 
Judgment  

19-21 JA002988-
JA003203 

09/27/2013 Supplemental Brief in Support of 
Defendant's Motion for Partial Summary 
Judgment  

21 JA003204-
JA003209 

10/23/2013 Order Denying Motion for Partial 
Summary Judgment  

21 JA003210-
JA003212 

10/23/2013 Transcript re Trial 22 JA003213-
JA003403 

10/23/2013 Trial Exhibit A 23 JA003404-
JA003544 

10/23/2013 Trial Exhibit B – filed under seal 23 JA003545-
JA003625 

10/23/2013 Trial Exhibit C 23 JA003626-
JA003628 

10/23/2013 Trial Exhibit D 23 JA003629-
JA003631 

10/23/2013 Trial Exhibit E – filed under seal 23 JA003632-
JA003634 

10/23/2013 Trial Exhibit F 23 JA003635-
JA003637 

10/23/2013 Trial Exhibit G 23 JA003638 

10/23/2013 Trial Exhibit H 23 JA003639-
JA003640 

10/23/2013 Trial Exhibit I 23 JA003641-
JA003643 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit J – filed under seal 24 JA003644-
JA003669 

10/23/2013 Trial Exhibit K 24 JA003670-
JA003674 

10/23/2013 Trial Exhibit L 24 JA003675-
JA003678 

10/23/2013 Trial Exhibit M 24 JA003679-
JA003680 

10/23/2013 Trial Exhibit N 24 JA003681-
JA003683 

10/23/2013 Trial Exhibit O – filed under seal 25-26 JA003684-
JA004083 

10/23/2013 Trial Exhibit P 27 JA004084 

10/23/2013 Trial Exhibit Q 27 JA004085 

10/23/2013 Trial Exhibit R 27 JA004086-
JA004089 

10/23/2013 Trial Exhibit S 27 JA004090 

10/23/2013 Trial Exhibit T 27 JA004091-
JA004092 

10/23/2013 Trial Exhibit U 27 JA004093 

10/23/2013 Trial Exhibit V 27 JA004094 

10/23/2013 Trial Exhibit W 27 JA004095-
JA004096 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit X 27 JA004097 

10/23/2013 Trial Exhibit Y 27 JA004098 

10/23/2013 Trial Exhibit Z 27 JA004099-
JA004100 

10/23/2013 Trial Exhibit AA 27 JA004101-
JA004102 

10/23/2013 Trial Exhibit BB 27 JA004103 

10/23/2013 Trial Exhibit CC 27 JA004104 

10/23/2013 Trial Exhibit DD 27 JA004105 

10/23/2013 Trial Exhibit EE 27 JA004106-
JA004113 

10/23/2013 Trial Exhibit FF 27 JA004114-
JA004118 

10/23/2013 Trial Exhibit GG 27 JA004119-
JA004122 

10/23/2013 Trial Exhibit HH 27 JA004123 

10/23/2013 Trial Exhibit II 27 JA004124 

10/23/2013 Trial Exhibit JJ 27 JA004125 

10/23/2013 Trial Exhibit KK 27 JA004126-
JA004167 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit LL 27 JA004168 

10/23/2013 Trial Exhibit MM 27 JA004169 

10/23/2013 Trial Exhibit NN 27 JA004170-
JA004174 

10/23/2013 Trial Exhibit OO 27 JA004175-
JA004183 

10/23/2013 Trial Exhibit PP 27 JA004184-
JA004240 

10/23/2013 Trial Exhibit QQ 27 JA004241-
JA004243 

10/23/2013 Trial Exhibit RR 27 JA004244-
JA004248 

10/23/2013 Trial Exhibit SS 27 JA004249-
JA004255 

10/23/2013 Trial Exhibit TT 27 JA004256-
JA004262 

10/23/2013 Trial Exhibit UU 27 JA004263-
JA004288 

10/23/2013 Trial Exhibit 1 27 JA004289-
JA004292 

10/23/2013 Trial Exhibit 6 – filed under seal 27 JA004293-
JA004307 

10/23/2013 Trial Exhibit 7 – filed under seal 27 JA004308-
JA004310 

10/23/2013 Trial Exhibit 8 – filed under seal 27 JA004311-
JA004312 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit 9 – filed under seal 27 JA004313-
JA004319 

10/23/2013 Trial Exhibit 10 – filed under seal 27 JA004320-
JA004329 

10/23/2013 Trial Exhibit 11 – filed under seal 28 JA004330-
JA004340 

10/23/2013 Trial Exhibit 12 – filed under seal 28 JA004341-
JA004360 

10/23/2013 Trial Exhibit 13 – filed under seal 28 JA004361-
JA004453 

10/23/2013 Trial Exhibit 21 28 JA004454 

10/23/2013 Trial Exhibit 25 28 JA004455-
JA004462 

10/24/2013 Transcript re Trial 29-30 JA004463-
JA004790 

10/24/2013 Trial Exhibit VV 31 JA004791 

10/24/2013 Trial Exhibit 26 31 JA004792-
JA004804 

10/24/2013 Trial Exhibit 30 31 JA004805-
JA004811 

10/25/2013 Notice of Entry of Order Denying Motion 
for Partial Summary Judgment  

31 JA004812-
JA004817 

10/25/2013 Plaintiffs Trial Brief Pursuant to EDCR 
7.27 

31 JA004818-
JA004847 

10/28/2013 Transcript re Trial – filed under seal 32-33 JA004848-
JA005227 
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Date Document Description Volume Labeled 

10/28/2013 Trial Exhibit 15 34 JA005228-
JA005232 

10/28/2013 Trial Exhibit 18 34 JA005233-
JA005235 

10/28/2013 Trial Exhibit 19 34 JA005236-
JA005237 

10/28/2013 Trial Exhibit 20 34 JA005238-
JA005254 

10/28/2013 Trial Exhibit 23 34 JA005255-
JA005260 

10/28/2013 Trial Exhibit 24 34 JA005261-
JA005263 

10/29/2013 Transcript re Trial – filed under seal 35 JA005264-
JA005493 

10/29/2013 Trial Exhibit 28 36 JA005494-
JA005497 

10/29/2013 Trial Exhibit 29 36 JA005498-
JA005511 

10/30/2013 Transcript re Trial 37-38 JA005512-
JA005815 

10/30/2013 Trial Exhibit 23a 39 JA005816-
JA005817 

10/30/2013 Trial Exhibit 27 39 JA005818-
JA005820 

12/09/2013 Transcript re Trial – filed under seal 40-41 JA005821-
JA006192 

12/10/2013 Transcript re Trial 42-43 JA006193-
JA006530 
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Date Document Description Volume Labeled 

12/10/2013 Trial Exhibit WW 43 JA006531-
JA006532 

12/12/2013 Transcript re Trial – filed under seal 44-45 JA006533-
JA006878 

12/12/2013 Trial Exhibit XX 46 JA006879-
JA006935 

12/12/2013 Trial Exhibit 39 46 JA006936-
JA006948 

12/12/2013 Trial Exhibit 40 46 JA006949-
JA006950 

12/12/2013 Trial Exhibit 41 46 JA006951-
JA006952 

12/13/2013 Transcript re Trial - Part 1 46 JA006953-
JA007107 

12/13/2013 Transcript re Trial - Part 2 47-48 JA007108-
JA007384 

12/13/2013 Trial Exhibit 31a 48 JA007385-
JA007410 

06/24/2014 Pardee's Motion to Expunge Lis Pendens –  
section filed under seal 

48 JA007411-
JA007456 

06/25/2014 Findings of Fact, Conclusions of Law and 
Order  

48 JA007457-
JA007474 

06/27/2014 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order  

48 JA007475-
JA007494 

07/14/2014 Opposition to Pardee's Motion to Expunge 
Lis Pendens 

48 JA007495-
JA007559 

07/15/2014 Reply in Support of Pardee's Motion to 
Expunge Lis Pendens 

48 JA007560-
JA007570 
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Date Document Description Volume Labeled 

07/24/2014 Order Granting Motion to Expunge Lis 
Pendens 

48 JA007571-
JA007573 

07/25/2014 Notice of Entry of Order Granting Motion 
to Expunge Lis Pendens 

48 JA007574-
JA007578 

07/17/2014 Transcript re Hearing 49 JA007579-
JA007629 

07/31/2014 Transcript re Hearing 49 JA007630-
JA007646 

08/25/2014 Plaintiff's Accounting Brief Pursuant to the 
court's Order Entered on June 25, 2014 

49 JA007647-
JA007698 

08/25/2014 Pardee Homes of Nevada's Supplemental 
Brief Regarding Future Accounting  

49 JA007699-
JA007707 

05/13/2015 Findings of Fact and Conclusions of Law 
and Supplemental Briefing re Future 
Accounting 

49 JA007708-
JA007711 

05/13/2015 Notice of Entry of Order on Findings of 
Fact and Conclusions of Law and 
Supplemental Briefing re Future 
Accounting 

49 JA007712-
JA007717 

05/28/2015 Pardee's Motion for Attorney's Fees and 
Costs  

49 JA007718-
JA007734 

05/28/2015 Appendix of Exhibits to Pardee's Motion 
for Attorney's Fees and Costs  

50-51 JA007735-
JA008150 

06/15/2015 Judgment 52 JA008151-
JA008153 

06/15/2015  Notice of Entry of Judgment 52 JA008154-
JA008158 

06/19/2015 Plaintiffs, James Wolfram and Walt 
Wilkes' Memorandum of Costs and 
Disbursements  

52 JA008159-
JA008191 
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Date Document Description Volume Labeled 

06/24/2015 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed June 19, 
2015 

52 JA008192-
JA008215 

06/29/2015 Plaintiffs' Motion for Attorney's Fees and 
Costs  

52-53 JA008216-
JA008327 

06/29/2015 Motion to Strike "Judgment", Entered June 
15, 2015 Pursuant To NRCP. 52 (B) And 
N.R.C.P. 59, As Unnecessary and 
Duplicative Orders Of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as Such, is a Fugitive Document 

53 JA008328-
JA008394 

06/29/2015 Plaintiffs' Motion Pursuant to NRCP 52(b) 
and 59 to Amend The Court's Judgment 
Entered on June 15, 2015, to Amend the 
Findings of Fact/conclusions of Law and 
Judgment Contained Therein, Specifically 
Referred to in the Language Included in 
the Judgment at Page 2, Lines 8 Through 
13 and the Judgment At Page 2, Lines 18 
Through 23 to Delete the Same or Amend 
The Same to Reflect the True Fact That 
Plaintiff Prevailed On Their Entitlement to 
the First Claim for Relief For an 
Accounting, and Damages for Their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and That 
Defendant Never Received a Judgment in 
its Form and Against Plaintiffs 
Whatsoever as Mistakenly Stated Within 
the Court's Latest "Judgment  – sections 
filed under seal 

54-56 JA008395-
JA008922 

06/30/2015 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

57-58 JA008923-
JA009109 
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Date Document Description Volume Labeled 

06/30/2015 Supplement to Plaintiffs' Pending Motion 
for Attorney's Fees and Costs, Motion to 
Strike Judgment, Motion Pursuant to 
NRCP 52(b) and NRCP 59 to Amend the 
Court's Judgment, and Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs  

59 JA009110-
JA009206 

07/02/2015 Pardee Homes of Nevada's Motion to 
Amend Judgment  

59 JA009207-
JA009283 

07/08/2015 Plaintiffs' Opposition to Pardee's Motion to 
Retax Costs 

60-61 JA009284-
JA009644 

07/08/2015 Errata to Motion to Strike "Judgment", 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59, as Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as such, is a Fugitive Document 

62 JA009645-
JA009652 
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Date Document Description Volume Labeled 

07/08/2015 Errata to Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015, to 
Amend the Findings of Fact/Conclusions 
of Law and Judgment Contained Therein, 
Specifically Referred to in the Language 
Included in the Judgment at Page, 2, Lines 
8 through 13 and the Judgment at Page 2, 
Lines 18 through 23 to Delete the Same or 
Amend the Same to Reflect the True Fact 
that Plaintiff Prevailed on their Entitlement 
to the First Claim for Relief for an 
Accounting, and Damages for their Second 
Claim for Relief of Breach of Contract, 
and Their Third Claim for Relief for 
Breach of the Implied Covenant for Good 
Faith and Fair Dealing and that Defendant 
Never Received a Judgment in its form 
and Against Plaintiffs Whatsoever as 
Mistakenly Stated Within the Court's 
Latest "Judgment" 

62 JA009653-
JA009662 

07/08/2015 Pardee's Emergency Motion to Stay 
Execution of Judgment: and Ex Parte 
Order Shortening Time 

62 JA009663-
JA009710 

07/08/2015 Pardee's Supplemental Briefing in Support 
of its Emergency Motion to Stay 
Execution of Judgment  

62 JA009711-
JA009733 

07/10/2015 Transcript re Hearing 62 JA009734-
JA009752 

07/10/2015 Order on Pardee's Emergency Motion to 
Stay Execution of Judgment; and Ex Parte 
Order Shortening Time  

62 JA009753-
JA009754 
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Date Document Description Volume Labeled 

07/10/2015 Notice of Entry of Order on Pardee's 
Emergency Motion to Stay Execution of 
Judgment; and Ex Parte Order Shortening 
Time  

62 JA009755-
JA009758 

07/15/2015 Pardee Homes of Nevada's Opposition to 
Plaintiff's Motion for Attorney's Fees and 
Costs  

62 JA009759-
JA009771 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Opposition to Plaintiffs' Motion 
for Attorney's Fees and Costs  

63 JA009772-
JA009918 

07/15/2015 Pardee Homes of Nevada's Consolidated 
Opposition To: (1) Plaintiff's Motion to 
Strike Judgment Entered on June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59; 
and (2) Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

63 JA009919-
JA009943 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Consolidated Opposition to: (1) 
Plaintiff's Motion to Strike Judgment 
Entered on June 15, 2015 Pursuant to 
NRCP 52(b) and NRCP 59; and Plaintiffs' 
Motion Pursuant to NRCP 52(b) and 59 to 
Amend the Court's Judgment Entered on 
June 15, 2015  

64 JA009944-
JA010185 

07/16/2015 Errata to Pardee Homes of Nevada's 
Opposition to Plaintiffs' Motion for 
Attorney's Fees and Costs  

65 JA010186-
JA010202 

07/17/2015 Plaintiffs' Opposition to Pardee Homes of 
Nevada's Motion to Amend Judgment and 
Countermotion for Attorney's Fees  

65-67 JA010203-
JA010481 
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Date Document Description Volume Labeled 

07/24/2015 Plaintiffs' Motion for Reconsideration, Ex 
Parte (With Notice) of Application for 
Order Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution  

67 JA010482-
JA010522 

07/24/2015 Declaration of John W. Muije, Esq. In 
Support of Motion for Reconsideration  

67 JA010523-
JA010581 

08/10/2015 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Reconsideration of 
the Order on Pardee's Emergency Motion 
to Stay Execution of Judgment  

67 JA010582-
JA010669 

08/17/2015 Reply Points and Authorities in Support of 
Motion for Reconsideration  

67 JA010670-
JA010678 

08/24/2015 Minute Order Denying Plaintiff's Motion 
for Reconsideration, Ex Parte (With 
Notice) of Application for Order 
Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution 

67 JA010679 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion for Attorney's Fees 
and Costs  

68 JA010680-
JA010722 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion to Strike "Judgment" 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59  

68 JA010723-
JA010767 

09/11/2015 Plaintiffs' Reply to Defendant's Opposition 
to Plaintiff's Motion Pursuant to NRCP 
52(b) and NRCP 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

68 JA010768-
JA010811 
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Date Document Description Volume Labeled 

09/12/2015 Pardee Homes of Nevada's Consolidated 
Reply in Support of (1) Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
June 19, 2015; and (2) Motion for 
Attorney's Fees and Costs 

68 JA010812-
JA010865 

12/08/2015 Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs

68 JA010866-
JA010895 

12/08/2015 Notice of Defendant Pardee Homes of 
Nevada's Non-Reply and Non-Opposition 
to "Plaintiff's Opposition to Pardee Homes 
of Nevada's Motion to Amend Judgment 
and Countermotion for Attorney's Fees"  

69 JA010896-
JA010945 

12/30/2015 Pardee Homes of Nevada's Consolidated 
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs' 
Opposition to Pardee's Motion to Amend 
Judgment and Countermotion for 
Attorney's Fees; and (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010946-
JA010953 

01/11/2016 Plaintiffs' Reply to Defendants 
Consolidated Response to (1) Plaintiffs' 
Notice of Non-Reply and Non-Opposition 
to Plaintiff's Opposition to Pardee's Motion 
to Amend Judgment and Countermotion 
for Attorney's Fees And (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010954-
JA010961 

01/15/2016 Transcript re Hearing 70 JA010962-
JA011167 
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Date Document Description Volume Labeled 

03/14/2016 Plaintiffs' Motion to Settle Two (2) 
Competing Judgments and Orders  

70 JA011168-
JA011210 

03/16/2016 Release of Judgment  71 JA011211-
JA011213 

03/23/2016 Pardee Homes of Nevada's Response to 
Plaintiffs' Motion to Settle Two (2) Sets of 
Competing Judgments and Orders 

71 JA011214-
JA011270 

04/20/2016 Plaintiffs' Reply to Defendant's Response 
and Supplement to Plaintiffs' Motion to 
Settle Two (2) Sets of Competing 
Judgments and Orders 

71 JA011271-
JA011384 

04/26/2016 Order from January 15, 2016 Hearings  71 JA011385-
JA011388 

05/16/2016 Judgment 71 JA011389-
JA011391 

05/17/2016 Notice of Entry of Judgment 71 JA011392-
JA011396 

05/23/2016 Plaintiffs' Memorandum of Costs and 
Disbursements  

71 JA011397-
JA011441 

05/31/2016 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016 

71 JA011442-
JA011454 

06/01/2016 Pardee Homes of Nevada's Motion to 
Amend Judgment 

72 JA011455-
JA011589 

06/06/2016 Pardee's Motion for Attorney's Fees and 
Costs 

72 JA011590-
JA011614 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 1  

73-74 JA011615-
JA011866 
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Date Document Description Volume Labeled 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 2  

75-76 JA011867-
JA012114 

06/08/2016 Plaintiffs' Motion for Attorney's Fees and 
Costs 

77 JA012115-
JA012182 

06/20/2016 Plaintiffs' Opposition to Pardee's Motion to 
Retax Plaintiffs' Memorandum of Costs 
Filed May 23, 2016  

77-79 JA012183-
JA012624 

06/21/2016 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

80 JA012625-
JA012812 

06/21/2016 Plaintiffs' Opposition to Defendant, Pardee 
Homes of Nevada's, Motion to Amend 
Judgment and Plaintiffs' Countermotion 
for Attorneys' Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

81 JA012813-
JA013024 

06/27/2016 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Attorney's Fees and 
Costs  

82 JA013025-
JA013170 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion for Attorney's Fees and 
Costs  

82 JA013171-
JA013182 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Amend Judgment; 
and Opposition to Plaintiffs' 
Countermotion for Attorney's Fees 

82 JA013183-
JA013196 

07/01/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016 

82 JA013197-
JA013204 

08/02/2016 Plaintiffs' Reply in Support of Motion for 
Attorney's Fees and Costs  
 

83-84 JA013205-
JA013357 
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Date Document Description Volume Labeled 

08/02/2016 Plaintiffs' Reply in Support of 
Countermotion for Attorney's Fees and 
Costs  

84-85 JA013358-
JA013444 

08/15/2016 Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565 

09/12/2016 Plaintiffs' Brief on Interest Pursuant to the 
Court's Order Entered on August 15, 2016  

86 JA013566-
JA013590 

10/17/2016 Pardee's Supplemental Brief Regarding 
Pre- and Post-Judgment Interest Pursuant 
to the Court's Order  

86 JA013591-
JA013602 

11/04/2016 Plaintiffs' Reply Brief in Support of Brief 
on Interest Pursuant to the Court's Order 
Entered on August 15, 2016  

86 JA013603-
JA013612 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Defendants Motion to 
Amend Judgment 

86 JA013613-
JA013615 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Plaintiff's Motion for 
Attorney's Fees and Costs  

86 JA013616-
JA013618 

01/09/2017 Order and Judgment from August 15, 2016 
Hearings Regarding Defendant's Motion 
for Attorney's Fees and Costs 

86 JA013619-
JA013621 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Plaintiff's Motion for Attorney's Fees and 
Costs  

86 JA013622-
JA013628 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion for Attorney's Fees 
and Costs 

86 JA013629-
JA013635 



 

23 

Date Document Description Volume Labeled 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion to Amend Judgment 

86 JA013636-
JA016342 

01/12/2017 Order on Plaintiffs' Countermotion for 
Attorney's Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

86 JA013643-
JA013644 

01/12/2017 Notice of Entry of Order on Plaintiffs' 
Countermotion for Attorney's Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

86 JA013645-
JA013648 

01/12/2017 Order on Defendant's Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
May 23, 2016  

86 JA013649-
JA013651 

01/13/2017 Notice of Entry of Order on Defendant's 
Motion to Retax Plaintiffs' Memorandum 
of Costs Filed May 23, 2016  

86 JA013652-
JA013656 

02/08/2017 Pardee Notice of Appeal 86 JA013657-
JA013659 

04/07/2017 Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders 

86 JA013660-
JA013668 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume I]  

87 JA013669-
JA013914 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume II]  

88 JA013915-
JA014065 

04/27/2017 Plaintiffs' Response to Pardee's Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014066-
JA014068 
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Date Document Description Volume Labeled 

05/10/2017 Pardee's Reply in Support of Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014069-
JA014071 

05/12/2017 Plaintiffs' Opposition to Pardee's Motion 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014072-
JA014105 

07/12/2007 Supplemental Order Regarding Plaintiffs' 
Entitlement to, and Calculation of, 
Prejudgment Interest 

88 JA014106-
JA014110 

07/14/2017 Notice of Entry of Supplemental Order 
Regarding Plaintiffs' Entitlement to, and 
Calculation of, Prejudgment Interest 

88 JA014111-
JA014117 

10/12/2017 Amended Judgment 88 JA014118-
JA014129 

10/13/2017 Notice of Entry of Amended Judgment 88 JA014130-
JA014143 

10/12/2017 Order Re: Defendant Pardee Homes of 
Nevada's Motion to Stay Execution of 
Judgment and Post-Judgment Orders  

88 JA014144-
JA014146 

10/13/2017 Notice of Entry of Order Re: Defendant 
Pardee Homes of Nevada's Motion to Stay 
Execution of Judgment and Post-Judgment 
Orders  

88 JA014147-
JA014151 

11/02/2017 Pardee Amended Notice of Appeal 88 JA014152-
JA014154 
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Alphabetical Index to Joint Appendix 

Date Document Description Volume Labeled 

01/14/2011 Amended Complaint 1 JA000007-
JA000012 

10/12/2017 Amended Judgment 88 JA014118-
JA014129 

09/21/2012 Amended Order Setting Civil Non-Jury 
Trial  

1 JA000061-
JA000062 

02/11/2011 Amended Summons 1 JA000013-
JA000016 

03/02/2011 Answer to Amended Complaint 1 JA000017-
JA000023 

07/03/2013 Answer to Second Amended Complaint 
and Counterclaim 

16 JA002678-
JA002687 

10/24/2012 Appendix of Exhibits in Support of 
Defendant's Motion for Summary 
Judgment 

1 JA000083-
JA000206 

10/25/2012 Appendix of Exhibits in Support of 
Defendant's Motion for Summary 
Judgment – filed under seal

2 JA000212-
JA000321 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume I]  

87 JA013669-
JA013914 

04/07/2017 Appendix of Exhibits in Support of 
Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders, 
[Volume II]  

88 JA013915-
JA014065 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 1  

73-74 JA011615-
JA011866 



 

26 

Date Document Description Volume Labeled 

06/06/2016 Appendix of Exhibits to Pardee Homes 
Motion for Attorney Fees and Costs - 
Volume 2  

75-76 JA011867-
JA012114 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Consolidated Opposition to: (1) 
Plaintiff's Motion to Strike Judgment 
Entered on June 15, 2015 Pursuant to 
NRCP 52(b) and NRCP 59; and Plaintiffs' 
Motion Pursuant to NRCP 52(b) and 59 to 
Amend the Court's Judgment Entered on 
June 15, 2015  

64 JA009944-
JA010185 

07/15/2015 Appendix of Exhibits to Pardee Homes of 
Nevada's Opposition to Plaintiffs' Motion 
for Attorney's Fees and Costs  

63 JA009772-
JA009918 

05/28/2015 Appendix of Exhibits to Pardee's Motion 
for Attorney's Fees and Costs  

50-51 JA007735-
JA008150 

11/09/2012 Appendix of Exhibits to Plaintiffs' 
Memorandum of Points and Authorities in 
Opposition to Defendant's Motion for 
Summary Judgment and in Support of 
Plaintiffs' Counter Motion for Summary 
Judgment – sections filed under seal 

3-6 JA000352-
JA001332 

11/13/2012 Appendix of Exhibits to Plaintiffs' 
Memorandum of Points and Authorities in 
Opposition to Defendant's Motion for 
Summary Judgment and in Support of 
Plaintiffs' Counter Motion for Summary 
Judgment  

7-12 JA001333-
JA002053 

12/29/2010 Complaint 1 JA000001-
JA000006 

10/24/2012 Declaration of Aaron D. Shipley in 
Support of Defendant's Motion for 
Summary Judgment 

1 JA000207-
JA000211 
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07/24/2015 Declaration of John W. Muije, Esq. In 
Support of Motion for Reconsideration  

67 JA010523-
JA010581 

08/05/2013 Defendant Pardee Homes of Nevada's 
Response to Plaintiffs' Motions in Limine 
#1-5; And #20-25

17 JA002815-
JA002829 

07/22/2013 Defendant's Motion for Partial Summary 
Judgment  

17 JA002772-
JA002786 

10/24/2012 Defendant's Motion for Summary 
Judgment  

1 JA000063-
JA000082 

03/01/2013 Defendant's Motion in Limine to Exclude 
Plaintiffs' Claim for Attorneys' Fees as an 
Element of Damages (MIL #1)  

13 JA002145-
JA002175 

03/01/2013 Defendant's Motion in Limine to Exclude 
Plaintiffs' Claim for Damages in the Form 
of Compensation for Time (MIL #2) 

13 JA002176-
JA002210 

11/29/2012 Defendant's Opposition to Plaintiff's 
Counter Motion for Partial Summary 
Judgment Re: Real Parties in Interest 

13 JA002054-
JA002065 

04/08/2013 Defendant's Opposition to Plaintiffs' 
Motion for Leave to File a Second 
Amended Complaint 

16 JA002471-
JA002500 

05/10/2013 Defendant's Supplemental Brief in 
Support of Its Opposition to Plaintiffs' 
Motion for Leave to File a Second 
Amended Complaint 

16 JA002652-
JA002658 

07/08/2015 Errata to Motion to Strike "Judgment", 
Entered June 15, 2015 Pursuant to NRCP 
52(b) and NRCP 59, as Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 and May 13, 
2015, and as such, is a Fugitive Document 

62 JA009645-
JA009652 
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07/16/2015 Errata to Pardee Homes of Nevada's 
Opposition to Plaintiffs' Motion for 
Attorney's Fees and Costs 

65 JA010186-
JA010202 

07/08/2015 Errata to Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015, to 
Amend the Findings of Fact/Conclusions 
of Law and Judgment Contained Therein, 
Specifically Referred to in the Language 
Included in the Judgment at Page, 2, Lines 
8 through 13 and the Judgment at Page 2, 
Lines 18 through 23 to Delete the Same or 
Amend the Same to Reflect the True Fact 
that Plaintiff Prevailed on their 
Entitlement to the First Claim for Relief 
for an Accounting, and Damages for their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and that 
Defendant Never Received a Judgment in 
its form and Against Plaintiffs Whatsoever 
as Mistakenly Stated Within the Court's 
Latest "Judgment" 

62 JA009653-
JA009662 

05/13/2015 Findings of Fact and Conclusions of Law 
and Supplemental Briefing re Future 
Accounting 

49 JA007708-
JA007711 

06/25/2014 Findings of Fact, Conclusions of Law and 
Order  

48 JA007457-
JA007474 

06/15/2015 Judgment 52 JA008151-
JA008153 

05/16/2016 Judgment 71 JA011389-
JA011391 
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08/24/2015 Minute Order Denying Plaintiff's Motion 
for Reconsideration, Ex Parte (With 
Notice) of Application for Order 
Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution 

67 JA010679 

03/21/2013 Motion to File Second Amended 
Complaint 

15 JA002434-
JA002461 

06/29/2015 Motion to Strike "Judgment", Entered 
June 15, 2015 Pursuant to N.R.C.P. 52 (B) 
And N.R.C.P. 59, As Unnecessary and 
Duplicative Orders of Final Orders 
Entered on June 25, 2014 And May 13, 
2015, And as Such, Is A Fugitive 
Document  

53 JA008328-
JA008394 

12/08/2015 Notice of Defendant Pardee Homes of 
Nevada's Non-Reply and Non-Opposition 
to "Plaintiff's Opposition to Pardee Homes 
of Nevada's Motion to Amend Judgment 
and Countermotion for Attorney's Fees"  

69 JA010896-
JA010945 

10/13/2017 Notice of Entry of Amended Judgment 88 JA014130-
JA014143 

06/27/2014 Notice of Entry of Findings of Fact, 
Conclusions of Law and Order  

48 JA007475-
JA007494 

06/15/2015 Notice of Entry of Judgment 52 JA008154-
JA008158 

05/17/2016 Notice of Entry of Judgment 71 JA011392-
JA011396 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion for Attorney's Fees 
and Costs 

86 JA013629-
JA013635 



 

30 

Date Document Description Volume Labeled 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Defendant's Motion to Amend Judgment 

86 JA013636-
JA016342 

01/10/2017 Notice of Entry of Order and Judgment 
from August 15, 2016 Hearings Regarding 
Plaintiff's Motion for Attorney's Fees and 
Costs  

86 JA013622-
JA013628 

10/25/2013 Notice of Entry of Order Denying Motion 
for Partial Summary Judgment  

31 JA004812-
JA004817 

07/25/2014 Notice of Entry of Order Granting Motion 
to Expunge Lis Pendens 

48 JA007574-
JA007578 

06/05/2013 Notice of Entry of Order Granting 
Plaintiffs Motion for Leave to File a 
Second Amended Complaint

16 JA002665-
JA002669 

01/13/2017 Notice of Entry of Order on Defendant's 
Motion to Retax Plaintiffs' Memorandum 
of Costs Filed May 23, 2016  

86 JA013652-
JA013656 

05/13/2015 Notice of Entry of Order on Findings of 
Fact and Conclusions of Law and 
Supplemental Briefing re Future 
Accounting 

49 JA007712-
JA007717 

07/10/2015 Notice of Entry of Order on Pardee's 
Emergency Motion to Stay Execution of 
Judgment; and Ex Parte Order Shortening 
Time  

62 JA009755-
JA009758 

01/12/2017 Notice of Entry of Order on Plaintiffs' 
Countermotion for Attorney's Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

86 JA013645-
JA013648 

04/03/2013 Notice of Entry of Order re Order 
Denying Defendants Motion for Summary 
Judgment 

16 JA002465-
JA002470 
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03/15/2013 Notice of Entry of Order re Order 
Granting Plaintiffs Countermotion for 
Summary Judgment 

14 JA002354-
JA002358 

10/13/2017 Notice of Entry of Order Re: Defendant 
Pardee Homes of Nevada's Motion to Stay 
Execution of Judgment and Post-Judgment 
Orders  

88 JA014147-
JA014151 

12/16/2011 Notice of Entry of Stipulated 
Confidentiality Agreement and Protective 
Order 

1 JA000040-
JA000048 

08/30/2012 Notice of Entry of Stipulation and Order 
to Extend Discovery Deadlines (First 
Request)  

1 JA000055-
JA000060 

07/14/2017 Notice of Entry of Supplemental Order 
Regarding Plaintiffs' Entitlement to, and 
Calculation of, Prejudgment Interest

88 JA014111-
JA014117 

11/07/2012 Opposition to Defendant's Motion for 
Summary Judgment and Plaintiffs' 
Counter Motion for Partial Summary 
Judgment  

2 JA000322-
JA000351 

07/14/2014 Opposition to Pardee's Motion to Expunge 
Lis Pendens 

48 JA007495-
JA007559 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Defendant's 
Motion for Attorney's Fees and Costs

86 JA013619-
JA013621 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Defendants 
Motion to Amend Judgment 

86 JA013613-
JA013615 

01/09/2017 Order and Judgment from August 15, 
2016 Hearings Regarding Plaintiff's 
Motion for Attorney's Fees and Costs  

86 JA013616-
JA013618 

10/23/2013 Order Denying Motion for Partial 
Summary Judgment  

21 JA003210-
JA003212 
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04/26/2016 Order from January 15, 2016 Hearings  71 JA011385-
JA011388 

07/24/2014 Order Granting Motion to Expunge Lis 
Pendens 

48 JA007571-
JA007573 

05/30/2013 Order Granting Plaintiffs Motion for 
Leave to File a Second Amended 
Complaint 

16 JA002659-
JA002661 

06/05/2013 Order Granting Plaintiffs Motion for 
Leave to File a Second Amended 
Complaint 

16 JA002662-
JA002664 

01/12/2017 Order on Defendant's Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
May 23, 2016  

86 JA013649-
JA013651 

07/10/2015 Order on Pardee's Emergency Motion to 
Stay Execution of Judgment; and Ex Parte 
Order Shortening Time  

62 JA009753-
JA009754 

01/12/2017 Order on Plaintiffs' Countermotion for 
Attorney's Fees and Costs Pursuant to 
NRS 18.010 and EDCR 7.60  

86 JA013643-
JA013644 

04/02/2013 Order re Order Denying Defendants 
Motion for Summary Judgment 

16 JA002462-
JA002464 

03/14/2013 Order re Order Granting Plaintiffs 
Countermotion for Summary Judgment  

14 JA002351-
JA002353 

10/12/2017 Order Re: Defendant Pardee Homes of 
Nevada's Motion to Stay Execution of 
Judgment and Post-Judgment Orders  

88 JA014144-
JA014146 

11/29/2011 Order Setting Civil Non-Jury Trial 1 JA000031-
JA000032 

11/02/2017 Pardee Amended Notice of Appeal 88 JA014152-
JA014154 
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07/15/2015 Pardee Homes of Nevada's Consolidated 
Opposition To: (1) Plaintiff's Motion to 
Strike Judgment Entered on June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59; 
and (2) Plaintiffs' Motion Pursuant to 
NRCP 52(b) and 59 to Amend the Court's 
Judgment Entered on June 15, 2015  

63 JA009919-
JA009943 

09/12/2015 Pardee Homes of Nevada's Consolidated 
Reply in Support of (1) Motion to Retax 
Plaintiffs' Memorandum of Costs Filed 
June 19, 2015; and (2) Motion for 
Attorney's Fees and Costs 

68 JA010812-
JA010865 

12/30/2015 Pardee Homes of Nevada's Consolidated 
Response to: (1) Plaintiffs' Notice of Non-
Reply and Non-Opposition to Plaintiffs' 
Opposition to Pardee's Motion to Amend 
Judgment and Countermotion for 
Attorney's Fees; and (2) Plaintiffs' 
Supplement to Plaintiffs' Opposition to 
Pardee's Motion for Attorney's Fees and 
Costs  

69 JA010946-
JA010953 

06/01/2016 Pardee Homes of Nevada's Motion to 
Amend Judgment 

72 JA011455-
JA011589 

07/02/2015 Pardee Homes of Nevada's Motion to 
Amend Judgment  

59 JA009207-
JA009283 

06/27/2016 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Attorney's Fees and 
Costs  

82 JA013025-
JA013170 

07/15/2015 Pardee Homes of Nevada's Opposition to 
Plaintiff's Motion for Attorney's Fees and 
Costs  

62 JA009759-
JA009771 



 

34 

Date Document Description Volume Labeled 

08/10/2015 Pardee Homes of Nevada's Opposition to 
Plaintiffs' Motion for Reconsideration of 
the Order on Pardee's Emergency Motion 
to Stay Execution of Judgment  

67 JA010582-
JA010669 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion for Attorney's Fees and 
Costs  

82 JA013171-
JA013182 

06/30/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Amend Judgment; 
and Opposition to Plaintiffs' 
Countermotion for Attorney's Fees  

82 JA013183-
JA013196 

07/01/2016 Pardee Homes of Nevada's Reply in 
Support of Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016  

82 JA013197-
JA013204 

03/23/2016 Pardee Homes of Nevada's Response to 
Plaintiffs' Motion to Settle Two (2) Sets of 
Competing Judgments and Orders 

71 JA011214-
JA011270 

08/25/2014 Pardee Homes of Nevada's Supplemental 
Brief Regarding Future Accounting  

49 JA007699-
JA007707 

02/08/2017 Pardee Notice of Appeal 86 JA013657-
JA013659 

07/08/2015 Pardee's Emergency Motion to Stay 
Execution of Judgment: and Ex Parte 
Order Shortening Time 

62 JA009663-
JA009710 

06/06/2016 Pardee's Motion for Attorney's Fees and 
Costs 

72 JA011590-
JA011614 

05/28/2015 Pardee's Motion for Attorney's Fees and 
Costs  

49 JA007718-
JA007734 

06/24/2014 Pardee's Motion to Expunge Lis Pendens 
– section filed under seal 

48 JA007411-
JA007456 
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06/24/2015 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed June 19, 
2015  

52 JA008192-
JA008215 

05/31/2016 Pardee's Motion to Retax Plaintiffs' 
Memorandum of Costs Filed May 23, 
2016  

71 JA011442-
JA011454 

04/07/2017 Pardee's Motion to Stay Execution of 
Judgment and Post-Judgment Orders 

86 JA013660-
JA013668 

05/10/2017 Pardee's Reply in Support of Motion to 
Stay Execution of Judgment and Post-
Judgment Orders 

88 JA014069-
JA014071 

10/17/2016 Pardee's Supplemental Brief Regarding 
Pre- and Post-Judgment Interest Pursuant 
to the Court's Order  

86 JA013591-
JA013602 

07/08/2015 Pardee's Supplemental Briefing in Support 
of its Emergency Motion to Stay 
Execution of Judgment 

62 JA009711-
JA009733 

08/25/2014 Plaintiff's Accounting Brief Pursuant to 
the court's Order Entered on June 25, 2014

49 JA007647-
JA007698 

09/12/2016 Plaintiffs' Brief on Interest Pursuant to the 
Court's Order Entered on August 15, 2016 

86 JA013566-
JA013590 

05/23/2016 Plaintiffs' Memorandum of Costs and 
Disbursements  

71 JA011397-
JA011441 

06/08/2016 Plaintiffs' Motion for Attorney's Fees and 
Costs 

77 JA012115-
JA012182 

06/29/2015 Plaintiffs' Motion for Attorney's Fees and 
Costs  

52-53 JA008216-
JA008327 

07/24/2015 Plaintiffs' Motion for Reconsideration, Ex 
Parte (With Notice) of Application for 
Order Shortening Time Regarding Stay of 
Execution and Order Shortening Time 
Regarding Stay of Execution  

67 JA010482-
JA010522 
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07/18/2013 Plaintiffs' Motion in Limine To Permit 
James J. Jimmerson, Esq. To Testify 
Concerning Plaintiffs' Attorney's Fees and 
Costs (MIL #25) 

17 JA002732-
JA002771 

06/29/2015 Plaintiffs' Motion Pursuant to NRCP 52(b) 
and 59 to Amend The Court's Judgment 
Entered on June 15, 2015, to Amend the 
Findings of Fact/conclusions of Law and 
Judgment Contained Therein, Specifically 
Referred to in the Language Included in 
the Judgment at Page 2, Lines 8 Through 
13 and the Judgment At Page 2, Lines 18 
Through 23 to Delete the Same or Amend 
The Same to Reflect the True Fact That 
Plaintiff Prevailed On Their Entitlement to 
the First Claim for Relief For an 
Accounting, and Damages for Their 
Second Claim for Relief of Breach of 
Contract, and Their Third Claim for Relief 
for Breach of the Implied Covenant for 
Good Faith and Fair Dealing and That 
Defendant Never Received a Judgment in 
its Form and Against Plaintiffs 
Whatsoever as Mistakenly Stated Within 
the Court's Latest "Judgment  – sections 
filed under seal

54-56 JA008395-
JA008922 

03/14/2016 Plaintiffs' Motion to Settle Two (2) 
Competing Judgments and Orders  

70 JA011168-
JA011210 

06/21/2016 Plaintiffs' Opposition to Defendant, 
Pardee Homes of Nevada's, Motion to 
Amend Judgment and Plaintiffs' 
Countermotion for Attorneys' Fees and 
Costs Pursuant to NRS 18.010 and EDCR 
7.60  

81 JA012813-
JA013024 

08/06/2013 Plaintiffs Opposition to Defendants 
Motion for Partial Summary Judgment  

17 JA002830-
JA002857 
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03/20/2013 Plaintiffs Opposition to Defendant's 
Motion in Limine to Exclude Plaintiffs 
Claim for Attorney’s Fees as an Element 
of Damages MIL 1  

15 JA002359-
JA002408 

03/20/2013 Plaintiffs Opposition to Defendants 
Motion in Limine to Plaintiffs Claim for 
Damages in the form of compensation for 
time MIL 2  

15 JA002409-
JA002433 

07/17/2015 Plaintiffs' Opposition to Pardee Homes of 
Nevada's Motion to Amend Judgment and 
Countermotion for Attorney's Fees  

65-67 JA010203-
JA010481 

06/30/2015 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

57-58 JA008923-
JA009109 

06/21/2016 Plaintiffs' Opposition to Pardee's Motion 
for Attorney's Fees and Costs  

80 JA012625-
JA012812 

05/12/2017 Plaintiffs' Opposition to Pardee's Motion 
Stay Execution of Judgment and Post-
Judgment Orders 

88 JA014072-
JA014105 

07/08/2015 Plaintiffs' Opposition to Pardee's Motion 
to Retax Costs 

60-61 JA009284-
JA009644 

06/20/2016 Plaintiffs' Opposition to Pardee's Motion 
to Retax Plaintiffs' Memorandum of Costs 
Filed May 23, 2016  

77-79 JA012183-
JA012624 

11/04/2016 Plaintiffs' Reply Brief in Support of Brief 
on Interest Pursuant to the Court's Order 
Entered on August 15, 2016  

86 JA013603-
JA013612 

04/23/2013 Plaintiffs Reply in Further Support of 
Motion for Leave to File Second 
Amended Complaint  
 

16 JA002503-
JA002526 
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01/17/2013 Plaintiffs' Reply in Further Support of 
Their Counter Motion for Partial 
Summary Judgment 

13 JA002102-
JA002144 

08/02/2016 Plaintiffs' Reply in Support of 
Countermotion for Attorney's Fees and 
Costs  

84-85 JA013358-
JA013444 

08/02/2016 Plaintiffs' Reply in Support of Motion for 
Attorney's Fees and Costs  

83-84 JA013205-
JA013357 

01/11/2016 Plaintiffs' Reply to Defendants 
Consolidated Response to (1) Plaintiffs' 
Notice of Non-Reply and Non-Opposition 
to Plaintiff's Opposition to Pardee's 
Motion to Amend Judgment and 
Countermotion for Attorney's Fees And 
(2) Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs 

69 JA010954-
JA010961 

07/15/2013 Plaintiffs Reply to Defendants 
Counterclaim  

17 JA002724-
JA002731 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion for 
Attorney's Fees and Costs 

68 JA010680-
JA010722 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion Pursuant 
to NRCP 52(b) and NRCP 59 to Amend 
the Court's Judgment Entered on June 15, 
2015  

68 JA010768-
JA010811 

09/11/2015 Plaintiffs' Reply to Defendant's 
Opposition to Plaintiff's Motion to Strike 
"Judgment" Entered June 15, 2015 
Pursuant to NRCP 52(b) and NRCP 59  

68 JA010723-
JA010767 

04/20/2016 Plaintiffs' Reply to Defendant's Response 
and Supplement to Plaintiffs' Motion to 
Settle Two (2) Sets of Competing 
Judgments and Orders 

71 JA011271-
JA011384 
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04/27/2017 Plaintiffs' Response to Pardee's Motion to 
Stay Execution of Judgment and Post-
Judgment Orders  

88 JA014066-
JA014068 

05/10/2013 Plaintiffs Supplement to Motion for Leave 
to File a Second Amended Complaint 
Pursuant to the Courts order on Hearing 
on April 26, 2013 

16 JA002627-
JA002651 

12/08/2015 Plaintiffs' Supplement to Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs

68 JA010866-
JA010895 

09/27/2013 Plaintiffs Supplement to Their Opposition 
to Defendants Motion for Partial 
Summary Judgment 

19-21 JA002988-
JA003203 

07/22/2013 Plaintiffs Supplemental Opposition to 
Defendants Motion in Limine to Plaintiffs 
Claim for Damages in the Form of 
Compensation for Time MIL 2 

17 JA002787-
JA002808 

10/25/2013 Plaintiffs Trial Brief Pursuant to EDCR 
7.27 

31 JA004818-
JA004847 

06/19/2015 Plaintiffs, James Wolfram and Walt 
Wilkes' Memorandum of Costs and 
Disbursements  

52 JA008159-
JA008191 

03/16/2016 Release of Judgment  71 JA011211-
JA011213 

01/07/2013 Reply Brief in Support of Defendant's 
Motion for Summary Judgment  

13 JA002081-
JA002101 

09/16/2013 Reply in Support of Defendant's Motion 
for Partial Summary Judgment  

17 JA002858-
JA002864 

09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiff's Claim for 
Attorney's Fees as An Element of 
Damages  

17 JA002865-
JA002869 
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09/16/2013 Reply in Support of Defendant's Motion in 
Limine to Exclude Plaintiffs' Claim for 
Damages in the Form of Compensation for 
Time  

17 JA002870-
JA002874 

07/15/2014 Reply in Support of Pardee's Motion to 
Expunge Lis Pendens 

48 JA007560-
JA007570 

08/17/2015 Reply Points and Authorities in Support of 
Motion for Reconsideration  

67 JA010670-
JA010678 

11/08/2011 Scheduling Order 1 JA000028-
JA000030 

06/06/2013 Second Amended Complaint  16 JA002670-
JA002677 

04/17/2013 Second Amended Order Setting Civil 
Non-Jury Trial  

16 JA002501-
JA002502 

12/15/2011 Stipulated Confidentiality Agreement and 
Protective Order 

1 JA000033-
JA000039 

08/29/2012 Stipulation and Order to Extend Discovery 
Deadlines (First Request)  

1 JA000051-
JA000054 

06/30/2015 Supplement to Plaintiffs' Pending Motion 
for Attorney's Fees and Costs, Motion to 
Strike Judgment, Motion Pursuant to 
NRCP 52(b) and NRCP 59 to Amend the 
Court's Judgment, and Plaintiffs' 
Opposition to Pardee's Motion for 
Attorney's Fees and Costs  

59 JA009110-
JA009206 

09/27/2013 Supplemental Brief in Support of 
Defendant's Motion for Partial Summary 
Judgment  

21 JA003204-
JA003209 

07/12/2007 Supplemental Order Regarding Plaintiffs' 
Entitlement to, and Calculation of, 
Prejudgment Interest 

88 JA014106-
JA014110 
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03/05/2013 Transcript of Proceedings - March 5, 2013 14 JA002211-
JA002350 

10/25/2011 Transcript re Discovery Conference  1 JA000024-
JA000027 

08/27/2012 Transcript re Hearing 1 JA000049-
JA000050 

04/26/2013 Transcript re Hearing 16 JA002527-
JA002626 

07/09/2013 Transcript re Hearing 17 JA002688-
JA002723 

09/23/2013 Transcript re Hearing 18 JA002875-
JA002987 

07/17/2014 Transcript re Hearing 49 JA007579-
JA007629 

07/31/2014 Transcript re Hearing 49 JA007630-
JA007646 

07/10/2015 Transcript re Hearing 62 JA009734-
JA009752 

01/15/2016 Transcript re Hearing 70 JA010962-
JA011167 

08/15/2016 Transcript re Hearing - August 15, 2016 86 JA013445-
JA013565 

12/06/2012 Transcript re Status Check 13 JA002066-
JA002080 

07/23/2013 Transcript re Status Check 17 JA002809-
JA002814 

10/23/2013 Transcript re Trial 22 JA003213-
JA003403 
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Date Document Description Volume Labeled 

10/24/2013 Transcript re Trial 29-30 JA004463-
JA004790 

10/28/2013 Transcript re Trial – filed under seal 32-33 JA004848-
JA005227 

10/29/2013 Transcript re Trial – filed under seal 35 JA005264-
JA005493 

10/30/2013 Transcript re Trial 37-38 JA005512-
JA005815 

12/09/2013 Transcript re Trial – filed under seal 40-41 JA005821-
JA006192 

12/10/2013 Transcript re Trial 42-43 JA006193-
JA006530 

12/12/2013 Transcript re Trial – filed under seal 44-45 JA006533-
JA006878 

12/13/2013 Transcript re Trial - Part 1 46 JA006953-
JA007107 

12/13/2013 Transcript re Trial - Part 2 47-48 JA007108-
JA007384 

10/23/2013 Trial Exhibit A 23 JA003404-
JA003544 

10/23/2013 Trial Exhibit B – filed under seal 23 JA003545-
JA003625 

10/23/2013 Trial Exhibit C 23 JA003626-
JA003628 

10/23/2013 Trial Exhibit D 23 JA003629-
JA003631 

10/23/2013 Trial Exhibit E – filed under seal 23 JA003632-
JA003634 
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10/23/2013 Trial Exhibit F 23 JA003635-
JA003637 

10/23/2013 Trial Exhibit G 23 JA003638 

10/23/2013 Trial Exhibit H 23 JA003639-
JA003640 

10/23/2013 Trial Exhibit I 23 JA003641-
JA003643 

10/23/2013 Trial Exhibit J – filed under seal 24 JA003644-
JA003669 

10/23/2013 Trial Exhibit K 24 JA003670-
JA003674 

10/23/2013 Trial Exhibit L 24 JA003675-
JA003678 

10/23/2013 Trial Exhibit M 24 JA003679-
JA003680 

10/23/2013 Trial Exhibit N 24 JA003681-
JA003683 

10/23/2013 Trial Exhibit O – filed under seal 25-26 JA003684-
JA004083 

10/23/2013 Trial Exhibit P 27 JA004084 

10/23/2013 Trial Exhibit Q 27 JA004085 

10/23/2013 Trial Exhibit R 27 JA004086-
JA004089 

10/23/2013 Trial Exhibit S 27 JA004090 
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10/23/2013 Trial Exhibit T 27 JA004091-
JA004092 

10/23/2013 Trial Exhibit U 27 JA004093 

10/23/2013 Trial Exhibit V 27 JA004094 

10/23/2013 Trial Exhibit W 27 JA004095-
JA004096 

10/23/2013 Trial Exhibit X 27 JA004097 

10/23/2013 Trial Exhibit Y 27 JA004098 

10/23/2013 Trial Exhibit Z 27 JA004099-
JA004100 

10/23/2013 Trial Exhibit 1 27 JA004289-
JA004292 

10/23/2013 Trial Exhibit 10 – filed under seal 27 JA004320-
JA004329 

10/23/2013 Trial Exhibit 11 – filed under seal 28 JA004330-
JA004340 

10/23/2013 Trial Exhibit 12 – filed under seal 28 JA004341-
JA004360 

10/23/2013 Trial Exhibit 13 – filed under seal 28 JA004361-
JA004453 

10/28/2013 Trial Exhibit 15 34 JA005228-
JA005232 

10/28/2013 Trial Exhibit 18 34 JA005233-
JA005235 
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Date Document Description Volume Labeled 

10/28/2013 Trial Exhibit 19 34 JA005236-
JA005237 

10/28/2013 Trial Exhibit 20 34 JA005238-
JA005254 

10/23/2013 Trial Exhibit 21 28 JA004454 

10/28/2013 Trial Exhibit 23 34 JA005255-
JA005260 

10/30/2013 Trial Exhibit 23a 39 JA005816-
JA005817 

10/28/2013 Trial Exhibit 24 34 JA005261-
JA005263 

10/23/2013 Trial Exhibit 25 28 JA004455-
JA004462 

10/24/2013 Trial Exhibit 26 31 JA004792-
JA004804 

10/30/2013 Trial Exhibit 27 39 JA005818-
JA005820 

10/29/2013 Trial Exhibit 28 36 JA005494-
JA005497 

10/29/2013 Trial Exhibit 29 36 JA005498-
JA005511 

10/24/2013 Trial Exhibit 30 31 JA004805-
JA004811 

12/13/2013 Trial Exhibit 31a 48 JA007385-
JA007410 

12/12/2013 Trial Exhibit 39 46 JA006936-
JA006948 
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Date Document Description Volume Labeled 

12/12/2013 Trial Exhibit 40 46 JA006949-
JA006950 

12/12/2013 Trial Exhibit 41 46 JA006951-
JA006952 

10/23/2013 Trial Exhibit 6  – filed under seal 27 JA004293-
JA004307 

10/23/2013 Trial Exhibit 7 – filed under seal 27 JA004308-
JA004310 

10/23/2013 Trial Exhibit 8 – filed under seal 27 JA004311-
JA004312 

10/23/2013 Trial Exhibit 9 – filed under seal 27 JA004313-
JA004319 

10/23/2013 Trial Exhibit AA 27 JA004101-
JA004102 

10/23/2013 Trial Exhibit BB 27 JA004103 

10/23/2013 Trial Exhibit CC 27 JA004104 

10/23/2013 Trial Exhibit DD 27 JA004105 

10/23/2013 Trial Exhibit EE 27 JA004106-
JA004113 

10/23/2013 Trial Exhibit FF 27 JA004114-
JA004118 

10/23/2013 Trial Exhibit GG 27 JA004119-
JA004122 

10/23/2013 Trial Exhibit HH 27 JA004123 
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Date Document Description Volume Labeled 

10/23/2013 Trial Exhibit II 27 JA004124 

10/23/2013 Trial Exhibit JJ 27 JA004125 

10/23/2013 Trial Exhibit KK 27 JA004126-
JA004167 

10/23/2013 Trial Exhibit LL 27 JA004168 

10/23/2013 Trial Exhibit MM 27 JA004169 

10/23/2013 Trial Exhibit NN 27 JA004170-
JA004174 

10/23/2013 Trial Exhibit OO 27 JA004175-
JA004183 

10/23/2013 Trial Exhibit PP 27 JA004184-
JA004240 

10/23/2013 Trial Exhibit QQ 27 JA004241-
JA004243 

10/23/2013 Trial Exhibit RR 27 JA004244-
JA004248 

10/23/2013 Trial Exhibit SS 27 JA004249-
JA004255 

10/23/2013 Trial Exhibit TT 27 JA004256-
JA004262 

10/23/2013 Trial Exhibit UU 27 JA004263-
JA004288 

10/24/2013 Trial Exhibit VV 31 JA004791 
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Date Document Description Volume Labeled 

12/10/2013 Trial Exhibit WW 43 JA006531-
JA006532 

12/12/2013 Trial Exhibit XX 46 JA006879-
JA006935 

 

Dated this 28th day of February, 2018. 

McDONALD CARANO LLP 

 
 
By:   /s/ Rory T. Kay   

Pat Lundvall (NSBN 3761) 
Rory T. Kay (NSBN 12416) 
2300 W. Sahara Ave., 12th Floor 
Las Vegas, Nevada 89102 
Telephone:  (702) 873-4100 
Facsimile:  (702) 873-9966 
lundvall@mcdonaldcarano.com 
rkay@mcdonaldcarano.com  

Attorneys for Appellant 
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CERTIFICATE OF SERVICE 

 I hereby certify that I am an employee of McDonald Carano LLP, and on the 

28th day of February, 2018, a true and correct copy of the foregoing document was 

e-filed and e-served on all registered parties to the Supreme Court's electronic 

filing system: 

 
     /s/ Beau Nelson      
    An Employee of McDonald Carano LLP 
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1
JIMMERSON HANSEN, P.C.

JAMES J. JIMMERSON, ESQ.

Nevada State Bar No. 000264
415 South Sixth Street, Suite 100

Las Vegas, Nevada 89101

Telephone: (702) 388-7171

Facsimile: (702) 380-6406

iii@iimmersonhansen.com

Attorneys for Plaintiffs

JAMES WOLFRAM and WALTER D. WILKES
And ANGELA L. LIMBOCKER-WILKES LIVING TRUST,

ANGELA L. LIMBOCKER-WILKES, TRUSTEE

CLERK OF THE COURT

2

3

4

5

6

7

8

DISTRICT COURT9

10 CLARK COUNTY, NEVADA

11
JAMES WOLFRAM and WALTER D. WILKES )
and ANGELA L. LIMBOCKER-WILKES LIVING)
TRUST, ANGELA L. LIMBOCKER-WILKES, )

TRUSTEE

12

13 )
)14

Plaintiffs Case No.: A-10-632338-C
Dept. No. IV

)
)15

)v.

16 )
PARDEE HOMES OF NEVADA, )

17
)

Defendant. )18

19

ERRATA TO MOTION TO STRIKE "JUDGMENT". ENTERED JUNE 15. 2015
PURSUANT TO N.R.CP. 52 (b) AND N.R.C.P. 59, AS UNNECESSARY AND
DUPLICATIVE ORDERS OF FINAL ORDERS ENTERED ON JUNE 25. 2014

AND MAY 13, 2015. AND AS SUCH. IS A FUGITIVE DOCUMENT

20

21

22

Comes now Plaintiffs, JAMES WOLFRAM and WALTER D. WIKES and ANGELA

. LIMBOCKER-WILKES LIVING TRUST, ANGELA L. LIMBOCKER-WILKES TRUSTEE,

by and through their counsel of record, JAMES J. JIMMERSON, ESQ., of JIMMERSON

HANSEN, P.C., and hereby submits his Errata to PLAINTIFFS' MOTION TO STRIKE

"JUDGMENT", ENTERED JUNE 15, 2015 PURSUANT TO N.R.CP. 52 (b) AND

23

24

25

26

27

28
1

JA009645



N.R.C.P. 59, AS UNNECESSARY AND DUPLICATIVE ORDERS OF FINAL ORDERS1

2 ENTERED ON JUNE 25, 2014 AND MAY 13, 2015, AND AS SUCH, IS A FUGITIVE

DOCUMENT as follows:

Page 1 3,

3

4

5

"...Input from the Plaintiffs, submitted to the Court on or about May

28, 2015, the so-called Judgment" which the Court signed and filed on or
about June 15, 2015..."

8

7

ay
9

29, 2015, not May 28, 2015,10

11 Dated this , day of July, 2015.

12
Respectfully Submitted,

13
JIMMERSON HANSEN, P.C.

14

15
	 A

J. JIMMERSON, ESQ.

•' Nevada State Bar No. 000264

415 So. Sixth St., Ste. 100

Las Vegas, NV 89101

Attorneys for Plaintiffs

•NV*"*

16

17

18

19

20

21

22

23

24

25

28

28
2
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3

CERTIFICATE OF SERVICE1

2

I hereby certify that service of a true and correct copy ERRATA TO PLAINTIFFS'
3

MOTION TO STRIKE "JUDGMENT", ENTERED JUNE 15, 2015 PURSUANT TO4

5 N.R.CP. 52 (b) AND N.R.C.P. 59, AS UNNECESSARY AND DUPLICATIVE ORDERS

6
OF FINAL ORDERS ENTERED ON JUNE 25, 2014 AND MAY 13, 2015, AND AS

7
SUCH, IS A FUGITIVE DOCUMENT was made on the Z day of June, 2015, as

8

indicated below:
9

[x] pursuant to EDCR 8.05(a), EDCR 8.05(f), NRCP 5(b)(2)(D) and10
Administrative Order 14-2 captioned "In the Administrative Matter of
Mandatory Electronic Service in the Eighth Judicial District Court," by

mandatory electronic service through the Eighth Judicial District Court's

electronic filing system;

11

12

13
by placing same to be deposited for mailing in the United States Mail, in a

sealed envelope upon which first class postage was prepaid in Las Vegas

Nevada to Nevada State Welfare, Dept. of Human Resources;

14

15

[ ] by electronic mail;
16

[ ] by hand-delivery with signed Receipt of Copy.17

18

19
To the attorney(s) listed below at the address, email address, and/or facsimile number
indicated below:20

Pat Lundvall, Esq.

Rory T. Kay, Esq.

MCDONALD CARANO WILSON, LLP

2300 W. Sahara Ave., Suite 1000

Las Vegas, NV 89102

Attorneys for Defendant

21

22

23

24

25

An employee ofXJIMMERSON HANSEN, P.C.26

27

28
3

JA009647



Kim Stewart

Sally Wexler <swexler@mcdonaldcarano.com>

Monday, June 01, 2015 5:36 PM

James J. Jimmerson, Esq.

Pardee/Wolfram

LVDOCS-#335375-vl-Ltr_toJudge_Earley_re_proposedJudgment.PDF; LVDOCS-#

335374-vl-Proposed_JudgmentPDF

From:

Sent:

To:

Subject:

Attachments: :

Attached please find one letter and one document we have sent to Judge Farley's chambers.

Sally WexIer|Executive Assistant to

Pat Lundvall| assistant to Rory T. Kay

Mcdonald Carano Wilson llp
2300 West Sahara Avenue, Suite 1200 | Las Vegas, NV 89102

phone (702) 257-45 \2\ facsimile (702) 873-9966

WEBSITE 0
i . JT**

PERSONAL AND CONFIDENTIAL: This message originates from the law firm of McDonald Carano Wilson LLP. This message and any file(s) or attachment(s)
transmitted with it are confidential, intended only for the named recipient, and may contain information that is a trade secret, proprietary, protected by the attorney work
product doctrine, subject to the attorney-client privilege, or is otherwise protected against unauthorized use or disclosure. This message and any file(s) or attachment(s)
transmitted with it are transmitted based on a reasonable expectation ofprivacy consistent with ABA Formal Opinion No. 99-413. Any disclosure, distribution,
copying, or use of this information by anyone other than the intended recipient, regardless of address or routing, is strictly prohibited. If you receive this message in
error, please advise the sender by immediate reply and delete the original message. Personal messages express only the view of the sender and are not attributable to
McDonald Carano Wilson LLP.

Spam

Phish/Fraud
Not spam

Forget previous vote

3 1
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McDONALD-CARANO-WILSONi

Reply to Las VegasRory T. Kay

May 29, 2015

Via Hand Delivery

The Honorable Kerry Earley
Eighth Judicial District Court

Regional Justice Center
200 Lewis Avenue

Las Vegas, Nevada 89155

Pardee Homes of Nevada adv. James Wolfram, et ah:
Proposed Judgment

Re:

Dear Judge Earley:

Attached hereto is Pardee Homes of Nevada's ("Pardee") proposed
judgment for the Court's consideration. The judgment incorporates the Court's
Findings of Fact and Conclusions of Law dated June 25, 2014, the Minute Order
dated February 10, 2015, and the Order on Findings of Fact and Conclusions of
Law and Supplemental Briefing Re Future Accounting dated April 20, 2015 (the
"Final Order").

Given that the Court's Findings, Minute Order, and Final Order resolved all
of the outstanding issues in the case, Pardee believes it appropriate for the Court
to now enter judgment in this matter.

Sincerely,

cry T. K

James J. Jimmerson, Esq. (via e-mail)cc:

s

100 WEST LIBERTY ST., 10™ FLOOR

RENO, NEVADA 89501
2300 WEST SAHARA AVENUE

SUITE 1200

IAS VEGAS, NEVADA 89102

702-873-4100

FAX 702-873-9966

ATTORNEYS AT LAW

&
i/"rry=

Ajn r

www.ntcdonnldcarano.coiu

RO. BOX 2670, RENO, NEVADA 89505

775-788-2000 • FAX 775-788-2020
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Li

1 JUDG
PAT LUNDVALL (NSBN 3761)

2 RORY T. KAY (NSBN 12416)
Mcdonald carano wilson llp

3 2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 891 02

4 (702)873-4100
(702) 873-9966 Facsimile

5 lundvall@mcdonaldcarano.com
rkav@mcdonaldcarano.com

6 Attorneys for Defendant
Pardee Homes of Nevada

7
DISTRICT COURT

8
CLARK COUNTY, NEVADA

9

CASE NO.: A-10-632338-C
DEPT NO.: IV

JAMES WOLFRAM,
WALT WILKES

10
«m

£
01
00 3

11
Plaintiffs

12
J> y so rs

>32 J
op!

14
ez •
5 O 8

as2 15

JUDGMENT
VS.

13

PARDEE HOMES OF NEVADA,

Defendant.O ft* CO
A

65 co

oj rC

5 16* 1 1 *

3|Ss AND RELATED CLAIMS
£§§£ 17
OS
r\ 5Qs
Ol On October 23, 2013, the above-referenced matter came on for bench trial

before the Honorable Judge Kerry Earley. The Court, having reviewed the record,

testimony of witnesses, the documentary evidence, stipulations of counsel, the papers

submitted by the respective parties, and considered the arguments of counsel at trial in

this matter, entered Findings of Fact and Conclusions of Law on June 25, 2014.

In the Findings of Fact and Conclusions of Law, the Court ordered the parties to

provide supplemental briefing within 60 days detailing what future information

Defendant Pardee Homes of Nevada ("Pardee") and its successors and/or assigns

should provide Plaintiffs James Wolfram and Walt Wilkes ("Plaintiffs") and their

successors and/or assigns consistent with the Court's decision on the accounting cause

of action.

18

19

20

21

22

23

24

25

i

i
26

27

28

1

i-
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After reviewing the parties' supplemental briefing, the Court then entered an

2 order on April 20, 2015 reflecting its decision on the supplemental briefing (the

3 "Accounting Order") The Notice of Entry of the Accounting Order was filed on May 13,

4 2015.

1

!

*

In accordance with the Findings of Fact and Conclusions of Law entered on June

6 25, 2014 and the Accounting Order entered on May 13, 2015, the Court finds the

7 following:

5

Plaintiffs claimed $1,952,000 in total damages related to their causes of action.8

9 Specifically, Plaintiffs claimed $1,800,000 in damages related to lost future

d11 10 commissions from Pardee's purported breach of the Commission Agreement, $146,500
&
O g 11 in attorney's fees incurred as special damages in prosecuting the action, and $6,000 in
co ®
J 2

consequential damages for time and effort expended searching for information

regarding what Pardee purportedly owed them under the Commission Agreement.

Having considered the entire record, including testimony of witnesses, the

documentary evidence, stipulations of counsel, the papers submitted by the respective

parties, and the arguments of counsel at trial in this matter, the Court enters judgment

as follows: ,

!—i $ go 12

op! 13

§p 14
u. 2 •

&z8IQ§

« iu o T
Od to

( ) H>ON a v-
—3 \n n 1 A

<!|S| 16
17

OS
Qg IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT JUDGMENT IS18U 2

ENTERED against Plaintiffs and for Pardee as to Plaintiffs' claim for $1,800,000 in

damages related to lost future commissions under the Commission Agreement. Pardee

has not breached the Commission Agreement in such a way as to deny Plaintiffs any

future commissions, and Pardee has paid all commissions due and owing under the

Commission Agreement.

19

20

21

22

23

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT JUDGMENT IS24

ENTERED in favor of Plaintiffs and against Pardee on Plaintiffs' causes of action for

breach of contract and breach of the implied covenant of good faith and fair dealing.

Plaintiffs are entitled to damages from Pardee in an amount totaling $141,500.00, of

which $6,000 are consequential damages from Pardee's breach of the Commission

25

5;
26

27

28

F

2

I
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$

I

s
1 Agreement and the remaining $135,500.00 are special damages in the form of

2 attorney's fees and costs.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED THAT

4 JUDGMENT IS ENTERED in favor of Plaintiffs and against Pardee on Plaintiffs' cause

5 of action for accounting. Pardee shall provide Plaintiffs with future accountings related

6 to the Commission Agreement consistent with the Accounting Order entered by the

7 Court on May 13, 2015.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED THAT

9 JUDGMENT IS ENTERED in favor of Plaintiffs and against Pardee on Pardee's cause

10 of action for breach of the implied covenant of good faith and fair dealing.

This Judgment may be amended upon entry of any further awards of interest,

H?£o 12 costs and/or attorney's fees.
>zS3

nil! 13 DATED this

3 .

8

d"n

Z
01 11

L

day of May, 2015.

14

<L o 2 o - «

Oi?S 15
QisSS

VllNS

DISTRICT COURT JUDGE
E 16

zn* 17

^ * » i * »

<0 g«o

Submitted by:

Mcdonald carano wilson llp
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Q! 18U 2

19

20

PA DVALL N #3761)
RORY T. KAY (NSB #12416)
2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102

Attorneys for Pardee Homes of Nevada
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Electronically Filed

07/08/2015 03:01:50 PM

1 MSTE
PAT LUNDVALL (NSBN 3761)

2 RORY T. KAY (NSBN 1 241 6)
Mcdonald carano wilson llp

3 2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102

4 (702) 873-4100
(702) 873-9966 Facsimile

5 lundvall@mcdonaldcarano.com
rkav@mcdonaldcarano.com

6 Attorneys for Defendant
Pardee Homes of Nevada

CLERK OF THE COURT

7
DISTRICT COURT

8
CLARK COUNTY, NEVADA

9

CASE NO.: A-10-632338-C
DEPT NO.: IV

JAMES WOLFRAM
WALT WILKES

10
d 1 1

z
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00 »

li
Plaintiffs

>—) | , n
12
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PARDEE'S EMERGENCY MOTION TO
STAY EXECUTION OF JUDGMENT;5 vs.

8
O SsiS 13

ANDi Q £
O uj i

u!z •
PARDEE HOMES OF NEVADA,£ 14

EX PARTE ORDER SHORTENING TIME5 O
o Z _ 1 -

(jpss 15
V	' hj • CO

• w o "7
U <a
HON

r 	 • r\ I

Defendant.
Hearing Date:

£ 16^ 7^ N S

^|S|
Z?^ 17

Time: HEARING REQUIRED

DATE:

fiiii

OS
Qg 18U 2 :oAND RELATED CLAIMS

19

Pursuant to Rule 62 of the Nevada Rules of Civil Procedure, defendant Pardee

Homes of Nevada ("Pardee") moves the Court for an Order staying plaintiffs James

Wolfram and Walt Wilkes' premature attempts to execute on the Judgment this Court

entered on June 15, 2015. Plaintiffs' disingenuous execution on this Judgment is not

only inappropriate because Pardee has a pending motion to amend the judgment, but

also because Plaintiffs themselves have filed two motions that would fundamentally

change the judgment (a motion to strike and a motion to amend), including one that

argues the judgment is invalid and a "fugitive" document. Until the Court can hear each

20

21

•22

23

24

25

26

27

28
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1 of these motions and determine the legal justifications for the judgment, Plaintiffs'

2 attempted execution is improper.

This Motion is based on NRCP 62(b), the pleadings and papers on file, the

4 attached Memorandum of Points and Authorities, and any oral argument the Court may

5 entertain at the hearing of this Motion.

DATED this 8th day of July, 2015.

3

6

Mcdonald carano wilson llp7

8

/s/ Rorv T. Kay	

PAT LUNDVALL (NBSN #3761)

RORY T. KAY (NSB #12416)

2300 West Sahara Avenue, Suite 1200

Las Vegas, Nevada 89102

Attorneys for Pardee Homes of Nevada

9

10
an

z
0° 11
GO *

tO>;So
J> ~ nO rsj

<T Z r*i ©

k>

oil! 13
-Is
BU 14

12

ORDER SHORTENING TIME

Upon good cause shown, please take notice that the hearing before the above-

entitled court on Pardee's Motion to Stay Execution of Judgment is shortened to the

©

•
= Oo
© Z © - -

Offi 15
w © T

; o

.mj/p.m. or as soon thereafter as counsel can

er Shortening Time sha£be served on the parties by e-service, by

ft2015.

day of i, 2015, at/-"N u
UJ h;

cd r- >rs

<!§§§
17

be heard. This

OS
day ofhand, facsimile or email no later than

DATED this ?)
^ 188O 2

day of July, 2015.
19

20
DISTRICT COURT JUDGE

21
Submitted by:

22

MCDONALD CARANO WILSON LLP
23

24 Is/ Rorv T. Kay	

PAT LUNDVALL (NSBN 3761)

RORY KAY (NSBN 12416)

2300 West Sahara Avenue, Suite 1000

Las Vegas, Nevada 89102

Attorneys for Pardee Homes of Nevada

25

26

27

28

2
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DECLARATION OF RORY T. KAY, ESQ. IN SUPPORT OF PARDEE'S MOTION TO

STAY EXECUTION OF JUDGMENT
1

2

I, RORY T. KAY, declare under penalty of perjury as follows:
3

am an attorney with the law firm of McDonald Carano Wilson, LLP,

5 counsel for Defendant Pardee Homes of Nevada ("Pardee") in the action entitled

5 Wolfram v. Pardee Homes of Nevada. Eighth Judicial District Court, Clark County,

7 Nevada, Case No. A-1 0-632338 (the "Lawsuit").

This Declaration is made of my own personal knowledge. I am over the

1.4

2.8

9 age of 1 8 years, and if called as a witness, I could competently testify thereto.

3. On June 3, 2015, the Court entered judgment in the Lawsuit and awarded

q p n Plaintiffs "damages from Pardee in an amount totaling $141,500," consisting of $6,000
CO 20

12 in consequential damages and $135,500 as special damages in the form of attorney's

fees.

10
dm

Z

i—} 2
fcr!
J> £ \0 «N

k> ^ ^

oil! 13
o? • £ £

§8Sg 14
£V ufz •
ZP s o
<L. o Z

Upon receiving a copy of the Court's signed judgment, as required by

rule, Pardee both electronically filed the judgment and noticed Plaintiffs of entry of the

same on June 15, 2015.

4.

«
OP-S 15

02 m
I I— O r- -t

16Q
<i!5i

n

91 is

On June 29, 2015, Plaintiffs filed two motions seeking to materially alter

the Court's judgment, the first a motion to amend and the second a motion to strike. In

the latter, the Plaintiffs ask that the Court strike the judgment "in its entirety" because it

is a "fugitive" document and therefore invalid. The Court set hearing for these motions

on August 3, 2015.

5.

OS

19

20

21

On July 2, 2015, Pardee also filed a motion to amend the Court's

judgment. Pardee's motion focused on the Court's award of Plaintiffs' attorney's fees

as special damages, which make up the overwhelming majority of Plaintiffs' damages

award. Specifically, Pardee argues that recent Nevada Supreme Court precedent

prevents the Court from awarding Plaintiffs' attorney's fees as special damages. If

granted, the Plaintiffs' recovery would be reduced from $141,500 to $6,000. The Court

set hearing for this motion on August 5, 2015.

6.22

23

24

25

26

27

28
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7. On July 7, 2015, Bank of America notified Pardee that the Plaintiffs were

2 attempting a garnishment in the amount of $226,345.27 plus a $100.00 processing fee.

3 Bank of America notified Pardee that, absent court relief, it would freeze any funds

4 belonging to Pardee up to the amount claimed by Plaintiffs' garnishment.

8. Although Bank of America has not provided Pardee with Plaintiffs'

6 purported writ of garnishment or any other supporting documentation, Pardee believes

7 that Plaintiffs are attempting to execute on the Court's June 15, 2015 Judgment with full

8 knowledge that Pardee filed a motion to amend that judgment. This is also the same

9 Judgment that the Plaintiffs have moved the Court to strike in its entirety because they

10 believe it is invalid.

1

5

d n

Z
Pardee has not received any notification from Plaintiffs regarding this

purported garnishment, nor does Pardee have any indication as to how Plaintiffs now

claim $226,345.27 when the Court entered judgment only weeks ago in the amount of

9.O -
CO £

11

hJ 3
12H -< o _

rr, r- o
-J \G in
Z ^ o

in T

A zS8 10

<Ol§ 14

£

$141,500.
of2 •

« £ O
o Z

10. Moreover, given that both parties have moved the Court to amend or alter

the judgment that Plaintiffs are now urgently attempting to execute on, Plaintiffs'

garnishment attempts are reckless, premature, and seek nothing more than to divest

the Court of its inherent power to amend the judgment before execution.

1 1 . Because of these reasons, among others, good cause exists pursuant to

EDCR 2.26 for hearing this Motion on an Order Shortening Time to ensure that the

Court may appropriately review the parties' pending motions before Plaintiffs' erroneous

execution makes it difficult, if not impossible, for the Court to amend its judgment.

12. I declare under penalty of perjury under the laws of the State of Nevada

that the foregoing is true and correct.

Executed this 8th day of July, 2015.

Uiii 15
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/s/ Rorv T. Kay

Rory T. Kay
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MEMORANDUM OF POINTS AND AUTHORITIES1

STATEMENT OF FACTS.2

After Plaintiffs Delay in Finalizing Judgment, Pardee Moves the Court to

Enter Judgment and the Court Does So.

A.3

4

Although the Court entered its Findings of Fact and Conclusion of Law on June

,. 25, 2014 (the "Findings"), in which the Court awarded Plaintiffs monetary damages,
6

they did nothing to move for entry of judgment for almost a full year, nor did they take

any steps to collect these monetary damages. See Findings of Fact, Conclusions of

Law, and Order, attached as Exhibit A. Instead, after Plaintiffs' delay, it was Pardee

that moved the case towards finality by submitting a proposed judgment to the Court on

May 29, 201 5. 1 See Letter from Pardee's Counsel to the Honorable Kerry Earley

5

7

8
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>o-s~ In their separately filed Motion to Strike Judgment, Plaintiffs attempt to excuse
their delay by arguing that the Court had already entered final judgment when it entered
the Findings on June 25, 2014, and thus there was no need to move the Court for a
final judgment. See Plaintiffs' Motion to Strike Judgment at 1:25-27 (moving to strike
the June 15, 2015 judgment "in its entirety" as being "duplicative" of the Court's
Findings). But both the facts and law belie Plaintiffs' deceitful argument.

Factually, the Court's Findings could not have been a final judgment under
NRCP 58 or NRAP 3A(b)(1) because the Court expressly requested additional briefing
on the supplemental accounting due from Pardee to Plaintiffs. See Findings, Exhibit A
at 18:5-9. Thus, the Findings were not a final judgment because they did not resolve all
of the case's issues regarding the parties' rights and obligations. See Moran v.
Bonneville Square Assoc's, 117 Nev. 525, 530, 25 P. 3d 898, 900 (2001) ("A final
written judgment adjudicates all the rights and liabilities of all the parties.").

Additionally, the Nevada Rules of Civil Procedure have long recognized that a
Court's findings of fact and conclusions of law are not a final judgment, but rather
separate and distinct predicates to the Court's eventual entry of a final judgment. For
example, NRCP 52(a) recognizes that, in a bench trial, the court must "find the facts
specially and state its conclusions of law thereon," but that it must then enter judgment
"pursuant to [NRCP] 58." NRCP 58 confirms the distinction between findings of
fact/conclusions of law and a final judgment in noting that "upon a decision by the court
. . . the court shall promptly approve the form and sign the judgment," which the clerk
should then file.

Additionally, parties must move to amend findings of fact and conclusions of law
under NRCP 52(a) ("the court may amend its findings or make additional findings")
while moving to amend a judgment under NRCP 59(e) (discussing a "Motion to Alter or
Amend a Judgment"), again confirming they are separate acts by the Court. Thus, the
Plaintiffs' claim that the Court's Findings were a final judgment is entirely incorrect and
nothing more than an attempt to excuse Plaintiffs' delay in bringing finality to this case.
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1 Enclosing a Proposed Judgment, dated May 29, 2015, attached as Exhibit B. The

2 language of Pardee's proposed judgment tracked the Court's Findings and also a

3 separate minute order the Court entered regarding supplemental accounting in the

4 case. See Minute Order dated February 10, 2015, attached as Exhibit C.

After appropriate review, the Court entered the judgment on June 3, 2015, and

6 Pardee noticed Plaintiffs of the Court's entry of judgment on June 15, 2015. See Notice

7 of Entry of Judgment, attached as Exhibit D. The judgment awarded Plaintiffs $141,500

8 in damages, while also noting that Pardee had paid Plaintiffs all commissions due and

9 owing under the Commission Agreement between the parties. See generally id. The

10 Court's award of $141,500 in total damages consisted of $6,000 in compensatory

O | 11 damages and $1 35,500 in special damages in the form of attorney's fees.

B- Both Parties Move the Court to Amend Its Judgment.

Once Pardee noticed the entry of judgment on June 15, 2015, Plaintiffs almost

immediately moved the Court to strike the judgment, or in the alternative, to amend it

(j h-sS 15 significantly. Specifically, in their Motion to Strike filed June 29, 2015, Plaintiffs argue

£ 16 that the Court should strike the judgment "in its entirety" because it was duplicative of

the Court's Findings and previous minute order regarding special accounting. See

18 Plaintiff's Motion to Strike at 1:25-28. Plaintiffs also argue in their Motion to Amend the

19 Court's Judgment, filed on the same day, that the Court should amend the judgment by

20 striking out or altering significantly certain language within the judgment. See generally

21 Plaintiff's Motion Pursuant to NRCP 52(b) and 59 to Amend the Court's Judgment.

Pardee took a much more circumspect approach in filing its own motion to

23 amend the judgment, focusing solely on the Court's award of $135,500 of Plaintiffs'

24 attorney's fees as special damages. Specifically, Pardee argues that the Court did not

25 have the benefit of certain case law from the Nevada Supreme Court when it awarded

26 Plaintiffs their attorney's fees as special damages, and that given this new case law, the

27 award of those fees as special damages is incorrect.
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c. Despite Having Full Knowledge of Both Parties' Outstanding Motions to

Strike or Alter the Judgment, Plaintiffs Seek To Execute on the Judgment

Before the Court Can Reach the Merits of the Parties' Motions.

1

2

3 Although the Court promptly scheduled hearings on the parties' motions for

4 August 3 and 5, 2015, Plaintiffs attempted an ex parte midnight run on execution

5 without any notice to Pardee or its counsel. Specifically, on July 7, 2015, Bank of

6 America notified Pardee that it was in receipt of a purported garnishment under Nevada

law from Plaintiffs' counsel in the amount of $226,345.27, and that the bank was

obligated to freeze any funds belonging to Pardee absent court-ordered relief. As of

9 this date, Bank of America has not given Pardee any supporting documentation for

Plaintiffs' attempted garnishment, nor have Plaintiffs otherwise justified their attempt to

garnish $226,345 from Pardee when the Court's judgment was only for $141 ,500.

II. ARGUMENT.

7

8

10
dii

2
o °
CO S

11

l-J 2
-C! rs
Z *N O

. ^ Art
2* IA cS 1 71

n $ * A A
oSfi 14
e! 2 •

12

5
A. Legal Standard.

NRCP 62(b) permits the Court in its discretion to "stay the execution of or any

proceedings to enforce a judgment pending the disposition of a motion for a new trial or

to alter or amend a judgment made pursuant to Rule 59." Although the rule generally

calls for certain conditions to protect the judgment creditor, the Nevada Supreme Court

has recognized that such conditions are only necessary if the prevailing party needs

protection from loss resulting from a stay of execution of the judgment. See McCulloch

v. Jeakins, 99 Nev. 122, 123, 659 P.2d 302, 330 (1983) Even where execution may be

stayed pending a lengthy appeal, the trial court should consider five factors before

imposing conditions upon the party moving for the stay:

(1) The complexity of the collection process;

(2) The amount of time required to obtain a judgment after it is affirmed on

appeal;

(3) The degree of confidence that the district court has in the availability of funds

to pay the judgment;

(4) Whether the defendant's ability to pay the judgment is so plain that the loss of

the bond would be a waste of money; and
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(5) Whether the defendant is in such a precarious financial situation that the

requirement to post a bond would place other conditions of the defendant in

an insecure position.

1

2

3 Nelson v. Heer, 121 Nev. 832. 836. 122 P.3d 1252, 1254 (2005).

Pardee is Entitled to a Stay of Execution Without Any Conditions or

Supersedeas Bond Until Such Time as the Court Can Hear Both Parties'

Motions to Amend or Strike the Judgment.

4 B.

5

6
1. Plaintiffs' attempted execution is a naked effort to deprive the Court

of the power to amend its judgment.7

8 Plaintiffs' attempts to execute on a judgment that they say the Court should

9 II strike in its entirety would be bizarre if not for the context provided by Pardee's motion

10 to amend the judgment. In the judgment, the Court awarded Plaintiffs total damages in

11 the amount of $141,500, of which $135,500 are Plaintiffs' attorney's fees as special

12 damages. Pardee's Motion to Amend focuses on these special damages, and argues

Oils 13 || that the Court should strike that award because it is incorrect under recent Nevada

Supreme Court precedent. And should the Court grant Pardee's Motion to Amend and

qZ-SS 15 thereby strike the $135,000 in attorney's fees, Plaintiffs' total recovery would be

£ 16 || reduced to $6,000.
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But rather than waiting for the Court to rule on the merits of Pardee's motion and

thereby risk a reduced recovery, the Plaintiffs endeavor to skirt this recent Nevada

precedent by executing before the Court can rule on Pardee's motion.2 The Plaintiffs'

approach captures the axiom that it is better to beg for forgiveness than to ask for

permission. By preemptively executing on an incorrect award of attorney's fees,

Plaintiffs would deprive the Court of the practical ability to amend its judgment because

Plaintiffs would already have the money to which they would no longer be entitled under

an amended judgment. In essence, the Plaintiffs would be forcing the Court to unwind

OS
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In fact, Plaintiffs show even less restraint in the amount upon which they are

trying to execute. The Court awarded them $141,500 in total damages, and yet they
are attempting to execute on $226,345, fully 1.67 times the Court's total award.
Plaintiffs have not provided any justification as to why they are entitled to such a grossly
inflated amount.
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1 Plaintiffs' execution by ordering Plaintiffs to return Pardee's money, and yet there is no

2 guarantee that the Plaintiffs would hold such money by the time the Court ruled on the

3 parties' motions. This would impose additional costs on the Court, as it would now

4 II have to supervise the Plaintiffs' return of the money it wrongfully executed upon.

Rather than this game of judicial keep away that the Plaintiffs propose, the more

6 || prudent and judicially efficient approach is to stay the execution of the judgment until

7 such time as the Court rules on Pardee's motion. This will ensure that the Plaintiffs

8 only execute on a legally justifiable damages award, and it would remove any

9 difficulties arising from Plaintiffs' wrongful execution on money the Court later found

10 II Plaintiffs were not entitled to receive under an amended judgment.

2. Plaintiffs cannot attempt to execute on a judgment that they say the

Court should strike in its entirety because it is invalid.

Underscoring Plaintiffs' gamesmanship is the fact that they are now duplicitously

dealing with the Court by taking self-serving and contrary positions regarding the

Court's judgment. On the one hand, the Plaintiffs argue in their Motion to Strike that the

Court's judgment is a "fugitive" and "duplicative" document with no legal effect, and

therefore invalid as a final judgment. See Plaintiff's Motion to Strike "Judgment,' on file

with the Court. On the other hand, Plaintiffs have attempted to force Bank of America

to garnish Pardee's account based on this very same "invalid" judgment, claimed to be

fugitive and of no effect. The Court should not award such two-facedness by permitting

the Plaintiffs to execute upon a judgment that they call "fugitive."3 Instead, the Court

should hold Plaintiffs to their argument that the judgment is invalid by staying any

execution until the Court can hear their Motion to Strike. Only then, once the Court has

5
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Given that Plaintiffs bizarrely chose to execute on a judgment that they

purportedly dispute, the Court should find that, by attempting such execution, Plaintiffs
have waived or are estopped from asserting the substantive arguments in their motion
to strike and separate motion to amend. The Court cannot allow Plaintiffs to pick and
choose which parts of the judgment they will enforce. Instead, by moving to execute,
Plaintiffs have implicitly claimed that the judgment is correct and their motions are
meritless. And so the Court should deny Plaintiffs' motions in their entirety.

25

26

27

28

9

JA009671



denied Plaintiffs' motion and affirmed the judgment's validity, should the Court permit1

the Plaintiffs to execute on it.2

Plaintiffs cannot garnish an amount well in excess of the Court's

judgment.

As discussed in Footnote 2, Plaintiffs have provided no justification as to why

they are attempting to execute in the amount of $226,345 when the Court, even if it
6

affirms the special damages, awarded Plaintiffs only $141,500 in total damages. See

Email from John L. Humphries of Bank of America to Chris Martin, attached as Exhibit

E. Moreover, because the Court has not yet heard either party's motion for attorney's

fees, the exorbitant difference cannot be explained away by fees and costs. Nor can

prejudgment or postjudgment interest, both of which have been at a statutory rate of

3.25% since Plaintiffs filed their Complaint, close the nearly $85,000 gap. Instead,

Plaintiffs have provided no true up to support the amount they are claiming for

execution, and the Court should stay execution on this basis alone because the bare

facts show Plaintiffs' attempted execution to be nothing more than yet another money

grab.
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No supersedeas bond or other condition is necessary to protect

Plaintiffs during a stay.

Unlike the stay on a lengthy appeal at issue in Nelson v. Heer, which required

some protection for the judgment creditor, the stay in this matter would last not more

than a month, thereby precluding the need for any bond or other condition because

there is no risk Pardee will become insolvent in the intervening month. There is no

doubt that Pardee has the ability to pay the judgment, and the collection process for the

Plaintiffs, as indicated by their attempts to immediately execute, is straightforward and

simple. Finally, not only should the district court have great confidence in Pardee's

ability to pay the judgment, but Plaintiffs' own motions to strike the judgment and/or

amend it weigh against any claims to prejudice from a stay of execution. If Plaintiffs

were truly concerned about immediate collection or Pardee's financial health, they

would not have moved to amend the judgment or have it stricken, knowing that those

4.
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1 motions could trigger stay relief under NRCP 62(b). In sum, there is no prejudice to

2 Plaintiffs by staying execution for a mere month while the Court considers the parties'

3 motions to amend or strike the judgment.

CONCLUSION.4

Because Pardee has filed a motion to amend asking the Court to strike its

6 $135,500 award of Plaintiffs' attorney's fees as special damages, and because the

7 Plaintiffs believe that the Court's judgment is "fugitive" and therefore invalid, Pardee

8 respectfully asks the Court to preserve the status quo by staying execution of that

5

9 judgment until the Court can hear the parties' motions to amend the judgment. Such a

10 stay will ensure that the Plaintiffs only collect on a legally justifiable damages award,

Q° 11 and it will also prevent Plaintiffs' attempt to collect far more than they are due under the
oo s

i s g0 12 Court's judgment. Moreover, given the limited timeframe of such a stay, the Court
Zno

Oifi 13 should not impose any conditions upon Pardee or otherwise require a supersedeas

bond under Nelson v. Heer.
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

3 and that on the 8th day of July, 2015, I e-served and e-filed a true and correct copy of

4 the foregoing PARDEE HOMES OF NEVADA'S MOTION TO STAY EXECUTION OF

5 JUDGMENT via Wiznet, as utilized in the Eighth Judicial District in Clark County,

6 Nevada, on the following:

2

7
James J. Jimmerson
Holly Fic
Kim Stewart
JIMMERSON HANSEN, P.C.
415 S. Sixth Street, Suite 100
Las Vegas, Nevada 89101

And by U.S. Mail:

John W. Muije
John W. Muije & Associates
1840 E. Sahara Avenue #106
Las Vegas, Nevada 89104

Attorney for Plaintiffs
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Electronically Filed

06/25/2014 01:47:38 PM

ORDR1

DISTRICT COURT
2

CLERK OF THE COURT

CLARK COUNTY, NEVADA
3

4
JAMES WOLFRAM and
WALT WILKES,

CASE NO.: A-10-632338-C
DEPT NO.: IV5

Plaintiffs,6
Trial Date: October 23, 2013

vs.
7

PARDEE HOMES OF NEVADA,

Defendant.

8

9

AND RELATED CLAIMS10

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER11

12
On October 23, 2013, this matter came on for bench trial before the Honorable Kerry L.

Earley. The Court, having reviewed the record, the testimony of witnesses, the documentary

evidence, stipulations of counsel, the papers submitted by the respective parties, and considered the

arguments of counsel at trial in this matter, with good cause appearing therefor, the Court now enters

the following Findings of Fact and Conclusions of Law. Plaintiffs James Wolfram ("Wolfram") and

Walt Wilkes ("Wilkes") (collectively "Plaintiffs") filed this action against defendant Pardee Homes

ofNevada ("Pardee") alleging claims for breach of contract, breach of the covenant of good faith

and fair dealing, and accounting related to a Commission Agreement entered into on September 1,

2004, between Plaintiffs and Pardee (See Second Amended Complaint). As a conditional

counterclaim, Pardee alleges against Plaintiffs breach of the covenant of good faith and fair dealing

arising from the Commission Agreement.

13
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I. FINDINGS OF FACT24
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A. THE PARTIES
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1 brokers working in Southern Nevada and the surrounding area for over 35 years.

2. Plaintiff Wolfram previously worked for Award Realty Group. Plaintiff

3 Wilkes previously worked for General Realty Group. In a previous order, the Court ruled that

4 Wolfram and Wilkes were assigned all claims from Award Realty Group and General Realty Group,

5 and, therefore, had standing to assert the claims at issue.

3. Defendant Pardee Homes ofNevada ("Pardee") is a Nevada corporation

7 operating as a residential homebuilder constructing homes and other structures in Southern Nevada

8 and elsewhere.

2

6

9 In the 1990's, Harvey Whittemore, through his then-owned company, Coyote

Springs Investment LLC ("CSI") began developing a project to be known as ("Coyote Springs".)

The project included over 43,000 acres of unimproved real property located north of Las Vegas in

the Counties of Clark and Lincoln.

4.

10

11

12

In 2002, Plaintiffs had begun tracking the status and progress of Coyote

Springs located in the Counties of Clark and Lincoln, Nevada.

By 2002, Plaintiffs had become acquainted with Jon Lash, who was then

responsible for land acquisition for Pardee's parent company, Pardee Homes. Plaintiffs had

previously worked with Mr. Lash in the pursuit of different real estate transactions, but none were

ever consummated prior to the Coyote Springs transaction.

After learning that Mr. Whittemore had obtained water rights for Coyote

Springs, Plaintiffs contacted Mr. Lash and asked if he would be interested in meeting with Mr.

Whittemore of CSI, for the purposes of entering into an agreement for the purchase of real property

in Coyote Springs. When Mr. Lash agreed, Plaintiffs contacted Mr. Whittemore advising they had a

client interested in Coyote Springs and wanted to schedule a meeting.

Mr. Lash agreed to allow Plaintiffs to represent Pardee as a potential

purchaser, and a meeting was scheduled to take place at Pardee's office in Las Vegas. Present at the

meeting were Plaintiffs, Mr. Whittemore from CSI, and Mr. Lash and Mr. Klif Andrews from

Pardee. While this meeting was introductory in nature, it ultimately resulted in plans to structure a
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1 deal between Pardee and CSI to develop Coyote Springs after approximately 200 meetings between

2 Pardee and CSI. During the extensive negotiating process, Mr. Whittemore, on behalf of CSI,

3 expressed CSI's decision to only sell certain portions of real estate at Coyote Springs. Pardee made

4 it clear that it only wanted to purchase the land designated as single-family detached production

5 residential ("Production Residential Property") at Coyote Springs. At that time it was understood by

6 Pardee and CSI, that CSI was to maintain ownership and control of all other land at Coyote Springs

7 including land designated as commercial land, multi-family land, the custom lots, the golf courses,

8 the industrial lands, as well as all other development deals at Coyote Springs.

9. Plaintiffs only participated in the initial meeting, as Pardee and CSI informed

1 0 Plaintiffs their participation was not required for any of the negotiations by Pardee to purchase

1 1 Production Residential Property. As such, Plaintiffs were the procuring cause of Pardee's right to

12 buy Production Residential Property in Coyote Springs from CSI.

9

13
B. OPTION AGREEMENT BETWEEN CSI and PARDEE AND COMMISSION

14
AGREEMENT

15

16 10. In or about May 2004, Pardee and CSI entered into a written agreement

entitled Option Agreement for the Purchase of Real Property and Joint Escrow Instructions ("Option

Agreement"), which set forth the terms of the deal, among many others, concerning Pardee's

acquisition of the Production Residential Property from CSI at Coyote Springs.

1 1 . Prior to the Commission Agreement at issue in this case being agreed upon

between Pardee and Plaintiffs, the Option Agreement was amended twice. First, on July 28, 2004,

Pardee and CSI executed the Amendment to Option Agreement for the Purchase of Real Property

and Joint Escrow Instructions. Subsequently, on August 31, 2004, Pardee and CSI executed the

Amendment No. 2 to Option Agreement for the Purchase of Real Property and Joint Escrow

Instructions. (The Option Agreement, along with the subsequent amendments, will be collectively

referred to as the "Option Agreement"). Plaintiffs acknowledged receiving the Option Agreement

and the two amendments.

17

18

19

20

21

22

23

24

25

26

WW--

27s^gs-
aii
Jh? 28O H
>* &

3
tu S2

cu
m

^ O Q

JA009678



12. At the time of Pardee's and CSI's original negotiations, the land was the

2 rawest of all in terms of land development. No zoning, parceling, mapping, entitlements, permitting,

3 etc., had been accomplished. All of that work had yet to be done. At that time multiple issues were

4 outstanding that would impact the boundaries of any land to be acquired by Pardee from CSI for

5 Production Residential Property. Those issues included, among others, the BLM reconfiguration,

6 Moapa Dace and other wildlife protections, moving a utility corridor from Coyote Springs to federal

7 lands, and the design by Jack Nicklaus of the golf courses. At multiple places in the Option

1

Agreement it was acknowledged by CSI and Pardee that boundaries of various lands would change.

At the same time Pardee was negotiating with CSI, Pardee was also

Pardee and Plaintiffs

8

13.9

negotiating with Plaintiffs concerning their finders' fee/commissions,

extensively negotiated the Commission Agreement dated September 1, 2004. Plaintiffs were

represented by James J. Jimmerson, Esq. throughout those negotiations. Plaintiffs offered edits, and

10

11

12

input was accepted into the Commission Agreement under negotiation, with certain of their input

accepted by Pardee. The Plaintiffs' and Pardee's obligations to each other were agreed to be set

forth within the four corners of the Commission Agreement. Plaintiffs and Pardee acknowledge that

the Commission Agreement was an arms-length transaction.

14. The Commission Agreement between Plaintiffs and Pardee provided that, in

exchange for the procuring services rendered by Plaintiffs, Pardee agreed to (1) pay to Plaintiffs

certain commissions for land purchased from CSI, and (2) send Plaintiffs information concerning the

real estate purchases made under the Option Agreement and the corresponding commission

payments.

13

14

15

16

17

18
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Since Mr. Wolfram and Mr. Wilkes had already performed services for

Pardee, the Commission Agreement placed no affirmative obligation on them.

The Commission Agreement, dated September 1, 2004, was executed by

Pardee on September 2, 2004, by Mr. Wolfram on September 6, 2006, and Mr. Wilkes on September
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The Commission Agreement provides for the payment of "broker

2 commission[s]" to Plaintiffs in the event that Pardee approved the transaction during the

Contingency Period, equal to the following amounts:

17.1

3

4 (i) Pardee shall pay four percent (4%) of the Purchase Property Price

payments made by Pardee pursuant to Paragraph 1 of the Option

Agreement up to a maximum of Fifty Million Dollars ($50,000,000);
5

6

(ii) Then, Pardee shall pay one and one-half percent (1-1/2%) of the

remaining Purchase Property Price payments made by Pardee pursuant

to paragraph 1 of the Option Agreement in the aggregate amount of

Sixteen

7

8

Dollars ($16,000,000); andMillion
9

(iii) Then, with respect to any portion of the Option Property

purchased by Pardee pursuant to paragraph 2 of the Option

Agreement, Pardee shall pay one and one-half percent (1-1/2%) of the

amount derived by multiplying the number of acres purchased by

10

11

12
Pardee by Forty Thousand Dollars ($40,000).

13 1 8. The Commission Agreement states that all of the capitalized terms used in the

Commission Agreement shall have the exact meanings set forth in the Option Agreement. Copies of

the Option Agreement, the amendments including changes to the Purchase Property Price, and the

subsequent Amended and Restated Option Agreement were given to Plaintiffs by Stewart Title

Company, the escrow company chosen by Pardee and CSI to handle all of its land transactions.

Plaintiffs also acknowledge receiving these documents. However, Amendments 1 through 8 to the

Amended and Restated Option Agreement between CSI and Pardee were not provided to Plaintiffs

until after this litigation was commenced by Plaintiffs.

19. The term "Purchase Property Price" was defined in Amendment No. 2 to the

Option Agreement as Eighty-Four Million Dollars ($84,000,000), which was payable in installments

over a period of time. The due dates for commissions' payable under paragraphs i and ii were

described in the Commission Agreement as follows:

Pardee shall make the first commission payment to you upon the Initial

Purchase Closing (which is scheduled to occur thirty (30) days following the

Settlement Date) with respect to the aggregate Deposits made prior to that
time. Pardee shall make each additional commission payment pursuant to

14

15

16

17

18

19

20

21

22

23

24

25

26

U W ^
a , 27
a £ ^ 1

- "D 2
w => H
rj h 28

^ q a

5

JA009680



clauses (i) and (ii) above concurrently with the applicable Purchase Property
Price payment to Coyote.

20. By virtue of Amendment No. 2 increasing the Purchase Property Price from

3 $66 million to $84 million, Plaintiffs became entitled to commissions on the increased Purchased

4 Property Price, which they subsequently received.

21. Commission payments required under paragraphs i and ii were not dependent

6 upon acreage or location of the lands being acquired, or upon the closing of any land transaction. In

sum, when Pardee paid CSI a portion of the Purchase Property Price, under the agreed schedule,

then Plaintiffs were also paid their commission. Pardee and CSI anticipated that the Purchase

9 Property would be, and was, cooperatively mapped and entitled before the specific location of any

lands designated for single family detached production residential would be transferred by CSI to

1 1 Pardee.

1

2

5

7

8

10

12 The due date for any commissions payable under paragraph iii was described

in the Commission Agreement as follows:

payment pursuant to clause (iii) above concurrently with the close of escrow on Pardee's purchase of

the applicable portion of the Option Property; provided, however, that in the event the required

Parcel Map creating the applicable Option Parcel has not been recorded as of the scheduled Option

Closing, as described in paragraph 9(c) of the Option Agreement, the commission shall be paid into

escrow concurrently with Pardee's deposit of the Option Property Price into escrow and the

commission shall be paid directly from the proceeds of said Escrow."

The general term "Option Property" is defined in the Option Agreement as

follows: "the remaining portion of the Entire Site which is or becomes designated for single-family

detached production residential use, as described below ... in a number of separate phases (referred

to herein collectively as the "Option Parcels" and individually as an "Option Parcel"), upon the

terms and conditions hereinafter set forth." The general definition of "Option Property" was never

changed by CSI and Pardee in any documents amending either the initial Option Agreement or the

subsequent Amended and Restated Option Agreement. The definitions of other capitalized terms

found within the Commission Agreement were never changed by CSI and Pardee.

22.

13 "Thereafter, Pardee shall make such commission

14

15

16

17

18

19

20 23.

21

22

23

24

25

26
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The Commission Agreement requires Pardee to provide Plaintiffs with

notifications and information concerning future transactions between Pardee and CSI under the

Option Agreement. Specifically, the Commission Agreement states:

24.1

2

3

Pardee shall provide to each of you a copy of each written option

exercise notice given pursuant to paragraph 2 of the Option

Agreement, together with information as to the number of acres

involved and the scheduled closing date. In addition, Pardee shall

keep each of vou reasonably informed as to all matters relating to the

amount and due dates of your commission payments. (Emphasis

4

5

6

7
Added)

8
After executing the Commission Agreement, Plaintiffs never entered into25.

9
another agreement with Pardee concerning the development of Coyote Springs.

10
Pardee's purchase of the "Purchase Property Price" property and any Option

Property designated in the future as single family detached production residential lands was a

separate and distinct transaction from any other purchases by Pardee from CSI for unrelated property

at Coyote Springs.

26.

11

12

13

14
The relationship between Pardee and Plaintiffs was such that Plaintiffs

reasonably imparted special confidence in Pardee to faithfully inform them of the developments at

Coyote Springs which would impact their future commission payments. Pardee and CSI agreed to

designate documents relevant to the development of Coyote Springs as confidential. Among said

documents were documents relating to the designation of the type of property Pardee was purchasing

from CSI during the development of Coyote Springs that were part of a distinct and separate

agreement between Pardee and CSI.

27.

15

16

17

18

19

20

21
The designation of the type of property Pardee was purchasing from CSI

during the development of Coyote Springs was material to Plaintiffs to verify if the commissions

they had received were accurate and, if not, what amount they were entitled as further commissions

pursuant to the Commission Agreement.

28.

22

23

24

25
Pardee should have known that the Plaintiffs needed to have access to

information specifying the designation as to the type of property being purchased by Pardee from

CSI during the development of Coyote Springs to verify the accuracy of their commissions.

29.

26
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30. Although certain documents were public record regarding the development of

2 Coyote Springs, the documents referencing internally set land designations for certain land in

3 Coyote Springs were not available to Plaintiffs.

1

4
C. PARDEE'S PERFORMANCE UNDER THE COMMISSION AGREEMENT

5

6 3 1 . Pardee did purchase "Purchase Property Price" property from CSI for

$84,000,000.00. Plaintiffs have been paid in full their commissions on the $84,000,000.00 Purchase

Property Price.

7

8

9

32. Plaintiffs were informed of the amount and due dates of each commission

payment for the Purchase Property Price: first through Stewart Title Company, and then Chicago

Title Company, pursuant to the Commission Agreement.

10

11

12

33. Under the express terms of the Commission Agreement, pursuant to

paragraphs i and ii, these commissions were based solely on the Purchase Property Price for the

land, not the number of acres acquired or the location of those acres. Under the Purchase Property

formula, they were entitled to a percentage of the Purchase Property Price. There was no benefit or

additional commission for additional acreage being purchased if there is no corresponding increase

13

14

15

16

17

18 in price.

34. Plaintiffs were paid a total of $2,632,000.00 in commissions pursuant to

paragraphs i and ii of the Commission Agreement.

35. Pardee did not pay more than 84,000,000.00 as the Purchase Property Price to

CSI under the Option Agreement, the Amended and Restated Option Agreement, or any

amendments thereto. CSI has never received more than $84,000,000.00 as payment under the

Option Agreement, the Amended and Restated Option Agreement, or any amendments thereto.

36. No commission to Plaintiffs is payable under clause (iii) of the Commission

Agreement unless the property purchased fell within the definition of Option Property purchased

pursuant to paragraph 2 of the Option Agreement.

19

20

21

22

23

24

25

26
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Pardee as of the present time has not exercised any options to purchase single

2 family production residential property pursuant to paragraph 2 of the Option Agreement. Therefore,

3 Pardee as of the present time does not owe any commission to Plaintiffs under paragraph iii of the

4 Commission Agreement.

1

37. The other provision of the Commission Agreement alleged by Plaintiffs to

have been breached states as follows:

5

6

7 Pardee shall provide to each of you a copy of each written option

exercise notice given pursuant to paragraph 2 of the Option

Agreement, together with information as to the number of acres

involved and the scheduled closing date. In addition, Pardee shall

keep each of you reasonably informed as to all matters relating to the

amount and due dates ofyour commission payments.

38. Pardee did provide information relating to the amount and due dates on

Plaintiffs' commission payments under paragraphs i and ii. Specifically, Plaintiffs were paid their

first commission at the Initial Purchase Closing and then each commission thereafter concurrently

with each Purchase Property Price payment made by Pardee to CSI pursuant to Amendment No. 2 to

the Option Agreement as was required by the Commission Agreement. Each commission payment

was made pursuant to an Order to Pay Commission to Broker prepared by Stewart Title (later

Chicago Title) which contained information including the date, escrow number, name of title

company, percentage of commission to be paid, to whom and the split between Plaintiffs. Each

Order to Pay Commission to Broker was signed by Pardee and sent to either Plaintiffs brokerage

firms or Plaintiffs directly. Each commission check received by Plaintiffs contained the amount,

escrow number, payee and payer, along with a memo explaining how the amount was determined.

When Plaintiffs were overpaid commissions, a letter was sent by Pardee explaining the overpayment

and how the amount and due dates to compensate for the overpayment would be handled. An

Amended Order to Pay Commission to Broker reflecting these changes was sent to and signed by

each Plaintiff. A letter was sent by Pardee to Plaintiffs informing them when Pardee made its last

payment of the Purchase Property Price to CSI.

39. However, from the documents in Plaintiffs' possession provided by Pardee,

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 Plaintiffs were unable to verify the accuracy of any commission payments that may have been due

2 and owing pursuant to paragraph iii of the Commission Agreement. The documents in Plaintiffs'

3 possession included the Option Agreement and Amendments No. 1 and No. 2 to the Option

4 Agreement, the Amended and Restated Option Agreement, various Orders to Pay Commissions, and

5 their commission payments. Amendments Nos. 1 through 8 to the Amended Restated Option

6 Agreement were not provided to Plaintiffs until after commencement of this litigation.

40. When Plaintiffs began requesting information regarding Pardee's land

8 acquisitions from CSI, the only information provided by Pardee was the location of the Purchase

9 Property purchased for the Purchase Property Price from CSI. All information provided was limited

10 to the single family production property acquisitions. Pardee informed the Plaintiffs that it had

1 1 purchased from CSI additional property at the Coyote Springs development, but took the position

12 that any documentation regarding the designations of the use of the additionally purchased property

13 was confidential and would not be provided to Plaintiffs. Interestingly, Pardee had already provided

14 to Plaintiffs the initial Option Agreement, Amendments No. 1 and 2 and the Amended Restated

1 5 Option Agreement, which were also confidential documents between Pardee and CSI.

41 . Although Pardee co-developed with CSI a separate land transaction

1 7 agreement for the acquisition of lands designated for other uses than single family detached

1 8 production residential lots, Pardee had a separate duty to Plaintiffs pursuant to the Commission

1 9 Agreement to provide information so Plaintiffs could verify the accuracy of their commission

20 payments.

7

16

42. Without access to the information regarding the type of land designation that

was purchased by Pardee as part of the separate land transaction with CSI, Plaintiffs were not

reasonably informed as to all matters relating to the amount of their commission payments as they

could not verify the accuracy of their commission payments.

43 . Although the complete documentation when provided in this litigation

verified that Plaintiffs were not due any further commissions at this time for the additional purchases

of land by Pardee, Pardee still had a duty to provide sufficient information regarding the designation

21

22

23

24

25

26
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1 of the type of land that had been purchased to Plaintiffs. Plaintiff Wolfram attempted through public

2 records to ascertain information regarding the additional lands, but he was unable to verify the

3 required information of the land use designations.

44. Plaintiffs have also contended that they are entitled to a commission if Pardee

5 re-designates any of its land purchased from CSI to single family production residential property.

6 Plaintiffs are not entitled to commissions on any re-designation of lands by Pardee pursuant to the

7 Commission Agreement.

4

8
II. CONCLUSIONS OF LAW

9

10
A. PLAINTIFFS' CAUSE OF ACTION FOR BREACH OF CONTRACT

11

12 To sustain a claim for breach of contract, Plaintiffs must establish (1) the

existence of a valid contract between Plaintiffs and Defendant; (2) a breach by Defendant, and (3)

damages as a result of the breach. Richardson v. Jones. 1 Nev. 405, 405 (1865); Calloway v. City of

1.

13

14

15 Reno. 1 16 Nev. 250, 256, 993 P.3d 1259, 1263 (2000) {overruled on other grounds by Olson v.

Richard, 120 Nev. 240, 241-44, 89 P.3d 31, 31-33 (2004)).16

17 Contract interpretation strives to discern and give effect to the parties'

intended meaning. . .before an interpreting court can conclusively declare a contract ambiguous or

unambiguous, it must consult the context in which the parties exchanged promises. Galardi v.

2.

18

19

20 Naples Polaris. 129 Nev. Adv. Op. 33, 301 P.3d 364, 367 (2013).

21 Contractual provisions should be harmonized whenever possible, and

construed to reach a reasonable solution. Eversole v. Sunrise Villas VIII Homeowners Ass 'n. 112

3.

22

23 Nev. 1255, 1260, 925 P.2d 505, 509 (1996).

The Commission Letter Agreement constitutes a valid and enforceable24 4.

contract between Plaintiffs and Defendant.25

26
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1 5. Pardee agreed to pay commissions and provide information to keep Plaintiffs

2 reasonably informed as to all matters relating to the amount and due date of their commissions

3 pursuant to the express terms of the Commission Agreement.

6. The language of the Commission Agreement required the payment of

5 commissions under paragraphs i and ii according to percentages of the Purchase Property Price.

6 Undisputedly, those commissions were paid.

7. The Commission Agreement also required Pardee to pay commissions on the

purchase of Option Property if Pardee exercised its option to purchase Option Property pursuant to

9 paragraph 2 of the Option Agreement.

4

7

8

10 Pardee has never exercised any such option.

Pardee paid Plaintiffs in full and timely commissions on the $84,000,000.00

8.

11 9.

12
Purchase Property Price.

13
1 0. The Purchase Property Price was $84,000,000.00.

14
1 1 . CSI has not received more than $84,000,000.00 for the single family detached

production residential land acquisition by Pardee from CSI at the Coyote Springs project.

12. From the very beginning, CSI and Pardee acknowledged that the specific

boundaries of the Purchase Property and Option Property may change, for a variety of reasons.

There are many references to the changing boundaries of property at Coyote Springs in Pardee's and

CSI's Option Agreement. There are many factors that necessitated those changes, including the

BLM configuration, moving the utility corridor, mapping, the subdivision process, the entitlement

and permitting processes, the Moapa Dace issue and other wildlife issues, and the design by Jack

Nicklaus of the golf courses. There were a number of factors that were out of CSI's and Pardee's

control that were expected to change and did change the boundaries and configuration of the

Purchase Property. As a result of those boundaries changing, so too did the potential boundaries for

Option Property change.

15

16

17

18

19

20

21

22

23

24

25

26
The Plaintiffs' commissions pursuant to paragraphs i and ii were solely based

on the Purchase Property Price, not the acreage acquired by Pardee or its location or its closing.

13.>" >
W W ~

o , 27

D S
w =;

28d ^ b
w 23 tq

12

^ q a

JA009687



Therefore, the change in boundaries had absolutely no impact on the amount or due date of

Plaintiffs' commissions.

1

2

3 14. Plaintiffs were also entitled to be paid commissions if Pardee exercised

4 option(s) to purchase Option Property pursuant to paragraph 2 of the Option Agreement. To exercise

5 such an option is a multi-step process involving a myriad of written documents. If such an option

6 had been exercised by Pardee those documents would be found in the public record. Since Pardee as

7 of the present time has not exercised any options pursuant to paragraph 2 of the Option Agreement,

no commissions are due at the present time to Plaintiffs.

15. In addition, the Commission Agreement required Pardee to keep Plaintiffs

reasonably informed as to all matters relating to the amount and due dates of Plaintiffs' commission

payments.

8

9

10

11

12
16. Plaintiffs did not receive amendments 1 through 8 to the Amended and

Restated Option Agreement. Although those amendments did not change Plaintiffs' commissions

due under the Commission Agreement, the information contained in the amendments contained the

designation information about the separate land transactions involving multi-family, custom lots,

and commercial. This information was needed by Plaintiffs as it was necessary to determine the

impact, if any on their commission payments. However, Pardee could have provided the requisite

information in various forms other than the amendments. Pardee failed to provide information in any

form required by Plaintiffs to determine the accuracy of their commission payments.

17. Pardee did not keep Plaintiffs reasonably informed as to all matters relating to

the amount of their commission payments that would be due and owing pursuant to the Commission

Agreement. Therefore, Pardee breached the Commission Agreement.

18. Plaintiffs satisfied any and all of their obligations under the Commission

13

14

15

16

17

18

19

20

21

22

23

24
Agreement.

25
19. In order to award consequential damages, the damages claimed for the breach

of contract must be foreseeable. See Barnes v. W.U. Tel. Co.. 27 Nev. 438, 76 P. 931 (1904). Under

the watershed case, Hadlev v. Baxendale. 156 Eng. Rep. 145, 151 (1854), foreseeability requires

26
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1 that: (1) damages for loss must "fairly and reasonably be considered [as] arising naturally . . . from

2 such breach of contract itself," and (2) the loss must be "such as may reasonably be supposed to

3 have been in the contemplation of both parties, at the time they made the contract as the probable

4 result of the breach of it." See Clark County School District v. Rollins Plains Const., Inc.. 117 Nev.

5 101, 106, 16 P.3d 1079, 1082 (2001) (disapproved of on other grounds, 117 Nev. 948). Stated

6 another way, the damages claimed for the breach of contract must be foreseeable. Id.

Plaintiffs suffered foreseeable damages due to Defendant's breach of not

keeping Plaintiffs reasonably informed as to all matters relating to the amount due and owing on the

Commission Agreement in the form of their time and efforts attempting to obtain the information

owed to them pursuant to the Commission Agreement. The testimony by Plaintiff Wolfram was that

he expended 80 hours of time to obtain said information by going through public records and

contacting different sources. Using a rate of $75.00 per hour for Mr. Wolfram's time as a real estate

agent, the damages total $6,000.00.

7 20.

8

9

10

11

12

13

14
Plaintiffs also suffered damages in the form of the attorney's fees and costs

incurred as they were necessary and reasonably foreseeable to obtain the requisite information

regarding the land designations of land acquired by Pardee from CSI in the Coyote Development

pursuant to the separate transaction between Pardee and CSI. Plaintiffs specifically requested

numerous times from Pardee information to determine the land designations of these additional

purchases, but to no avail. In fact, Mr. Lash on behalf of Pardee instructed a third party that said

information should not be provided. CSI was not able to provide the requisite information due to the

confidentiality agreement with Pardee. Plaintiffs had no alternative but to file suit, use the litigation

process to obtain the requisite information, and request an equitable remedy from this Court to

obtain said information in the future. The above-referenced facts allow this Court to award

21.

15

16

17

18

19

20

21

22

23

24
reasonable attorney's fees and costs as special damages. See Liu v. Christopher Homes. LLC. 103,

Nev. Adv. Op. 17, 321 P.3d, 875 (2014); Sandy Valley Assoc v. Sky Ranch Owners Assoc.. 117 Nev.

948, 35 P.3d 964 (2001).
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1 Plaintiffs' claim for acquiring the information from Pardee related to the Plaintiffs' commission

2 amounts based on billings contained in exhibits 3 1 A. The damages for reasonable attorneys' fees

and costs are $135,500.00.3

4
B. PLAINTIFFS' CAUSE OF ACTION FOR BREACH OF THE COVENANT OF

5
GOOD FAITH AND FAIR DEALING

6

7
1. To sustain a claim for breach of the implied covenant of good faith and fair

8
dealing sounding in contract, Plaintiffs must establish: (1) Plaintiffs and Defendant were parties to

9

the contract; (2) the Defendant owed a duty of good faith to Plaintiffs; (3) the Defendant breached

10
that duty by performing in a manner that was unfaithful to the purpose of the contract; and (4)

Plaintiff s justified expectations were thus denied. See Perry v. Jordan. 1 1 1 Nev. 943, 947, 900
11

12
P.2d 335, 338 (1995);

13
2. An implied covenant of good faith and fair dealing is recognized in every

contract under Nevada law. Consolidated Generator-Nevada, Inc. v. Cummins Engine Co., Inc., 114

Nev. 1304, 1311,971 P.2d 1251, 1256(1998). Under the implied covenant, each party must act in a

manner that is faithful to the purpose of the contract and the justified expectations of the other party.

Morris v. Bank ofAmerica Nevada. 1 10 Nev. 1274, 1278 n. 2, 886 P.2d 454, 457 (1994). The

implied covenant of good faith and fair dealing forbids arbitrary, unfair acts by one party that

disadvantages the other. Frantz v. Johnson. 1 16 Nev. 455, 465 n. 4., 999 P.2d 351, 358 (2000).

3. Plaintiffs, pursuant to the Commission Agreement, were entitled to

commissions for Purchase Price Property and Option Property. Plaintiffs had justifiable expectations

that Pardee would keep Plaintiffs reasonably informed as to all matters related to the amount and due

dates of their commission payments.

4. Plaintiffs needed sufficient information regarding purchases of land by Pardee

from CSI at Coyote Springs to enable Plaintiffs to verify the accuracy of commission payments. The

designation of the land purchased by Pardee from CSI was the basis for Plaintiffs' entitlement to

commissions pursuant to Option Property under iii of the Commission Agreement.

14

15

16

17

18

19

20

21

22
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5. Pardee was not faithful to the purpose of the Commission Agreement by

2 failing to provide information regarding other land designations purchased by Pardee at Coyote

3 Springs so Plaintiffs could verify the accuracy of their commission payments. Without this

4 information, Pardee failed to keep Plaintiffs reasonably informed as to all matters relating to their

5 Commission Agreement.

1

6. Pardee did not act in good faith when it breached its contractual duty to keep

7 Plaintiffs reasonably informed as to all matters relating to the amount and due dates of their

8 commission payments. Plaintiffs did not breach any obligation they had to Pardee under the

9 Commission Agreement by requesting information regarding other land acquisitions by Pardee from

10 CSI at Coyote Springs. Plaintiffs acted in good faith at all times toward Pardee and did not deny

1 1 Pardee its justified expectations under the Commission Agreement.

7. Pardee suffered no recoverable damages from Plaintiffs' inquiries.

6

12

13
C. PLAINTIFFS' CLAIM FOR AN ACCOUNTING

14

15
1. An accounting is an independent cause of action that is distinct from the

16
equitable remedy of accounting. See e.g. Botsfordv. Van Riper. 33 Nev. 156, 110 P. 705 (1910);

Youns v. Johnny Ribiero Bidg.. Inc.. 106 Nev. 88, 787 P.2d 777 (1990); Oracle USA, Inc. v. Rimini

Street. Inc.. No. 2:10-CV-00106-LRH-PAL, 2010 WL 3257933 (D. Nev. Aug. 13, 2010); Teselle v.

Mclaughlin. 173 Cal. App. 4th 156, 92 Cal. Rptr. 3d 696 (Cal. App. 2009); Mobius Connections

Group. Inc. v. Techskills. LLC. No. 2:10-CV-01678-GMN-RJJ, 2012 WL 194434 (D. Nev. Jan. 23,

2012).

17

18

19

20

21

22
To prevail on a claim for accounting, a Plaintiff must establish the existence

of a special relationship whereby a duty to account may arise. See Teselle v. McLaughlin, 173 Cal.

App. 4th 156, 92 Cal. Rptr. 3d 696 (Cal. App. 2009). The right to an accounting can arise from

Defendant's possession of money or property which, because of the Defendant's relationship with

the Plaintiff, the Defendant is obliged to surrender. Id.

This Court has previously held that for Plaintiffs to prevail on an independent

2.

23

24

25

26
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1 cause of action for an accounting, Plaintiffs must establish the existence of a special relationship of

2 trust whereby a duty to account may arise. See Teselle v. McLoushlin, 173 Cal. App. 4th 156 (2009);

3 see also. Order Denying Pardee's Motion for Partial Summary Judgment.

4. Courts have found the existence of a special relationship of trust when, in a

5 contractual relationship, payment is collected by one party and the other party is paid by the

4

6 collecting party. Wolfv, Superior Court, 130 Cal. Rptr. 2d 860 (Cal. Ct. App. 2003); Mobius

7 Connections Group, Inc. v. Techskills. LLC, No. 2:10-CV-01678-GMN-RJJ, 2012 WL 194434 (D.

8 Nev. Jan. 23, 2012).

In contractual relationships requiring payment by one party to another of

profits received, the right to an accounting can be derived from the implied covenant of good faith

and fair dealing inherent in every contract, because without an accounting there may be no way by

which such a party entitled to a share in profits could determine whether there were any profits.

Mobius Conections Group v, Techskills, LLC, Id.

The Court finds there is a special relationship of trust between Plaintiffs and

Pardee that entitles Plaintiffs to an accounting for the information concerning the development of

Coyote Springs in the future as it pertains to Plaintiffs' commissions on option property. There is no

way for Plaintiffs or their heirs to determine whether a commission payment is due in the future

without an accounting of the type of land of any future purchases by Pardee from CSI at Coyote

Springs. Access to said information is required to ensure the accuracy of commission payments that

may be due and owing in the future.

5.9

10

11

12

13

6.14

15

16

17

18

19

20

21
DECISION

22

23 Now, therefore, in consideration of the Findings of Fact and Conclusions of Law by this

24
Court, IT IS HEREBY ORDERED as follows:

25 The Court finds that Defendant Pardee Homes of Nevada is liable to Plaintiffs for

breach of contract, breach of the covenant of good faith and fair dealing, and its failure to account to

Plaintiffs regarding the information concerning the development of Coyote Springs because it

1.
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1 pertained to Plaintiffs' present and potential future commissions. Damages are to be awarded to

2 Plaintiffs from Defendant in an amount totaling $141,500.00

2. The Court finds that Plaintiffs are not liable to Defendant for breach of the implied

4 covenant of good faith and fair dealing. As such, no damages will be awarded to Defendant.

3. The Court orders both parties to provide to the Court within 60 days after entry of this

6 order supplemental briefs detailing what information should be provided - and under what

7 circumstances - by Pardee to Plaintiffs consistent with this decision. The Court will schedule after

8 receiving the supplemental briefs further proceedings to determine what information should be

9 provided by Pardee to Plaintiffs, and their heirs when applicable, as an accounting.

3

5

10

day of June, 2014.DATED this11

12

13
KERRY/L. E/RLEY, DISTRICT COURTtfU

14

15

16
CERTIFICATE OF SERVICE

17
I hereby certify that on Juneo2 $72014, 1 mailed, electronically served, or placed a copy of

this order in the attorney's folder on the first floor of the Regional Justice Center as follows:18

19

James M. Jimmerson, Esq. - Jimmerson Hansen

Pat Lundvall - McDonald Carano Wilson20

21

22

elly Tibbs23
Judicial Executive Assistant
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Mcdonald-carano •wilson;

Reply to Las VegasRory T. Kay

May 29, 2015

Via Hand Delivery

The Honorable Kerry Earley

Eighth Judicial District Court

Regional Justice Center

200 Lewis Avenue

Las Vegas, Nevada 89155

Pardee Homes of Nevada adv. James Wolfram, et al

Proposed Judgment

Re:

Dear Judge Earley:

Attached hereto is Pardee Homes of Nevada's ("Pardee") proposed

judgment for the Court's consideration. The judgment incorporates the Court's

Findings of Fact and Conclusions of Law dated June 25, 2014, the Minute Order

dated February 10, 2015, and the Order on Findings of Fact and Conclusions of

Law and Supplemental Briefing Re Future Accounting dated April 20, 2015 (the

"Final Order").

Given that the Court's Findings, Minute Order, and Final Order resolved all

of the outstanding issues in the case, Pardee believes it appropriate for the Court

to now enter judgment in this matter.

Sincerely,

ory T. K

James J. Jimmerson, Esq. (via e-mail)cc:

100 WEST LIBERTY ST., 10™ FLOOR

RENO, NEVADA 89501

2300 WEST SAHARA AVENUE

SUITE 1200

US VEGAS, NEVADA 89102

702-873-4100

FAX 702-873-9966

ATTORNEYS AT LAW

mi y°
P.O. BOX 2670, RENO, NEVADA 89505

775-788-2000 • FAX 775-788-2020 www. nicclonaldcarano.com
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1 JUDG
PAT LUNDVALL (NSBN 3761)

2 RORY T. KAY (NSBN 1 241 6)
Mcdonald carano wilson llp

3 2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102

4 (702)873-4100
(702) 873-9966 Facsimile

5 lundvall@mcdonaldcarano.com
rkav@mcdonaldcarano.com

6 Attorneys for Defendant
Pardee Homes of Nevada

7
DISTRICT COURT

8
CLARK COUNTY, NEVADA

9

CASE NO.: A-10-632338-C
DEPT NO.: IV

JAMES WOLFRAM
WALT WILKES
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PARDEE HOMES OF NEVADA,
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AND RELATED CLAIMS

OS
Qo 18 On October 23, 2013, the above-referenced matter came on for bench trial

before the Honorable Judge Kerry Earley.

testimony of witnesses, the documentary evidence, stipulations of counsel, the papers

submitted by the respective parties, and considered the arguments of counsel at trial in

this matter, entered Findings of Fact and Conclusions of Law on June 25, 2014.

In the Findings of Fact and Conclusions of Law, the Court ordered the parties to

provide supplemental briefing within 60 days detailing what future information

Defendant Pardee Homes of Nevada ("Pardee") and its successors and/or assigns

should provide Plaintiffs James Wolfram and Walt Wilkes ("Plaintiffs") and their

successors and/or assigns consistent with the Court's decision on the accounting cause

of action.
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The Court, having reviewed the record,19
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After reviewing the parties' supplemental briefing, the Court then entered an

order on April 20, 2015 reflecting its decision on the supplemental briefing (the

"Accounting Order") The Notice of Entry of the Accounting Order was filed on May 13,

2015.

1

2

3

4

In accordance with the Findings of Fact and Conclusions of Law entered on June

6 25, 2014 and the Accounting Order entered on May 13, 2015, the Court finds the

7 following:

5

Plaintiffs claimed $1,952,000 in total damages related to their causes of action.

9 Specifically, Plaintiffs claimed $1,800,000 in damages related to lost future

10 commissions from Pardee's purported breach of the Commission Agreement, $146,500

O | 11 in attorney's fees incurred as special damages in prosecuting the action, and $6,000 in
GO ®

t-f^o 12 consequential damages for time and effort expended searching for information
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17 as follows:
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regarding what Pardee purportedly owed them under the Commission Agreement.

Flaving considered the entire record, including testimony of witnesses, the

documentary evidence, stipulations of counsel, the papers submitted by the respective

parties, and the arguments of counsel at trial in this matter, the Court enters judgment

OS
Qg
.U £

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT JUDGMENT IS

ENTERED against Plaintiffs and for Pardee as to Plaintiffs' claim for $1,800,000 in

damages related to lost future commissions under the Commission Agreement. Pardee

has not breached the Commission Agreement in such a way as to deny Plaintiffs any

future commissions, and Pardee has paid all commissions due and owing under the

Commission Agreement.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT JUDGMENT IS

ENTERED in favor of Plaintiffs and against Pardee on Plaintiffs' causes of action for

breach of contract and breach of the implied covenant of good faith and fair dealing.

Plaintiffs are entitled to damages from Pardee in an amount totaling $141,500.00, of

which $6,000 are consequential damages from Pardee's breach of the Commission
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1 Agreement and the remaining $135,500.00 are special damages in the form of

2 attorney's fees and costs.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED THAT3

4 JUDGMENT IS ENTERED in favor of Plaintiffs and against Pardee on Plaintiffs' cause

5 of action for accounting. Pardee shall provide Plaintiffs with future accountings related

6 to the Commission Agreement consistent with the Accounting Order entered by the

7 Court on May 13, 2015.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED THAT

9 JUDGMENT IS ENTERED in favor of Plaintiffs and against Pardee on Pardee's cause

8

of action for breach of the implied covenant of good faith and fair dealing.

This Judgment may be amended upon entry of any further awards of interest,

costs and/or attorney's fees.

DATED this
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day of May, 2015.
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Mcdonald carano wilson llp
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PAT LUNDVALL (NBSN #3761)

RORY T. KAY (NSB #12416)

2300 West Sahara Avenue, Suite 1200

Las Vegas, Nevada 89102

Attorneys for Pardee Homes of Nevada
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A-10-632338-C

DISTRICT COURT

CLARK COUNTY, NEVADA

ac ontrac ebrua

A-10-632338-C James Wolfram, Plaintif£(s)

vs.

Pardee Plomes of Nevada, antis

February 10, 2015 Minute Order3:00 AM

HEARD BY: Earley, Kerry COURTROOM:

COURT CLERK: Kristin Duncan

JOURNAL ENTRIES

- After reviewing Plaintiffs' Accounting Brief pursuant to tire Court's Order, Pardee Homes of

Nevada's Supplemental Brief regarding future accounting, and Pardee's Notice of Submission, the

Court rules as follows:

1. Defendant to provide to Plaintiffs an Affidavit or an unsworn declaration in lieu thereof pursuant

to NRS 53.045 executed under penalty of perjury by a corporate representative from Weyerhaeuser

Company NR (WNR) acknowledging and confirming the representations contained in Ms. Lundvall's

letter dated August 5, 2014, regarding the transactions which resulted in Pardee's rights and

obligations under the Commission Agreement being assigned/ transferred to WNR.

2. All future amendments, if any, to the Amended and Restated Option Agreement dated March 28,

2005, be provided to Plaintiffs and their successors and/ or assigns (hereinafter referred to as

Plaintiffs). These documents will be designated CONFIDENTIAL pursuant to the protective order in

tlris case.

3. This COURT ORDERS, in compliance with its Decision in this matter, that Pardee or its successor

in interest and/ or assigns (hereinafter referred to as Pardee ) provide the following to Plaintiffs in

the future to keep Plaintiffs reasonably informed pursuant to the Commission Agreement:

(1) Within fourteen (14) days of the relevant event described below, Pardee shall provide Plaintiffs

with courtesy copies of tire following:

(a) All publicly-recorded documents related to any transaction involving

Pardee's purchase of Option Property from CSI;

(b) Each written option exercise notice given pursuant to paragraph 2 of the

Option Agreement, together with information as to the number of acres

involved and the scheduled closing date;

(c) A parcel map which reflects the exact location of the related Option

Property, if one is available; and

(d) Documents that reflect the purchase price of the Option Property, along

PRINT DATE: 02/11/2015 Minutes Date: February 10, 2015Page 1 of 2
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A-10-632338-C

with a breakdown of the calculation of commission owed pursuant to

paragraph (iii) of the Commission Agreement.

(e) Pardee shall notify Plaintiffs which escrow company will handle any

Option Property purchases

(2) In the event there is a purchase of Option Property, Pardee shall pay into

escrow any commissions owed to Plaintiffs concurrently with Pardee's

deposit of the Option Property Price.

(3) In the event that the Option Agreement is terminated, Pardee shall provide

notice thereof to Plaintiffs within fourteen (14) days of the effective date of the

termination.

(4) Plaintiffs shall notify Pardee of the name and address of the person or entity

that should receive notice of the foregoing information and documents. Ms. Lundvall to prepare the

order and Mr. Jimmerson to sign off as to form and content.

CLERK'S NOTE: A copy of this minute order was e-mailed to: Patricia Lundvall, Esq.

[lundvall@mcdonaldcarano.comj and James J. Jimmerson, Esq. Ujj@iimmersonhansen.com] (KD

2/11/15)

PRINT DATE: 02/11/2015 Page 2 of 2 Minutes Date: February 10, 2015
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Electronically Filed

06/15/2015 02:20:00 PM

NJUD
PAT LUNDVALL (NSBN 3761)
RORY T. KAY (NSBN 12416)
Mcdonald carano wilson llp
2300 West Sahara Avenue, Suite 1200

Las Vegas, Nevada 89102
(702) 873-4100
(702) 873-9966 Facsimile

1
CLERK OF THE COURT

2

3

4

lundvall@mcdonaldcarano.com
rkav@mcdonaldcarano.com
Attorneys for Defendant
Pardee Homes of Nevada

5

6

7
DISTRICT COURT

8
CLARK COUNTY, NEVADA

9
CASE NO.: A-10-632338-C
DEPT NO.: IV
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PARDEE HOMES OF NEVADA,

Defendant.
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PLEASE TAKE NOTICE that a JUDGMENT was entered in the above-

referenced case on the 3rd day of June, 2015, a copy of which is attached hereto.
17

OS
Qi DATED this 15th day of June, 2015.18U 2

19
Mcdonald carano wilson llp

20

21 fsf Pat Lundvall
PAT LUNDVALL (#3761)
RORYT. KAY (#12416)

2300 West Sahara Avenue, Suite 1200

Las Vegas, Nevada 89102

Attorneys for Defendant Pardee Homes of
Nevada
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP and

3 that on this 15th day of June, 2015, I served a true and correct copy of the NOTICE OF

4 ENTRY JUDGMENT via Wiznet electronic service as utilized by the Eighth Judicial

5 District in Clark County, Nevada.

6 James J. Jimmerson, Esq.
Lynn Hansen, Esq.

7 James M. Jimmerson, Esq
JIMMERSON, HANSEN, P.C.

8 415 S. Sixth Street, Ste 100
Las Vegas, NV 89101

9 A ttorney for Plaintiffs

2

10
d-n

is/ Sally WexlerZ
An Employee of McDonald Carano Wilson LLPOg ll

CO S 336337.1
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Electronically Filed

06/15/2015 10:04:49 AM

1 JUDG
PAT LUNDVALL (NSBN 3761)

2 RORY T. KAY (NSBN 12416)
Mcdonald carano wilson llp

3 2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102

4 (702) 873-4100
(702) 873-9966 Facsimile

5 lundvall@mcdonaldcarano.com
rkay@mcdonaldcarano.com

6 Attorneys for Defendant
Pardee Homes ofNevada

CLERK OF THE COURT

7
DISTRICT COURT

8
CLARK COUNTY, NEVADA

9

JAMES WOLFRAM

WALT WILKES

CASE NO.: A-10-632338-C
DEPT NO.: IV
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Defendant.
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AND RELATED CLAIMS

OS
Q I,u§ On October 23, 2013, the above-referenced matter came on for bench trial

before the Honorable Judge Kerry Earley.

testimony of witnesses, the documentary evidence, stipulations of counsel, the papers

submitted by the respective parties, and considered the arguments of counsel at trial in

this matter, entered Findings of Fact and Conclusions of Law on June 25, 2014.

In the Findings of Fact and Conclusions of Law, the Court ordered the parties to

provide supplemental briefing within 60 days detailing what future information

Defendant Pardee Homes of Nevada ("Pardee") and its successors and/or assigns

should provide Plaintiffs James Wolfram and Walt Wilkes ("Plaintiffs") and their

successors and/or assigns consistent with the Court's decision on the accounting cause

of action.
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The Court, having reviewed the record,
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After reviewing the parties' supplemental briefing, the Court then entered an

2 order on April 20, 2015 reflecting its decision on the supplemental briefing (the

3 "Accounting Order") The Notice of Entry of the Accounting Order was filed on May 13,

4 2015.

1

In accordance with the Findings of Fact and Conclusions of Law entered on June

6 25, 2014 and the Accounting Order entered on May 13, 2015, the Court finds the

7 following:

5

Plaintiffs claimed $1,952,000 in total damages related to their causes of action.
8

9 Specifically, Plaintiffs claimed $1,800,000 in damages related to lost future

10 commissions from Pardee's purported breach of the Commission Agreement, $146,500

Or 11 in attorney's fees incurred as special damages in prosecuting the action, and $6,000 in

00 ®
1 1 •£

12 consequential damages for time and effort expended searching for information
>

^ C

Oil? 13 regarding what Pardee purportedly owed them under the Commission Agreement.

Having considered the entire record, including testimony of witnesses, the

15 documentary evidence, stipulations of counsel, the papers submitted by the respective

parties, and the arguments of counsel at trial in this matter, the Court enters judgment

as follows:

2;

§P 14
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3^1
17

OS
at IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT JUDGMENT IS

18
U —

ENTERED against Plaintiffs and for Pardee as to Plaintiffs' claim for $1,800,000 in

damages related to lost future commissions under the Commission Agreement. Pardee

has not breached the Commission Agreement in such a way as to deny Plaintiffs any

future commissions, and Pardee has paid all commissions due and owing under the

Commission Agreement.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT JUDGMENT IS

ENTERED in favor of Plaintiffs and against Pardee on Plaintiffs' causes of action for

breach of contract and breach of the implied covenant of good faith and fair dealing.

Plaintiffs are entitled to damages from Pardee in an amount totaling $141,500.00, of

which $6,000 are consequential damages from Pardee's breach of the Commission

19
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1 Agreement and the remaining $135,500.00 are special damages in the form of

2 attorney's fees and costs.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED THAT

4 JUDGMENT IS ENTERED in favor of Plaintiffs and against Pardee on Plaintiffs' cause

5 of action for accounting. Pardee shall provide Plaintiffs with future accountings related

6 to the Commission Agreement consistent with the Accounting Order entered by the

7 Court on May 13, 2015.

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED THAT

3

8

9 JUDGMENT IS ENTERED in favor of Plaintiffs and against Pardee on Pardee's cause

10 of action for breach of the implied covenant of good faith and fair dealing.

n 3 11 This Judgment may be amended upon entry of any further awards of interest,
oo »

H |o0 12 costs and/or attorney's fees.

Alii 13 DATED this 2
vw>1 ce « »A

Z
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day of 2015.
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£ 16
si<U s§i
Z=2£ 17

Submitted by:

Mcdonald carano wilson llp
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PATTIJNDVALL

RORY T. KAY (NSB #12416)

2300 West Sahara Avenue, Suite 1200

Las Vegas, Nevada 89102

Attorneys for Pardee Homes of Nevada
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Redacted to protect attorney-client privileged communications

Rory Kay

Pat Lundvall

Tuesday, July 07, 2015 3:53 PM
Chris Hailman

Pat Lundvall; Conrad Smucker; Allison Renz; Rory Kay
Re: URGENT: NV Garnishment for Pardee Homes of Nevada

From:

Sent:
To:

Cc:
Subject:

On Jul 7, 2015, at 3:50 PM, Chris Hailman <Chris.Hallman(5)TriPointeGroupxom> wrote:

Begin forwarded message:

From: Chris Martin <Chris.Martin@TriPointeGroup.com>

Date: July 7, 2015 at 3:29:39 PM PDT

To: Brad Blank <Brad.Blank@TriPointeGroup.com>, Chris Hailman

<Chri$.Hallman@TriPointeGroup.com>

Subject: FW: URGENT: NV Garnishment for Pardee Homes of Nevada

From: Dedicated_SWOne fmaiito:dedicatedswone(a>bankofamerica,com1

Sent: Tuesday, July 07, 2015 3:23 PM

To: Chris Martin

Subject: URGENT: NV Garnishment for Pardee Homes of Nevada

Hi Chris,

I'm reaching out to you on behalf of Judy Stickley as she is out on vacation. We have

been contacted by our Legal team regarding a NV Garnishment they received and they

have stated the following:

Please be advised that we are in receipt of a NV Garnishment styled James

Wolfram & Walt Wilkes vs. Pardee Homes of

Nevada TIN 95-2509383 in the amount of $226,345.27 plus our $100.00

processing fee. The bank is legally obligated to

comply with this NV Garnishment and to freeze any funds belonging to the

Judgment Debtor/Defendant that are in the

Bank's possession and control, up to the amount of the judgment. Due to the

laws in some states, the amount to be

held could be up to twice the amount of the judgment and additional

deposits may need to be held until the full amount

of the judgment is captured.

l
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Please advise us which account should be debited as soon as possible so we can ensure

the correct account is debited.

Thank you in advance,

John L. Humphries

Service Specialist

Global Client Fulfillment & Service

Bank of America Merrill Lynch

Bank of America, NA

Office: 888.715.1000 ext. 20602 | Fax: 415.343.8083

dedicatedswone@bankofamerica. com

Management Contact: Roberta Lee

Office: 657.216.5451

Email: roberta. lee@,baml.com

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS,

please be advised that any U.S. federal tax advice contained in this communication (including

any attachments) is not intended or written to be used or relied upon, and cannot be used or

relied upon, for the purpose of (i) avoiding penalties under the Internal Revenue Code, or (ii)

promoting, marketing or recommending to another party any transaction or matter addressed

herein. Confidentiality Notice: The information contained in this electronic e-mail and any

accompanying attachment(s) is intended only for the use of the intended recipient and may be

confidential and/or privileged. If any reader of this communication is not the intended recipient,

unauthorized use, disclosure or copying is strictly prohibited, and may be unlawful. If you have

received this communication in error, please immediately notify the sender by return e-mail, and

delete the original message and all copies from your system. Thank you.

2
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07/08/2015 05:15:03 PM

SUPPL
PAT LUNDVALL (NSBN 3761)
RORY T. KAY (NSBN 12416)
Mcdonald carano wilson llp
2300 West Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102
(702) 873-4100
(702) 873-9966 Facsimile
lundvall@mcdonaldcarano.com
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CLERK OF THE COURT

2

3

4
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rkav@mcdonaldcarano.com
Attorneys for Defendant
Pardee Homes of Nevada

6

7
DISTRICT COURT
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CLARK COUNTY, NEVADA
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JAMES WOLFRAM
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CASE NO.: A-10-632338-C
DEPT NO.: IV

10
d 1 1

Z
o° 11
oo s Plaintiffs
1—1 D

PARDEE'S SUPPLEMENTAL
BRIEFING IN SUPPORT OF ITS
EMERGENCY MOTION TO STAY
EXECUTION OF JUDGMENT;

12rft ©
J> ~ QJ

ZnO

K>
z § § 10

vs.

• 5 t:

o§* mBas 14
LL Z. •
p § 8
0 Z O -

Oh-s2 15
A So"

01 s in
I 1 h>ON
' 3 71 rs S

PARDEE HOMES OF NEVADA,
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Defendant. Hearing Date: July 10, 2015
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oi 18 AND RELATED CLAIMS

19
On July 8, 2015, Pardee sent an Emergency Motion to Stay Execution of

Judgment (the "Motion") together with an Order Shortening Time down to the Court's

chambers for its signature. In the Motion, Pardee notes that Plaintiffs James Wolfram

and Walt Wilkes and Pardee have filed certain motions to amend or strike the Court's

20

21

22

23

final judgment entered on June 15, 2015 (the "Judgment"), and that while those motions

are still pending, Plaintiffs are attempting to improperly execute on the Judgment before

the Court can consider the motions' merits. Pardee also discusses in the Motion that

Bank of America rather than the Plaintiffs themselves notified Pardee of the Plaintiffs'

24

25

26

27
imminent execution, and that Pardee had accordingly not received a copy of the writ of

28

1
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1 execution from either Bank of America or the Plaintiffs to evaluate its legitimacy.

2 Finally, Pardee notes that the attempted execution amount of $226,345.27 far exceeds

3 the Judgment's $141,500 award that was entered only weeks ago, presumptively

4 making the writ of execution invalid.

Now, however, after scrambling to protect its assets and further converse with

6 Bank of America, Pardee has obtained a copy of Plaintiffs' purported writ of execution,

7 and the writ's invalid and inaccurate contents indicate even more reasons why the

8 Court should issue an Order staying execution. See Plaintiffs' Writ of Execution,

9 attached as Exhibit F.

Neither Plaintiffs Nor Anyone Else Flas Noticed Pardee of the Purported Writ of

Execution.

5

I.10
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z
O 8
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11

NRS 21 .076 makes clear that a putative judgment debtor "must be served by the

sheriff ... by regular mail at the debtor's last known interest, or, if the debtor is

represented by an attorney, at the attorney's office." (emphasis added).

21 .075 affirms that "[ejxecution on the writ of execution by levying on the property of the

judgment debtor may occur only if the sheriff serves the judgment debtor with a notice

of the writ of execution pursuant to NRS 21.076 and a copy of the writ." This common

sense notice requirement ensures that the judgment debtor may challenge any

erroneous writ of execution before the sheriff or other government actor levies upon the

property.
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19

20

In this matter, neither Pardee nor its counsel has received any notice, from either

the sheriff or the Plaintiffs, regarding the writ of execution. This absence of notice is

entirely consistent with Plaintiffs' attempts to execute under the deception provided by

filing their motions to amend or strike the judgment. But NRS 21.075 ensures that

execution cannot happen without basic notice, and thus, the sheriff may not execute on

the writ of execution because it has not provided notice to Pardee or its counsel.
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II. Plaintiffs' Writ of Execution Seeks to Collect Upon Sums that the Court Did Not
Award Them in the Judgment.

1

2

Plaintiffs' Writ of Execution seeks to recover $226,345.27, an amount far in

excess of the Court's judgment for $141,500. This difference is explained by Plaintiffs'
4

incorrect claims to their full costs ($50,897.03) and pre-judgment interest ($32,279.44),

neither of which they are entitled to under the Judgment. See Exhibit F.

The Judgment clearly awards Plaintiffs $141,500, of which $6,000 is

compensatory damages and $135,500 is attorney's fees as special damages incurred

in prosecuting the action. See Exhibit D to Pardee's Motion at 2:24-3:2. The Judgment

clearly excludes costs and interests by indicating that it "may be amended upon entry of

further awards of interest, costs, and/or attorney's fees." See id. at 3:1 1-12. Moreover,

Pardee has filed a motion to retax Plaintiffs' costs, thereby precluding any automatic

award of Plaintiffs' full costs. See Pardee's Motion to Retax Plaintiffs' Memorandum of

3
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Costs Filed June 19, 2015, attached as Exhibit G. Finally, almost the entirety of the

Judgment's award ($135,500 of the total $141,500) is Plaintiffs' attorney's fees, which

they began incurring well after filing their Complaint. Thus, their attempts to recover

prejudgment interest on the entirety of their attorney's fees from the moment they filed

the Complaint grossly overstates any prejudgment interest they might be entitled to

receive. Instead, even if they were currently entitled to prejudgment interest (which

they are not for the reason above), Plaintiffs would only be entitled to prejudgment

interest from the date in which they accrued their attorney's fees, a date which by

definition is after the filing of the Complaint.

Accordingly, contrary to the position Plaintiffs must have represented to obtain

their writ of execution, they are not entitled at this time to any pre-judgment interest or

costs, and so their writ of execution overstates their recoverable amount by $83,176.47

(the sum of their incorrectly claimed costs and prejudgment interest). And this drastic

error illustrates the danger of Plaintiffs' midnight attempts to execute on this judgment.

To prevent this error, the Court should stay execution.
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1 III- Plaintiffs Incorrectly Obtained the Writ of Execution Before the Automatic
Statutory 10-Day Stay Expired.

Rule 62(a) of the Nevada Rules of Civil Procedure states that "no execution shall

issue upon a judgment nor shall a proceeding be taken for its enforcement until

the expiration of 10 days after service of written notice of its entry." (emphasis

added). Under NRCP 6 and EDCR 1.14, the two computation-of-time rules applicable
6

in this matter, any time period prescribed that is less than 1 1 days shall not include

"intermediate Saturdays, Sundays and non-judicial days." Moreover, the same rules

state that electronic service shall add 3 additional days to the prescribed period. Thus,

because the Notice of Entry of Judgment was electronically served on June 15, 2015,

the earliest the Plaintiffs could begin enforcement proceedings was on July 2nd.

However, the writ of garnishment clearly indicates that Deputy Clerk Michelle McCarthy

signed it on June 30, 2015, two full days before the automatic 10-day stay expired.

Given Plaintiffs' flagrant violation of NRS 62(a), the Court should stay execution on the

Judgment.
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IV. CONCLUSION.1

Using the strategic cover of their filed motions to amend or strike the Judgment,

3 Plaintiffs shrewdly but incorrectly attempted to execute upon the Judgment without any

4 notification whatsoever to Pardee. Yet Plaintiffs not only began these execution

5 proceedings too soon, but they also claimed far more than they were entitled to receive.

6 Thus, the Court must stay Plaintiffs' attempted execution both because the writ of

7 execution is invalid and for an incorrect sum, and also because the Court must hear the

8 parties' motions to amend or strike the Judgment before permitting execution on the

9 same. Thus, Pardee respectfully requests an Order staying execution until after the

10 August hearing(s) on the parties' motions.

DATED this 8th day of July, 2015.
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/s/ Rorv T. Kay	

Pat Lundvall (NSBN 3761)

RoryT. Kay (NSBN 12416)

2300 West Sahara Avenue, Suite 1200

Las Vegas, Nevada 89102

(702) 873-4100
(702) 873-9966 Facsimile

Attorneys for Defendant Pardee Homes of
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CERTIFICATE OF SERVICE1

I HEREBY CERTIFY that I am an employee of McDonald Carano Wilson LLP

3 and that on the 8th day of July, 2015, I e-served and e-filed a true and correct copy of

4 the foregoing PARDEE HOMES OF NEVADA'S SUPPLEMENTAL BRIEFING IN

5 SUPPORT OF ITS MOTION TO STAY EXECUTION OF JUDGMENT via Wiznet, as

6 utilized in the Eighth Judicial District in Clark County, Nevada, on the following:

2

7
James J. Jimmerson
Holly Fic
Kim Stewart
JIMMERSON HANSEN, P.C.
415 S. Sixth Street, Suite 100
Las Vegas, Nevada 89101

8

9

10
an

£
And by U.S. Mail:

John W. Muije
John W. Muije & Associates
1840 E. Sahara Avenue #106
Las Vegas, Nevada 89104

Attorney for Plaintiffs

O ° ll
GO »
hJ 3

>:So
Jj vO rvl

KT ZnO

' • < ^

12

£*: 9 y

Bis 14
u!z. •

« O Z O -f y—

npss 15
/ E . to

• -oT
r-- ia
<0 N t f

16

is/ Sally Wexler

An Employee of McDonald Carano Wilson
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-WriTE

District Court
CLARK COUNTY. NEVADA

JAMES WOLFRAM and WALT WILKES,
Case No. A-10-63233S-CPlaintiff,

vs.
Dept. No. IV

Docket No,	
PARDEE HOMES OF NEVADA; DOES I through III, and

ROE CORPORATIONS I through III, inclusive,
Defendants.

writ OF EXEClifi^MThcme * AU
Earnings a Other PrppfsrtyQg^g^jgQO
Earnings, Oder of SL,ppoSvH)M)j0t ^ 2g&TO

// Vf Times /
THE STATE OF NEVADA TO THE SHERIFF OF CLARK COUNTY, GREETINGS: Dqllw*^ fulaSMt J0,1

On .Tune IS. 2015	. a judgment, upon which there is due in United States Currency m the following

amounts, was entered in this action in favor of James Wolfram and Walt Wilkes	 as judgment creditor and

against Pardee Homes of Nevada as judgment debtor. Interest and costs have accrued in the amounts shown.

Any satisfaction has been credited first against total accrued interest and costs leaving the following net balance

which sum bears interest at 5,25% per annum, $32.32 per day, from issuance of this writ to date of levy and to which

sum must be added all commissions and costs of executing this Writ.

AMOUNTS TO BE COLLECTED BY LEW

$225,131.93
JUDGMENT BALANCE

Principal

Pre-judgment Interest

Attorney's fee ' ' ,

Costs

JUDGMENT TOTAL

Accrued Costs '

Accrued Interest

Less Satisfaction

$135,500.00 NET BALANCE

Fee this Writ 10.00$ 32,279.44

5.00Garnishment fee

Mileage

Levy fee

Advertising

Storage

$ 6,000.00

$ 50,897.03

$224,676.47

'$.00' "

$455.46

$.00
.ssuance

SUB-TOTAL

Commission

TOTAL LEVY

$225,131.93NET BALANCE

NOW, THEREFORE, you are commanded to satisfy the judgment for the total amount due out of the

following described personal property and if sufficient personal property cannot be found, then out of the following
described real property:

Please execute upon anv and all accounts under the name of defendant Pardee Homes of Nevada, and or anv cert.

of deposit. X-mas club accts, trust accts. joint accts with other non-partv defendants, anv other monies in any way

owed to defs. or in which said defendant has a beneficial interest and/or in which anv of the aforesaid defendant is

designated signatory located at: Bank of America. 300 S. 4th Street. Las Vegas. Nevada 89101 	

Social Security Numbers prohibited bv statute. See NRS 239B.030 Garnishee may call 702-386-7002. ext 101

for verification of numbers	 __	 __		

(See reverse side for exemptions which may apply

95/6 t?965999Z0Z 80IJ9UJV 10 >iueg m z&razisioz/inr/i
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EXEMPTION WHICH APPLY TO THIS LEVY
(Check appropriate paragraph and complete as necessary)

EI Property Other Than Wages. The exemption set forth in NRS 21*090 or in other applicable Federal iStatutcs may apply. Consult

an attorney.

d Earnings
The amount subject to garnishment and this writ shall not exceed fox any one pay period the lesser of:
A. 25% of the disposable earnings due the judgment debtor for the pay period, or
B. the difference between the disposable earnings for the period and $100.50 per week for each week of the pay period.

Q Earnings (Judgment or Order for Support)
A Judgment was entered for amounts due under a decree or other order entered on	

3 for the period from
(> by the for thej 19.

19support of
through installments of $ 	 -

The amount of disposable earnings subject to garnishment and this writ shall not exceed for any one pay period (check appropriate box):

0 a maximum of 50 percent of the disposable earnings of such judgment debtor who is supporting a spouse or dependent child other
than the dependent named above;

d a maximum of 60 percent of the disposable earnings of such judgment debtor who is not supporting a spouse or dependent child

other than the dependent named above; t ,

plus an additional 5 percent of the disposable earnings of such judgment debtor if and to the extent that the judgment is for support
due for a period of time more than 12 weeks prior to the beginning of the work period of the judgment debtor during which the levy

is made upon the disposable earnings.

NOTE: Disposable earnings are defined as gross earnings less deductions for Federal Income Tax Withholding, Federal Social
Security Tax and Withholding for any State, County or City Taxes.

You are required to return this Writ from date of issuance not less than 10 days or more than 60 days with the results ofyour levy endorsed
thereon.

.19. .in

Issued at direction of:

RTJOHN W. MUIJB & ASSOC

JUN 3 0 2015CLERK OF COURT

MlCHEOE>——a
——** By,By t: DateJohn W, Muije, Esq. (B# #2419)

1840 E. Sahara AveJTO6

DEPUTY CLERK

104s*
RETURNAttorneys for Plaintiff - -

not satisfied
satisfied in sum of
costs retained

commission retained
costs incurred
commission incurred
costs received

$.
CLARK COUNTY CONSTABLE

$.
By.

DateDEPUTY
REMITTED TO
JUDGMENT CREDITOR S.

(See reverse side for exemptions which may apply

t?965989201 eoueuiv JO >iUB8 ifld zzwzi stoz/mrn85/0 1

JA009719



"Pursuant to N.R.S. Chapter 31, you are specifically directed to levy upon, attach and

deliver to the Sheriff any and all funds held for or in any way related to the Defendants,

including all bank accounts upon which defendants have signing authority.

Plaintiff is informed and believes and therefore alleges that one or more judgment

debtor(s) is funneling money through accounts at your institution or has a

substantial beneficial interest in such account(s). Obviously, should your

depositor(s) disagree, they have statutory remedies under Chapter 31 of which

they may avail themselves. Should you disagree and/or in any way ignore the

express directions on this Writ of Garnishment, your alternative is to interplead.

the funds, or face liability for failure to properly answer a lawful writ of this court.

Under appropriate circumstances, failure to comply fully and completely and

deliver all available funds in the referenced account to the Sheriff will lead to

Plaintiff's to seeking a full award of attorney's fees, costs, and sanctions against

the aforesaid financial institution and possibly result in a judgment against said

financial institution for the full amount sought under Plaintiff's Writ of Execution

submitted herewith."

U:\Cumc\forn»\BKlNSRRY.2.wpd
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WRTG

District Court

CLARK COUNTY. NEVADA

JAMES WOLFRAM and WALT WILKES
Case No. A-10-632338-C

Plaintiff,
Dept. No. , IV

Docket No.		
vs.

PARDEE HOMES OF NEVADA

WRIT OF GARNISHMENTDefendants,

THE STATE OP NEVADA TO:
Bank of America, 300 S. 4"' Street. Las Vegas. Nevada 89 101 Serve Branch Manangeiv Garnishee

YOU ARE HEREBY NOTIFIED that you are attached as garnishee in the above-entitled action and you are commanded not to
pay any debt due from yourself to PARDEE HOMES OF NEVADA « defendant(s)
and that you must retain possession and control ofall personal property, money, credits, debts, effects and choses in action of said dcfendani(s),
not exceeding S 225.13 JL93	 in amount or value, in order that the same may be dealt with according to law. IF YOU AS
GARNISHEE INDICATE IN YOURANSWERSTOTHESEINTERROGATORIESSETFORTH IN THISGARNISHMENTTHATYOU
ARE AN EMPLOYER OFTHE DEFENDANTS), THEN THIS GARNISHMENT IS DEEMED TO BE CONTINUING FOR 120 DAYS OR
UNTILTHEAMOUNT DEMANDED IS SATISFIED OR TOE EMPLOYEE IS TERMINATED, WHICHEVER OCCURS EARLIER. For
each pay period after the first deduction you arc entitled todeduct from the withheld amount$3.O01breach pay period toamaximumof$12.O0
per month. IFTHE DEFENDANT EMPLOYEE IS TERMINATED BEFORETHE WRIT OFGARNISHMENT IS SATISFIED, YOU THE
GARNISHEE SHALL PROVIDE THE PLAINTIFF OR PLAINTIFF'S ATTORNEY WITH THE LAST KNOWN ADDRESS OFTHE
DEFENDANTAND, IF KNOWN, THE NAME OFANY NEW EMPLOYER OFTHE DEFENDANT^). Where property con.si.sLsofwages,
salaries, commissions or bonuses the amount you shall retain shall be in accordance with 15 U. S. Code 1673 and Nevada Revised Statutes
3 1.295; Plaintiffbelieves thatyou have propcrty,money3 credits, debts, effects and chooses in action inyourhandsandundcryoureustodyand
control belonging to said defendants) described as: This writ shall include: Any and all bank accounts in the name of
Defendant - or with regard to anv accounts upon which said defendant is a signatory 	 „—

Social Security Numbers prohibited by statute. See NRS 239B.030 Garnishee may call 702-386-7002 ext. IQ'1
for verification of numbers	 	
****See back of Writ

YOU AS GARNISHEE ARE REQUIRED within 20 days from the date ofservice of this Writ ofGarnishment to answer (he inier-
forth herein and to return your answers to the office ofthc Sheriffor Constable which hits issued this WritofGarmshmem. Ifyou

fail to answer the interrogatories within20days,ajudgmentby default will be rendered against you for the amounL demanded or the value of
the property described in this Writ Ifyouasan employer, without legaijustification, refuse to withhold the Defendant's earnings or knowingly
misrepresent the earnings of the Defendant, the Court may orderyou as the employer to pay to the Plaintiff the amount ofany funds not withheld.
In addition, the Court may assess punitive damages against you in an amount not to exceed $1,000.00.

ro:

YOU ARE FURTHER REQUIRED to serve a copy of your answers to the Writ of Garnishment on Plaintiffs attorney whose
address appears below.

Issued at direction of;

CLARK COUNTY /CONSTABLEJOHN W. MUUE & ASSOC

J. HANSMACK P#9572
^ Tzr—^ By.

Dalehn W. Muije, Esq. (Bar #2419)
4ILE, Sahara Ave £i06

Las VBgtts
Attorneys for Plaintiff

NOTICE: IL is unlawful to discharge or discipline an employee exclusively because the employer is required to withhold earnings pursuant to
tLWril of Garnishment.

DEPUTY

302 E. Carson #5th F1
Las Vegas, NV 89 101

1
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