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Zoe Terry, Esq. (ﬁ&‘ XW
Nevada Bar No. 10900

TERRY LAW GROUP, PC

410 S. Rampart Blvd. #390

Las Vegas, Nevada 89145

(702) 726-6797

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

SUSAN DOLORFINO,

Plaintiff,
CASENO. : A-16-735063-C
Vs. DEPT.NO.:X

UNIVERSITY MEDICAL CENTER; ROBERT]
ODELL, M.D., PHD MEDICAL
ENTERPRISES; DOES 1 through 100,
inclusive; and ROE CORPORATIONS 1
through 100, inclusive

Defendants.

OPPOSITION TO DEFENDANT, ROBERT HARPER ODELL, JR., M.D.’S
MOTION FOR SUMMARY JUDGMENT

COMES NOW, Plaintiff, SUSAN DOLORFINO, by and through her attorney of record, Zoe

Terry, Esq. of the law firm of Terry Law Group, PC and moves this Court to deny Defendant,
ROBERT HARPER ODELL, JR., M.D.’s Motion for Summary Judgment.
This Opposition is made and based upon all the papers and pleadings of file herein, the attached
Points and Authorities and such oral argument as the Court may entertain at the hearing of this Motion.
DATED this _/_é /;f?ay of August, 2016.

TERRY LAW GROUP, PC
BY: /717727
ZOE TERRY, ES&.
Nevada Bar #10900
410 S Rampart Blvd., Suite 390
Las Vegas]Nevada 89145
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POINTS AND AUTHORITIES

I
FACTS
This case arises out of an incident on April 13, 2015. Plaintiff, Susan Dolorfino, (hereinafter
“SUSAN ”)' sought treatment at University Medical Center, (hereinafter “UMC”) for heavy vaginal
bleeding. An ultrasound showed a four (4) inch mass in her cervix which would go on to require a total
abdominal hysterectomy. Surgery was scheduled for April 14, 2015 at approximately 5:00 p.m. There
was a power outage and UMC experienced a total black out during the surgery and during that time the
anesthesiologist, ROBERT HARPER ODELL, JR., M.D.’s (hereinafter “DR. ODELL”), dropped a
tool on Ms. Dolorfino’s face, loosening her tooth.

DR. ODELL’s, Motion for Summary Judgment is based on the fact SUSAN did not attach an
expert affidavit to her Complaint pursuant to NRS 41A.071. However, this was not necessary as her
case falls within an exception contained in NRS 41A.100.

IL.
ARGUMENT

On a Motion for Summary Judgment the burden is on the moving party to show there is no
triable issue of material fact. In determining whether summary judgment is appropriate, the Court will
view the pleadings and evidence in a light most favorable to the non-moving party.

NRS 41A.100(1)(d) states:

“Liability for personal injury or death is not imposed upon any provider of health care based on
alleged negligence in the performance of that care unless evidence consisting of expert medical
testimony, material from recognized medical texts or treatises or the regulations of the licensed
medical facility wherein the alleged negligence occurred is presented to demonstrate the
alleged deviation from the accepted standard of care in the specific circumstances of the case
and to prove causation of the alleged personal injury or death, except that such evidence is not
required and a rebuttable presumption that the personal injury or death was caused by
negligence arises where evidence is presented that the provider of health care caused the
personal injury or death occurred in any one or more of the following circumstances:

......... An injury was suffered during the course of treatment to a part of the body not directly
involved in the treatment or proximae thereto;”
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The Legislature has, in effect, already determined that certain situations ordinarily do not occur
in the absence of negligence. Thus, all a plaintiff need do to warrant an instruction under the statutory
medical malpractice res ipsa loquitur rule (or rebuttable presumption as it is now) is present some
evidence of the existence of one or more factual predicates enumerated in the above section of NRS
41A.100. If the trier of fact then finds that one or more of the factual predicates exist, then the

presumption must be applied. Johnson v. Egtedar, 112 Nev. 428, 915 P.2d 271, 112 Nev. Adv. Rep.

60, 1996 Nev. LEXIS 66 (Nev. 1996).

In Banks v. Sunrise Hosp., 120 Nev. 822, 102 P.3d 52, 2004 Nev. LEXIS 121, 120 Nev. Adv.

Rep. 89 (Nev. 2004), James Banks, Jr. (James), suffered cardia arrest while undergoing rotator cuff
surgery at Sunrise Hospital and was left in a permanent vegetative state. James and his guardian ad
litem, sued Sunrise Hospital, the surgeon and the anesthesiologist. The surgeon and anesthesiologist
settled with James shortly before trial. A jury found Sunrise liable for James's injury and awarded
substantial damages.

The Court in Banks confirmed that NRS 41A.100 has replaced the doctrine of res ipsa
loquitur in medical malpractice cases and that a rebuttable presumption of medical malpractice
applies when the plaintiff has provided some evidence of one of the factual predicates
enumerated in Nev. Rev. Stat. § 41A.100(1).

Nev. Rev. Stat. § 41A.100(1)(d) provides that a rebuttable presumption of medical

malpractice arises when the patient suffers an injury during the course of treatment to a part of
the body not directly involved in the treatment or proximate thereto. The Court held that in
Banks, Plaintiff had underwent surgery for treatment to his shoulder, but suffered an injury to
his brain, causing his vegetative state. They found that the brain is not directly or proximately
related to the rotator cuff surgery. This was so even though the likely cause of his injuries were
failures on the part of the anesthesiologist and/or the anesthesiology machine. Therefore, the

district court did not abuse its discretion when it submitted a res ipsa loquitur instruction to the
3
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jury. No doubt a heart attack and/or brain damage were listed as known risks of anesthesia on

the informed consents James signed prior to surgery but the Court in Banks still held that the

brain was not directly or proximately related to the rotator cuff surgery.

SUSAN underwent an emergency hysterectomy but suffered injury to her teeth. Just
like in Banks, the logical conclusion is that her teeth are not directly or proximately related to
the hysterectomy surgery even if the injury occurred during the anesthesiology part of the
surgery.

It is SUSAN’s understanding that DR. ODELL dropped a blade on SUSAN’s teeth
during an electrical black out. Even if DR. ODELL was performing an endotracheal intubation
and not a tracheotomy, a tool does not drop onto a patient’s tooth knocking it loose absence
negligence. If DR. ODELL is now swearing under oath that SUSAN’s tooth became loose as
he passed the tube down her throat past her teeth this is not what he told SUSAN after the
procedure or what he told her counsel in a later conversation.

There was a storm on April 14, 2015 and records from Nevada Power confirm a power
outage of 22 seconds at 18:53 p.m. on April 14, 2015, (see attached as Exhibit “1”). Records
from UMC also confirm there was a power outage at the time of intubation “during which there
was note of injury to the patient’s right superior central incisor,” (see attached as Exhibit “2”).
Dr. ODELL’s own anesthesia record notes “power outage,” (see attached as Exhibit “3”) and
there is a note that he discussed the “circumstances of power outage” with SUSAN and her
“husband” on April 16, 2015, (see attached as Exhibit “4”). Yet there is absolutely no mention
of the power outage in his Affidavit in Support of his Motion for Summary Judgment at all.

Further, SUSAN denies that DR. ODELL spoke to her at all prior to the procedure, let
alone to warn her that injury to her teeth was one of the risks of general anesthesia, (see
attached Declaration as Exhibit “5”). The informed consent for anesthesia signed by SUSAN

does indeed reference “swelling around the mouth and injury to teeth/dental appliances™ as a
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- || potential problem she could experience as a result of the anesthetic, but this implies possible

problems following anesthesia. At worst, a patient may expect injury to teeth if an incident
occurred as DR. ODELL described in his affidavit but this is not what SUSAN was told
happened and at no point did SUSAN consent to having instruments dropped on her mouth.
SUSAN’s partner, Ramon Santa Ana was present when DR. ODELL informed SUSAN that he
had drqpped an instrument on to her mouth, (see attached Declaration as Exhibit “6”).

Summary judgment is appropriate only when the moving party is entitled to judgment as g

matter of law and no genuine issue remains for trial. Shepherd v. Harrison, 100 Nev. 178, 678 P.2d

670 (1984). The rule authorizes summary judgment only where the moving party is entitled to
judgment as a matter of law where it is quite clear what the truth is and that no genuine issue remains

for trial. Short v. Hotel Riviera, Inc., 79 Nev. 94, 378 P.2d 979 (1963). When the rule speaks of a

“genuine” issue of material of fact, it does so with the adversarial system in mind. The word

“genuine” has moral overtones, and does not mean a fabricated issue. Aldabe v. Adams, 81 Nev. 280,

402 P.2d 34 (1965). A genuine issue of material fact is one where the evidence is such that 2

reasonable jury could return a verdict for the non-moving party. Posadas v. City of Reno, 101 Nev,

448, 851 P.2d 438 (1993). Where an issue of material fact exists, summary judgment should not be

entered. Mitchell v. Bailey and Selover, Inc., 96 Nev. 147, 605 P.2d 1138 (1980). A court should

exercise great care in granting summary judgment; a litigant has a right to trial where there is the

slightest doubt as to the facts. Nehls v. Leonard, 97 Nev. 325, 630 P.2d 258 (1981).

There remain issues of genuine fact regarding how SUSAN’s tooth became loose and in any
event her tooth was not directly involved in the treatment (hysterectomy). Anesthesiology was part of
the surgery, just like in Banks, but dropping an instrument on a patients mouth is not a known risk of
anesthesiology, let alone a hysterectomy.
iy

/17
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III.

CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that Defendant DR. ODELL’s Motion|

for Summary Judgment be denied.

DATED this _/"%day of August, 2016.

TERRY LAW GROUP

L7227
ZOE TERRY, ESQ.
Nevada Bar # 6519
410 S Rampart Blvd., Suite 390
Las Vegas, NV 89145
Attorney for Plaintiff

AFFIDAVIT OF ZOE TERRY, ESQ.

STATE OF NEVADA )
COUNTY OF CLARK ; >

COMES NOW the affiant, Zoe Terry, Esq., first being duly sworn, and deposes and testifies as
follows:

D I am Zoe Terry, Esq. I am over the age of 18 and competent to testify. I have personal
knowledge of the following facts, except where expressly stated that my testimony is based
on information and belief;

2) I am an attorney licensed to practice law in the state of Nevada, bar number 0010900. I
represent Plaintiff, Susan Dolorfino in the above case.

3) I am a solo practitioner and managing partner of Terry Law Group, PC.

4) Pursuant to NRCP 56(f), I confirm that an Early Case Conference was held on June 10, 2016
and a Joint Case Conference Report was filed on July 15, 2016 but a second Early Case

Conference needs to be held now that UMC has filed their Answer.

/117 6
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5) Discovery has not even started yet and no depositions have been taken. Depositions need to
be taken of all parties.
6) Further, I spoke with Dr. Odell on April 14, 2016 and he confirmed that the lights went out
during the surgery and a blade slipped out of his hands. He did confirm that it had been a
difficult intubation but at no point did he inform me that SUSAN’s tooth had been knocked
loose by the intubation tube.

FURTHER YOUR AFFIANT SAYETH NA%G%I

e
Zoe Terry, Esq. 4
SUBSCRIBED AND SWORN TO BEFORE ME DY P prr— .
SUBt 154@ R o 2016, (.7,  SUSANDOLORFINO
% | .53 Notary Public, State of Nevada ¢
W gy Appointment No. 15-2883-1 b
NOTARY PUMBLIC My Appt. Expires Sept. 02, 2019 b

e S A A 4 4 S0 o g an o oo

CERTIFICATE OF SERVICE

I hereby certify that on the [ 5{ day of August, 2016, I served a true and correct copy of the
foregoing PLAINTIFF’S OPPOSITION TO DEFENDANT ROBERT HARPER ODELL, JR.,
M.D.’S MOTION FOR SUMMARY JUDGMENT, addressed to the following counsel of record at

the following address(es), as follows:

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with
postage thereon fully prepaid, addressed as indicated on service list below in the
United States mail at Las Vegas, Nevada.

VIA FACSIMILE: by causing a true copy thereof to be telecopied to the number
indicated on the service list below.

~/ VIA E-SERVICE: an electronic copy of the preceding document was concurrently
served upon opposing counsel via the Court’s electronic service system.

John H. Cotton, Esq.

John H. Cotton & Associates, Ltd
7900 West Sahara Avenue, Ste. 200
Las Vegas, NV 89117

Attorneys for Defendant
ROBERT HARPER ODELL, JR., M.D.
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Jeffrey 1. Pitegoff, Esq. _

Morris, Sullivan, Lemkul & Pitegoff
3770 Howard Hughes Parkway, Suite 170
Las Vegas, NV 89169

Attorneys for Defendant

UNIVERSITY MEDICAL CENTER

OF SOUTHERN NEVADA

<. L/l

An employee of TERRY LAW GROUP, PC
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DECLARATION OF CUSTODIAN OF RECORDS

The undersigned, declares under penalty of perjury and pursuant to N.R.S. 52.260 AND 53.045
(“Declaration”) that the following is true and correct.
1. That I an employee of Nevada Power Company d/b/a NV Energy (“NV Energy”) and my duties
make me a custodian of the records as to contacting the internal departments for the gathering of
documents attached to this Declaration.
2. That NV Energy was served with an administrative subpoena in the matter regarding Susan
Dolorgino vs. University Medical Center of Southern Nevada, et al., District Court Case #A-16-735063-C
and the attached documents, records and things (hereinafter referred to as “documents”) are in response to
the subpoena. If a requested document is not attached, then either (a) I was unable to locate it following a
good faith effort to locate and obtain such document, or (b) the attorney or person seeking the document
agreed that it need not be provided as part of this response.
3. That the documents may contain personal identifying information which is protected by law or
other information which is protected by law or N.R.C.P. 26. If so, then the recipient is obligated to
protect this information from unauthorized disclosure.
5. That the originals of said documents are, and as far as known to the undersigned always have
been, in the possession of NV Energy and/or its authorized employees, agents, or representatives; that the
same are documents which were generated, made, or otherwise received by personnel employed by NV
Energy, and that said documents are documents which were generated during the course of the regularly
conducted business activities of NV Energy.
6. That true and correct copies of said documents have been delivered, or otherwise caused to be
delivered, to the attorney or person issuing said Subpoena.

Dated this 24 5 day of May, 2016

Nevada Power Company d/b/a Energy

Susan M. Wood
Certified Paralegal
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UNIVERSITY MEDICAL CENTER
1800 west Charleston Boulevard
Las Vegas, Nevada 89102

ADMITTED: 04/13/2015
DISCHARGED: 04/18/2015

ADMISSION DIAGNOSES:

1. 54-year-old G2 P1-1-0-2

2. Cervical and vaginal bleeding
3. Cervical fibroid

4. Symptomatic anemia

POSTOPERATIVE DIAGNOSES:
. 54-year-old G2 pl-1-0-2
. Cervical and vaginal bleeding
. Cervical fibroid - 13 centimeter cervical
. Symptomatic anemia
. Right superior central incisor laxity following intubation
complication

1P W N fed

PROCEDURE: Examination under anesthesia, hysteroscopy, curettage,

total abdominal hysterectomy, bilateral salpingectomy, and cystoscopy
performed on 04/14/2015. puring the procedure there was note of

power outage at time of intubation, during which there was note of

injury to the patient’'s right superior central incisor with noted

laxity of above tooth following the procedure. This was tooth was splinted by
dental resident who was consulted in the PACU following the procedure.

HOSPITAL COURSE: 54-year-old G2 Pl-0-1-1-2 female presented to UMC
Hospital with complaints of heavy vaginal bleeding and symptomatic
anemia. During patient’s workup she was noted with a cervical fibroid
for which operative evaluation was performed. The cervical fibroid
was unable to be removed vaginally and the patient’s case was

needed to be converted to a total abdominal hysterectomy. A bilateral
salpingectomy was additionally performed along with attempted prior
hysteroscopy and curettage and postoperative cystoscopy. During the
procedure there was note of power outage at time of intubation and
there was note of trauma to the patient's right central superior
incisor. Postoperatively in the PACU the dental resident service was
consulted and tﬁis tooth was splinted.

Risk management was consulted and saw the patient while she was
postoperative and arranged for outpatient care with dentistry and
coverage.

The patient's postoperative course was additionally complicated by .
pneumonia. The patient was noted to be afebrile greater than 24 hours prior to
discharge and she was evaluated with a CTA on April 16, 2015 without

evidence of PE. she had been noted with bilateral lower lobe

atelectasis versus infiltrate. The patient was noted with leukocytosis that

DOLORFINO, SUSAN ROSE
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improved throughout the remainder of her stay. Pulmonary services were
consulted and evaluated the patient and changed the antibiotic coverage fom
Azithromycin an Cefepime to ceftriaxone, clindamycin and Flagyl. The
additionally provided recommendations for outpatient antibiotic therapy for
which patient was placed on as noted below.

The patient was transfused during her stay to correct anemia and her hemoglobin
was within normal Timits prior to discharge. She was advanced to and
tolerating a soft diet. Her pain was well controlled with oral medications.
Her incision was clean, dry and intact, closed with staples. Her incision was
without evidence of infection.

A urine culture was performed that noted coag positive Staph with
sensitivities covered by her antibiotics. Patient cleared for and
discharged home 9n stable condition on 04/18/2015. patient to follow
up at the women's Clinic within 7-10 days for postoperative evaluation
and staple removal, as well as review pathology.

patient advised to follow up with dentistry as soon as possible.

Patient was provided with Percocet as needed for breakthrough pain.
she was advised to maintain 6 weeks of pelvic rest, 1ift no heavier
than 15 pounds during that time.

Patient was provided with a prescription for Avelox 400 milligrams
p.o. daily for 6 additional days for continued treatment of her
postoperative pneumonia. She was provided with dron supplementation,
as well as Colace to maintain soft stools and <ibuprofen for additional
pain control.

Patient advised to return to the ER or call clinic with any additional
concerns.

Discharged home in stable condition.

3S/MedqQ
pD:  05/01/2015 04:22:30
DT: 05/01/2015 07:14:27

JOSEPH SHEA, MD (Resident)

LAWRENCE SHAW, MD

PATIENT: DOLORFINO, SUSAN ACCOUNT#: 1510300271
MR#: 0002632381

ADM DATE: 04/13/2015

JOB#: 502344/653563634

PHYSICIAN: LAWRENCE SHAW, MD_
DICTATED BY: JOSEPH SHEA, MD (Resident)

DISCHARGE SUMMARY
Electronically Authenticated by:
Lawrence Shaw, MD on 05/04/2015 05:10 PM PDT

DOLORFINO, SUSAN ROSE
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Electronically Authenticated and Edited by:
Joseph Shea, MD on 05/11/2015 12:18 pM PDT

DOLORFING, SUSAN ROSE
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DECL

Zoe Terry, Esq.

Nevada Bar No. 10900
TERRY LAW GROUP, PC
410 S. Rampart Blvd. #390
Las Vegas, Nevada 89145
(702) 726-6797

Attorney for Plaintiff

SUSAN DOLORFINO,

VS.

UNIVERSITY MEDICAL CENTER; ROBERT
ODELL, M.D., PHD MEDICAL
ENTERPRISES; DOES 1 through 100,
inclusive; and ROE CORPORATIONS 1
through 100, inclusive

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,
CASE NO. : A-16-735063-C
DEPT.NO.: X

Defendants.

I, SUSAN DOLORFINO, state as follows:

1.

. I spoke with Dr. Carissa Richardson several times in the Emergency Room prior to the

DECLARATION OF SUSAN DOLORFINO

I live at 3009 Rose Ville Way, Las Vegas, Nevada, 89145 and I was born on June 15,
1960.

On April 13, 2015, I was taken by ambulance from UMC Quickcare to UMC Hospital,
with heavy vaginal bleeding. At UMC I underwent an ultrasound which showed that 1
had a large mass on my cervix and I was told I would need to undergo surgery.

surgery but at no point did I speak to Dr. Odell, the anesthesiologist.

On April 14, 2015 I underwent surgery to remove the mass, however, due to the size,

they alternatively had to carry out an emergency hysterectomy. I did sign a stack of

paperwork that I was told to sign, including informed consents, prior to the surgery but|

this was five minutes before the surgery and I did not have time to read them all.
1
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. My partner, Ramon Santa Ana, was waiting for me in the recovery room and one of the

. Dr. Odell came and spoke to me in my hospital room about two days after the surgery.

. Ilater consulted a dentist, Dr. Ken Wagner, who told me my front right incisor was nof

. I declare under penalty of perjury that the foregoing is true and correct.

nurses mentioned to him that my front tooth had been damaged during the intubation,
process. A Male dentist apparently then came in and started looking at my tooth and
asked Ramon if he wanted them to pull my tooth or splint it and he told them not to pull
it. The dentist told him eventually I would lose it.

He introduced himself and said that during the surgery the lights went out and that the
hospital generator kicks in after 7 seconds. Dr. Odell told me in front of Ramon that he
had dropped an instrument on my tooth while the lights were still out and that this had
never happened to him before.

salvageable and needs to be extracted along with the two teeth next to it. I will need 4
bridge but I have not been able to afford this treatment. The splint stayed on my tooth)
up until a month ago when it fell off.

Executed on _/__Z_{ day of /&g//mz , 2016,
=L/

Susan Dolorfino
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DECL

Zoe Terry, Esq.

Nevada Bar No. 10900
TERRY LAW GROUP, PC
410 S. Rampart Blvd. #390
Las Vegas, Nevada 89145
(702) 726-6797

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SUSAN DOLORFINO,

Plaintiff,
CASE NO. : A-16-735063-C
VS. DEPT.NO.: X

UNIVERSITY MEDICAL CENTER; ROBERT]
ODELL, M.D., PHD MEDICAL
ENTERPRISES; DOES 1 through 100,
inclusive; and ROE CORPORATIONS 1
through 100, inclusive

Defendants.

DECLARATION OF RAMON SANTA ANA

I, RAMON SANTA ANA, state as follows:

1. Ilive at 451 Crestdale Lane, #69, Las Vegas, Nevada, 89144 and I was born on January
26, 1962.

2. On April 13, 2015, I drove to UMC Hospital where my wife, Susan Dolorfino, had been
taken by ambulance from UMC Quickcare with heavy vaginal bleeding.

3. On April 14, 2015 she underwent surgery. I was waiting for her to wake up in the
recovery room and one of the nurses told me that her front tooth had been damaged
during the intubation process. A Male dentist then came in and started looking at her
tooth and asked me if he should pull the tooth or splint it. I told them I did not want her
to wake up from surgery to find she had a tooth missing and not to pull it. The dentist
told me that eventually she would lose the tooth anyway.
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4. Dr. Odell came and spoke to Susan and I in her hospital room on April 16, 2015. Hel
introduced himself and said that during the surgery the lights went out and that the
hospital generator kicks in after 7 seconds. Dr. Odell said that he had dropped an
instrument on Susan’s tooth while the lights were still out and that this had never
happened to him before in his long career.

5. T asked him who was going to pay to replace Susan’s tooth. He said you need to bring]
that up with the Hospital.

6. Ideclare under penalty of perjury that the foregoing is true and correct.

Executed on /2 day of 16l 2016,
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OMSJ

Novads Dot s | " Electronically Filed
Nevada Bar No. 10900 . ectronicaly File
TERRY LAW GROUP, PC 08/15/2016 01:25:56 PM

410 S. Rampart Blvd. #390

Las Vegas, Nevada 89145 (&;« iW

(702) 726-6797

Attorney for Plaintiff CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
SUSAN DOLORFINO,
Plaintiff,

CASE NO. : A-16-735063-C
vs. DEPT.NO.: X ‘

UNIVERSITY MEDICAL CENTER; ROBERT]
ODELL, M.D., PHD MEDICAL
ENTERPRISES; DOES 1 through 100,
inclusive; and ROE CORPORATIONS 1
through 100, inclusive

Defendants.

OPPOSITION TO DEFENDANT, UNIVERSITY MEDICAL CENTER OF SOUTHERN
NEVADA’S MOTION FOR SUMMARY JUDGMENT

COMES NOW, Plaintiff, SUSAN DOLORFINO, by and through her attorney of record, Zoe

Terry, Esq. of the law firm of Terry Law Group, PC and moves this Court to deny Defendant,
UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA'’s Motion for Summary Judgment.
This Opposition is made and based upon all the papers and pleadings of file herein, the attached
Points and Authorities and such oral argument as the Court may entertain at the hearing of this Motion.
-7
DATED this /2 p@ay of August, 2016.

TERRY. GROUP, PC
BY: (8707
ZOE TERRY, ESQ.
Nevada Bar #10900
410 S Rampart Blvd., Suite 390
Las Vegas]Nevada 89145
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POINTS AND AUTHORITIES

I
FACTS
This case arises out of an incident on April 13, 2015. Plaintiff, Susan Dolorfino, (hereinafter
“SUSAN™) sought treatment at University Medical Center, (hereinafter “UMC”) for heavy vaginal
bleeding. An ultrasound showed a four (4) inch mass in her cervix which would go on to require a total
abdominal hysterectomy. Surgery was scheduled for April 14, 2015 at approximately 5:00 p.m. There
was a power outage and UMC experienced a total black out during the surgery and during that time the
anesthesiologist, ROBERT HARPER ODELL, JR., M.D.’s (hereinafter “DR. ODELL”), dropped a
tool on Ms. Dolorfino’s face, loosening her tooth. SUSAN believes that UMC had an inadequate back-
up generator which meant that the power was out in the hospital for at least 6 or 7 seconds.

UMC’s, Motion for Summary Judgment is based on the fact SUSAN did not attach an expert
affidavit to her Complaint pursuant to NRS 41A.071. However, this was not necessary as her case
falls within an exception contained in NRS 41A.100. Further, many of the causes of action against
UMC do not require an expert affidavit.

IL.
ARGUMENT

On a Motion for Summary Judgment the burden is on the moving party to show there is no
triable issue of material fact. In determining whether summary judgment is appropriate, the Court will
view the pleadings and evidence in a light most favorable to the non-moving party.

NRS 41A.100(1)(d) states:

“Liability for personal injury or death is not imposed upon any provider of health care based on

alleged negligence in the performance of that care unless evidence consisting of expert medical

testimony, material from recognized medical texts or treatises or the regulations of the licensed
medical facility wherein the alleged negligence occurred is presented to demonstrate the
alleged deviation from the accepted standard of care in the specific circumstances of the case
and to prove causation of the alleged personal injury or death, except that such evidence is not
required and a rebuttable presumption that the personal injury or death was caused by

negligence arises where evidence is present@d that the provider of health care caused %(C)‘OOO
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personal injury or death occurred in any one or more of the following circumstances:

......... An injury was suffered during the course of treatment to a part of the body not directly
involved in the treatment or proximate thereto;”

The Legislature has, in effect, already determined that certain situations ordinarily do not occur
in the absence of negligence. Thus, all a plaintiff need do to warrant an instruction under the statutory
medical malpractice res ipsa loquitur rule (or rebuttable presumption as it is now) is present some
evidence of the existence of one or more factual predicates enumerated in the above section of NRS
41A.100. If the trier of fact then finds that one or more of the factual predicates exist, then the

presumption must be applied. Johnson v. Egtedar, 112 Nev. 428, 915 P.2d 271, 112 Nev. Adv. Rep.

60, 1996 Nev. LEXIS 66 (Nev. 1996).

In Banks v. Sunrise Hosp., 120 Nev. 822, 102 P.3d 52, 2004 Nev. LEXIS 121, 120 Nev. Adv.

Rep. 89 (Nev. 2004), James Banks, Jr. (James), suffered cardiac arrest while undergoing rotator cuff
surgery at Sunrise Hospital and was left in a permanent vegetative state. James and his guardian ad
litem, sued Sunrise Hospital, the surgeon and the anesthesiologist. The surgeon and anesthesiologist
settled with James shortly before trial. A jury found Sunrise liable for James's injury and awarded
substantial damages.

The Court in Banks confirmed that NRS 41A.100 has replaced the doctrine of res ipsa
loquitur in medical malpractice cases and that a rebuttable presumption of medical malpractice
applies when the plaintiff has provided some evidence of one of the factual predicates

enumerated in Nev. Rev. Stat. § 41A.100(1).

Nev. Rev. Stat. § 41A.100(1)(d) provides that a rebuttable presumption of medical
malpractice arises when the patient suffers an injury during the course of treatment to a part of
the body not directly involved in the treatment or proximate thereto. The Court held that in
Banks, Plaintiff had underwent surgery for treatment to his shoulder, but suffered an injury to
his brain, causing his vegetative state. They found that the brain is not directly or proximately

related to the rotator cuff surgery. This was so eveR though the likely cause of his injuries WN(;OOO%
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failures on the part of the anesthesiologist and/or the anesthesiology machine. Therefore, the
district court did not abuse its discretion when it submitted a res ipsa loquitur instruction to the

jury. No doubt the anesthesiology consent in Banks listed heart attack and brain damage as

possible side effects of anesthesia. However, the Court still found that when James went in for
a rotator cuff surgery, he did not expect to end up with brain damage.

SUSAN underwent an emergency hysterectomy but suffered injury to her teeth. Just
like in Banks, the logical conclusion is that her teeth are not directly or proximately related to
the hysterectomy surgery even if the injury occurred during the anesthesiology part of the
surgery.

It is SUSAN’s understanding that DR. ODELL dropped a blade on SUSAN’s teeth
during an electrical black out. Even if DR. ODELL was performing an endotracheal intubation
and not a tracheotomy, a tool does not drop onto a patient’s tooth knocking it loose absence
negligence. If DR. ODELL is now swearing under oath that SUSAN’s tooth became loose as
he passed the tube down her throat past her teeth this is not what he told SUSAN after the
procedure or what he told her counsel in a later conversation.

There was a storm on April 14, 2015 and records from Nevada Power confirm a power
outage of 22 seconds at 18:53 p.m. on April 14, 2015, (see attached as Exhibit “1”). Records
from UMC also confirm there was a power outage at the time of intubation “during which there
was note of injury to the patient’s right superior central incisor,” (see attached as Exhibit “2”).
Dr. ODELL’s own anesthesia record notes “power outage,” (see attached as Exhibit “3”) and
there is a note that he discussed the “circumstances of power outage” with SUSAN and her
“husband” on April 16, 2015, (see attached as Exhibit “4”). Yet there is absolutely no mention
of the power outage in his Affidavit in Support of his Motion for Summary Judgment at all.

Further, SUSAN denies that DR. ODELL spoke to her at all prior to the procedure, let
alone to warn her that injury to her teeth was one of the risks of general anesthesia, (see

4
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attached Declaration as Exhilbit “5). The informed consent for anesthesia signed by SUSAN
does indeed referenice “swelling around the mouth and injury to teeth/dental appliances” as a
potential problem she could experience as a result of the anesthetic, but this implies possible
problems following anesthesia when the other problems in that group are read together..

At worst, a patient may expect injury to teeth if an incident occurred as DR. ODELL
described in his affidavit but this is not what SUSAN was told happened and at no point did
SUSAN consent to having instruments dropped on her mouth. = SUSAN’s partner, Ramon
Santa Ana was present when DR. ODELL informed SUSAN that he had dropped an instrument
on to her mouth, (see attached Declaration as Exhibit “6”).

Further, SUSAN’s claims against UMC are not just limited to medical malpractice but
also include claims for inter alia negligence, vicarious liability, negligent hiring and negligent
supervision. None of these claims require an expert affidavit.

Summary judgment is appropriate only when the moving party is entitled to judgment as 4

matter of law and no genuine issue remains for trial. Shepherd v. Harrison, 100 Nev. 178, 678 P.2d

670 (1984). The rule authorizes summary judgment only where the moving party is entitled to
judgment as a matter of law where it is quite clear what the truth is and that no genuine issue remains

for trial. Short v. Hotel Riviera, Inc., 79 Nev. 94, 378 P.2d 979 (1963). When the rule speaks of a

“genuine” issue of material of fact, it does so with the adversarial system in mind. The word

“genuine” has moral overtones, and does not mean a fabricated issue. Aldabe v. Adams, 81 Nev. 280,

402 P.2d 34 (1965). A genuine issue of material fact is one where the evidence is such that g

reasonable jury could return a verdict for the non-moving party. Posadas v. City of Reno, 101 Nev/|

448, 851 P.2d 438 (1993). Where an issue of material fact exists, summary judgment should not be

entered. Mitchell v. Bailey and Selover, Inc., 96 Nev. 147, 605 P.2d 1138 (1980). A court should

exercise great care in granting summary judgment; a litigant has a right to trial where there is the

slightest doubt as to the facts. Nehls v. Leonard, 97 Nev. 325, 630 P.2d 258 (1981).
5
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There remain issues of genuine fact regarding how SUSAN’s tooth became loose and in any
event her tooth was not directly involved in the treatment ¢(hysterectomy). Anesthesiology was part of
the surgery, just like in Banks, but dropping an instrument on a patients mouth is not a known risk of
anesthesiology, let alone a hysterectomy. SUSAN went in for an emergency hysterectomy and did not
expect to come out with a damaged front tooth that would require a bridge.

IIL.

CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that Defendant UMC’s Motion for

Summary Judgment be denied.

DATED this / %ay of August, 2016.

TERRY LAW GROUP

A 7er227

ZOE TERRY, ESQ.

Nevada Bar # 6519

410 S Rampart Blvd., Suite 390
Las Vegas, NV 89145
Attorney for Plaintiff

AFFIDAVIT OF ZOE TERRY, ESQ.

STATE OF NEVADA )
COUNTY OF CLARK g .
COMES NOW the affiant, Zoe Terry, Esq., first being duly sworn, and deposes and testifies as
follows:
D I am Zoe Terry, Esq. I am over the age of 18 and competent to testify. I have personal
knowledge of the following facts, except where expressly stated that my testimony is based
on information and belief;

2) I am an attorney licensed to practice law in the state of Nevada, bar number 0010900. 1

represent Plaintiff, Susan Dolorfino in thetabove case.
000099




3) I am a solo practitioner and managing partner of Terry Law Group, PC.

4) Pursuant to NRCP 56(f), I confirm that an Early Case Conference was held on June 10, 2016
and a Joint Case Conference Report was filed on July 15, 2016 but a second Early Case
Conference needs to be held now that UMC has filed their Answer.

S) Discovery has not even started yet and no depositions have been taken. Depositions need to
be taken of all parties.

6) Further, I spoke with Dr. Odell on April 14, 2016 and he confirmed that the lights went out
during the surgery and a blade slipped out of his hands. He did confirm that it had been 4

difficult intubation but at no point did he inform me that SUSAN’s tooth had been knocked,
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loose by the intubation tube.

FURTHER YOUR AFFIANT SAYETH NAUGHT
ZIZ279

Zoe Terry, Esq. v

SUBSCRIBED AND SWORN TO BEFORE ME

THIS 154¥ DAY OF August 2016, e SUSAN DOLORHING

SUSAN DOLORFINO

it * "33  Notary Public, State of Nevada

NOTARY PUBLIC __ /

37 Appointment No. 15-2883-1
5 My Appt. Expires Sept. 02, 2019

At
D

L e i o
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CERTIFICATE OF SERVICE

I hereby certify that on the (5%@ of August, 2016, I served a true and correct copy of the
foregoing PLAINTIFF’S OPPOSITION TO DEFENDANT UMC’S MOTION FOR SUMMARY

JUDGMENT, addressed to the following counsel of record at the following address(es), as follows:

VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with
postage thereon fully prepaid, addressed as indicated on service list below in the
United States mail at Las Vegas, Nevada.

VIA FACSIMILE: by causing a true copy thereof to be telecopied to the number
indicated on the service list below.

VIA PERSONAL DELIVERY: by causing a true copy thereof to be hand delivered
on this date to the addressee(s) at the address(es) set forth on the service list below.

a/ VIA E-SERVICE: an electronic copy of the preceding document was concurrently
served upon opposing counsel via the Court’s electronic service system.

John H. Cotton, Esq.

John H. Cotton & Associates, Ltd
7900 West Sahara Avenue, Ste. 200
Las Vegas, NV 89117

Attorneys for Defendant

ROBERT HARPER ODELL, JR., M.D.

Jeffrey 1. Pitegoff, Esq.

Morris, Sullivan, Lemkul & Pitegoff
3770 Howard Hughes Parkway, Suite 170
Las Vegas, NV 89169

Attorneys for Defendant

UNIVERSITY MEDICAL CENTER

OF SOUTHERN NEVADA

S L)

An employee of TERRY LAW GROUP, PC
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DECLARATION OF CUSTODIAN OF RECORDS

The undersigned, declares under penalty of perjury and pursuant to N.R.S. 52.260 AND 53.045
(“Declaration™) that‘the following is true and correct.
1. That I an employee of Nevada Power Company d/b/a NV Energy (“NV Energy™) and my duties
make me a custodian of the records as to contacting the internal departments for the gathering of
documents attached to this Declaration.
2. That NV Energy was served with an administrative subpoena in the matter regarding Susan
Dolorgiho vs. University Medical Center of Southern Nevada, et al., District Court Case #A-16-735063-C
and the attached documents, records and things (hereinafter referred to as “documents™) are in response to
the subpoena. If a requested document is not attached, then either (a) I was unable to locate it following a
good faith effort to locate and obtain such document, or (b) the attorney or person secking the document
agreed that it need not be provided as part of this response.
3. That the documents may contain personal identifying information which is protected by law or
other information which is protected by law or N.R.C.P. 26. If so, then the recipient is obligated to
protect this information from unauthorized disclosure.
5. That the originals of said documents are, and as far as known to the undersigned always have
been, in the possession of NV Energy and/or its authorized employees, agents, or representatives; that the
same are documents which were generated, made, or otherwise received by personnel employed by NV
Energy, and that said documents are documents which were generated during the course of the regularly
conducted business activities of NV Energy.
6. That true and correct copies of said documents have been delivered, or otherwise caused to be
delivered, to the attorney or person issuing said Subpoena.

Dated this 2'45 day of May, 2016

Nevada Power Company d/b/a NV Energy

Susan M. Wood
Certified Paralegal
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Hazard Level Begin Device D d
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Power Off 0411412015 18:53:13 Related Event M 1acident Complete
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Est. Time of Restoration 0411412015 23:45 ™ [O3cdparty Events

Cur. Est. Time of Restor. 04/141201523:45 e

Equipment Type Category

Cause Type Category

FORCED StorminArea

| Reset ] LOut. Status 2} “Cause Detail 3

Apply QubiChanges

t>Equip. Detd Referral List . {f Log |

Est. Time Arrived Enroute Time Time Arrived Stop Time Rejected Time

Update Selected Crav Activity:Rov q @ 1§ “Area Outages

-Exclude: conpreTe ] resecten [ M
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UNIVERSITY MEDICAL CENTER
1800 west charleston Boulevard
Las Vegas, Nevada 89102

ADMITTED: 04/13/2015
DISCHARGED: 04/18/2015

ADMISSION DIAGNOSES:

1. 54-year-old G2 Pl-1-0-2

2. Cervical and vaginal bleeding
3. cervical fibroid

4. symptomatic anemia

POSTOPERATIVE DIAGNOSES:

1. 54-year-old G2 Pl-1-0-2

2. Cervical and vaginal bleeding

3. Cervical fibroid - 13 centimeter cervical

4. Symptomatic anemia

5. Right superior central incisor laxity following intubation
complication

PROCEDURE: Examination under anesthesia, hysteroscopy, curettage,

total abdominal hysterectomy, bilateral salpingectomy, and cystoscopy
performed on 04/14/2015. bpuring the procedure there was note of

power outage at time of <intubation, during which there was note of

injury to the patient's right superior central incisor with noted

laxity of above tooth following the procedure. This was tooth was splinted by
dental resident who was consulted in the PACU following the procedure.

HOSPITAL COURSE: 54-year-old G2 p1-0-1-1-2 female presented to UMC
Hospital with complaints of heavy vaginal bleeding and symptomatic
anemia. During patient's workup she was noted with a cervical fibroid
for which operative evaluation was performed. The cervical fibroid
was unable to be removed vaginally and the patient's case was

needed to be converted to a total abdominal hysterectomy. A bilateral
salpingectomy was additionally performed along with attempted prior
hysteroscopy and curettage and postoperative cystoscopy. bDuring the
procedure there was note of power outage at time of intubation and
there was note of trauma to the patient's right central superior
incisor. Postoperatively in the PACU the dental resident service was
consulted and tRis tooth was splinted.

Risk management was consulted and saw the patient while she was

postoperative and arranged for outpatient care with dentistry and

coverage.

The patient's postoperative course was additionally complicated by .
pneumonia. The gat1ent was noted to be afebrile greater than 24 hours prior to
discharge and she was evaluated with a CTA on April 16, 2015 without

evidence of PE. She had been noted with bilateral Tower lobe

atelectasis versus infiltrate. The patient was noted with Teukocytosis that

DOLORFINO, SUSAN ROSE
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improved throughout the remainder of her stay. Pulmonary services were
consulted and evaluated the patient and changed the antibiotic coverage fom
Azithromycin an Cefepime to ceftriaxone, clindamycin and Flagyl. The
additionally provided recommendations for outpatient antibiotic therapy for
which patient was placed on as noted below.

The patient was transfused during her stay to correct anemia and her hemoglobin
was within normal Timits prior to discharge. She was advanced to and
tolerating a soft diet. Her pain was well controlled with oral medicatjons.
Her incision was clean, dry and intact, closed with staples. Her incision was
without evidence of ‘infection.

A urine culture was performed that noted coag positive Staph with
sensitivities covered by her antibiotics. Patient cleared for and
discharged home in stable condition on 04/18/2015. Patient to follow
up at the women's Clinic within 7-10 days for postoperative evaluation
and staple removal, as well as review pathology.

patient advised to follow up with dentistry as soon as possible.

patient was_provided with Percocet as needed for breakthrough pain.
She was advised to maintain 6 weeks of pelvic rest, Tift no heavier
than 15 pounds during that time.

Patient was provided with a prescription for Avelox 400 milligrams
p.o. daily for 6 additional days for continued treatment of her
postoperative pneumonia. She was provided with iron supplementation,
as well as Colace to maintain soft stools and ibuprofen for additional
pain control.

patient advised to return to the ER or call clinic with any additional
concerns.

Discharged home in stable condition.

3s/Medq
pb:  05/01/2015 04:22:30
pT: 05/01/2015 07:14:27

JOSEPH SHEA, MD (Resident)

LAWRENCE SHAW, MD

PATIENT: DOLORFINO, SUSAN ACCOUNT#: 1510300271
MR : 0002632381

ADM DATE: 04/13/2015

3JoB#: 502344 /653563634

PHYSICIAN: LAWRENCE SHAW, MD_
DICTATED BY: JOSEPH SHEA, MD (Resident)

DISCHARGE SUMMARY
Electronically Authenticated by:
Lawrence Shaw, MD on 05/04/2015 05:10 PM PDT

DOLORFINO, SUSAN ROSE
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Electronically Authenticated and Edited. by: T

Joseph Shea, MD on 05/11/2015 12:18 PM PDT -

DOLORFINO, SUSAN ROSE
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DECL

Zoe Terry, Esq.
Nevada Bar No. 10900
TERRY LAW GROUP, PC
410 S. Rampart Blvd. #390
Las Vegas, Nevada 89145
(702) 726-6797

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SUSAN DOLORFINO,

Plaintiff,
CASE NO. : A-16-735063-C
vS. DEPT.NO.: X

UNIVERSITY MEDICAL CENTER; ROBERT|
ODELL, M.D., PHD MEDICAL
ENTERPRISES; DOES 1 through 100,
inclusive; and ROE CORPORATIONS 1
through 100, inclusive

Defendants.

DECLARATION OF SUSAN DOLORFINO

I, SUSAN DOLORFINO, state as follows:

1. 1 live at 3009 Rose Ville Way, Las Vegas, Nevada, 89145 and I was born on June 15,
1960.

2. On April 13, 2015, I was taken by ambulance from UMC Quickcare to UMC Hospital
with heavy vaginal bleeding. At UMC I underwent an ultrasound which showed that l%
had a large mass on my cervix and I was told I would need to undergo surgery.

3. I spoke with Dr. Carissa Richardson several times in the Emergency Room prior to the
surgery but at no point did I speak to Dr. Odell, the anesthesiologist.

4. On April 14, 2015 I underwent surgery to remove the mass, however, due to the size|
they alternatively had to carry out an emergency hysterectomy. I did sign a stack of
paperwork that I was told to sign, including informed consents, prior to the surgery but
this was five minutes before the surgery and I did not have time to read them all.

1
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. My partner, Ramon Santa Ana, was waiting for me in the recovery room and one of thej

nurses mentioned to him that my front tooth had been damaged during the intubation
process. A Male dentist apparently then came in and started looking at my tooth and
asked Ramon if he wanted them to pull my tooth or splint it and he told them not to pull
it. The dentist told him eventually I would lose it.

. Dr. Odell came and spoke to me in my hospital room about two days after the surgery |

He introduced himself and said that during the surgery the lights went out and that the
hospital generator kicks in after 7 seconds. Dr. Odell told me in front of Ramon that he
had dropped an instrument on my tooth while the lights were still out and that this had
never happened to him before.

. I'later consulted a dentist, Dr. Ken Wagner, who told me my front right incisor was not

salvageable and needs to be extracted along with the two teeth next to it. I will need 4
bridge but I have not been able to afford this treatment. The splint stayed on my tooth
up until a month ago when it fell off.

. I declare under penalty of perjury that the foregoing is true and correct.

Executed on [ Z{é/day of W , 2016,
=LA

Susan Dolorfino
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DECL

Zoe Terry, Esq.

Nevada Bar No. 10900
TERRY LAW GROUP, PC
410 S. Rampart Blvd. #390
Las Vegas, Nevada 89145
(702) 726-6797

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SUSAN DOLORFINO,

Plaintiff,
CASE NO. : A-16-735063-C
vS. DEPT.NO. : X

UNIVERSITY MEDICAL CENTER; ROBERT]
ODELL, M.D., PHD MEDICAL
ENTERPRISES; DOES 1 through 100,
inclusive; and ROE CORPORATIONS 1
through 100, inclusive

Defendants.

DECLARATION OF RAMON SANTA ANA

I, RAMON SANTA ANA, state as follows:

1. Ilive at 451 Crestdale Lane, #69, Las Vegas, Nevada, 89144 and I was born on January

26, 1962. :

2. On April 13, 2015, I drove to UMC Hospital where my wife, Susan Dolorfino, had been

taken by ambulance from UMC Quickcare with heavy vaginal bleeding.

3. On April 14, 2015 she underwent surgery. I was waiting for her to wake up in the
recovery room and one of the nurses told me that her front tooth had been damaged
during the intubation process. A Male dentist then came in and started looking at her
tooth and asked me if he should pull the tooth or splint it. Itold them I did not want her
to wake up from surgery to find she had a tooth missing and not to pull it. The dentist

told me that eventually she would lose the tooth anyway.
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4. Dr. Odell came and spoke to Susan and I in her hospital room on April 16, 2015. He
- introduced himself and said that during the surgery the lights went out and that the
hospital generator kicks in after 7 seconds. Dr. Odell said that he had dropped an
instrument on Susan’s tooth while the lights were still out and that this had never
happened to him before in his long career.

5. I asked him who was going to pay to replace Susan’s tooth. He said you need to bring
that up with the Hospital.

6. Ideclare under penalty of perjury that the foregoing is true and correct.

Executed on /2 day of Au6esl 2016,

o b e
amon Santa Ana -/
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RIS : ‘
JOHN H. COTTON, ESQ. (ﬁ‘:« i-fég*‘“’"*’

Nevada Bar Number 5268

JHCotton@JHCottonlaw.com CLERK OF THE COURT
KATHERINE L. TURPEN, ESQ.

Nevada Bar Number 8911

KTurpen@JHCottonlaw.com

JOHN H. COTTON & ASSOCIATES, LTD.
7900 West Sahara Avenue, Suite 200

Las Vegas, Nevada §9117

Telephone: (702) 832-5909

Facsimile: (702) 832-5910

Attorneys for Defendant Robert Harper Odell, Jr., M.D.

DISTRICT COURT

L I 3

CLARK COUNTY, NEVADA

SUSAN DOLORFINO; CASE NO.: A-16-735063-C
DEPT.NO: X
Plaintiffs,

V8.

UNIVERSITY MEDICAL CENTER OF
SOUTHERN NEVADA; ROBERT HARPER | Hearing Date: September 6, 2016
ODELL, JR., M.D.; DOES 1 through 100, | Hearing Time: 8:30 a.m.
inclusive; and ROE CORPORATIONS 1
through 100, inclusive

Defendants,
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DEFENDANT ROBERT HARPER ODELL, JR., M.D.’S REPLY IN SUPPORT OF

MOTION FOR SUMMARY JUDGMENT
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

The allegations of malpractice which underlie Plaintiff’s claims against Dr. Odell for
“Negligence” are not allegations to which res ipsa loquitor apply, and thus, require an expert
affidavit. NRS 41A.071. The Complaint was filed without such expert support, in violation of
NRS 41A.071, and dismissal, without leave to amend, is required. See, NRS 41A.071. See also,
Washoe Med. Ctr. v. Second Jud. Dist. Ct. Ex rel. Cnty. Of Washoe, 122 Nev. 1298 (2006);
Buckwalter v. Eighth Jud. Dist. Ct., 234 P.3d 920 (2010).

1. LAW AND ARGUMENT

A. Plaintiff’s Claim for Negligence, under a theory of Res Ipsa Loquitur, is Legally
Insufficient and Must Be Dismissed

Dr. Odell is a Board Certified Anesthesiologist. Putting aside that Plaintiff has alleged in
her Complaint that Dr. Odell performed a tracheotomy (which he most certainly did not), Dr.
Odell’s care and treatment of this patient was limited to anesthesiology services during her
hysterectomy. Dr. Odell is not a surgeon. He did not provide surgical services and was not
working in the patient’s surgical field.! Instead, Dr. Odell’s “course éf treatment™ for the
Plaintiff concerned the placement of the endotracheal tube (through the mouth and past the teeth)
and the management of the patient’s airway during surgery. Plaintiff’s teeth are, unquestionably,
directly or proximately related to the rendering of anesthesiology services, intubation and the
management of her airway during surgery. Accordingly, the exception to NRS 41A.071 set forth .
in NRS 41A.100(d) does not apply to the facts alleged in this case.

Under NRS 41A.100, a presumption of negligence applies only where one or more of the -

! Plaintiff underwent a total abdominal hysterectomy. Her surgical field, where the Surgeons
were operating, was the lower abdomen and pelvic cavity. Plaintiff incorrectly seeks to task Dr.
Odell with liability under a theory of Res Ipsa Loquitur because she experienced an anesthesia
related complication outside of the surgical field, when his course of treatment was not part of or
otherwise in the surgical field.

Page 20f 6
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factual circumstance enumerated by the statute are present. Johnson v. Egtedar, 112 Nev. 428,
915 P.2d 271 (1996). Plaint:ff, per her Complaint, asserts that subsection (d) applies to the facts
of this case. Defendant respectfully disagrees.

NRS 41A.100 (d), Required evidence; exceptions; rebuttable presumption of negligence,
as revised pursuant to SB292 and effective June 9, 2015, states in pertinent part:

1. Liability for personal injury or death is not imposed upon any provider of
health care based on alleged negligence in the performance of that care
unless evidence consisting of expert medical testimony, material from
recognized medical texts or treatises or the regulations of the licensed
medical facility wherein the alleged negligence occurred is presented to
demonstrate the alleged deviation from the accepted standard of care in
the specific circumstances of the case and to prove causation of the alleged
personal injury or death, except that such evidence is not required and a
rebuttable presumption that the personal injury or death was caused by
negligence arises where evidence is presented that the provider of health
care caused the personal injury or death occurred in any one or more of the
following circumstances:

(d) An injury was suffered during the course of treatment to a part of the body not
directly involved in the treatment or proximate thereto; or

(emphasis added).

Plaintiff asserts thaf subsection (d) applies because Dr. Odell injured her tooth during
surgery and that “her teeth are not directly or proximately related to the hysterectomy surgery.”
Plaintiff’s Opposition, p. 4, ll. 5-8. Under the facts of this case, this amounts to a tortured and
nonsensical application of the statute.

The application of NRS 41A.100, subsection (d) to a certain set of facts reasonably turns
on what was “the course of treatment” for a particular defendant. For Dr. Odell, as an
Anesthesiologist, the “course of treatment” for Plaintiff was the rendering of anesthesiology
services, including endotracheal intubation and the maintenance of her airway. An injury to a
tooth is most certainly directly or proximately related to the passing of the endotracheal tube
through the mouth, as is the management of the patient’s airway during surgery.

Plaintiff’s application of the statute creates a false standard as to Dr. Odell, and all

Page3of 6
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Anesthesiologist, in as much as any anesthesia related complication during surgery would
amount to Res Ipsa Loquitur because it is not ditectly related or proximate to the surgical field.
Taken to its logical conclusion, medical malpractice plaintiffs could sue Anesthesiologists
without ever having to comply with NRS 41A.071, so long as the surgery wasn’t in or around the
patient’s head and neck, because it is not “directly or proximately related to” the surgery or the
surgical field. This is not what is contemplated by NRS 41A.100 or NRS 41A.071.
Anesthesiology is a complex medical subspecialty. In order to survive, Plaintiff’s
Complaint should have been supported by an affidavit of merit by an Anesthesiologist, opining
that Plaintiff’s tooth injury was the result of negligence on the part of Dr. Odell and not the result
of a known complication, as indicated in the informed consent signed by Plaintiff. Instead,
Plaintiff has forgone an expert opinion by asserting that the Anesthesia related complication was
not directly related or proximate to her hysterectomy. As such, she attempts to proceed under a
theory of Res Ipsa Loquitur. Arguably, this logic might hold true if Plaintiff was suing a
Surgeon who injured her tooth while performing a hysterectomy. However, she is not. Plaintiff
is, instead, suing an Anesthesiologist who allegedly injured her tooth while performing
anesthesia services. Under this set of facts, NRS 41A.100(d) does not apply and an affidavit of

merit was required.

B. Plaintiff’s Complaint for Medical Malpractice Is Void Ab Initio And Must Be
Dismissed Without Leave To Amend

In Nevada, claims for medical malpractice/professional negligence against providers of
healthcare, such as Dr. Odell, are governed by NRS Chapter 41A. NRS 41A.071 mandates that
such a Complaint be filed with an affidavit of merit “supporting the allegations contained in the
action.” Noting the underlying purpose of the statute is to “ensure that [medical malpractice]
actions be brought in good faith based upon competent expert opinion,” the Nevada Supreme

Court has held NRS 41A.071 “mandates dismissal, without leave to amend, for complete failure

Page4of 6
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to attach an affidavit ¢ the complaint.” Borger v. Dist. Ct., 120 Nev. Adv. Op. No. 102, (2004).
Here, Plaintiff has attached no expert affidavit in support of her claims? of negligence against Dr.
Odell for the rendering of medical care, instead, incorrectly relying upon NRS 41A.100 to keep
her Complaint alive. When Plaintiff has failed to meet NRS 41A.071’s expert affidavit
requirement, the complaint is void ab initio and must be dismissed. Washoe Medical Center v.
Second Judicial District Court of State of Nevada, 122 Nev. 1298; 148 P.3d. 790 (2006).
III. CONCLUSION

Dr. Odell’s course of treatment for Plaintiff, as contemplated by NRS 41A.100(d), was
the rendering of Anesthesiology services. The injury to her tooth was directly or proximately
related to these very services. As such, Plaintiff’s claims for negligence, under a theory of res
ipsa loquitur, are insufficient to keep this matter alive as to Dr. Odell and he must be dismissed
as a Defendant in this case.

For the reasons set forth in Defendant’s moving papers, this Reply and any argument the
Court may entertain at the time of hearing, Defendant respectfully moves this Court, pursuant to
NRCP 56, NRS 41A.071, and NRS 41A.100, for an Order of Summary Judgment.

Dated this 29th day of August 2016.

JOHN H. COTTON & ASSOCIATES, LTD.

7900 West Sahara Avenue, Suite 200
Las Vegas, Nevada 89117

JOHN H. COTTON, ESQ.
KATHERINE L. TURPEN, ESQ.

Attorneys for Defendants
Robert Harper Odell, Jr., M.D.

% PlaintifP’s Complaint asserts a cause of action of “Negligence” and a cause of action for
“Medical Malpractice NRS 41A.100.” These causes of action are based on the same set of facts,
the rendering of medical care by Dr. Odell. Regardless, Res Ipsa Loquitur is a theory of
negligence and not a proper or independent “cause of action” recognized by the Courts in
Nevada.

Page 5of 6
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CERTIFICATE 07 ELECTRONIC SERVICE

1 hereby certify that on the 29" day of August 2016, I served a true and correct copy of
the foregoing DEFENDANT ROBERT HARPER ODELL, JR., M.D.’S REPLY IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT by electronic means was submitted
electronically for filing and/or service with the Eighth Judicial District Court, made in
accordance with the E-Service List, to the following individuals:

Zoe Terry, Esq.

TERRY LAw Group, P.C.

410 South Rampart Blvd., Suite 390

Las Vegas, Nevada 89145
Attorneys for Plaintiffs

Jeffrey Pitegoff, Esq.
MORRIS, SULLIVAN, ET. AL.
3770 Howard Hughes Parkway, Suite 170
Las Vegas, Nevada 89169
Attorneys for Defendant University Medical Center

/s/Terri Bryson
An Employee of John H. Cotton & Associates

Page 6 of 6
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JEFFREY 1. PITEGOFF, ESQ.
Nevada Bar No. 005458 CLERK OF THE COURT
MORRIS, SULLIVAN, LEMKUL & PITEGCFF
3770 Howard Hughes Parkway, Suite 170
Las Vegas, Nevada 89169
Telephone No.: (702) 405-8100
Fax No.: (702) 405-8101
pitegoffi@morrissullivaniaw.com
Attorneys for Defendant,
University Medical Center of Southern Nevada
DISTRICT COUIRT
CLARK COUNTY, NEVADA

SUSAN DOLORFINO, CASENO: A-16-735063-C

DEPT NO.: VI

Plaintiff,

REPLY TO PLAINTIFE’S
vs. OPPOSITION TO DEFENDANT

UNIVERSITY MEDICAL CENTER OF
UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA’S MOTION
SOUTHERN NEVADA; ROBERT FOR SUMMARY JUDGMENT
HARPER ODELL, JR.,, M.D., DOES I
through 100, inclusive; and ROE HEARING DATE: September 6, 2016
CORPORATIONS 1 through 100, inclusive,

HEARING TIME: 8:30 a.m.

Defendants.

Defendant UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA
(hereinafter “UMC”), by and through its attorneys at the law firm of MORRIS, SULLIVAN &
LEMKUL & PITEGOFF, LLP, hereby submit the following REPLY to Plaintiff’s Opposition
to University Medical Center of Southern Nevada’s Motion for Summary Judgment.

1
1/
I
"
1/
"
"

-Page10f9-
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This Motion is made and based upon the attached points and authorities and all exhibits
attached thereto, all pleadings and papers on file, and upon any and all oral argument that may

be entertained at the time of the hearing on this matter.

DATED this 25" day of August, 2016.

MORRIS, SULLIVAN, LEMKUL &
PITEGOFF

(s/ Jeffrey 1. Pitegoff

JEFFREY 1. PITEGOFF, ESQ.

NEVADA BAR No. 005458

3770 Howard Hughes Parkway, Suite 170

Las Vegas, Nevada 89169

Attorney for Defendant

University Medical Center of Southern Nevada

MEMORANDUM OF POINTS AND AUTHORITIES

L
INTRODUCTION

In the underlying Motion, Defendant UNIVERSITY MEDICAL CENTER OF
SOUTHERN NEVADA (hereinafter “UMC?”) argued that it was entitled to summary judgment
because: (1) Plaintiff’s medical malpractice claim for a damaged tooth was filed without an
affidavit, as required by NRS 41A.071; and (2) even if Plaintiff met the pleading requirements,
she gave informed, written consent to the injury she is alleging.

In Plaintiff’s Opposition to UMC’s Motion for Summary Judgment (“Opposition™),
Plaintiff does not contend that the complaint was filed without an expert affidavit, or that she
gave informed consent. In fact, Plaintiff provides no evidence to refute UMC’s position that
the damage to the Plaintiff’s tooth occurred during the administration of general anesthesia,
which was required for the hysterectomy that UMC performed. Additionally, Plaintiff does
not dispute signing a consent form that clearly lists “swelling around the mouth and injury to
teeth/dental appliances” as a possible side effect of the administration of anesthesia. Instead,

Plaintiff attempts to distinguish the case by arguing that the claim falls under an exception

/17

- Page 2 of 9 -

000126



[ .Y

O 00 ~1 oy wn s W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

contained in NRS 41A.100 while raising moot issues with the circumsiances surrounding
informed consent.

The salient facts, however, are clear: (1) DR. ROBERT HARPER ODELL JR., M.D.
(“Dr. Odell”) performed an endotracheal intubation on the Plaintiff to maintain her airway
while she was under general anesthesia, which was required and proximately related to
Plaintiff*s hysterectomy procedure; and (2) Plaintiff signed an informed consent document for
general anesthesia, confirming that she understood the risk of injury to her teeth.

II.
LEGAL ARGUMENT

In the Opposition, Plaintiff makes one, overarching argument to address multiple
issues.! These arguments do not raise genuine disputes of material fact because they are either
leg