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WASHOE COUNTY PUBLIC DEFENDER
CHRISTINE BRADY, BAR #11065
P.O.BOX 11130

RENO, NV 89520-0027

(775) 337-4800

ATTORNEY FOR DEFENDANT

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

THE STATE OF NEVADA,
Plaintiff,
V. Case No. CR16-0298
JOHN THOMAS KEPHART, Dept. No. 7
Defendant.

/

OBJECTION TO ADMISSION OF PRIOR CONVICTIONS AS A FELONY
ENHANCEMENT AND MOTION TO DISMISS

COMES NOW JOHN THOMAS KEPHART, by and through counsel, Washoe County
Public Defender, JEREMY T. BOSLER, and Deputy Public Defender CHRISTINE BRADY,
and hereby submits its OBJECTION TO ADMISSION OF PRIOR CONVICTIONS AS A
FELONY ENHANCEMENT and hereby requests that the Court deny the admission of the
prior domestic battery convictions from Union Justice Court, Humboldt, Nevada, dated July 29,
2010 and May 19, 2010, as a felony enhancement.

This Objection is made and based upon the Constitutional rights to Due Process, the
record of the proceedings to date, the following points and authorities, and any oral arguments
and/or documentary evidence as may be presented at a hearing on this matter.
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POINTS AND AUTHORITIES

I. STATEMENT OF THE CASE

JOHN THOMAS KEPHART (hereinafter “Mr. Kephart™) has been charged via
Indictment with the offense of domestic battery. The case is charged as a felony, based upon
alleged prior convictions within the seven-year period preceding the Defendant’s current case

II. STATEMENT OF THE FACTS

Mr. Kephart was convicted of a first offense misdemeanor domestic battery on May 19,
2010. The Judgment of Conviction and Order of the Court, entered on May 19, 2010, indicates
the May 19, 2010 conviction was Mr. Kephart’s First Domestic Battery Offense for an incident
occurring on or about November 28, 2009. Exhibit 1, p. 3, 1. 28. Five months prior to entering
his plea in May 2010, Mr. Kephart signed an Admonishment of Rights wherein he appears to
have been represented by Jack Bullock, II. Exhibit 1, p 16.

Mr. Kephart was convicted of another domestic battery on July 29, 2010. The
Judgment of Conviction and Order of the Court, which was signed by Mr. Kephart, indicates
Mr. Kephart represented himself as a proper person. Exhibit 2, p.1. both the Judgment of
Conviction and Criminal Complaint indicate Mr. Kephart was pleading to a Fist Domestic
Battery. Exhibit 2. Nowhere in the second conviction is it clear that Mr. Kephart is knowingly
pleading to a Second Domestic Battery for enhancement purposes.

Mr. Kephart was convicted of two first offense domestic battery offenses. In fact, it
appears that Mr. Kephart was specifically told the second conviction would count as a first
conviction. Additionally, there is no indication in the written record that the City Attorney
objected to the conviction as a first offense domestic battery, or retaining the right to use the
conviction as a second offense enhancement.
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III. ARGUMENT

A. The prior Domestic Battery convictions should not be admissible as an
enhancement to increase the severity of the current charge to a felony.

The felony allegation in this case relies upon the prior “convictions.” However, the
Court paperwork discloses deficiencies that disqualify them from consideration in this case.

In Smith v. State, 105 Nev. 293 (1989), the defendant’s prior DUI conviction could not
be used to enhance her current DUI to a felony because she had pled to a first offense DUI
pursuant to negotiations. The Smith court’s rationale for this decision was that the spirit of
constitutional principles do not support the subsequent use of the conviction. Id. at 298. Speer
v. State, 116 Nev. 677, 680 (2000), clarifies this reasoning by stating that Smith and other like
cases were based “solely on the necessity of upholding the integrity of plea bargains and the
reasonable expectations of the parties relating thereto.” In the current case, it is unknown
whether Mr. Kephart’s plea was a result of negotiations or whether the Court took it upon itself
to convict him of a first offense domestic battery. However, the record shows evidence that the
prosecutor in both cases intended the convictions to be first offenses for enhancement purposes,
even though they had knowledge of the prior conviction. This is tantamount to a negotiation
because the prosecutor was made aware of the prior conviction, and allowed the plea to go
forward as a first offense, thus waiving the State’s ability to use these convictions as felony
enhancements in the continuing seven years.

Additionally, the Speer case clearly states that one of the reasons a prior conviction
should not be used as an enhancement is because of the “reasonable expectations of the parties
relating thereto.” Id. at 680. Mr. Kephart pled to a first offense and was sentenced for a first
offense domestic battery. Mr. Kephart had also been informed that he was being convicted of a
first offense domestic battery. Mr. Kephart has a reasonable belief that the prior convictions
would not be used for felony enhancement purposes, in light of the Court’s knowledge of his

1
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prior domestic battery. Furthermore, there is nothing in the written record to suggest that the
prosecutor preserved the right to use the conviction as an enhancement.

B. Lack of Notice and Lack of Due Process

At the time Mr. Kephart entered his respective pleas in Humboldt County, he was not
on notice that together the two convictions could be used to enhance the next domestic battery
to a felony. In the second proceeding he was not represented by counsel. The vagueness and
confusion surrounding the prior convictions make the instant felony prosecution
unconstitutional according to both the United States and Nevada Constitutions.

CONCLUSION

All evidence suggests that the prior convictions resulted from plea negotiations. Mr.
Kephart should not be charged with a felony domestic battery when both convictions were
specifically treated as, and pled to as a first offense domestic battery.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.
DATED this 12th day of January, 2017.

JEREMY T. BOSLER
Washoe County Public Defender

By /s/CHRISTINE BRADY
CHRISTINE BRADY
Deputy Public Defender
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CERTIFICATE OF SERVICE

I, LINDA GRAY, hereby certify that [ am an employee of the Washoe County Public
Defender’s Office, Reno, Washoe County, Nevada, and that on this date I served a true copy of
the foregoing document through electronic filing:

Michael Bolenbaker, Deputy District Attorney
District Attorney’s Office

DATED this 12th day of January, 2017

/s/ LINDA GRAY
LINDA GRAY
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JUSTICE

JN THE JUSTICE COURT OF UNION TOWNSHIP IN, lj:M“ A J“‘* o
FOR THE COUNTY OF HUMBOLDT, STATE OF NEVAD} o

JUDGMENT OF CONVICTION AND ORDER OF THE COURT

Defendant’s Nafne J;.‘ I ﬂ.omm‘- Eﬁéﬁﬂ-?'{ )

ﬁlﬂlhprc\ulnml by \JﬂeK_ 6@(@;}4— o =
,h: Waived right to be rcprusmmc y Lounse].
N’-—l}:puly Distriet a\lterncy ,g_,_.t} i L[{}fajé present
Belendant entered gl pleaon 00
_ Defendunt was cmwws'icd o plea
61 Defendant was found guilty by court.

Good cause appearing, IT 1S SO ORDERED, that the Defendant’s plea be accepted into the minutes of the
Court. The Defendant is hereby adju ulll of.
Y é mgcd oilty

COUNT I: A violation of NRS __ﬁjﬁ -
;Dma&ﬁc:]?ﬂ?}@("m "

COUNTII: ‘A violation of NRS

, & misdeseanor

___y amisdemeanor

COUNT 1L A violation of NRS

8 misdemeanor

COUNTII: Fined$__ _and$____ Administrative assessment

COUNT III: Fined § __ and§ _ Administrative assessment

0 Defendant ordered to pay $35.00 Special assessment fee for programs for domestic violence
@ Defendant to reimburse (his court § ___for the service of the Public Defender

l,%:l Defendant ordered 1o pay $60.00 Forensic fec
# Defendant ordered topuy 3 o restitution through the court. i
ey’ Said fine(s), administrative ssessment(s) and I ndditional fees imposed total the sum of [AAH  lobe

& Paid at Union Justice Court by /7? L7 Q009
J—Detendant sentenced o _\:3‘4’:?_ a duwt]Ilumhnhlt(mmlyjml su',puuletl allbut (& day(s) for

Aysal ) ; ((1 0 ¢
o T R m.mw} i uﬂ(am v::lrl‘t E‘ofmw?;fwnlnm tﬁ‘rr nny time served

Delendunt to serve
Delendant to reporl 1o Mumboldl Connty jail an at the hour of M.

Defendint, filed Notics of Election on _Defendant’s fine and jail sentence for DUI conviction are
suspended for @ pericd of one to three years on the cardition that 1he delendant satislactorily completed

we

&

g

Mutice o Flaction Prageam,
Pefendant ordered to altend el 1\.;‘ lor 11I !} warks hop umJ omplt teby .o

e fo e court

Y130 f\q._u:-l__;q?;oo PH
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¥ Defendant ordered 1o complete ~,7"  hour's community seryice work with com letign report to the o
court by N ne / ? Heo “ */ni' dae/j.rjr.}:}z/ (_’a{gdf?{’ﬂ“’- ??I/?;f&p ' '-*w!f-“"{"r'?*'ff thel.
G Defendnnt urdered t dttead and pay for counseling as outlined by a certilied counselor with monthly report

to the court.

Baltérs Intervention counseling for a minimum of 1 % hours per week (or a n’iiulmumﬁ'ﬁ months

Substance Abuse counseling (Alcohol and/or drug) R BESS 10445 = Aoty £2po

Bad check counseling

Mental Health counseling

Anger Management

Other

Obtain and pay for an alcohol/drug evaluation by from a certified counselor and

follow recommendations of the counselor with monthly reports to this courl.

coocooc¥

'NO FURTHER RELATED PROBLEMS

o

o NO ALCOHOL, NO BARS OR DRINKING ESTABLISHMENTS
o SUBJECT TO SEARCH AND SEIZURE

NO CONTROLLED SUBSTANCE

& otieR_Tsaedon Heokst. . Zasg— wohi Foh oty AT ROV

IT 1S FURTHER ORDERED THAT THE DEFENDANT APPEAR ALCOHOL/DRUG FREE TO ASSIGNED
PROGRAMS AND COUNTY JAIL,

A

patEDTHIS /P ZE= DAY OF ﬁ_;/y__- 20422

GENE WAMBOLT
Justice of the Peace

I hereby understand and agree to follow the above conditions of my sentence. 1 understand that if | am unable to pay
my fines or comply with any COURT ORDER | shall appear in court prior to the due date to reguest an extension, |
understand that 1 could be sent to collection and a $100.00 FTP fee will be added to the fine and possible drivers
license being suspended. Failure to comply with any COURT ORDER will result in the issuance of a BENCH

WARRANT for my immediate arrest,

Ll

eféndanis Sigfhure TR ScchbBenmiy i,

Street Address

= ' v .
R Y A Y5 ;JA‘ ol i J 6,1_’1,ftdd'e..1.-__5m°_(/_// C

Mailing Address

50

N L Uy o Sae. ___Zp . o

UNION TOWNSHIP JUSTICE COURT Phone L
Box 1218

Winnemucca, Nevada 89446

(775) 623-6059

(775) G23-6439 Fax
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HUMBOLDT COUNTY DISTRICT ATTORNEY

P.O. Box 909

Winnemucca, Nevada 89446
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No. OF7- CR-0 /144

[»)
N
~

ol
IN THE JUSTICE'S COURT OF UNION TOWNSHIP
COUNTY OF HUMBOLDT, STATE OF NEVADA
~obo+
COUNTY OF HUMBOLDT,

Plainkiff,
CRIMINAL COMPLAINT

VE,
JOHN THOMAS KEPHART

528 1/2 HANSON STREET
89445

Defendant, /

PERSONALLY APPEARED BEFORE ME, BRIAN WILLIAMS, Chief Depuly

District Attorney, who first being duly sworn, complains and

says that the Defendant above-named has within the County
Humboldt, State cf Nevada, committed a certain crime which
described as follows:
COUNT I
DOMESTIC BATTERY,

A MISDEMEANOR
AS DEFINED BY NRS 200.485, 33.018 AND 200.481

Thal the Defendant did cnowingly,

uniawfully use force and violence upan

the foliowing manner, bto-wit: ULhat on

28th day of MNovember, 2009, at or nedat the location of

of

is
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HUMBOLDT COUNTY DISTRICT ATTORNEY

P.O. Box 909
Winnemucca, Nevada 89446

W e

o N o U1 A

10
11
12
13
14|
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1062 8. Grass Valley Road, Winnemucca, County of
Humboldt, State of Nevada, the Defendant grabbed Shyla
Spealman forcibly by the arm and squeezed, Lhen
followed that by grabbing her around the neck.

That complainant knows that said crime occurred and
that the Defendant, JOHN THOMAS KEPHART, committed the
same based upon the following: because complainant is
the Chief Deputy District Attorpey, and is in the
possession of a crime report or report of
investigation written Dby DAN DEBORD, known to
complainant to be an Officer with the WINNEMUOCCA

POLICE DEPARTMENT.

All of which is contrary to the form of the Statute in such
cases made and provided, and against the peace and dignity of
the State of Nevada. Said Complainant, therefore, prays that a
warrant and/or summons may be issued 1in the name of said
Defendant above-named and dealt with according to law.

Furthermore, pursuant to NRS 239B.030., the undersigned

hereby affirms this document does mnot contain the social

B lltli

BRIAN WILLIAMS
Chief Deputy District Attorney

security number of any person.

SUBSCRIBED AND SWORN to before me this 2nd day of

Deceulser, 2Z009.
\é Al ;)” 2](((/{

1\](3; Y PUBLIC
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HUMBOLDT COUNTY DISTRICT ATTORNEY

P.O. Box 909
Winnemucea, Nevada 89446
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Case No. OQ‘ e R‘O |\4"-\

IR
o QEC -3 R }

IN THE JUSTICE’S COURT OF UNION TOWNSHIP,

COUNTY OF HUMBOLDT, STATE OF NEVADA.

~pQo-
IN THE MATTER OF AN APPLICATION
FOR AN ARREST WARRANT

FOR JOHN THOMAS KEPHART,
/

AFFIDAVIT

TN SUPPORT OF COMPLAINT AND

Smoeds E .

.. '-ST'; ST

STATE OF NEVADA )
| 53.
COUNTY OF HUMBOLDT

BRIAN WILLIAMS, Humboldt

attorney, does hereby

the assertions of

penalty of perjury that

true.

1. That ycur Affiant 15 the Chief

of Humbelidt County ana in

probable cause reporis  lrom nhe Winnemuooa

tnat further ysur Affiant is informed

alleges tf followar , pe a sufficient reprosentation of faocts
o cstabllsh prokbabie causs 1o selieve that JOHEN THOMAS KERH
vae commitied The el COMESTIC RATTERY, and that saad orame

County Chief

swear under information

Ceputy

that capacity is in the possession ol

and believes

Deputy District

and belief and

this affidavit are

District Attorney

Police Depariment:

and thereupdn
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HUMBOLDT COUNTY DISTRICT ATTORNEY

P.O. Box 909
Winnermucca, Nevada 89444
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bout the 227 day ol Nevember, 2009 io Huwmboldt

Q
Y
e
-
—r
o
)
D
=
&
o
0
»
N
;
<
C

County, Nevada.

2. That Lthe criminal investigziion includes conversations
and contacts through writiven reports submnitted by Officer LeBord
of the Wiannemucca Police Department. The reporks indicate that

on or about Novemnber 28; 2009 al or near the locatien of 1062 5.

Grass Valley Road, Winnemucca, County of Humboldt, State of
Nevada, the Defendant grabbed Shyla Spealman, his glirlfriend,
forcibly by the arm and sgueezed, then followed that by grabbing

her arcund the neck.
3. That based upon the foregoing information, your Affiant

has probable cause to believe that JOHN THOMAS KEPHART has

committed the crime of PCMESTIC BATTERY.

Wherefore, vyour &ffiant prays that a Warrant of Arrest

issue for JOHN THOMAS KEPHART.
Furthermore, pursuant to N8RS 239.B.030., the undersigned

hereby affirms this document does not contain the socia

security numper of any person.

CHIEF DEPUTY DRISTRICT ATTORNEY

) .
(E7<:@ %‘.‘f‘((. / ]r:

Mepe B
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HUMBOLDT COUNTY DISTRICT ATTORNEY
P.O. Box 909
Winnemucca, Nevada 89446

3

(= . 7

o o~

11
12
13
14
15
16
17
18
19

21
22
23
24

26
27
28

no. 09- OR- o1t

IN THE JUSTICE'S COURT OF UNION TOWNSHIF
COUNTY OF HUMBOLDT, STATE OF NEVADA
—-o0o-
COUNTY OF HUMBOLDT,
Plaintiff,

WARRANT OF ARREST
vs. (DAY OR NIGHT)

JOHN THOMAS KEPHART
58

Defendant. /

STATE OF NEVADA }
} Ba.

COUNTY OF HUMBOLDT}

THE COUNTY OF HUMBOLDT to any Sheriff, Constable,

Marshal, Policeman, or other Peace officer of this State:
1T APPEARING upon the complaint on oath or citation

issued pursuant to law or from an affidavit or affidavits filed

with the complaint or citation that there is probable cause tO

pelieve that an offense triable within the county has been

committed, to-wit: the crime of DOMESTIC BATTERY, A MISDEMEANCR

IN VIOLATION OF NKS 200,485, 33.018 AND 200.481; and that the

above namad Defeundant has committed it, you are therefore

014



HUMBOLDT COUNTY DISTRICT ATTORNEY
P.0. Box 909
Winnemueca, Nevada 89446

commanded forthwith to arrest the above-named Defendant and to
bring said Defendant before me at my office in the City of
Winnemucca, Union Township, Humboldt County, Nevada, or before
the nearest or most accessible magistrate without unreasonable
delay, that the said defendant may give bail in the sum of

= . L
S_if,i'?r"_*— _ to answer the charge.

DATED THIS 2~ DAY OF /D seencen. . , 2009

JUSTICE QF THE PEACE

Furthexmore, pursuant to NRS 239B.030., the undersigned hereby
affirms this document contains the social security number of a

person as required by NRS 171.108.

inan f &

'DEPUTY DISTRICT ATTORNEY

CHIEF

RETURN OF WARRANT
I hereby certify that I received the foregoing warrant on
e ~———né/~ day of DEC. , 2047, and

served the same by arregting the above-named defendant on the

_ /
day of _ OFEC ff{ o _ ; 20122?
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Dake: 10/01/001% 14:0%9:37.¢ Coeket Sheet Fuye:

HIJRS582% *

Judge! WAMDOLT, CENE

STATE OF NEVADA ¥§
R
KEPHART, JOHN T CFNDT
528 1/2 HANSON ST
RINNLHUCCA, BV 19445
pob ¢ (RS T Sex: M
Lic: Sid:

Platat:

Hakas:

Toax: Accident:
Type:

Venue:

Lacatlon: HU

HONBOLDT COUNTY DISTRICT CPLNT
ATTORNEY'S OFFICE

WILL1AMNS, BRIAN PTY _CPLNT

ce.l 200.485.2

Offenan Dt: 11/28/200% Cvrs
Arxeat Ot; 11/208/2009
Commonte |

B IR Rt

fHnrencing:
ce, Sentsnce Suspended
Joll tdaya)

rinks

Costo

‘Resgirorian

Probation (Ho) Bapd rosy
Cgima Syo (HY)
REMARKS ¢

Moo Fllud AotLoh

1 14/03/09 ALERT IBSUED:
ACTIVE WARRANT lssusd on:
1270372003
For: KEFHART, JOHN T
Bond Amt:

2 12/07/09 ALERT SERVED:
) ACTIVE WARRANT aprved on:
12/04/200%
For: KEPHART, JOHN T

(¥

32/01/89 WARRANT SCRYLD

4 12/07/09 ARRAIGNMENT HEMRING HELD

5 12/07/09  OEFEMDANT ADVISED OF RIGHTS,
AND HIS RIGHT TO COUNSSL THE
DEFENDANT PLEC NOT GUILTY HE
ALSO INFORMED THE COURT THAT
JE WOULC RETAIN HIS OWN
ATTORNEY JACK BULLOCK A TRIAL
HEARING DATE OF DECEMAER 2%,
2009 A1 3:19 PN

3 12/00/89% BENCH TRIAL SCREDULED
Event: BENCH TRIALS TUNEON)
Date: 12/22/2009 Time:
1:15 pu
Judge: WAMBOLT, GENE
Locaktion: UNION TOWNSHIY
JUSTICE CQURT

fesult: TRIATL CONTINUED -
DEFENSE E8Q REQUEST

3 12/22/09 STIPULATION 1O CONTINUE hHD
ORDER SIGRED EY Til% JUDGH

b gxm AR e

DOHESTIC BATTERY BY STRANGULATION

Case bo. 09 TR 01)14¢ GF
Micket lMo.
CTN:

By:
By: BULLUCK 11, JACLK T

118 W STH ST €2
WEINNEMUCLA, WY 8343

Bond: Set:
Type: Fosted:

QUTLTY PLEA W/SENT BEFORE

a maE—ibe

PRELIM

Credit

AOgtrutof. ) ~ Fipe/Cost hre
JHOCRK 0.00 0,00
COOMED 0.00 0.00
SMOCK 0.00 0,00
CGOMED 0.NG 0,00
CGGOMEZ 0.40 0,00
CGOMEZ a.09 0.00
SHDCK 4. 90 t.ce
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10

1

12
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15

Tiled

12/29/08

12/26/09

a3702/14.

2203/10"

03/03/10

03/03/10

85/18/10

068/15/1¢

05/19/10

65719710

gLr20/19

10/61/2015 14:05:37.¢8

action

TRIAL CONTINVUED - DEFENSE ESQ

REGQUEST

The following event: BENCH
TRIALS (UNJON| schaduled for
1272272009 av 1:15 pm has
bueon resultid a3 follows:

Result: TRI1AL CONTINUED -
DEFENSE ESQ REQUEST
Judga: WAMBOLT, GENE
Location: UNTON TOWNSH1f
JUSTICE COURT

BENCH TRIAL SCHEDULED
Event: BENCH TRIALS (UNION}
Datg: 03/03/2010 Time:
1:15 pm

Judge; WAMBOLT, GENE
Location; UNION TOWNSHIP
JUSTICE COURT

Result: TAIAL CONTINUED -
DEPEMSE ESQ REQUEST

STIPULATION TQ CONTIWUE AND
ORDER 3IGNED BY THE JUDGE

TRIAL CONTINOED - DRFENSE E3Q

REQUBST

The following event: BENCR
TRIALS (UNION) acheduled for
63/03/2010 at 1:1% pm has
been resulted as follows:

Reault: TRIAL CONTINUED -
DEVENSE E8Q REQUEST
Judge; WAMBQLT, GENE
Lecation: UNION TOWNSHIP
JUSTICE COQUXT

BENCH TRIAL SCHEODULED
Bvant; BENCH TRIALS (UNION)
bate: 07/14/2010 Time:
1:1S pa

Judge: WANBOLY, GENE
Locatlon: UNION TOWNSHIP
JOATICE COURT

BENCH TRIAL SCHEOULED
Zvent: BENCII TRIALS (UNICN)
patet 07/14/2010 Tivew!
1:15 pm

Judget WAKBOLT, GENE
Location: UNION TOWNSHIP
JUSTICE COURT

Result) HSARING HELD

COUNTY FINE $100 - 199.3%
Charge 913 DONESTIC BATTERY
BY STRANGULATION Receipt:
49703 Date; 05/12/2010

$70.00 ADHINISTRATIVE
ASSESSMENT FEE (PRIOR TC
MARCH 12, 2010}

Charge H1: DOMESTIC BATTRRY
EY 3TRANGULATION Receipts
19703 vate: 05/13/2019

SPECLALTY COURT FEE

Charge d)}: DOMESTIC BAATTERY
BY STHANGULATION Recript:
437031 Date: £5/19/2010

JREDIT CARD rEE  Receipt:
5733 Date: 05/19/2010

CROEK FOR RAKDOM ALCOMOYL &
DHLG TESTING UNTIZL FERRDARY

19, 2011 WA SIGNED ANC FILED.

oucket Sheet

Cperaver

SMOCK

SHMOCK

GEAYTOLA

RGABIOLA

GEABIOLA

GGABTOLA

BJONES

HJONES

HJONTS

BSOHES

GIhNILA

fage:

Fine/Cosc

0.00

0.00

199.00

0.00

0,00
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Date:

M3IIW9929 °

Wo. Filed
19 05/24/10
20 05/24/10
‘2L U6/22/10
27 01729710
2% 08/23/10
24 02/02/11

10/0172015 14:09:37.8

Action

HEARING HELD:

The followlng event: BENCH
TRIALS (UNION} scheduled for
07/1472010 at 1:15 pm has
been resulted as follows:

Ragult: HEARING HELD., THE
DETENDANT CHANGED HIS FLER TO
NO CORTEST TQO OOMESTIC
BATTERY-1ST OFFENSE. BL

WAS SERTENCED TO 50 DAYS JAIL
WITH 38 DAYS JAEL STAYED 8
DAYS JATL CREDIT TIME BERVEL;
PER THE DIVISION

PROGRAM HE WAY $100,00 +
$77.00 A N AND 2 DAYS JAIL
CREDIT FOR $100.00 KINE; 24
HOURS COMMUNITY SERVICE WITH
24 MOURS CREDIT BY JUNE 19,
201Dy 26 SESSION OF
OUTPATIENT TREATNENT WITH
MONTHLY REPORTS AND RANDOM
ALCQHOL

AND DRUG TBSTING UNTIL
FEBRUARY 19, 2011.

Judger WAMBOLT, GENE
Location: UNION TOWNSHIP
JUYTICE COURT

GUILTY PLEA W/SENT BEFORE
TAIAL

COMMUNITY SERYICE COMPLETED

DOMESTIC VIOLENCE COUNSELING
REPORT RECEIVED (UNION)

DOWBSTIC VIOLENCE COUNBELING
AZPORT RECEIVED (UNION]UNABLE
TO_EVAULATE DUE TO NO SHOW
APPOINTMENT

DOMESTIC VIOLENCEZ COUNSELING
AEPORY RECEIVED

(UNIOR) DEFEHDANT HAS ONLY
NTTENDED 1 SESOION AS OF THIS
DATR

Totais Byt AA FEE
cost
PINE

Docket Shoaek

operatos

GGAB10LA

GGABIOLA

dMOCK

SNOCK

SHOCK

SMOCK

Total:

INFORMATION
SPECIALTY COURT

FEE

ss+e Bad of Reporx **¢*

Page:

Fino/Cost

0.00

184,00

70 .00
3.00
100,00
0. 00,
1.00

Duwe

0.00

0.00.
0.00.
0,00
0;00;
0.00

018

e s e S 8 P



No.  09-ci-01144

A

IN THE JUSTICE'S COURT OF UNION TOWNSHIP I
COUNTY OF HUMBOLDT, STATE OF Ncw}D
}b/a/

THE COUNTY OF HUMBOLDT,

)
Plaintiff, )
)
VS. )
JOUN TIOMAS KEPHART /jﬂ_ . % |
“Defendant, )
)
)

Charga: MISDEMEANOR; DOMESTIC BATTERYQ)/C '

IS

|, 'the Defendant in the above-entitied -agfion do hereby state that | have bsen
Informed of my constitutional Rights as follows! ]

That | am entitled 16 an attorney at all stages of the praceedings against me. That
if | cannot-afford an attorney, one will be appointed to represent me at no cost to
me. | understand that if the Court previously determines that | will hotbe given a

jail sentsn found gullty of the charged offenses, | may not be appointed an
attorney; /i P

a1 am;enﬁﬂed to a public trial, 1OZ_ 7

That | am entited io a speedy trial, within sixiy days of the arraignment on the

complaint filed against.me, unless for good cause a trlal date cannot be set within
this sixty day psriod; !j; /

That | am entitled io face and hear 4ll the witnesses who may testify against ms "
and to cross examing =ach witnzss; [ 47/

That | have the right to present svidence in my own bahalf; !L}L /

That | may have the Court subpoena witnesses io testity in my behglf, or compel
records to be braught to Courtin my behalf at no expense tome; / ¥/

That | may be a witness at my own trial if | choose to tesiify. However, ||
understand that | cannot be compelled to teslily against myself: é
fastify, | will be subjzct to cross examination by the promculor kY

That | am entitled {o be released on reasonabla bail; w4 /f%
Fage 1013 /

i | decide L0|
)

’\_l

o
=
\
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v oo I &

10|
1

12
13

14 |

15

16 |

17
18
19
20
21
22
23
24
25
26
27
28

. NOT GUIL
. NOLO CONTE

That the maximum penalty for the offense with wlhich I arn charged is up to six
months in the Coynty Jail or a fine of up to $1,000,00 or both such fine and

inmprisonunent; (4 /

That anything I say, can and wil] be used against me in a Court of law: ‘(‘ﬁ._/

By placing my signature below, I acknowledge that I have read and understood
the above mentioned rights. Further, that I acknowledge that these rights have been

read aloud to me in open court and [ was given the opportunity to ask questions
concerning these rights.

/Q:a,? 4

Date”

Defendant
PLEA OPTIONS

 GUILTY: Idid commit the offense/ offenses as charged.
NOT GUILTY: I did not commit the offense/ offenses as chiarged.
TNDREGNO CONTREST): 1do not wish to é6titest the offense/offenses
as charged. "

I _have had the aboye Plea Options explainéci to me and I acknowledge that I understanld
these options. /{ )} /

Therefore: I hereby

/ / waive (give up) my right to be represented by a court appointed attorney;

[/ request my right to an attorney, because I cangot afford one;

/ ./ will retain an attomey;

1 do hereby enter a plea of V7 x/ é.':\‘ _; freely , knowingly and voluntarily,

Phite

-b_cfcndanf -

-. -.":_}*- [ :J -_'}l:._'_‘,""-'--r'ﬂz::::—-:-_'_-:- s ”3~3
( Witness
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[N U VS R

~ O

ATTEST:

THIS IS TO CERTIFY that the foregoing wherein
Defendant was charged with a Misdemeanor, to-wit: the crime of
o DOMESTIC BATTERY ,
was voluntarily sighed by the said defendant in the presence of
Judge GENE WAMDOLT at Winnemucca, Nevada, on

this Z__day of M__i‘—’ﬂ 7’

m’(lnc._(.{n‘g{:‘
JﬁsE TICE OF THE PEACE, '

Union Township, County of Humboldt,
State of Nevada ......... .. coevivemmnenens

the above-named

Fage 3 of 3
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IN THE JUSTICE COURT OF UNION TOWNSHIP
COUNTY ORJIUMBOLT, STATE OF NEVADA.,
THE STATE OF NEVADA, W
Plaintif¥,

)
5 (0IOMAY 1B PRABEQSO.: __ 09-CR-0Li44
< ]
JOHN THOMAS KEPHART -
Defendant. T Y,

T, o
I :_3ﬁi?31fé:}tx'lc BATTERY LST OFFENSI-:;)@

S N, H}}J)JM NLERY

Rattery/Domestic Violence: ADMONISTIMENT O RIGINTS
(For offenses commitied on or after October 1, 2007)
[ am the Defendaat in this case. [ am charged with battery constituting domestic viclence in having willfully 2nd undnwlilly connnitisd
an act of force or violence Upon my spouse, former 5pouse, & persan ty whom T am related by bload er martisge, 0 person wilh whom {
am or was actally tesiding, a person with whom T have had or am having a dating relationship, & person with whom [ have a child in
common, my nuinor child, or the minor child of onc of hose persons {n violation of NILS 33.018/NRS 200.485).

1AM AWARE TIIAT I HAVE FACII OF THE FOLLOWING RIGHTS AND THAT I'WILL BE WAIVING THESE
RIGHTS IF [ PLEAD GUILTY OR NOLO CONTENDERE:

1. Thervight to a speedy trial,

2. Thetight to requira the State ta prove the charge(s) against me beyond a reasou able doubt,
3. ‘The right to confront and question all wilnesses 2gainst me;

4. The right to subpoena witnesses on my behalf and compel their nttendance;

5. The right to remain silent and not be compelled (a tastify if there were a tnal; «od

6. Ttie right to appeal my conviclidit exeept on constittional or jurisdictional grounds.

1AM ALSO AWARE TIIAT BY PLEADING GUILTY OR NOLO CONTENDERE I:AM ADMITTING
THE STATE COULD FACTUALLY PROVE THE CHARGE(S) AGAINST ME. TAM ALSO AWARE

THAT MY PLEA OF GUILTY OR NOLO CONTENDERE MAY HAVE THE FOLLOWING
CONSEQUENCES: . E

1 I'undevstand the State will use this conviction, and any other prier conviction from this or any other
state which prohibits the sante or similnr conduct, to enhanee the penally for uny subsequent offense,

2 1 undarstand that as 2 consequeitce of my plea of gnily or nolo contenders, if1 em ol 2 ciliven of the
Upited States, [ may, in 2ddition to alber consequences pravided for by federal law, be remeved, deported,
exoluded from entry inio the United States, or denjed naturaiization

3, i y
ion, ships 5P Y TIEL OF W nhv constinute a felony
360 ar tederal Tas
4

DEFENDANT'S INTITALS: (Y€

e

BUFEHRDANT'S A TTORNEY ' SINITIALS (if:applim\hlc}:%@r_
rf

REERD B )
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RATTERY/DOMESTIC VIOLENCE ADMONISHMENT OF RIGHTS (PAGE20f2) CASENO.__ 09-CR=01144

PIRST OFFENST WUTTUN 7 YEARS (MISDEMEANOR):
At lenst 2 days o jiil but notmore than 6 monthis; ot Jeast 48 howrs but not mece thag 120 hoits, of community servies; 8 ineof nol less
thaiy S200, bul pot nore than $1,000, o addition w eertain fes mid assassments hat ae requived by statute; mandatocy patticipation in
yreakdy vonnseling sessions of not fess that | 1/2 howrs per weak (or bi-weekly counseling sessions for an equivalent numbier af howes il
[ resida more Ban 70 miles from the nearest location at which counseling services are available) for et less thaa 6 monthe, but not moe

Wino 12 menths, at my expenss; in the Court's diseretion, the Court may crder me to participats i alectiol ar drog trealment program -

ol my expense; anid, in the Comt's diserefion, il i eppesrs from Information presented to the Conrt that a child under the npe ol 18 years

may need counseling ay o resultof the conmission of a batlery which constitutes domestio vivlence, the Courtmay refor the elild to an

agenay which provides prolective services, and, if Ut ouzurs, the Court will redquire me Lo reimbnse e sgency for the eosts of nuy

sepvices pravided, Lo the extent of my ability to pay.

SECOND OFFENSE WITHIN 7 YEARS (MISDEMEANOI):

At lesst 10:days in jail bul not more than 6 mianths; at least: 100 hours, bt not more then 200 s, of community servies; & fine oluat

less than $500, butnot more than $1,000, in addition to ¢érlain fees and assessments that are required by statule; mendatory

parfieipation nweekly covnseling sessionsaf not less:than 1 172 hours per week (or bi-weekly connscling sessions for an equivalent

number of howra if 1 resida niare than 70 miles from tha iearest location at which counseling services are avatlable) for 12 montlis, ot

my expense; in the Conrt's disgretion, the Gontt any ¢rder e to puticipate in-an dlcokol or drag frentment prograun 6Ly expenso;

aod, iny the Court's digretion; if it appears from information presented o the Cotirt thot a ehild yader the age of 18 years iay need

counseling as a resnlt of (he commission of a battery which constitutes domestic violenee, the Court may tefer the child to an agency

which provides profestive services, and, if that oceurs, the Court will require me to reimburse the ageacy for the costs of any services -

provided; to the extent of my ability (o pay,

THIRD OFFERSE OR ANYSUBSEQUENT OFFENSE WITHIN 7 YEARS (CATEGORY C FELONY):

A sategory C feloriy punishuble by s séaence of imprisonsient in the Nevada State Prison for ntléast 1 year bul notmore thar 5 yegs, &
. possiblefine of sot more than $10 000, i aidition to eertain feesand assessments tal v required by statute, o the Court's disoretion,

the Court may requiry me;tqnhdiu!lnqih in an slcohol or drug. treatment progrint sty expetse, and, i the Court's dincretion, ifit,
appeirs from infrmation presented to the Cougt that a ohild under the age of |8 years may need couoseling o8 a result of tho
comnmiission of o baltery which constitutes domestic violence, the Court may vefer fhe childte an sgency, which provides protective
services, and, if that occurs, (he Court will reguire me Lo reimburse the ageuey for thio gosts of any services provided, to/the ektont of iy
abilify topay. A third orsubsequent offsnieia notprobationable.

< ALLDEFENDANTS MUST INITTAL BITHER #1 or #2 BELOW-DO NOT INITIAL BOTIL:

# R 1 unrqmwib)' an atforney in this cage, My altoniey hns-ﬂﬂ/!v f‘m Mhede mntters with ive;and advised me
about my legal rights, My ettarney is Tiaile. @ uellpele

- 1 have dealined Lo have an altorney reprasent me and T liive chosen to representmyselll Thave mpde s decigion
even Urouglh thero.are dngers end disadyanlages in self-representation in w edminal case, ineluding but ol limited o,
the following:

() Self-representation is often unwise, and defendont may conduct a defense to his or her own detritnent;

(b) u defendant who vepresenis himsell s reaponsible for knowing and complying with the sume progedugal rles as
luwyers, and-cannot expeet help from e judge in complying with those procedural rules,

(¢) u dufendant represeating himselfwill nol be allewed to.complain on appeal aboul the sonmpelency of effectiveness
of Wi or her representation;

(d) the state is represerted by expericuced professional atorneys who bave the advantage of skill, Iraining ond
ability;

(2) & defendut unfamiliar swith legal procedises may ollow e prosecutor ag advanlape, may wot make effective use
of legal rights, and may make tuctical dzcistng that producs uintended cansequences, wml

(i) tho effectiveness of the defenss may well be dimin shied by defendant’s dunl role as itorney and geaned.

I HAVTE REVIEWED THIS ADMONISHAENT WIFH MY CLIENT AND WE HAVYE DISCUSSED THE RIGHTS
11E/SHE 18 WALVING AND THE CONSEQUENCES OF1ISAIER PLEA OF GUILTY/NOL,0 CONTENDERE TO TUE

7 > V) ,
7 7 I
Ve AN ool 5
FEENDANTY ATTORNEY (¥ AP PLICADRLID BARNUMBIER
s T TR A ! = T S enr A aes )G Loy O
.]H_({fil‘-“ ni'll:.ﬁ Pracn ( Hc\ln../ /
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Cerlifiet to be a Irue and correct copy of the
orlginnl on file in this office.

Date 4" _-"_G,f_-__(;;-’f o

S bl bl y N s
_ ‘.?T’.',a.‘u.:{fd;_/.?_.-_- LT oLt t...@[,é
Letty Norcutt, Justice of tife Peace

Unian Tewaship, Couaty of Humbaldi,
Stale of Meviads
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FILED
Electronically
CR16-0298
2017-01-12 04:23:22 PM
Jacqueline Bryant
Clerk of the Court

EXHIB IT 2 Transaction # 5896136 : pmsewell

EXHIBIT 2
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Case No, 0-C0-60Y TS JUL 29 2010

B g ’ LAY, Mt
Joan 18 B i
D

1!]- 1 ] Y] GE
IN THE JUSTICE COURT OF UNION TOWNSHIP IN wwﬁ i 31 JOGE
FOR THE COUNTY OF HUMBOLDT, STATE OF NHM‘]J ML ik

JUDGMENT OF CONVICTION AND ORDER OF THE COURT

Defendant’s Name :.)E'f}'a;' ?_f?ozn/}s JSE‘;;,&J,M? e

e Represented by \Pp/ ﬂ -
h~ Waived right ta be represented by counsel. y
& DepurpDistrict Alformey M:sw/ b mn’ (. _ present
a Delendant entered w’i“& pleaon & b 29, 26(0 _
;d__ Defendant was canvassed on p'lua.
Q Defendant was found guilty by court,

Good cguse appearing, 1T IS SO ORDERED, that the Defendant’s plea be accepted into the m inutes of the
Court. The Defendant is hereby. ndjudaed yuiily of.

COUNT I; A violation 6f NRS 5"3' kY e

) I ek / oy, ﬂn—ﬁ& . 8 misdemeanaor

COUNT IX: Awiolation of NRS,

__, 2 misdemcandr

COUNT 1II; A violation of NRS!

, a misdemeanor

COUNT l: Fined § 200,80 and § 3;:@ Adnsinistrative assessment

Administrative assessment

COUNT Iz Fincd § and §

COUNT Ill: Fined $ _snd$ __ Adminisirative ussessment

Defendant ordered to pay $35.00 Special assessment fee for programs for domestic violence
Defendant to reimburse this court § _____for the service of the Public Defender
Defendant ordered to pay $60.00 Forensic fee

B30 oy

o

-

5§: 10 Defendant orderedtlopay$ reslitulion through the court. o

@_ ) Said fine(s), administrative nssus‘mci W(s) and additiannl fzes imposed total the sum of A tebe
o b Paidmt Linion Justiee Court by Colpmany <3 307 .

2 2L Defendant senleieed \.-,?'(_ davfs)y Tuniboldt mu;!v jail: suspendad atl but <245 diy(s) for
o 5, / t.’f’.’" Jomy, '/(ri(/u / 3. eor

=i Defendant to serve a teem Df ’_C_Q_ ditws(sr tin e Flombeldt L'mum fadl with eredit for any Gove served.
5i selendant 1o report Lo Humboldi Coandy jait oo ~atthe fiour of |

'D‘ Defendant. fited Notice of Blection an . Delundasi’s fine amd joji sentence for DUT conviction wie
% suspended for a period afone to three vcdn on the condition 1hat Whe delendant sutistactorily completed

o Nitice of Election Program

Detendant ordered 1o atiend and pay fov £
[elew l:u\ oridered iv aitend an Vit '
edf o atlend Al times poweck with moeothly

@oourt - : =

U3 40 ASCy I 00 PUEBEIE

3
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psd

bs Drefendant ar)icrul to complete - "i_ hour's communily s¢rvice work with completion report to the
court by _ Aagesr oi0 ) p‘)('/l"j

Defendant nnl:.rul to attend and pay for counseling as autlined by a certified counselor with monthly report

to the court.

Batters Intervention counseling tor o minimum of 1 %4 hours pcr)w.ck for a mmum of 6 months - n"zw’ﬂ, '@f’

Substance Abuse counseling (Aleohol and/or drug) Eortelidy T Snea . B Aeliie

Bad check counseling

Mental Health counseling

Anger Management

Other

Obtain and pay for an alcohol/drug evaluntion by _ __[rom a certified counselor and

follow recommendations of the counselor with mcnﬂ)ly repods to this court,

O

Oooooco

O NOFURTHER RELATED PROBLEMS
b’ NO ALCOHOL, NO BARS OR DRINKING ESTABLISHMENTS :‘/jf”" / v .
O SUBJECT TO SEARCH AND SEIZURE
s/_NO CONTROLLED SUBSTANCE @ﬂ / A £
o OTHER___ —e

IT IS FURTHER ORDERED THBAT THE DEFENDANT APPEAR ALCOHOL/DRUG FREE TO ASSIGNED
PROGRAMS AND COUNTY JAIL.

DATED THIS '.?_..4

Justlcu of the Peace

I hereby understand and agree (o follow the above conditions of my sentence. 1understand that if | am unable to pay
ray fines or comply with any COURT ORDER I shall appear in court prior to the due date to request an extension. 1
understand that 1 could be sent to collection and A $100.00 FTP fee will be added 10 the fine and possible drivers
license being suspended, Failure to comply with any COURT ORDER will result in the issuance of a BENCH
WARRANT) for my immaditearrest, oo '

-

— Adf ) .
Defendants Signat

Street Address .
M fz»/fr(/a («lly.ef/ Ap-eA pllp,  Slate, // Zip S JHUS
Mailing Address

0 /::"4‘::"‘ ~ g -
; _'A{_’/{r{f{.fﬁ;l“{, City ‘@éﬂJ‘A v bocgen Sle zip 7 ////2
7 i . :
2O8Y

R

UNION TOWNSITIP JUSTICE COURT Phane 4o 3
Box 1218

Winnemucea, Nevada 89446

(775) 623-6059

(775) 623-6439 Fax
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HUMBOLDT COUNTY DISTRICT ATTORNEY
P.O. Box 909
Winnemucea, Nevada 89446
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IN THE JUSTICE'S COURT OF UNION TOWNSHIP
COUNTY OF HUMBOLDT, STATE OF NEVADA

-000-
COUNTY OF HUMBOLDT,

Blaintiff,
CRIMINAL COMPLAINT

VE

JOHN %HOMAS KEPHART
4085 GOLDEN CIRCLE
WINNEMUCGA, NV 89445

boB [

Defendant . mZ

i

PERYONALLY APPEARED BEFORE ME, BRIAN WILLIAMS, Chief Deputy

District Attorney, who first being duly sworn, complaing and

says that the Defendant above-named has within the County

Humboldt, State of Nevada, committed a certain crime which

described as follows:

WEEHIN-HHE—IASTIEVEN-YEARS
A MISDEMEANOR
AS DEFINED BY NRS 200.485, 33.018 AND 200.481

ihhat the Defendant did Xnowingly,
unlawfuily use force and violence g
the follewing manner, to-wit: that on

day of June, 2010, at or ncar Lhe

of

is
i
f
|

gl



HUMBOLDT COUNTY DISTRICT ATTORNEY

P.0O. Box 909
Winnemucca, Nevada 36446

BN

w

22
23
24
25
26
97
28

Circle, Winnemucca, County of Humboldt, Stave of
Nevada, the Defendant gr:«rvmd Shyla Haberly, with when
he co-habiks, by the shoulders and pushed her onto the
couch, t..a.tlb_Lng her to hil her head.

Fl}r/er, said De ffnrlanf has rr;muut_Lml a
ffenge ,,J.thn the lagt seven (7) ye}u..., and that sajid
of fengt reaulted in/a conviction, ag fcllows:

d /

DATE OF OFFENSE/
“DATE OF CONVICTION

COURT, COUNIYS STATE

Union Tov'v'nship Jdstice Coux
Humboldt Zounty, Nevada j

’;1512010

That complainant knows that said crime occurred and
that the Defendant, JOHN THOMAS KEPHART, committed the
same baged upon the following: because complainant is
the Chief Deputy District Attorney, and is in the
possession of a crime report or report of
investigation written by DAMON KUSKIE, known to
complainant to be a Deputy with the HUMBOLDT COUNTY
SHERIFF'S OFFICE.

All of which 1s contrary to the form of the Statute in such
cases made and provided, and against the peace and dignity of
the State of Nevada. Said Complainant, thercfore, prays that a
warrant and/or summons may be issued in the name of said

Defendant above-named and dealt with according to law.

Furthermore, pursuant to NRS 2338.030., the undersignad
hereby affirms this document does not contain  the soclial

security nunber of any person

SURSCRIBED AND SWORM to bhefore

June, 2010,

029



Dale: 10/01/201% 14:08:57.9% Pocket Sheet Paye: )
MIJA5928 ¢

Judge: NORCUTT, LETTY Case Na. i0OCR 504852 AT
Ticker No,
cTN:
STATE OF NEVADA V& ny:
Cvy-
KEPUART, JOHN T CFNOT By:

438 WELARKEY ST
WINNEMUCCA, NV 89445
4085 GOLDEW CIRCLE
WINNEHUCCA, MY 85445
520 1/2 HANSOW ST
MINNENUGCA, 1V 89443

Lob | Gox: M
Lic: sid:
flacod
Hoko: o
Yaar: Acctdent:
Type:
Venue!
Location: HU
BonR: Set:
HUMBOLDT COUNTY DISTRICT CPLNT Typa roncad:
ATTORNEY'S OFFICE i
WILLIRNS, BRIAN PTY&§PLNT
Charxgas:
ct. 1 200.485 DOMESTIC BATTERY SECOND OFFENSE GUILTY PLEA W/SEUT BEFORE
TRIAL
Offense bt: 06/03/2010 [J% 1]

Arrest Dtt 06/03/201¢
Comeants: D.A. RUSSEILL SHITH AMENDED THIS CHARGE TQ A FIRST OFFERSE 1H OREN

COURT.
L, : e - SESTEE S I —E VR I—
gentenclny; . .
Ll 3entence Suipendad Credit:
Jadl (oays)
Finea
Cogta,
JeAEALOELSH.
q:ﬁpgt'l,bn,(ﬂ_q] Expires:
Coom Bvo (Nip)
Action Dparator Fine/Conot oue
ARRAIGNMZNT REARING MELD CROMER. 0.00 .00
2 06/04/10 DEFENDANT ADVISED OF RIGHTS, TGoHET 0,00 0.00

AND HIS RIGHT TO COUNSEL THE
DEFENDANT PLED NOT GUILTY HE
ONPORMED THE CQURT WE WOULD
RETATH NTS OwWd ATPOHNEY A
TRIAL DATE OF JULY 29, 2010
AT 9:AM WAS SBT

3 a6/07/10 BENCH TRIAL SCHEOULED GCQONEE: [
Event: DENCH TRIALS (UNIORN)
Date: D7/29/2010 Time:
9:00 am
Judga: WAMBOLT, GENE
Location: UNION TOWNSH1P
JUSTICE COURT

NHeosult: HEARING HELD
Resule: HEANING HRLD
1 Q6701210 ARREST BOND THFORGATION CGOMET LA 24

Arrost HBond Added to Case
with:

action Code: DOMESTIC RATTERY
SECOND OFFENSE

arrest Date: 0ES02/TU1C

sond Statusi ACTIYE BAWD
Status Date: 0670G7/200
3lanket Bond: Yeg

Okay to Apply: No

Bosd Type: SDRETY NONT

Noss Arank: 5860

Bonrd/Pwr Wo @ S8-5 87L5?
ponding Co.: E-% CUT BATL
BCRLE
Inaurance Cu,: AMRRICAN
CONTRACTORS THLREMNITY i
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Date:

MIGRSG2S

Ne.

10

11

filed

66/07/10

06725710

07/25/19

07/29/10

07/28/10

07/29/10

67/30/10

99/14/10

19726718

11/G3/1e

1i7168/730

(243710

10/01/20:5 14:08:58,0 Nocket

Action

RAl). BOWD PRUCESSING FEF
Recelpt: 50083 Date:
0670772010

NOTICE OF WiITMESSES
FILED:DAMON KUSKTE, SHAYLA
JIABERLE, TONY CANTWELL

COUNTY FIVE $200 - 259.95
Charge §1: DOHESTIC BATTERY
JECQND OFFENSE Recelpt:
54156 ©Date: 11/19/2010
Receipt: $4917 Date:
12722/2010

$80.00 ADMINISTRATIVE
ASSESSMENT FEL (PRIOR TO
MARCH 12, 2010}

Charge J1: DOMESTIC BATTERY
SECOND OFEENSE Receipt:
52820 Date: 09/27/2410

9PECTALTY COURT FEE
Charge p1li DONESTIC BATTERY
SECOND OFFENSE Recelpt:
52820 Date: 09/27/2010

DOMESTIQ VIOLENCE FEE
Charge Bl: DOMESTIC BATTIERY
SECOND QFFENSE  Recvelpt:
52820 OData; 09/27/2Q10
Recelpl: 54156 Date;
11/19/2010

HEARING HELD. D.A., RUSSELL
SMITH AMENDED THE CHARGE TO

DOMESTIC BATTERY -1SY OfFENSE:

AS RE COULDN'T

PROVE THE PNIOW DOMESTIC
BATTERY. THE PRIOR IS LIXTED
IN COMPLAINT AHD WE GAVE THE
O,A.'S OPPICE X

CERTIFIED COPY OF IT, THE
DEFENDANT PLED GOILTY TO
DOMEST1C BATTBRY - 197
OFFENSE. HE WAS SENTENCED TO
30 OAYS JAIL WITH 28 DAYS
JAIL STAYED AND 2 DAYS JALL
TO DD BY AUGUST 29, 2010;

48 HOURS COMMUNITY SERVICE

BY AUGUST 29, 2010; 26
SESS1ON OF COUNSELLNG W1TH
MONTHLY REPORTS, TO ENROLL ONW
ADGDST 6, 2010; TO PAY &

FINE OF 3200.00 + §87.00 A A
+ $35.00 SPECIAL ASSESSMENT
FEE; AND NO ALLOHQOL OR DRUG
FOP. 1 YEAR.

LOT LETTER SENT

KEFHART, JOAN T was 3ent
notice for § 54.00
Printed vn 3%/714/2910
05:71:49%

JUNMESTIC VIOLENCE CCUWSELING
REPOKT GF NON-COMPLLIANCE H1$
KEICOKUS 91li 8L CLCS®ED. HE
WlLt NELD TO START ALL OVER
»HD PRY THE BACK FRES

DONESTIL YIQLBNCE COUNSEL[HG
PEPORT RECELVED (ONION)NO
SHCH TOR 4 SE NS, NFEEDS
SUOH TAUSE

LG7 LETTER SENT

KEPHART, JUHH T
actice {07
ed on

LOf LETIER
KERHART,

Sheet

Cperacor

NJONES

SMOCK

DLOHR

BLOIR

DLOHR

DLOHR

*GGABIOLA:

DLOHM

SMOCX

RH4OCX

CLOKA

GLUHR

Fagn:

¥Fine/Towk

40.00

200,00

80.00

7.0¢

35,90

0.66

Oue

0.0

031



Date:

MIJR5525
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17

18

20

21

2

23

24

25

26

27

2¢

n

rlied

12/23/19

127271519

02/22/711

02/25711

03/31/11

04/12/11

95702/11

DH/O8/13

08/16/11

08/31/11

07/06/11

91/28/11

$9/09/13

6704711

12712710

INAVFAN]

0L/26/12

04728712

10/01/2015 14;0%:48.0 Docket Sheet

Action Gpeeator

CREDIT CARD FEE Recelpl: DLOHR
56917 Date: 12/23/20i9

OOMESTIC V1OLENCE COUNSELING SHCCX
REPORT RECEIVED

{(UNION) /OEFENDANT HAS

ATTENDED )} MEETING

LOI LETTER SENT DLORR
KEPHART, JOHN T was sent

nolice tor $ 33.00

Peintod on 0272272011

093 14:56,

DUMESTIZ VIOLENCE COUNSELING SMOCK
REPORT RECEIVEZC {UNION)UNABLE
TQ EVALUATE

WINNEHUCCA BATTERER'S GEABIOLA
INTERVEHTION REPORT - UNABLE

TG BEVALUATR - HE HAS

SCHEDULEO AN INDIVIDUAL

SESSION

IN APRIL

ORDER TO SHOW CAUSE HEARING HJUONES
38T

Event! ORDBR TQ SHOW CAUSE

(UNTON)

Date: 05/16/2011 Time:

1:15 pm

Judge: WAHBOLT, GQBNE

Location: UNIOH TOWHSKHIP

JUSTICE COURT

Result: HEARING VACATED

DOMESTIC BATTERY COUNSELING UJONES
REPORT ~ FMR

COMMUNLTY SERVICE COMPLETED HIONED
oW 6/22/10

HEARING VACATED HIONES
The following event: ORDER TO

SHOW CAUSE (UNION} schedulisd

fox 0571672011 at L:15 pm has

been resvlted an followat

Result: HEARING VACATED
Judge r WAHMBILT, GENE
Loestion: UNION TOWNSHIP
JUITICE COURT

DOMESTIC BATTERY COUNSELING HJIQHES
REPORT RECEIVED - MEETINGS
ATTENDED TO OATE: €

OOMESTIC BATTERY RAPORT - FAIR GGRBIOLM

¥ROGAZSS REPORT FROM GGABIOLA
BATERER'S IHTERVENTIOK ~ NEED
SItDW CAUSE HEARING

REEORT FROM DOMEBSTIC VIOLENCE GCARIQLA
COUNIELING - OG0 - OHWES
§33%.90

REPDRT FRON DOMESTITC VIQLENCE LRBIOLA
COUNSELING -~ PODR-FAIR -
EVERYTUMING CURRENT

QCTOSEFR. MZHTWLY RETORT FROM GGARIOLA
BOMERTIC BATTERY COUNSELIHG
HASN'T ATTENDED/

HAYEHDBET GEARTIOLES
COURGELING #RFU
RATTERS IKTERVEHTLON MONTHLY HIGHES
PRAGRESS REPORT MECEIVED
TRIR
REPCNT [RH ¥

3

¥ »

FALR

Fage:

FinefCost

St

L399

.30G

o

0.00

Due

o
=3
=3

0.00

G 08

o

<
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Oate:

NIJRS5G25

No.

35

36

37

38

EL]

Filed

04/26/12

96/08/12

06/21/i2

01/07/13

04723713

10/0172615 14:99:58,0

Action

REPORT FROM DOMESTIC
BATTERERS COUNSELING~ FRIR/
[elely]

MESTINGS ATTENDED 22

DOWESTIC BATTERERS
[HTERVENTION CQUNSELING HAS
ATTENDED 24 SESSIOHS

DOWESTIC VIOLENCE COUNSELING
COMPLETED (UNIOW)

JUDGE CASELODAD TRANSEPER

POR SPECIFIC JUDGE DETAILS,
SEE JUDGE DEVIATION DYSPLAY
SCREEN

PATH: SELECT THE CASE
DISPOIITION (DIGP.) BUTTOM>
OPEN THR CASE DISPOSTTION>
SL£LECT THE JUDGE DEVIATION
{JUDGE DEV.) BUTTON

PAONE CALL - CASSIE FORM THE
DA*3 OFFICE CALLED. THE
DEPEHDANT AAS PAID §1,000
TOWARD RESTITUTION AND WILL
CONTTHUE TO MAKE MONTHLY
PAYHENTS, IF HE FAILS TO
HRKE PAYMENTS CASSIE WILL
HEQUEST A SHOW CAUSE HEARING
AT THAY POINT.

e

Docket Sheal

Dpecatoz

LGOMEZ

CGOMETD

CGOMED

LKUB

Hyonks

Total:

‘l‘n.ul.a By: AR FEE

BOND TEE

cogT

DOMBSTIC VIOLENWCE

FEE
FINE

INTORMATION
SPECYALTY COURT

FEE

*ar €nd of Report *4¢

Puyw: 4

Flne/Cost

0.00

J365.00

80.00
40.00

3,00
35,00

200qqp~
0.00
7.00:

.00

i=

54.00

0.00
0.00
0,00
9,00

54,80
6,00
0.00
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L FLED

' JUN 94 2010
. 10-CR-00452 AR
JUSTICE OF THE PELCE
MUEHCIPAL JULGE

5 ' 7 it -
IN THE JUSTICE'S COURT OF UNION Tom?tﬁBﬁQf)um’/ e
COUNTY OF HUMBOLDT, STATE OF NEVADA :

; lnformed of my constitutional nghts as follows!

THE COUNTY OF HUMBOLDT, )
Plaintiff, )

- )

Vs, / )

son mowss xeensiOK )
‘Defendant. )

)

)

Al

' d\ Charge: _MISDEMEANOR DOMESTIC BATTERY 758 offnTiae_

T

|, the Defendant In the above-eniitied action do hereby state that | hava baen

That | am entitlad 13 an attorney at all stages of the proceedings against me. That|,
if | cannot-afford an attorney, one will be appointed to represent me at no cost to
me. | under*tand that if the Court previously dstermines that | will not ba given a

;ja!! senten found quilty of the charged offenses, | may not ba appoin;ed a
-atternsy; /

That | am entitied *Lo a publicirial; | A

That | am entitled to a speedy trial, within sixty days of ihe arraignmant on the

complaint filed. agalnsi e Llnlcss for good cause a tnal date cannot be sat within
this sixty day period; / :

hat | am sniitted to face and hear all the witnesses who may testify against ma
nd to cross examine each witness; [ Y /

LT, S W—

]
P
a >

o

= g T . : Y I
That | have the right to presani evidencs in my own bahaif, r}/(_ /

Thai | may hava the Court subpoena witnesses fo tesiify in my behal of compal
racords 40 be broyght to Court in my behalf i no expainse to me; f.__ﬁL__/

That | may be
um-wrs‘an. that | ca[.

g2 0 {estily, Howsver, I]
gainst mysa (;1 -} dzcide to
rosacuion n’-_ . il

ss at my own irizt if |
t he compelled (o ¢

1 o0 reascnabie bail; F\ ;oE 60@@

53,

034~



[N}

(92}

That the maximum penalty for the offense with which I an charged is up to six

wonths in the Conggy Juil or a fine ofup te £1,000.00 or beth such fine and
imprisonment; /¥~ /

That anything I say, can and will be used against me in a Court of law; /g):(:f

By placing my sigoatuce below, | ackrowledge that I have read and understood
the aboyve mentioned rights, Further, that T acknowledge ihat these rights hiave been

read aloud to-me in open coust and I was given the oppertunity ta ask questions
coneerning these rights.

Tnse. 27 10 67//444/*

Date " Mefendant

PLEA OPTIONS
GUILTY: Idid commit the offense/ offenses as charged.
NOT GUIL/TY:, 1 did not commit the offense/ offenses as charged.

¢ I do not wish to contest the offense/offenses
as charged. *

v Plea Options cxplainéd to ms and T ackniowledge that T understand
these options. A )Z. ./

-

'I'herefore;j I hereby

I 5; ! / waive (give up) my right to be represented by a court appointed attommey;
Z

/ request my right to an attorney, because I cannot afford one;

-

[ X721 will retain an attorney,

[ do hereby enter a plea of ,{4./ /;,J//‘L}, ; freely , knowingly and voluntarily,
! 7

X I/V Wiz

Fege 4ol

035
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[94]

v o <=3 O

ATTEST:

THIS IS TO CERTIFY

Defendant was charged with a Mi

DOMESTIC BATTERY 2nd offense

that the foregoing whereln |

the above-namad
isdemeanor, to-wit: the crime of

was  voluptarily ?ned by the said defendant in the presence of
Judge _ GENE AMBOLT - at Winnemucca, Nevada, on
this g day of !g,w 2o ©

JUSTICE OF THE PEACE, |

Union Township, County of Humboldf,
State of Nevada ..,

CANN VA ey

036
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IN THE JUSTICE COURT OF UNION TOWNSHIE

COUNTY OF HUMBOLT, STATE OF KEVADA.
THE STATE OF NEVADA,

Pleinnff,

-2
[Z]

s e

CASE NO.: 10 CR-00452

__JOHY THOMAS KEPHART - ;f‘\/

Defendant.

DOMESTIC BATTERY 255 oflense,
e

\

e e N’ N

Battecy/Momestic Violenee: ADMONISHMENT OF RIGHTS
(Far offenses commiited on ox after October 1, 2007
1 et the Dafendunt in this case. Tam charged with battery constituing domestic violence in having williully and ualawfulty commitied

an act of foree or violence upen my spouse, former spouse, a person to whom I am related by blood or marriage, a person with whom [
an or was actually residing, & peison with whom I lave hed ov zm having a dating relaticiship, a person with whpm 1 have a cléld fn
coniing, oy miner child, or ihe minor child of one of these persons (in violation of NS 35.01 8/NRS 20C.485)

T AN AWARE THAT I HAVE EACIL OF THE FOLLOWING RIGHTS AND THAT I WILL BE WAIVING THESE
RIGHTS IF 1 PLEAD GUILTY OR ROLO CONTENDERE:

1. Theright to a sneady trial,
2. Theright to require the State to prove the churge(s) against me beyond a reasonsble doubt,

. The rigat 1o confront end question all witnesses against me,
The right to subpoena witaesses on my behalf aud compel their nﬂl;p&mw;

. The right lo remain silent and ool be cempelled w testify if there were e trial; and

&. -The right to appeel my convictich except ou cotjsﬁti\tiéml:cr jurisdictional grounds.

1AM ATSO AWARYE THA'L BY PLEADING GUILTY DR NOLO CONTENDERE I AM ADMITYING
THE STATE COULD FACTUALLY PROVE THE CHARGE(S) AGAINST ME. LAM ALSO AWARE

THAT MY PLEA. OF GUILTY OKR NOLO CONTENDERE MAY HAVE THE FOLLOWING
CONSEGQUENCRS: :

1. Tunderstand the State will use this convicétion, 2nd any othar prior conviction tfrom this ¢r any viher
state which prohibits the same or similar conduct, to enhance the penzalfy for aay subsequent offense.
2. nderstand that 25 a consequeace of my plea of ﬂ"\lry or nole wrmmm.n i ] e ot 2 citizen of the
Dnited States, I may, i ::_lm.\m io o'h‘ f Sonsey s provided for by fedaral faw, be ramovd, deported
excloded from 2ol
3. E S
HRS 1Ay sl sy
4

]
T,

OEVENDANTS INNTALS: (ST

DEFENDANT S ATTORNEY'S INTVIALS (if appilc

037



1 I
_— |
BATTERY/DORMESTIC VIOLENCE A DMONISHMENT OF RIGHTS (RAGE 20f2) CASENO.: - r oo A |

FIRST OFERNSE WITHIN 7 YEARS (MISDEMEANOIY):
Atleast 2 days i jail but not raere thian 6 manthy, atfeast 48 hovrsbud not more than 120 hours, of eomunity senvise; s line of uet less
than $200, bttt et mmors then §1,000, in zddition to ceriain fhes and oxsessments that are equisest by stetule] mandatiey pie tistpation in
weekly couttseling sesvicns of not less tan 1 172 towrs per weeks (o bi-weekly counszling sessions for in erpivelent niwabier of howss il
[ fesids tnore than 70 miles fiutn the nearest location st which connssling servizes avz available) Tor not less i 6 wontler, Butaol pue
thun 12 months, st my expense, in the Couwt's discretion, (e Coust may oiderms (o paricipate in wi alechol or doug repimen progtam ©
sty cxpenses add, fo the Cowrt's diseretion, i€ it sppeurs from taformation presented to the Court that a child wider {he age of 18 yeurs
riay need connsating es 4 result of the comnissici of w batlery which constitut=s domestie violenge, the Cout may refer the child 1o 2u
agzncy which provides proteciive serviees, snd, if that oceurs, the Cout will require me Lo reimbinss the agency or e casts of my
 servicas provided, to the extent of my zbility 1o pay.
SECOND OFFENSE WITHIN 7 YEARS (MISDEMEANOR):
At least 10 days in jail but nol more than 6 wonths; at least 100 hours, bit not more than 200 hours, of comintaiy service, o fine ofnal
less than $500, but not more than $1,000, in addition to certain fees und assessuents that sre required by statute; mandatory
partisipation in weekly cotneling sessions of not less than'1 172 hours per week (or bi-weekly connseling sessions for mn equivalent
umber of hoves if T resids moro hen 70 mileafrom the nearest location at which counseling services are available) for 12 months, at
my cxpense; inthe Cout’s ditciefion, e Court iy oflér me to participate i analeatiol or drug treatinent progren at my expense,
and, fit the Court’s disoretion, if it eppeers fom information prazentad to the Court it a child under the age of 18 yearsinay need
counseling as a result of the sommission of a battery which constitutes domestic violence, the Court may refer (he child to an ngency
which proyides protective secvices, and, if that oceurs, the Court will require ms to reimburse the agengy for the costs of any services -
provided, 1o tie exlent aftmy-abilify to pay. '
“THIRD OFFINSE OR ANY SUBSEQUENT OFFERSE WITHIN 7 YEARS (CATEGORY C¥RELONY):
A‘Mﬂxy%sﬂumrpm]ﬁhﬁﬁﬁwﬁﬁm {sanmentin the Nevada Stato Prison for atlenst] year but not maore than § yesrs; '

piséible fins of nof more i $10,000, i sddifion o certain fees and nssassments thel exe required by sistite: in (e Gaurt's disorclion,
Conrt sy requlrs s 1o participate o en sloofiol or drog teatment progain ot my expense; and, i the Covr's discetion, i it

- frominformation presented to the Court liat a child inder the ago of 18 yéirs winyneed cotnscling as e result of the: il

e Coutt will reqy .mﬁiwﬁﬁt\m&hﬁ'@nwfwmu costs of any sacvices provided; to the exient ofmy |

: e |

ST INITIAT, RETHER #1 or #2 BELOW-IS0 NOT INITIAL BOTK: | .

T amyepresented by an oflopey fa tiis sase] My attomsy s fully discussed hese mafters with me sad advised me
nbout my legalrights. My altomey ix ' ..

even thouglslliere are dangers and dizedvantagesin self-representation in & coiminal case, inotudlng but ot Hmited w,
tbe fubowing: . _

(8) Selb-representation is ofitn wnwiss, and & defendant may conduct « defense o his or her owa dotrfment; '
(b) & defendant who cepresents himsell' is responsible for knowing imd complymg with the samp presedurel fales as '
Tawyers, and eaunot expast help from s judgein complying wilh thoza procedurnl rles;

(6) edefondant vepressating limself will not bo allowed to complain on ippesl about the compsiency or effteliveness
of hig or her tepresentation,

{d) the state is represanted by expenenced orofiessional atiprneys who have the sdvantage of skill, mrining aand
ability,

{8) 0 defondmt unfamilizr with Jogal procedices nay allow the proseeutas 2a sdyantage, may votmike effective usz
of legal rights, and mmay make tactical decisions Dhat producs wninteaded conseyueness; mnd

() the olizetiveness of the defeass may well e diminished by defimdant’s dual role as atlemey and seeusel,

T

.-é ' 2] 3
L

THAVE REVIEWED THIS ABMONISHMENT WITH MY CLIENT ARD WEHAVE DISCUSSED THE RIGHTS
HE/SHE 1S WATVING AND THE CONSEQUENCES OF HISAIER PLEA OF GUILTY/NOLO CONTENDERETO THE

[ Have deslined to have g4 alisrriey Tepresent me and Fhive chosen ta representmysell. 1havemade (his decision ‘

DEFENDANTS ATTORNEY (IF APPLICABLI) BAR NUMBER

~ o g -5 ;
Lii_{rfk@,.i/(_aﬁ-ywjz’.‘@—)éé}&.. sreges 'J"-—'.—'.‘-'—- A AR
fngtice ot the Peace Dnte ,.-,-/ -

038



Cenrified to be a true and correct copy of the
original on file in this ofﬂce
F)nlt‘ HO.= 0= s
7/

f;mc s Zd/a gl L’f- /x
Letty Morcutl, dustice: ¢i the Peace
Union Township, County of Humboldt,
State of Nevada
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FILED
Electronically
CR16-0298
2017-01-25 04:37:06 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5917164 : mpurly

CODE

Christopher J. Hicks
#7747

P.0. Box 11130

Reno, NV 89520-3083
(775) 328-3200
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF WASHOE.
* *  *
THE STATE OF NEVADA,
Plaintiff,

Case No. CR1l6-0298

V.
Dept. No. 7

JOHN THOMAS KEPHART,

Defendant.

RESPONSE TO OBJECTION TO ADMISSION OF PRIOR CONVICTIONS AS A FELONY

ENHANCEMENT AND MOTION TO DISMISS

COMES NOW, the State of Nevada, by and through CHRISTOPHER J.
HICKS, District Attorney of Washoe County, and MICHAEL BOLENBAKER,
Deputy District Attorney, and hereby files its Response to Objection to
Admission of Prior Convictions as a Felony Enhancement and Motion to
Dismiss, which is made and based upon the attached Points and
Authorities

CASE PROCEDURE

On February 24, 2016, an Indictment was filed charging John

Kephart (hereinafter “Defendant”) with one count of Battery Domestic

04
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14

15

16

17

18

19

20

21

22

23

24

25

26

Violence by Strangulation and one count of felony Battery

Constituting Domestic Violence. On January 11, 2017, the State filed

an Information Superseding Indictment removing the Battery Domestic
Violence by Strangulation count with the felony Battery Domestic
Violence charge remaining.

The State alleged two prior offenses in the Information
Superseding Indictment; one from May 19, 2010 and one from July 29,
2010, both in Humboldt County, Nevada. On January 12, 2017,
Defendant filed the instant objection. The State would note this
filing is almost 11 months after the filing of the original
indictment. Defendant dces not contest the May 19, 2010 prior.

FACTS

On June 4, 2010, Defendant was charged by way of Criminal
Complaint with one count of Domestic Battery with One Prior
Conviction within the last Seven Years in Humboldt County Nevada.
The complaint alleged a prior conviction from May 19, 2010, which is

the same prior offense the State has alleged in the instant case.

On July 29, 2010, Defendant entered a plea of guilty to Domestic

Battery, 1°° Offense. Defendant signed and initialed a
Battery/Domestic Violence: Admonishment of Rights and was sentenced
to 2 days in jail, 48 hours community service, a total of $322 in
fines and administrative assessment fees and a 26 session Anger

Management course.

On January 18, 2017, Defendant was convicted of Domestic Battery

after a two day jury trial.

//

0/
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ARGUMENT

In State v. Smith, Smith was charged with a DUI third offense

felony. Smith challenged one of the prior convictions that had been
reduced from a second offense to a first offense. 105 Nev. 293
(1989). The Court noted that nothing in the record from the previous
conviction indicated that the State advised Smith that the reduced
conviction would revert to a second offense in the event of further
drunk-driving convictions. Id. The Court held that because it was
reasonable for the parties to expect that Smith’s reduced second
conviction would be treated as a first offense for all respects,
including penalty enhancements for future drunk-driving convictions,
enforcement of the plea agreement was appropriate. Id.

In Speer v. State, Speer pled guilty to a DUI third offense with

the State using a prior felony DUI conviction as a prior. 116 Nev.
677 (2000). Speer argued that because the prior used was not a
“first” or “second” offense that it could not be used as an
enhancement. Id. The Court disagreed with Speer holding that any
two prior offenses may be used to enhance a subsequent DUI so long as
they occurred with seven years of the principal offense. Id. at 679-
680. The Court noted that in previous cases including Smith, it has
held that a second DUI conviction may not be used to enhance a
conviction for a third DUI arrest where the second conviction was
obtained pursuant to a guilty plea agreement specifically permitting
the defendant to enter a plea of guilty to a first offense DUI and
limiting the use of the conviction for enhancement purposes. Id. at

680. That rule is not applicable when there is no plea agreement

12
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limiting the use of the prior conviction for enhancement purposes.
Id.

Here, we have two considerations clearly showing that Defendant
falls under the Speer analysis and not the Smith analysis. First,
Defendant signed an Admonishment of Rights form that in bold language
states “I understand the State will use this conviction, and any
other prior conviction from this or any other state which prohibits
the same or similar conduct, to enhance the penalty for any
subsequent offense.” Therefore, Defendant was put on notice that his
July 29, 2010 conviction would be used for enhancement purposes.

Additionally, nowhere in the court minutes does it state that
the plea agreement limited the use of the conviction for enhancement
purposes. The court minutes state that the assigned prosecutor simply
did not have the certified copy of the first offense from May 19,
2010 despite the court minutes reflecting that the court had given
the prosecutor a copy of it. Therefore, it is clear from the minutes
that the charge was reduced simply because at the time of the
sentencing, the State could not prove the May 19, 2010 prior offense
to enhance it to a second offense resulting in the reduction to a
first offense. Nothing suggests that this was done with the specific
idea of limiting the use of the conviction for future allegations of
domestic violence.

CONCLUSION
For the foregoing reasons, the State asks the Court admit both

prior convictions and sentence Defendant on a felony charge.
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding
document does not contain the social security number of any person.
Dated this 25th  day of January, 2017.

CHRISTOPHER J. HICKS
District Attorney
Washoe County, Nevada

By /s/ Michael Bolenbaker
MICHAEL BOLENBAKER
10520
Deputy District Attorney
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CERTIFICATE OF SERVICE BY E-FILING

I certify that I am an employee of the Washoe County
District Attorney's Office and that, on this date, I electronically
filed the foregoing with the Clerk of the Court by using the ECF
system which will send a notice of electronic filing to the
following:

CHRISTINE BRADY, WASHOE COUNTY PUBLIC DEFENDER

DATED this 25th day of January, 2017.

/s/ Kim Pace
KIM PACE
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WASHOE COUNTY PUBLIC DEFENDER

CHRISTINE BRADY, BAR #11065
P.O0.BOX 11130

RENO, NV 89520-0027

(775) 337-4800

ATTORNEY FOR DEFENDANT

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

THE STATE OF NEVADA,
Plaintiff,
V. Case No. CR16-0298
JOHN THOMAS KEPHART, Dept. No. 7
Defendant.

/

REPLY IN SUPPORT OF OBJECTION TO ADMISSION OF PRIOR CONVICTION
AS A FELONY ENHANCEMENT

COMES NOW JOHN THOMAS KEPHART, by and through counsel, Washoe County

Public Defender, JEREMY T. BOSLER, and Deputy Public Defender CHRISTINE BRADY,

and hereby serves this Reply in Support of his earlier-filed OBJECTION TO ADMISSION OF

PRIOR CONVICTION AS A FELONY ENHANCEMENT. This Reply is made and based

upon the Constitutional rights to Due Process, Fair Trial and Effective Assistance of Counsel,

the record of proceedings to date, the Objection on file herein and the following. U.S. Const.
Fifth and Sixth Amendments, Nev. Const. Art. 1, Section 8.

ARGUMENT
The United States Supreme Court has made clear every element of a charged offense must

be proven beyond a reasonable doubt. In re Winship, 397 U.S. 358, 90 S.Ct. 1068, 25L.Ed.2d

=
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368 (1970). Therefore, the State has the burden to prove beyond a reasonable doubt all of the
elements of the alleged offense, including the validity of any prior offenses being used for
enhancement purposes. To allow less would permit the State to avoid its constitutionally
imposed burden of proof to convict Mr. Kephart of a felony offense. This would clearly
contravene Mr. Kephart’s rights under the Nevada and United States Constitutions to due

process of law and proper notice. U.S. Const. Fifth, Sixth and Fourteenth Amendments;

Nevada Const., Art 1. Sec 8.

Once the State has provided proof of two prior domestic battery convictions, the burden

then is on the defendant to rebut the validity of a prior conviction. Dressler v. State, 107 Nev.

686, 693, 819 P.2d 1288 (1991). Mr. Kephart has demonstrated that there is sufficient evidence
to rebut the validity of the prior conviction as an enhancement simply by reviewing the written
court record.

A prior conviction is admissible as long as the court records reflect that the spirit of

constitutional principals were respected. Davenport v. State, 112 Nev. 475, 477, 915 P.2d 878

(1996). However, the conviction is not admissible as an enhancement under certain
circumstances, such as if the conviction was the result of negotiations or if it would offend the
spirit of constitutional principals. Smith v. State, 105 Nev. 293, 774 P.2d 1037 (1989). The
court record sufficiently provides enough evidence to suggest that the nolo contendre plea and
conviction were a result of negotiations or that the parties were fully aware of the prior
conviction and allowed Mr. Kephart to plead to a first offense anyway. In light of all of the
facts in this matter, allowing the State to use the previous conviction to enhance the current
offense would offend the spirit of Constitutional principals and judicial integrity.

In State v. Grover, 109 Nev. 1019, 862 P.2d 421 (1993), the State was allowed to use

the second “first offense™ conviction as an enhancement because the record failed to show that
the prosecuting authority had any knowledge of the prior conviction. The case at bar is

distinguished from Grover because the prosecuting attorney had knowledge of the prior

)47




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

conviction, as evidenced by the court record. However, the Grover analysis can be applied to

the case at bar to support a finding opposite that of Grover using the distinguishing fact of

requisite prior knowledge.

CONCLUSION

Mr. Kephart has constitutional rights to due process and fair trial. The record clearly
supports Mr. Kephart’s contention that he was convicted of a first offense with the parties’ full
knowledge of the prior conviction. Since the oral record has not been preserved by the courts,
Mr. Kephart is now subject to a felony prosecution. The State should not be allowed to benefit
from the lack of an oral record.

Based upon the foregoing, it is respectfully requested that the Court deny the admission
of the prior domestic battery convictions as a felony enhancement.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.
DATED this 8th day of February, 2017.

JEREMY T. BOSLER
Washoe County Public Defender

By /s/CHRISTINE BRADY
CHRISTINE BRADY
Deputy Public Defender
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CERTIFICATE OF SERVICE

I hereby certify that [ am an employee of the Office of the Washoe County Public
Defender and that on this date I served via electronic service, a copy of the foregoing

document, to:

MICHAEL BOLENBAKER
Deputy District Attorney

DATED this 8th day of February, 2017.

/s/ LINDA GRAY
LINDA GRAY

D49
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Code No. 4185

IN THE SECOND JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE WILLIAM A. MADDOX
-00o0-

STATE OF NEVADA,
Plaintiff,

Vs. Dept. No. 15

JOHN THOMAS KEPHART,

Defendant.
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TRANSCRIPT OF PROCEEDINGS
Motion
Monday, February 13, 2017

RENO, NEVADA
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RENO, NEVADA, MONDAY, FEBRUARY 13, 2017, 8:25 A.M.

-o00o0-

THE COURT: This is Case Number CR16-0298, State
of Nevada versus John Thomas Kephart.

This is time and place set for a hearing in
regards to prior convictions. I suppose it could make a
difference how it's characterized: as a ruling on
evidence, or as a suppression motion. I say that,
because I think the State has a right to appeal from a
subpression motion immediately. I don't know that you
have a right to appeal from a ruling on evidence until
after sentencing. So maybe you need to address that when
you get up.

It's your motion. Why don't the parties identify
themselves.

MS. BRADY: Christine Brady, on behalf of Mr.
John Kephart, who is present and out of custody.

MR. BOLENBAKER: Mike Bolenbaker, for the State.

MS. BRADY: Thank you, Your Honor. Initially
when I filed it, I'm thinking of this as a jurisdictional
issue.

Just to give you some procedures, a little bit of

background about how this case sort of made its way to
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trial. I was not initially on this case. It was maybe
back in 2015, initially, in Justice Court. It was
initially in Justice Court, late-2015. Mr. Kephart had a
private attorney. I don't have the details of what
happened in that case, so Mr. Bolenbaker can illtuminate
the Court on that. But that case -- I believe it was set
for a preliminary hearing and was ultimately dismissed in
Justice Court. And then an Indictment was filed, I
believe, in January of 2016.

THE COURT: February 24th, 201l6.

MS. BRADY: January 24th, 2016.

THE COURT: February.

MS. BRADY: February, 2016. And the Indictment
that was issued was Count I, domestic battery by
strangulation; and Count II, domestic battery, third.

Mr. Kephart, I don't know if he had private
counsel or -- there was some confusion about whether his
private counsel was still going to represent him.

But on June 5th, 2017, Judge Flanagan ordered for
the Public Defender's Office to represent Mr. Kephart.
Mr. Kephart appeared without counsel, it looks like, on a
hearing on May 11th, 2016.

And then I made my first appearance in the case

on June 22nd, 2016, at which time I was really working
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with Mr. Kephart to defend against the domestic battery by
strangulation. That was one of the main charges we
were -- that was Count I -- litigating.

On January 11lth, a week or so before trial, the
State filed an Information Superseding Indictment alleging
just the third domestic battery.

So the issue, from my analysis, is whether or
not, really, there's even -- A, whether there's
jurisdiction. And I think you addressed the
jurisdictional issue right before trial, but that's why I
was -- one of the reasons why I wanted to address this
before trial is, that I don't know what was presented to
the Grand Jury in terms of the priors. I don't know --
you know, the burden of proof 1is lower there. But there's
a jurisdictional issue as to whether or not this is really
a third domestic battery.

I'm looking at when I received the Information
Superseding Indictment. Of course now that I'm not faced
with a domestic battery by strangulation, I'm looking
through the priors and speaking with my client, I did
notice that in the prior he was represented by counsel in
his first -- now I'm going to talk a little bit about sort
of the procedure of him entering his plea.

His first plea that he entered, he had counsel,
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he was represented by counsel, and reviewed everything
together. Then another complaint was filed against him in
union, and it was for an incident that actually preceded
the one he had just pled to. And he did not have an
attorney for the second one.

And in speaking with Mr. Kephart, he indicated to
me that he was pretty much negotiating directly with the
D.A., and the D.A. was allowing him, in their
negotiations, for him to enter: A, a no-contest plea and;
B, that this would count as another first.

And in support of that, it does show on the
judgment of conviction for both of them, and for the
subsequent one where he negotiated a first, it shows
domestic battery, first offense.

And in his mind, he believed that the next one
would be a second. And so on that basis, Your Honor, I'm
asking for -- it is my argument that the second domestic
battery to which he pled, that actually occurred prior to
the first one to which he pled, does not constitute a
valid second domestic battery for enhancement purposes,
pursuant to the negotiations, and my client's
understanding at the time.

And I will reserve any rebuttal, Your Honor.

THE COURT: Mr. Bolenbaker.
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MR. BOLENBAKER: Thank you, Your Honor. I'm not
sure how to approach the evidentiary-versus-suppression
issue, so I guess I'11 leave that to Your Honor.

What I will say, though, is that I don't
understand how the defendant could not be on notice, when
he signed a waiver that specifically says that this
conviction and any other conviction can be used against
you to enhance. And it gives him a clear description of
what would happen if he was to get another conviction for
domestic battery.

In the misdemeanor level, the only difference
between a domestic battery first, and domestic battery
second, is the maximum penalties. The domestic battery
second carries, obviously, a one-year counseling, higher
jail time, higher fines, things of that nature.

And I think what's very clear from the minutes
from the second offense back, I think, in 2010, is that,
for whatever reason, the State at that time did not have
the prior offense. It's clear from the Court minutes, it
says he amends the charge to domestic battery first, as he
couldn't prove the prior domestic.

The Court, in its wisdom, wanted to make sure

that everybody knew that they had given a copy to the
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District Attorney's Office. It says there right in the
minutes. That clearly shows that there was no proof
issue, necessarily, on the charge; it was simply a matter
of an inability to actually prove up the prior offense, to
make it a second. So that's why it's reduced down to a
first. Not for enhancement purposes, but merely for
penalty purposes.

And I can tell you, I have a good feeling on
where the Nevada Supreme Court lies on this, because
there's two unpublished decisions, that I didn't put in my
motion, or response, because I don't think it's
appropriate to put unpublished opinions. But if you look
at these two decisions, they clearly make a distinction
between those that are specifically reduced for not only
penalty, but enhancement. And that's the Smith line of
cases, versus those that are simply reduced and are not
specifically reduced for penalty and enhancement.

I have copies up here. It's Kapetan versus
State, 126 Nev. 729, from 2010; and Tosh versus State, 385
P.3d 607, from 2016. I have copies, if you would like to
review them. And I have highlighted the relevant
portions. If I can approach.

MS. BRADY: I would like to see them. Can we get

another copy?
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THE COURT: We will mark them as exhibits. If
you could make three copies.

MR. BOLENBAKER: I think the way the Nevada
Supreme Court is handling these is changing. I think at
first they were not supposed to be used as precedent.

I believe that the Supreme Court rules have
changed now, and the decisions that are coming out now,
that are unpublished, are actually allowed to be cited.

But I *think it's a good direction on where they
believe -- the Nevada Supreme Court believes the
distinction lies, and that is that for a reduced charge
from a second to a first to be considered for a first for
an enhancement, it has to be specifically mentioned. And
that's clearly not in the minutes.

What is clear from the minutes 1is that they
simply just could not prove the prior, which all that
really does is just reduce the penalties.

That, combined with the idea that he signed a
waiver -- the whole purpose of the waiver is to put him on
notice. That's the whole idea of why we have in DUIs and
domestics: "Look at this waiver that shows you your rights
and what's going to hagpen to you in the future." That's
the whole point of waivers.

We don't have waivers on other misdemeanors. The

10
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only reason we have the waiver is for this exact reason:

so that an individual can't come in now and say, "Wait a
minute. I wasn't sure. I didn't know." And we can come
back and say, "Wrong. You had a waiver. You had a waiver

that clearly explained to you what the rights were, and
what the future was going to hold for you."

So I wish that we had the transcript. I tried,
and tried to get it. There was no transcript. I tried to
contact to find out who the D.A. was at the time. He's no
longer there. So, I mean, I did make efforts to try and
dig deeper into exactly what happened.

But I think it's clear from the minutes that this
was not expressly reduced for enhancement purposes, which
is, I think, what is required under the Speer line of
cases, and what I have here in the Tosh and the Kapetan
decisions.

THE COURT: The problem I have on that argument
is that they consistently go through, if you look at --
and I'm looking at Exhibit 2. And at first, after I read
the cases that you cited, I thought: "Well." But if you
look at the criminal complaint, they specifically go
through and scratch out -- it was originally charged
domestic battery, with one prior conviction within the

last seven years, and they scratch it out and put "first
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offense."” And it's initialed by Smith -- I think was his
name -- the Deputy DA. And that's on page 1 of the
complaint.

And then if you look on the second page of that,
he goes through and scratches out -- I guess the second
page -- scratches out the section that says, "Further, the
said defendant has committed a like offense," blah, blah,
blah, blah. And they put a square box around it and
scratch that out, and then write out. And then the Deputy
DA initials that. And they have got the prior conviction,
they set it forth there, but he scratches it out.

And then you get down to the -- when he gets
sentenced -- no, the plea, and they scratch out "second"
and put "first" again, next to his initials.

And then if you go back up to page -- if you look
at the judgment of conviction, the Judge says he's guilty
of the first offense. Domestic battery, first offense, on
the very first page, and sentences him to a first-offense
punishment.

So it's pretty clear that everybody in that
courtroom considered this to be a first offense, and --

MR. BOLENBAKER: The way I respond to that is:
What else would they call it? If you don't have the prior

conviction, that's the normal nomenclature then for it to
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be considered a first offense.

I think what sometimes happens is, is the State
has the burden in a lot of things in criminal law; right?
Burden of proof, to prove beyond a reasonable doubt.

THE COURT: They did not have the burden.

MR. BOLENBAKER: But this 1is actually one thing
where it says it has to specifically state that it was
limited for enhancement.

And, actually, I'll change my opinion on this.
But this Tosh, this actually does refer to it as a
suppression issue, if you read this.

But that's the one thing that it says, is that it
has to specifically say it's limited, which is the
opposite of what we would normally think in these kind of
situations.

Normally we would think: Well, if there was
ambiguity, we side with the defendant. Which is actually
not what they say here. They actually say it has to
specifically be limited for enhancement purposes.

And they actually make the distinction here:
"Entering a plea in this Tosh case, specifically
permitting the defendant to enter a plea of guilty --
however a plea agreement is reached, does not include an

understanding the underlying conviction cannot thereafter

13
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be used for enhancement purposes, the conviction may be
used for such purpose without violating the plea
agreement, regardless of the official designation of the
prior offense."

And that's exactly what you're concerned about.
The exact thing that you're talking about is -- you're
concerned because it says "first offense."

This case tells you what the Nevada Supreme
Court -- the Appellate Court says that the actual
designation of "first offense" is not what they're looking
at.

What they're looking at is: Was that agreement
specifically limiting the State's ability to enhance it?
And that's not in the record.

I think we can all agree that there's nothing in
there that says -- from the minutes -- that this
conviction is hereafter specifically limiting the State
from using another conviction for a third offense. 1
don't think anybody could argue that. That's not in the
minutes.

What this case says is that actual designation
and what you're concerned about is not what they are
looking at.

What they're looking at is: Is there any

14
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language that says that the State was specifically
limited, as part of the plea bargain, from going back in
and charging the next one as a third? And that's not in
there. And that's what these line of cases say, because
it falls under that Speer line, not the Smith line.

So I think we can see where the higher courts are
looking at it. And I think it's the appropriate way to
look at it, because this is -- what we have to do is find
out: Was it specifically limited? And we don't have that
information here. And, thereafter, that, combined with
the idea that he signed a waiver, that clearly puts him on
notice. And that's what we're really concerned about is:
Was he on notice? -- and he was -- then this is a third
offense.

THE COURT: Let me read your cases here.

MS. BRADY: And may I respond?

THE COURT: Yes. Let me read these cases.

MS. BRADY: I will read them, too.

THE COURT: Have you read it?

MS. BRADY: I'm almost done. Thank you, Your
Honor .

May I have a couple more minutes?

THE COURT: Yes.

MS. BRADY: Yes, I have, Your Honor.

15
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THE COURT: Go ahead.

MS. BRADY: Thank you.

THE COURT: They remanded this one case back, to
allow the defendant to create a record.

MS. BRADY: Correct.

THE COURT: I don't know if you planned on
calling the defendant as a witness this morning or not.

MS. BRADY: Yes, Your Honor. But if I could
respond also to the State. So the State, Mr. Bolenbaker,
says he personally could not see how Mr. Kephart failed to
be on notice, because of the written waiver that he
signed.

However, as you will notice on the written
waiver, it indicates the penalties also for a second DUI.
It indicates the penalties for a first DUI, a second DUT,
and a third DUI.

So the waiver itself does not put him on notice
specifically that this instance is that the next one will
be a third DUI. It does not put him on notice.

If it was a waiver only saying that the next one
is a felony, then the State could say, "I see no way that
he's not on notice."

But in this case, he's on notice for first,

second, and third. And it was his understanding that the
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next one would be a second.

Secondly, in terms of this case that Mr.
Bolenbaker provided, the unpublished decision, Sheldon
Tosh versus the State of Nevada, it states that -- and I'm
reading on page 1, and I'm trying to look where the
specific cite is -- in the second column, about a third of
the way down, or an eighth of the way down, on the first
paragraph -- this Court has concluded that a second DUI
conviction obtained pursuant to a guilty plea entered
under an agreement specifically permitting the defendant
to enter a plea of guilty to a f%rst DUI offense, cannot
be used to enhance a third DUI offense to a felony,
because doing so would violate the agreement under which
the guilty plea was entered, and would frustrate the
reasonable expectation of the parties.

And here, Mr. Kephart's reasonable expectation
and his negotiation was that he was entering another to a
first, and that the next one would be a second.

On page 2 of this unpublished opinion, at the
section at Star 2, going down again about two sentences:
In Tosh, there was no written plea agreement on the record
regarding Faulkner's conviction. However, in this case,
the amended complaint, with crossing out the second and

putting "first" on the actual judgment of conviction that
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Mr. Kephart and the Judge signed, those two things
together, combined, constitute written proof that this was
negotiated to a first, and that the next one would be a
second.

The other statement is that Mr. Bolenbaker
indicated that the minutes don't reflect that this was
specifically negotiated to another first for enhancement
purposes; however, I want to note that I also made efforts
to try to get any transcripts or any recordings -- my
office also made those efforts -- and we had the same
experience that Mr. Bolenbaker came across.

I will note that the minutes are not transcripts.
So to the extent that we cannot definitively say, without
actually hearing the transcripts, what was said. The
minutes are a summary, and maybe they would incorporate
everything, but minutes don't always incorporate every
detail of conversations. Transcripts do that.

And we don't have access to the transcripts, so
it's going too far to say that, Your Honor. To rely on
the minutes alone is saying that this was not negotiated
to a first for enhancement purposes is not
constitutionally valid, because we don't have official
transcripts that are in the Court record and that are

official and reliable, for enhancement purposes.
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And then again on page 2, it does say it was
remanded back for Tosh to have the right to testify.
So I would 1like to call Mr. Kephart to the stand.

THE COURT: If you could come up and be sworn.

JOHN KEPHART,
called as a witness by the Defense,
who, having been first duly swotrn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MS. BRADY:

0 Could you please state your name and spell it for
the record.

A John Kephart: J-o-h-n K-e-p-h-a-r-t.

Q Who did you negotiate with for the domestic
battery from 20107

A It was the D.A.

Q And what was your understanding of the
negotiations?

A My understanding of the negotiations is they
didn't want to take it to trial, so they offered me a
first domestic battery instead of taking it to trial.

So like I -- they just offered me a fine, and

19
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pretty much just a first domestic battery. That's

Q And what was your understanding -- if you were to
get another one, another domestic battery, what was your

understanding as to what level domestic battery that would

be?

A I was under the understanding that it would be a

second.
MS. BRADY: No further questions.
THE COURT: Mr. Bolenbaker.
MR. BOLENBAKER: If I may approach.

THE COURT: Yes.

CROSS EXAMINATION

BY MR. BOLENBAKER:

it.

o) Do you recognize this document right here?
A I recognize my signature, my initials on the
document. I don't -- I mean, this has been almost

10 years ago, so I don't recognize this document.
Q So it's been a while, so your memory might

little hazy?

be a

A Well, I mean, do you remember 10 years ago like

every sort of papers you signhed?
0 Well --

THE COURT: He gets to ask the questions,

Mr.
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Kephart.
BY MR. BOLENBAKER:

0 First of all, it's not 10 years ago; right? It's

from 20107
A Seven years ago.
o) But you just said yourself your memory 1is a

little about what happened --
MS. BRADY: Objection. That's overstating. He
did not say his memory was hazy about what happened; he
said he didn't recognize all the specifics of that
particular document.
THE COURT: The objection is overruled.
BY MR. BOLENBAKER:
Q So you agree with me that your memory was a
little hazy?
MS. BRADY: Objection. Again,
Mischaracterization.
THE COURT: Ask him what his memory 1is, then.
"What is your memory?"
BY MR. BOLENBAKER:
0 What is your memory?
A I remember going to Court that day, and they
didn't want to take it to trial because like me and my

girlfriend got in an argument that day, and like that was
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it. So they're just like if you just plea out to

a first,

we'll just let this go a fine. And I'm like, "All right.

That's fine."

0 You wanted the lesser penalty; correct?

A For sure. I mean, like, at the same time I

didn't want to go to trial over this, you know.

Q Sure. So they offered you what would have been a

lesser penalty,; correct?
A Well, yeah, but --

Q The answer 1is yes or no.

A Somewhat, I guess. Like I would have went to

trial over 1it, but --

o) Let me ask a question -- yes or no. You wanted a

lesser penalty; correct? Yes or no?

A I don't feel l1like I can answer it with a
yes-or-no answer.

0 You have a hard time answering the questi

I ask; right?

A Sometimes.

0 In fact, during the actual jury trial in
case, you refused to answer some of my questions,
you?

A Yes.

Q Now, let me show you this document again.

ons that

this

didn't

Do you
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recognize this document? Yes or no?

MS. BRADY: Objection, Your Honor. Asked and
answered. He's now harassing the witness.

THE COURT: Overruled. He's not even close to
harassing.

THE WITNESS: I don't remember that document.
BY MR. BOLENBAKER:

Q So you don't remember. But you do recognize your
initials on it; correct?

A Yes, sir.

0 And you recognize, then, that you would have read
the document if you put your initials on it; correct?

A Maybe. I don't know.

Q You don't remember, either, do you?

A I mean, sometimes I sign stuff because -- oh,
just sign this, and I'1l1l sign it to get it out of the way,
you know. It's like I pled to a first domestic, so I
just --

Q Do you remember signing this document? Yes or
no, Mr. Kephart?

A I don't remember signing the document, but --

0 It's your testimony that the one thing you do
remember is, after all this has happened, that you were

specifically limited in the ability of the State to
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enhance the next conviction to a felony. That, you have a

great memory of; is that correct?

A Yes. Yes, I represented myself on that case.

0 But your memory about everything else regarding
the negotiations you don't have a memory of; correct?

A Well, like --

Q Yes or no?

MS. BRADY: Objection. Wait. Objection. What
was the question?

THE WITNESS: I don't understand that.

THE COURT: Mr. Kephart, wait a second now.

MS. BRADY: What was the question?

THE COURT: When he asks you a question, if you
can, answer it yeé or no. If you can't, then say you
can't answer it yes or no.

THE WITNESS: I can't answer it yes or no.

MS. BRADY: Objection. It's a confusing

guestion. I don't even understand what the question was.

BY MR. BOLENBAKER:

0 Let me show you this. Can you read this part out

here, right here? Number 1, can you read that?
THE COURT: Out loud, or to himself?
MR. BOLENBAKER: Out loud, please.

MS. BRADY: May I see what he's reading, Your
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Honor? The D.A. didn't -- may I approach?

MR. BOLENBAKER: It's from the waiver.

MS. BRADY: May I approach?

THE COURT: It's the first line.

BY MR. BOLENBAKER:

Q If you could read Number 1.

A It says: "I understand the State will use this
conviction as any other prior conviction from this or any
other state which prohibits the same or similar conduct to
enhance the penalty for any subsequent offense.”

0 Do you understand that?

A No. I mean, kind of.

0 Do you understand that you had another domestic
battery conviction at the time, from 20107

A Yes.

Q And this actual paragraph here is actually
bolded; right? 2, 3 and 4 are not bolded, but the 1 is
bolded. Would you agree with me on that?

MS. BRADY: Objection. Let me see. I don't see
anything bolded here. What's botded? Are you talking
about -- that's not bolded. What are you talking about?

MR. BOLENBAKER: The waiver; it's bolded.

MS. BRADY: It's not bolded. Objection.

MR. BOLENBAKER: Take a look.
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MS. BRADY: I don't see where that's bolded.

THE COURT: What number?

MR. BOLENBAKER: Number 1, where it specifically
says that this conviction or any other conviction could be
used for enhancement purposes.

THE COURT: I can't tell from that one whether
it's bolded or not.

BY MR. BOLENBAKER:

Q But you see it, you read it, and these are your
initials on the bottom; correct?

A Those are my initials.

0 A1l right. You'd also agree with me -- did you

have a chance to look at the Court minutes from 20107

A No.
0 You did not review them?
A No.

MS. BRADY: I did not give him the Court minutes,
Your Honor. There would be no reason why a defendant
would have copies of the Court minutes.
THE COURT: Well, show them to him now.
MR. BOLENBAKER: I have them somewhere.
BY MR. BOLENBAKER:
0 I'd 1Tike to show you the Court minutes.

MS. BRADY: And I would object to trying to
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impeach him according to the Court minutes. Again,
because they are not official transcripts, and they do not
indicate what people's statements and conversations were.
They are summaries.

MR. BOLENBAKER: I think the Clerk of the Court
might take offense to that, but --

THE COURT: I understand that, but you can ask
him questions, and you can object to some of the
guestions, but he can answer.

MS. BRADY: I think the Clerk of the Court would
know exactly what I'm talking about.

BY MR. BOLENBAKER:

Q On the bottom of that page, tell me where it says
that this conviction specifically limits the State's
ability to use that conviction as an enhancement.

MS. BRADY: Objection. These aren't transcripts.

THE COURT: Let him read it. He's asking him if
there's anything in the minutes that say that; that's all
he's asking.

MS. BRADY: What is the relevance of asking the
client what's in the minutes, when he's not responsible
for the minutes, never saw the minutes? What does Mr.
Kephart have to do with the minutes?

MR. BOLENBAKER: Your Honor, I believe he's
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perjuring himself by making up a conversation that
happened, and I'm just simply --

MS. BRADY: Objection.

THE COURT: Let's move forward. I can sort this
out. We don't have a jury here. I'm pretty sure the
Court Reporter doesn't care what you guys are saying,
unless you say it fast. So let's move forward. Answer
the question. Do you see anything in there?

THE WITNESS: I really don't understand this
document at all.

MR. BOLENBAKER: Okay. No further questions.

THE COURT: Mr. Kephart, were you arrested on
this charge?

THE WITNESS: Yeah.

THE COURT: So you were arrested, you're in jail,
and you get bailed out, I assume?

THE WITNESS: Yes.

THE COURT: And then what happened after that?
What happened after you were arrested and bailed out? You
went back to Court?

THE WITNESS: Yeah, we each went back to Court,
and --

THE COURT: Did you have an attorney?

THE WITNESS: No.

28

077



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

THE COURT: Now, you had one the first time. Why

didn't you get one the second time?

THE WITNESS: I didn't have enough funds.

THE COURT: Did anybody advise you you had a
right to an appointed counsel?

THE WITNESS: No. I mean, 1like they advised me
that I had counsel; but, at the same time, they're like,
"Well, we just want to give you a first on this." So I
was like, "Okay." You know what I mean? Me and my
girlfriend just got in argument for me going fishing, and
that was it, you know.

THE COURT: The same girlfriend we had here?

THE WITNESS: Yes -- no, no, a different
girlfriend. It was my daughter's mother.

THE COURT: So you only appeared in Court twice?
Well, how many times did you appear in Court?

THE WITNESS: Once.

THE COURT: And you had discussions with the
Deputy DA in this case prior to entering a plea?

THE WITNESS: Yes.

THE COURT: What did he say?

THE WITNESS: He just told me that they wanted to

drop it down to a first, because they didn't want to take

it to trial, because they felt there wasn't enough
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evidence

to convict me

in a trial. So they're like,

"Well, we'll give you a first on this." And I'm like,

"All right. I'1l1l will

place?

take a fTirst." You know?

THE COURT: And where did this discussion take

THE WITNESS:

It was in a room just right down

the hallway from the courtroom.

happened

the D.A.

THE COURT: And then you said, "Okay." What

after that?

THE WITNESS:

I want step-by-step.

We just went into the courtroom and

told the Judge that they wanted to give me a

first, because of the lack of evidence of anything going

on.

So I was like

-- they told the Judge, and the

Judge usually agrees with the D.A. you know? So it's like

whatever sentencing the D.A. suggests, usually the Judge

agrees Wi

th. So they'

re like, "Well give you a first."

So it was pretty much a fine, and I signed a bunch of

paperwork.

for this.

THE COURT: D

THE WITNESS:

id you have to get counseling?

Yes.

THE COURT: So you have done it once before?

THE WITNESS:

I have only done counseling once
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THE COURT: Well, you had one prior to this,

though.

THE WITNESS: Yeah. That's the only thing I did
counseling for. I didn't have extended counseling because
of this.

THE COURT: Does anybody have any more questions?

MS. BRADY: I do.

REDIRECT EXAMINATION
BY MS. BRADY:
Q So the two happened within a similar period of

time; correct --

A Yes.

Q -- With the same person?

A Yes.

Q And almost an ongoing situation with you and her

having arguments?

A Yeah, for sure.

Q Is it fair to say that because they happened so
closely, they just combined the counseling and all of that
into one?

A I mean, I don't think so, because like in the
second one, nobody could find me doing anything wrong.

But, I mean, I was arrested anyway on it, you know what I
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mean? So I don't feel that they combined anything on it,
you know? They just gave me a plea bargain instead of
going to trial over it for a first.

MS. BRADY: No further questions.

THE COURT: Anything more, Mr. Bolenbaker?

MR. BOLENBAKER: Briefly.

RE-CROSS EXAMINATION
BY MR. BOLENBAKER:

0 When were you arrested on this case?

A Over a year-and-a-half ago, probably. It seems
like a year-and-a-half ago.

o) And you would agree with me that at no point
between you being arrested, until approximately a week
before this trial, did any issue ever come up about you
being charged with domestic battery, third offense?

A When I was‘first arrested, that's what they told
me: That I was charged with a third.

Q And it's not until a week before trial. So you
had been charged with domestic battery, third offense, for
a year-and-a-half; correct?

A Yeah.

MR. BOLENBAKER: No further questions.

MS. BRADY: Just to respond.
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FURTHER REDIRECT
BY MS. BRADY:

Q Your Count 1 was domestic battery by
strangulation; correct?

A Yes.

Q Most of the conversations, and the defense, was
geared around the domestic battery by strangulation;
correct?

A Yes.

0 And it wasn't until the week before trial that
you were arraigned on the Information Superseding

Indictment charging only the third domestic battery;

correct?
A Yes.
THE COURT: You can step down.
(The witness was excused.)
THE COURT: Mr. Bolenbaker, did you have anything
else?

MR. BOLENBAKER: No, Your Honor.

THE COURT: Anything more?

MR. BOLENBAKER: Just to clarify, he was charged
with domestic battery, third offense, the entire time, as
well, and strangulation. We just made a strategic

decision to just go with domestic battery, third.
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THE COURT: I've read the plea in this case.
Anything more?

MS. BRADY: No, Your Honor. I'd submit the
matter to you.

THE COURT: You know, this is really difficult.
I came here today with the intent of suppressing. When I
say "suppressing," that's why I asked that question,
because I think there's different rules in terms of the
State's right to appeal, depending whether it's an
exclusion or suppression.

I will treat it as a suppression hearing. The
reason I'm doing that is because I'm going to grant the
suppression. And I'll tell you why. I have read these
cases.

I think you're right, Mr. Bolenbaker, that once
you present evidence rebutting the initial Motion to
Suppress, the burden shifts back to the defendant to prove
that it was some kind of agreement that it would only be
treated as a first, and so then the State is going to have
to comply with its agreement.

But in this case, I sit here -- if everybody has
tried to get a copy of the actual record -- and I can't
ignore my own experience, both as a prosecutor and as a

defense attorney 1in small counties, which is primarily
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where I have practiced most of my career.

Keep in mind that I was a prosecutor for
16 years, and I suppose half my time was spent defending
criminal defendants for 10 years. I have been a Judge for
about 11 now. But I know how these go.

And.I can tell you how they went in Virginia
City, when I was District Attorney up there, just not too
long ago.

You get in there, you're not sure -- and I'm
talking from the state of mind of the prosecutor -- if you
have that much, or enough evidence to go forward on the
domestic battery, and you've got it charged as a second;
and so you threaten to proceed on the second, in hopes of
getting a plea to the first.

And no one really thinks about whether or not the
first can be enhanced, or not enhanced, or anything else.
But you're basically saying, "Look, we'll give you a
second first."

And once there's an agreement, then the Court
slaps down a bunch of forms that it has, to be signed, and
the defendant signs them. And you have a non-lawyer judge
telling a non-lawyer, who's not represented by counsel,
what rights he's giving up.

First of all, the fact that we don't have a
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record of this is not the defendant's fault, it's the
State's fault. If they didn't preserve one, then if what
he's saying is true and there is some evidence of that
somewhere in the record, it's not his fault that he can't
get it. It's the State's fault that he can't get it. And
whether you want to or not, you represent the State, Mr.
Bolenbaker.

The second problem I have with this, and the
decisions I'm reading by the Nevada Supreme Court, is, I
have always understood and was very comfortable with it
while I was a prosecutor, and availed myself of it a
number of times when I was a defense attorney, with the
idea that the State bears the burden, and that seldom, if
ever, should it be shifted. And in this case, I don't
know what the intent of the parties were.

In situations like this, a written plea agreement
is not going to be prepared. And, as a matter of fact, up
until not too many years ago, most jurisdictions didn't do
plea agreements, and I think there's still some that don't
do them in Justice Court and Municipal Court.

So I just can't agree with the idea that when
there's a lack of evidence, that that somehow or another
inures against the defendant.

And so I'm going to exclude -- or suppress the
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prior convictions, treat this as a misdemeanor.

You have, I believe, Mr. Bolenbaker, two days,
when I suppress something, to file a notice of intent to
appeal.

This would be, in my opinion, an excellent case
for the State to appeal. And I don't know if they make
you write your own opinions or not.

MR. BOLENBAKER: We'll see.

THE COURT: But it would be an excellent case to
appeal. And maybe we'll get a published opinion where the
Supreme Court gives us some guidance on this issue,
because I don't feel guided, and I'm applying the
principle that the State bears the burden. And in this
case, in more than one instance, it hasn't met that
burden. One, there's no record in this case.

And had he been represented by an attorney, and
the attorney had failed to prepare a plea agreement, I
would be more comfortable in dealing with your arguments,
Mr. Bolenbaker.

Would you let me know if you don't argue an
appeal, and we need to set the sentencing on this?

MS. BRADY: Your Honor, I belijeve we have a
sentencing date set already.

THE COURT: Do we? Well, it will be vacated if
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he appeals.

Another thing I would like the parties to find
out is: I'm sure down in Justice Court they put them on
probation, which if I sentence him to a misdemeanor, he's
going to get some jail time, but he's also -- I'm going to
have a probation tail. And given that, I need to know who
I would order to supervise him. Do you have a probation
department here in Reno?

MR. BOLENBAKER: Well, a few things. I'm not a
hundred percent sure I'm going to appeal. I'1ll probably
go to my superiors and see what they want to do. That's
the first thing I've got to figure out.

Secondly, I think, as it stands right now, that
it is a misdemeanor, the appropriate thing would be to
remand it back to Justice Court for sentencing.

But if you can do it here, you obviously have
jurisdiction. They do have a Department of Alternative
Sentencing down in Justice Court, and that would be the
one that would supervise him.

THE COURT: Are they the ones that supervise a
Justice Court sentencing?

MR. BOLENBAKER: Correct. So that's who you
would give that power to, to supervise him, not the

Division of Parole and Probation, but the Department of
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Alternative Sentencing.

What I want to make clear, though, it is your
ruling that the prior conviction specifically limited the
State's ability for enhancement purposes. I think that's
the language they're looking for.

THE COURT: Yes.

MR. BOLENBAKER: So that's what I think that we
would need.

And then I don't remember what day we had for
sentencing.

THE COURT: I think you have to -- if I'm
treating this as a suppression, that might not be a bad
issue for the Supreme Court, if this is an exclusion or
suppression. Because I think if I'm excluding it, you
would not be able to appeal until I sentence. If 1
suppress it, I think you have two days to file a notice of
appeal and --

MS. BRADY: Or a jurisdictional issue, even.

THE COURT: Could be, yes.

MS. BRADY: Can I clarify? I interpreted your
ruling a little bit differently than what Mr. Bolenbaker
just characterized: As you not making a finding in terms
of specific language, but in terms of the language --

really, the specific language being absent, and there
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being enough evidence to support that there is a
negotiation.

THE COURT: The parties treated the July 29th,
2010 conviction as a first. And if I understand what the
Supreme Court is starting to say now is that unless
there's some evidence that specifically shows that they
intended for that not to be used for the purposes of
enhancement, then it can be enhanced.

However, in this case, we have a lack of evidence
as to anything, because we don't have a transcript, which
is not the defendant's fault.

Because of the circumstances, and the way this
plea was entered, he wasn't represented by counsel, and so
there was no written plea agreement prepared. Had there
been, it would have been an easy call. But in this case,
there wasn't.

And it looks like, from reading these two cases,
the Supreme Court is saying: Well, once you show -- at
some point the burden shifts to the defendant to show that
it wasn't going to be used for the purposes of
enhancement.

It looks like the two cases that were cited, that
are reported, in one instance they say, "We're going to

make the State comply with an agreement that it's made,
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not to use it for enhancement.”

But then the next case says that we want specific
proof, which the defendant has to bring forward, if you
don't have a plea agreement, that that was the case.

We don't have that here, but I'm finding that
it's not the defendant's fault that we don't have a better
record than what we do, because we can't get a transcript
of the entry of plea in this case.

Plus, he wasn't represented by counsel. So I
don't know very many defendants that prepare plea
agreements.

And I know exactly how this happened. He shows
up, the State goes to him and says, "Look, we'll let you
plead to a first. You'll get the first punishment, not
the second punishment. And in return, if you do that --"
that's the quid pro quo.

I don't know whether there was any discussion of
it being used to enhance. The forms that we have -- I
know how those forms get -- the Clerk puts something in
front of the defendant it wants signed, and the defendant
signs it, and it advises him of it. But he's not
represented by counsel, so nobody's really telling him

what any of it means. So that's where I have a hard time

with this.
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But what I'm finding is that there wasn't a
record to indicate one way or the other. And it's not the
defendant's fault that record doesn't exist.

You prepare an order. You prepare a written
order --

MS. BRADY: Okay.

THE COURT: -- and give it to Mr. Bolenbaker.

And I suppose that will give you more time to decide
whether you plan on appealing this or not.

MR. BOLENBAKER: Okay. Once the order comes in,
I have two days from then?

THE COURT: Yes. I'm pretty sure, if you look at
that, I think there's a section -- you know, there used to
be a section. Well, probably three or four years ago
there was a section there that allows the State to appeal
from a suppression to the Supreme Court.

I'm not sure what the consequences are if I go
ahead and sentence him and then you appeal from that. I
don't know if that fixes the amount of punishment he'd get
or not.

MR. BOLENBAKER: It seems cleaner and makes more
sense to do it before he gets sentenced, because that's
really what the issue is, is a sentencing issue. So to

me, it makes sense to do it beforehand. And he's out of
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custody, so it's not like he's really being prejudiced or
anything in any way.

THE COURT: No. So prepare an order, lodge it
with the Court, and e-mail me a copy and e-mail Mr.
Bolenbaker.

IT I don't get any objections from you within
five days of that time -- so basically, once you've gotten
it, you've got five days to make any bbjections you have
to what she's saying the order should be.

MR. BOLENBAKER: Okay.

THE COURT: Anything more?

MR. BOLENBAKER: No. Thank you, Your Honor.

MS. BRADY: No. Thank you, Your Honor.

THE COURT: That will be the order of the Court.

The two cases that you lodged with the Court,
those will be marked as an exhibit.

(The proceedings were concluded.)
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STATE OF NEVADA )

) SsS.

COUNTY OF WASHOE )

I, RANDI LEE WALKER, Official Reporter of the
Second Judicial District Court of the State of Nevada, in
and for the County of Washoe, do hereby certify:

That as such Reporter, I was present in
Department No. 15 of the above court on said date, time
and hour, and I then and there took verbatim stenotype
notes of the proceedings had and testimony given therein;

That the foregoing transcript is a true and
correct transcription of my stenotype notes of said
hearing to the best of my ability.

DATED: At Reno, Nevada, this 24th day of March,

2017.

/s/ Randi Lee Walker

RANDI LEE WALKER, CSR #137
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Background

Mr. Kephart was convicted of a misdemeanor First Domestic Battery on
May 19, 2010 for an offense that occurred on or about November 28, 2009 in
Humboldt County, Nevada, pursuant to negotiations. Mr. Kephart was
represented by counsel and signed an Admonishment of Rights.

Mr. Kephart was convicted of another misdemeanor First Domestic Battery
on July 29, 2010 also in Humboldt County, Nevada, pursuant to negotiations for
an offense that occurred on or about June 3, 2010. During the proceedings in this
case, Mr. Kephart represented himself in proper person, negotiated directly with
the State and entered his plea and was sentenced as a proper person without
counsel. The available record relating to the July 29, 2017 conviction includes the
Complaint, a Judgment of Conviction and minutes which are not a verbatim
account of what was aaid, but instead briefly summarize the various proceedings
and actions held throughout the case.

The instant case was first brought against Mr. Kephart in Sparks Justice
Court by way of a Complaint filed on September 30, 2015 alleging one count of
Domestic Battery by Strangulation. Mr. Kephart was represented by private
counsel. An Amended Criminal Complaint was filed in Sparks Justice Court on
December 2, 2015, adding a second count of Domestic Battery, a felony, for having
been previously convicted of two other Domestic Battery offenses within seven (7)
years. A Preliminary Hearing was set for February 3, 2016 and was dismissed by

the State without prejudice on February 3, 2016 due to the absence of witnesses.
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The State then sought prosecution via a Grand Jury Indictment. The
Grand Jury indicted Mr. Kephart on Count I' Domestic Battery by Strangulation
and Count II: Third Domestic Battery. On May 11, 2016, the Court appointed the
Washoe County Public Defender’s Office to represent Mr. Kephart, after he
previously appeared in court without counsel. Negotiations in the case were
unsuccessful and a jury trial was set for January 17, 2017.

On January 11, 2017, the State filed an Information Superseding
Indictment, charging Mr. Kephart with the one count of Domestic Battery, a
violation of NRS 33.018, NRS 200.486, and NRS 200.481, dropping the element of
strangulation and now prosecuting as a felony solely due to the two prior
Humboldt County Domestic Battery convictions mentioned above.

On January 12 2017, Mr. Kephart, by and through counsel, filed an

Ogtjection to Admission of Prior Convictions as a Felony Enhancement and Motion

*

to Dismiss. Mr. Kephart requested the Court deny the admission of the prior -

domestic battery convictions from Union Justice Court, Humboldt County,
Nevada, for felony enhancement purposes.

On January 17, 2017, before the jury was seated, the Court orally addressed
the Defendant’s objection to the prior Humboldt County convictions. The Court
found it had jurisdiction to preside over the case regardless of whether a guilty
verdict would ultimately result in a misdemeanor or a felony conviction. This
Court did not dismiss the case and further held the issue of enhancement based on

prior convictions is a sentencing issue and may be moot if Mr. Kephart is
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acquitted. As such, this Court gave the State leave to respond to the Defendant’s
motion in the event of a guilty verdict.

The trial concluded on or about January 19, 2017, wherein a jury found Mr.
Kephart guilty of Domestic Battery.

On January 25, 2017, the State filed its Response to Objection to Admission
of Prior Convictions as a Felony Enhancement and Motion to Dismiss. The Mr.
Kephart filed his Reply and the matter was submitted for consideration on
February 8, 2017, A hearing on the matter was held on February 13, 2017.

Discussion

It is:the finding of this Court that to admit Mr, Kephart’ s prior 2010
Domestic Battery go_nﬁctions from Humboldt County, Nevada to enhance his
instant conviction to fé’l,ony would offend the spirit of constitutional principles of
Due Process and: _Noticé‘e in accordance with Nevada Supreme Court precedence in
the line of cases relating to Stafe v. Smith, 105 Nev, 293, 298, 774 P.2d 1037, 1040
(1989) and Speer v. State, 116 Nev. 677, 5 P.3d 1063 (2000).

The records demonstrate Mr. Kephart was convicted for two prior Domestic
Battery offenses in 2010. Both Judgments clearly show that each of those
convictions is within three months of each other and both are entered as “First
Domestic Battery” convictions. The record also establishes both 2010 Domestic
Battery convictions were for offenses that occurred within seven years of the
instant offense, The question in dispute is whether the second Domestic Battery

conviction in 2010 was specifically negotiated by the parties as a misdemeanor
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“First Domestic Battery” for enhancement purposes; meaning there was an
agreement that a subsequent Domestic Battery within seven years would only be
enhanced to a misdemeanor Second Domestic Battery rather than a felony.

In his motion, Mr. Kephart argued that, under Smith v. State, a conviction
is not admissible as an enhancement if the conviction was the result of
negotiations. Mr. Kephart asserted that his prior Domestic Batter convictions may
not be used to enhance a the current conviction “to a felony where the second conviction was
obtained pursuant to a guilty plea agreemeiit specifically permitting the defendant to enter a
plea of guilty to first offense... and limiting the use of the conviction for enhancement
purposes.” Speer v. State, 116 Nev. 677, 680, 5 P.3d 1063, 1065 (2000).

Moreover, at the hearing on February 13, 2017, Mr. Kephart testified under
oath that he was not on notice that the next Domestic Battery conviction would
result in a felony, with mandatory prison time. In this way, he further asserts,
that a felony enhancement contradicts his understanding of the prior plea
negaotiations.

The State responded in opposition that the above rule does not apply where
there is no plea agreement explicitly limiting the use of the prior conviction for
enhancement purposes. Id. at 679-80. State argues Mr. Kephart signed an
Admonishment of Rights as part of his July 29, 2010 plea, which put him on notice
that his July 29, 2010 conviction would be used for enhancement purposes. For
the reasons stated below and because Mr. Kephart was representing himself in

proper person when he signed the Admonishment of Rights for his July 29, 2010
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plea, this Court rejects the State’s argument that Mr. Kephart was sufficiently put
on notice that his July 29, 2010 conviction would be used for felony enhancement

purposes.

This Court recognizes the rule created by the Smith and Speer line of cases is not
applicable in the absence of a plea agreement limiting the use of the prior as an
enhanéement. The Nevada Supreme Court opined, “Our decisions in Crist, Perry
and Smith were based solely on the necessity of upholding the integrity of plea bargains and
the reasonable expectations of the parties relating thereto.” Speer v. State, 116 Nev. 677, 680,
5P.3d 1063, 1065 (2000). Also, this Court’s understanding of the Nevada Supreme
Court’s decisions are that, onge the State demonstrates evidence regarding the
parties’ specific negotiations for future enhiancements, the burden shifts to the
defendant to show it wasn't going to be used for the purposes of a felony
enhancement. The purpose behind this is to ensure the State complies with
negotiated agree-men,t,é not to use a specific prior for a felony enhancement.

In Kephart’s case, there is not a record to indicate one way or the other.
We don't have a transcript, which is not the defendant's fault. Both the Deputy
District Attorney for Washoe County sand the Deputy Public Defender for
Wasghoe County in the instant case contacted the court in Humboldt County,
Nevada in an attempt to obtain a transcript and/or a recording of the hearing
related to the July 29, 2010 Domestic Battery conviction. Humboldt County
informed both parties that there were neither transcripts nor recordings.

What we have are two prior 2010 misdemeanor judgments within a few

months of each other that clearly indicate “First Domestic Battery.” We also have

the June 4, 2010 Criminal Complaint, which serves as the basis for the July 29,
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2010 conviction. In that Criminal Complaint, the prior conviction is notably
crossed out in both the title and body of the document. The court record
sufficiently provides enough evidence suggesting the parties were fully aware of
the prior May 19, 2010 conviction prior to allowing Mr. Kephart to plead to a First
Domestic Battery on July 29, 2010.

As previously noted, Mr. Kephart was not represented by counsel on July
29, 2010, and there was no written plea agreement prepared. Had there been a
written plea agreement, this decision would have been an easy call, but there
wasn't one. This Court observes that proper person Defendants do not typically
prepare plea agreements. What tends to happen is that the Defendant shows up,
the State negotiates with him and says something to the effect of, "Look, we'll let
you plead to a first. You'll get the first punishment, not the second punishment.”
Then, the Clerk puts something in front of the Defendant to sign, he signs it.
However, the Defendant is not represented by counsel, so nobody's really telling
him what any of it means. This is where this Court has a hard time with using the
July 29, 2010 conviction for felony enhancement purposes.

Based upon the foregoing reasons, the Court hereby GRANTS Defendant’s motion to
exclude the prior First Domestic Battery convictions for felony enhancement purposes.

IT IS SO ORDERED

T
-
Dated this 87 day of February, 2017.

/W G e M

DISTRICT JUDGE
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