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; ITYMNEVADA
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THE STATE OF NEVADA, Z 8 ¥ AH '6
Piaintiff. &5‘" 3 ‘f:'tfiﬁuil .'Hﬁ,,r.';i _
- {‘AE;E ND 16F01295X
Y5 {;?’P{JT‘}’
DEPT NO 5.
_ DONOVI’\’?" MATHEWS aka,
Donovian Mathews #5910369,
Defendant. | CRIMINAL COMPLAINT

The Defendant gbove named ha{f.i'11g commitied the cf@ine of CHILD ABUSE, |
NEGLECT, OR ENDANGERMENT WITH SUBSTANTIAL BODIL’Y HARM.(Category B |
Felony - NRS 200.508(1) - NOC $5222), in the manner fﬁ_l_io:wijn_g,_ to-wit- That the said |
Defendant, on ot about the Sth day of I anuary. 2016, at and withi.n;lfhie County of Clark; State |
of Nevada, did 'Wi'iiiﬁlll,y,-_unlawfui‘iye,-anc},-f@ibui‘oﬂsl_y--ca.uSe} a ehi'_lﬂ:'under the age of 18 years,

to-wit:'C.J, being approximately 1 year(s) of age, to suffer -unj_i_miﬁ&{e physical pain or mental

suffering as a fesult of abuse or neglect, to wit: physical injury of & non gceidental nature,

and/or cause C.J 1o be placed in a situation where he mighthave sﬁtéft_‘eré.diu_nj ustifiable physical

pain or mental suffering as a résult of abuse or neglect, to wit: physical injury of a non

aceidental nature, by burning the: said C.J.'8 hands with hot water, resulting in substantial |

i bodily harm or mental harm to-CJ.

All of which is contrary to the form, force and effect: of Statmf_q in such ¢ases made and

A provided and against the peace and dignity of the State of Nevadd, Said Complainant takes

- this declaration subject to the penalty of perjury. B

ORI

16F01295X ”‘:E{

LVI»%!PD EV# 1601051552

(TK3) JprozseX
CRM

Cﬂmlnai Eumpla[nl

(R

W00 126 1 6F01203 COMPLOLDOCR.




Justice Court, Las Vegas Township
Clark County, Nevada

Court Mintes LA

LO06070360.
16F01295X State of Nevada vs. MATHEWS, DONOVINE
1/28/2016 7:28:00 AM 48 Hour Probable Cause. . Result: Signing Completed
Review
PARTIES
PRESENT:.

Judge: Pro Tempore, ludge
Pro Tempore; Hua, Jeannie

PROCEEDINGS

Hearings:: 1]_29!2016.7:30_:DD_AM: Iritial Appearance Added

Events: Probable Cause Found
Bail Stands - Cash or Surety Amount! $20,000.00
Counts: 001 - $20,000.00/$20,000.00 Total Bait
Probable Cause Arrest Documents

Las Vegas Justice Court: Bepartment 05 _Case:IEF.UIZBSX Prepared By: ganten.
LMIC_RW_Criminal_MinuteGrder 1/28/2016 10:24 AM




Justice Court, Las '\le'gas' Township
Clark County, Nevada

Court Minutes IR

LO0GO74815
16F01295% State of Nevada vs. MATHEWS, DONOVINE _ Lead Atty: Public Defender
1/29/2016 7:30:00 AM Initial Appearance (In | Result: Matter Heard
Custody) _.

PARTIES Attorney Paddock, Rebecca Elizabeth
PRESENT: Defendant © MATHEWS, DONGVINE
Judge: Cruz, Cynthia
Prosecutor: Killeér, Sarah 3.
Court:Reporter: Nelson, Bitl
Court Clerk: Brefand, Jourisha
| PROCEEDINGS ]
Attorneys:  Paddock, Rebecca  MATHEWS, DONOVINE Added
Elizabeth
Public Defender MATHEWS, DONOVINE Added
Hearings: 2/16/2016 9:00:00 _AM:.?'re_Iimin'_ar.y Hearing Added
Events: Initial Appearance Completed |
Advised of Charges.on Criminal Complaint, Waives Reading of Crimiinal Complaint
Public Defender Appdinted |
Bail Stands - Cash or Surety Amount: $20,000.00
Counts: 001 --$20,000.00/$20,000.00 Total Bail
Las Vegas Justice Court: Department 05 ‘Case 16F01295X Prepared By: brelj
LVIC_RW_Criminal_MinuteOrder 1/25/2016 5:25 AM




Justice Court, Las Yegas Township

Clark County, Nevada
Court Minutes

AU A

1005147134

16FD1295) State of Nevada vs, MATHEWS, DONOVINE Lead Atty: Damian Sheets
2/16/2016 9:00:00 AM Preliminary Hearing (In Result: Matter Heard
custody)
PARTIES Attoraay Lippmanin, Danilel
PRESENT; .Attg.rney :Crark; Kristy
Defendarit MATHEWS, DONOVINE:
Judge!. Cruz, Cynthia
Prosecutor;. Hamner, Christepher
Court Heporter: Camgemi, Robert
Court Clerk:. Breland, Jourisha
 PRUCEEDINGS.
Attorneys:  Clark, Kristy MATHEWS, DONOVINE Substitution
Lippmtann; Daniel MATHEWS, DONOVINE Added
Sheets, Damian MATHEWS, DONOVINE Aqd;d_
Added

Hearings: 3,!1_}2(51"5 :9:(']0:0[:'_' AM : F_’.rel.t_'mi'_hary Hearing

Events:. -Counsei Substitutes in as Attorney of Retord
Discovery Given to Counsel in Open Court
Preliminary Hearing Date Reset

Bail Stands - Cash or Surety: Amount: $20,000.00

Counts: D01 - $2a,000.00/$20,000.00 Tota! Ball

Las Vegas Justice Court: Department 05
LVIC_RW_Criminal_MinuteOrder

Case 16F01295X Prepared By: brelj
2/16/2016 3:02 PM
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STEVEN B. WOLFSON IN OPEN COURT
.I(\i}-larde%nt)é [%1 15?3? Attorney ﬂlé%&ﬁqon _GRI_ERSOI::_.
Nevada Bar #00156° CLERK-OF THE COUR
MICHELLE JOBE CLERICQF THEY
Chief Deputy District Attorney MAR 03 2006

F )

| Las Vegas, Neyada 89155-2212
(702) 671-2500

NRS 200.508(1).- NOC.55222), on or about the 5th day of January, 2016, within the County
of Clark, State of Nevada, contrary to the form, force and effect of statutes in such cases' made

and provided; and against the peace and dignity of the State of Nevada, did willfully,

.-a'pproxfi'matel_y. 2 year(s) of age, to suffer unjustifiable physical pain or mental suffering as a

Nevada Bar #10575
200 Lewis Avenue

NG CE 1 ey
KORY SCHLITZ, DEPU

Attarney for Plaintiff

LA, 3316 _ DISTRICT COURT
10:00 AM CLARK COUNTY, NEVADA
D. LIPPMAN | |
THE STATE OF NEVADA,
CASENO:  C-16-313047-]

Plaintiff,

DONOVINE MATHEWS, aka,
Bonovian Mathews, #391036%

Defendant. INFORMATION
STATE OF NEVADA
S J 8§,
COUNTY OF CLARK

STEVEN B, WOLFSON, District. Attorney within and for the:County-of Clark, State
of Nevada, in the:-name and by the authority of the Stat¢ of Nevada, informs the Court:

That DONOVINE MATHEWS, aka, Donovian Mathews, the Defendant(s) above
named, having committed ‘the erime of CHILD ABUSE, NEGLECT, OR
ENDANGERMENT WITH SUBSTANTIAL BODILY HARM (Category B Felony -

unlawfully, and feloniously cause a child under the age of 18 years, to-wil: C.J, being

result of abuse or neglect, to wit: physical injury of a non accidental nature, and/or cause C.J

to be placed in a situation where he might have suffered unjustifiable physical pain or mental

W220162016R01 295U 6F0) 295-INFMAMATHEWS__ DONOVINE)-00] DOCX

gz

5.




suffering as a result of abuse or neglect, to wit; physical injury of"a non accidental nature, by
burning the said C.J.'S hands with hot water, resulting in substantial bodily harm or mental
harm to C.J.

STEVEN B. WOLFSON
Clark County District Attorney

-

BY

Nevada. Bar #001565
MICFELLE JOBE ya -

Chief Deputy District AttOrney
Nevada Bar #10575

Names of wilnesses known to the District Attorney's Office at the time of filing this

Information are.as follows:

NAME ADDRESS
CATHCART, JASMIN 1029 Lisbon Ave #5 LVN 89119
CETL, DR. SANDRA ‘Sunrise Hospital
C.J. C/O CCDA
DAHN, ROBBIE LVMPD #5947
DEPALMA, PHILIP LVMPD #5297
GRIVAS, CHRISTOPHER LVYMPD #8759
OLSON, DR. Sunrise Hospital
PELTIAR, PHYLIP Address Unk
SANTAROSSA, BRIAN LVMPD #6930
SZUKIEWICZ, JOSEPH LVMPD #541
WESTMORELAND;, JOANNA CPS

L6F0)295X /im/SVU

El\}r{r»safaﬁv 1601051552

2

WAL\ 2DIGN01 205\ 6F0 [295-ANFM-{MAT IEWS__DONOVINE-001.00CN

6
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Electronically Filed
03/18/2b16 11:05:40 AM

CLERK_OF THE COURT

For the State: Michelle Jove, Esg.

CAREE MO, (¢-16-313047-1

DEPT. NO. 5

IN THE JUSTICE COURT OF LAS VEGARS TOWNSHIP
COUNTY CF CLARK, STATE OF NEVADA

THE STATE OF NEVADA,

Plaintiff,

PRELIMINARY HEARING

LCase Nda.
16FQ1295%

V3.

DONOVINE MATHEWS,

Defendant .

REPORTER'S TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE CYNTHIA CRUZ
JUSTICE OF THE PEACE

TAKEN OW TUESDAY, MARCH 1, 2016
AT 9:00 A.M.

APPEARANCES ;

Deputy District Attorney

For the Defendant: Daniel Lippmann, Esg.
Las Vegas, Nevada

REPORTED BY: ROBERT A. (CANGEMI, CCR No. 888
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PHILLIP DEPALMA
SANDRA CETL

JASMIN CATHTART
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LAS VEGAS, NEVADRA, TUESDAY, MARCH 1,
2016

THE COURT: All right.

We need ©o go on Mathews, because we have a

doctor here.

This is the time and date set for
pPreliminary hearing on Donowvine Mathews, 16F01295X.

Get Mr. Lippmann in here. Mr. Lippmdnn, you
are -on deck, any preliminary motions?

MR. LIPPMANN: The exclusionary rule.

THE COURT: The defense has invoked the

exclusionary rule. I would that for any and all

witnesses, aside from the Stare's first witness to
exit the courtroom at this particular time.

I weuld ask that both the defensa and the
State both check the courtroom to maké sure that I
have no potential witnesses ip the courtroom.

M8. JOVE: <Your #Hondr, I believe that
Mr. Mathews family is in the back of the courtroom.

They may be witnesses based on the,
Defendant's statements.

THE COURT: I would ask that Mr. Mathews'
family exit the courtrcom, that way you will still

be able to have the opportunity to be witnesses down
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the road.

THE COURT: State call your first witness.

MS, JOVE: The State calls Detective
Debkalma.

THE CLERK: Please be seated.

State your first and last name, and spell
for the record.

THE WITNESS: Detective Phil DePalnma,
D-e-P-a~1l-m-a.

MS. JOVE: Your Honor, for the record, I
agologize, the offer to the Defendant Before
proceeding at the preliminary Hearing is for the
Defendant to plead guilty to one count of child-
abuse and neglect, & Category B felony.

The range of punishment is 1 toe 6 years.

The State will retain the full right to

argue at sentencing, including the possibility of

consecutive time to a home invasion case in which

is on & probation hold.

We stipulate to revoecation im that gase

it

witheout modification. The State's undegrstanding is

that he is rejectirng that offer, and that is why we

are proceeding.

THE COURT: It is his right to make that

call.

1@
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DIRECT EXAMINATION

BY MS. JOVE»

. What isg your egccupation, sir?

A I am a detfective with the Las Vegas
Metropolitan Police Department .

Q. And how long have you been se employed?

A 19 and & half years.

Q. What unit were you assigned to in January of
20162

A. The abuse and neglect detail special victims
unit,

0. Do you have any speclalized training or

experience assoclated with being on that unit?

A, Yes, T do.

Q. What is that?

A . Forensic interviewing. IntervieWw
interrogation. Search warrant prepardation and
execution.

Q. On or about Januvary 5, 2016, were vou called
to respond to Sunrise Hospital?

A, I was,

0. Specifically to the children's portion of

the hospital?

11
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A, Yes.

Q. When you responded to Sunrise Hospital, did
you come in contact with f£he vigtim who is the
subject of your investigation?

A, I did.

Q. What was that victim's name?

Chance Jasper.
G Did you see her &t theé hospital?

A, Yes.

0 And to what extent did you seéee Chance

Jasper?

the rooms, and his bandages were wrapped on both
hands, and hé& was crying.

Q. Did you ever see his hands unvwrapped?

A, Yes, I did.

0. Was that the same day January 5, 2016 at the
hospital?

AL Yes .

3, During the course of youf investigation, did
you identify a suspect?

A, 1 wasgn't really sure about  a suspect. I
just had some family members there, and the child's
bovfriend and mothHer, and that's all T had at the

time.

A, He was laying down with his mother in one of

12
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g.
mocther’
A,

of the

did you
A,

Q.

sSpeak w

A,
Q.

that he

else ind

A,

and has

To €larify, the ghild's boyfriend ¢i the
5 boyfriend?

The motheris boyfriend, yes, and the ,other
child,

Okay.

And during theé course of your investigation,
identify the motheér's boyfriend?

I did.

Who did vyou identify that to be?

A Donocvine Mathews.

pid you have an ppportunity to interact and
ith Mr. Mathews on January 5; 20167

T did.

Do vou see Mr, Mathews in Court today?

I do.

Can you please identify him and something
is wearing that sets him apart from anybody
Court?

He is theé gentleman sitting in front of me,
a blue jumpsuit.

M$. JOVE: For the record, identifyinyg the

Defendant.,

not a j

a.

THE COURT: Mr. Lippmann has a blue suit and
umpsuit,

When youw first encountered the Deféndant,

33
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was that at Sunrise Hospital or somewhere else?

A, Sunrise Hospital.

Q. Based on your obsgervation of the child at
the hospital, and your initial investigation, what
types of injuries were you investigating?

A. A burn.

Q. To what 'portion cf the body?

A. There wWere 2 burns to each back of each
hand,

d. And during the course of your investigaticen,
did youn identify the adult with whom the child was
with at the time the child obtained the injuriesg?

A Yes.

Q. And whe did you identify that adult tc be?

A, Denovine MatheWg and the mother.

Q. Ckay.

And did you have an opportunity to eonduct
an interview with Mr. Mathews?

A. Yes, I did.

0. Where did you conduct this interview?

A, There is a separabte room, a quite room they
call it at Sunrise Pediatric.

@¢. And when you interviewed with Mr. Mathews,
was he under arrest?

A, No, he was not.

14
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¢. Was he in handcuffs?

B No, he was not.

g« Was he told he was free to leave?

A, Yes, he was.

¢. Was he shown the manner by which he could

leave the Troom?

AL Yes.

Q Was there a door?

A, Tes.

o] Was the door locked?
2\ No.

Q. Was he made aware that heé would able to
leave through that door if he was so inclined?

A, Tes.

¢. Was he advised that he didn't have to answer
any questions if he didn't want to?

A. Yes,

Q. BAnd when you spoke with Mr. Mathews, was he
cooperative at the time?

. Yes, he was.

Q. Did he answer the guestions youw were asking?

A, Yes, he d4did.

Q. Did you let Mr, Mathews know at the time
that you had not identified whether or mot -- strike

that.

15
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At the time you spoke to Mr. Mathews, did

you let him know whether or not there was -~ vy ol

believed therée was & crime ‘that had been committed,
or that you were just collecting information?

A, T informed him that 1 was fact Linding,
trying to find out what occcurred to little Chance.

Q. and when you spoke with Mr. Mathews, were
you able to determine at what point in time this
child Chance sustaineéd the burns to his hands?

A Yes.

Q. and was that the same day or a different
day?

4. It was the same day, a little earlier than
what the time we wWere speaking.

0. And what 1if anything did Mr. Mathews tell
you abkout the events that led to the burns?

A, He stated he was watching over Chance, and

Chance's little sister,; and at the time his

girlfriend, Chance's“mother'was in a meeting at the

apartment complex, so he was babyv-gitting both
children, and that Chance had gotten burned.
And he placed a phone call to Chance's

mother, Jasmin, informing her that he was burned,

and asked when she was coming back.

Q. ©Okay.
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A. Yes.

g. And he said he was watching 2 children; is

that correct ™

A. Yes.

Q. Did you observe or come in cohtact with that

second child?

A, Yes, sHe was at the month.
Q. Dkay.

A. I won't heold you to the =xact number, but

whdt is hexr rough age?

A. &Around ¢one years old.

Q. S0, Mr. Mathews éstablished that there was
Charnce and the cne-year-old, correct?

A, That™s correct.

Q. ALl right.

When Mr. Mathews gave you this version of

events, did vou have the oppertunity to go to the

place where this burn happened?

A. I gid.
0. Where was that?

B T bhelieve it was called Lisbon Avenue. It
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Wwas an apartment.

g, Is it fair to say 1029 Lisbor Avenue, number

5 in Las Vegas, Clark County, Nevada?

. That's corregt.
Q. All right.

As far as you know, when you reported to
that reésidence, who was with you wheh you went
there?

4. Myself,

Sergeant Troyctce Pruny.

Detective Santarcsa.

And Detective Gerevis:

Q. And before you arrived, was the apartment
sealed off by .any other Metro officers?
A. No, it was locked.

0. NDid the door have to be unlocked to gain

A Yes.,

Q. Who unlocked it?

A, Mr. Déonovine Mathews did.

Q. Did you tell him that going to the apartment
was free and voluntary, and at his cheoice?

A. Yes: I asked him if he would did he a
re-enactmernt for me.

Q. &And did he do that?
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A Yes.,

C. Did you have the Chance to obgserve the
location where the Defendant stated this burn
coccurred?

4. I did.

Q. And was that a within the kitchen area of
this resgidence?

A Yas, it is.

G, Did he also identify the implements where

~the child may have obtained hot water?

A, Yes, he did.
MS3. JOVE: Court's indulgence.
. During the course o0f bheing at the apartment,
were you also dable to identify what clothing if any

Chance was wearing at the time he sustained the

burns?

A Yes, I did.

Q. As far as you kvow were photographs taken
inside the résidence, and of the clothing Chance had
cn at the time?

A. Yes,

qQ. According to the Defendant, what was Chance

wearing at the time of the burn?

A. He was supposédly wearing a diaper, which T

found on the bathroom floor.
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A black super hero T-shirt, which was found

in another bedroom, and supposedly wearing some

soecks, which I did not —— there were many socks

arcund the apartment.
Q. You wsaid that the shirt was identified; was
that a short sleéve shirt, or a long sleeve long?
A, It was a short sleeve black T-shirt.

Q. And when you were at the residernce, did you

or seomgcdhe who was with yvou thdt you had the

‘opportunity to observe measure the height of the

kltechen counter?
A, Yes.
Q. What was that height?
4, The counter I believe was 35 inches in
height.
MS. JOVE: Okay.
Your Honor, may I approach the witness with
a number of phetographs?
THE COQURT: you may.

Q. I show vou Stateg's Proposed Exhibits 1

through 92, and if you could look through them for me

and let me know 1f you récognize them.

A, One as the top one?
Q. One is on the top. They are sequential.

Just loock at them, and then T will gsk you specific
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gquestions.

A. ©Qkay.

¢. Do you recognize¢ what is contained in all of

those photographs?

A Yes.,

. And as far as those photographs are
concerned, do they appear to fairly and accurately
depict the child, the clething and the apartment

that you had the Chante to observe on January 5,

20167

A, Yes.,

Q. Showing you State's Proposed Exhibit 1, what
is that?

A, Number one, there 1is Chance Jaspeér.

Q. Is that the child you indicated had the
Blurns?

A, Yes.

Q. Where was Chancé when that picture was
taken?

A. At Sunrise Hospital.

¢. Showing you State’s 2, what do you recognize

that te be?
A. This was the shirt that I believeé that was
described to me to be on Chance at the time he was

burned.
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Q. You said I believe; is that based on
information vou had at the time?

A ThHat's what I got from Mr. Mathews, Yes.

Q. All right.

and is it fair say that was located within

the Lisbon residence?

2, It was in the Lisbon residence, Yes:

9. I show vou -- vyou looked at photographs 3

through 3, correct?

AL Correct.

Q. And those appear to be photographs of the
residende when you were at the apartment?

A, That's correct.

Q. Is it falr to say, it is seguential from

wide, zooming intoe certain specific items at the

residence telated to the Defendant's sayving as to
what happened?

A Yes.

Q. And do these fairly and acdurately depict
the residence and the specific items at the time?

A, Yes, it does.

M5, JGVE: move for the admission of State's

Exhibits I through 9.

MR. LIPPMANN: No objection.

THE COURT: State’s Exhibits 1 through 9
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will be admitted for purposes p:elfminary hearing
only.

¢, 3 through 9, if you will please -- 1
apologize.,

When you were at the residence, did the
Defendant -~ he said that there was some boiling
water, ceorrect; that was his version of events?

A, That's what he said, ves.

¢. ©Did he indicate what he boiled the water in?

A. A silver pot.

Q. 1ls that depicted in 3 through 97

L. Yes.

0. Where was that pot located when you went to
the réesidence?

A, ©On the stogve to the back left burner.

Q. Did the Defendant identify if there was a
cup or something ipvolved in this event?

L. He did.

Q. Is that cup depicted in those photographs?

4. Yes, it is.

0. If you would briefly describe the cup that
the Defendant pointed ouwt?

A, He identified the dark blue or black cup
that was upside down in the sink.

Q. And what exhibit are ydu looking at,
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detective?

The numbers are on the backy, I am sorry.

Z, It was 7, 8 and 9.

@. All right.

It is fair to s&y that that cup appears LO
have a handle that is broken off; is that cerrect?

A That's cdorrect.

Q. Did the Defendant let you know whether or
not the cup was broken prior to the burn, or after
the burn, or as a result of the incident ?

. I asked him in the interview 1f the cup had
been broken, and he did not know.

Then I discovered this cup inside the
residende as broeokeéen, and asked him if this wWwas the
cup, and he said yes.

I asked him if it was broken, and he did not
know, and 1 ssked where the other piece was, We
looked around, and we could not find this broken
CUp.

That's wher H& assumed that it was already
bhroken.

9. Is it fair to say that during the course of

vour discussions with the Defendant, he never

described picking up a broken cup, or a pilece of

broken cup that came off dﬁring this offense; is
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that fair?

A. Fair,

Q. Mow, you said you observed the child at
Sunrise Hospital, 1s that correct?

A, That's correct.

Q. Did you also attend any other medical
appointments for this child?

A. I did.

Q. What medical appointments was that?

D . T was at the UMC burn unit on one of his
doctor appointments feor Chance.

Q. It is University Medical Center?

A. That's eorrect.

Q. That is the only burn unit in Clark County,
Nevada?

A. That T know of, yes.

Q. What was the purpaose of you atténding those
appointments?

A. To look at the status, or to find out what

the status was of his burns; the severity of i1t, and

how Chance was doing.

Q. Okay.
Ag far as you know, were there photographs
taken of Chanc¢e's iajuries at Sunrise?

A. At Bunrise; yes.
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Q. Were there alse photos of Chance's injuries

taken at University Medical Center?
LN Yes, there was.

M8, JOVE: I will give Mr. Lippmann an
oppoOrtunity to review State's Exhibits 10 through
32,

May I approach the witness?

THE COURT: Ydu may.

Q. Just look threugh these, detective, and I
will ask you some questions.

A. Okay-.

¢. De you recognize what is depicted in those
photographs?

A Yes.,

Q. Briefly as to exhibits 10 te 32, what would
yvou describe those pictures depicting?

A, The burns that Chance sustained on both of
his hands, 1 through 17.

q. 10 through 1772

A, Yes. I am serrv.

Q. That's okay.

A 10 through 17 were taken at Sunrise
Hospital.

Q. That would have been on January 5, 20167

AL Correct.
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Q. Then 18 through 32, were those taken at

University Medical Centér?

A, I beglieve they were, ves, at the burn unit.

Q. Ckay.

10 through 17, do those photographs fairly

and accurately dépict the injuries you cobserved on

Chance on January 5, 20167
A, Yes.
Q. orn 18 through 32, do those photographs

Fairly and dccuradately depict how Chance's hands

"looked some time after he had been at Sunrise and
based on the treatment he had to undergo at the UMC

PYurn unit?

A. Yes.
MS. JOVE: Move for the admission of 10

through 32.
ME. LIPPMANN: May I brigfly voir dire?

THE COURT: You may.

VOIR DIRE EXAMINATION

BY MR, LIPFPMANN:

Q. Did you personally take those photographs?

A, No.

Q. Were you present when they were taken?
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A, Yes. The Sunrise Hospital ones I was
present for. The UMC pictures I was not.

g, How did you tell those were taken at UMC?

A, Becaugse I went to UMC, and I retrieved these
pilcetures the day after. I wasn'"t there the day
after.

Q. Okavy.

How did you know these photos were taken?

Because I went to UMC Hospital.

=

0. And they were given to yeu by whom?
A, The UMC médical staff.
MR. LIPPMANN: Nothing further.
THE COURT: These will deemed admitted for
the purposes of préliminary‘hearing'onlyg
¢. Detective, 4dust for the record, the UMC
photoes, you have a tag thdai identifies it as
University #edical Center; 1s that correct?
AL That's correct. |
Q9. wWhen you had the chance to observe the
injuries to Chance Jaspegr, you said there were burns
on his hands, correEct?
A, Correct.
0 On one hand or both?
A. Both.
0

When you observed the injuries on January 5,
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A. The top part of his hands.

Q. QOkay.

Did you have an opportunity to wview the palm
gf his hands?

2. Yes,

‘@3, Did you observe any injuries there?

A No, I did fdot.

[0 Did you have a chance to cbserve Chance's
fages, legs and arms?

Fon I did.

0. Did you observe any injuries there?

A, No.

MR.. LIPPMANN: Objection. It calls for
medical conclusions.

THE COURT: Overruled.

It is something I think he can make an
observation of. T don't think he can give a
diagrnosis.

Q. Is it fair to say you didn't observe any
marks or potential burns or anything on his face,
his arms, or his legs?

A. I did not.

Q. Ckay.

As far as you know, feor the treatment that
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the child obtained at Sunrise Medical Center, was

{any other area ¢f his body beéing attended to other

than his hands?
A. ‘No, not that I am aware of.
0. All right.
Now, when you were aft the residence with the

Defendant, did you do a re-enactment of what

Defendant said happened?

A I did.

Q. Was that videotaped?
A Yas, 1t was.

Q. ALl right.

When yvou did the reenactment, 1f you can
briefliy walk m¢ through what the Déeferdant Jaid was
going on when Chance sustairmed the burns?

L. Well, I went on tape.

T identified myself.

The date that I was thegen

The event number.

And that Mr. Mathews was bthere voluntarily

gliving a reenactment for us.

He agreed to do s50.
Then he proceeded to let me know how he

began boiling water in a pot for coffee. And I

asked him te roughly give me an. exanmple of how much
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water he put in the pot.
He did so for me. Heg put it on the stove

where he said he boiled it. He sald he went 1into

the gther reocom, and walked into dnother bedroom,

where he was changing the one-year-old.

He had te change the diaper of thée one-year-

old. de then stated that he heard some screams, or

Chance streaming; and he walked back intoe the
kitehen, where he said he saw a mug on the floor;
and Chance shaking his hands and saying hot, hot.

Q. pid the Defendant tell vou what he was going
to do with the boiling water?

R, He was going to make coffee.

Q. Did you ask him to the show vou where the
coffee was?

A, Yes.

Q. Was he able to find any cover that heé was
supposedly making?

L. No.

Q. s far as the Defendant’s versien of events,
tie boiled the water on the stove, correct?

K. Correct.

g, ©Did he ever tell you whether he poured that
water into that mug?

A, He did say that.
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Q. Did he leave the mug on the counter when he
changed the baby?

A. He stated he poured it inte a mug, and pub
it on the counter towards the edge, not all the way,
but clese to the edge, and that's when he had fo go
into the other room tg change the child's diaper,

Q ;All.rightm

and as far as the -~ did you ever figuré gut
the child?’s height?

A. I was told at the haspital, they measured
him 4t 37 inches.

Q. All right.

When you were in the regidence, gdid you Bsee
any step stoels, or chairs that cownld have been drug
pver to the couniter or anything by someone?

A, There was none.

Mg . JOVE: Court'™s indulgence.

No additional guestions.

THE COURT: (Cross.
CROSS-EXAMINATION
BY ME. LIPPMANN:

Q. Detective, when you were <¢alled to Sunrise

hospital on that day, and were you informed of
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suspicions that there was a possible intentional
burn before yeu got to the hospital?

A No.:

g: DOkay.

Why were yvou gcalled to the hospital; what
information did you have when you g6t to the
hospital?

A. Every time -— I worked in child abuse and
neglect, and handled elderly as well.

Any time there Is a major incident that
oceurs, and it can go aaywhere from fractures to
purns, to child deaths, accidental deaths, suicdide,
we get called.

We go mo matter what.

9. Just based on the severity of the injury,
vyou are @sutomatically calleéed?

A, Correct.

Q. and you are not informed at this point of

any sort of suspiciorn of any type ¢of abuse at that

point?

A, Correct,

Q. At what point do you are you told about that

be suspicions ©f intentional abuse?
A, I am not teld much, but our policy is to

interview both parents, or any parties that are
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Q. Your policy is to interview parties, being

the parents, so you interviewed the parents first;

is8 that what happened here?

A, We simulianeously interviewed both patties.:

Q. Okavy.
And you interviewed Mr, Mathews, correct?
A. Yes, I did.
g. And you did not interview Jasmin, the
mother?
A. I did not.
Q. Who was that?
A, Whao interviewed Jasmin?
¥es,

Detective Gerevis and Sergeant Pruny.

Q
A
a. 2 detectiveés?
A, A detective and a sergeant.
Q 2 officers?
A 2 detectives, yes, investigators.

g. And you alcene interviewed Mr. Mathews?

A, No. I was also in the room with Detective
Santarosa..

Q. Very good.

When yecu spoke with Mr. Mathew, he did

voluntarily speak with you, correct?
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A, Yes, he did,

Q. Evern: though you advised him that you are
trying to figure ocut what is geing on, and obviously
you were investigating something?

A, I was dnvestigating how this child got

-burned; yes, I was.

0. And he didn't say I don't want to talk to
vyou, he talkéd to you?

A Correct.

Q. About how many hours after —- first and
foremost, what time did you arrive at Suhrise?

A. I would say before 11:00 o'eclock, or right

around 11:00 o'eclo¢k in the morning.

g. Were you informed at what time this eveht
happenesd?

A. Somewhere around 9:900 o'clock.

Q. In the morning?

A, Yes,

Q. What time did vou go back to the apartment?

A, I don't recall the exact time, bBut it was
shortly after, maybe 11:30, 12.

. In the afternocon?

A. VYes. Sometime closer to the afterncon.
Maybe a little later.

Jd. So roughly -=
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A, The time on the reenactment would depict
that.
9. Véry good.
and at the apartment, this is about at least
4 to 5 hours after the incident; did yvou observe any
water on the ground?
A. No, I did not.
0., In the kitchen areat?
A . N .
. Okay.
But you did observe a black mug with a
broken handle?
5., TCorrect.
Q. Tt was on top of other dishes in the sink?
A, Caorrect,
Q. And it looked like it had sert of dried food
stuck to it, on the bottom and on the sides?
A Yeés.
. Dbid you speak with Dr. Cetl at Sunrise
Hospital, a pediatrician specialist?
L. Very briefly. She was there for a brief
momant, and then she left.
Q. Ckay.
Was it suggested by this doctor that the

burns were intentional?
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A,

At a later date I discussed this case with

her, ves.

HE A & H- o &

i

Q.

A

Half,

So not that data?

Not that particular morning, no.

Who 1s Philip Peltier?

He 1is & burn expsrt.

Where does he work?

He is world renown. He works everywhere.
Does he work in Las Vegas?

Sometines, when he ig needed.

Was he in Las Vegas?

Exzpert testimony.

You s3poke to hin over the phone?

Yes, and via email, ves.
When was that?

I wenld assume a week later, a week and 4

mayhe .

I don't reéall the time. I would have to

actually logok at myv rotes.

<.

Did you speak to any of the doctors at that

time the UMC burn unit?

A,

Q.

h

Yes.
And --
At the burn unit, cor Sunrise Pediatrics?

At the actual UMC burn unit.
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A, At UMC, just briefly. I didn't talk to them
about the case.

2. So you didn't ask for the dococters at the
burn unit whether or mnot they thought that the burns
were intentional?

i Mo, I did not.

0. Why is that?

A. FExcuse me?

a, Why 18 that?

A, I didn't need to.

Q. Ckay.

You had already spoken with Br. Cetl and
Philip Peltier?

A, Correct.

Q. Were either one of those dectors physicians
that took care of Chance?

A Neither of those, no.

Q. 8o the actual docitors that took care of
Chance and viewed and treated his injuries, you did
not ask for thelr opinion, correct?

L. Bt UMC Hospital?

Q. At the UMC burn unit.

A. I 4ust spoke with some of the UMC burn

unit -- that were in the burn Unik, but not

specifically the dodtor treating bim, no.
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Q. Let's broaden the scope, any ©of the nurses?

B, Yes,
D. You spoke with them and asked for their
opinion?
A. I was trying to get the pictures. They
offered their opinipns, yes.
Q Okav.
A. I did not put that in my repoxrt, though.
Q What were their opinions, though?
A, That this wasn't an accident.
Q. Okay.
You don't receall any of their names?
A No .
9. All right.
But you did speak with the actual doctor
that treated Chance?
A. Brfiefly. He was in the room with the
mother. I didn't pull him to the side, no.
Q. Specifically asking him his opinion?
A. No.
o, Very good,
You stated that vou had a measurement of
Chance being 37 inches in height,
Did any of the measurement that you got

inciudée his reach height?
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A, No, not that I recall. Just how tall he
Was .
Q. Okay.
You sStated that in the reenactment you asked
Mr, Mathews whether he was able te f£ind the coffee,
and he wasn't able to at that point‘
Did you search the house?

Not an in-depth search, no.

:';1

Yeou had a search warrant?

O

Yes.

Q. Even though you had Mr. Mathews' permission
to enter into the house, he veoluntarily went with
you and unlocked the door?

A, That 1is correct.

Q. Did you or any of your colleagues have &
chance to speak with Chance?

A Naot that T recall, no.

Q. Do you know or have any indication that

Chance indicated that He was intentionally burned by

Mr. Mathews?

A, No. chance every time he saw someone, he
cried.

Q. DAnyone?

a. Anyone.

MR. LIPPMANN: 211 right.
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I pass Lhe witness.

MS. JOVE: Just a few guestions.

REDIRECT EXAMINATION

BY MS. JOVE:

Q. Mr. Lippmann asked if you talked to any of
Chance’'s treating physician at UMC, correct?

A, Yes,

Q. And also¢ asked you about whether or not

Dr. Cetl had been the treéating physician, and

Dr. Peltier, correct?

A. Yes.

0. bid you in fact talk to any of Chance's
treating physicians at Sunriseé Hospitdl?

A, The when we first got there, yes.

Q. What doctor was that?

A. I believe it was Dr. Olson.

0. Bs far as you knew EL£rom being there and
obsgrving ia your participatiOﬂ.with this
iavestigation, Dr. @lson was Chancé's treating
physiclan?

AL, His treating physician initdially, ves.

G. So on January 5, 201672

A Correct.
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Q. Without telling me what Dr. Olson said, did
vou get dny épinions from Dr. Clscn about Chanece's
injuries?

B, tes.

Q. And did that -- what did ygou do as a resull
of that information?

A. I investigated it by speaking to all ¢f the

rarties that were involved, withesses, I get search

warrants.

I do whatever I can do to investigate the

incident at hand:
g. Okay.

Now, switching topics, goling back to you
béing at the residence that day with the Defendant,
Mr. Lippmann asked you essentially about your
investigation, the depth of your investigation,
falir®?

A, Yes .

§. During the course of you offigers, and CSA's

being present at the residence, did you all go

through all of the cupboaxrds of the kitchen?

A, Yes.

Q. And were photographs taken of all of the
contents of what was in the cupboard?

A Yes.
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a, And thHe refrigerator?

A, Yes,

g, And also somé pictures of trash that was on
the floor; ¢torrect?

. Yes.

Q. On Janudry §, 2016, after the interview at
Sunrise Hospital or after the reenactment of the
residence at the Defendant's, was the Defendant
drrested and taken intoc custody?

&.:. MNo, he was not.

Ms. JOVE: Ho further guestions.

MR, LIPPMANKN: Neothing further.

THE CQURT: Thank you for your timeée ard
testimony.

Den't discuss your testimony with anybody
during the pendency of the case, unless it 1§ a
répresentatisve £rom DA's or Mr. Bheets' office.

Thank you for ypour time.

Call yvour next witness.
(Matter trailled.})

THE COURT: We are. back on the tecord with

Mr. Mathews.

M5. JOVE; The State calls Sandra Cetl.
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SANDRE CBEIL,

who, being first duly sworn to tell the truth, the
whole truth, and nothing Lut the truth, was examined

and testified as follows:

THE CLERK: Please be segated.

If you state your first and last hame and
spell 1if for the record,.

THE WITNESS: Sandra Cetl, S-a-n=~d-zp-a
C—-aB-1t~-1.

M5. JOVE: With the Court's permission.

THE COURT: Your witness.

DIRECT EXAMINATION

BY M§S: JOVE:

Q. What is your occupationt

. I am a pediatrician. I work at 2 facilities

‘here in Las Vegas, Sunrise Hospital Children*s

Hospital, as well as the Scuthern Nevada Children's
Asséessment Center.
My role at both fdcilities is to evaluaté

concerns of child abuse, both sezual and physical,
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is well as neglect.
and 1 work part time pgdiatric emergency
room physician.

Q. as far as your evaluation of children fLor

abuse and neglect, how many cases have you handled

where you have made that determination?

A. 1 guess I don't understand, determination
one way or the other?

a. Yes.

a. Probably a few thousand at this point.

2. and generally speaking, when you have cases

wllere you areg called into evaluate for abuse or
neglect, do you always find that 2 child has been
abused either physically, sexually or othervise?

B No.

Q.. ITn the course of your training and
experience, Lell me, what is ysur exparience and
training with respect to ¢hild abuse briefly?

A. Well, after medical school, I attended a
residency at the University of Nevada, which is a
specialty residency in pediatrics; after which T
underwent an apprenticeship with a child abuse
pediatrician here in down.

additionally working with her as well as

with national groups that I continne my medical
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education through with conferences and with list

sServes.
aAnd T continue to attend those conferences,
as well as work with my colleagues around the

country on child abuse.

Q. Do you have any training and experience with

burns to e¢hildren?
A Yes.
¢. What 1s that?
A S0, just as with anything, child-abuse, so
my training comes from both conferences.
Personal experience.
Working with colleagues.
Working with patients.
The medical education.
The residency and beyond.
d.. Have you ever been called to mvaluate or
consult on case involving where a child has

purpartedly spilled something and sustained burns?

A, Absulutely, &s a c¢onsultant on child abuse,

‘as well as an emérgency room physician, we seg& Lhat

a lot.

Q. When you say a lot, do you have a rough

estimate?

A. 1I'd say maybe half of the shifts I work
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probably haﬁe kids that come in with & burn from a
splll or something like that,
Q. All right.

As far as your testimony today, were you
asked to consult onh a gase involving a child by the
name ©f the Chance Jasper?

A Yeas.

¢. and did you actually see the patient or
review photographs of the injury?

A, Photographs and the record, yes.

Q. The records from Sunrise Hospital?

A, Yes.

Q. If you can look Exhibits 1 and 2. I am

showing vou 1 and 2, and then alsoc 10 through 32,

Look through 10 through 32 for me.

A, Okay.

Q.. Are yvou familiar witﬁ_aﬂy af those
photographs?

A . Yes.

a. Did you review thoseé photographs when being
consulted as far as the named victim, Chance Jasper?

A, Yes, I did.

0. And were you provided with a series of
events that supposedly nappened resulting in those

injuries?
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Bk, Yes, 1 did.

[ Thé series of events were that water had
been boiled on the stove, poured into a mug, and
left on a eounter that's 35 inches high, and the top
is approximately 37 inches high.

The injuries that yvou see, I believe in 10
through 32, is that consistent with or fncornsistent
with the child grabbing a mug and spilling the
water?

. Inconsistent.

Qi Why is that?

A, When kids reach above ~-- we see a lot of
tea, coffee, hot liguids, water, the injuries that
we s€€ from Water ds 1t powers down are on the face,
Zhest, tLorst, abdomén.

They also have an irregular pattern to them,
g0 they will physically almost losok like an inverted
triangle as they come dowrn,

Water, when it hits, gr any liguid that is
hot hits, it initially will burn.

The burn severity will become legss and less
arpund either edges or as it cools down, the surface
of the skin, and the injuries here had none of those
features.

Q. When you say reach, if the child is 37
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inches reachling for something on a 35 inch cceunter,
what 1s your definition of reach; is it straight
out; is it kind of like above the shoulders?

A. Above the sHoulders. Above the c¢child, or

even if they are reaching ocut ahead of them to pick

something up, any exploratory kind of motion, the

gplll that we Sée.tYpically falls on the f£front of
thelir body.

Q. Directing your attention to what has been

admitted as State's Exhibit 1, and I represent to

you based on prieor testimony, that that's the
child~victim, while he had the indjuries and was at
Sunrise Hospital, what is depicted at least in

State's Exhibit 1; 45 theére any eviderice that you

see cohgistent with a spill injury?

A. WNo.hypothesis

s far as showing yol what's become admitted
as State’'s Exhibit 2, if yvou were told that that is
the shirt that the child was wearing, that the child
had that in fact on, a short sleeve shirt, diapers
and socks, would you expect LO see dny additional
injuries on the child's body 1if it were in fact a
spill inconsistent with the hypothesis I gave you?

A, Yes .

Q. Where would you expect to see injuries?
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A Inmitially on the chest, thé.facér the chin,
the areas that are exploring the eavirdrnment in the
forefront.

0. Going back to State's Exhibits 10 through
17, you have reviewédithose.

boctopr, it appears that the injuries are
only on the top pertion of the child’'s hand, is that
fair?

L, Yes.

Q. ©And based on -- does there appear ta be a
spot on the child's hands or arm where the injuries
stop, or a demarcation line?

A. TYes. The dorsal surface, or the top of the
hand, there is sparing to the bottom of the hands ar
the palmar surface.

It appears tc be limited to the doirsal area.

Q. Do you see arny burns beyond the wrist area

on either arm of the child?

A No. I thirnk on the left hand it involves a
litele of the wrist, but neot beyond that.

Q. 1Is it fair to say on the right and the left
hHand there appears to be a clear I guess place or
stoppage of where the injury occurred; is that fair?

AL That. is fair.

Q- Is there anything significant about'the
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sparing ©f the Uunder portidn.of the child’s fingers?

&, Typgical burns, acecidental ones that happen
im households that we see, they typicaily under the
age of 4, and the palmar surface; or the opother side
of the hand as they reach or touch, that is the areg
of the explore environment when tovching things.

It was significant. That drea did not have

any burns at all.

Q. Now, the totality of what you can .See in the

photographs, and the information provided to you,

did you make any determinations in vour medical

opinion as an expert as to whether or not these
injuries were accidental or something else?

A, I felt that théy were something elge, that
Lt was more likely an inflicted injury, and it was
not consistent with the explanation that I was
provided.

Q2. When vou say an inflicted injury, what does
that mean?

A, Abuse.

g. <Can you tell anything or a make

determination from the pictures and the in‘uries as

Lo the type of abusive inidury, or the method of Lthe

injury?

A. It did appear to be consistent with a hot
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liguid burn.

0. Would that be something ~-- would it be fair
to say that that would be owver the top of the
child's hands, or come down from the top, onto the
top of the child's hamnds?

B, Yes.

Q. And the fact thHat the palms or the under
portions of the ¢hild's hands are spared, 1is that
consistent with non-accidental inijuries, is that

consistent with where the burns are on the child's

hands?

A, Yes. 80, the burns Jjust on the top of both
hands, it is unusual or any kind of aceident at
injury the really unuswual.

And the fact that 1t spared suggests that

either the hands were 1n a curled position; or an a

gsurface that was cooler, that waeuldon't allew the hot
liguid to get though that palmar surface.
Q. What about the fact of where the injuries

stop on the wrist, and the fact that he was wearing

4a short sleeve shitt?

A There 1is very few splash marks. There
aren't any lines of gravitational pulling where
liguids tend to spill as semeone is moving away from

the hot water or'anything that is causing pain.
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So, all of thaﬁ put togéthér is what made mny
determination,

Q. In your training and experienece, what is the
treatment fo# those type of burns?

A, In first degree burns, or a partial 1n an
imitial kXind of superficial burn, like a sunburn, S50
not much i& done for that.

He had second degree or partial thickness
from the layer of the skin that was off.

This seems to be a more¢ painful one, 50 pain
control, stopping of the burning process, so usually
some kind of gauze, loose gauze, wWrapping, and pain
medication may be part of the treatment.

additionally some kind of antibiotics,
ointments or cream in oxrder to prevent any kind of
bacteriai ianfection.

Th additicén to that, it would be serial
monitoring or management of the burn, to see how it
is healing, to help prevent scar tissue from forming
and infection, of course.

Q. You said the use of gauze Lo stop the
burning process; how long does the burning procsss
lasgt?

A. S, the gaunze usually just stcps the air

from touching the burn, which is very painm
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1 Q. And your specific title at Sunrise is just
2{merely as a consultant, or an evaluator?

3 A. ©No, I am child abuse pediatrician.

4 My title at Sunrise —-- it is tough in

3| Nevada, because doctors can't be enployees of a

4| hospital.

7 We have to be employees of a secondary

8| group. So threough my secondary greup, I am employed
9las an emergengy roam phygician4 and as a child-abuse

16| pedidtrician &onsultdnt.,

11 Q. What 1is vyour secondary group?
12 A. Medmax.
13 Q. 30 you are basically employed'thrdugh them,

14| and they have positions where you can Work &t a

15 | Hespital, correct?

16 A, <Correct.
17 Q. All right.
18 And your chosen hospital or the hospital

19 { that they place you &t is BSunrise, cdrrect?

20 A. That's where they supply physicians, yes.
21 Q. As far as this case;, doctor, you were not
22 | treating physician, coerrect?

23 A Correct. Dr. Olson was.

24 9. And you were¢ brought 4in, or you just are

2% | dlways appearing on cases where there are
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substantial injuries?

B, So, if there is a substantital inijuries,
regardless of the hospital, sometimes I am brought
in by my colleagues.

Sometimes a physician may cail me if a child
remains in the hospital as consultant.

Onh other itstances like this, when law
enforcement, CPS may <all and ask for me to kind of
explain the medical concerns,

Q. In this instance Metro reached out to you?

3, I dofhl't recall 1if it was Child Protective
Services or Metro. I believe they reached out to
me:,

¢. You had not beé&n notified of this by any of
the treating physicians prior to you getting there,
correct.?

4. VYes, that's correct.

Q. S did you arrive on the day of incident?

.

Arrive where?
Q At the hospital, Sunrise?
A, Ng, I did not sée the patient at the
hospital .«
Q. At what point did you see the patient?
A. I did not see the patient. I only used

rictures and the medical records.
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Q. So you never observed Chance, 1s that

correact?

A, That's g¢orrect.

Q. You stated that you have workéed on thougands
of these cdses, correct?

A Yes, I have.

That would be an estimation.

Q. R lot?

A, a2 lot.

Q. You work closely with Metro on many of those
cases?

A, On the majority of cases, one of the
jurisdictions or outside agencies may ask me to
staff, to indicate any medical guestions, or to
translate some of the medical records.

Yes, so I do get called into staff, yes.

0. Are you paid for your opinions?

A, I have never been pald for an opinion. I
den't get paid for my time here elther, no.

Q. My guestion is; when they bring you in to
get your advise on a specific case, do you receive
payment of any form?

A, No, s8ir.

. You dre just paid through vour group?

B, I am a salaried employee, yes.
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0. Do they get paild?
. Ho.

¢. Based off of that cooperation with law

enforcement?

A, Yes, Sir.

Q. $® 'you are basing your epinidn off of some
pictures, various pictures, and some I imaglne
doctors' reports, correct?

A, Yes.

0. And did any of those doctors voice their

"opinion on what they thought happened here, any of

rhe doctors that treated Chance?

. Dr. O0lson also nonsidered this an abusive
incident.

0. And he is 1oét specialized in child-dbuse or
anything like that, like you are?

A. He works there, and he is specialized in
emergency medicine, and I krniow that about 20 years
ago he did start the child-abuse program in Sunrise
Hospital.

Se I know that hHe has some extra trainiag;
but, no, he doesn't currently work in that field.

Q. It is kina of your specialny,-correctﬁ as
opposed to hig?

A Yes.
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0. All right.

Is it fair to say that when you are
veceiving training on -- you stated that you had
some training on burns on children-SpecifiqaLly?

A, Yes.

0. Is it fair to say that youw are not

recreating scenariocs where children are heing burnt?

A. Part of the training that I attended through
t+he Coroner's office is, I don't recall his name,
but he is an investigator who Has actually had scome
amazing technigues and using died water ©o try Lo
recreate a sceénario without actually burning a
person.

T do sometimes employ that technigue to LIy
to understand maybe a mechanlsm bettexr. T don't
regtreate any burns on children themselves, nag.

G, I assumed that, I just wapted to make sure
that that's the cdse, that you are dealing with in
training; at least, and specifically for burns, and
that you are not recieating scenarios where yvou can
create all types of different scenarios, you are
basing it off of assumptions that injuries in fact
were accidental or ihtentienal, correct?

A I won't call it assumptions. There's a huge

literature database on acciderdtal injuries, and I am
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alsg an experienced ER physician.

¢. I guess my gquestion is; there are hot
doctors who are recfeating sceéenarios where children
are being burned, and then reporting how it burned
their hands?

A. That weuld be impcdssible scenario.

G, That doesn’'t exist?

A, Correct.

Q. It based oh hypotheticals and studies, not
sctual recreations of actual incldents, correct?

A, It is not based on recreations.

Q. So you had, when the 8tate was asking about
the actnal method that was used ip this instance,
anything that. you are supposing 1s based off of what
you are observing, but not because you were there,
correckt?

A . That s correct.

Q. <You are basing your conclusion or opinion
based off of pictures, correct?

A. Pictures, medical records, scénarios, yes.

g. Bnd you are basing it off of solely pictures

and medical recoids that staté that he has burns on

4ust. the back side of his hands, both hands, right?

A. Yes.

0. Correct me if I am wrong, because 1 think 1
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heard you state that you think that the way that
thig was accomplished was by placing the palm on
something cooler, and then pouring semathing hot
over the hand slowly, correct?

L. Possibly. Not necessarily slowly.

Q. And that would be to both Hands?

A, Yes.

Q9. So it is possibly the method that was used,
But you have no realistie way of knowing for sure
what happened, correct?

A, Not 100 percent, no.

Q. So you are supposing that because there is
no splashing, that it could not have been
acclidental?

3. With accidental burns, we typically see

splash marks and such, 50 that is one feature of it

that s missing.

Q. Typically. So is your testimony that in not
every instance where 1t 1s supposed that there is a
intenticonal abuse, that there is not always
splattering?

A. I guess that's correct.

0. TLet me make sure I understand it .

THE COQURT: I think I got your gist.

Q. Here is my gist, so if there 1s no
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splattering, 1is it always intentional?

&, No, it 1is not.

0. So, there are instances where no splattering
vcturs, and you coeould see he or foresee an instance
of many that it could be accidental?

A. Pesslibly, yes.

Q. 3o in this case specifically it is your
opinion that it could noet have Dbeen accidental @

A Yes.

Q. Okay .

A, That's correct.

Q. and that is based off of the pictures and
the medical reports that it was on the back sides of
thée hands only?

ﬁ. That'ﬁ one feature of itr yes.

Q. What 138 the other feature?

A So, the bpack sides of the hands, and the.
fact that we have demarcation, and we have wvery few
splash marks, no gravitational pulling. it is
inverfed. It is om front of the body.

. By gravitatienal pulling, you are talking
about the position of the hands, and where the burns
went to, correct?

A . and where the water would have -- the flow

of the water.
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Q. Okay.

So it is your opinieon, based 0ff of these

pictures, and vour reports, that there was no way

that the hands were facing down, that they had to be
horizontal; is that your opinion?

by The burns don't reach toe the tip of the
fingers elther, s¢ it is very unlikely and unusual
that physics would have changed the way and the
works in this gituation.

Q. So 1f a person is holding down on the

person's hand on something coovl, like you &are

suppesing happéned here, and they are pouring

something hot over the hand; is it now impossibie
for that person to not get burns on the fips of
their fingers?

A, No, it is not impossible. The concern here
is that when a burn occurs, the way our

neurctransmitters work; the burn injury makes us

move away reflexively because of the pain, and due

to those features is how we see burns manifest with
accidental scenarios.

Q. Did you cbserve any marks on the wrists or
the arms of this child indicating that the person
was forcefully held down?

A. No, sir.
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Q. You did-not-dbserﬁe him persomally, S0 you
don't know?
R, I rely on my golleagues not finding any
gtiier marks, and the photographs.
Q. The photographs and the doctors' reports?
B That's correct.
ME. LIPPMANN: I will pagg.
THE COURT: Any redirect?
M3. JOVE: No .

THE CQURT: Doctor, thank you very much for

your time and vour testimony teday.

You are excused.

Please don't discuss your testimony with

anybody during thé course of the c¢ase, unless it is

a representative from the District Attormneys office

or from Mr. Sheéts' office,

They will identify themselves
appropriately. Thank you for your time and
testimony.

State, your next witness.

M$. JOVE: Briefly I wanted to 1let the Court

know that I am amending the criminal nature, and T

‘will submit that he is approximately 1 year of age

at the time 6f the injuries.

The child's date of birth was January 30 of
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2014, as so established. Dr. Cetl testified that he
is ane, claoser to 2.

I wanted to leave it a littile tess tecbﬁical
than approximately 1.

THE CUURT: Any Qbjeéction to amending the
age on this?

MR, LIPPMANN: That was sone specific
guestion to the other ghild, so I don't think there
ts any relevance tio it.

MS. JOVE: I asked Dr. Cetl about Chance
Jasper's ddate of birth, 50 I am going to put the
child's date of birth in, not the age.

THE CQURT: The sister was not guite a
vear.

D6 you have any objection about the date?

MR. LIPPMANN: Not at a&ll. The kid's age 1is
what 1% 1is.

No objection to that, Your Honor.

‘MS. JOVE: With that, the State rests.

THE GOURT: All right.

Mr. Lippmann, have you had a discussion with
your client, or are you offering any witnesses o
evidence at this particular juncture?

MR. LIPPMANN: Yes. The defense will call

Jasmin Cathtart.
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1 MS. JOVE: She's outside, Your Honor.
2 THE COURT: All right.

3

4 JASMIN CATHTART,

5

&1t who, being first duly sworn Lo +e1l the truth, the
71 whole truth, and nothing but the truth, was examined

8iand testified as follows:

g
10 THE CLERK: Please be scated.
11 and 1f you can State your first and last

12| name and spell it for the record.
13 THE WITNESS: Jasmin Cathtart, J-a-s-m-i-d

14| C-~a~t-h-t-a~-r-t.

15 THE COULRT: Your witness; Mr. Lippmann.
16 MR, LIPPMANN: Thank you,

17

18 DIRECT EXAMINATION

19

20 BY MR. LIPPMANN:

211 ¢. Jasmin, on January 5, 2016 in the morning

22 | hours, do you remember where you were?
23 A, What time?

24 Q. In Ehe mérning hours. Describe your

25 {morning.
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A, I was at hame.
Q. Okay.

And is there a point in time where you left

your hopme?

A, Yes.
Q. What time?
A. 8:59,.
9. All right.
And where did you go to?
A, The office.

G. Of what?

A My apartments,

0. And do vou have ahy children?
A, Yes.

Q. What are thelr names?

A. ©Chance and Jordan.

g. Did you leave your children with someone?

0. Did you leave them with Mr. Mathews?

. Yas,

Q. Et some point did you get ngtificaticon from
Matheéws that anything was golhg on?

A. Yes.

Q. What did you learn?

A, He told me that Chance got burned and to
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finish with my appointment.

o

MS. JGVE: Okhiection, hearsay.
THE COURT: Sustained.
0. Jasmin, what time did Wr. Mathews call?

. T don't remember,

0. 1f yew ¢an estimate a time when he called

A. Probably around 9:;30, 3:45. I den't

remember.

a. You left about 9:00 o'clock in the morning?

AL Tes.

3. What did.YDu,do upon talking with

Mr. Mathews; what did you do?

4. Finished my appeointment and went home.

Q. How guickly did you get home?

AL Within 2, 3 minutes.

Q. The same apartment complex where you have
lived?

A, Yes.

0. And what did you see when you got there, +0
the, House apartment?

L. He was holding my son on the couch.

g. Who is he?

A, BPonovine.

0. Donovine is holding Jasper?
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Q.

Chance, ves.

And vou were infermed that Chance had got

butned, correct?

2,

Q ..

Yes.

Had Mr. Mathews explained to you anything

they had done to try to help him?

B,

hands

going
.,

son?

A

MS., JOVE: Obdsction, hearsay.

THE CQURT: It i3 & statement, Yas or no.

THE WITNESS: Yes.

He did explain?

Yeas.

Was 1t your understanding that he placed his
under cold water?

M5, JOVE: Objection, hearsay.

THE COURT: That is hearsay. You are not

there,
What 1if anything did you de to help out your
I got him dressed and took him to Ehe

hospital.

0.

A,

Was that guickly?

Yes.

How guickly?

Right when I got there.

Give me some time frame.
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A

Q.

It took like 2 minutes to ¢get dressed,.

And you decided te go to which hospital?

Sunrise,

Why?

That's the closést hospital to me.
How close?

5 minutes away.

Is that why you decided not to call an

ambulance?

A.

=B

0 o

h=B

Q.

first

to

.A.

Q.

A

Q..

Because minors can't ride in an ambulance.

That was your understanding?

Yes,

50 you walked to the hospital?

Yes,

It took you how much time to get thers?

Probably 5 minutes. 5, & minutes,

When vou went te the hospital, what was the

thing vou d&id?

I went to the front desk.
2dd checked in?

Yes.,

And what did you observe the doetors doing

Chance?

AL

Q.

Putting cold saline on his hands.

Immediately upoen getting there?
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ever been abusive towards

your children?

other peéaople?

since thig incident

withess.

A, Yes.
Q. Has Mr. Mathews
your children?
A. No.
. Ever seen it did?
A, No
Q. Ever heard abéut it from
&, No
Q. FEwver heard about it from
A Ng
Q. Has Chance gevel told you
that Mr. Mathews burned him?
A. DNo.
MS. JOVE: Objection, hearsay.
THE COURT: Sustained.
M5, JOVE: Move to strike.
THE COURT: Btricken.
MR. LIFPMANN: I pass the
THE COURT: Cross.
CROSS-EXAMINATION
BY MS. JOVE:
Q. When is it Chance's birthday?
A, 1-30-13.
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Q. And you leftr for amn appointment aroumd -- a
little before 92:00 o'clock in tLhe morning on January
5, 2016, is that correct?

AL fas.

Q. When you left, did Chance hdve any injuries
to his hands?

A Wo.

Q. When you got back, did you have the chance
to observe Chance's hands?

A, Yes.

Qs Is it failr to say they loocked different than
when you left?

AL fes,

Q. Do you ses the Mr, Mathéws you have been

talking about in Court?

A, Yes.
Q. Ckay.
Where is he; identify him, please.
A. Right there.
MR. LIPEPMANN: I will stipulate to
ldentification; can I do that?
I will do that.
THE COQURT: Sure.
MS. JOVE: For the record, he ig stipulating

to the identification of the Befendant.
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THE COURT: The record so reflects,
0. As far as your relationship with
Mr. Mathews, on January 5, 2016 hew long had you
been dating him?

A. We have begn on and ©ff for 6 years,

Q.. Let's go back to the details, then; how long

had you been dating him that time?
A. Since May.
¢. What year?
A 2015.
0., 2all right.
and was Chance in your home in May of 201572
A, Yes.,
Q. Is it fair to say Chance 1eft your home; 1in

fact, bis dad took Ihim to €California for some period

gf time, cobrrect?

A:. Yes.

Q. Ang Chance was dctually :gone untdil
approximately December 28 of 2015, correct?

L. Yes.

0. The Defendant had never watched Charce
before the January 5, 2016, correct?

A, Yes.

¢. &And when Chance had beén home, from December

28, 2015 to January 5, 2016, correct?
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¢. Approximately a week or s07

A, Yes,

Q. Up until that time the Defendant had not
been left alone with Chance; is that fair to say?

A, Yes, but he has heen =--

Q. It is yes or no.

A, Yes.

M3. JOVE: Your Honox, for the record she
WS rolling her eyes at me.

THE COURT: T can't econtrol that.

MS. JOVE: T am just making a record, Your
Honor,

0. You went to the hospital with the Defendant,
Chanece and your daughter, is that correct?

A. Yes.

a. And vou walked there, is that correct?

A, Yes.

0. You said you didn't ¢all the paramedics
bacaitse echildren can't ride in the ambulance; is
that referring Lo your daughter?

L. Yes.

0. You didn't want to leave hér behind?

A, Yes.

Q. You said got home after the Defaﬂdaﬁt called
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you; correct?

B Um-hum.

0. Is that yes?

A, Yes.

Q. Did you c¢leanup anything in the house beifore
you left for the hospital?

A Ho.

Q. As far as when you get te the hospital, did
you go back to your apartment with the detectives?

. No.

Q. Is it fair to say Donovine left the hospital
and went back to your residence, correct, you
woeren't with Him?

A, Yes, He went with detectives.

Q. &And vyou consented to the search of your
apartment, 1s that coerrect?

A Yes.

Q. As far as when you went bkhack to your
apartment, did you leave the hospital with Chance
that day on January 57

A. Go back to my house?

Q. Yes.

A. No.

Q. Did you leave the hospital with Chance that
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Q. You went back to someone else's residence,

9. You didm't go back to the apartment,
correct?

A, Yes,

Q. and that's the apartment at 1029 Lisbon
Avenud, number 357

A, Yes.

Q. As far as Chance's injuries are concerned,

vou went Lo, and he is received care since from

- Sunrise Hospltal, is that correct?

&, Yes.

¢. ' Approximately how many medical appolntments

Were there?

A I dén't know.
Q. Morée than one?
K, Yes,
MS. JQVE: No guestions.

THE COURT: Redirect?

REDIRECT EXAMINATION

BY MR. LIPPMANN:
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Q. Based off of that last guestion zbout

whether or not Chance received treatment, where did

"he receive treatment since Sunricse?

A UMC burn adit,

9. And did you inguire at that UMC burn unit as
to whether or not the doctors said; I thought it was
an intentional act?

MS, JQVE: Objection, hearsay.

A, Yes.

TRE CGURT: Hold an.

I will let her talk about the informatien.

Go ahead.

MS, JOVE: She said vyes, Your Hénor.

MR, LIPPMANN: I asked whether or not she
inguired,.

THE COURT: Right. T mean going into what
informatidn she received, and whether she inguired.

9. You did inguire, gerrect?

L. Yes.

Q. Based on that information,; do you have any
reason to believe that this was intentional?

M3. JOVE: (Obijection, Youyr Honor, it calls
for --
THE COURT: Don't answgr.

MS. JOVE:r An incorrect conclusion on her
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part as a lay witness, and it also relies on
hearsay.

THE COURT: Go omnx.,

MR, LIPPMANN: That's fine.

T will pass.

THE COURT: Thank you for your time and
testimony.

Youw may step down.

Don't discuss yvour testimeny with anybody
during the coéurse of the pase unless it is a
representative from the State's or Mr. Sheets'
office.

Mrr.Lippmann,

MR, LIPPMANN: The defense rests.

I have advised,my client of his right to

testify, and he chooses not to.

THE COURT: You do have right to testify at

this particular Juneture, and you are cheosing to

foellow your attorneys advice at this particular

phase?

THE DEFENDANT: Yes .

THE COURT ¢ It is not meaning that 1if you

de¢ide to give up your right to testify, that that

stays permanent, but if I do bind this case cver,

yvou still would have the right to testify at a
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future date, if yvou so0 choose,

At this point arée yau following your
attorney's advice?

THE DEFENDANT: Yes.,

THE COURT: All right.

The defanse rests?

MR. LIPPMANN;: Yes.

THE COURT: State.

Mg. JOVE: 1 ‘have a brief motion to conform
have the complaint conferm te the evidence.

The mother said his birthday is 1-30-2013,
not 14. He was approximately 2 years c¢f age at the

time .

THE COURT: T don't think there has been and

objection to conforming to the child's age.

Mr., Lippmann, any objeﬂiion'to conforming to

the chiid's age?
MR. LIPPEMANN: None at all,
THE CQURT: TReserve?
Ms. JOAOVE: rReserve for rebuttal.
THE COURT: Mr. Lippmann.

MR. LIPPMANN: We are basing this case

s0lely off of doctors, expertis that did not

personally observe Chance. That's tough to take.

We hive a doctor perhaps that did have an
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lopinion, and that doctor didn't testify today.

We have essentially Dr. Cetl that has

observed photos and doctors' report. It is her

opinion that it could not have been that.,

But again she hasn't perscnally observed

him. She didn't speak with Donoevine. She didn't

speak with Chance.

Shé didn't speak with Jasmin, She spoke
with basically a detective, okay. I understand why
they go through this when there are substantial
injuries, or what appears to be, but we don't have
anything that is substantiated.

We don't have the acétual burn unit docters

coming in and testifying, and that is concerning to

mé&, even at the preliminary hearing, that the actual

physicians who are designated and the ohly ones in
the walley that are designated to treat burns aren't
even'heré to testify as to whether it is their
opinion as te whether or not this was intentional or
not.

Your Honor, I think minmimally perhaps there
is a burden that's met, but it is the slightest of
margins that this is a willful contact, willful
abuse that caused substantial.

Also, I don't think I heard any testimony
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stating that the injuries themselves were
substantial.,

e have photos, but I don't koow how lLong
the injuaries would result. These are burns, but I
don"t believe the doctor testified as to the
substantialness of these injuries.

Based on that, I submit it.

THE CCOURT: State.

MS. JOVE: As far as the substantial bodily
harm is cohcerned, Dr. GCetl did testify that these
injuries would take 2 to 3 weeks.

She testified as to type of pain and the
severity of the pain, and the type of treatment that
would be given, and it is clearly temporary or
permanent disfigurement, at least tempocrdry, tﬁere
is evidence to support that, which is reguired for
the suhstantial body harm.

In addition, the testimony from Detective
DePalma, as far as the photos admitted today for
purposes of preliminary hearing, the photos on the
date of the injury, and tHen the photos of the
¢hild's hands the day after, clearly there 1is
temporary disfigurement that is apparent from those
photographs.

as far as the testimony that is presented,
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Your Honor, 1t 1s sufficient te mest Lhe standard
for slight oer marginal evidence.

Moreover, based on the Defendant 's version
of the events, Hhe gave Detective DePalma, the
injuries which are accurately reflected in the
photographs, I believe it 1s exhibits 7 through 32,

that DePalma saw then, that Dr. Cetl réviewed, and

she did describe in detail as to why it is, in her

opinion, an inflicted and an abusive injury, and not

merely an accident.

ind Cetl did testify at the defense's
request, that she spoke to Dr. Olson, who was the
treating physdician for the child at the time, and

she said Dr. Olson believed the injuries to be

non-accidental as well.

Thereée Has been no testimoeny here to today

that these injuries were anything other than abusive

or inflicted.

THE COURT: Mr. Mathews, the standard at
this particular Jjuncture 1is Slight or marginal
evidence that a crime may have been committed.

T will hold to you answer in the Eighth
Judicial Distrigt Court on the charges of child
abuse; megligent or endangerment with substantigl

bodily harm.
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You will need to appear with your attorney

in the lower level District Court Arraignment on the

following date.
THE CLERK: March 3, 10:00 a.m. lower level

District Court Arraignment.

(Proceedings concluded.)
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STEVEN B, WOLFSON
Nevada Bar #001565

Elestrenically Filed
03/24/2016 09:06:50 AM

NWEW _
Clark County District Attorney CLERK OF THE COURT
CHRISTOPHER S, HAMNER

Depu? District Aftorncy

Nevada Bar #11390

200 Lewis Avenue

Las Vegas, Nevada R9155-2212 .
(702) 671-2500
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintift,

~VEr CASENO: C313047

DONOVINE MATHEWS, aka, NO:
Donovian Mathews, #5910369 DEPTNO:  XII

Defendant.

NEVADA intends to call the following witnesses and/ot expért witnesses in its case-in chief:

NOTICE OF WITNESSES AND/OR EXPERT WITNESSES
[NRS 174.234]
TO: DONOVINE MATHEWS, aka, Donovian Mathews, Defendant; and
TO: DEPUTY PUBLIC DEFENDER, Counsel of Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

BETHARD, JOHN; LVMPD #13928

CJ;, C/OCCDA

CATHCART, JASMIN; 717 E Caballo Hills Ave NLV 85081

CETL, DR. SANDRA; Sunrise Hospital; Is a medical doctor and is expected to provide
testimony as & medical expert as to her opinions and findings including, but not limited to: her.
review and analysis of the medical records, reports and radiographic films, as well as the
observations, diagnosis and treatment rendered to victimin this case, SCAN exams in general

and directly related to the -iﬁst_a_m; case. In addition, she will provide testimony as to her direct:

r
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involvement, if any, in this case and the possible mechanisms of injury and causes of injury to

collection and preservation of evidence and will give opinions related thereto. He'is expected

O oo =1 Oy Al W N

statisties, and related issues.

the said victim,
COR: CCDC
COR; LVMPD DISPATCH
COR; LVMPD RECORDS
DAHN, ROBBIE; LYMPD #5947, 1_;5:& Senior Crime Scene Analyst with the Las Veg__as"

Metropolitan Police Department. He is an expert in the area of identification, documentation,

to testify regarding the identification, documentation, collection and preservation of eviderice
in this case.

DEPALMA, PHILIP; LVMPD #5297

GRIVAS, CHRISTOPHER; LVMPD #8759

KRUMNE, TROYCE; LVMPD #7176

OLSON, DR. ELIS; Suntise Hospital; Will testify regarding the cxaminat_ion,__-‘
treatmeant, observation and diagnosis in general of the named victim in the instant case.

PELTIAR, DR. PHYLIP; Burn medicine expert witriess may testify ‘and advise on
matters regarding burn injury, including heat burns, chemical burns, electrical _bu_ms,-'radiat'ion
burns, superficial burns, toxic exposure, and scalding, Experts in burn injury can also provide

reporis and testimony on various causes of burns, degeees- of burns, burn accidents, burn

SANTAROSSA, BRIAN; LVMPD #6930

SZUKIEWICZ, JOSEPH; LVMPD #5411; Is a Senior Crime Scene Analyst with the
Las Vegas Metropolitan Police Department: He is an expert in the aréa of identification,
documentation, collection and_preservati_on_ of evidence and will give opinions related thereto.
He is expected to testify r'eg_ardin_g the identification, documentation, collection and
preservation of evidence in this case.

WESTMORELAND, JOANNA; CPS
i

2
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These witnesses are in addition to those. witnesses ‘endorsed on the Information or

Indictment and any other witness for ‘which. a separate Notice of Witiesses and/or Expeit

- Witnesses has been filed.

The substance of each expert witness’ testimony-and copy of all reports made by or at

the direction of the expert witness has been:provided in discovery.

A copy of each expert witness® curriculum vitae, if available, is attached hereto.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ CHRISTOPHER 8. HAMNER
CHRISTOPHER S. HAMNER
Deputy District Attorney
Nevada Bar #11390

CERTIFICATE OF FACSIMILE TRANSMISSION
1 hereby certify that service of the above was made this 24th day of March, 2016, by
facsimnile transmission to: _
Public Defender's Office
FAX #4155 5112

_ /s/ J MOTL.
-Employee of the District Attomey s Office

3
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Sandra Cetl, MD, FAAP

Sunrise Children’s Hospital
Pediatric Administration
3186 Maryland Parkway

Las Vegas, Nevada 89109
702-784-1933

Education;

University of Nevada, Scheol of Medicine
Las Vegas, Nevada
Residency.in Pediatrics. TS
Tuly 2007 — June 2010, ' R A

University of Vermont, College of Medicine
Burlington, Vermont

M.D.

August 2002 — May 2007

University of California, Los Angeles
Los Angeles, California '
B.S. in Neuroscience, cum lainde
September 1997 — May 2001

Current Attending Responsibilities: September 2010 to current.

e Sunrise Children’s Hospital Child Abuse Pediatrician
o ‘Medical evaluations of patients with suspected physical abuse,
sexual abuse and/ or neglect. Patients are seen in the ER setting as
well as on the pediatric ward and PICU -
s Sunrise Children's Hospital SCAN call -3
& Sole M.D. provider taking night call for suspected chlld sexual
abuse medical evaluations inthe ER: (2010--2012)
e Sunrise Children’s Hospital ER
o 12-5 shifts per month inthe pediatric ER, ‘managing and ireatirig
patient levels 2-5,
» South Nevada Children’s Assessment Center
o Sole M.ID. provider of medical evaluations of patients with
concerns of child sexual abuse.
s  Assistant Clinical Professor at the University of Nevada, School of
‘Medicine {October 2012 — present)

v

o w2 -




dmalng

Additional Work Experience: - CLiT

Juvenile Diabetes Camp Physician August 2010

Job Title: Physician.

Primary RBSPDHSIbIlItlBS. Observation and management of msuhn tise during the 3-day
camp, Children were aged 12- 17.

Planned Parenthood, Los Angeles August 2001~ May 2002

Job Title: Senior Program Manager

anar} Responsibilities: 1was in charge of the all volunteers, teachers and
goordinators. Duties ranged from the management of staff to reviewing and editing the
curriciilum as well as ensuring the program’s educators were properly trained and
prepared for the situations they would encounter.

Planned Parenthood, Los Angeles August 2000 — August 2001
Job Title: Reproductive Healih Educator

Primary Responsibilities: I was responsible for educating mner city teens and young

adults'on topics including reproductive health, sexually trapsmitied discases, the use
contraceptives and the possible social, economic and health censequcnces of various
sexual choices. , _ . "

University of California, Los Angeles 1997 — 2001 .

Title: Research Associate

Responsibilities: rodent husbandry, surgery, data collection, perfusions, histology and
result amlyms aver the course of four consecutive years; the data from my efforts
resulted ini-two publications in the Journal of Neuroscience.

Laura H. Corbit, Janice L. Muir, and Bernard W, Balleine. The Role of the Nucleus
Accumibens in Instrumenta! Conditioning: Evidence of a Functrona! Disseciation

Bbatween Accumbens Core and Sheil. 1. Neurosci., May 2001 21; 3251 ~ 3260,

Laura H. Corbit and Bernard W, Balleine. THe Rofe of the Hippocampus in

Instrumental Conditioning. J. Neursscl., Jun 2000; 20: 4233 - 4239,

T-was-awarded 1* place in the annual UCLA Neuroscience Poster Session with-a

presentation titled The Effects of Lesions in the Nucleus Accumbens on Insirumental
Conditioning. Additionaily, I was responsible for teaching presentations for
undergraduate and graduate. students regarding both the research completed and other
topics in neuroscience. i ,gr

Private Math and Science Tutor 1999 — 2003 ; o '
1 conducted weekly sessions for several ] junior high and high school students in subjects
ranging from Algebra to Calculus and Life Sciences to Physics:”
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Care Extendors at UCLA — Santa Monica Hospital 1997-1999
I transported patients and aided in the care.of patients in obstetrics, medical-surgical
witrds, and the emergency department.

Rockwvell Aerospace and Defense and The California Museum of Science and
Industry - Summer 1996

1 was the primary instructor for an inner city program to pr‘b” '“bte the benefits of
mathematics and science to fourth and fifth grade disadvantaged children. |

‘Licensure and Certification:

Fellow of the American Academy of Pediatrics 2072 present
Assistant Clinica! Professor at the University of Nevada, Schoo! of Medicine
Qct:2012 - present
Board Certified in Specialty of Pediatrics by the American Board of Pediatrics
curzent to 2018
PALS Current to May 2015
BLS Current to May 2015
Nevada State Board of Medical Examiners Current to Tune 2015
Nevada State Board of Pharmacy current to 2015
‘Drug Enforcement Agency License cuttent to 2015

Current Gutreach and Coinmittees:

Clark County Child Fatality Review, Chair
January 2013 — January 2014-
Nevada Alliance for Drug Endangered Children; Member ¢
2012 — present ’
Prevent Child Abuse Nevada, Member
2012 present
Clark-County Child Fatality Review, Vice Chair
June 2011 — December 2012
Clark County Child Fatality Review Team, Merber and Core Voting Member
September 2010 — current '
Clark County Child Fatality Task Force, Member
Qctober 2010 — current
CARES Committee-(Child Abuse Case Review and Educatmn Service)
September 2010 — current
«Facilitator of a multidisciplinary team where cases are presented by medical

ORI 1+

staff, CPS, Law Enforcement and District Attorneys when. there are concems of

child physical abuse

g
<efyy
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Children*s Assessment Center Case Review Team

September-2010 — presetit -
*Member of a multidisciplinary feam where cases are.presented by medical staff,
CPS, Law Enforcement, and District Attorneys where there are concerns of child
sexual or physical abuse at the Southern Nevada Children’s Assessment Center

Current Research Participation:

Currently approved for IRB participation in fora Muilti-Center Prospective Research
Project. Topic: the vield of medical screening of pediatric contacts- siblings and other
children- in the home of an abused child. Finishing' mid 2013.

Curtently approved for IRB participation in a second Multi- Ccnter Prospective Research
Project. Topic: Risk perception of physically abused childfed #nd how to use a child’s
social history when evaluating injuries that may.be due to physicalabuse. Currenily -
concluded.

Presentations:

April 2014; Child Sexunal Abuse
s Power point presentation given to foster parents and foster program staff via DFS
about child sexual abuse including signs and. symptoms, examination, risk factors
and forensic findings,

March 2014; Overdose and Accidental Poisonings
» Power point presentation given to foster parents and foster program staff via DFS
about accidental deaths of children and adolescents from accidental overdose or
poison ingestion..

January 2014: Cutaneons Injuries and Physieal child abuse .
s Power point presentation.for CPS and DFS workers and investigators, and

students of forensic investigators of CSI law enforcement on the'external ﬁndmgs.

of child physical abuse. Discussion of mimics of abiisgiand. acc1dental injuries.

.. ok, .
5 ][- 3 l}\: -t-.",..-_' t N bl -

December 2013; Female Genital Evaluation
e Power point presentation for residents and attendings of UNSOM Emergency

Medicir:e Residency Program dbout the female genital exam, pathology, and ehild

sexual abuse.

December 2013: Abusive Head Trauma and Fractures in Child Abuse

¢ Power point presentation for residents and attendings of UNSOM Emergency
Medicine Residency Program about findings with abusive head trauma, fractures
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and abdominal trauma, including: mirmcs of abuse and' prop er complete evaiuatmn
in the-ED setting, i
December 2013: Drug Exposed Babies !

o Power point presentation given to foster parents and. foster program staff via DFS,
both live and through webinar about normal embryology, how specific legal,
illicit and prescription drugs effect in utero development of a fetus, and the life
long consequence of drug exposures.

November 2013: Female Genital Evaluation i
= Power point presentation for medical students'and residents of UNSOM..
Discussion about genital exam, normal anatomy, findings, pathology, and sexual
abuse, '

October 2013: Child Maltreatment Overview \

e Power pomt presentation for Positively Kids Clinic staff, consisting of
physicians, nurses, and nursing assistants. Digcussion of cutaneous findings.of
abuse, abusive head trauma, abdominal trauma, mmncs, sexual abuse and genital
examinations. 3

Y
.August 2013; Cutaneous Finding in Child Physical:Abuse; Briises = .- - -
Power point presentation to University of Nevada, School of Medicine
Emergeney Department residents for grand rounds. Distussed skin findings

‘assaciated with child physical abiise and accidental injury.

April 2013 Visual Diagnosis
# Power point presentation regarding a visual diagnosis of a patient at the Ray E.
Helfer Saciety Annual Meeting, which is aftended by Pediatricians and Child
- Abuse Pediatricians practicing nationally and internationally.

March 2013: Grand Rounds “The Long Teérm Effects.of Child Abuse™
s One hour power point presentation for Grand Rounds at the University of Nevada,
Schoo! of Medicine. Discussion on Adverse Childhood Events and the studies
stemming from the CDC data collection in response to adverse childhood events
in the community thiough the life time.

March 2013: Sexual Abuse Nurse Examiner
o Guestspeaker 4t the SANE class at Sunrise Children’s:Hospital on mandated.
reporting and description of the Southern chada Chlldrcn ' Assessment Center.-
EEIWEARE TR
February 2013: Child Physical Abuse ' \
e Two hour power point presentation fo Pediatric Residerits at the UNSOM
residency program about all medical aspects of evaluating and recognizing
physical ¢hild abuse.

September 2012: Sexual Child Abuse-
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o Two 3 hour power point presentations on child sexual abuse examinations and
Sexual Assault Nurse Examiner (SANE) program given to pediatric emergency
department nurses at Sunrise Children’s Hospital.

Aprit 2012; Overdose and Accidentsl Poisoning Deaths:
¢ Power point presentation given to members of the Southern Nevada Child Fatality
Review Team about accidental deaths of children and adolescents frorn-accidenta
overdose or-poison ingestion.
January 2012: Sex Trafficking Among Adolescents .
o Modified Power point presentation-on sex trafficking among adolescent males and
females in the U.S. as well as locally in Las Vegas, NV. Presentation given to
hospital clergy members in Clark County, NV at Sunrise Children’s Hospital,

Jun'e 2011: Child Abuse Signs and Symptoms.
Power point presentation given to University of Nevada School of Medicine
medical students transitioning from classroom learning to ¢l inical practice.

'May 2011: Sexually Transmitted Infections and Testing in Child Sexual Abuse
o Power poini presentation given at Sunrise Children’s Hospltal for ER nurses
training to become pediatric sexual abuse nurse examiners

March 2011: Adolescent Drug Overdose
o Regional conference in Las Vegas and Reno, Nevadz opr accidental overdose'in
the adolescent population pRLH
s Two 7 hour trainings on aspects of adqlcscent?drug use-and:overdose.

February 2011: Child Physical Abuse 3
¢ Power point presentation on skin manifestations of Chl]d physwal abuse
 Attendess included hospital social workers and case managers

October 2010: Child Abuse and Neglect Prevention Conference
s Regional for South Western United States
s Provided a conference session on Adolescent Accidental Qverdose
o Attendees included teachers, school murses, social workers; attorneys, and
psychology care workers

October 2010 Sexually Transmitted Infections in Child Sexual Abuse
o Power point presentation at the Southem Nevada Children’s Assessment Center
on sexually transmitted infections in sexually abused children.
o Altendees included law enforcement, CPS and DFS workers and staff

January 2010 University Medical Center Ward Teaching Senior
s Mormning Report for residents and faculty including subj ects such as burn
management and:seizure évaluation | R T S,
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¢ Morbidity and Mortality power point presentation for residents and facuity about.
¢valiation and management of extravasation injuries

e Resident Lecture Power Points on variety of topics including Newbom screening,

Non Accidental Trauma, Pediatric Brain Tumors, and Apparent Life Threatening
Events

December 2010 Lied Clinic, Senior Resident
¢ Morbidity and Mortality power point presentation on consequences of RSV
mismanagement

October 2009 Unwersxty Mcdlcal Center NICU

e Power point presentation for residents and faculty irt Glucose Metabolism of
Neﬂnates 1_ 3 'l
% . P '-'-_.L-"' !"?-?‘5 i

September 2009 Endocrinology
e Power point presentation for residents and faculty on Short Stature

August 2009 Adolescent Medicine _
» Noon Conference power point for residents and faculty on Chronie Pain
Management

July 2009 Sunrise Hospital Ward Teaching Senior
o Morning Report presertations for residents and faculty on subjects including
Abdominal Pain, Perlfonsillar abscesses, and Kawasaki’s Disease )
s Resident Lecture Power Points on a variety of topics including Diabetes
Managernent, Neonatal Fever, and Substance Overdose

January 2009 CPS, DFS, Child Haven Staff
o Presentation to staff on Medical Neglect and Newborn Screening

January 2009 Noon Conference Lok
o Journal Club on Office Based Treatment and Outcomé& for Febrlle infants th
Clinically Diagnosed Bronchiolitis™ - W e Rl :

August 2007 Noon Conference 5
o Journal Club on the Early Intervention and Outcome’ of Chxldren with Failure to
Thrive.

Mem’berships:

American Professional Sociéty on the:Abuse of Children — May 2014 - current
American Academy of Pediatrics Member 2007-201¢; 2012 — current
Amierican Academy of Pedxatncs Section on Child Abuse and Neglect (SOCAN)
2012 — current

e Helfer Society Member June 2011- current

-
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ACGME Resident Forum Regiresentative, 2008 20 0 g
Created curriculum for Child Development resident rotation, August 2007

Professional Development:

e

@ 9 a a ®

Languages:- o

a

AAP Conference Nevada Chapter (Las Vegas, NV) Angust 2009
Clark County. School District Nursing Conference on many aspects of school

‘nursing, including Child Maltreatment, August 2009

Clark County School District Nursing Conference on various. Genetic Disorders

and Behavior Disorders, November 2009
‘SANE P Training, Jung 2010

International Association of Coroners and Medlcal Exammers Conference, June
2010

Western States Child Sexual Abuse Conference (Las Vegas, NV) September 2010
Shaken Baby Conference (Atlanta, GA) September 2010

Chiid Abuse and Neglect Prevent Coriference (Reno, NV) October 2010

San Diego. International Conference on Child and F amﬂy Maltreatment,

January, 2011

Ray E, Helfer Society Annual Meeting; (Amelia Is.land;i FL) April 2011

International Association of Coroners and Medic¢al-Examingrs Conference (Las:
Vegas, NV) June, 2011

San Dlego International Conference on Child and Falmly Maltreatrnent,

January, 2012 _
International Association of Coroners and Med__l_cal .Ex_ammcrs Conference (Las
Yegas, NV) June, 2012

‘Basic High School Lecture Serjes about Sex Trafficking, Henderson, Nevada

October, 2012 o
Valley High School Lecture Series about Sex Trafficking, Las Vegas, Nevada
October 2012

San Diego International Conference on Child anci Family Maltreatment,

January, 2013
Ray E. Helfer Society Annual Meeting; (Sqno_m_a, CA). April 2013
International Associationof Coroners and Medical Examiners Conference (Las

Vegas, NV) June, 2013

Fluent in Serbo-Croatian  ~ ‘ TR
Cornversant in Medical Spanish
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Curriculum Vitae

Las Vegas Criminalistics Bureau
Statement of Qualifications

P# 5047 Date: 8:28-03

Minimum Qualifications

_ _ _ AA Degree with major course work in Criminal
Crime Scene-Analyst | Justice, Forensic Science, Physical Science or
refated field, including specialized training in
Crime Scene [nvestigation.

Crime Scene Analyst Il | 18 months - 2 years: continuous service with
LVMPD as a Crime Scene Analyst L.

Classification

X |  SeniorCrime.Scene | Two (2) years as a Crime Scene Analyst Il to
Analyst qualify for the promotional fest for Senior Crime.
Seene-Analyst.

Four (4) years continuous service with LVMPD
and completion of probation as a Senior Crime
Crime Scene Analyst Scene Analyst. Must have the equivalent of a-

Supervisor Bachelor's Degree from an accredited coliege or
university” with major course work in Criminal
Justice, Forensic Science; Physical Science or
related field. '

Institution: Major D.egrée_/Date-:-
CUNLY Criminal Justice Bachelors Degree

Yes. No

- Employer Title ' Date
LVMPD Sr. Crime Scene 1997
Analyst
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DAHN, ROBBIE.

Pi# 3047

CRIMINALISTICS BUREAL - FIELD

SENIOR CSA
DOH: 07-13-97

AGENCY

NSDIAI

DATE CLASS TITLE CREDIT HOURS
08-15-97 | Bachelor of Arts - Criminal Tustice UNLY
07-28-98 New Civilian Employee Orientation LVM.PD. 14
08-10-98 Stréss-Management LVMPD 4
08-10-98 Capstun for Civilians, LVMPD 1.50
07-13 to Crime Scenc Analyst Academy- - Criminalistics Bureau LVMPD 175
08-14-98 |
03-12-98 Ci_vili_an.Use.o.f Force & Firearms Training 'LVMPD 21
08-12.9% Duty Weapon Qualification LVMED 2
08-13-98 | Coimbal Shodting Simulator - FATS LVMED 1
10:20-98 | Criminalistics Bureau - Field Training LVMPP 400
11-91-98 ‘Nevada State Division of 'ﬂ]‘é'lnrématiou_a_l Assoe. for NSDIAI
_ldentification (NSDIAL) - Active Charter Member # 00055
12-10-98 WordPerfect 8.0 LVMPD 4 .
01 -.U_?-QQ Class I - 'Dri\_.fer.'Tr_ai'nin_g LVMPD 8
02-17-99 Understanding Death and Grief Issues LVMPD 4
01-;1249.9 Training - Motor Home Diriving. LYMPD 4
03:15-99 International '.Asﬁ_oi:_. for Identification (IAT) - TAI |
Active Member # 16926
03-16-99 | Award Preseqtation and PR Photography LVMPD 2
03-23 10 Clandestine: La_bora_to.ry Safety Cértification Course LVMFD 40
032699
{4:07-99 Certificate of Achieverent, graduated course in Forensic American Institute o.f_ .Appli'ed 260
Science and [nvestigation (AIAS) Science, Inc.
. 04-G07-00 Winning Cotrtrcom Gonﬁjc’m"t_ations Seminay _ &
04-28 to First- Aunual Educatienal Conference. NSDIAT
04-30-99 Opening Céremonies (2) Banq_ur:_:r {3
oo Fingerprint Classification NSDIATY 2
“ | Laboratory Photography NSDIA] 2
¢ Death Iﬁ‘\r'e'sti_gations' ‘NSDIAIL 2
“ Traffic Photography 2
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Footwear/Tire Tracks NSDIAI 2
¥ Superglue NSDIAI 2
050799 | Critical Procedures Test LVMPD 2
09-13to Crime Scesie Technology 2 Northwestern University, 40
09-17-99 ‘Traffic Institute
10-25 ta. Basic Fingerprint Classification FBI 40
10:29-99 '
)5-03 0 Second Anpual Educational Conference NSDIAI 1
05-05:00 | Shoebox Labeling  {Also-sce items below}
. “Gadgets and Gizmos. NSDIAI 2
" Handwriting NSDIAT 2
“ Polly Klass NSDIAT 3
i WIN-AFTS - NSDIAI 2
w Galaxy Air Crash NSDIAL 2
“ Photo FP Tech NSDHAL 2
" Child Abuse- NSDIAI 2
" Arson [iivestigations NSDIAT 2
09-13-00 | ‘Trial Testimony for Law Enforcement
12-23-00 Crime Scene Certification Board - Completed all 1Al
réquirements-and tésts for - Crime Seceng Techniciax
03-19 to Practical Homicide Investigation P H.I Investigative Consultants, 24
03-21-01 Tne,
04-11 to- 'NSDIAT - 3* Annual Educational Conference
04-13-01 Florazine: NSDIAI 2
“ Offices Invelved Shootings NSDIAI 3
W Child Expleitation NSDIAI 2
06-04 to. Bloodstain Evidence Workshop | Northwestern Usiversity Center 40
06-08-01 for Public Safety
‘032510 | Medical Death Isvestigation . Public Agency Training Council 16
03-26-02 - National Crime Tusticé
03-30-02 | Documentation of Footwear & Tire Impressions LVMPD 1
04-01-02 Chemical Enhancements of Bloodstains, Preliminary Steps - LVMPD 1
_ Criminalistics Bureau
04-02-02 Objective Approach to the Crime Scene - LVMPD 1
04-02-02 Clandestine Laboratory Safety - F'i_ngerprint_ Processi'ng_ LVMPDY 1
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04-02-02 Major Case Prints LVMFD 3
04-16:02° | Forensic Anthropology LVMPD - Criminalistics Burean 1.5
70102 Successfuily completed all requireménts and tests - International Assoc; for
Qualified as Crime Scene -Anal')'Is't_(Levci--Z)' Identification (IAI)
‘08-04 to 87" Imternational Educational Conference - See below TAT
08-10-02
H W.%j?: Examination of Bloodstai ne_d_-Cli:JLh_ing * 4
" W-39: Intermediate: Dye Staining Workshop: “' 2,
" W-60; Impact Pattern Reconsiruction N 2
* W-73¢ Techniques of Electrostatic Lift’ing at Ciime Scenes - 2
12-18-02 Civilian Use of Force & Firearms. Training LYMPD 24
01-20 to Advanced Ridgeology Science. W‘orkﬁhop: Forensic Idenfification Training. 40
01-24-03: Seminars
02-03 10 Shoeting Incident Reconstrtction - Forensic Idéntification LVMED 24
020503 | Trainitg Seminars
02-0640 Advanced Shooting Incident Recoustruction (for LVMPD). | Forensic Kentification Trdining 24
(2-08-03 ' Seminars
.0_6;{]_4-0_3' Bvidence lmpounding - Areas of Concern LYMPD 3
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Curriculum Vitae

Phylip J. Peltier

24330 Rutherford Rd.
Ramona, California
95969 _
withay.peitier@gmail.com
(530).521-8044

SUMMARY:

Phylip Peltier eintered the San Diego Police Department on August 23, 1974. He
was assigned to patrol duties and promoted to the rank of Agentin 1979. He was
assigned to fnvestigations in 1980. He worked Chiid Abuse, Robbery and Juvenile
assignments while in'Investigations.

Mr. Peltier was hired by the San Diego District Attorney's Office in January 1987.
He was assigned to Criminal Investigations, Technical Services and other _
specialized investigative assignments. He was hired by the Butte County: District
Attorney’s Office in October 2000, where he retired as a Criminal Investigator in
March 2003. Mr. Peltier continues to teach, consult and testify in cases regarding
suspicious burn injuries, Child Abuse Investigations and interview / interrogation.
Mr. Peltier was certified Bi-lingual Spanish in 2001.

EXPERTISE IN:  SUSPICIOUS BURN INJURIES

X Developed the Immersion Burn Evidence Worksheet in 1981. This
worksheet has been distributed for use in all 50 United States and as
many as 35 foreign countries.

X Pioneered the technique of re'crea_ting_-.liquid-burn injuries using blue
dye. This technique is used to determing; among other issues,
accidental vs. non-accidental injury.

PUBLICATIONS:
X Published in the APSAC Advisor and for the American Bar Association.
Co- authored a booklet for the Juvenile Justice Resource Center and the

United States Department of Justice, entitled, BURN INJURIES IN CHILD
ABUSE.
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The Re-Creation of Suspicious Burn Injuries / The Field and the
Classroom. Submitied to; The International Association of Directors: of
Law Enforcement Standards (Quarterty) Editor: Patrick Judge.
Published: April 2005,

INSTRUCTION:

X

X

X

Instructing in the investigation of suspicious injuries since 1981.

Taught on numerous local, state, national and intérnational fevels.
Audiences include persons from many disciplines such as law
enforcement, medical, judicial, legal, social work, education, private
business and others. '

Presented for the American Prosecutors Research Institute, Children’s
Hospital in San Diego (The Response to Child Maltreatment), Emmanuel
Hospital in Oregon, The Jaycee Burn Centerin North Carolina, Child
Help USA in Phoenix, Arizona, CASA in Corpus Christi, Texas,
Children’s Hospital, Austin, Texas, The Robert Presley Institute of
Criminal Investigation, B.D.S.S.T of Oregon, Canadian Child Abuse
Conference (Niagara Falis, Canada 2001), BASPCAN conference York,
England, Leicester, England Child Abuse Investigations Training, The
International Association of Coroners and Medical Examiners, The
International Association of Forensic. Nurses-and many other law

enforcement, social service, public-and medical associations.

Instructor in Cognitive Interview and Confrontational Interrogation,

Interrogation Law and associated Behavioral Analysis. (Since 1996)

nstructor in the Robert Presley Institute of Criminal investigation (1ICY),
Instructor Development Course, Core Course San Diego (classes:
Interview and Interrogation, Interrogation Law, Sources of Information;
Media Relations; Case and Time Management, and Child Abuse
Investigations.

Administrator of the ICl Core Investigations Course (ten day course),
and the Advanced Child Physical Abuse Investigations course (three
days)San Diego Regional Training Center.

Three time presenter as “Best Practices Presenter” at the Annual
institute of Criminal Investigation Conference.

KEYNOTE SPEAKER

x

Keynote speaker at the plenary session: Arkansas Conference on Child

Abuse and Neglect, March 2006. {presented follow up workshops)




Keynote speaker and. trainer: International Association of Forensic

Nurses, Montreal Canada, Fall 2011. (presented follow up workshops)

Keynote and featured speaker; International Coroners and Medical
Examiner Conference, Las Vegas Nevada, 2009, 2010, 2011 {scheduled
2013)

Keynote and featured speaker, Rochester New York Child Abuse
Conference 2013

INVESTIGATION & TESTIMONY

X Consulted and assisted in the investigation of suspicious burn injuries
with focal state and foreign agencies on numerous occasions.

X “Testified in California as an expert in the areas of Child Abuse, Burn
Injuries, and Fingerprint Comparison.

X Qualified.in the state of lowa as a burn expert and testified in a case
involving the death of a three-year-old chitd.

X Subpoenaed on three occasions as an expert on suspicious  burn
injuries regarding specific cases | investigated in the state of Arizona.

X Conducted burn investigation at the requestof Br. Michael Ryan, New
Children’s Hospital, Sydney Australia and was qualified as a court
expert and subpoenaed for court appearance.

X Currently investigating numerous suspicious burn injury cases from
California and other states and assisting in the recreation of those burn
incidents.

X ‘Research in the'area of suspicious burn injuries involving children and
adults, is continuing on a daily basis.

X Subpoenaed and testified in Austin, Texas, Superior Gou rt, September
2005 infant death resuiting from burns. :

X Numerous other consultations and expert assignments to date.

AWARDS:

X Recipient of the Robert Presley Institute of Criminal Investigation 1999-

2000 Excellence in Instruction Award.
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X 1998 Recipient of the San Diego County “I Love A Cop™ Officer of the
yearfor the San Diego County District Attorney’s Office

X 1999 Recipient of the San Diego County Deputy District Attorney’s
Association, “Investigator of the Year”.

X Recipient of the Robert Presley Institute of Criminal Investigation 2005-
2006 Excellence in instruction Award.

EDUCATION:

Associate of Sciences Degree in Criminal Justice
Mesa College San Diego, California 1974

Supplemental Courses:

San Jose State University
Chapman College
University of California San Diego

SPECIAL CERTIFICATION AND TRAINING.

X

P.0S.T. CERTIFICATES (California)
Basic, [ntermediate and Advanced
Certified NRA & FBI Firearms Instructor since 1976.

Graduate of FBI Basic and Advanced Fingerprint Identification and

‘Comparison courses in 1988 and 1989

Superior Court Expert in Fing_'erprinf Identification and Comparison
since 1988.

Certified operator of the Gaschromatograph (Breathalyzer) 1978

Numerous Certificates of training related to Law Enforcement spanning
28 years. (Available upon request)

ONGOING TRAINING AND EDUCATION:
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Graduate of the.P.0.S.T. Master Instructor Development Program,
September 30, 2005. This one year long Master’s equivalent, involved
Instructional Systems Design Models, Aduit Learning Concepts;
Emerging Instructional Technology and Research and Publication.
“Thesis equivalent: the design and presentation of a new 24 hour training
course for California Law Enforcement; ADVANCED CHILD PHYSICAL
ABUSE INVESTIGATION.
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Curriculum Vitae.

Las Vegas Criminalistics Bureau
Statement of Qualifications

Name: Joseph Szukiewicz

_ Date: 10-1:03,

JCORRENECIEASSIRICATION!
~ Classification

i e P T

T ek

LA st i
Minimum Qualifications

Crime Scene Analyst |

AA Degree with major course work in Criminal
Justice, Forensic Science, Physical Science .or
related field, including specialized training in-
Crime Scene Investigation.

Crime:Scene Analyst I

18 months - 2 years continuous service with
LVIMPD as a Crime Scene Analyst |

X | Senior Crime Scene
Analyst

"Two (2) years as a Crime Scene Analyst If to
qualify. for the promotional test for Senior Crime
Scene Analyst.

Crime Scene Analyst
Supervisor

e gy st

HIRORVAEERUCATION .

it

fnstitution

Four {4) years continuous service with LVMPD
and completion of probation as a Senior Crime
Scene Analyst. Must have the equivalent of a
Bachelor's Degree from an accredited coliege or
uriversity with major course work in Criminal
Justice, Forensic ‘Science, Physical Science or

'egree/te |

UNLV

Bachelors Degree-198¢

%TEgﬁﬁéﬁl =

o
. e e T el e

Yos

TR g

LT TR T,

T

Employer

TEVPLEYMENTISTORY SR

LVMPD

Sr. Crihﬁe Scene
Analyst

HIFRONTOFFSHIRLEYWORKAREAEDUCATIONISZUKIEWIGZ EDUCATWFD
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SZUKIEWICZ, JOSEPH  P# 5411

CRIMINALISTICS BUREAU - FIELD

SENIOR CSA S
| DOH; 01-27-97
DATE CLASS TITLE AGENCY | CREDITHOURS
1989 Criminal 'Ju'stic’é UNLY Degree _
012710 'Crimé-Sccn_;: Analyst acacﬁcmy LVMPD 175
02-28-97
02:03-97 | Hazard Communication Training Certificate - Video LVMPD
- 02:06-97 | | Ethics & Leadership | LVMFD 7
02-10-97 | Stress Management L'V?\_éiP.D | 4
02-12, 13, | Civilian Use offo:ce-&.Fi.rearm Training: LVMPD 21
& 02-19-87 _ '
" 021797 | Civil & Criminal Law prp 5
02-18:97 | CAPSTUN for Civilians 'LVMPD 2
03-17:97 | Combat Shooting Simulator/FATS LYMPD )
03-27-97 | Ulraviclet (UV) Light Or-ient_atioﬁiand‘-Sa_fe_ty Presentation LVMPD 1
03-0310 | Criminalistics Bureats - Field Training LYMPD 360
05-02-97
03-30-97 | Duty Weapon Qualification LYMPD 2
04-03-97 | Driver Teaining - Level 2 LYMPD 8
05-20to" | Top Gun Class o LVMPD.. 21
05-22-97 | |
| 06-13-97 | NCIC- ?hase [ - Video. LVMFD 20 Min
07-02-97 ..Dut;.' Weapon Qualification LVMPD 2
07:21-97 | Critical Procedures Test LVMPD

09:30:97 Duty Weapon Qualification LYMED 2
10- 1"3-’-9? | Forensic .Sci.e'nce - American Institute.of Applied Sciencc' American Institute:of Applied 260

_ Science

11-03 10 'c_eum_o'qm Presentation of Evidence: Bffective Export Witness. | CAT/NWAFS/SWAFS/SAT 7
11-07-97 | Testimony Workshop Joint Meeting

12-31-97 | Dary Weapon Qualification _ | _L'VMPD 2

11-03 to 1 Crime Scerié 1avestigation Workshop CAT/NWAFS/SWAFS/SAT 7
11.07-97. Jaint Meeting

01-27-98 | Domestic Violence .LYMPD u
02-25-98 | Clandestine Liab Dangers - Video LYMPD 30 Min..
03-66-‘98 Secondary Devices - Video LVMPD 30 Min.
03_-31—'_9_8. Duty Weapon Qualification | LVYMED 2.

H:\ERomoFF‘.‘SHiRLEﬂWORKAa_EA\EDUCAT'mmzuKIEWIGZ',.EnucAT.wPu
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(6-12-98 | Duty Weapon Qualification LVMPD 2
06-22-98 Traﬁma-'s_houtmg - Video LYMPD 30 Miﬁ,
07-15-98 | Critical Procedures Test LVMPD 2
09- 1:4 tﬁ Crime Scenen'_l'echnology T Nortﬁwestem U:’]iveréity; 40
09-18-98 1 ' Traffic Instimte
12-03-98 | WordPerfect 8.0 - Basic LVMERE 4
12-08.58 | Duty Weapon Qualification LVMPD 2
12:30-98 | Training~ Motor Home Dr_ifi_n‘g__ LVMPD 4
022310 | Latent Print Identification Law Enforcement Officers 24
02-2599 Training School
03-02-99 | Optiona! Weapon LVMPD
033099 | Duty Weagon Qualification LYMPD 2
04-30-9%" | Critical 'Pr.occdures'T.est LVYMPD 2
06-08-99 | Duty Weapon Qualification LVMPD 2
08160 Bloud_stain'Eviﬂénce Workshop T Nonhwe'sl_efn University, 40
08-20-99 | Traffic Institute
09-24-59 Duty Weapon Qualification LVMPD 2
]-2f_ﬁ8-9_9 Corﬁbat Shooting Simulator/FATS LVMPD 1
01-19-00 | Latent Fingerprint Development Workshop: 8. Secret Service. 8
041010 | LYMPD Clandestine Laboratory Safety Certiﬁcat’ion Course LYMPD ) 24
041200
05-22 1o Practical 'H_om_'icide I_riveétig’_aﬁ’dn F;H;I,,- [nvestigative 24
052400 | (Advanced Course of Instruction) Consultants; Inc.
12-23-00  Intemnational Association for:Idcn;iﬁcafion - Crime Seene.Cer- | 1Al |
tification Board « Qual ified/Certified as a Crime Scene: Analyst
10-03:01° | Bloodstain Pattern Analysis - Angle of Tmpact Proficiency | LVMPD - Criminalistics Bureau 3
Exercise - Certificate # 07 _
{53;3'0-_02 Documeritation of Footwear & Tire Impressions LVMPD - Criminalistics 'Bure'aﬁ_ _ i
[}_3-3’0;02-. ‘Forensi¢ ﬁn"thﬁ:polog’y | LVMPD - Criminalistics Bureay ._ 1.5
04-18-02 | Objective Approach to the-Crime Scene LVMPD - Ciiminalistics Bureau 1
0’4;_25-02 Chemical Erhancements of Bloodstains, Prefiminary Steps LYMPD - Criminalistics Bureau !
0472'5.{}2" Clandestine.L.aboratory Safety - Fingerprint Processing - LVMPD - Criminalistics Bureau 1
0804 1o 87% International Educafional Conference - See below | | Al
08-10-02: :
w | Adyanced Documentation for Bloodstain EVidénca.Using " 3
Mapping Techniques, Diagrams, and Measurenents
“ Forensic Evidence in the Courts, Expert Tc_sti'mqny, ‘Lab « 30 Min.

_H:\F_R{J_N-‘I‘GFF'\SHlRLEY\WUF_;KAREA‘iEDUCATIDN‘\EZUKIEWICZ_EDUCAT.WPD'
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“Assurance and Credibility

“ Fingerprints for the 21¥ Century: How Digital Imaging Can ~ “ 30 Min.
Help Us Solve Crime:
i “The Effect of Uti-du on Latent Print: Developments “ 1
s Investigating Cult and Occuit Crime * 2
. Suicide....Or is it? 1
02-03te | Shooting Incident Reconstruction - Forensic 1dentification LVMPD 24
02-05-03 | Training Seminars

HERONTOFFSHIRLEYWORKAREAEDUCATIONSZUKIEWICE_EDUCAT.WFD
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
CHRISTOPHER HAMNER

Deputy District Attorney

Nevada Bar #11390
200 Lewis Avenue
Las Vegas, Nevada 89155-2212

- (702) 671-2500 =

Attorney for Plaintiff

DISTRICT COURY

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
Ve " CASE NO.
SO
Defendant.

FOK

Electronically Fited

03/30/2016 01:38:05 PM

‘CLERK OF THE-COURY

C313047

X

EX PARTE MOTION and ORDER "

COMES NOW, the Stafe- of Nevada, by STEVEN B. WOLFSON, Clark County

!I District Attorney, through CHRISTOPHER HAMNER, Deputy District Attorney, and:moves |

this Homorable Court for an Order Réleasing evidence which includes protected health
information being held by SUNRISE HOSPITAL consisting of any and all medical records,
for patient: CHANCE JACKSPER, DOB: 01/03/2013, concerning diagnosis, prognosis and/or |

treatment given or provided on or about 01/05/2016, to be released to @ répresentative of the
DISTRICT ATTORNEY*S OFFICE for the purpose of prosecuting the above referenced case
charging the crim¢ of CHILD ABUSE, NEGLECT, OR ENDANGERMENT WITH

/i
i

 SUBSTANTIAL BODILY HARM (Category B Felony - NRS 200.508(1) - NOC 55222),
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17
18
19
20
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22

23.

24

25
26

27
2

Pursuant to 45CFR164.512(f), Movant represents that the information sought is
relevant and material to a legitimate law enforcement inquiry; that the request is specific and
limited in scope to the extent reasonably practicable in light of the purpose for which the
information is sought; and that de-identified information could not reasonably be used. -

NOW THEREFORE, pursuan’; 10 4SCFR164.512(f), and GOOD CAUSE
A‘PPEARING_,_ SUNRISE HOSPITAL, shal ‘release to a representative of the DISTRICT
ATTORNEY'S OFFICE, any and all medical records concerning diagnosis, prognosis, and/er
tréatment of CHANCE JACKSPER, whose date of birth is (1/03/2013, for the time period

- 01/05/2016.

IT'IS HEREBY ORDERED,

DATED this _/ ﬁ day of March, 2016.

STEVEN B. WOLFSON
Clark County District Attorney
NEVADA BAR #0015¢5

/ . V4

Im/SVU
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1 ST Elecironically Filed
03/30/2016 01:36:55 PM.

. WOLESON . o }
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565
CHRISTOPHER: 8. HAMNER
Deputy District Attorney
Nevada Bar #11390
200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

CLAfl{)IéSg%IU%TT%?EIE%ADA
THE STATE OF NEVADA,
Plaintiff,
Vs~ CASENO.  C313047
Bomoe Vathavws, #3810365 DEFTRO. Xl
Detendant.

EX PARTE MOTION ani ORDER
FOR RELFA SICAL RECORDS

FOR RELEASE OF MEDICAL RECORDS

COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, Clark County
District Attorney, through CHRISTOPHER 8§, HAMNER, Deputy District Attorney, and
moves thi§ Honorable Codurt for an Order Rel easing ¢vidence which: i:;cludes protected health
information. being held by UNIVERSITY MEDICAL :CENTER consisting of any and all
medical records for patient: CHANCE JACKSPER, DOB: 01/03/20 13, concerning diagnosis,
prognosis and/or treatment given or provided on or about 01/05/2016, to be released fo a
representative of the DISTRICT ATTORNEY'S OFFICE for the pui;pose of prosecuting the
above referenced case charging the crime of CHILD ABUSE, NEG‘LBCT, OR
ENDANGERMENT WITH SUBSTANTIAL BODILY HARM (Category B Felony - NRS
200.508(1) - NOC 55222).

Y7 REGENED

» 2.8 2016
DEPT.12
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Pursuant to 45CFR164.512(f), Movant represenits that the information sought is
relevant and material to a legitimate law enforcement inquiry; that the request is specific and
limited in 'scope to. the extent 'rea_SOﬁablSr practicable in light of the purpose for which the
information is sought; and that de-identified information could not reasonably be used,

NOW THEREFORE, pursuant to 45CFR164.512(f), and GOOD CAUSE
APPEARING, UNIVERSITY MEDICAL CENTER, shall release to a representative of the
DISTRICT ATTORNEY'S OFFICE, any and all medical records concerning diagnosis,

‘prognosis, and/or treatment of CHANCE JACKSPER, whosé date of birth is 01/03/2013, for {

the time petiod 01/05/2016.
IT1S HEREBY ORDERED.

DATED this Ozfi day of March, 20186.

DIPRCTIODGE

STEVEN B. WOLFSON
Clark County District Atiorney '

s -ﬂ' >, G
District Attdney
chaa Bar #11390

jm/SVU
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STEVEN B. WOLESON
Clark County District Attorney

Nevada Bar #001565
CHRISTOPHER S, HAMNER . Electronically Filed
Deputy District Attoriiey 05/16/2016 09:53:15 AM
gggi aBarA#HBQD .
ewis Avenue .
Las Vegas, Nevada 89155-2212 Lo A, prpu
Las Vegas, N | Ao b bbessin—
Attorney for Plaintiff ) GLERK OF THE COURT
~ DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

VS~ CASENO: 313047

DONOVINE MATHEWS, aka, ST NG: X
Danovian Mathews, #5 910369 DEPTNC: Rl

Defendant.

SUPPLEMENTAL NOTICE OF WITNESSES AND/OR EXPERT WITNESSES
{NRS 174.234]

TO: DONOVINE MATHEWS, aka, Donovian Mathews, Defendant; and

TO: DEPUTY PUBLIC DEFENDER, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
NEVADA. intends to call the following witnesses and/or expert witnesses in its case in chief®

*Indicates additionial witnesses and/or modifieations

BETHARD, JOHN; LVMPD #13928

*BOROZ, STACEY; Physical Therapist, University Medical Center

C.J; C/0 CCDA

‘CATHCART, JASMIN; 717 E Caballo Hills Ave NLV 89081

CETL, DR. SANDRA; Sunrise Hospital; Is a medical doctor and is expected to provide

testimony as a medical expert as to her opinions and findings including, but not limited to: her |

review and analysis of the medical tecords, reports and radiographic films, as well as the

W0 16201 68 2951 ﬁFﬂ_I2BS-SLQW—'(M..‘\_'E_'HEWS__DONOVIT\[E)'—U{}Z‘DDG}(-
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observations, diagnosis and treatment rendered to victim in this case, SCAN exams i general
and directly related to the instant case. In addition, she will provide testimony as to her direct
involvement, if any, in this case and the possible mechanisms of injury and causes of injury to
the said victim.

*COATES, DR. JAY ELLSWORTH; Univesity Medical Center, Will tostify |
regarding the examination, treatment, observation and diagnosis in general of the named
victim in the instant case.

COR; CCDC

COR; LVMPD DISPATCH

COR; LVMPD RECORDS

DAHN, ROBBIE; LVMPD #5947, Is a Seniot Crime Scene Analyst with the Las Vegas |
Metropolitan Police Department. He isan expert in the area of identification, documentation,
collection and preservation of evidence and will give opinions related thereto, He is expected |
to testify regarding the identification, documentation; ccllection and preservation of'evidence
in this case.

*DANSCUK, DR. NICHOLAS; University Medical Center, Will testify regarding the

~ examination, treatment, observation and diagnosis in general of the named victim in the instant

case..

DEPALMA,_PHILIP; LVMPD #5297
*GAMBOA, LLOYD; Registered Nurse, University Medical Center, Will testify

Il tegarding the examination, treatment, observation and diagnosis in gerieral of the:named |

victim in the instant case.
GRIVAS, CHRISTOPHER; LVMPD #8759
“GUNDACKER, RHEMA; Registered Nurse, University Medical Center, Will testify

regarding the examination, treatment, observation and diagnosis in general of the named

victim in the instant case.

il

M

3.
W20 1612016R\0 124954 6F0) 295-SLOW-(MATHEWS__DONOVINE)-002.DOCK
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*KOVALCHECK, ANDREA; Registered Nurs, University Medical Center, Will

testify regarding the gxamination, treatment, observation and diagnosis in general of the named

victim-in the instant case.

KRUMNE, TROYCE; LYMPD #7176

OLSON, DR. ELIS; Sunrise I—_Io’spital;_ Will testify regarding the examination,
treatment, observation and diagnosis in general of the named victim in the instant case.

PELTIAR, DR. PHYLIP; Burn medicine exper witness: may 'testi'f_'y and advise on’
matters regarding burn injury, including heat burns, chiemical burns, electrical burns, radiation
bums,-:superﬁcial"bums, toxic exposure, ar}_d scalding. Experts in burn injury can also provide |
reports and testimony on various causcs_:so'f burns, degrees of burns, burn accidents, burn
statistics, and related issues

SANTAROSSA, BRIAN; LVMFD #6930

+*SOUCHON-SANCHEZ, DR, PATRICIA; University ‘Medical Center, Will testify
rega‘rdin_g_ the examination, treatment, observation and diagnosis in general of the named
victim in the instant case.

SZUKIEWICZ, JOSEPH; LVMPD #5411; Is & Senior Crime Scene Analyst-with the

‘Las Vegas Mefropolitan Police Department. He is an expert in the area of identification,

documentation, collection and preservation of evidence and will give opinions related thereto.

He is expected to tesiify regarding the identification, documentation, collection and

preservation of evidence in this case.

*VELONZA, BLENMERLE; Registered Niwse, University Medical Center, will

testify regarding the-examination, treatment, observationand diagnosisin general of the named

victim in the instant.case. ._

WESTMORELAND, JOANNA;CPS

These ‘witnesses .are in addition to those witnesses endorsed: on the Information eor
Indictment and any other witness for which a separate Notice of Witnesses and/or Expert
Witnesses has been filed.
;.fz_/l

3
W20 6201602001 6701295 SLOW-(MATHEWS__ DONOVINE)-002.DOCK
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facsimile transmission to:

The substance of each expert witness’ testimony and-copy. of all reports made by or at
the direction of the expert witness has been provided in discovery.

A copy of each expert witness’ curriculum vitae, if available, is attached hereto.

STEVEN B. WOLFSON
Clark County District Allorney
Nevada Bar #001365

BY /s/ CHRISTOPHER §, HAMNER
CHRISTOPHER S, HAMNER
Deputy District Attorney.

Nevada Bar #11390

1

CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of the above was made this 16th day of March, 2016, by

Public Defender's Office

FAX #455-5112

By: /s/ . MOTL _ _
Employee of the District Attorney's Office

4
W:20162016PD1 21951 §F01205-SLOW=-(MATHEWS__DONOVINE)-002.00CX
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Curriculum Vitae
J.E. Coates Jr., D.O., FACOS

Title:
Assistant Professor of Surgery.
Program Director, Acule Care. Surgery/Surgical Critical Care Fellowship
Vice Chairinan, Trauma Department, UMC
Director Visiting Residerit Program

Business;

TUNSOM Department of Surgery/Division of Trauma & Critical Care
UMC Trauma Center

2040 West Charleston

Suite 302 Las Vegas, NV 89102

702-671-2201

Entai] jay @JayCoates.con

Education:

Aug. 1991 - June 1995 ‘University.of Osteopathic Medicine and Health Sciences,
Des Moines, JA
Degree Received: Doctor of Osteopathic Medicine:

Aug, 1983 ~ June 1990 University of Nevada Las Vegas, Lag Vegas, NV
Degree Received: Bachelor of Stience — Biological Scierices
Minors: Music, Chemistry

‘Nov. 1981 — May 1933 Chaparral High School, Las Vegas, NV

Post Graduate Training:

Jily 2001 —Jine 2002 The Trauma Center at Penn
University of Pennsylvamnia
Trauma/Critical Care Fellowship

July 2000-— June 2001 University of Nevada School of Medicine.
' UMC Trauma Center
Las Vegas, NV
Traumia Fellowship

July 1996 — June 2000 Michigan State University Affiliated Surgical Residency
Garden City Osteopathic Haspital '
PGY ~ 2,3,4
PGY - 5 Chief Surgical Resident

July 1995 — June. 1996 Mictﬁga_n‘ State University Affil__iaiedln‘tems_hip
Garden City Osteopathic Hospital, PGY 1
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Faculty Appointments:

Assistant Professor of Surgery

Vice Chairman

Program Director

Visiting Resident Co-coordinator

Clinical Instructor of "S'u_r_ger_y

Clintcal Assaciate Professor

Professional Activities:

Oral Examiner, General Surgery Boards, American. Osteopathiic Board of Surgery, 2008
Constiltant to the Ammerican Osteopathic-Board of Surgery, Crifical Care Examination

“University of Nevada School of Medicine,

Department of Surgery.

July 2002 ~ Present

Departmenl of Trauma/Critical Care,

University Medical Center

July 2003 — Present

Trawma/Critical Cire. Fellowship,
University of Nevada School of Medicine
July 2003 — Present

University of Nevada School of Medieine
July 2003 - Present

Unijversity of Nevada Schiool of Medicine,
Departmert of Surgery
July 2000 ~ June 2001

Michigan State University,
Department of Surgery

July 1996 — June 2004

Program Chair Committee, ACOS, 2005 - 2008

Nevada Athletic Commission, 2008 — Present

Building Committee, Clark County Medical Society, 2006.

FDM sub-committee, Society of Critical Care Medicine

Practice Guideline Committee, Stress Ulcer Prophylaxis, EAST 2005
Advanced Trauma Life Support®, Course Director, 2004
Nevada Department of Transportation, Office of Tralfic Salely, 2004
Board of Trustees Nevada Donor Network, 2002 — Present

Corimittee for Disaster Preparedness, Society of Critical Care'Medicine, 2003 - 2004
Medical Education Comunittee, University Medical Center, 2003 - Present.

Presentations;

1. Maclntyre AD, Spinale R, Coates JE, Kuhls DA, Fildes J: Evacuation of vénous congestion from
traumiatic hand-injured patishts. on warfarin with the use of hirudo medicinalis. Poster Presentation at the 55"

Annual Meeting of the Southwestern Surgical Congress, April 2003. Included on Top Ten Resident Posters,

2. Persons B, Kuhls DA, Macintyre AD, Scalea-TM, Coates JE, Fildes Ji: Abdominal Wall Hernias
Following Blunt Trauma, Accepted for presentation at the 56 Anmual Mecting of the Southwestern Surgical

Congress, April 2004.

)
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3. Davis' AK, Kulils DA, Wuiff R, Fildes J, Maclntyre A, Coates JE, Zamboni WA:: Heterotopic
Ossification Following Blunt Abdominal Trauma. Poster presentation at the 57% Annual Meeting of the
Southwestern Surgical Congress, 2005.

4, Kuhls DA, Rathmacher JA, Maclntyre AD, Coates JE, Fildes J): B-hydfoxy'éB-111e_thytbntyra'te
improves nitrogen balance in critically injured adult trauma patieats, Accepted-for paper presentation, American
Association for the Surgery of Trauma, September 2005,

3. Maclntyre AD, Coates JE, Kuhls DA, Fildes JIv Emergent Su_rgical Airway, Submitted to

American College of Surgeons for October 2005 meeting.

Abstracts/Articles/Research:

1. Principal-Investigator: Hypopituitarism after Moderate and Severe Head Injury NIH Grant # RO1

NS 40777

2 Kuhls DA, Rathmacher TA, Musngi MD, Frisch I, Barber A, Macintyre AD; Coates JE, Browder
TD, Eubanks P, Fildes II. B-hydroxy-B-methylbutyrate improves nitrogen balance. in critically injured adulr
trauma patients. J Trauma 59(2). 522, 2005,

3 Smith J, Kuhis DA, Browder:L, Larson J, Frisch D, Greenberg A, Leslie V, Ayoub A, Maclntyre
A, Coates JE, Fildes I. Six years of antibiofic rotation (AR) and de-escalation (DE) for pneumonia in 2 trauma
intensive care unit (TICU): lessons learned and implications. Critical Care Medicine 33(12)8: 189T, 2003.

4, Shapiro, AM, Kuhls DA, Coates JE, Maclntyre AD, Fildes 11 Development of rare posbt_raumaﬁc-

post-embolization splenic .-pseudoc-yst_:'étiélogy and management. Proceedings of the 55% Annual Meeting of The
'Southwestern Surgical Congress, 2003.

5. Casey MI, Kulils DA, Coates JE, Macintyre AD, Fildes I Coninuous rotation of trauma patients’

with adult respiratory distress syndrome (ARDS): Results of a case seres. Crifical Care Medicing, - December
2003, 31(12):A97.

6. Shapire AM, Kuhls DA, Coates JE, MacIntyre D, Fildes JJ: Development of rare post-lraumalic
posi-embolization splenic pseudacyst. etiology and. management. -Procesdings of the.55% Annual Meeting of The
Southwestern Surgical Congress, 2003.

_ 7. Cascy MJ, Kuhis DA, Coates J_E,-MacIntyré_-_‘AD,_Fﬂd«:s 1J: Continuous rotation of trauma patients
with adult respiratory distress syndroime (ARDS): Results of a cage series.. Critical Care Médicine, Décember 2003,
31(12)-A87. '

B: Davis AK, Kuhls DA, Wulff R, Fildes 1J, MacIntyre AD, Coates JE, Zamboni WA: Heterotopic
ossificalion following blunt abdominal (rauma. Proceedings of the. 57° Annual Meeting of The Southwestérn

Surgical Congress,. 2005.

5 “Limitations of Computer Order Entry Systems in Intensive Care Medicine”, presented: 1172004
PACOT (Pennsylvania Committee on Trauma).

0.  “Esophageal Doppler vs. PA Catheter in Resuscitation of Critical 111*, publication pending:
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Original Reports:

L Kuhls DA, Rathmacher JA, Musngi MD, Frisch D, Barber A, Maclntyre AD; Coates JE, Browder
TD, Eubanks P; Fildes JJ. B-hydroxy-B-methylbutyrate improves nirogen balance in critically injured achult
trauma patients. J Trauma 59(2): 522, 2005.

2, ‘Smith J, Kuhls DA, Browder L, Larson J, Frisch D, Greenberg A, Leslie V, Ayoub A, MacIntyre

A, Coates T, Fildes J. Six years of aniibiotic rotation (AR) and de-escalation (DE) for pneunionia in & trauma.

intensive-care unit (TICU): lessons learned and implications. Critical Care Medicine 33(12)8: 1897, 2005.

% Niclson J, Kuhls DA, Shapiro AM, Coates J, Maclntyre AD, Fildes J: Development of rare post-
traumatic, post-embolization splenic psendocyst: Etiology and management. Paperin progress.

FunpED CLINICAL STUDIES!
Principal Investigator

1 Prospective Study ‘on efficacy of oral contrast in abdominal CT Scans of ‘Adult Trauma Patients,

2. Adjuvant nutrition for critically ill traura patients, Grant from Metabolic Tectinologies, Inc. with
subsidiary NIH funding. Prospective, randomized, blinded- study to evaluate immune-enhanced additives to

standard tube feedings and the impact on infection, inflamination and outcome. variables, 2002-4.

3 ‘Phase I Study entitled Comparative Pharmacokinetic and Pharmacodynamic Study of Epoétin Alfa

(Procrif) in Anemic Crmcally 1l Patients Randomized to One of Six Dbse Regimens for 15 Days, June 1, 2004-to
May 31, 2004

Invited Lectures:

Topic: Crash Injuries, Natural Disaster and Mass Casualty
Location: FDM course @ SCCM meeting, February 2007

Topic: DVT prophylaxis in the Abdomiral Surgjcai Patient
Location: Universily of Utah, Salt Lake City, UT Sanofi Aventis sponsored program

Tapic: Difficult Abdominal Closures
‘Annual Clinical Assembly of Osteopathic Specialists, New Orleans, LA, September 2006
Tn Depth Review Conference, ACOS, Scottsdalé, AZ, Jatuary 2005

“Topic: New Ventilator Strategies
Liocation: In Depth Review Conference, ACOS, Seottsdale, AZ, January 2005

Topic: Pantera tigris induced ceérvical vascular trauma in humians: a case study
Location: University of Pennsylvania, June 2005

Topic: Difficult Abdominal Closure _
Location: Michigan State University, May 2005

“Topic: Biological Weapons and Warfare
Location: University of Pennsylvasia, Juse 2002
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Topic: Percutaneous Tracheostomy -
Location; Michigan State University Fducational Center, Troy, M, August 2001

Topic: Abdominal Compartment Syndroine
Location: Michigan State University Educational Center, Troy, Ml, August 2001

Topic: 1Pediatn’¢rTraum& _
Lacatior: UMC Trauma Center, Las Vegas, NV, October 2000

Topic: Blunt and Penetrating Thoracic Trauma _
Location: UMC Trauma Center, Las Vegas, NV, August 1999

Topic: Abdomirial Trauma in the-Gestational Patient
Location: Garden City Osteopathic, October 1999

Topic: Penetrating Abdominal Trauma _
Location; Garden City Osteopathic, February 1999

Topic: Recurrent Pancreatic Pssudocyst
T.ocation: Garden City Osteopathic, April 1997

.'l-‘opi'c: Early Detection-of Colon Cancer _ )
Locatien: “Health Quest™ locally produced public television seri¢s, taped ori ginally 11/14/96-

Board. Certification:

General Surgery Certificate # 1871
CAQ Surgical Critical Care # 1871

Licenses:

NV — Certificate 981, Issued August 2000
PA

Meinberships/A wards:

HBAST (Eastern Assoctation for the Surgery of Traumia)
American College of Osteopathic Surgeons
Michigan Osteopathic Medical Association
Wayne County Ostecpathic Association
American Osteapathic Association
American Medical Association

South West Surgical Congress

Shock Society

SCCM (Society of Critical Care Medicine)
Pennsylvania Medical Society

Tau Kappa Epsilon Fraternity
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Professional History:

Surgical Assistant, Addison-Community Hospital
Dates: April 1999 - July 2000

Position: Surgical Assistant at Bariatric Surgical Center
Location: Addison Community Hospital

421 North Steer Streel

Addison, Michigan 49220

Director: Bob Brown

'E.R. Physician Coverage, Madison Community Hospital
Dates: November 1997 — Tuly 2000
Position: Emergency Room Physician
Location; Madison Community Hospital
30671 Stephenson Highway
‘Madison Heights, Michigan 48071
Coordinator; Thémas Pinson; D.O.

General Surgery Residency

Dates: July 1996 - Tuly 2000

Chief Resident

Datgs: July 1999 — july 2000

Location: Garden City Osteapathic Hospital
6245 North Inkster

Garden Cily, Michigan 48135

“Director: R.C..Spinal, D.Q., FACOS
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Electronically Filed
08723/2016 09:23:48 AM

MOT /Wi
I PHILIP J. KOHN, Nevada State Bar No, 556 CLERK OF THE COURT
| Public Defender N ' ' e
2 309 South Third Street, Suite 226
Las Vegas, Nevada 89155
3 |l Telephone: (702) 455-4685
Facsimile: (702) 384-1969
4 | Counsel for Défendant
5.
¢ EIGHTH JUDICIAL DISTRICT COURT
7 CLARK COUNTY, NEVADA
g ‘THE STATE OF NEVADA, )
' ) o
5 Plaintiff, ) CaseNo.: C-16-313047-1
7 _ ) DeptNo. Xl
DONOVINE MATHEWS,. Yy DATE:May3l, 016 S
H b TIME:; 8:30 am. ‘-._: e )
12 'Defendant. | % T 53, : ,_‘ !:‘_&3: Al
i3 DEFENDANT'S MOTION FOR DISCOVERY
14 Defendant DONOVINE MATHEWS (“Mathews”); by and through his. counsel of record,

15 KRISTY'S. CLARK, Deputy Public Defender, moves this Honorable Court to grant his Motion for
6 Discovery and order the State of Nevada to produce the discovery discussed herein reasonably

71 soon thereafter, pursuant to NRS 174.235; NRS 174,285; Kyles v. Whitley, 514 U.S. 419 (1995

\8 | Bradyv. Maryland, 373 U.S. 83 (1963) (and their progeny). ‘This Motion is made and based upon
191 all the papers and pleadings on file herein, the memorandum of points and authorities attached
20 hereto, the attached Declaration of Counsel, and any oral argument this Honorable Court may
200 allow,

22 DATED this 20th day of May, 2016.

23

* PHILIP J, KOHN __

25 CLARK COUNTY PUBLIC DEFENDER
26
27 By: /s s/ Kristy Clark

Kristy S Clark, Nevada Bar No. 13519
7% Deputy Public Defender
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MEMORANDUM OF POINTS AND AUTHORITIES
I

STATEMENT OF FACTS
On January 5th, 2016, 2 year old C.J. suffered second degree burns to both his hands.
C.].’s mother, Jasmin Cathcart, was attending a meeting and left her two children; C.J1. and 1.J., at
home and under the care-of Mr. Mathews. Mr. Mathews is Ms; Cathcart’s long-term boyfriend, a
father figure to-Ms. Catheart’s children, and the biological father of Ms. Cathcart’s:unborn child,

‘Mr. Mathews told Detectives that shortly after Ms. Catheart left to aftend her meeting, Mr.

‘Mathews began boiling water to make a cup of instant coffee. Voluntary Statement of Donovine

Mathiews, p. 12. After pouring the boiled water into a coffet mug on the counter to cool, Mr.
Mathews went into the bedroom to change YJ.’s diaper; Id. While tending to 1.J., Mr. Mathews
heard C.J.-scréaming. Jd. af 12: When he walked back into the kitchen, Mr, Mathews’s coffee cup
was on the floor and the backs of C.J.’s haids were bumed, /4. at 15.

‘Mr. Mathews placed-C 1. in a cold bath, instructed him to hold his hands under the water,
and called Ms. Catheart, tetling her to come home. Id. at 16, 18. M. Mathews also put Neosporin
on C.J.’s hands. When Ms, Catchart returned home, she and Mt. Mathews decided to take-the short
walk to Sunrise Hospital, with J.J. in a stroller, and Mr. Mathews carrying C.J. /4. at 22.

Detectives. later arrived at the hospital, Continnation Report, p. 3. Mr. Mathews and M.

Cathiart both issued recorded voluntary staternents to these investigators at the hospital, 2, at 2-3.
Mr, Mathews also volunteered t'd conduct, and actually did conduct, a video re-enactment of what
he thought must have happened to C.J. Id. at 3.

Detectives met with Dr, Cetl, a Sunrise hospital pediatrician specialist, who “observed the
injuries [C.J ] sustained,” and gave her opinion that the burns resulted from an _inteﬁtion.act_.-..!d.. at
4. Atthe prc‘l_im.inary- hearing, Dr. Cet! testified that shedid not treat C.J, nor did she ever meet

him in person, but that she reviewed “photographs and the record.” Pieliminary Hgaring

Transeript, at 41, Detectives also spoke with an “additional expert” named Phylip Peltier, who

gave his opinion that the injuries were consistent with a “slow pour with a small-amount. of water
g iy ] p

being very hot.” Continuation Report, p. 3.
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Mr. Mathews was aitested on January 2'6th,- 2016. Declaration of Arrest. Justice Court
Department 5 held a preliminary hearing; and the case was bound over to District Court. A trial
date was set for A'pr'ilf 26,2016, but 'ﬂ[timatei:,’r Mr. Mathews waived his right to a trial within 60
days, E_md trial was reset for June 6, 2016 in District Court Department XTI,

.
LEGAL ARGUMENT

A, UNDER THE UNITED STATES CONSTITUTION, NEVADA’S CONSTITUTION, AND NEVADA
STATUTORY LAW THE STATE 1S REQUIRED TO PROVIDE FLEMING WITH DISCOVERY.

1. NRS 174:235 Imposes Evidentiary Disclosure Requirements-on The State-
Regarding Inculpatory And Exculpatory Information.

Under NRS 174.235, the State is required to disclose: evidence relating to the prosecution
of a defendant that is'within the possession, custody or control of the State, including:

1) written or recorded statements or confessions made by the defendant;

2) written or recorded statements made by a witness the prosecuting attorney intends to call
during the case in chief of the State;:

3).results or reports of physical or mental examinations, scientific tests or scientific
experiments made in connection with the:particular case; and

4} books, papers, documents, tangible objects, or copies thereof, which the prosecuting

attorney intends to introduce during the case in chief of the State,

NRS 174.235(1)(a)-(c).

The District Court has authority to ordeér the production of any non-privileged materials in

the possession, control, or custody of the Stats' under NRS 174:235 if the evidence s'ought Is-

“material to the preparation of the defense Riddle v. Stdte, 96 Nev. 589, 590, 613 P.2d 1031
{1980).

Based on the statutory mandates of NRS 174,235, Fleming requests that the State turn over

“ali'such information in the State’s custody-or control whether exculpatory or inculpatory innature.

"The State must turn over any documents, papers, or books related to the case that-are in the-
possession, control, and custody of any government dgent or agency. See Kyles v. Whitley, 514
U.S. 419, 437-38 (1995) (stating that exculpatory evidence “cannot be kept out of the hands of the
defense just becanse the-prosecutor do_cs-n_bf have it”).

3
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2. Both The United States Constitution And Nevada’s Constitution Impose
Evidentiary Disclosure Requirements on The State to Provide Fleming With
All Favorable Evidence-in Tts: Actual or Constroctive Possession,

The United States and Nevada constitutions require the State to provide the defense. with all
favorable evidence in its actual or constructive possession prior to- trial. .See Kyfes v.-Whitley; 514

U.S. 419-(1995); Brady v. Maryland, 373 U.S. 83, 86 (1963); Jimenez.v. State, 112 Nev. 610, 618

(1996). Failure by the State to provide a defendant with discovery is 2 violation of the Due

Process clauses of the Fifth and Fourteenth Amendments of the United States Constitution, and

It Article 1, Section 8 .of the Nevada Constitution. The State’s discovery obligation applies

regardless of how the State has chioser to $ttucture its overall discovery process. See Strickler v.
Greene, 527°U.8. 263 (1999); Kyles, 514'U.S. 419, Brady, 373 U.S. at 86; Jimenez, 112 Nev. at
618. The withholding of exculpatory evidefice constitutes a due process violation regardless of the
prosecutor’s mative for withholding the evidence. Jimenez, 112 Nev. at 618. (“It is a violation of
due process fot the prosecutor to withhold exculpatory evidence, and his metive for doing so is
immaterial . . . The prosécutor represents the state and has .2 duty to see that justice is dorne in
criminal prosecution.”); See also. Wallace v. State, 88 Nev. 549, 551-52, 501 P.2d 1036 (1972).

The Constitution requires the State to turn over all evidence that is: (1) favorable to the
accused, in that it is exculpatory or impeachment evidence, and (2} within the actoal or
constructive possession of anyone acting on behalf of the. State. See Banks v. Dretke, 540 Us.
668, 691 (2004). Material evidence is evidence that is logically connected with the facts of
consequence or the.issues. in the-case. Wyman v. State, 125 Nev. 592, 608-_('2('}09).

B. THE STATE MUST DISCLOSE BOTH INCULPATORY AND EXCULPATORY INFORMATION
PRIGR TO TRIAL.

1. The State Must Disclose All Inculpatory Evidence, Regardiess of Whether The
Material is Intended For Use in The Government’s Case in Chief.

Prosecutors may not lawfully ‘withhold inculpatory material and information from the
defense simply because they do not infend to present the material or information during the
government’s case in chief. State v. Harrington, 9 Nev.-91, 94 (1873); People v. Bunyard, 756
P.2d'795, 809 (Cal, 1988); Peaple v. Carter, 312 P.2d 665, 675.(Cal. 1957). Any holding to'the,
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contrary would allow prosecutors to éngage in unfair suz_pri'se’ by'wit'hhulding inculpatory material
from the government’s case in chief, only to surprise the defense by using it inrebuttal.

2. ‘The State Must Disclose All Stat‘ementsfMade-'by a Defendant, Regardless of
Whether The Statement(s) Are Reduced to Writing.

NRS- 174.235 creates an affirmative duty for the State to disclose any-statement allegedly
made by the defendant, or for which the defendant canbe held vicariously liable. Courts have
recognized that there is a fandamental fairness involved in “granting the accused equal access {0
his own words, no matter how the Government came by them.” See, e.g., U.S. v. Caldwell, 543
F.2d 1333, 1353 (D.D.C. 1974). This: “fairness” should extend not only to written or recorded
statements, but uniecorded oral statements as well as statements for which a defendant can be held
vicariouisly liable. Under NRS §1.035(3)(a)-(¢),” a defendant can be vicariously liable for a
staternent made by a third party. See also Fields v. State, 125 Ney. 785 (2009) (finding evidence
of defendant’s silence admissible following his wife’s complaint that she was in jail because his
conduct constituted an adoptive admission). As a result; this Court sheuld construe NRS 174.235

1o include within the definition of a defendant’s “statement,” both the words: actual Ly uttered 'b_y the

defendant and any statements for which the defendant may be held Vi'cariousf-y fiable.

C. THE STATE MUST DISCLOSE ANY/ALL ROUGH NOTES PREPARED IN CONNECTION WITH

THE INVESTIGATION OF THE INSTANT MATTER.

Raw notes made by any law enforcement officer or other prosecution agent in connection
with the investigation of instant matter must be disclosed to-the defense. Notably, this does not
include information amounting to work product. In Hiclanan v. Taylor, 329 U.S. 495, 508-11
(1947), the United States Supreme Court recognized the privileged nature of discussions relating to
the_prepamti(__m of a case of frial.”  The “work product doctring” announced. it Hiclman shelters

not only material generated by an attorney in pr’epatation for rial, but by his/her agent, as well:

*NRS 51.035(3)(b} excepts from the definition of hearsay a “statement offered against a party” that is “[a]
statement’ of which [the party against ‘whom it is offered] has manifested his adoption or believe in its
truth.” "

3 “In performing his various duties, however, it is essential that & lawyer work with a certain degree of
privacy, free from unnecessary intrusion by opposing parties and their counsel , . . Proper preparation of a
client’s case demands that he assemble information, sift what he cousiders to be-the relevant from the
irrelevant facts, prepars ‘his legal theories and plan his strategy without undue and needless interference . . .

5
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At its core, the work product doctrine shelters the mental processes of the
attorney, providing a privileged -area within which he can analyze and
prepare his client’s case, But the docfrine is an intensely practical one,
grounded in the realities of litigation in our adversary system. One. of
those realities is that attorneys often must rely on the assistance of
investigators and other agents in pleparatlon for trial. It is therefore-
necessaty that the doctrine protect material prepared by agents for the
attorney as well as those prepared by the attomey as well as those.
prepared by the attorney himself. Moreover, the concerns reflected in the:
work-product doctrine do not disappear once trial has'begun . .

U.S. v. Nobles, 422 U 8. 225, 238-39 (1975).

Codifying this, NRS 174.235(2) exempts from discovery by a criminal defendant:
(a)  An internal teport, document, or memerandum that is prepared by or.on
 behalf of the prosécuting attorney in connsction with-the investigation or
prosecution of the case. '

(b) A statement, report, book, paper, document, tangible object or any other

 type of itefn of information that is privileged or protected from disclosure

or inspection pursuant to the consfitution or laws. of this state or the
Constitution of the United States,

-Acc‘ord.ingiy, only Taw notes generated by, or on behalf of, the prosecutor are exempted

from disclosure. Any other raw note(s) compiled during the investigation of this matter must be

“tarned over pursuant to the disclosure obligation confened by NRS 174,235 or, in the case of

exculpatory material. Bradyv. Maryland, 373 U.S. 83 (1963).

D. THE STATE MUS7 TURN OVER ALL INFORMATION THAT IS FAVORABLE TO MATHEWS,
WHETHER OR NOTIT 18 THE SUBJECT OF A SPECIFIC DISCOVERY REQUEST.
The State’s constitutional obligation to produce material evidence exists whether ormot the

defendant has filed a discovery motion or-made specific discovery requests, See, ., See, e.g.,

U.S: CONSTITUTION AMEND. V, VI, XTV; NEV. CONST. Art. 1, § 8; Kyles v. Whitley, 514 U S, 419,

This work is reflected, of course, in interviews, statements memoranda, correspondence, briefs, mental
impressions, persaual behefs and countless other tangible arid 1ntang1ble ways —aptly ... . termed . . . a5’ the
‘work: product of the lawer Were such materials open to 0pposing counsel on mere demand, much of
what-is now pit down in ‘writing-would remain unwritten. An attorney’s thoughts, heretofore invielate,
would ot be. his own. -Inefficiency, unfairness and sharp practices would inevitably develop in the giving
of legal advice and in the preparation of cases for trial, The effect on-the legal profcssmn would be
demoralizing, And the interests of clients and the cause of justice would be poorly served.” Hickmarn v.
Taylor, 329 U.S. 495, 508-11 (1947).
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434-35 (1995); Pennsylvania v. Ritchie, 480 U.S. 39, 57 (1986); Unired States v. ‘Bagley, 473 U.S,
at 667, 682, 685 (1985); State v. Bénnert, 119 Nev. 589 (2003); Jimenez, 112 Nev. at 618; Roberis
v. State, 110 Nev. 1121 (1994).

Given the important rights involved and the strong potential for reversal if those rights are
violated, the United. States Suprems- Court: has long counseled that “the prudent prosecutor will
resolve doubtful questions in favor of disclosure.” US. v Agurs, 427 U.S. 97, 108 (1976).

Ultimatcly, ‘prosecutors are tasked with a “broad duty of disclosure.” Strickler, 527 U.S. dt 281

‘Accordingly, any question as to whether certain material, information; and/orevidence falls within

the purview of Brady should be resolved in favor of disclosure. Agwrs, 427 U.S, at 108; See also
Kyles, 514 U.S. at 434 (“[A] prosecutor anxions about tacking too close to the wind will disclose
favorable piece of evidence.”).

The State’s constitutionally mandated Brady obligation arises regardiess of whether a
Defendant specifically requests certain favorable evidence. See Kyles, 514 U.S. at 433 (stating that
“regardless of request, favorable évidence is material. . .”); Bagley, 473 U.S. at 680-82 (-ﬁndi'_ng the
prosecution’s constitutional duty to disclose favorable evidence is governed by the materi_al'ity
standatd and not limited to situations where a defendant fequests favorable evide_nce)_._ However, a
specific Brady request will result in reversal “if there exists a reasonable possibility that the
claimed evidence would have affected thes_jud'gment of the trier of fact.” Roberts v. State, 110
Nev. 1121 (Nev. 1994); See also Jimenez, 112 Nev. at 619; State v. Bennett, 119 Nev. 589 (Nev.
2003). Absent a specific request, reversal is’ warranted, “if there exists a reasonable probability
that; had the evidénce been disclosed, the result of the proceeding would have been different.”
Bagley, 473 U.S. at 667, 682, 685; Ritchie, 480 U.S. at 57. A “reasonable probability” is a
probability sufficient to undermine confidence in the cutcome. Bagley, 473 U.S. at 678, 685,
Ritchie, 480 U.S. at 57; Roberts, 110 Nev. at 1129, The State must disclose all material evidence
favorable to the defense, regardless of the nature of the instant-requést. AddftiOna'ily, as more fully
addressed below; the prosecutor must meet with detectives, ¢rime scene analysts, inve'stig_ators_,

and any other State actors and potential witnesses prior to trial to determine whether they possess

evidence favorable to the accused. See; e.g., Strickler, 52711.8. at 281.
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1.  The State’s Duty To Turn Over Evidence “Favorable to the Accused”
Mandates That The State Disclose Exculpatory Evidence.

Exculpatory evidence is that which tends to favor the accused. Brady, 373 U.S. at 87. The
Dite Process ‘Clause of the Fifth and Fourteenth Amendments require that the State disclose “any
information about its witnesses that could cast doubt on their credibility.” LS. v. Jennings, 960

F.2d 1488, 1490 (9th Cir. 1992); See also Bagley, 473 U.S. 667. Impeachment evidence,

therefore, is exculpatory evidence within the meaning of Brady. See Giglio v. United States, 405

U.S. 150, 154 (..1972_._); see also Younghlood v. West Virginia, 547 U.S. 867 (200’6)_; Bagley, 473

U.S at 676 (requiring disclosure of all impeachment evidence). In other words, the State’s duty to

disclose ‘extends to evidence bearing on the credibilify of ifs witnesses. The Nevada Supreme

Court has interpreted the meaning of evidence “favorable to the accused” as evidence that

“pravides -grounds for the defense to aftack the reliability; tﬁorou_ghness, and good faith of the

police investigation, to impeach the cfedibility of the state’s witriesses” ot eéviderice that may
“bolster the defense case against prosecutorial attacks.” Mazzan, 116 Nev. at 67.

To be clear, exculpatory material inclirdes all mformation that would tend to affect the
reliability and credibility of a witness. Thus, information within government control, ‘which shows
that 4 witness gave inconsistent statements, had motive to lie, tried to recant, cxpresscd-reiuc’tance_.
fo testify agaitist the accused, received benefits asa resultof his or-her accusation, or other types of
information affecting credibility and reliability, is Brady material and must be disclosed.

Prosecutors must disclose the identity of witnesses possa_ss_ing exculpatory inforination
because no legitimate interest is served by precluding the defense from calling such witnesses for
trial. United States v. Eley, 335 F.Supp. 353 (N.D. Gu: 1972); United States v. Houston, 339
F.Supp. 762 (N.D. Ga. 1972),

Additionally, the T.S. Constitution guarantees & criminal defendant the right to present
evidence of third-party guilt. See Holmes v. South Carolina, 547 U.S, 319 (2006) (holding that
refuisal to allow defendant to present evidence of ‘third patty guilt deprives him of a meaningful
right to present a:compléte defense under the 14th and 6th Amendments of the U.8. Constitution).
Thus, prosecutors must disclose any/all evidence that another perpetrator committed the charged

crimie(s). Lay v. State, 116 Nev. 1185, 1195-96 (2000) :(ﬁndi-ng that ‘State’s failure to disclose

%
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evidence of another perpetrator vio_lated Brady). This includes evidence that ariother individual
was arrested in corihection with the char_g_ed".crir’n& Banks v. Reynolds, 54 F.3d 1508, 1518 n.21
{10th Cit. 1995). It also includes evidence of investigative leads pointing to .other suspects.
Jimenez, 112 Nev, at 622-23 (withholding evidence of investigative leads t other suspects,
regardless of admissibility, constitutes a Brady violation).

Finally, prosecutors must disclose the identity of witnesses possessing exculpatory
information, as no legitimate interest is served by precluding the defense from. calling such
witnesses for frial. U.S: v. Eley, 335 F.Supp. 353 (N.D. Ga. 19723, U.S: v. Houston, 339 .F‘.Supp‘
762 (N.D. GA 1972).

2 The State’s Duty To Turn Over Evidence “Favorable to the Accused”
Mandates That The State Disclose Impeachment Evidence,

The Due Process Clause of the Fifth and Fourtesnth Aimendments require that the State
disclose “any information about its witnesses that could cast doubt on’ their credibility.” U8 v
Jennings, 960 F.2d 1488, 1490 (9th Cir. 1992); sée also .S v Bag(.'e}{, 473 U.8. 667 (1985).

Accordingly, ‘favorable evidence® includées impeachment information pertaining to any/all

‘government witnesses. Younghlood v. West Virginia, 347 U.S. 867 (U.S. 2006); U.S. v. Bagley,

473 U.S at 676 (requiring disclosure of all impeachment evidence); Gigliov. U.S., 405 U.S. 130,
154 (1972).

The Neyada Supreme Court has directly addressed what is considered “favorable to the
accused.” In Mazzan v. Warden, the Court stated:

Due process does not require simply the disclosure of “exculpatory”
evidence, Eviderice also must be disclosed if it provides grounds for the
defense to attack the reliability; thoroughness, and good faith of the police
investigation, to. impeach the credibility of the state’s witnesses, of to
bolster the defense case against prosecutorial -attacks.  Furthermore,
“discovery-in a criminal case i not limited to investigative leads or reports
that .afe ddmissible in evidence’™ Evidence *need not have been
independently admissible to have been material.”

116 Nev. 48, 67 (2000) (citations omitted).
See also, Strickler, 527 U.S. at 281-82 (stating that a Brady violation occurs when (1

evidence is favorable to the accused because it is exculpatory or impeaching; (2) evidence was
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suppressed by the State, sither willfully or inadvertently; ind (3) prejudice ensued); Bloodworth v.

State, 512 A2d 1056, 1059-60: (Md. 1986) (finding that the prosecution commitied a Brady,

violation when it failed to disclose a detective’s statementsuggesting another possible suspect). Tn

Mazzan, the Supreme Court provided a non-exclusive list of the type of evidence that the State

must tin over.

1

2)

D).

5)

6)

Forensic testing which was ordered but not completed, or. which was
completed but did not inculpaie the deferdant (e:g., fingerprint analysis
that retwned as “inconclusive™);

Criminal records or other evidence. concerning State’s witnesses which
might show bias, motive to lie, or otherwise tmpeach credibility {e.g., civil
litigation);.

Evidence that the alleged victim in the instant case. has claimed to be a
victin in other cases;

Leads, evidence, or investigations that law enforcement discounted or

failed to pursue;

Evidence that suggests an alternate suspect, or calls into question whether
a crime actually occurred,

Anything that is inconsistent with prior or present statements of-a State’s.

witn'es_s,l including the initial faiture to make a statement that is later made.
or testified to.

In addition to the specific types of evidence listed above and discussed in Mazzan, the State is.

“obligated to turn over to Defendant any exculpatory or mitigation evidence.

a. ‘Impeachment evidence includes evidence of cooperation agréements

and henefits between a government.witness and prosecutors.

Impeachment evidence. includes auny/all cooperation agreement(s) between a government

witnéss and prosecutors. Giglio, 405 U.S. at 154 {requiring disclosure of cooperation agreement

between government witness and prosecutors). It also includes. benefits provided to a state

witness, regardless of whether an explicit deal is outlined. Browning v. State, 120 Nev. 347, 369

(2004). Tt is the witness’ own anticipation of reward, not the intent of the prosecutor, which gives

rise to the-required disclosure. Moore.v: Kemp, 809 F.2d 702, 726, 729-30 (11th Cir, 1987), cert.

denied, 481 U8, 1054 (1987); Duggan v. State, 778 S.W.2d 465, 468 (Tex. Crim.- App. 1989)

10
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(holding that agreements nieed not be express or formal srangements, and understanding merély

implied, suggested, insinuated, or inferred to be of possible benefit-to witness constifutes proper

raterial for impeachment). “Bengfits’ arenot limited to agreement made in relation to. the specifie
case at issue, Jimenez, 112 Nev. at 622-23. For example, prosecutors must disclose svidence that
a witness acted 4§ a paid informant on one or more occasions. Benneti, 119 Nev. at 603.

Finally, ‘benefits’ can include, but are not necessarily limited 10, travel and/or lodging

benefits, as well as counseling, treatment, or other assistance, including immigration assistance. of

any kind, whether actual or anticipatory. This is relevant to 1ssues regarding possib.le bias,

c'redihility-, and motive to lie, all of which constitute impeachment-evidence. See Davis v. Alaska,

415U.5.308 (1974)..

b. Impeachment evidence includes evidence relating toa witness’ criminal
history.

Impeachment material includes evidence relating lo a witness™ criminal history. Briggs v.
Raines, 652 F.2d 862, 865-66 (9th Cir. 1981) (under Brady, any rap sheets useful to prove a
witness’ history or propensity for a televant character traitshould be produced). This encompasses
information that is more than ten (10) years old. See Moore, 809 F.2d 702 (entire criminal record
should be disclosed). It further includes criminal HMstory information maintained by law
enforcement agencies other than the Las Vegas Metropolitan Police Dep’artment_,‘_"' such as the

federal government’s National Crime Information Center ("NCIC™) database.”

: SE&-'Qdf'e v, U.S., 65 F. Supp. 24 1065 (N.D. Cal, 1999}, revid on other grounds by Odle v. Woadford, 238
F.3d 1084 (9th Cir. 2001) (holding that “. . . knowledge may be imputed to the prosecutor, or a duty to
search may be imposed, in cases where a search for réadily available background information is routinely
performed, such as Toutine criminal background checks of witniesses,” Jd. at 1072 (citations omitted)
(emphasis added); United States v, Perdomo, 929 F.2d 967 (3d Cir. 1991) (adopting Fifth Circuit’s rationale
in requiring governmient to obtain complete criminal history on prosecution witness(es)); U.S. v. Thornton,
T F3d 149 (3d Cir. 1993) {prosecutor ‘charged with. producing: impeachment: evidence actually or
constructivély in his possession. as *“prosecutors have an obligation to ‘make a thorough inquiry of all
enforcement agencies that had a potentidl connection with the witnesses . . . ."); Martinez v. Wainwright,

621 F.2d 184, 187-89 (5th.Cit: 1980) (defendant entitled to criminal records of state-goyemment witnesses,
“including data obtainable from the FBI; prosecutor’s lack of awaréness of alleged victim’s criminal history

does not excuse duty to obtain.and produce rap sheet). But of, United States . Blood; 435 E.3d 612, 627
(6th Cir, 2006) {no Brady viclation where. prosecutor did not produce to the defense the printout of the:
NCIC-check but disclosed that the witness in -question had no criminal history; “the Govertment is only
required to disclose its informant’s criminal history if he lias one™).

5 Federal law permits disclosure of NCIC information under circumstances such as that here, 28 C.F.R.
Chapter 1 addresses the U.S. Dept. of Justice and Criminal Justice Information Systems. 28 C.F.R. Sec.

11
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c. Impeachment evidence includes evidence rélating to a witness’
contradictory Statements,

Impeactment evidence encompasses prior statements and/or other evidence that contradicts
governinent witnesses. Accordingly, prosecutors must disclose -prim'-'ihconjsistént_ statements by
key government witnesses. Lay; 116 Nev. at 1199. Prosecutors sust also disclose statements
and/or eviderice that contradict(s) the testimony of other government witness(es). Rudin v. Siate,
120 Nev. 121, 139 (2004).

d.  Tmpeachment evidence must be disclosed even if it arises from
privileged or confidential material.

A witness can be aftacked by “revealing possible biases, prejudices, or ulterior motives of
the witnesses s they may relate directly to the issues-or personalities on the case at hand. The
partiality of a witness is . .. abways relevant as discrediting the witness and affecting the weight of
his testimony.” Davis, 415 US. at 354; See also Lobuto v. State, 120 Nev. 512 (Nev. 2004)

{discussing the *“nine basic modes of impeachment.”) Accordingly, impeachment evidence can

derive. from otherwise privileged and/or eonfidential material, When this occurs, the privileged

and/or confidential nature of the material at issue must yield to a defendanit’s constitutionally”

secured right to confront and cross-examine those who testify against him. .Davis, 415 U.8, at 356

Il (state’s interest in maintaining confidentiality of juvenile records must yigld to defendant’s right to

cross-examine as to bias); See also United States v. Nixon, 418 U.S. 683,.713.(1974) (generalized

.asgertion. of privilege must yield to demonstrated, specific need for evidence ina pending crimingl

case). Thus, prosecufors must obtzin and disclose privileged/confidential records pertaining to

‘goveriment witnesses when the records contain information bearing on witness credibility

This includes mental health records. See United States v. Lindstrom, G698 B.2d 1154, 1166-

67 (Lith Cir. 1983) (requiring disclosure of goveimmient witness’ mental health tecords); United

20.33 sets forth the ingtances in which NCIC. information may be dlsclased Tt provides- for NCIC
disclosure“...1) To criminal jUSthG agencies for criminal jistice purposes...” 28 C:F.R, Sec. 20:3(g) defines
criminal ]llSﬁCG agencids as: (1) Courts; and {other entities set forth in that section].” Additionally, 28
C.F.R; Sec, 20.3 defivies the “[a]dmmxstratwn of criminal justice” to include the “performance of any of the
following activities . . . adjudication . .. .” Therefore; the C.F.R.-authorizes prosecutors to access and
disclose NCIC data pursuant to ¢onrt order as part of a criminal case adjudication.

12
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States v. Robinson, 583 F.3d 1265, 1271-74 (10th Cir. 2009) (requiring disclosure of material

portions of corifidential informant’s mental health.records); Wyman v. State, 125 Nev. 552, 607-08

(2009) (tiial court abused discretion by denying defendant’s request for certificate of materiality to
obtain accuser’s out-of-state mental health records); Burs'v. State, 968 A.2d 1012, 1024-25 (Del.
2009) {defendant entitled to therapy records). Tt also includes Child Protective Services (or the
functional equivalént) and school récords. See Rifchie, 480 U.S. at-60 {defendant entitled to in
camera teview of Child and Youth Services records); State v. Cardall, 982 P.3d 79, 86 (Utah
1999) (defendant entitled to complainant’s scheol p’sychologiodl records indicating she had

propensity to lis and had fabricated prior rape allcg‘ations). It forther includes parole/probation

records, as well as jail/prison records. See United States v. Striffer, 851 F.2d 1197, 1201 (9th Cir,

1988), cert. denied, 489 U.S. 1032 (1989); Carriger v. Stewart, 132 E.3d 463, 479-82 (9th Cir.
1697) (requiring production of Départment of Corrections file on principle govemnment witness).
And it includes juvenile records. Davis, 415 U.S, at 356. See also Bennett, 119 Nev. at 603
(failure to disclose. co-conspirator’s juvenile records in penalty hedring amounted to Brady
violation), Acc_ordihgly, pl'os_ccutor_s cannot lawfully refuse disclosure of impeachment

information on the basis that the information is privileged and/or confidential..

e Impeachment evidence rust be disclosed even if it arises from
law enforcement personnel files.

Under United States v. Henthorn, 931 F.2d 29, 31 (9th Cir. 1991), prosecufors must
examine law enforcement personnel files. when a defendant makes such a request. See also United
States v. Cadet, 727 F.2d 1453 (Oth Cir. 1984). A defendant is net required to make an 1initial
showing of materiality before prosecutors must -examine the files — the examination obligation
arises solely from the defendant’s réquest. Henthorn, 931 F2d at 31. “Absent such an
exarnination, [the State] cannot ordinarily determine whether it is obligated to turn over the files.”
Id. at 31. Once examined, prosecutors must “‘disclose iaformation favorable-to the: defense that
meets the appropriate standard- of materiality . . . If the prosecution ‘is uncertain about the

materiality-of the information within its possession, it may submit the information {o the trial court

13
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for an.in camerd inspection and evaluation .. . " Henthorn, at-30-31 (quoting Cadet, 727 F.2d at

1467-68).

3. The State’s Duty To Turn Over Evidence “Favorable to the Accused”
Mandlates That The State Disclose Mitigation Evidence.

Brrady material applies not orily to evidence regarding fhe defendant’s innocence or guilt,
but also to mitigation evidence. For example: the victim of a robbery identifies a defendant as one
of two people who robbed her: The victim also tells police that this defendant actively prevented
his co-defendant from hitting her during the robbery. Although the victim’s statement would
clearly go to éstablishing the defendant’s guilt, it would also constitute Brady material because if
he is ultimately convicted, the defendant’s effort to aid the vietim might justify the mitigation of
his senterice. -Anything which could convince the court fo ifr_ipose less than a maxiouim sentence
or rebut: alleged aggravating circumstances is releévant to-punishment and, therefore, mist be

prodirced by the State. See Jimenez, 112 Nev, at 619.

4. The State’s Duty To Turn Over Evidence “Favorable to the Acensed™
Mandates That The State Disclose Evidence of T hird-Party Guilt,

The U.S. Constitution guarantees 2 criminal defendant the right to present evidence of
third-party guilt. See Holmes v. South Carolina, 547 U.8.319 (2006) (holding that refusal to- allow
defendant to present evidence of third party guilt deprives him of'a meaning_fu-i" right to present a
complete defense under e 14™ and 6™ Amendment of the US Constitution). Thus, prosecutors
must disclose any/all evidence that another perpetrator committed the charged crime(s). Lay v.
State, 1 16 Nev. 1185, 1195-96 (2000) (State’s failure to disclose evidence of another perpetrator
violated Brady), This includes evidence that another individual was arrestéd in conmection with
the-charged .crime. Banks v. Reynolds, 54 T.3d 1508, 1518 n:21 (10th Cir, 1995). It also includes
evidence of investigative leads pointing to other suspects. Jimenez v. State, 112 Nev. 610, 622-23

{1996) (w._ithhoiding evidence of investigative leads to other suspects, vegardless of admissibility,

 conistitistes. Brady violation}. Finally, prosecutors: must provide the. actual documents, evidence,

and/or reports pertaining to evidence: of third-party guilt; ‘it -is not enpugh for prosecutors to
provide the defense with a summary of thie information velating to othier suspects. Mazzan V.

Warden, 116 Nev. 48, 69 (2000) (summary of prosecutor’s perspective on written repoits relating

14
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to potential suspecis were constitutionally inadequate and reports should have been disclosed

pursuant to Brady); Bloodworth v. State, 512 A.2d 1056, 1059-60 (1986).

E. ANY QUESTIONS AS TO WHAT AMOUNTS TO BRADY MATERIAL SHOULD BE RESOLVED IN
FAVOR OF DISCLOSURE.

Ultimately, prosecutors are tasked with a “broad duty of disclosure.” Stricklerv. Greene,
527 U.S. 263, 281 (1999); ¢f. U.S, v. dgurs, 427 U.S, 97, 108 (1976) {finding that “the prudent
prosecutor will resolve doubtful questions in favor of disclosire™. As the Nevada Supreme Court

has explained:
Duie process does not require simply the disclosure of “exculpatory”
evidence. Evidence also must be disclosed if it provides grounds for the
defense to attack the reliability, thoroughness, and good faith of the police
investigation, to impeach the credibility of the state’s witnesses, or to
bolster the- deferise case ‘tgamst prosgcutorial attacks, Furthermore,
“discovery in a criminal case is not limited to investigative leads or reports
that are admissible in evidence.” Evidencé “need not Have been
independently admissible to have been material.”

Mazzan v. Warden, 116 Nev. 48, 67 (2000) (internal citations omitted). S.igniﬁcantl_y,__ the
govemment’s disclosure obligation exists evén “when the defendant does not make a Brady
tequest.”® Bagley, supra at 680-82. Accordingly, any question. as to whether certain material,
information, and/or evidence falls within the purview of Brady should be resolved in favor of
disclosure. U8, v. dgurs, 427 U.S. 97, 108 (1976) .(“[TThe prudent prosecutor will vesolve
doubtful questions in favor of disclosure.™); See also Kvies v. Whitley, 514 U.S. 419, 439 (1995)
(“[A] prosecutor anxious about tacking too close to the wind will disclose a favorable piece of
evidence.”).

T

111

I

 However, 4 specific Brady request will result in reversal “if there exists a reasonable possibility that the
claimied evidence would have affected the judgment of the tder of fact” Roberis v, State, 110 Nev. 1121
(1994); See also Jimenez v. State; State v. Bennett, 119 Nev. 589 (2003). Absent a specific request, reversal
is-warranted, “if there exists a reasonablé probability that, had the evidence been disclased, the: result of the
proceeding would have been different.” U.S. v, Bagley, 473 U.S. at 667,682, 685 (1985); Peunsylvariia v.
Ritchite, 480 U.S. 39; .57 (1986). A ‘reasonable probability’ is-a probabﬂlty sufficient to undermine
confidence in the outcome. Bag!ev, 473 U.S, at 678, 685; Rilchie, 480 U.S. at 57" Roberts, 110 Nev. at
1125.
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F. THE STATE IS RESPONSIBLE FOR ALL EVIDENCE IN ITS ACTUAL OR CONSTRUCTIVE
POSSESSION, AND THE STATE HAS AN AFFIRMATIVE DUTY TO OBTAIN SUCH EVIDENCE.

In Kyles, the United States Supreme Court held that prosecutors have an ‘affirmative

obligation to obtain Brady material and provide it to the defense, even if the prosecutor is intially

unaware. of its existence. 514 U.S. at 433 (emphasis added). The Supremeé Court noted that the

affirmative duty “to disclose evidence favorable to a deferidant can trace its origins to garly 2{}_“"
- cenbuty strictures against misrepresentation and is of course most. prominently associated with this
- Court’s decision in Brady v. Mayyland. . . Id. at 432. As the Supreme Comt-made clear, this

obligation exists even where the defense does not make a request for such evidence. /d.

In finding that the State had breached its duty to K¥les, thie Court discussed the prosecutor’s
“afﬁllm_a't-ive duty” in detail;

This in turd means that the individual prosécutor has a duty to learn of any
favorable evidence known to the others acting on the governmeat’s behalf in the
case, including the police . . . Since then, the prosecutor has the means to
discharge the government’s Br ady responsibility if he will, any argument for
excusing 4 prosecutor from disclosing what he does not happen to know about
boils' down to a plea to substitute the police for the prosecutor, and even for the
courts themselves, as the final arbiter’s of the governmient’s obligation to ensure
fair trials,

Kyles, 514 1.8, at 437-38 {citations and. footnotes omitted) (emphasis-added), .Se¢ also Carriger,
132 F.3d at 479-82 (holding that . . . the prosecution has a.duty to learn of any exculpatory

svidence known to others acting on the governiment’s behalf™) (citations omitted).

The Nevada Supreme Cowt addressed the piio'SeGutOr’s_afﬁzmative duty in Srate v, Jimanes,

stating that, “Tt is a violation of due process for the prosecutor to-withhold exculpatory evidence,

-and his motive for doing so isimmaterial.” 112 Nev. at 618 (emphasis added). Furthermore, the

affitmative obligation exists even if law enforcement personnel withhold “their reports without the
prosecutor’s know[edge-,”'beCausc “‘the state attorney is charged with constructive kirowledge
and possession of evidence withheld by other state agents, such as faw enforcement officers.” 4.

at 620. (emphasis added). This existence of an “affimative duty” means ‘that individual

‘prosecutors cannot use-ignorance as-an excuse for failing to meet discovery dbli'_gatio_ns, A lack of

“subjective knowledge on the part of a particular prosecutor dogs not excuse or assuage a discovery
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vidlation because the individual prosecutor is-legally-resppnsible for cortacting all State agents to

determine if they are in possession of Brady material..

The constructive knowledge imputed to a prosecutor applies even if the evidence is being

held by an out-of-jurisdiction agent that is cooperating with local law enforcement. For-example,

“in State v. Bennett; the Nevada Supreme Court ruled, “Jijn this case, a Utah police detsctive was

aware of the evidence. We conclude that it is appropriate to-charge the State with constructive
knowledge of the evidénce because the Utah police assisted in the-investigation of this crime. . . .”

119 Nev. at 603, Thus, out-of-state police agencies, probation officers, welfare workers,

employees of Child Protective Services, jail personnel, and similarly situated state actors are @i/

potential Staté agénts froin whom. the prosécution must.affirmatively collect Brady matetial.

“Exculpatory evidence cannot be kept out of the hands of the defense just because the prosecutor

does not have it, where an investigative agency does.” US. v. Zuno-dere, 44 F.3d 1420, 1427 (9th

Cir. 1995).
Accordingly, when prosecutors fail to uphold this affirnative obligation; they violate

constitutional due process. See U.S. CONST. AMEND. V, XIV; Ngv, CONST. Art. 1,.§ 8. Therefore,

the disclosure obligations outlinéd. above extend not onlyto material directly in the: possession of

prosecutors, but material .of which prosecutors are in consiriictive possession, a§ well.

G. THE STATE CANNOT RELY ON AN “Orin FILE® POLICY TO SATISFY ITS

CONSTITUTIONAL DUTY TO OBTAIN AND TURN OVER DISCOVERY.
Prosecutors often respond to discoyery motions by referencing their “open file policy” and

stating that the tequested material is not in their file. The prosecutor’s affimative duty to wm

over Brady material, however, extends 1o all exculpatory and mitigation evidence in the possession

of any state agent oi agency even if the evidence does not exist in the prosecutor’s file. See

Siriekler v. Greene, 527 U.S. 263 (1999), Bennett, 119 Nev. at 603. In Strickler v. Greene, the

United States Supreme Court explicitly held ihat a prosecutor’s open file policy does not substitate

for or diminish the State’s affirmative obligation to seek out.and produce Brady material, 527 U.S.

at 283. Accordingly, “If a prosecutor asserts. that he complies with Brady through an open file

policy, defense counsel may reasonably rely on that file to contain all matetials the State is
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constitutionally obligated to disclose under Brady.” Id, at283,1.23. See also Amadov. Gonzalez,
1156420, 2014 WL 3377340 at 12 (Sth Cir. July 11, 2014) (finding that defense counsel may rely
on the prosecutor’s ohligation to produce that which Brady and Giglio require him to produce.”;

Furbay v, State, 116 Nev, 481 (2000) (discussing prosecution’s duty to provide all evidence in'its

‘possession where it-has promised to0.do 50); McKee v. State, 112 Nev. 642, 644 (1996) (reversing a

judgment of conviction based on. prosecutorial misconduct where the prosecitor did not make
available all relevant inculpatory and exculpatory evidénce consistent with the county district
atforney’s open file policy). Accordingly, if the defense relies on the government’s assurance of

an “open file” policy, the defense is not required to hunt down information otherwise abtained and

‘naintained. pursuant.to that policy.

Thus, despite its “open file policy,” the prosecution must actively work to discover, obtain,
and prodilce Brady material, whether it-is in the actual possession of the prosecutor; the police
department, or any other _entit_y._acting om behalf of the State.

H.  MATHLWS’ SPECIFIC DISCOVERY REQUESTS.

The following specific reguests are meant to help assist the State in its duty to find and turn

“over the required material. The requests are not in any way intended to be a limit on, or a

substitute for, the generalized duties described above. Based on the foregoing legal authority,
Defendant requests that this Honorable Court entet an order directing prosecutors to disclose the
following |

1, Statements of the Defendant'and Any Potential Co-Defendant(s)

All statements made: by the d_éfendant and any co-deféndants, in any form, written
or recorded, including but not limited to:

a) Statements made-at the time of amest or during fransport to. the detention
center,

b) Any conversations, telephonic. or otherwise; intercepted by any/all law
enforcement agencies, including federal ‘authorities.

) The substance of any statements made by the defendant and any co-
defendants ‘which the prosecution intends to use as evidence 4t frial,

7 Significantly, this request is not in any way intended to be a substitute for the generalized duties described
‘ahove,
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d)

including but riet limited to any conversations or-correspondence ‘overheard
or intercepted by any jail personnel or other inmiates which have not been
recorded or memorialized.

Any notes. made by State actors that contain. details .of statements by the
defendant or co-defendant,

If an audio or video recording exists of said statements, the recording must
be provided to the defense along with any associated notes and transcripts.

Tf a recording was made, but later lost, edited or destroyed, that fact must be
revealed, along with the circumstances surrounding the. spoliation of
evidence:

Statements of Poténtial Witnésses

All statements of witnesses and potential witnessés, i any form, written or

recorded, including but not lirnited to:

a)

b)

Any audio or video recording collected by prosecutors, investigating
officers or any other law enforcément agent as part of the investigation of
this matter and any related matters. If a recording was made, but later lost,

edited or destroyed, that fact must be revealed, along with the circumstances
surrounding the spoliation of svidence.

Any notes of interviews that were not later recorded, such as notes of patrol
officers, or notes. of phone calls made to potential witnesses, or attempts to
contact such witnesses. This also includes any police reports, notes, or other-
documents that contain infoitation pertaining to this case or ary witnesses
in this ‘case, no matter what the form or fitle of the repott, including:

Iy Case Monitoring Forms;

2) 311/911 recordings;

3) Relevant digpatch logs; and

4) Any repott of 1nf01mat10n related to the case given by anyone to any
police .depafcment or.crime tip organization such as Crime Stoppers,
and any reward or benefit teceived for such tip. '

The aforementioned 1equest includes, but is not limited to;
o Al calls for service pertaining to. Sunrise Hospital, 1029 Lisbon
Avenue, and the UUMC buirn unit involving Mr. Mathews, the alléged

victim, or the alleged victim’s mother, in or around the time this
investigation was initiated.
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3. Crime Scene Analysis, Evidence Collection, and Forensic Testing

The State must produce all requests, resulls, reports, and/or notes of any and all
crime; scene analysis, evidence collection and/or forensic testing performed in
this case.® This in¢ludes, but is not limited to:

b)

9

4

All photographs, videos, or audio recordings related to the collection and
tegting of evidence,

All documents recording what physical evidence was taken in the case,
where it was stored, and any related chain of custody documents.

Any reports ‘and/or results from any medical, pathological, -toxicological,.
chemical, bioghernical, laboratory, forensic or scientific- examinations,

{rivestigations or-analyses.

Fingerprints: Photographs, reports, recordings and fingerprint exemplars

Tesulting from any attempts to colleet fingerprints from the crime scene,

whether o1 not conclusive results were obtained.

Testing Results; The State must provide the results of any and all:

1) Fingerprint collection and comparison;
2) AFIS {Antomated Fingerprint Identification System) searches and/or
results;

3) DNA testing;
4) CODIS (Combined DNA Index Systemn) searches and/or results;
5) Toxicological analySeS,

6) Footwear impressions;

T Tiace evidence analyses;

8) Any forensic analysis of cellular telephones;

9) Any requests for forensic analysis regardless of the outcome of such
request;

10 Ncumpathological toxicological, or other medical evaluations of the
named victim or percipient witnesses performed through this
investigation. ‘This inc¢ludes the complete case file for any testing
done, including, raw data, photographs, rough notes, drafi reports,
recorded or otherwise memorialized notes relied upon by experts in.
rendering an opinion in this case. ' '

11)  Inthis case, the above request encompasses, but it ot limited to, any
work performed or reviewed by: all CSA officers that processed the
scene, and conducted testing related to this case.

12)  Without limiting the request, Defendant specifically requests the
following information:

8.This_.is-1’&‘,(]1;111&3_(1 undér NRS 171.1965 1(b) and NRS 174.235 1(b).
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7.

Preservation of, and Access to, Raw Evidence

Access to and preservation of any and all material collgcted in the investigation of
this case; included but not limited to:

a) Forensic material;
b) Raw data;
¢y Video surveillance;

d) Photographic negatives;

e) Un-edited digital files;

1) Biological samples; and

g) Toxicological samples.

Electronic Communications and Associated Warrants

a) Any and all intexcepted clectronic and/or oral communications and/or any
and ail communications sent to and from handset-and/or telephone and/or
computers pursuant tothe investigation of this.case or.any related matters.

b) This requests includes, but is ot limited to: Audio, Push to Talk, Data,
Packet Data, clectronic messaging encompassing Global System for Mobile
Communications (GMS), Short Message Service (SMS), Multimedia
Messaging Servicé (MMS), and Internet Refay Chat, File Transfer Protocol
(FTP), Internet Protocol (IP), Voice Over Internet Protocol _(VOi_P"),

4

Transmission Control Protocol (TCP) and etectronic mail or other internet
based communications, obtained by any State actors, including federal
authiorities, via subpoena, interception or other means.

Altern‘ate_SuSpect and Other Exculpatory Evidence

Any and all information which shows that the defendant did not commit the
crime(s) alleged, or which shows the possibility of another perpetrator, co-
conspirator, aider and abettor, or accessory after the. fact, including the narne(s) of
‘those individual(s):

This includes, but is not limited to, any ir_;foufnatigﬂ concerning an arrest of any.
other individual for the charged crime and any infoimation suggesting a possible’
perpeitator other than the defendant.

Monitoring, Tracking, and Associated Warrants
Any -and ali data, recordings, reports and decumentation. of voice monitoring
devices and/or geographic tracking devices.and/or pen register and/of trap and {race
device installed pursusnt to interception, warrant or other means, as obtained by any
law enforcement agency, including federal authotities, pertaining to: the instant
matter or any related matter:.
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11.

12.

13.

Chain of Custody

All relevant reports of chain of custody, including reports of any destruction of any
evidence ini the case.”

Documents, Notes, and Reports Used by Witnesses to Prepare for Testimony

Any documents used to prepare State’s witnesses for preliminary hearing or trial,

in¢cluding any and all notes and repoits of any expert in the case; to include mental
health workers.

This includes any preliminary reports-or nofes, not included in a final report.
‘Witness Contact Information
All updated witrisss contact information, to include last known address and phone

numbers. This includss the-n‘ames.f’conta'ct"izi_fmmation for witnesses who.may have
information tending to exculpate the instant defendant.

Notes and Reports Related to Police Investigation

Any and all records of the Las Vegas Metropolitan Police Depariment. and any
other law enforcement agencies involved in the investigation of this or-any related

‘matter, including photocopies or other reproduction(s) of any and all handwritten or

other notes.

This also includes, but is not limited to, any notes documenting alternate suspects,

[investigative Ieads that were not followed up on, or any other matter bearing on the

credibility of any State witness.

Use of Police Informants

The State must disclose whether any information obtained in this case came from a
“confidential” informant, or was developed based on leads provided by an
informant. This includes, but is not limited to, informants who purportedly
obtained information about this case while incarcerated, whether the information
came from the Deféndant or another source, Tegardless of whether prosecutors
mterid to use the informant-related information at the tpcoming frial of this matter.

Identity of Police Informants
‘The dsfense requests any information thata.witness was oris a police informant;*?

This includes information that the witness. or alleged victim acted as a police
informiant fiom the time of the incident in this.case up to and including the day(s) of

® Destruction of evidence: can result in dismissal of the gase or a jury instruction stating such evidence is

presumed- favorable to-the accused. Crockett v. State, 95 Nev. 859, 865 (1979); Sparks v. State, 104 Nev.
316, 319 (1988); Saiborn v. State, 107 Nev, 399, 409 (1991).
ONRS 174.235; Kyles, 514 U.S. 419, Brady, 373 U.S. 83 (and their progeny).
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tial. If any witness is, or has been, an informant, then Defendant requests
disclosure: of:

a) The length and extent of the witness' informant status;

b) The nature and assistance provided by the informant in the past, including
the number of occasions and the forn of help;

c) The monetary amounts paid to the informant;

d) Any non-monetary assistance pmwded to the informant, including, but not
limited to, assistance in avoiding or minimizing harm from pending charges
agams_t the informant;

) All benefits or promises of benefits, ! or statements that benefits would tiot
be ‘provided without cooperation, which were made to the informant in
conniection with the case, whether or not fulfilled;

This request also includes all information obtained by the use of confideritial
informants for any aspect of the investigation of this case., including informants.
who purportedly obtained information about ‘this case while incarcerated, whether
the information came from the Defendant ot another source, regardless of whether
prosecutois intend to use the inférmant-related information at the upcoming trial of
this matter,

14.  Audio, Video, and Photographs

Any and all photoglaphs video. recordings, and/or audia 1ecmd1ngs related to the.
case within the possession oF control of the State or any State actors.’

Without limiting the above request, Defendant specifically requests:

e Any and all surveillance footage captured from lapel-mounted body cameras-
carried by officers of the. Metropolitan Police Department, should it exist.!

15.  Witness Compensation
Disclosure of any and all compensation, express or implied, promises of favorable

treatment or leniency, or any other bénefit that any of the State’s witnesses mdy of
‘have received in exchange for their cooperation with this or any Telated prosscution.

" “Benefits” refers to any monetary compensation or assistance of the police, the prosecutor, or the court

conccrnmg penclmg ¢harges against the inforniant, or any other sort of consideration of value.

P14,

¥ NRS 174.235; Kyles, 514 U.S. 419, Brady; 373 U.S. 83 (and their progeny); See Barbara Ortutay,
Ferguson Fallowt: A Call Jor Police 'Body Cams, LAS YEGAS SUN (Aug 22, 20149,
htt_p Ihworw lasvegassun, comy/news/20 14/aug/22/ ferguson-fallout-call-police-body-cams/,
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16.

17.

18.

‘This includes but isnot limited to

a) Any and all records and notes from the victim witness office of the District
' Attomney, including any/all tecords of ‘any expectation of any benefit or
assistance to. beteceived, or already received by any witness in this case;

b) Any monetary benefits received as well as any express or implied promises
made to any witness to plowde counseling and/or treatment. and/or provide
immigration - assistance  (including, but not limited to, U-Visa
documentation) as a result of the witness’ participation in this cas¢;

€) The names of any and-all agencies and workers or other referrals that were
given to any witness and/or his/her family memben, refative or guardian in
connection with this case or any related matter:

d) . An estimafe of future benefits to. be received by any witness during or after
the trial, including travel expenses. - '

Prior Statements

To the extent that it is not covered by ‘prior discovery requests, defense requests
disclosure of any and all statenients, tangible or intangible, recorded or urirecorded,
made by any witness that are in any manner consistent or inconsistent with the
written and/or recorded statements previously provided to the defense

This includes, but is not limited 1o, any oral statements made: to any
smployee or i'epl'esentii_ti_ve of the District Attorney’s office or any other
government employes, local or federal, dwririg pre-trial conferences or other
investigative meetings.

Impeachment Information

Any and all impeachment information located in the personnel files of any police
witness called to testify at trial or any pretrial hearing in-this mater.

This includes, but is not limited to, any Statement of Complaint regarding the

witness or this investigation, any Empleyee Notice of Internal Investigation, any
Internal Affaire Investigative Report of Complaint, any witness statemeiit, any

Burean Investigation Supervisory Intervention, and any other document maintained
or generated by the Office of Internal Affairs, Critical Incident Review Panel, or
other investigative agency.

Criminal Historjes
Criminal history information on any witness, actuat or potential, relating to specific

instances of misconduct.or from untmthfulness may-be inferred and/or which could
lead to admissible evidence, impeachment or otherwise.

This includes, but is not limited to, NCIC data, juvenile records, misdemeanors,
out-of-state arrests and convictions, outstanding arrest. warrants or bench warrants;

and cases which were dismissed or not pursied by the prosecuting agency, and any
other information that would go to the issue(s) of credibility and/or bias, or lead to
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the discovery of information bearing on credibﬂityfbias, whether or the information
is directly admissible by the rules of evidence. ™

In addition to any other requirements imposed by Brady, the defense requests that
the District Attorney be required to run the aforemientioned witnesses, in addition to
any other lay witnesses prosecutors intend to call or upon whose testimony or
statements the State will rely during either the guilt or penalty phases of tial,

'thlough an NCIC check and allow defense counsel to review the NCIC reports on
those witesses. The defense requests that'the NCIC information be provided to.
defense counsel as soon as possible. If there is no NCIC record for a particular
witness, the State can make that representation, While the defense is not ingisting
that prosecutors run NCICs expert or law enforcement witnesses, the defense
requests that the State be ordered to comply with any Brady obligations with
respect to these witnesses,

19.  Anyand all books, papers, documents, and tangible objects related to the
case not covered by the previous requests >
20.  AllSI1 and 311 Calls, Including Recordings, Reports & Transcripts
This request includes, but is not limited to, car-to-car audic communications, car-to-

dispatch radio communications, and the Unit Log/Cad Log incident print ot related
fo.the instant event.

21.  Medical Records
Any and all medical records related to this case. This includes, but is not limited to,

all records from Suntise Heospital and the UMC Bum Unit. Also requested are all medical
records where C.J,-or J.J's names appear,

22.  Child Protective Services Records

Any and all Child Protective Services Records where the following names. appe’u in
any context:

a) CJ
b 1]
c) Jasmin Cathtart

The State usually is under the mistaken impression that they only must disclose felony conviction s from
the last 10 years that can be used as impeachment under NRS 50; 095 However, in Davis v. Alaska, supra,.
the 1S Supreme Court found that a witness can be attacked by ‘revealing possible biases, prejudices; or
ultetior motives of the witnesses as. they may reiate dlrectiy to the issues or personalities onthe case at
hand. The partialityof a withess is...always relevant as discrediting the witness and affocting. the weight of
his testimony.” Id.'at 354. The court fouad that the State™s policy interest in protecting the confidentiality
of a juvenile offender’s record must yield to the defendant’s right to- cross-exaiine as to bias, /d. at 356,
See also- Lobato v. Smte 120 Nev. 512 (2004), discussing the “nine basic modes of 1mpeachment

“Therefore, juvenile records, misdemeanors and older criminal records may yield information relevant to

matiy forms-of impeachment other than that outlined in NRS 50,095,
" NRS 174.235; Kyles, 514 U.S. 419, Brady, 373 U.S. 83 (and their progeny).

25

161




)

10
il
12
13
14
15

16

17
18
19

20

21

22,

23
24
25
26

27

28

d} Donovine Mathews
e) Tyreese Jackson
23.  Expert Material
Any and all material produced by experts in this case: This includes, but is not

limited to, any and all expert opinions and reports communicated in any fashion and
throu_gh any media.

24,  E-Mail Communications

Any and all electronic communications between experts and the: State, and any and
all electronic communications between experts and detectives.

Any and all electronic communications between Child Protective Services and the
State.

25, General Corr'es’pondem:e

Any and. all correspondence between Child Protective Services and the Las Vegas
Metropolitan. Police Department. Any and all correspondence between Child Protective
Services and the State. Any and ail jail calls where Donovine Mathews is present and
recorded. Any and all CAD logs regaiding this cdsé.

CONCLUSION
NRS 174,285(1) 1‘equires-t'hat.any discovery request pursuant to NRS 174,235 be made “...
within 30 days after arraignment or at such reasonable later-time as the court may permit...” NRS
174.285(2) mandates that “A party shall comply with a request made pursuant to NRS 174.235....
not less thart 30 days before trial or .at such reasonable later time as thé court may permit.

Accordingly, Fleming requests: that this Honorable Court enter an order directing:prosecutors to

-provide the discovery sought herein within a reasonable time-in advance of frial so as to. enable

counsel to effectively prepare. Further, Fleming requests that this: Court order that the State be

precluded from admitting at trial any discovery/evidence not timely produced; See NRS 174.295

(“If at any time during the course of the proceedings it is brovight tothe attention of the court that a
_ Y g _ p £

party has. failed to comply with. the provisions of NRS. 174.235 to 174.295, inclusive, the court
may otder the party to permit the discovery or inspection of materials not previously diselosed,

grant a confinuance, or prohibit'the party from introducing in evidence the material not disclosed,

or it may enter such other order as it deems just under the circumstances.”) {(emphasis added).
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Based on the forégoing, Fleming, respectfully requests that this Honerable Couwtt grant the
instant motion, and ordet the timely-disclosure of the material _s'Ought‘_'hereﬂin pursuant:to.- the
mandates contained in NRS 174.235; Brady v. Maryland, 373 U.S. 83 (1963); US.C.A. V, VI,
XIV; and Nev. ‘Const. Art. 1 § 3.

DATED this 20th day of May, 2016.

PHILIP J. KOHN -
CLARK COUNTY PUBLIC DEFENDER

By: __/s/Kristy Clark o
Kristy S, Clark, Nevada State Bar No. 13519
Deputy Public-Defender
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DECLARATION.OF KRISTY §: CLARK'

I, Kristy 8. Clark make the -following declaration:

1. I am an attomey duly licensed to practice law in the State of Nevada; T am the
Deputy Public Defender for the Clark Courity Public Defender’s Office, counsel of record for
Defendant Donovine Mathews, 1 make this Declaration in Support of Defendant’s Motion for
Discovery;

2. L'am move than 18 years of age and am competent to testify as to the matters stated

herein. 1am familiar with the procedural history of the case and the substantive allegations made

by the State of Nevada. I aiso tiave personal knowledge of the facts stated hersin or I hiave been
informed of these facts and believe them to be true.
I declare undér'p'enalty'bf perjurythat the foregoing is true and correct.
EXECUTED this 20th.day of May, 2016.
/s/ Kristy Clark

Kristy S Clatk, Nevada State Bar No. 13519
Deputy Public Defender
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NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff.
YOU AND EACH OF YOU will please take notice that on the 31st day of May 2016, at

the hour of §:30 a.m, of said day, the above motjon will be heard in Department No. X11.

DATED this 20th day of May, 2016,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER.

[siKristy Clark _
Kristy 8. Clatk, Nevada Bar No..13519
Deputy Public Defender
309:South Third Street, Suite 226
Las Vegas, Nevada 89155
Telephone: (702) 455-0925
Attorneys for Defendarnt

CERTIFICATE OF ELECTRONIC SERVICE

I'hereby. certify that service of the above and foregoing Motion was serve_c_f vid electronic e-

filing to the Clark- County District Attorney’s Office at motions(@elarkeountyda.com on this

23rd day of Junc 2016.

By: 45/ Egda Ramirez
Employee of the Public Defender’s Office
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001563

'CHRISTOPHER S, HAMNER

Dep_uéy District Attorney
Nevada Bar# 11390
MICHELLE JOBE _
Chicf Deputy District Attomey

‘Nevada Bar #10575

200 Lewis Avenue

Las Vegas, Nevada §9155-2212
(702) 6712500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintitf, % CASENO: .

e % DEPT NO:

DONOVINE MATHEWS, aka,
Donovian- Mathews, #5910369

Defendant. §

Electronically Filed
07/14/2016'03:28:00 PM

CLERK OF THE COURT

C-16-313047-1
XII '

STATE'S OPPOSITION TO DEFENDANT?S MOTION FOR DISCOVERY

DATE OF HEARING: July 26,2016

TIME OF HEARING: 8:30 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney,
through. CHRISTOPHER S. HAMNER, Deputy District Attorney and MICHELLE JOBE,

Chief Deputy District Attorney, and hereby submit the attached Points and Authorities in

State’s Opposition to Defendant’s Motion for Discovery,

This opposition is made and based upon all the papers and plcadings on file herein, the

att'ached points and authorities in support h’ere:o_f,‘ and oral argument at the time of hearing, if -

deemed necessary by this Honorable Court.
I

166




RGN B

—_

NYOCR w1 Gh tn B W B

POINTS AND AUTHORITIES
STATEMENT OF F.ACTS_
Defendant, DONOVINE MATHEWS, is charged by way of Criminal Information with
the crime of CHILD ABUSE, NEGLECT, OR ENDANGERMENT WITH SUBSTANTIAL
BODILY HARM (Category B Felony - NRS 200.508(1)). The victim is C.J., the son of the

Defendant’s then girlfriend. The erime occurred on or aboutJanuary 5, 2016, while Defendant

was babysitting C.J. and his sibling,
On May 23, 2016, Defendant filed a Motion for Discovery. The State’s Opposition |
follows.
LEGAL ARGUMENT
1
GENERAL LAW RELATED TO DISCOVERY.

A. THE COURT CAN ONLY COMPEL “DISCOVERY” UNDER THE
NEVADA REVISED STATUTES

Under Common Law, a defendant has no right of discovery. State v. Wallace, 399 P.2d

809, 97 Ariz. 296 (1965). This, of course, can be superseded by statutory enactment and that
is the case in Nevada. Regarding the law of discovery in the State of Nevada, NRS 174.235,
et. seq. controls, The Nevada Supreme Court has held that even an accused’s statement is not
constitutionally compelled through pre-trial discovery, Mears v. State, 83 Nev. 3,7, 422P.2d
230, 232 (1967); Thompson v, State, 93 Nev: 342, 565 P:2d 1011 (1577).

In Franklin v, Eighth Judicial District Court, 85 Nev. 401, 455 P.2d 919 (1969), the
Nevada Supreme Court held that the lower court erred in granting defendant’s metion to
discover, inspect and copy statements of all persons to be called by the prosecution as |
witnesses at trial, since NRS 174.245 does not authorize discovery of inspection of statements
made by State witnegssés or prospective State witnesses to agents. of the State. Nor does the
defendant enjoy a constitutional tight to discover them. With regard to the discovery statutes
‘previously alluded to, the Court stated that:

i
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“Those provisions (NRS.174.235-174.295) represent the legislative intent with
respect to the scope of allowable pre-trial discovery-and are not li ghtly to be
disregarded.™

1d.

From the aforementioned, it is.clear that Nevada's discovery statutes are 1o be strietly

construed and adhered 1o since no Comnicn Law right of discovery existed. it should,_

therefore, also be clear that the defendant’s motior, so far as it exceeds the requirements of

NRS 174235, ef. seq., must be denied.

NRS 174.235 outlines what discovery is to be provided by the State of Nevada. It

includes:
I. Written or recorded statements or confessions made by the
deféndant or any witness the State intends to call during the case
in chief of the State, within the custody of the State-or which the
‘State can obtain by an exercise of due diligence. (1)(a).
2. Results or reports of physical or mental exaininations,
scientific tests or scientific experiments made in connection to the
case, within the control  of the State, or which the State may
learn of by an exercise of due diligence. (1)(b).
3. Books, papers, documents, tangible objects which the State
intends to introduce during its case in chief, within the possession
of the State, or which the State may find by an exercise of due
difigence. (1){(c).

The statuie makes clear the defense is not entitled to any internal repott, document or
memorandum prépared by the State in connection with the investigation or prosecution of the
case. Nor is the defense entitled to any report or document that is privileged.

1L
BRADY MATERIAL AND ITS PROGENY

A. BRADY AND ITS PROGENY DOES NOT AUTHORIZE THE COURT TO
ORDER DISCOVERY. THEY ARE REMEDIES IF THE STATE FAILS TO
DISCLOSE AN ITEM WHICH IS FOUND TO HAVE BEEN REQUIRED TO
BE DISCLOSED POST TRIAL.

The State has an obligation to dﬁscl'os'e exculpatory evidence pursuant to Brady v.

Maryland, 373 U.S. 83, 83 8. Ct. 1194 (1963). Giglio v. United States, 405 U.S. 150, 92-8; Ct.

763 (1972), requires that certain impeaching material be disclosed as-well. The rule of Brady |

WAZHIETQ16FBI 25N HEF01 295 0PPM-{Mrihe wa)- 00 dork 3
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v, Maryland, 373 U.S. 83 (1963), which requircs the State to disclose to the defendant
exculpatory evidence, is founded on the constitutional requirement of a fair trial. Brady is not
a rule of discovery, however. As the Supreme Court held in Weatherford v, Bursy, 429 U.S.
545, 559,97 S.Ct. 837, 846 (1977): |

There is no general constitutional right to discovery in a criminal case, and Brady
did not create one... ‘the Due Process Clause has little to say regarding the
amount of discovery which the parties must be afforded....” Wardius v. Oregon,
412 U.8, 470,474, 93 8. Ct, 2208, 2212, 37 L.Ed.2d 82 (1973).

In addition, Brady does not require the Stale to conduct trial preparation and

investigation on behalf of the defense. The obligation is to produce exculpatory information

_ | which the defense would not be able to obtain ifself through an ordinary exercise of diligence.

While defense attorneys routinely claim they need to be provided the information in
order to conduct the investigation to defermine if there is any exculpatory information; that is
simply not the law. In the Ninth Circuit, the obligation for the prosecution to examing

information is triggered by a defense request with no requirement that the defense make a

| showing that the information is likely to contain helpful information, United States v.

Henthorn, 931 F.2d 29, 31 (9th Cir. 1990) (holding that the “governmerit is incorréct in its

assettion it is the défendant’s burden to make an initial showing of materiality,” rather the |
“obligation to examine the files arises by virtue of making 2 demand for their produgtion”);
United States v. Santiago, 46 F.3d 885, 895 (9th Cir. 1995) (“[ulnder Henthorn, .the

government has a duty, upon defendant’s request for production, to inspect for material. _

information the personnel records of federal law enforcement officers who will testify at trial,

regardless of whether the defense has'made a showing of materiality™) accord Sonner v. State,

112 Nev. 1328, 930 P.2d 707 (1996)(requiring materiality before-a review of a police officer’s.
personnel file.),

'

i

i

i
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B. THE STATE MAKES THE DETERMINATION AT ITS OWN PERIL IF IT
WILL. DISCLOSE THE INFORMATION, NOT THE DEFENSE OR THE
COURT

This, of course, does not mean that files are produced for the defense. Henthorn
explains that following that examination, “the files: need fiot be furnished to the defendant or
the coutt unless they.contain information that is or may be material to the defendant’s case.”
1d. Thus, the only time disclosure s required is if the State finds information that qualifies as
Brady material. If the prosecutor:is unsure, the information should be provided to the court
for review, As the court explained:

We stated that the government must ‘disclose information favorable to the

defense that meets the appropriate standard of msteriality-. . . . If the prosecution

is ‘uncertain about the materiality of information within tts possession, it may

submit the information to the trial court for an in camera inspection and

evaluation. . . > As we noted in Cadet, the government has a duty to examine
personnel files upen a defendant’s request for thejr prodirction.

Id. 'at 30-31 (internal citation omitied). Despite this procedure, defendants routinely request

the Court to order pr‘oc’iuc‘ii'on of information to them, ot to the Court, It.is not the Court’s

Tesponsibility under the Constitution. It is the prosecution’s responsibility.

Moreover, Brady and its progeny are remedies post-trial for the prosecntion’s failure |

to perform its responsibility. Brady does not support the defense’s request to conduct an

 investigation independent of the prosecution, or 10 ensure the prosecution completes its duty,

1.
TIMING OF DISCLOSURES
A,  TRUE BRADY MATERIAL

Traditionally, Brady material is information which indicates that Defendant did not

‘commit the crime, or his-sentence should be less based upon culpability. The State’s duty

under Brady is ongoing. When reviewing cases on appeal, however, courts decide allegations
of tardy Brady disclosures according to the facts surrounding the disclosure and if the alleged
Brady information was used in the trial. The Ninth Circuit has recognized that “Brady does

not necessarily require that the prosecution turn over exculpatory material before trial. ‘To

w0 16301 6FOIYSSF1205-0FPI-(Mtthewe)-00T dosk - >
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escape the Brady sariction, disclosure ‘must be made at a time when [the] disclosure would be

of value to the-accused.’” United States v. Gordon, 844 F.2d 1397, 1403 (9th Cir. 1988). With

i this precedent, the Ninth Citcuit has typically found no prejudice when alleged Brady,

information was disclosed at some point before trial. Notwithstanding, whenever the State is
in possession of true Brady mat_etial_, it is the practice of the undersigned to turn over such

information as soon as possible.

'B. IMPEACHMENT MATERIAL.

From Brady, a line of cases related to the credibility of testifying witnesses, the Court

established rules and requitements for impeachment material, or Giglio material. The right to

impeach witnessés'is based on the Confrontation Clause of the constitution. The United States: -

| Supreme Court has held that the Confrontation Clause is not “a constitutionally compelled

rig_ht’-ofpretri_ai discovery.” Pe"rinsvivaﬁja:v. .R-'itchie,.480 U.S. 39, 52, 107 S. Ct. 989, 995

(1987). Instead, the right to confrontation is a trial right, “designed to prevent irmproper -

' restrictions on the types of questions that defense counsel may ask during croess-examination.”

It *does not include the power to require the pretrial disclosure of any and all information that
might be useful in contradicting unfavcjnfable-'-test-i_mony."’ Tt guarariiées the opportunity for
effective cross-examination, “not cross-examination that is effective in whatever way, andto |

whatever extent the defense might wish.” 1d. at 53, 107 S. Ct. 999, cifing Delaware v.

Fensterer, 474 U.S. 15,20, 106 S. Ct. 292, 294 (1985).

 Almost universally, courts have held that there is no Giglio obligation if the. witness

does not tes't_.ify,'*' See United. States v. G_re‘en, 178 F.3d 1099, 1109 (10th Cir, 1999) (holding

that Giglio did not apply when the govérnment “did not ever call” its confidentia! informant

"as a witness); United States v, Mullins, 22 F.3d 1365, 1372 (6th Cir. 1994) (finding “no

authority that the government must disclose promises of immunity made to individuals the. |

govertiment does not have testify at trial,” and holding that a grant of immunity couid not be

! ‘Fhe exception (4 this rule is where the-witness will not testify; but the witness' hearsay statement will be admitéed, then
the withess® credibiliiy may be in issue. See United States v. Jackson, 345 F.3d 59, 70-71 (2nd Cir. 2003).
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171




r—

““favorable to the accused’ as impeachment evidence because the government did not call [the.

‘witness] -and, thus, there was nio one to impeach™); see also' United States v. Pena, 949 F.2d

751, 758-38 (5th Cir. 1991) (impeachmént evidence regarding a non-testifying witness is an
insufficient basis upon which to grant a new trial); United States v, Storey, 956 F. Supp. 934,

942 (D. Kan. 1997) (holding that while impeachment svidence falls' within the Brady rule,
“[s]uch evidence as it pertains to an informant, however is only discoverable if the informant

testifies™); Kowalczyk v, United States, __936 F. Supp, 1127, 1149 (E.D.N.Y. 1996) -(holding_ '

that “[t]he Government was riot obligated to produce the Janis arrest record, assuming the

presecution was i possession of such information, as Janis was net a'witness at trial”); Utiited

States v, Hill, 799 F. Supp. 86, 90 (D. Kan. 1992), (denying defense request for any |

information which could be used to impeach non-witnesses); Urited States v. Villareal, 752

E. Supp. 851, 853 (N.D. I1l. 1991) (holding that “[a]s for statements by government witnesses
that qualify as impeachment materials, the government is under no-obligation to disclose this
information before trial,” and that “the government is under no obligation at _amj‘ time to

provide impeachment evidence for non-witnesses™); United States v. Coggs, 752°F. Supp. 848,

849, (N.D. Til. 1990) (holding that the government is not fequired to produce impeachment

evidence impacting non-witnesses, reasoning that “Ir]equiring that the government provide

‘impeachment evidence for non-witnesses will not further the interest sought to be served by _

Giglio-allowing for a meaningful determination of witness credibility™).

The State must: provide information known to the State about any witness’s fefony
conviction and/or expiration of parole or probation from a conviction within the last 10 years,
excluding juvenile adjudications, and pardons. NRS 50.095. Defendant is also entitled to
information about convictions related to truthfulness, Notably, Defendant cites Moore v.

Kemp, 809 F.2d 702 (11th Cir., 1987) for the proposition he is entitled to information more

than 10 years old, so the State should turn over all criminal history information. However,

‘Moore does not stand for that judicial claim. Moore is far more complicated involving the

contents of a witness’s probation file related to a felony adjudication approximately one year |

prior 1o his testimony, as well as his probation violations around the time the witness provided

w0160 SO ENERIGFON 295-07PM-(Muthews)00 | Jocx 7
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investigators with useful information against Moore. The State should not be ordered to
provide Defendant with any criminal history information of any testifying witness beyond that
which is legally permnissible.

TFinally, evidence of itapeachment of a witness need not be disclosed until the witness
testifies. United States v. Rinn, 586 F.2d 113 (9th Cir. 1978) (*[S]ince information concerning
‘favors-or deals’ merely goes to the cre‘dib’ility of the witness, it need not be disclosed prior to
the witness testifying.”). Thus, untess the Witness is going to testify, there is no basis to disclose
any impeachment materfal.

C. PERSONNEL FILES OF LAW ENFORCEMENT

Certainly, due process mandates the disclosure of favorable evidence, material for

impeachment or éxculpatory purposes, to-an accused upon request. Brady v. Maryland, 373

U.S. 83 {1963). However; the evidence must be material for one of those purposes in erder

for Brady to apply. United States v. Pitt, 717 F.2d 1334, 1339 (11th Cir, 1983).

Defendant claims that the State must produce the personnel files of the officers involved |
ifi this case, including privileged and confidential records of government witnesses, including
merntal health tecords anid more, when it contains jmpeachment material. Defendant cites a
nUmber'-of cases from other jurisdictions in a string cite, as authority for this assertion. The:
State recognizes in limited circumstances, privilege and confidentiality must take a baek seat

to production of impeachment material; however, it is only in very limited circumstances that

are directly related and material to the defense theory of & case.

In Pitt, the defense requested the personnel file for the chief case agent to search for
impeachment information, without any showing that evidence material to-the defense would
be found in that file. The Court there stated:

We fail to sée how, and the appellant has failed to show us how,
the contents of FBI Agent Lewis’ personne! file would likely
contain anything material to an alleged threat against Pitt,
especially when the official records show that the agent was out of
town on the day the alleged threat was made.

‘The request for the agent’s. personnel file, under the facts of this.
case, was frivolous. Pitt was entitled to fish, but not with this thin

WiZOLAYIG (EF0] D5V 6F0 1 235-DPF-(athews) 001 docx e
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a pole,
Id. at 1339
Ta the Ninth Circuit, the obligation for the prosecution to examine an officer's file is
triggered by a defense request with no requircment thatthe defense make a showing that a file

is likely to-contain helpful information. United States v. Henthorn, 931 F.2d 29, 31 (9th Cir.

199 03 (holding that the “government is incorrect ini its assertion it is the defendant’s burden to
make an initial showing of materiality” dnd that the “obligation to examine the files arises by

virtue of making a demand for their _producti_on”); United States v. Santiago, 46 F.3d 885, 895

(9th Cir. 1995) (Under Henthorn, the government hasa duty, upon defendant’s request for
production, to inspect for material information the personniel records of federal law

enforcement officers who will testify at trial, regardless of whether the defense has made a

- showing of matcriality).

This, of course, does not mean that files are produced for the defense. Henthorn -

explains that following that examination, “the files need nat be furnished to the defendant or

‘the.court unless they contain information that is or may be material to the defendant’s case,”

Id. Thus, the only time disclosure is required is if the State finds information that qualifies as

Brady material. 1f the prosecutor is unsure, the information should be provided to the court

for review. As the court explained:
We stated that the government must ‘disclose information
favorable to the defense that meets the appropriate standard of
materiality .. . . . If the prosecution is uncertain about the
materiality of information within its:possession, it may submit the
infqrmatidn to the trial court for an in camera inspection -and
evaluation. . . . As we noted in Cadet, the government has a duty
to' examine personnel files upen a defendant’s request for their
production.

1d. at 30-31.

Different than Henthorn, the Nevada Supreme Court issued an opinion that requires
some showing of materiality on the part of the defense before it could gain access to a

persannel file. The file concetned an officer who was murdered and obviously would not be

w101 6201 5FO LT 6FOI205-OPPA-(Matheins)- 001 docx 9
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testifying, Sonner v, State, 112 Nev. 1328, 930 P.2d 707 (1996), The defénse made no

showing that there may have been favorable information in the file. Instead, the defense

asserted a general right to search the file. The court rejected this assertion of a right to-a
generalized, unfocused search, but allowed for the possibility that a file could be accessible
under some circumstances, The court reasoned, “[i]f Sonner had presented a foundation for
believing that [the victim] had a reputation for being an ‘aggressive’ trooper who, consistent
with his reputation, provoked Sonner’s action, this might have been sufficient to warrant
discovery of corroborating evidence” in the file. Id. at 1341, 930 P.2d at 716, This teasoring
suggests that if that type of evidence had been in the file, the State would be required to
produce it.

Additionally, the LVMPD has serious concerns regarding the disclosure of material
from persornel files. Confidentiality is one of the chief requirements in maintaining the
effective ability to investigate complaints against officers. Confidentiality ensures that both
police officers and citizens will freely contact the depariment without fear. As one court has
stated:”

It is clear a very real and very important need. exists to maintain
confidential integrity of the internal investigation in the police
division. To do otherwise would seriously inhibit the chief in his
centrol over the members of the division and their wide-ranging
duties and responsibilities. This stream of information available
1o the chief and the persons within and without the division would
diminish to a bare trickle if the source or sources of this
informatiori-were stripped of its coifidential character, That such
an ‘event would serve to defeat the general public good is
supported by a logic almost tautological in its persuasiveness -
for the desirability of an efficient well-disciplined police. force is
manifest,

McMilian v, Ohio Civil Rights Comm’n, 315 N.E.2d 508, 515 (Chic 1574).

Personne! files are confideritial, All witnesses, including police officers, are assured
that the information provided by them will not be voluntarily disclosed and that all [egal means

will be employed to protect this confidentiality. Police officers are compelled to codperate

‘with internal affairs investigations. Failure to cooperate ¢an result in termination. Officers,
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knowing that their statements were subject to disclosure, would be less likely to completely

cooperate. The knowledge that statements compelled from officers could later be disclosed to

third parties for other cases would also act as disincentive for the department to- fully

investigate, As one court noted:

The members of a.police department must be able to rely on their
confidential records and notations being preserved for their
internal use .., for if it were otherwise, the knowledge that some of
the confidential information recorded might later be exposed to
outside parties would have a certain and chilling effect.upon the
iriternal nse of such record-making,

City of Los Anggles v. Superior Coutt, 109 Cal. Rptr. 365, 369 (Ct. App. 1973).

Based on'Nevada law, Defendant in the instant case is required to advance a foundation

that the Personne! File of the officer is likely to bear information material to the defense.

Defendant’s Request is simply an attempt to fish for information. As aresult; the instant

request should be denied. Alternatively, the State requests that if the Court is inclined to grant

such a request, that the Court order the State to inquire-inte any Brady violations, review any
such violations, and produce any information it deems discoverable.

DEFENDANT’S SPECIFIC DISCOVERY REQUESTS

1.  Statements of the Defendant and Any Potential Co-Defendant(s)

The State objects to this request to the extent it is overbroad, irrelevant, and seeks work

‘prodict or other material notsubject to dis¢overy. There isno Co-Defendant or potential Co-

Defendant in this case.

As for-the Statements of Defenidant, NRS 174:235(1)(a) provides:

1. Except as otherwise provided. in NRS 174.233 to 174,295,
inclusive, at the request of a defendant, the prosecuting attorney
shall permit the defendant to inspect and to copy or photograph
any:

(a) ‘Written or recorded statements or confessions made by the
defendant, or any wiitten or recorded statements made by a
witness the prosecuting attomey intends to call during the case in
chief of the State, or copies thereof, within the possession, custady
or control of the State, the-existence of which.is known, or by the

wikit 6\20!6?\01mS\ISFOINS-U?I‘M-[.Mﬂhn\n}-ﬂm,dﬁcu. * 1 1
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exercise of due diligence may become known, to the prosecuting,
atforney;

Defendant has been provided with all documentation andfor recordings of the
Defendant’s. interactions -with law enforcement in this. case, to include a videotaped
reenactment of the incident.

Brady places upon the State an obligation to produce exculpatory evidence. Giglio
requires that the State disclose certain impcachin_g' material as well.. In other words, even in.
the absence of a motion the State is obligated to turn over the information requested that falls
within the State’s obligations under 174.235, Brady and Giglio. For example, non-exculpatory-
oral statemetits are not covered by the statirtes or Brady and its progeny.

Defendant has made many sub-requests within the instant request without providing
any indication that the defense has performed any investigation or discovered that the material

actually- exists and the State has failed to-turn it over. The State asks that this request be

clarified by the defense to address what specific discovery Defendant believes he is missing,

In the-absence of such a clarification the State asks that the request be denied as it fails to state
a-specific request.
To the extent Defendant seeks “Any notes made by State actors that contain details of

statements by the defendant or co-defendant; the State objects to this request as overbroad,

seeking work product by the State, and notes are: not -subject to discovery when they are

reduced to a report or official writing.

The State is aware of its obli gation to produce evidence of any spotiation or destruction
of evidence and will fulfill its obligations under-the law. There are no reports of destruction of
evidence, or chain of custody issues for the evidence in this case at this time.

2. Statements of Potential Witnesses

Al statements ]
While the State usually voluntarily provides all written or recorded statements of
witnesses, except those protected as confidential, the State's decision to over inchude discovery

does not expand the nature of those items subject to' mandatory disclosure by court order based
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upon statutory or constitutional authority. The State objects to this request as being vague,
overbroad, and compound. Additionaily, porticns of the request fall outside the scope of the

State’s obligations under NRS 174.235, as well as Brady v. Maryland, 373 U.S. 83 ( 1963)

and Giglio v. United States, 405 U.S. 150 (1972). To the extent that the request and its multiple |
subparts fall within the State’s obligations under 174235, Brady and Qiglio, they are not |

specific requests.

NRS [74.235(1)(a) provides:
1. Except as otherwise provided in NRS 174,233 to 174.295,
inclusive, at.the request of a defendant, The_pmsecu_tmﬁ_ _a.ttomf_:'r
shall permit the defendant to inspect and to copy or photograph
any. . _ e .

(a) Written.or recorded statements or confessions made by the
defendant, or any written or recorded statements made¢ by a
witness the prosecuting attorney intends to call during the case
in chief of the State, or copies thereof, within the possession,
custody or conirol of the State, the existence of which is known,
or by the exercise of due diligence may become known, to the
prosecuting atforney;

,,,,,

(Emphasis added).

Brady places upon the State an obligation to produce exculpatory evidence. Giglio
requires that the State disclose certain impeaching material as well.,

In other words, even in the absence :of a motion the State is dbli_g_ated to turn over the
information requested that falls within the State’s obligations under 174.235, Brady and
Giglio. Defendant has made many sub-requests within the instant request without providing |
any indication that the defense has performed any investigation or discovered that the material
actually exists and the State has failed to turn it-over, It.should be noted that any calls-for
service for Defendant, the victim and/or the victim’s mother, unrelated to the injuries at issue
in this case are irrelevant, lacking in materiality, and the request should be denied. Further,

there were no calls to 911 or 311 made by Defendant or the victim’s mother, as revealed in all

- discovery previously produced.

The State asks that this tequest be clarified. by the defense to address what specific

discovery Defendant believes he is missing.. In the absence of such a clarification the State
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asks that the request be denied as it fails 1o state a specific request.

a) Any audio or video reco rd_.ing’

The State will comply with NRS 174.235 and has provided “any written:or recorded
statements made by a witness the prosecuting attorney intends to call during the case in chief
of the State; or copies 'th_ereo.f_," within the possession, custody or conirol of the State, the
existence of which is known, or by the exercise of due diligénce may become known, to the
prosecuting attomey.” Further, Brady does not impose upon the State an obligation “to
di‘éc_lo__se evidetice which is available to the defendant from other sources, including diligent

investigation by the defense.” Steese v. State, 114 Nev: 479, 495, 960 P.2d 321, 331 (1998).

b) Any notes of interviews
1) Case Monitoring Forms;
2)  311/911 recordings
3 Relevant dispateh logs; and.
4)  Any reports of information related to the case given by anyone to any
police departinent or crinte tip organization such as Crime Stoppers,
and any reward or benefit received for such tip

Police reports generated as the result of the investigation have been provided to

' Defendant, to include any case monitoring forms, 3 11/911 recor.din‘g_s_ and relevant dispatch

- logs in'the State’s possession.. No crime tip organization was involved in this case.

Defendant also requests the notes of all police officers in the case. This request 15 not |

covered by a'single line of any discovery statute. If there is exculpatory information, the State

obviously must produce it. However, there is no-requirement’that“the: fiotes of all officers be
produced and the State requests that this Court niot expand the statutery text to include such-a
requirement.

Coutts have held that officer notes are not subject fo discovery statutes. In State v.
Bray, 569 P.2d 688 (Ore. App. 1977), an officer amested a suspect on a DUT charge. He
recorded observations in a booklet. He later prepared a repoft from his penciled notes and
erased the notes. The final report was. furnished to the defense. At trial, the court ruled fhat:
because the officer had taken notes while speaking to a witness and those notes.had been

destroyed, the State would be precluded from calling the witness at trial. The issue.on appeal |
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was whether the fragmentary notes of the qfﬁccf constituted a statement within the meaning
of the state discovery statutes.
The Appellate Court reversed the trial court:

We construe the statute to require production of any “statement”
which is intended by its maker as an accourit of an event or.a
declaration of a fact. The statutory purposes of providing witness
statements are to ‘minimize surprise, avoid unnecessary trial,
provide adequate information for informed pleas and to. promote
truthful testimony by allowing examination based on prior
inconsistent statements. ... Requiring preservation and availability
of fragmentary notes intended only as’a touchstone for memory
would be more likely to discourage police officers from taking
notes, with & consequent reduction in accuracy, than to promote
the statutory goals. Furthermore, it would be unfair and
misleading to.allow cross-examination of a witness based upon
fragmentary or eryptic notes which were never intended to express
a.complete statement. Forthese reasons, we hold that fragmentary
notes are not subject te production under discovery statutes.

Id. at 690; State v. Wrisley, 909 P.2d 877 (Ore. App. 1995) (noting that police noies. are not

discoverable when their substance is -incorporat_cd into areport disclosed to the defendant); see

also State v, Jackson, 571 P.2d 523 (Ore. App. 1978) (holding that a rough draft of a report-an

officer dictated to a stenographer was not discoverable).
3. Crime Scene Analysis, Evidence Collection, and Forensic Testing

All réports-regarding evidente col}ection, crime scene-analysis or processing of seenes
and all reports related to forensic analysis are part of the standard discavery provided in all
cases, which actually exceeds the requirements of NRS 174.235, have been provided, The

State has also produced all available photos, videos, and audio recordings. If Defendant wants

 to see the chain of custody documentation; then Defendant needs an order from the Court for

an evidence vault review where chain of custody documentation is located with the item(s) of

evidence. There has been no forensic analysis requested or done on any items of evidence

~collected, such that there will be no reports forthcoming because they do not exist,

To the extent that Defendant is seeking information broader than that which is |

contained supra, the State objects to this request as being vague, overbroad, compound, and
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duplicative. Additionally, portions of the request fall outside the scope of the State’s

_obligations under NRS 174,235, as well as Brady v: Maryland, 373 U.S, 83-(1963) and Giglio

v. United States, 405 U.S. 150 (1972). To the extent that the request and its multiple subparts

fall within the State’s obligations under 174.235, Brady-and Giglio, they are not gpecific
requests.. _
NRS 174,235 provides:

1. Except-as otherwise _']%rov_idcd in NRS 174.233 to 174.295,
inclusive; at the request of a defendant, the prosecuting attorney
shall permit the defendant to inspect and to copy or photograp

y(a) Written-or recorded statemerits or confessions made by the
defendant, or any written or recorded statements made by a
witness the prosecuting attorney intends to-call during the case in
chief of t_h_e--gt-_a_te, or copies thereof, within the possession, custody
or control of the State, the existence of which 18 kniown, or by the
exercise of due diligence may become known, to the prosecuting
attorney;

(b) Results or reports of physical or mental examinations,
scientific tests or scientific experiments made in connection with
the particular case; or copies thereof, within the possession;
custody or coniro! of the State, the existence of which is known,
or by the exercise of due diligence may become kriown, to. the
prosecuting attorney; and '

(c). Books, papers, documents, tangible objects, or copies
thereof, which the prosecuting attorney intends to introduce during
the case in chief o? the State and which are within the possesston,
custody or control of the State, the existence of which is known,
or by the exercise of due diligence may becoine known, to the
prosecuting attorney. ' -

2. The defendant is not entitled, pursuant to the provisions of.
this section, to the discovery or inspection oft _

(a) An internal report, document or memorandum that is
prpﬁa'red_by or on behalf of the prosecuting attorney in confection.
with the investigation or prosecution of the case.

(b) A statement, report, book, paper, document, tangible
object or any other t}gqe- of item or information that is privileged
or protected from disclosure or inspection pursuant to the
Sc_ons_titution or laws of this state or the Constitution of the United
otates,

3. The provisions of this section are not intended to affect
any obligation ﬁlaced upon the prosecuting attorney by -the
Constitution of this state or the Constitution of the United gtatcs
to disclose exculpatory evidence to the deféndant.

Brady, places upon the State an obligation to preduce exculpatory evidence. Giglio

requires that the: Staie disclose certain impeaching material as well.
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It other words, even in the absence of a motion (and even if this Court.denied this
request) the State is-obligated to tumn over the information requested that falls within the State’s
obligations under NRS 174.235, Brady and Giglio. Deféndant has made many sub-requésts
within the instant requeést without providing any indication that the defense has performed any
investigation or discovered that the material actually exists and the State has failed to turn it
over. The State asks that this request be clarified by the defense to address what specific
discovery Defendant believes he is missing. In the absence of such a clarification the State
asks that the request be denied as it fails to state 4 spegific request.

4.  Preservation of,and Access to, Raw Evidence

The State objects to this request to the extent it requests an order regarding items of |
evidence that do not exist; e.g. photographic negatives, biological samples, toxicological
examples. The State has complied with this request to the extent such evidence exists in this
case and is required by law.

If Defendant wishes to inspect any items of evidence impounded in this case, then
Defendant needs to make arrangements for an evidence vault review.

5. Electronic Communication and Associated Warrants

The State objects -to this request as being vague, overbroad, and compound.
Additionally, Defendant has requested information regarding warrants that do not exist. There
were no telephonic wiretaps, etc., performed in this case. The facts of this case give no
indication that electronic surveillance of.'tany- kind was conducted, and the Siate is unaware of
ahyi such surveillance being conducted. In the event the State léarns. such activities were
conducted, transcripts of the recordings will be provided as is required by NRS 179,500, et
seq. or any other applicable statute. Given this, it is unknown why the instant, presumably |
boilerplate, request is being made. The State asks that'the request be denied,

6. Alternate Suspect and Other Exculpatory Evidence

There.is no information or eviderice of an alternate suspect, as Defendant was. the only

adult: present-at the time these injuries were inflicted on the minor victim, There is no

information thatshows Defendant did not commit the erimes he is charged with. Brady places
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“upon the State an obligation to.produce exculpatory evidence. Giglio requires that the State

disclose certain impeaching material as well,
In other words, even in the absence of a motion {and even if this Court denied this
request) the State is obligated to turn over the information requested that falls within the State’s -

obligations under NRS: 174.235, Brady and Giglio.

7. Monitoring, Tracking and Associated Warrants
See Response to Request No. 5, The State objects to this request as redundant,
irrelevant, wholly unrelated to the facts in this case, and appears to be boilerplate. NRS

174,235 does not cover Trap-and Trace, Cellular Site, Pen Registers and GPS Trackers. The

‘State is inaware ofany such evidence orinvestigatory means used in this case since Defendant

was arrested on the date of the crime. However, if the Si_ate becomes aware of and-intends to

use any information during the trial which was acquired by way of a court order and/or search

warrant, the State will provide a copy to Defendant,

8. Chain of Custody

The requested materials in the State’s possession have been provided to the Defendant.
See Response to Request No, 1.
% Documents, Notes; and Reporis Used by Witnesses to Prepare for Testimony
NRS 174.235 provides:

1. Except as otherwise provided in NRS 174.233 to 174.295,
inclusive, at the: r'ct}'u:est‘ of a defendant, the prosecuting attomey
shall permit the defendant to inspect and to’ copy or photograph
any: oL o _
(a) Written or recorded statements or confessions made by the
defendant, or any written or récorded. statements made gy a
witness the presecuting atiorney intends to call during the case in
chief of the State, or copies thereof, within the possession, custody
or-control of the State, the existence of which is known, or by the
exercise of due diligence may become known, to the prosecuting
attorney; . o . _

_(b) Results or reports of physical or mental examinations,
scientific tesis or scientific experiments made in connection with
the particular -case, or copies thereof, within the possession,
custody: or control of the State, the existence of which is known,
or by the exercise of due diligence may become known, to the
prosecuting attorney; and _

(c) Books, papers, documents, tangible objects, or copies
thereof, which the prosecuting attorney intends to introduce during
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the case in chief of the State-and which are within the possession,
custody or control of the State, the existence of which s known,
or by the exercise of due diligence may become known, to the
prosecuting attorney. .

" 2. The defendant isnot entitled, pursuant to the provisions of
this section, to the discovery or inspection of: o

(2) An internal repori, document or memorandum that ‘is
prepared by or on behalf of the prosecuting attorney in connection
with the investigation or prosecution of the case. o

(b) A statement, report, book, papér, document, tangible
object or any other 'tyCFe of item or information that is privileged
or protected from disclosure or i'nsgc.(’:twn “pursuant to the
-(Si_onstitufiqn-pr laws of this state or the Constitution of the United

tates. _

3. The provisions of this section are not intended to affect
any obligation placed upon the prosecuting attorncy g the
Constitution of this state or the Constitution of the United States
to disclose exculpatory evidence to the defendant.

NRS 174.235(1)(b) provides;

1, Except as otherwise provided in NRS 174.233 to 174.295,
inclusive, at the re%ues't of a defendant, the prosecuting attorne:

shall permit the defendant to inspect and to copy or photograp!

any:

-------

(b) Results or reports of physical or mental examinations,
scienfific tests or scientific experiments made in connection
with the particular case, or copies thereof, within the
possession, custody. or control of the State, the existence of
which is known, or by the exercise of due diligence may
become known, to the prosecuting attorney; and

'(Emphasi's";ad'ded). Defendant has been provided with all reports and statements that may be |

used int preparation of this case. The State intends to comply with requirements of NRS
174.235, as necessary.
10, Witness Contact Information

NRS 174,234 provides the law tegarding the notice of witnesses. It provides that both.
sides must disclose witness names and addresses that it intends to ¢all in its: case=in-chief not
less than 5 judicial days before trial. See NRS 174234 (1) (a) (2). Defendant has been
provided information to the extent that it conformis to required statutory provisions of NRS
174.234,
Il. Notes and Reports Related to Police Investigation

This request should be denied. Defendant requests the notes of all police officers in the
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case. This request is not covered by a single line of any di'scovt*:j_r’y statute. If there. is
exculpatory information, the State obvicusly must produce it. However, there Is no |
requirement that the notes.of all officers be produced and the State requests that this Court not
expand the statutory text to include such a requirement.

Courts have held that officer notés are not subject to discovery statutes. In State v.

Bray, 569 P.2d 688 (Ore. App. 1977), an officer arrested a suspect on & DUI charge. He

recorded observations in a booklet, He later prepared a report from his penciled notes and |
erased the notes. The final report was f-umis’hed to the defense. At teidl, the court ruled that
because the officer had taken notes while speaking to a witness ad those notes had been |
destroyed, the State would be precluded from calling the witness at trial. The issue on appeal
was whether the fragmentary notes of the officer constituted a statement within the meaning
of the state discovery statutes. The Appellate Court reversed the trial court;

We construe the statute to require production of any “statement”
which is inténded by its maker as an account of an event or &
declaration of a fact. The statutory purposes of providing witness
statements are to minimize surprise, avoid unpecessary trial,

provide adequate information for informed pleas and to promote
truthful testimony by allowing examination based on “prior
inconsistent statemeits. . . Requiring preservation and availability
of fragmentary notes intended only as a touchstone for memory
would be more likely to discourage police officers from faking
notes, with a consequent reduction in accuracy, than to promote
the statutory goals, Furthermore, it would be uafair and.
misleading to allow cross-examination of a witness based upon.
fragmentary or cryptic notes which werenever intended to express
acomplete statement, For these reasons, we hold that fragmentary
notes are not subject to production under discovery statutes,

Id, at 690; State v. Wrisley, 909 P.2d 877 (Ore. App. 1995) (noting that police notes are not

discoverable when their substance is '.inco'rporati:jd_into a report disclosed tothe defendant); see

also State v. Jackson, 571 P.2d 523 (Ore. App. 1978) (kolding that & rough draft of a report an

officer dictated to a stenographer was not discoverable),
12.  Use of Police Informants

No police informants were used in this case. However, if the State becomes aware of
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of uses any informants, the State will comply with-disclosure requirements.
13. Identify Police Informanis
See response to Request No. 12.
14.  Audio; Video, and Photographs
The Sate objects to the extent this request is redundant, oveibroad and vague. The State
will comply and has complied with NRS'174.235 and has provided “any written or recorded

statements made by a witness the prosecuting attorney intends to call during the case in chief

of the State, ‘ot copies thereof, within the possession, custody or control of the State, the

existence of which is known, or by the exercise of due diligence may become known, tothe

 prosecuting attorney.” Further, Brady does not impose upon the State an obligation “to

Il ‘disclose evidence which is available to the defendant from other soutces, including diligent:

investigation by the defense.” Steese v, Statg, 114 Nev, 479, 495, 960 P.2d 321,73 31 (1998).
15. Witness Compensation

The defendant’s specific request for witness comipensatiort and benefits should be

denied for two reasons.

First, the request exceeds the scope of Giglio. By law, any witness appearing in a

criminal case in obedience to a subpoena is entitled to compensati on, whether the subpoena is

issued by the State or by the defendant. NRS 50.225(1){a) entitles witnesses “attending the -
courts of this State in any criminal case. .. in obedience to a subpoena... [tjo be paid a fee of
$25 for each day’s attendance, including Sundays and holidays.” Witnesses are-also entitled
to “mileage reimbursement,” NRS: 50.225(1)(b) and a per diem allowance, NRS. 50.225(2).

Additionally, witnesses residing outside the jurisdiction of the Court ate “entitled to
reimbursement for the actual and necessary expenses for going to and returning from the place

 where the court is held.” NRS 50.225(3).

Here, receipts showing that a State witness received statutorily required witness fees,
travel expenses, or per diem fees are not “evidence affecting credibility” under Giglio, and

consequently, are not discoverable, The fees cannot be favorable to the defendant because a

witness’s credibility cannot be impeached for receiving compensation to which he or she is
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legally entitled to receive, and which the county is legally obligated to provide. Lacking

~impeachment value, the payments are immaterial to both guilt and punishment because their

disclosure cannot affect the outcome of the frial, See United States v, Bagley, 473 U.S. 667,

675 (1983); Roberts v. Stafe, 110 Nev. 1121, 1132, 881 P.2d 1, 18_" (1994) (adopting the

“reasonable possibility” materiality test for nondisclosure of evidence favorable to the

defendant affer a specific request).

Second, the request must be denied because the State bears no burden *to disclose
evidence ‘which is available to the defendant from other sources, including diligent
investigation by the defense.” Steese v. State, 114 Nev. 479, 495 (1998); United States v,
Davis, 787 F.2d 1501, 1505 (11th Cir. 1986). Here, the requested evidence is maintained as a

public record by the Clark County Department of Finance. The defendant may subpoena that

office for these records.

Finally, it is-important o note that the decision of this Court to preclude discovery of
the requested evidence in no way limits the defendant’s right of cross-examination. The
defendant is aware that a witness is entitled fo per diem payments and travel reimbursements;
he can consequently fully cross-examine any witness whether the witness received such.

payments: or promiscs of payment. See Davis v. Alaska, 415 U.S. 308, 318 (1974)

{Confrontation Clause violated when defendant denied right to eross-examine a prosecution

- witness regarding the witness's juvenile criminal record) but see Pennsylvania v. Ritchie, 480

1).8. 39, 52-53 (1987) (holding that “the right to confrontation is a trial right, designcd ta
prevent improper restrictions on the types of questions that defense counsel may ask during
cross-examination. .. The ability to question adverse witnesses, however, does not include the
power 1o require the pretrial disclosure of any and all information that might be useful in
contradicting urifavorable testimony.”).
16,  Prior Statements

The State objects to this request as redundant, duplicitous, and has alreéady been covered |
by prior requests. The State further objects to the extent Defendant seeks to obtain work |

product from the District Attorney’s office and/or seeks items of evidence that are impossible
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to provide, i.e. unrecerded statements. Gig-[io, govemns what impeachment the State must

provide. The State asks the Court to hold it to that constifutional standard, Defendant’s request

- is worded in an overbroad manner to encompass iinmaterial statements about which the State

has no knowledge.

“Disclosures of any all statements made by any Stafe witness, ox gny other. person, at gny

fime that ate fn_any_manner inconsistent with the written and/or recorded statements

previously provided,..” literally Has nio bounds and nolimits as to materiality nor whether or

ot the witness will testify. The request for the statements of “any person” are so broad as'to
defy any possibility of identifying what an order granting siich a request would require of the |
-~ State. The State will comply with NRS 174.235 and has provided “any written or recorded

statements made by a wilness the prosecuting attorney intendsto cail during the case in-chief

of the State, or copies thereof, within the possession, custody or centrol of the State, the

existence of which is known, or by the exercise of due diligence may become known, to the

prosecuting ‘attorney.” Further, Brady ]r_,_loe's not impose upon the State an obligation “to

disclose evidence which is available to the defendant from other sources, including diligent

investigation by the defense.” Steesc v. State, 114 Nev. 479,495, 960 P.2d 321, 331 (1998).

The defense is capable of conducting its own pretrial conferences with witnesses, where the

defense can inguire as to any change to.'the witnesses’ expected testimony that differs from {

the statements given to police. This request should bedenied. Also, see-Section IH B, on page
6-of State’s opposition.
17.  Impeachment Evidence

The State.objects to the extent this request is duplicitous of prior requests. Brady places |
upon.the State an obligation to produce exculpatory evidence. Giglio requires.that the State:
disclose certain impeaching material as well, In other words, even in the absence of a motion |
(and even if this Court denied this request) the State is obligated to turn over the information
requested that falls within the State’s obligations under NRS 174.235, Brady and Giglio.

In the Ninth Circuit, the obligation for the prosecution to examine an officer’s file is

triggered by a defense request with no re'r:luirement that the defénse make a showing that a file
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is fikely to contain helpful information. United States v Henthorn, 931 F.2d 29,31 (9" Cir.

- 1990) (bolding that the “governiment is incorrect in its assertion it is the defendant’s burden to.
make an initial showing of materiality” and that the “obligation to examine the files arises by
virtue of making a demand for their production”); United States v, Santiago, 46 F.3d 885, 895
(9% Cir. 1995) (Under Henthorn, the: golv_crnment has a duty, upon defendant’s request for

production, to inspect for materia! information the personnel records of federal law

enforcement officers who will testify at trial, regardléss: of whether thq defense has made a

showing-of materiality).
This, of course, does not mean that files are produced for the defense. Henthorn

explains that following that examination, “the-files need not be firnished to the defendant 6r

the court unless:they contain information that is or may be material to the defendant’s case.”
1d. Thus, the only time disclosure is required is if the State finds information that qualifies as

Brady malerial. If the prosecutor is unsure, the information should be provided to the court

for review. As the court explained:

We stated that the government must ‘disclose information' favorable to the
defense that meets the appropriate standard of materiality .. .. Ifthe prosecution
is uncertain about the materiality of information within Its possession, it may
submit the information to the trial court for an in camera inspection and
evaluation, . . . As we noted in Cadet, the government has a duty to.examine
personnel files upon a defendant’s request for their production.

1d. at 30-31,

Different than Henthorn, the Nevada Supreme Court issued an opiriion that requires -
some showing of materiality on the part of the defense before it could gain access to a
personnei file. The file concerned an officer who was murdered and obviously would not be

testifying. Sonner v, State, 112 Nev. 1328,°930 P.2d 707 (1996). ‘The defense: made no

showing that there may have been favorable information in the file. Instead, the defense

asserted a general right to search the file. The cout! rejected this assertion of a right to a

generalized, unfocused search, but allowed for the _po_ss'ibi_li't}_,f that a file could be accessible

under some circumstances. The court reasoned, “[t}f Sonner had presented-a foundation for
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believing that [the victim] had a reputation for being an ‘aggressive’ trooper who, consistent

with his. reputation, provoked Senner’s action, this might have been sufficient to warrant

discovery of corraborating evidence” in the file, Id. at 134,930 P.2d at 716. This reasoning -
- suggests that if that type of evidence hiad been in the file, the State would be required to |

produce it.

Additionally, the LVMPD has serious concerns regarding the disclosure of material

from personnel files. Confidentiality is one of the chief requirements in maintaining the {

effective ability to investigate complaints against officers. Conﬁdentia-iity ensures that both
|| police officers and citizens will freely contact the department without fear. As one court has

stated:

It is clear a very real and very important need exists to maintain confidential
integrity of the internal investigation in the police division. Te do- otherwise
would seriously inhibit the chief in his control over the members of the division
and their wide-ranging duties and responsibilities, This stream of information
available to the chiefand the persons within and without the division would
diminish to a bare trickle if' the source or sources of this information were
stripped of its confidential character. That such an event would serve to defeat
the gencral public good is supported by a logic almost tautological in. its
persuasiveness -- for the desirability of an efficient well disciplined police force
is manifest.

McMillan v. Ohio Civil Rights Comm’n, 315 N.E.2d 508, 515 (Ohio 1974).

Personnel files are confidential, All witnesses, 'including p'o’l_"ice officers, are assured .

‘that the information provided by them will ot be voluntarily disclosed and that all Jegal ineans

will be employed to protect this confidentiality. Police officers are compelled to cooperate

‘with internal affairs investigations, Failure to cooperate can result in termination. Officers,

knowing that their statements were subj t;_'cﬁt to disclosure, would be less likely to completely
cooperate. The knowledge that statements compelled from of‘ﬁccrs could later be disclosed to
third parties for other casés would also act as disincentive for the department to- fully -
invesﬁgat_e_.- As one court noted:
i
i
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The members of a police department must be able to rely on their confidential
records and notations being preserved for their internal use ... for if'it were
otherwise, the knowledge that some of the confidential information recorded
might later be exposed to outside parties would have.a certain and chiiling effect
upon the internal use of such record-making.

City of Los Angéles v. Superior Court, 109 Cal, Rptr, 365,369 (_Ct.-Ap_p. 1973).

Based on Nevada law, Defendant in the instant case is-required to advance a foundation
that the. Personnel File of the officer is likely to bear information material to the defense,
Defendant’s motion is simply an attempt to fish for inforrnation. As a result, the instant motion
should be denied. Alternatively, thi State asks the Court to order the.State to review the. file
and produce any information it deems, diécovc‘rable;.

18, Criminal Histories
Although a witnessés’ criminal record may be material under some circumstanees; it is

notalways relevant. Hill v. Superior Court, 112 Cal Retr; 257, 518 P.2d 1353 (1974). InHill

the defense sought production of a witness’s felony conviction record. Because the witness
wiis the only eyewitness other than the defendants, and the corroboration of his report was not
strong, the court found the requisite materiality and granted the defense motion. However, the
court concluded, “[w]e do not hold that good cause exists in every case in which a defendant
charged with a felony seeks discovery of any felony convictions any “rap sheet” of prosecution
witnesses.” Id. at 1358.

In the present case, Defendant has. essentially requested that the State perform a
National Crime Information Center (NCIC) inquiry on al{ possible State witnesses and provide
that inquiry to the Defendant. The State has no legitimate reason to make such an inquiry for
every witniess and strenuously objects to defense requests that the State provide this
information. ‘

Although Defendant liberally touts Brady v. Maryland, 373 U.S. 83 (1963) as the basis
for his NCIC request, the defense has failed to establish that the requested NCIC information

falls within the scope of Brady, that is, that it might in some way be exculpatory or that it
might somehow corlstitute impeachment evidence. Moreover, Defendant has not shown how

such information inight be "material." In other words, the defense has failed to show that the
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lack of any State withesses’ NCIC. information wiil somehow result in an unfair trial or will

produce a verdict that is not worthy of confidence. See Kyles v. Whitley, 514 U.S. 419, 434
(1995). |

The Supreme Court has stated that information is considered material if there is a
“_-reasonabl'e'probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.” U.S, v. Bagley, 473 U.S. 667, 682 (1985). The

Supreme Court defined reasonable probability as probability sufficient to "undermine.

confidence in the outcome” of the .t‘r-ial;. Id. In addition, the Court in Bagley, stated that
"{i)mpeachment evidence . . . as well as exculpatory evidence, falls within the Brady rule.” Id
at 675, The Court defined impeachment evidence as "evidence favorable to an accused . . . So
that, if disclosed -and vsed effectively, it may make the difference between conviction and
acquittal." Id. (internal quotes omitted).

In- the present case; Defendant has failed to aticulate even an arguable use of the
witnesses’ NCIC information that would comport with the requirements as outlined by the:

Supreme Court in Brady, Kyles and Bagley. Defendant is simply looking for any information

that he can use to cloud the facts of the case at bar anid to cast aspersions on those witnesses,
Pursuant to 28 C.F.R. §20.33(b) as codified under 28 U.S.C.A, § 534 (2002), criminal
history information may only be disseminated to law enforcement agencies, those hired by
law enforcement agencies and to those who have entered into signed agreemients for the
specific and authorized use of criminal background information. Pursuantto 28 C.F.R. §20.25,

Any agerncy or individual violating subpart B of these regulations
shall be subject to a civil penalty not io exceed $10,000 for a
violation occurring before September 29, 1999, and not to exceed
$11,000 for a violation occlrring on afler September 29, 1999,

In addition, pursiant to 28 C.F.R, §20.38,

Access to systems managed or maintained by the FB1is subject to cancellation in regard

. to any agency or entity that fails to comply with the provisions of subpart C of this part.

If the State is forced to disseminate such information to the defense in this matter, the.
State and/or the individual who actually provides the NCIC information runs the risk of civil

penalties and loss of future access to the NCIC system, In addition, the Multi-System Guide
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4 (MSG4) published by the Las Vegas Metropolitan Police Department (LVMPD) states that
“[d}ata stored in each of our-criminal justice systems . . . must be protected to ensure correct,
legal and efficient dissemination and use.” P, 21. The MSG4 further states that
“[d]issemination. of CHI {Criminal History Information] that does fot belong to the LVMPD
or is obtained through NCIC, NCIIS or NLETS is prohibited.” Id.

Az & user -of the National Crime Information Center (NCIC) database, the State is
prohibited from disseminating criminal history information to non-criminal justice agencies
as defined by Title 28 Code of Federal Regulations (CFR)§ 20.33, which describes a criminal
justice agency ast (1) Courts; and (2) a government agency or any subunit thereof which
performs the administration of criminal justice pursuant to a siafute or executive order, and
which allocates a substantial part of its annual budget to the administration of criminal justice.
Unless specifically authorized by federal law, access to the NCIC/II for non-criminal justice
purposes is prohibited.

A 1989 United States Supreme Court case looked at this issue from the standpoint of
arinvasion of privacy and ruled accordingly:

Accordingly, we hold as a categorical matter that a third party's request for law
enforcement records or information about a private citizen can reasonably be.
expected to invade that citizen's privacy, and that when the request seeks no
"official information” about a Government agency, but merely records that the
Government happens to be storing, the invasion of privacy is "unwarranted."

United States Department of Justice v. the Reporters Committee for Freedom of the Press, 109
S8.Ct. 1468, 1485 (1589).

‘Criminal defense attorneys, public or pfi-’vate_, are ot within the definition of “criminal

justice agency,” noris the criminal defense function considered a “criminal justice purpose.”
gency . purp

- Therefore, Defendant.is not entitied to the criminal history information he-seeks.

1f the District Attorney runs an NCIC inquiry on.a witness and that NCIC inquiry is:in
our file, the FBI has NO policy prohibiting us from disclosing that NCIC inquiry, If, on the

other hand, we have not run the NCIC report already, it is a violation of FBI tegulations to run

it on request.of defense counsel, or court order.

w20 16201 DTS 601 205 OPPM-MMathows)-001 dock . 2 8

153




[

T TR S NG T % T . S 6 T T S e e e e e oo T e
B R B e =T~ - - R S = S S R o S =

oen -1 N LR B LN

In short, if the State already has it, the State will 'de;ci;ide--purs.uant' to our obligations
under Brady and Giglio — whether or not to divulge any information contained in the NCIC
report. If the State doesn’t have the NCIC report in our file, the defense bas to follow FBI-
outlined procedures to get it. T )

Defense must obtain an order from the judge directed 1o the FBI requested describing
specifically what they need. The FBI then reviews the j:u__dge's order and almost always
complies with it, but the FBI sends the NCIC report to the judge, who then reviews the
information and decides on its admissibility before tuming a_in_ything overto the defense.

Juvenile records, misdemeanor convictions, arrests, é_nd_ warrants regarding witnesses
are not appropriate. impeachment matertal, ualess the misdemeanor conviction involyes a
crime of dishonesty. See NRS 50.095. As such, the request should be denied in pat.

19.  Any and all baoks, papers, documents, and t'arlg'ib'{e objects related to the case not
covered by the previous request,
See response.to prior requests. This request should be denied.

20. Al 911 and 311 Calls, I_hcludi’:‘ig'Recﬁor‘din‘gs, Rep’ér_t_s, Transcripts

See State’s Response to Request #2(b). i

21.  Medical Records

Defendant has been provided with the medical -'re('[:o'r.ds_ relating. to the child abuse
examination and treatment of the v_i.ctim in this casc_':_.'Th'cIState- is not in possession of any
medical records of other witnesses in this case, nor is the Stdte under any obligation to acquire
them under statutory or constitutional authority. NRS 174.235(2)(b) precludes this
information from being the subject of discovery without a court order and notice to the subject. |
of the request:

2. The defendant is not éntitled, pursuant to the provisions of this
section, to the discovery or inspection off
(a) An internal report, document or mémorandum that is prepared
by or on behalf of the prosécuting attorney in| connection with the
investigation or prosecution of the case,
(b) A statement, report, book, paper, docurnent, tangible object or
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any other type of item or information that js privileged or
protected from disclosure or inspection pursuant to the
constitution_or laws of this state oF the Constitution of the
United States. |

(Emphasis added).

Also, NRS 49 275 provides as follows:
A patient has a privilege to refuse to disclose and to prevent any
other person from disclosing confidential communications among
himself, his doctor or persons who are participating’ m the
diagnosis o treatment under the direction of the doctor, including
‘members of the patient’s family. '
Thus, should Defendant seek this information which is not in the possession of the
State, they should file a motion with the Court with notice to the subject so they ean interpose
their objections, if any.
22.  CPS Records
Defendant requests privileged or confidential information as it relates to child

protective services records. Beyond the fact that such a request far exceeds the statutory

_requirements under NRS 174.235, such a request also violates the privacy rights of said

individuals and the relevatit statutes that- would protect against the release of said information
if it existed. Defeadant has not provided any authority to support such a broad discovery

request and therefore, the discovery request violates Nevada law under NRS 174,235 and

should be denied. By law the State is prectuded from obtaining and disseminating any such

reeords, so if the Court is going to grant this request, the State asks that the Court issue an

order to obtain the records specifically related to the facts underlying this.case for anin-camera

review by the Court.

23.  Expert Material
NRS 174.235(1)(b) provides:

1. Except as otherwise provided in NRS 174.233 to 174.295,
inclusive, at the request of a defendant, the prosecu_t’i_n_ﬁ attorney
shall permit the defendant to inspect-and to copy or photograph
any: : '

(b) Results or reports of physical or mental examinations,
seiendific tests or scientific experiments made in connection
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with the particular case, or copies thereof, within the
possession, custody or control of the State, the existence of

which is known, or by the exercise of due diligence may
become known, to the prosecuting attorney; and

(Emphasis added). The State intends to comply with. requirements of NRS 174.234, as

necessary based on the evidence in this case.

74. E-Mail Communications between Experts and the State ‘and Experis and

Detectives
This request is vague and overbroad. The State will provide discovery to the Defendant

as provided in NRS 174,235 and any exculpatory evidence contained in any electronic:

~communeiations.

25, General Correspondence between CPS and Metio
This request is vague and overbroad. The State wiil provide discovery to the Defendant
as provided in NRS 174.235 as stated above:
| RECIPROCAL DISCOVERY REQUEST BY THE STATE
NRS 174,245 states in pertinent part that:

1. Except as otherwise provided in NRS 174.233 to 174.295
inclusive; at the request of the prosecuting . attorney, the
defendant shall permit the prosecuting attorney to inspect and
to copy or photograph any ' '

(@) Written or recorded statements made by a witness the
defendant intends to call during the case in chief of the
defendant, or copies thereof, within the possession,
custody or control of the defendant, the existence of
‘which is known, or by the exercise of due diligence
may become known, to the defendant;

(b) Results or reports of physical or mental examinations,
scientific tests ot scientific experiments that the
defendant intends to introduce in evidence during the
case in chief of the defendant, or copies thereof, within
the possession, custody or control of the defendant, the
existence of which is known, or by the exercise of due
diligence may become known, to the defendant; and

(c) Books, papers, documents or tangible objects that the

" defendant intends to- introduce in evidence during the

case in chief of the defendant, or copies thereof, within

the possession, custody or control of the defendant, the

existence of which is known, or by the exercise.of due
diligenice may become krniown, to the defendant.
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The State formally requests that the defense provide all discovery consistent with the
requirements of NRS 174.245 in a timely manner and well before the trial in the instant case.
This request includes copies of all reports, tests, videos, photographs or any other item or
iterns prepared by or produced-from any noticed defense expert witnesses putsuant to NRS
174.234,

CONCLUSION

In general the defense request for discovery is vague, Oye_rbr_oad and is completely

outside the scope-of what required by the State under Brady-and its progeny. Not only is the

defense fully within its ability and power to independently re_qu_est_._-and/_or subpoena the

evidence they seek without the intervention of the State, the requests the defense makes are
without focus or direct relationship to this case.

The defense has mot even attemptgd to articulate the materiality or exculpatory nature
of the evidence they seek. The defénse has filed a generalized discovery motion andfor is
simply on a fishing expedition hoping to find something on which they may build a defense.
Furthermore, while it may be p.ossibl_e in some cases to dntroduce a witness’s criminal
background information‘to reasonably aid in the defense of the accused, this is not one of those -
cases. Allowing the defense access to every witess’s NCIC .information would be an
abomination and a clear violation of their privacy rights. The State cannot be forced to provide
a witness’s background information. without some justifiable and legitimate reason fordoing
so. The defense has access to its own investigators and is free to conduct any 'Ie__g’itima'te inquiry -
it sees fit. It does not have the right, however, to use State time and resources to further
victimize the very person for whom the .Statc is seeking justice and especially those who are
simply general fact witnesses.

naddition, the State cannot produce evidence that it does not reasonably have or, based
on a diligent inquiry, does not appear to exist despile the defense allegations. As such the
State respectfully requests that the defense motion to compel be denied in its entirety,
especially-in 'Ii__ght of the fact that the State has provided significant discovery already and no

request hias been made of the State for any additional discovery or to review its file,

w2620 SROINOSNIEFOIZISOPPI-(Mpthews)-00 Ldotx 32

197




PR T S T S S S S S N N O N T o S U S S o
7= X Y~ S R~ PV R SO S B T - Y = A S B S Y =

O L N Oy ot B N

Based upon the above and foregoing Points and Authorities, Defendant’s Motion for
Discovery should be denied to the extent any of the requested information does not comply

with the discovery statutes and/or is privileged or irrelevant as to the guilt or punishment of

Defendant..

DATED this 14th day of July, 2016.
Respectfully submitted,

STEVEN B, WOLFSON
‘Clark County District Attorney
Nevada Bar #001565

BY /s/ MICHELLE JOBE
‘MICHELLE JOBE
Chief Deputy District Attormey
Nevada Bar #10575

CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of the above was made this 14th day of July, 2016, by

facsimile transmission to:

Public Defender's Office
FAX #455-5112

By:/s/ I MOTL
Employee of the District Attoimey's Office
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Electroniéally Filed
08/03/2016 09:26:31 AM

S{SVEN B. WOLESON CLERK OF THE COURT

‘Clark County District Attorney

Nevada Bar #001565
CHRISTOPHER S. HAMNER
Deputy District Attorney

Nevada Bar #11390

MICHELLE JOBE

Chief Deputy District Attorney

Nevada Bar #10575

200 Lewis Avenue o
Ias Vegas, Nevada §9155-2212

I (702) 671-2500

Attorneys for Plaintiff

_ DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff, o .

| CASENO.  C313047

;'Vs..
DONOVINE MATHEWS, aka, DEFTNO.— All
Donovian Mathews, #5910369

Defendant,

ORDER FOR RELEASE OF CPS/DES RECORDS

DATE OF HEARING: July 26, 2016
TIME OF HEARING; 08:30 A M.

THIS MATTER having come on for hearing before the above entitled Court on the
26th day of July, 2016, the Defendant DONOVINE MATHEWS present, represented’ by
counsel KRISTY CLARK, ESQ., Deputy Public Defender, the State being represented by
STEVEN B, WOLFSON, District Attorney, through CHRISTOPHER HAMNER and

| MICHELLE JOBE, Deputies District Attoney, and the Court having heard argument of

~counsel, based on the pleadings and good cause appearing therefor,

THE COURT FINDS that there was an investigation done by Child Protective Services
resulting in an ongoing case in Family Court, which arose out of the underlying events in the
instant matter;

7 RECENED
JuL 29 2018
DEPL12
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THE COURT FURTHER FINDS there tnay be Brady material contained in- the
DFS/CPS records;

FOR THOSE REASONS:

IT IS - MERERY ORDERED that the Departnient of Family'-Services release evidence
which includes protected health information being held by CPS/DFS consisting of any and all
records: from January 5, 2016, to present for SUBJECT MINOR: CHANCE JACKSPER,
DOB: 01/30/2013 and/or NATURAL MOTHER: JASMINE CATHCART, DOB:
10/14/1995, to- be released to a representative of the DISTRICT ATTORNEY'S OFFICE,
UNDER SEAL, and su Ej:',rx_lt'tf:c:l to the court for in camera inspection.

DATED this [~ day of saty, 2016

STEVEN B. WOLFSON
Clark County District Attorney

NEVADA BAR #001565

b eput D:strlct Attorney
Nevada Bar #11390
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"DONOVINE MATHEWS,

‘Eiectronically Filed i
10/03/2016 10:54:08 AM |

%%%A%L%%%NNOPU%I@C DEFENDER GLERK OF THE COURT
309 South: Third Street, Snite #2246 |
Las Viégas, Nevada 89153
{702) 455-4685
Attorney Tor Defendant
DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
CASENO, C-16-313047-1

DEFT. NO. X1t

Plaintiff,

V.

ID#5910369 -
Defendant.

'DEFENDANT'S NOTICE OF EXPERT WITNESSES, PURSUANT, TO NRS 174.234(2)
TO: CLARK COUNTY DISTRICT ATTORNEY: .
Yon, and each of you, will please take notice ‘that the Defendant; DONOVINE.

MATHEWS, intends 1o call the following expert witness in his case in chief:

NAME ADDRESS |
Dutch Johnson, Ph.D, 19801 N, 59th Ave., #11526, Glendale, AZ 85318
Forensic and Biomechanics Expert (602)819-6444

Dr. Jolmson is an-expert in the biomechanics.of huthan injury, He is expetted 10 testify regarding
the mechanics of water spilling from'a. mug onto'a <hild, and to provide analysis of thé bioniechanics. ;

involved in the instant case.
€V Attached
DATED this 31d of October, 2016.
PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

Byy /A/Kristy S Holiday
KRISTY S HOLIDAY, #1351%
Deputy Public Defender
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CERTIFICATE OF ELECTRONIC SERVICE

2 A copy-of the-above and foregoing NOTICE was served via electronic e-filing to the :‘::

3 || District Attorney’s Office at Motions@clarkcountyda.com -on this 3rd day of October, 2016.

By:_ fs/Cheryl Misuraca | |
Secretary, Clark Counity Piiblic Defender,

26 | Case Nae: ﬂ[io’nbvine Mathews:
27 || CaseNow  C-16-313047-1
28 | Dept. No.w XNt
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WILTSHIRE

19001 M. 591 Ave, #11526

F@HEMQEC ‘Clendale, \Z 85318

telepHane: 602814644t

Bg OMECHA M 5 CS , LLC duteh@iwilishiesforyls.com:

Lindsay B’u_tch- Johnson, PhD

Principal Engineer-
Professional Prifile

Dr.-Butch Johnson isthe Principa} Engineer ag Wiltshire Forensic Bioméchanics, Di. Jolinson
specializes in.the-biomechanics of human. injury,; focusing solely ominjuties résiliing from physical
assaults and-violent crime iricidents for the past S years. Qvarall, He Has thore than_ 13 years.of forensic
réconstruction.experience, .as well as 8 years-of seientific. research in the 4feas of htiman soft tissue
mechanics and kuman impact force imechdnics;- Dr. Johnson combines his experience and expertise in
injury biomethanics, human kinematics, injury tolerance: fitlure analysis, and mechanical engineering.
to' investigate, analyze, and reconstruct injuries.and deaths associated with stabbings, beatings (¢.g., via
fists, feet, blunt impact objects, ete.), shootings, people throwing objects at-other peo ple-causing severe
injury; and people pushing other pegple resulting in injury. He also hias experience evaluating
surveillance vides to analyze the Fait and othei moveirient meckiarics of individuals. involved in
crimes, and comparing these characteristics with those suspected of committing the crimes.

Prior tp focusing solely onsinjuries resulting from ‘physical assaalts and violent crime incidents, Dr,

Johnson spent. 10 years invéét’igating;j dnalyzing, and conducting tests dssociated mth madhabical
feilures and injuries related to motor véhicle accidents, structural collapses; industrial-accidents, and
accidents oceurring in-construction environments; talls on stalrs, unéven surfaces, and fall résulting

‘from failed-walkway structures; hurnan collisions in feereational and sporting activities: and head and

neck impact injuries. resulting from failed equipment projectiles; automated equipment, and-wéaporié
used in physical assaults,

In-addition to investigation and.analysis, Di. Jolinson 4lso has sigrificant experience i mechanical-
testing and -analyzing data froim test instrumentation. He has managed, developed detafled procedures
for, and conducted numerons reconstiuction tests in¢luding full-seale dutomotive crash fests, stricctural
failuretests, and other (non-vehichlar-related) feconstruction tests, both with and without instrumented
test dummies: He has also been a-test-driver for vagious vehicle failure investigatien projects
associdted with tire atid other mechanical companent feilures. Additionatty, hehas evaluited,
designed containment enclosures for, and implemented various-explosives for use in. vehicle and
mechanical testing, and has been responsible for explosives handling and ATF compliance..

Dr. Jehnson's '_rescart@h agtivities have incloded a number of _-e;{pefiman_ta_] investigations requiring
mechanical testing of various humén. soft tissues and human volunteers: These rc‘seatch'a"c:'fivi_t-i__es'have
meluded mechanical property characterization of human soff tissues; analyzing impact forces on
athlefes; and analyzing injuries in combat tiaining and field énvironments.

Pfi’or_ to forming Wiltshire Forensic Bio meghanies, Dr. Johnson worked ag a Manager in Exponent's
Biondechanics Practice (Injiiry Causation), working for Bxponerit for a total of 6 years: Prjor to
Exponetit, Dr. Johnison, worked as-a congultant for 7 years with Wilishire Analysis, Inc., where he
performed mechanical failure and huiman injury investigations and analvses.
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Academiic Credentials-
PA.D., Mechanica] Engineering (Biomechanics), Georgia Instifute of"[‘cchnology 1998.

M.S., Mechamcal Engineeting (Biomechanics), Oreégon Staté University, 1992,
B.S. _M;chamcal Engmee_rm_g, Oregon-Staté Unwcrs;ty, 1990,

Currént Licenses and. Certlficates

analf: lnvestxgator License {Anzana) Fundatmentalsiof Engineering: (EIT) Centificate,

San Bernardino County 'Sh._ay:;fﬁ"s.‘D'epartm;:nt POST Cenrtified Courses: Bloodstain Pattern:Analysis.
{40 housy, 2011; First Responder- Shootig Recotistructian (8-hour), 2013.

Miliary

U.S. Marine Corps: NCO, field radio.operator; Camp Guard, basic [aw enforcement tiaining.

Languages
Spanish: Advanced speaking proficiency (ACTFL-based).

Selected Presentations & Publications

Johnson LD, ln_lury Biomechanics and the Crintinal Case. Presentation, NAGDL's 7% Annual
Forensxc Sciences and the Law Conferehcé; Making Sense of Science, Las; Vegas, NV, May 2014,

Johnson LD, Injury and Lethal Force Options. Presentdtion; Asésordé Segundad Nacibnal del CEN;
Presidente de Empresarios/Ciiidadés Hermanas, Seguridad Pnblu:a Municipal Nezdhualcyot], Mexico
City, Mcxlco March 2014.

Johngen LD, Biomechanical Reconstruction of €riminal Assault and Stabbing Injuries, Preéntution,
InSciTech, San FBrancisco, CA, April 2012,

Hill TR, Jolinson LD, Ghironzi, G. The Sites’ of Injuries and their Bffects. Presentation, U.S. Customs

and Berder Protection, Federal Law Enforcement Trammg Center, Artésia, NM, Déc: 2009.

Jotinson LD. Practical Injuries: Sites, Mechanismg, and Resulis. 145 pages: Wiltshire-Analysis:
LE/Mil Publishing, Phoexix, AZ, 2009.

Lgenard MM Taskan SM, Johnson I.D. Minimizing Driver Demands. and Data Acquisition:Ertors.
SAE Spcmal Publications, SAE Technical Paper No. Z001-01- 0049 March 2001,

Johngon LW. The Mechatital and Mierostructural Anatysis-of the Human Cornea. PhE Thesis.

Gegrge W. Woodruff School of Mechamcal ‘Engineering, Georgia Tech. June 1998,

S_hm T3 Vito RP; Jolnson LW, McC ¢ BE. The Distribiution of Strain in the Hurhan Cornea.
I Biomiech 1997; 3({53:497-503.

Patént:

Zucker SA, Hantke SJ, Johnson LW, Bergh .C. Device for Emergency Transport of Pediatric Patients,.

United States Patent No. 6,898,811,
Proféssiorial Affiliations
American A;cademy of Forensic Seiences; American Society of Biomechanies.
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Elecironicaily Filed
10/1712016 03:45:44 PM

NOTC Qe igi'm""‘

PHILIP J. KOEIN, PUBLIC DEFENDER

NEVADA. BAR NO. 0556 CLERK OF THE GOURT

309 South Third Street, Suite #226

Las Végas, Nevada 89. 155

(7025 4354685
Attorney for Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff; ) CASENO. C-16-313047-1
V. % DEPT. NO. X1
J
-DONOVINE MATHEWS, 3
ID#5910369 | i
Defendant. 3
3

DEFENDANT’S NOTICE OF WITNESS, PURSUANT TO NRS 174.234
TO: CLARK COUNTY DISTRICT ATTORNEY:
Yon, and each of you, will please take notice that‘the Defendant, DONOVINE
MATHEWS, intends to-call, in addition to.those withesses previously endorsed by the Stateq and in

addition to the éxpert previously noticed, the following witnéss in big case in chief!

1. Kevin Gene. Tnvestigator
Clark- Launty Publsc Defender Office:

DATED¢this 17th _ of October, 2016;

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: /s/KristyS. Holiday
KRISTY SHOLIDAY, #13519°
Deputy: Public Defender
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CERTIFICATE OF ELECTRONIC:SERVICE

A copy of the abave anid foregoing NOTICE was.served via ¢lectronic é-ﬁ'ii_'n_g-fo the

Disirict Attorney”s Officeat Metions@clatkcountyda.com on this f‘ ﬁ 25 day ef Octaber, 2016,

Case Namé:
CaseNo.:

CLARK COUNTY PUBLIC DEFENDER

By: /s Carglynn Gray. Legal Assisiant
Clatk County Piblic Defender

Dondvine Mathews
Cr16-313047:1
KII
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STEVEN B. WOLFSON

‘Deputy District Attorney

200 Lewis Avenue

Il NEVADA intends to call the following witnesses and/or expert witnesses In its case in chief:

{| testimony as a medica) expert as to her opinions and findings including, but not limited to: her

Electronically Filed
10/18/2016 12:23:563 PM

NWEW O b belirssn—
Clark County District Aftorney CLERK OF THE COURT
Nevada Bar#001565

CHRISTOPHER S, HAMNER

Nevada Bar #11390

Las Vegas, Nevada 89155-2212
goz)ﬁ 1-2500

ttorney. for Plaintiff
DISTRICT COURT.
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintift,

Vs~ : CASENQ: (313047
DONOVINE MATHEWS, aka, TNG: X
Donovizn Mathews, #5910369 DEPTNOG: XL

Defendant.

SECOND SUPPLEMENTAL NOTICE OF WITNESSES AND/OR EXPERT WITNESSES
[NRS 174.234]
TO: DONOVINE MATHEWS, aka, Donovian Mathews, Deféndant; and
TO: DEPUTY PUBLIC DEFENDER, Counsel of Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

*Indicates additional witnesses and/or modifications

BETHARD, JOHN; LVMPD #13928

BOROZ, STACEY; Physical Therapxst University Medical Center

CJ; €O CChA

CATHCART, JASMIN: 717 E Caballo Hills AveNLV 89081

CETL, DR. SANDRA; Sunrise Hospital; Is a medical doctor and is expected to provide

teview and analysis of the medical records, reports and radiographic films, as well as the

WA2016201 6701 2\0511 6F0 1295-SLOW-AMATHEWS__DONOVINE}-003.D0CX
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observations, diagnosis and treatment rendered to victim in this case, SCAN exams in general
and directly related to the instant case. In addition, she will provide testimony as to her direct

involvement, if any, in this case and the possible mechanisms of injury and causes of injury 1¢

the said vietim.

COATES, DR. JAY ELLSWORTH; University Medical Center, Wil testify regardin g

‘the examination, treatment, observation and diagnosis in general of the named victim in the

instant case.

COR; CCDC

COR, LVMPD DISPATCH

COR; LVMPD RECORDS

DAHEN, ROBBIE; LVMPD #5947; Is a Senior Ctime Scene Analyst with the Las Vegas
Metropolitan Police Departmient. He is an expert in the area of identification, documentation,

collection and preservation of evidence and will give opinions related thereto. He is expected

- to testify regarding the fident‘iﬁca'tion_-,__dobumcma’tic‘m,_ cellection and preservation of evidence

in this case.

DANSCUK, DR. NICHOLAS; University Medical Center, Will testify regarding the
examination, treatment, observation and diagnosis in gerieral of the riamed victim in the instant
case, .

DEPALMA, PHILIP; LVMPD #5297

*EBNETER, JERE; LVMPD #6298

GAMBOA, LLOYD; Registered Nurse, University Medical Center, Will testify
regarding the examination, treatment, observation and diagnosis in general of the named
victim in the instant case.

GRIVAS, CHRISTOPHER; LVMPD #8759

GUNDACKER, RHEMA; Registered Nurse, University Medical Center, Will testify:
regarding the examination, t_r.eatmem‘t, observation and diagnosis in general of the named
victim in the instant case,

1

2
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testify regarding the examination, treatment, observation and diagnosis.in general of thenamed

He is expected to testify regarding the identification, documentation, collection and

~ prescrvation of evidence in this case.

KOVALCHECK, ANDREA; Registered Nurse, University Medical Center, Will

victim in the instant case.

KRUMNE, TROYCE; LVMPD #7176

'OLSON, DR. ELIS; Sunrise Hospitaly Will wstify regarding the examination,
treatment, observation and diagnosis in general of the named victim in the instant case.

PELTIAR, DR. PHYLIP; Burn medicirie expert witness may testify and advise on
matters regarding burn injury, including heat burns, chemical burns, électrical burns, radiation
burns, superficial burrs, toxic exposure, and scalding, Experts in burn injury can also provide |
reports and testimony on various causes of burns, degrees of burns, bumn accidents, burn
statistics, and related issues

SANTAROSSA, BRIAN; LVMPD #6930

SOUCHON-SANCHEZ, DR. PATRICIA; University Medical Center, Will testify
regarding the: examination, treatment, tib'lservation and diagnosis in general of the named
victim in the instant case. |

SZUKIEWICZ, JOSEPH; LVMPD #5411; Is a Sexior Crime Scene Analyst with the
Las Vegas Metropolitan Police Department, He is an expert in the area of identification,

documentation, collection and presérvation of evidence and will _g'_ive.opinibnsre'la"ted thereto.

+*TRAMMELL, MATTHEW; C/O CCDA’s Office

VELONZA, BLENMERLE; Registered Nurse, University Medical Center, Will testify
regarding the examination, treatment, observation -and diagnosis in general of the named
victim in the instant case.

WESTMORELAND, JOANNA; CPS

These witnesses. are in addition to those witnesses endorsed on the Information or
Indictment and any other witness for which a separate Notice of Witnesses and/or Expert
Witnesses has been filed.

3
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The sibstance-of each expert witness’ testimony and copy of all reports made by or at

Il the direction of the expert witness has been provided in discovery.

A copy of cach expert witness® curriculum vitae, if available, is attachied hereto.

STEVEN.B. WOLFSON
Clark County District Attormney
Nevada Bar #001565

BY /s/ CHRISTOPHER S. HAMNER
CHRISTOPHER 5. HAMNER
Deputy District Attorney-

Nevada Bar #11390

CERTIFICATE OF FACSIMILE TRANSMIS SION
1 hereby certify that service of the above was made this [8th day of October, 20186, by

facsimile transmission to; _
Public Defender's Office:
FAX #455-5112

By: /s/ 1. MOSLEY
Employee of the District Attorney's Office

4
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHRISTOPHER 8. HAMNER

"Dcpu&y District Attorney
ada

Nevada Bar #11390

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

Electronically Filed
10/19/2016 12:38;23 PM

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,_
Plaintiff,
...VS&

DONOVINE MATHEWS, aka,

- Donovian Mathews, #59210369

Defendant.

CASENO:  C-16-313047-1

DEPT NO: X1l
DEPARTMENT i
NOTICE OF HEARING
DATE 18-20-1 TIME_§:3CA~~
APPROVED BY,

NOTICE OF MOTION AND MOTION TO CONTINUE TRIAL BASED ON
OUTSTANDING EXPERT DISCOVERY

DATE OF HEARING: OCTOBER 20, 2016
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, throu gh CHRISTOPHER 8. HAMNER, Deputy District Attomey, and filés

this Notice of Motion and Motion to Contitiue Trial Based on Qutstanding Expert Discovery.

This Motion is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and ora! argument at the time of hearing, if

deemed necessary by this Honerable Court.

Hi

v

it
1
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
will bring the foregoing motion on for setting before the above entitled Court, in Department

XI1 thereof, on Thursday, the 20th day of October, 2016, at the houir of 8:30 o'clock: AM, or

as soon thereafter as, co;r}'Se may be heard.
DATED this / / i ?iay: of October, 2016.
STEVEN B. WOLFSON
Clark County District Attorney
'Nevada Bar #001363 ArvAl

—CHRISTOPORE/S. HAMNER
Depuzy District Aftorney
Nevada Bar #11390

STATEMENT OFFACTS

TIMELINE OF RELEVANT DISCOVERY ORDERS, THE DEFENSE DISCLOSURE
OF DISCOVERY MATERIALS AND REPRESENTATIONS AT CALENDAR CALL

On May 23, 2016, the Defendant filed a motion for discovery. At this point, the

Defendant had yet to notice.a single witness to testify in-this case. On July 14,2016, the State

filed its opposition for discovery which also included its requests for reciprocal discovery from

the defense. (See State Dise. Opp.). This reciprocal discovery requested all material discovery

_ pursuant to NRS 174,235, 174.245 and 174:234. (1d.). Specifically, the State put the defense

on notice for a specific request for all discoverable reports and testing conducted by the

Defendant’s expert witnesses, {Id.). The State expressly stated in pertintf:nt part:

The State forma-llﬁ requests that the defense provide all discovery
consistent with the requirements of NRS 174.245 in a timely
manner-and well before the trial in the instant case. This request
includes copies of all reports, tests, videos, photographs or any
other -item- or. itéms prepared by or produced from any noticed
defense expert witnesses pursuant to NRS 174,234,

1

WAL 612016 P01 29 R BFQI2R-NOTMAM ATHEWS)-0OL.DOCX

212




—t

(NCTR S0 S WS I WY YO U G TR 2 JRN ' TP SV S vt (U e

W ooe o~ th LA I LY R

(State Disc, Opp. at_3_2j.

On July 26. 2016, the Court considered the motion and granted the Defendant’s motion
in part and denied the motion in part. Hoﬁ:!ever, with respect to the State’s reciprecal discovery
request, the Court granted the State’s motion for reciprocal discovery in its .en'ti"re'ty: (See
7126716, Court Minutes).

On October 3, 2016, the Defendant filed its firstnotice of witness in thiscase, an expert
witness notice, The expert notice identified Dr. Lindsay Dutch Johnson, out of Glendale,
Arizona, as a forensic and biomechanics expert. The defense notice stated. that Dr. Johnson
was “an expert in the biomechanics of human injury, He is expected to testify regarding the
méchanics of water spilling from a mug onto a child, and to provide analysis of the
biomechanics involved in the instant case” (Def. Not. Of Expert Wit. at 1). The attached
Curriculum Vitae indicated that Dr. Johnson has “15 years of forensic reconstruction
experience” and “has managed, developed detailed procedures for, and conducted numerous
reconstructions tests....” {Id. at 3).

On October 8, 2016, the defense serit an email to the State entitled “Expert Materials.”

The defense expressly stated the following: “We noticed an expert yesterday, and he has ot

prepared any reports, but he has taken some pictures. I have attached them.” (See State Ex.

1), A mere seventeen photographs were aitached for this email, some including what appeared

to be timing intervals, (Id.). Some photographs irichided pictures of a-child that were not the
instant victim in this case. Some photographs included photographs of spilled coffee mug
outside or in locations that were not where the crime in the case occurred, (Id.). At no peint,
in the email does the defense inform the State of any video reenactments or notes taken by this
expert. The deferidant solely represented to the State that only some pictures were taken. (Id.
at 1.

Prior to calendar call, the State contacted the defense over the telephone, Specifically,
the State inquired about the existence of any notes, reports and the sources of the photographs,
The defendant informed the State that no report had been conducted, represented that the
photos were taken by its expert rather than derived from any video reenactment and stated that

3
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1 | it was not in possession-of any notes: from its expert at this time. Again, the defense did not
2 | indicate to the State that any testing was ever conducted and video recorded by its. expert
3 | witness. )
4 On October 18, 2016, calendar call was held before this Court, Both pa?fies announced
5 | ready, but the State specifically raised concern about the amount of discovery that had been
6 | turned over by the defense, Given the fact that based on the scant materials provided by the
7 || defense, the State: was left with the 'impgesSio'n that Dr. Johnson would act essentially-as an
8 | accident reconstructionist and wondered about the existence of an expert report as would be
o | common if not standard should an accident reconstructionist testify. The Court agreed with
10 | this assessment and specifically asked the defense if areport existed.
11 “The defense represented that it explicitly instructed Dr. Johnson nef to prepare a report |,
{2 I due toits prohibitive cost to the defense: This is curious given the fact that the Defendant is.
13 | indigent and has the advaritage of seeking county funds for such an endeavor. Moreover, when
14 | the topic of turned over photographs with statistical numbers included in the photos came up,
15 | the defense again yepresented to the court that there were photos merely taken by its expert
16 | and not expressly cut and pulled from-an accident reconstruction video, At rio point, did the
17 | defense inform the Couirt or the State abdut the existence of a-video taken by its expert. W'ith
8 | respect to the existence of hotes, rather than agreeing to provide them to the State, the defense
19 | simply encouraged the State to call and discuss with its expert about his findings and whether
20 {| or not any notes existed. The State-acknowledged that it was ready, but also acknowledged
21 || thatits agreement to be ready was pr_cdic’gx’ted on the fact there was not any further outstanding |
22 | discovery relating to the. defense’s expert witness. At the instruction of the Court and
23 |l recommendation by the defense, the State indicated that it would contact Dr. Johnson that day
24 || to inquire about his [indings and any other'.outstanding-matcri_als he prepared. |
25| /i
26 \ M
27 , ’
28 |
4
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THE STATE'S DISCOVERY OF OUTSTANDING MATERIAL EVIDENCE NOT
PROVIDED TO THE STATE IN REGARD TO DEFENSE “REENACTMENT"
EXPERT DR. DUTCH JOHNSON

On October 18, 2016, the same déy as calendar call, the State contacted the Defense

expert witness, Dr. Dutch Johnson, via telephone. Dr. Johnson informed the State that he refied

{ upon the following six ftems iri preparing his work and formulating his epinions.

Five items were provided to the defense by the State under its discovery obligations

pursuant to Nevada’s discovery statutes, Those five items were 1) 4 LVMPD re-enactment |

‘video in ‘which the Defendant attempted to explain what occurred to the two-year-old uirn

victim, 2) measurements taken by LYMPD of a kitchen counter in the residence where the
crime oceurred, 3) LVMPD photographs of the victim's burned hands, 4) LVMPD photograph
of a coffee mug that Defendant purpertedly claims contained the coffee that bumed the
victim’s hands-and 5) the victim’s medical records from Sunrise. Hospital and UMC hospital.

The sixth item were measurements-and photographs taken within the residence by the
Defense’s investigator, which were niever provided to the State.

Dr. Johnson explained to the State that he reviewed what the Defendant said in the
LVMPD re-enactment video and essentially tried o recreate what Defendint said occurred in
the videos that he filmed. Dr, Johnson acknowledged to the State that he played around with
different variables for a long time and then would revisit and re-review the reenactment video
involving the Defendant. Dr. Johnson acknowledged to the State that he tried to figure out |
what scenarios “worked,” which scenarios “didn’t work,” which scenarios made setise and
then decided to film his own video of a “reenactment™

Dr; Johnson reported that the reenactment videos that he recorded did not use the actual
victim. Additionally, for the videos that he recorded, Dr. Johnson used two different test
subjects. One subject was: the victim’s relative size, based on the information available in the
medical tecotds, specifically the victim’s height and knowing the child 'was neither obese nor

skinny. The second-su'bject, was fouryears old, two years older than the victim at the time this

"crime occurred, Dr. Johnson told the State that he made: the decision to use-a 'fdur—year-o-ld '

WAZO1EEDLEFOI TIFSISFO 1295 HOTMAMATHEWS K001.00CK
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rather than & two-year-old, like the victim’s actual ‘age, because of the difficulties getting a

1. younger child to stand still and perform the reenactment as he desired.

Additionally, Dr. Johnson stated that he did not use the actual mug that the Defendant

claims contained the coffee that burned the victim; but a different mug that Dr. Johnson

approxlmated to be similar in measurements and Size based, in part, on the measurements and
photos prepared by the defense investigator and. provided by the defense for his review.

In total, Dr. Johnson informed the State that he recorded twenty videos during his re- -

enactment process. None were ever provided to the State to review prior to yesterday’s |

calendar call and none have heen provided to the State to date.

Dr. Johnson also acknowiedged that he used a specific computer program to calculate.
the time-and distance during his numerous reenactments. However, the name of thi’s' program

and how it functions were likewise never provided to the ‘State prior to yesterday's

calendar call and none lias been provided to date.

Dr, Johnson explained that he took still photographs from one of the twenty video
recordings.and provided those still photographs to the Defense. It should be noted that those
still photogtaphs were turned over to the State by the Defense. However, Dr. Johnson did not
specify to the State from which of the twenly separate video reenactwents these still
photographs were pulled from.

In addition to the twenty video reeniactments he filmed, Dr. Johnson acknowledged to
the State that he also took notes of the calculations down on paper.

Dr. Johnson admitted that he got rid of some of the notes that he already incorporated
irito his presentation that intends to use during his trial testimony. However, Dr. Johnson-also
admitted to the State that he is still in the midst of prepating his trial presentation for next
week and it is not completed.

It should also be noted that no report has ever been prepared in this case and the defense

 readily admitted at calendar call that it instructed Dr. Johnson not to do so due to the expense |

of preparing such a report.
i
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The ‘State expressly requested that Dr. Johnson provide all videos and materials he

received from the defense, as well as any notes he created during his work on the case. Dr.

| Johnson informed that State that after this telephone conversation on Octaber 18, 2016 |

between him and the State; he would provide all of these materials to the defense. Dr. Johnson

- did not want to turn over these materials directly to the State, but rather wanted ithe defenseto
" turn these items over to the State. Dr. J ohnson stated that 'hé;WOulfl put these materials-on a

.jump drive and then mail them to the defense. Once. the defense received the items and

reviewed then, Dr. Johnson stated. it could then be provided to the State for its review.

The State asked Dr. Johnson that upon receipt of these videos, notes and other materials.
if we could call him back to discuss his conclusions and reasoning for those conclusions. Dr.
Johnson stated “I don’t-see why not.” The State and Dr. ‘Johnson agreed that the State would

call him back once'the State was in receipt of these materjals and setup 2 mutually convenient

. time to discuss the case.

ARGUMENT

I. The Defendant Was Obligated Under Nevada’s Discovery Statutes to Disclose
Material Discoverable Information Pertaining to Their Expert Dr. Jehnson

The Nevada Revised Statutes lay out very clear obligations for a defendant to comply with |

in terms of disclosing discovery in relation to an expert witness: First, under NRS 1 74,234,

the Defendant is under a co'ntinu'ing obligation to provide all reports prepared by and expert

witness and provided the punishments and sanctions associated with a defendant’s failure to

comply with its discovery obligations. Nevada Revised Statute 174.234 states in pertinent part:
NRS 174.234 Reciprocal disclosure of lists of witnesses and

information relating to expert testimony; continuing duty to
disclose; protective orders; sanctions.

2. Ifthe defendant will betried for one or more offenses that
are punishable as a gross misdemeanor or felong and a witness that
a party intends to call during the:case in chief of the State or during.
the case in chief of the defendant is expected to offer testimony as
an expert witness, the party who intends to call that witness shall

7
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file and serve upon the opposing party, not.ess than 21 days be_ft_:r_re
trial or at such other time as the court ditects, a written notice
containing:

(a) A brief statement regarding the sugject'ma'tt_cr on ‘which
the expert wititess is expected to testify an [.the substance of the:
testimony; i

(By A copy of the curriculum vitae of the expert witriess; and

(c) A copy of all reports made by or at the direction of the
expert witness. :

3. After complying with the provisions of subsections 1 and
7, each party has a continuing duty to file and serve upon the
opposing party: h i

(a) Written notice of the names and last known addregses of
any additional witnesses that the party intends to call during the
case in chief of the State or during the case In chief of the
defendant. A party shall file and serve wriften notice pursuant to
this paragraph as soon aspracticable after the party determines that
the party intends to call an additional wiiness during the case in

chief of the State or during the-case in chief of the defendant. The

court shall prohibit an additional witness from testifying if the
court determines that the party acted in bad faith by not including

the witness on the written notice requiréed pursuant to subsection

1.

(b) Any information relating to an expert witness that is
required to be disclosed pursuant to subsection 2. A party shail
provide information pursuant to this paragraph as soon as
practicable after the party obtains that information. The court shall

‘prohibit the party from introducing that information in-¢vidence or

shall prohibit the expert witness from testifying if the court
determines that the party acted in bad faith by not timely
disclosing that information pursnant to subsection 2.

6. In addition to the sanctions and protective orders
otherwise provided in subsections 3-and 5, the court: may upon the.
request of a party: '

(a) Qrder that disclosure pursuant 't_o'thi's section be denied,
restricted of deferred pursuant to-the provisions of NRS 174.275;
or

(bg Impose sanctions pursuant to subsection 2 of NRS
174.205. for the failure to comply with the provisiens: of this
section. '

7. A party is-not entitled, pursuant to the provisions.-of this
‘section, to the disclosure of the name or address of a witness or
any other type of itern or information that is privileged or protected
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from disclosure.or inspection pursuant to the. Constitution or laws
of this state or the Constitution of the United States.

Second, under NRS 174,245(1)(a) and (b), at the request of the State, the Defendant

- shall permit the State to inspect, copy-or photogtaph: 1) all written or recorded statements of
a defense witniess and 2) all results and reports of scientific tests or experiments. Nevada |
Revised Statute 174,245 ‘statés;

NRS 174.245 Disclosure by defendant of evidence relating to defense; limitations.

1. Except as otherwise provided in NRS 174.233 to 174.255,
inclusive, at the request of the prosecuting attorney, the defendant
shall permit the prosecuting atforney to inspect and to copy or
photograph any:

(2) Written or iecorded statements made by a witness the
deferidant intends to call during the case in chief of the defendant,
or copies thereof, within the possession, custody er control of the
defendant, the existence of which is known, or by the exercise of
due diligence may become known, to the defendant;

(b)_ Results or reports of physical or mental examinations,
scienitific tests or scientific experiments that the defendant intends
to introduce in evidence during the case in chief of the defendant,
or copies thereof, within the possession, custody or control of the
defendant, the existence of which is known, or by the exercise of
due diligence may become known, 0 the defendant; and

 {c) Books, papers, documents or tangible objects that the
defendant intends to introduce in evidence during the-case in chief
of the defendant, or copies thereof, within the pessession, custody
or control of the defendant, the existence of which is known, or by
the exercise of due diligence may become known, to the
defendant.. '

2, The rci__)s«eqmi'ng attorney is not entitled, pursuant to- the
provisions of this section; to the discovery or inspection of:

() An intertal report, document or memorandum: that is
prepared by or on behalf of the defendant or the defendant’s

attorney in connection with the investigation or defense of the
case.

(b) A statement, reporf, book, paper, document, tangible
object or any other t)g)c_qf item or information that is privileged
or protected from disclosure or inspection pursuant to the
SCon"stitu_ti on or-laws of this state or the Constitution of the United
States,

WAZDT S2016FUH 19 S GFDI 2195 NOTM-{MATHEWS}- 001 DOCX
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Third, pursuant to NRS 174,295, the defendant is under a clear and continuing duty disclose
discoverable material pursuant to Nevada’s discovery statutes. Furthermore, this statute
further provides a failure to disclose such material may result in relief in the - form of a
continuance or even more severe — an exclusion of such evidence at trial, Nevada Revised
Statute expressly states:

NRS 174205 Continuing duty to disclose; faifure to comply;
sanctions.

1. If; after complying with the provisions of NRS 174.235
to 174.295, inclusive, and before or during trial, a party discovers
additionial material previously requested which is subject to
discovery or inspection under those sectiors, the party shall
p_rompt%y notify the other party or the othér party’s attorney or the
court of the existence of the additional matetial.

2. If at any time during the course of the proceedings it is
brought to the attention of the court that a party has failed to
comply with the provisions of NRS 174.234 to 174.295, inclusive,
the court may order the party to permit the discovery or inspection
of materials not previously disclosed, grant a continuance, or
prohibit the party from introducing in evidence the material not
disclosed, or it may enter such other order as it deems just under
the circumstances.

II.  The Defendant at Best F_ailgd to Disclose a_nd at W’qrst Withheld Material
Discoverable Infor mation ¥rom the State Relating to Their Expert Dr.
Johnson
As deseribed above in the State’s statement of facts, the scope and extent of discoverable
material produced by Dr. Johnson that has been withheld from the State is astonishing. Dr.
Iohnson apparently recorded twenty different video reenactments and none were provided to
the State. Furthermore, base‘d on their expert’'s own admission, the various recorded videos
wete recorded and re-recorded in an effort to find 2 scenario that best “worked” for the
Defendant’s version of events. In short, it appears this expert continually éonductcd
reenactments until he finally produced one that fit the narrative of the Defendant, There {5

simply no excusethat videos have yet to be provided to the State let alone after the Defendant

‘WAZeIER0165D] ASTI6PD1 295 NOTMANATHEWS]-B0L.DOC K
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has-announced ready to go to trial as each video goes to the veracity, credibility and weight of

the final opinion rendered by this expert witness.
While the State anticipates that the Defendant may argue that it did not provide these videos

because it never intended to use each video in their case-in-chief and/or th‘at’".thejplethora of

videos created by Dr. Johnson are fiot reports, these arguments are inconsistent with the fact

that Dr, Johinson will solely rely upon the reenactments that he believed “worked” to fit the
Defendant’s narrative. Ti is highly relevant and probative to the strength and weight of this
expert’s opinions if there wete a litany of reenactments that were conducted by the defense’s
expert that did not work-and essentially disproved the Defendant’s narrative of what occurred,
All of these reenactment videos are the result of tests, as clearly delineated in NRS
174.245(b), accordingly these videos are material and unquestionably discoverable under
Nevada’s discovery statutes. However, prior to calendar call yesterday, the Defendant never

provided these videos pursuant to the State’s request or this Court’s discovery order moriths

-ago réquiritig reciprocal dis¢overy be turned over. Moreover, it appears if the State had not

had this conversation with the Defendant’s expert on October 18, 2016, it likely would never - ..
have known of the existence of this myriad of failed reenactiments.

Nevada Revised Statute 174.245(b) is quite clear that these materials were required by law
1o be turned over because they either were “known” by the defense or at. worst through an
exercise of “due diligence may [have] become known.”NRS 174.245. The Defendant’s willful |
failure to obtain the evidence, when known by the defense shouldn’t eviscerate their statutory-
obligations, Nevada Revised Statute 174.295 is the continuing duty to disclose and the
Defendant should have to uphold its-obligations under the law.

The State would also point out that the defense readily admitted to the Court yesterday

. during that calendar call that it instructed Dr, Johnson not to prepare an expert report, An

expert report that may very well revealed the extent and scope of his numerous failed
reenactment and supposedly fone successful reenactment. However, the defense indicated to

the Court that it elected not to do sa due to its prohibitive cost. The State is troubled about this

VWAT01 6\ 20 T6F0] 2IDSNEFDI 295-NO TM{IMATHEWS)-001 DOEX
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decision to not have a report prepared in li'ght of its recent discovery the vast scope of the

“failed reenactments™ conducted by Dr. Johnson.

1t is unquestionably clear that the Defendant failed its clear continuing duty to disclose
material evidence to the State and the Court should hold them accountable for its failureto do
so pursuant to NRS 174.245 and 174.295.

Y. The Defendant’s Egregious Violation of its Discovery Obligations Warrants

the Immediate Disclosure of These Expert Materials and a Continuance of
this Trial

While it appears that Dr. Johnson is willing to provide such information to the State
provided the defense gives its permission, the State is seeking a Court order providing the
immediate disclosure of this information. The State specifically seeks the disclosure of the
following information:

- All videos recorded by Dr. Johnson during the course of his work on this case

-~ All notes, written"documents, reports or presentations prepared by Dr. Johnson in-

relation to this case

- All photographs and measurements taken by the Defendant’s investigator that Dr,
Johnson acknowledged he relied upon during his work on this case.

Second, the State is seeking 4 Court order instructing Dr. Johnson to immediately cease

‘and desist from further destroying any more written notes that he has prepared in conriection

with ihis case as he readily admitted that he has been destroying them as he prepared his trial |
testimony préesentation.

Third, to the extent that Dr. Johnson is preparing to present some form of power point or
video presentation to the jury duting trial, the State requests that any stich video presentation
beprovided to the State prior to the beginning of trial.

Finally, in light of the fact that it is Wednesday, Qotober 19, 2016 and to date none of the
videos, notes or investigator photographs or measurement have been provided to the State in
tieu of a trial set to begin in five days, the State 1§ requesting .thaf the Court vacate the trial and

order a continuance of this case. In the event that all of this information could even be provided
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to the State by the 19%buy an out-of-state witness, which in all likelihood it will not, five days |

is woefully insufficient to expect the State to review and prepare its own witnesses, including

its own out-of-state expert witness, for all of the information contained in this extensive |

amount of discovery.

A fair and reasonable remedy under these circumstances would be‘to order the Defendant
1o furn over this information and -prq'v’ide the State with an appropriate amount of time o
review and analyze highly matérial discoverable information. If the Court determines that trial

must go forward, pursuant to the remedies under these discovery statutes the only fair

resolution at this juncture would be to strike the experl lestimony of Dr; Johnson. However, in

the interest of avoiding potential post-conviction issues related to ineffective assistance of

counsel and impinging of the Defendant’s theory of defense, the State believes ‘the: more -'
reasonable remedy would be fo vacate-'MOn'day-’s-'trial date and reset the trial in the ordinary |
COUTse. Accordi-ﬁgly,, a continuance of the trial is clearly permissible under NRS 174.245 and
174.295 as well as warranted under the circumstances.
DATED this / 7day of October, 2016,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada ]?ar-#ﬂﬁl 565 §
_Hes75

BY(/M% Ve B

CHRSTOPHER 8. HAMNER

Deputy District Attorniey
-Nevacti}é Bar #11390 Y
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CERTIFICATE QF FACSTM-_ILEMNSMISSION

1 Hereby certify that service of Notice of Motion to Centinue Trial Based on
Outstariding Expert Discovery was made this 29 ¥/ day of October, 2016, by facsimile

transmission to:.

DEPUTY PUBLIC DEFENDER
FAX #455-5112

BY:

-Sec_rﬁ?i-y Toring District Atforney’s Ofice

CSH/m/SVU
14
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- STEVEN B. WOLFSON STEVEN . C
Clark County District Attorney CLERK OF Tﬁg'gg%gﬂr

SO U

I €702 671-2500

ORIGINAL

OPl. FILED IN OPEN coyrT

Nevada Bar #001565
CHRISTOPHER §. HAMNER
Depuéy District Attorney

Nevada Bar #11390

200 Lewis Avenue

Las Vegas, Nevada 8§9155-2212

Attomney for Plaintiff
CLARK COUNTY. REVADA
THE STATE OF NEVADA,
© Plaintiff,
-V§- CASENO: (313047

DONOVINE MATHEWS, aka, ~ DEPTNO: Xl
Donovian Mathews, #5910369

Defendant.

ORDER FOR PRODUCTION OF INMATE
DONOVINE MICHAEL MATHEWS, BAC #1161064

DATE OF HEARING: October 21, 2016
TIME OF HEARING: 10:00 AM.

TO: BRIAN WILLIAMS, Warden of the High Desert State Prison;

TO: JOSEPH LOMBARDOQ, Sheriff of Clark County, Nevada

Upon the ex parte application of THE STATE OF NEVADA, Plainliff, by STEVEN B.
WOLFSON, Clark County District Attorney, through CHRISTOPHER S: HAMNER, Deputy
District Attorney, and good cause appearing, therefor,

IT IS HEREBY ORDERED that BRIAN WILLIAMS, Warden of the High Deseri State
Prison shall be, and is, hereby directed to prodicce DONOVINE MICHAEL MATHEWS, in
Case Number C¥13047,-wherein THE STATE OF NEVADA is the Plaintiff, inasmuch as the
said DONOVINE MICHAEL MATHEWS is currently incarcerated in the High Desert State
Prison located in Indian Springs, Nevada-and his presence will be required in Las Vegas, |

'g;lw'-—_muun E@EWED

ART O ﬁ
Ordsz-far Produclion of tnmata W2 B0 I6RD 1'2\95\%Ji 24% -QPI:Q;]ATH SWES-001.DOCX
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Névada commencing of October 21, 2016, at-the hour of 10:00 o'clock A.M. and continuing
until completion of the prosecution’s case against the said Defendant.

IT IS FURTHER ORDERED that JOSEPH LOMBARDO, Sheriff of Clark County,
Nevada, shall accept and retain custody of the said DONOVINE MICHAEL MATHEWS in
the Clark County Detention Center, Las Vegas, Nevada, pending completion of said matter in |
Clark County, or untii the further Order of this Court;or in the alternative shall make all
arrangements for the transportation of the said DONOVINE MICHAEL MATHEWS to and -
from the Nevada State Prison facility which arc necessary to insure the DONOVINE
MICHAEL MATHEWS's appearance in Clark County pending completion of said matter, or

uptif further Order of this Gourt.
DATED this _ L/ _ day of October, 2016

STEVEN B. WOLFSON
Clark County District Attorney-
‘Nevada Bar #001565 '

' DiStrit At om:ey
Nevada Bar #11390

im/SVU.
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ORIGINAL

PHILIP J. KOHN, PUBLIC DEFENDER FILED IN OPEN COURT

NEVADA BAR NO, 0556C i STEVEN D. GRIERSON
CLERK OF THE

KRISTY S. HOLIDAY, DEPUTY PUBLIC DEFENDER v COURT

NEVADA BAR NO. 13519 “0CT 21 206
PUBLIC DEFENDERS OFFICE y
309 South Third Street, Suite 226
Las Vegas, Nevada 89155
Telephone: (702) 455-4683
Facsimile: (702) 455-5112
Kristy.Clark@ClarkCountyNV.gov

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, ) CASE NO. C-16-313047-1
) o
V. ) DEPT. NO. XH
_ )
DONOVINE MATHEWS, ) _ o
) DATE: Qctober 21, 2016
Defendant; % TIME: 10:00 a.m.

DEFENSE OPPOSITION TO STATE'S MOTION TO CONTINUE
COMES NOW, the Defendant, DONOVINE MATHEWS, by and through KRISTY
S: HOLIDAY, Deputy Public Defender and hereby requests that this Honorable Court deny the
State’s Mation to Continue Trial.
This Motion is made and based upon all the papers and pleadings on file berein, the
attached Declaration of Counsel, and oral argument at the lime set for hearing this Motion.
DATED this 21st day of Octeber, 2016.

PHILIP J. KOHN
‘CLARK COUNTY PUBLIC DEFENDER

By: ¥W

KRISTY S. HOLIDAY, #13519
Deputy Public. Defender

C-16-513047~1
QPPM
Opposition io Metion

T
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DECLARATION
KRISTY S. HOLIDAY makes the following declaration:

& T am an attorney duly licensed to practice [aw in the State of Nevada; | am a

Deputy Public Defender for the Clark County Public Deferider’s Office appointed to represent

Defendant Donovine Mathews: in the present matter;

53.045).

I declare under penalty of perjury that the foregoing is true and correct. (NRS

EXECUTED this 21st day of Qctober, 2016.

g e

KRISTY S. HOLIDAY
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STATEMENT OF RELEVANT FACTS

According to the State’s reenactment video and Mr, Mathews’ recorded statement, Mr,

‘Mathews told detectives that he poured boiling hot water into a coffee mug in order to make

instant coffee. Mr. Mathews’ pointed out to the Detective the spot on the counter where he placed

the mug. Mr. Mathews then went into another toom to change a child’s diaper, and when he came
back into the kitchen the mug was on the floor and Chance’s hands were burned. (See in general,
Arrest Report).

According to the State, Dr. Olson of Sunrise Hospital suggested “that chance did not graba
cup of hot water which was above his shoulders and spill it on himself-dn‘ly to réceive. 2-“d.degree
bums on the back of both hands and not on any other part of Chances’ arms, leg and face (being
uncovered).” Arrest Repori at 3. Dr. Cetl of Sunrise Hospital opined that “the explanation. given by
Ponovine would suggest additiohal burn marks to Charnce’s arms, legs, and possibly upper torso to
include his face.” Jd at 4. Expert Phylip Peltier suggested that “if Chance would have grabbed the
cup of water with temperatures 150 degrees Fahrenlieit or more from the counter in which he had
{o reach over his shoulders for and spitled it an himself, he would have had a pattemn of burns
starting from his fingers moving down towards his wrists splashing onto his arms and possibly
legs.” Id at 4. The ‘Arrest Report’s authors summarizes by stating, “a siow deliberate pour would

be most plausible, and not an accident spill coming from above his shoulders as that theory would

show burns running towards the. write. arid forearms.” The Arrest Report-conciudes, “The story

along with the. videotaped ‘re-enactment from Donovine was completely inaccurate: about how
Chance sustained his burns.” fd at 5,

Crime Scene Analyst J. Szukiewicz measured the counter top as being “approximately 35

|| inches.” Id at 3. Medical Record provided by the State describe Chance as being 35 inches tall, A

_photo provided by the State indicates that the mug Mr. Mathews identifies in his interview with

Deétectives is 4 black Mainstays (Walmart) brand mug with decorative ridges-at the 1op and middie’
of the cup.
Public. Defender Investigator Kevin Gene took six photographs of the mug and the counter

top inside the a_partment-in question and provided them to our expert, Dr. Dutch Johnson, [ sent an
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email to Deputy District Attorneys Chris Hamner and Mishelle Jobe on October 4, 2016 with 18
images. attached. Kevin Gene’s six photographs -were among the aitachments to that email,

“labeled IMG_03 through IMG_08,” along with a duplicate of one of those six photo’s labeled

“KG Counter Meas.” Five of the images provided in my October 4 ermnail 10 the district attorneys

were still frames extracted from videos Mr. Johnson filmed (videas ranging 'in'lt:ngth from 2-11)

seconds). Three of the images provided-in the email were-photos/video previously provided to the

defense by the State, and three of those photos were Mr. Johnson’s own photos of the exemplar

_mugs,.-.c'hild_,- countertop,-and a spill. These images I provided in the’ October 4 email represent all

of the images we intend to introduce:in evidence during our case {n chief and-all of the images we

had possession of on October 4.

In additional to the images provided in the October 4 email, Mr. Johnson took six photos of
the exemplar mug, and one additional splash photo. We do not intent, nor did we ever intend, to

use any of those photos in our case in chief, and that is why M. Johnsen did nat previousty send

“them to us.

Dr. Johinson took videos of cup drops, spilis, and a turning/running child, ranging in length
from 2 seconds to 11 seconds per video. All the videos put together total 1.95 minutes (117
seconds). Dr, Johnson took these videos in-order to ultimately create stil frame shots to explain the
biomechanics behind the action taking place in the video. The defense does not intend, nor did we
ever intend, to introduce any of those videos in evidence during our case in chief, and that is why
Dr, Johnson did not even send them to the defense, and the defense never watched the videos.
From the videos Dr. Johnson took, Dr. Johnson ultimately submitted the still frame shot photos
from five of those videos to the defense, and those five gtill frame shot photos are the same photos.
that were sent 10 the district attorneys in the October 4 email.

Dr. Johnson also created rou‘gh!_y_ two to three pages of notes throughiout the cowrse of his
testing. Dr. Johnson represents: that -those notes included roughly half a page of conversion
calcutations used to determine how many fractions of a second were represented in each still frame
shot phioto he «created; and possibly other reminder notes regarding which type of spill was

performed in each video. For example, Dr, Johnson represents that hé may have jotted down
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something to the effect of “61 gravity spill” to remind himself as he was. creating the videos that he
had already performed a gravity spill in video number 61. Dr. Johnson represents that he would

‘have discarded those notes because he no longer needed them as a reminder once: he created the

videos as he could clearly see which type of spill each video represented, and those notes would be
incorporated into his trial presentation. These jotted-down reminders would not have been notes
Dr. Johnson relied in reaching his conclusions. Dr: Johnson recreated the time-conversion
calculations, along with pictures and an explanation of the calculations in-a three-page document
emailed to defense on October 19, and defense hand-delivered that document to the district
attorneys in court on Ogtober 20, Dr. Johsison further reptesents that he made no athet calenlations

for this case beyond those included in that three-page document.

ARGUMENT
As the State pointed out, NRS 174,234 requires the Defendant provide all expért witness
reports to the State, and there is no expertTeport in this case.
NRS 174.245 requires the defense to provide the State with: “Results or reports of physical

or mental examination, scientific tests, or scientific experiments thiat the defendapt infends to

introduce in evidence during the case in chief of the defendant...” (emphasis added). There is no

statue or case to my knowledge that requires defense to provide an expert’s videos, photos, or
notes ‘that the .defense does no! intend to introduce in evidence, and that would “essentiaily
disprove the Deféndant’s narrative of what-occusred.” (Siate 's Motion-at 11). Ini fact, [ would argue
that such a requirement would run afoul of the defendant’s Constitutional. right against self~
jncrimination.

However, in this case, the deferise has no problemt with providing the State the items that

we do nof initend to introduce in evidence during our case in chief, even though we arénot. required

10 under the statute, Because we have already disclosed gverything we- are required to disclose

under the statute, and everything we. intend to introdice during our case i chief, we request that
this Honorable Court deny the State’s Motion to Continue. ‘We also. request that this Honorable

Court deny the State’s Motion to Continue because it is reasonable to-expect that the State could
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review the two minittes of video, six additional pictures, and half-page of time conversion
calculations before trial commencés on Monday.

The defense’s pos:it'i'on’ is that exclusion of items not previously disclosed would be an
appropriate remedy over a continulance.. In: fact, this is usually the defense’s position when we

argue that the. State has not turned over discovery in a timely manner. In this case, the defense

does not intend fo use anything at trial that the defense did not disclose prior to Calendar Call, and
s0 we would again request that this Honorable Court exclude specific itemns that we not disclosed

prior to cajendar call as opposed to continuing Mr. Mathews’ trial.

Finally, to date, Dr, Johnson has not completed the. presentation that he would request to

|l use during his direct examination, but he intends to complete it by Friday, October 21, 2016. In

the. State’s Motion, the State requested that defense provide a copy prior to-the beginning of trial,

and the defense would be more than happy to comply with that request. In fact, we can commit (o

delivering the presentation 1o the State by 5:00pm Friday. However, the defense has mot yet
determined if we will request that Dr. Johnson be allowed to use the presentation during his direct

gxamination,

DATED this 21st day of October, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:_ S WA :
KRISTY S. HOLIDAY, #13519
Deputy Public Defender
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RECEIPT OF COPY

RECEIPT OF COPY of the above and foregoing OPPOSITION is hereby

day of October, 2016.

CLARK COUNTY DISTRICT ATTORNEY.

By: @/ X?’—\/ _
7
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= e Electronically Filed
" 10/26/2016 10:54:07 AM

'PHILIPJ KOHN, PUBLIC DEFENDER ' '
2 || NEVADA BARNO. 0556 CLERK QF THE GOURT
KRISTY §. HOLIDAY, DEPUTY PUBLIC DEFENDER
3 || NEVADA BARNO, 13519
PUBLIC DEFENDERS QOFFICE
4 1 309 South Third Street, Stjte 226
|| Las Vegas, Nevada, 89155
§ || Telephone: {702) 455-4685
| Facsimile; (702) 455-5112
6 || Kristy.Clark@ClarkCountyNV.gov'
; A itorneys for Defendant
DISTRICT COURT
g . ST
CLARK COUNTY, NEVADA
" || THESTATE OF NEVADA,. )
16. ) 3 |
1 Plaintiff; ) E€ASENO. C-16-313047-1
'1 ) L
V. % DEPT. NO. XIU
. || PONOVINE MATEEWS, 3
3 - )
Defendani, )
14 _ __ )
15 ORDER FOR DISCOVERY i
16 THIS MATTER having come before the Court-on July 26, 2018, the Defendant being
1 present, represérited by KRISTY HOLIDAY, Deputy Pubhc Defender, ‘thé Plaintiff" being
~ | represented by STEVEN B, WOLFSON, District Attomey, through MICHELLE JOBE, Deputy
19
20 .Di'stﬁ.ct Attorney, ar_:,d the Court having heard the ar;g_t_lmanfs'_ of counsel, based on the pleadings and

91 || good cause appearing therefor,
22 IT IS HEREBY ‘ORDERED that the Defendant's:Motion for Discovery shall be, and is

23 | ‘hereby GRANTED and/or DENIED, as follows:

z: I.  Request 13 Motion GRANTED pursuant to NRS 174:235,

26 : 2. Request2: Motion GRANTED puirsuant to NRS 174:235,

7 3. Request 3: Motion GRANTED as required by statute.

28 4 Request 42 Motion DENIED WITHOUT PREJUDICE.
5. Request ;' Motiori DENIED as overbroad.
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5. Request 6: Motion GRANTED piirsuant to Brady v. Maryland, 373 U;8..83 (1963)

7, Reqiest 7: Motion DISMISSED,
8. Request 8 Motion GRANTED.

9.  Request9: Motion GRANTED s to photographs and medical records.

10, Request 10; Motion GRANTED ag-equired by NRS 174.234 (4)(11),
11.  Request 11: Motigr DENIED as overbroad.

12, Request 12:Motion DISMISSED.

13, Request 13: Motion DISMISSED.

4. Request 14: Motion GRANTED as ta audio, video, nd photographs taken.

15, Request I3 Motion DISMISSED.

16.  Request'16: Motion GRANTED as required by statute..

17.  Request 17: Motion DENIED,

18, Reduest 18: Motlon GRANTED as to prier felofies and crimes of dishonesty.

19.  Request 19 Motion DENIED,

20.  Request 20; Motion GRANTED,

21, Request 21+ Motion GRANTED as to-medical reeords related: tazspe;ﬁi-ﬁé instance of
this case.

22, Request 22: Motion GRANTED. State ORDERED to sobmit sealed records related to.

this case -tg the Court for in vamera review: and. determination as to whether included.

information is televant pursuant te Brady v. Marytand.

23.  Request 23: Motion GRANTED as to information éxpert relied upon when forming

‘opinion.
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t 24, 'Request 24: Motion DENIED as.overbroad.
Request 25; Motion DENIED as overbroad but GRANTED. as to CAD logs.
DATED /%

b
ba
O

' day of October, 2015,

wn Ja Ol
o
Lo

ms"fw&; COURT YUDGE
el
‘Submitted by:

§ | PHILIP J. KOHN
‘CLARK. COUNTY PUBLIC DEFENDER

| ’ RISTY 5. FOTIDAY FI53T9
12 Deputy Public Defender
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CERTIFICATE OF ELECTRONIC.SERVICE

I hereby certify that service of thé above and forgoing ORDER FOR DISCOVERY

was served via eleotronic efiling to the Clark County District Attomey’s Office at

“Case Nanie;

-Case No:

-Dept. Nou:

Donovine Mathews
'C-16-313047-1

By:-

|l motidhs@otarkeourityda.com on this. 4™ day of October, 2016.

J?w
An cmployg% oﬁ‘ihe

Clark County Public Defender’s Office
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CTHE STATE OF NEVADA.

Eiectronically Filed
12/16/2016 02:20:35 PM

MOT mﬁféz‘m’ ._

STEVEN B, WOLESON

LERK E COUR
- County District Adtoniey CLERK OF THE COURT

CHRINT {}E‘-‘l{i*ix S, HAMNER
Chigf Der ULy DistrictAttormey
Nevada Bar #1 1390

00 Lowiy \wxmr

l.as \wi::d;: Nevada 82 383212
{7023 6712300 _

Abtomey for Plainti it

IS RIC ?&UURI
CLARK COUNTY. NEVADA

Plaintff, :
- CCASBNOD  C-16-3130474)

i)i)“kt}‘x’i ME MATHEWS, aka, DEPT NG X1
- Donovian Mathews, #3010369

.1‘;)%:;"‘:;::3{1&111;.

NOTICE OF MOTION AND MOTION IN LIMINE TO STRIKE OR LIMIT THE
TESTI P OF DEFENDANT'S EXPERT DROLINDSEY *DUTCH” JOHNSON
ORIN THEALTERRATIVE A REQUEST FOR AN EVIDEN TIARY HEARING

DATE OF HE *\RI\(;
TIME OF HEARING: 838 AM.

COMES NOW, the Siate of Nevada, by STEVEN B, WOLFSON, Chek Comiy
District Attorney, trongh CHRISTOPHER §, HAMNER, Chief Deputy: Disttict Aorney,

amd files this Notee of Motior and Motton in Limine fo Sirike of Limit the Tistimony of |

Diefendant’s Fxperl Dr. Lindsey “Datel” Johnson or in the Aleypative a Request for an |

Evidemiary Hearing.

This Motion is made and based upon all the pé\pa‘;r_s-as'ld.-;_:"icadirsgx- on fie herebn the
attached poits and authorities in support hereof. ani ordl argument 4t the time of hearing, i
devmed necessaty By this Monorable Conrt,

#if
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YOU, AND EACH OF ¥ {.3‘_1__;; wn_.,-r,._m,-sz.-,_«xs}: TAKE NOTICE that the undersigned |

will bring the foregoing motion on for setting belore the sbove entitled Court, o Departaent |

Xl thersofon . The 10 dayof J an. 2017 aithe honr of §:30

oreick AR, oras spon thevoatter as cOunsel may be heards

TETHD this Lodh day of Dagember, 2016,

STEVEN B WOLFSON
Chark Counry Districy Attommey
Nevade Bar 5001563

BY 5/ CHRISTQPHER 3. H; XM\H\
CHRISTOPHER 5, _
Chief lJepueg i) stptet A
Nevads Bas #1390

POINT AND AUTHORITIES

HTK&TF\‘{ENT GF FACTS PERT AIME‘&{} 10 ifiL CRI?«:}i

f. Police Respond f the Burning of the Victhm T

On Jansary S 2016, Deteaive Phillip DePalma sesponded o Suarise Hospital,

-

- specifioally with respectte a two-yearsold ehild naped CJ., Preliminary Héaring Tramseript _

SPHTS ar §46, 66, When the derectve saw O e was Jaying down in the Dospital with

bandages wrapped around hoth hands wed he Wag ctying, I, al 6, .1, was buing treated for

second-degree uims on bis hands. Id, at 8. C.Jwas at the hospital with his mother, Jasmig

Catheart, snd the mother's bovfriend, Donovine Mathews, the Defendant, I wt &7,
Dutective DePalma had thﬂ-dwcxmmit\f i see O3 Injured hunds without he'h an’dagc_s. :

ctaiduetdd an .:i.ate-_nj«fi'eﬁ-’ -1_-11&- Deferidant :-at'ﬁm-haspital. 1, Aavrthisatme, the t;}ejien_d.aujn Was pot _

iy custody and was froe to leave and not answer any questions i he wished. 1d. The Delerdant :

iofd Doteotive DeéPalpn that C1, had burned & hands on the same day hewas taken W the |

Chospiial danuary 8, 2006, 13, et 1,

R NOTAE AATHEN vk TR0y
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1 was found on the Hoor of the bathroam Hoor Jd,

i Defendant's Version of Events and Admission He Never Saw What Happeved o

ke

Defendant said that he was at home watching CJ., sod C17s onesvear-old ittle sister

- while G mnther wasdn a meeting at the apartmenttomples o which they resided . Id. at |

1011 Defendant explained thul while he babysat, CI, €4, had gotten bumed. Jd,. CL's

mother, Jammiy Catheart, testitied that this svas the Grst thene Defendant had been fefl alone
maother Jasmine and inforoed her that C.J weas bumed und asked when shewas golng to retien

home Id, Drefendant told Deteetive DePalua that he was the only adulf inside the apartment

------

1o unlosk Ui apartment and allow the police into the residence, Id, ut 12, 34 Detective

........ A

DePalma asked i Defondant would conduct @ videolaped re-ensefment for the police 1o

demmenstrate what' happen to CJ4. while Defendant was waltchiog overfim, I o 12213, 34

3 hours wfier taking . 1o the hospital, Id; ot 30; (Bx o1 - Video Recndetmenty,

Drefondant chaimed ihat the vielim was wearlng o diaper, a shorl-sleeved black

- superherd t-shirt and socks it thetime he veds barned with hot water. PHT at 13, Defendany

- height of the kitchen coumtes near the stove where Delordant elaimed CF burned himsel£ 1.

-at 14 fmessuced 33 nehes. I CFowas ondy 37 Inclios tall, 1d, st 26, However the digper -

Lot

T wshin was focated inoanother bedreom

J| of the apariment and the Detective noticed many socks iraand the apariment, 1, at 14,

gy

iif

tad
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Tetendantiold police be bolled swater Tn s siver pot on the stove o make coffee. Jd a1

17, 24, Defendant alse tdemified during the ve-onzctment theroup that he suppesedly povred

‘‘‘‘‘‘

I covered-in dried bits of Food. d, at 30, During the re-ctinctment, Defendant {itled the pot of

Cwater be said he bolled o desoonstrate how he made bs coffoe. 1 at 28, Defendant therosaid

he feft the Kitchen and ultimetely went ity twe different bedropms where e ended ng

| changing the diaper of the victivr’s opesyvear old sisfer. 1d. a1 25 As hig changed the diaper

§ of e victim®s sister i g hedroorm, he hegrd the vidtiny sercaming. Id., dccording do the

DePalose also asked Defendant 1o show police where the cotfoe was lesited for the
colfee be made in the kitchen [, However, op the videgtiped reenacumnent, the Defendant |
wis inable to locate any colffed whatsoever in the kitchen: fet alone the residence, Id: at 25;

~spills found on the kiichen foor, Id, at 30,

Detective DePalma alse went to e UMO Burn unit where CF bad a doctor’s
i The Medical Dejernsingtion that 1O Was Notv Accidestally Burned

D, Sandra Cetl, a pediatrictan who warks for Sunrise Hospital Children’s Hospial and

- the Southern Nevads Children™s Assessrnent Center examined the victiny' phomgranhs. as
SHES _ _ - PIROEAD

over half the shifts she works at the BR probably balf the children-come fnwith-a burn from &
spill o something of that nature. 1d, ap40-41,

i
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Tnexaminiig the medical records and photographs documenting the extent-of the burns
1o (.17 5 hamds, she was dlso .ini'b}‘ﬂ’i'ﬁd- thit th__u’ Defendant chatined that the vietim, who s 37
inches tall, purporledly grabbed amng of bofliag water o6 a-commer that was 33 inches 1afl
and cansed these Injuries, 1, at42, Dr. Cetl testified ot the prelindnary hearing that based on
herreview of the fojuries thal version of events was incinsistont with the injuries that she saw
on G s hands. Jd ot 42

D, Cetlexplained that it s quite comman st ihe hospital 1o soe burns thatcome from.a
those cases, the spilled Baaid pours net aaly onio just e backs of their hands, but also their
fice, Chest, torst and abdomen, 1, Additionsdly, D, Cetl nited in aetual hot Houid spills, the
spalls have an irregular burh pattern o the skin of the ehild, looking like aminveried triangle
burns fave the features of lessening barn sovefty daround the edges, which is1o be gxpecied
in accidental Hquid burn cases, 1d,

Additionally, D, Cotl poted that based en the height of O.J. ad the beight of the
counter, the spill Hkely would have faflen on the fromof his bady rather thar being isolated
solely on the back portions of his hands. &, at 43, Pr. CetPs experl opinion was that based on '
the pattern of the injuries 1o his hands 1t wis nconsistent with & spill tgury. 1d Dr. Cetl alse
opined that 0.0 had merely heen wensing 4 shortslosved tshirt, socks and 2 diaper, she
wonid have expected o see additional Injuries on C.U0s body. fd, ab 43, Specifically. shie
testified theishe would have.oxpested w see i artes o C 1"y chest, face and ohin. Id. at 44,

Upon reviewing the extent of the biin o CJ.'s hands she noted that the burns were
only localized on the dwr:‘;alz, ar top, portion of his hands and Timited only o those aress, |d, &t
44, This lecalized area was “significant” fo Dr. Cetl, because she stated that In - typical
household burn simation, one would expect {o also find burns on the padms of the child"s hand,
“but in-this case there were none, Id, at 45, Ultimately, allerreviewing all of the medical records
and photogrphs, Dr. Cet's medical opinion was that 1his Injury was an abusive inflicted. ;

jtiry rather than decidental, g, at 45,

tay
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Dr, Cetl testified that rather than an accidental spill, the Injury was consistent with
sormeene pouring water o wp of C.J. s hands-and it was Hikely thaf the ehild curled his fingers

inwards and made fists, thus explaining why the child bad no bumns to his fingess or the patms

- of Ts hands. I, at 4546, Dr. Ceil also noted Yowas significant given the child wore @ short-

- gleeve t-shirt that there were no splash marks on the child™s Torcars. 1d, 2t 46, Dr. Cetl noted -

STATEMENT OF FACTS PERTAINING TO DR, LINDSEY “DUTCH” JOHNSON

-Gl suffered second degree hums to the twop portions of s hands, [d, st 47,

L The Filing of the Expert Notice and By, Johuson's Qualifications

On QOclober 3, 2016, the Delfendant: Tled anespert notice that ideniifled D, Lindsay 1

4 "Durch” Johmson, out of (Hendale, Arizona, as a forensic and biomechanics ‘expert. The |

defense notiee stated that Dr, Johnson was “an expertin the biomechanics of fruman Ifjury, |

He is expected to testify regarding the mechunics of water spiting from & mug onto.a-child,
1| and fo provide analysis of the biomechanics Javolved i the fnstant case, ™ {Ex. 2 » Def. Exp.

{ Nat.at {emphasig), The sttached Cuericolum Vitae indicated that Dr. Johnson that he has a

» ML and PRD o Mechanical Engineer 131“ {ld at 43, %mrdiilg. the gitached OV, D

4 Jobinson: hag nwt been 1o medical sehool, s pot a physician, nor is he & phvsichun that

spesiafized in treating burns-on-adults or children, (d. at 43 Acearding to bis OV, Dr. Johnson -

~has also never held any position in which he pragtived in the medienal field, assisted in treating |
children medically, or ussisted i lreating or helping chifdren swhe suffered bumms be v from

' i.i_q_ui’tis or any other substance. (Jd).

tnstead, his CV indicated that he Tias “15 years of forensic reconstrugtion experience’”

and “has managed. developed  defailed procedures for, and condbeted. mumerons

reconafruetiony tests., " dd. at 3). Specificalle. Dr. Johmson’™s reconstruction expertise.
revioived growxd recreating stabbings, beatings. ., Sl’.mﬁ[i.m;s;_’pecapif: throwing objects. . and |

people pushing other people.. . (ld; However, the CY réveals that Dr. Johnson has no

experienes in there very thing the Defense has indivaied he would offer sxpirt festimony an -

""" L [ l SRR NG AT HEW AN D0
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Courade or in looatiens thay ware ndl where the Srime i the case pogurred. (M

expert, The defendant solely represeptad to the State that anly

reconstiueling accidental '?iq_ wid spid) 5, tegardiess of whether Children or adults gre invelved. |

Muoreover, all elght presentations and/or published articles by Dr. Johnsop noted in his |

CV-invabie biomechanics refating to cruminal assault, stablings, driving related iSsues ovthe

4 humancomnes, (Id, atd). Agadn, Dr Johosonhas ol made any presepiations orbeen published
| dn any area dealing with whu he his besn noticed by the Delunse to lestity regarding — hot

- epaid spills ot atonte the reconstraction of accidemtal Hquid s_p%’%’i@.»:‘-._{_-_'{;;}__‘_.}‘ Notably, al thetime

the Defense {Hed this axpert notice, the notice contanied 8b experl report, Holey v poser point |

~ presentation prepared by Dr Johnson,

1L The Pefense’s Initial Production of Expert Materials

O Ootober 8 2016, the defense sent an el o the State entithed “Expert Materials ™

i The definse expressly stared the folfowing: “We noticed an-expert yestenday, and he ez il

1 prepored any réports, but he has tadcon some ;}umns. 1 have atached them.” { Jeg State Ex.

1 3% A mere seventeen photographs were attached for this email, some ncluding what appeared

to be timing intervals. (JdJ. Some photographs inchuded pictores of 8 obild that were nof the

iistant vietiny in this case Some phatomrsphy inclided: photographs of spitled coflee iy |

YO AURo poing,

..... &

inthe emall does the defense o form the Stefe of any video séepacinients or notes faken by this -

sonte pictures were taken. (1d, -

“.

£ oarlhn

Peior to calendar call, the Stare contacted the defense over the wlephone, Specifically,

i ihe Biate inquired about e existence of any notes, reports and the sources of the photographs,
The defendant dnformed the State that no report had been conducted, represented that the

- photos were taken by its expert nther than derived from gny video roenactment and stated thal

it weas not in possession of any notes from 18 expert ot this time: Agaiy, the defense did not |

indicate to the State that any testing was ever conducted and video recorded by its expent

I owwitness;

Fres
4

o
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On October 18, 2016, calendar-call was held betore this Court, Both parties announced
ready, bul the State specifically raised concetn about e amowmt __o'f disc overy that had been
turned over by ihe defense. Given the faet-that based on the scant materials provided l:w the
defense, the State was left with the Inipression that ;_";)r. Johngon would. act essentially as an

accident reconstrudtionist sad wondered about the existenae of an expent report s would be

Ccommion i not standard should an dccident reconstructionist testity. The Court agreed with

this assessment and specifieally asked the defense i w report exisied.

The defense represented that it explicithy instrucied Dr. Jolingon mof to prepars o report
dug o i prohibifive ¢ast {6 the defense, This ¥ curious given the fact that the Defendant is

indigent and has (he advantage of seeking cormty funds for sach an endeavor. Moreover, when

the fopis bf turned over photographs with statistical numbers inchuded in the photes caniup,

the defense again représented to the Gourt that thiere were phetos merely taken by i expert

and not expréssly oot and pulled from wn ateident teconstruction video. Atno-point, did the

- defense inform the Cotirl or the State abott the existence of & video tuken by iis experl. With |
1 respect tothe existence of notes, vather than agreeing provide them (o the State, the defense
sTmply encouraged the Stae to call and disenss withits expert about his findings and-whether
Cor oot any notes existed. “The Sate adi&;‘nc.:‘wiecl_ged thal it was weady, bot alse acknowledged
it thal its agreement to be ready was predicated on the fact there was nobany finther outstanding
I discovery relating to the defense’s oxpert wimess, AL the inslruction of the Cowrt aund
i recommendation by the defense, the State indicated thal it woold conaet Ur. Jobason that day |
o mguire-gboul his findings and any olther :;s.utsstazndfiz_xg materials he prepared.

CML The State’s Discovery of Ouistanding Material ‘Evidenee and Dr, Johnson's -

y

Explanation of How He Condusted His“Expertiments”

On October 18, 2016, the same day as vcalendar gatl, the St contacted the'Delonse .'
expert witiess, Dr. Doteh Fohnson, via telephone. Dr. ohuson informed the Stae thit he relied ':
upon the -f.{-:i}}{miug_ six flems in preparing his work and '.t‘{)_r-‘r;ml:-i_i._ing_ hitg-opirions.

Five items were piovided to the defenise by (e State under ifs discovery ubfigations |
pursuant 1o Nevada's discovery statites. Those five tems were 1) 8 LYMPD reonactiment

8
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video it which the Defendam: attermpted to enplain what sccurred o the twi-year-old bum §
vietim, 2} measorements taken by LVMPD of a kitchen counter in the residence where the |

- crime oceurted, 37 L VMPT photographs of the victim's burned hands, 4) LVMPD photograph -

of a coffoe nug that Defendant purportedly claims contgined the ‘coffee that bumed the -

victim’s hands and §) the victim®s medical records Trony Sunrkse Hospital and (MO hogpital. |

The sixth itent were meastaments and photographs taken within the residence by ihe
Defense’s investigator, which were never provided tothe State.

Dr. Johnson explained 1o (e State that le revieveed what the Defendant said in the

LVMPD re-enactment video and essentialiv teied 1o reoreate what Defendant said ovourred in

the videos that he Flmed. De, Johnson scknowledged 1o the State that e played around with |

difforent variables for a long e and ther would revisit and re-review the reensvtment viden |

involving the Defendant. Dr. Johnson acknowledged 1o the State that he tried to figure ont

swhat stendrios Sworked,” which seenartos “didn’t work,™ which seenartos 'made sense and |
then decided to [lm his swn video of & “reengetment,”

Dr, Johmson reported that the reenaciment videos this he recorded did not use the actual

yictinn Additionally, Tor the videos that be recorded, Dr. Johnson used two different fest

subjects. One subjevt was the vietim’s relative size, based on-the information ayailable in the

medical tecords, speeifically the viotim's height and knowing the child was neither obese nor |

i

skirmy, The second subject; was four years old, fwo years older than the vietin at the time this -

erime pecumed, i Johasen told the Swte that he made the desision 0 use a four-year-old

rather than o two-year-old. like the viclim's netual age, bocause of the difficuliies getting & |

younger ehifd 1 stand =it and perfonm the reenactment as he desired.*

Additionally, Dr. Johnson stated thad be did not use the actual mug that the Defendant ¥

claims contained the coffee thal bupned the victim, bt a diffetent mug that Dr. Jobuson |

Approximated o be siniler in measurements and size based, In part, on e measwrementyand |

photoes prepared by the defense investigator and provided by the defense for his review.

FLipon review of the videos it appears that throe sugdws Sifeeunt children were ned for his“reenactments ™

W SRS D TR e N PR AT W Y

247




~t

1
i1

Nad g

o I

Intotal, Dy, Johnson informed the State that he recorded twenty videos during his re-

i enachnent process. None were ever provided to the Stafe to review prior fo the calendar

call.

b,

Dr, Johnson also.acknowledged that he used a specific computer program to calenlate

i thetime and distance daring bis numerous resnactments, However the mame of this program '

and how it fanctions were likewise never provided 1o the State.
Dy dohnson explained that he took stll phologeaphs Fom one of the bventy video |

recordings and provided those still photographs (o the Defense. It should be noted that those

still photographs were fsuned over fo the Staite by the Detiense. However, T, Johnson did not

1 specify fo the State from which of the dvendy separate video reenactments these. sall -

phoetographs were pulled from,

- adddition to the reenty video reenaciments he filmed, Dvi Johnson acknowledged 1o

~ the Sate that he also look notes of the calenfations dewa on paper, Dr. Johnson admitted that

- hesgot rid of some of the notes that he already incorporated inte hig presentation thal intends

to use during hig trial testimony,

Ultimately, this Court granted the $tate a confinuance based on the exténsive

oulstanding discovery rélating te D, Johnson. The Deferdant sobsequently provided the
A videos & the Sgateas well as Dr. Johnson®s power poinl presentation,

1V, The Content of Dr. Johnson’s Videos and PowerPoint Presentation

The Defense ultimately tened overa CD with 38 sideos ds well a5 a power point

- presentation. (Ex. 4). These videos appear 1o be repepied atlemply w recrcate & spill on a |
- child s hands but there pre clear and stark differences az well as probloms bebwveen what Dy,

- Johinson's did und what the Defendant represented to polive supposediy vecursed,

First, €J., the 2 yvoar-ofd victim, was never uséd in day of these reensenments, Instead, |

it appears that as mang: as three or ag firtle as two different childrdn of varving ages from the

victun ware used in these thirty-live videos.® {Id.). & comparisen of three videos emtitled

: P dobnsorcio his PowePoint ;;_n"ee;er;_{ﬁ}_i:i_(n:i-aci;_;iiigmi"_!ifx_s_u: he nsed Fgifforent chiltren, D serthed forthe nurposes of his
A presedmtion an okly ane chilid.
- oxchdled fropt the PowerPoint prosenialion.

o eeplimation by provided as fo bow or why the resuls 9¥ the pther cifldren were

16
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*Ermamied Spill 091187, *VIDREOHO3? Opp Side P anwd SV IDEQOERG CorrSide 27 revent

\

the three different childred who are not O (5

e B 41,

Serond, desplie tie Defendant’s clainy thar C3, putled the cop of bofling Qqoid upoen .

himselfl s;-hg-}ck.i_ngiy Aot a s‘i.rigle videp of e fkf’)f{;’::_fz“mé?-tfij_;&"z} swere repnrded b};’ Dr. Jobnson

all the Viﬁ_t".&'?&‘ depiet ehildren I'ayi-ug_ their fi'_.n.‘aarms_cmupiatei_ ¥ 'f.‘k_;’i O & c-cmn_t_e;:-r“-‘_i"t-b o
either ¥ the giﬁ- or el of their hanis, {_‘_{g;_‘_}‘. In these so-called “regnaciments,™ 8 cord wax

tied to the handle-of o mug which s thew pulled, presumably by D Johogen, causing water to

- spill onte the children®s hands and forearms, (L), by nose of the videos do the children ever
1 attempt fo tuch or bandle tie cup, despitethe Defndant reprosentations fo the police that is

i exactly what C.F did. {l;ﬁ;ﬁ._

Third, despite the Defondant clatoing Yhat C.J. approsched the counter and pulled the

water dowa onte himsetf, none of the video reenactments sver placed the vup i front ofthe |
children’s bunds and {ingers. (I Contmon senserwould disate that woudd he the most Tikely
place to'place the cup i one wis tr-:g-'"i ng te reorcate aspiil as explained by the Defandant, e
Dy Johnson's reenactmesis fnexphivably never put the cupaf that angle,

Fourth, pone of videes depietd obild o 37 inchey attempiing {0 even reach-for acup oy |

acounter thatwas 38inches in height {Compare B, 4awith PHT 14, 2536}, Thus, the videus

Pe-RELERR IS .-vm

aever demonstrate 1F it is evon possitile for & child fo reach a Cup on a counter that high and |

miere fipariaatly see bow g cup with ligquid would spill onto a ohild.

Fifth, a review “VIDEQQU34 CorSide 27 reveals that Dr, Johnson was having the

children clearly standing on a.step stool so they could actually el their handson the counter.
(B 43 At no point did the Defendant indicate that CF used 4 atep stook nor was one even, |

found in the apartment. PHT 2t 25-26.

Stxth. during alf of the theses, D, Jolinson had the childran keep their hands completels

still with their palos torally Har wn (he soeface while the water i poured onto them, (Fx. 4).
This position 15 problematic for several teasans. Fiest, the Defondam tever said G held hiy i

hands in that manner, PHT ot 25-26, Sevond, common sense would dictate that a child having |

il
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boiting water poured upon their hands would never continue 10 hold thetr bands prone and flat

a5 they are‘baing burned, Dr. Johnson, ar the very feast, should have had the children pull back

and recod] their hands o simulate:a ohild's, or any person’s, response w being burned with

- soalding Hauid, Third, this hand position presuppoeses the child’s band were flat tothe coumter,
which makes no sense since o child would have thelr hands wned upwards or al least
‘perpendicular to the surface in order (o reach the mug, The positioning of the hands is aeritical

- facior {n acorrately understanding the patiern of the buss and what portions of the hands the

boling Hqud could have made contact with, Dr. Johnson®s reenactment faled (o take any of |
these different positions Into secount.

Similasly, the PowerPoimt presentation provided by the defense alse I highly |

problematic. First, the PowerPoint fatled to provide:dy the jury that Dr. Johason bas any '-
- enpertise in recreating Hauid spills or has been published regarding liguid bums an children
or adudis. (See Ex. ). Secand, the PowerPaint failed o pravide and t present evidesos that
hiomechanics waswithin a recognized fighd of expertise, (1d.), Third, the PowerPoint failed ta

illestrase how his opinion was capable-of being tosted or that it had been tesied. {14.). Fourth, -

% ks

the PowerPoint fails 1o provide any evidence thial Dr. Johmson has been published or subjeet

1o peer review regarding the teenaetment of lguid spill bueng of o child, {Id), Fifth, the

PowerPoint does not provide any evidence that Dr, Jolmson hag been published on this topic

Maoreover, throughont the PowerPoint there are a serfes of opiniens from Dr. Johnsen

that suggest from his perspective the preswoption thagthe Delendant claimed C.J. pulled down )

the piug and caused the injuies o himselfs incoitect becayse in Dy, Jolingon's opinion the
Drefendant never tttered those specific words. {Seg BX. § at44-49), Thus, it appears under Dt

Johnson's analysis the manper in which the cup foll Trom Gw counter isa complete suknows.

(do. This iz problematic when reviewing the rest-of bis “experiments™ as D Tohnson fajfed
10 condduet & series of reenaciments involving 19 & child causing the cup to full, 2y an object

12
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