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Q. Okay. And you said the dorsal side pf the hand.
For us lay people who sren't familiar with those terms, what
does that mean?

A. Sorry.

Q. It's okay.

A, The backside of the hand:

2. Qkay. Wow, you also made that mark at -- over
here; is that correct?

. Yes.

. Why is that significant to you?

A, You ¢an see that there's a small island where the
pink mark is and that island meaning an isolated drea from

the total burn itself, the majority of the burn. Bit if you

look real close, there's a shaded area and these -- I'm only

looking at --

0. I'm going to zoom in Mr, Peltier so if you'll hold
on a second.

a, (Speaking Spanish), I mean good.

0. Okay. Go ahead. 8o this area right here --

A, The water settled for just a brief second, and but
you can see that it was connected. You can see the dark
shaded area connecting the large volume of the burn to that
1ittle area and it just tells me that there was -- that the
hards were not held in a perfectly motionless motion. There

Had to be some little tiny bit of mevement involved there.

Verbatim Digital Reporting; LLC ¢ 303-798-0890
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There was freedom to move, which there are other things that

helped me find that out also.

0. Okay. 8o if I understand your testimony,

Mr. Peltier, based on the Burn patterns as you see them, the

starting here and them the, I guess, 1'll say the branching

out towards the knuckles and then that little spot here,

based on the burn -patterns, you're able to tell that the hand

had some freedem to move during these events?

A. Yes.

Q. Okay. What -- you said therg-weré other things.
What other things indicate to you there was some freedom of
movement ?

A, Well, when I don't see frepdom of movement, when I

have a crisp line or a very absolute line of demarcation,
especizlly on a child and I believe, this child was 25 or 30

days short of three vears old.

Q. OKay.

k. Especially in a child this size. They have the
ability to Fight back and striggle.

Q.  Sure.

B. And freguently in these cases, when the line is
very crisp and there is-absolutely no movement, there are
associated signs of force and restraint like finger bruisés,
face slap bruises, bruises around the scapula, the shoulders

the back of the neck. And in a case if it was just inveolvin

Verbatim Digital Reporting, LLC'# 303-798-0890
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" You can't see the underside of the wrist, but it's a

._different type of pattern. It did not start as a dome and
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the hands, they would be or the biceps or usually on the
lower arm, thé ulna/radius, the forearm where somebody was
holding them 100 percent motionless. &nd both things -- I
don't see any signs of force or bruising in these
photographs, and it doesn't indicate that T would bE'iooking
for that because the hand was free Lo move even though it was
a little bit.

¢§. Okay. ¥Now I'm going toc show you what's been
admitted as State's 11. And that is the left hand of Chance
Jacksper.

A. Um-h'm.

0. And looking at this burn pattern what, if anything,
is significant to. yeu?

A.  Well, first of all, there's a gircumferential

burning or at least appears to be a straight line of burning.

then flarg cut, as we're saying.

Q. So like -=-

A. It's horizontal &t the wrist,

Q. Okay. So like the right hand, which has the dome
and then flares wout, right?

AL Yes.

Q. This has a different pattern; is that fair?

A. This did net. And in fact, this involves more of

Verbatim Digital Reporting, LLC ¢ 303-798-0800
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the wrist, the back or dorsal side of the hand and in this
case, which would ba the index finger, 30 counting would be
six and seven are not involved at all and it indicates te me
that ‘the hand was flat and maybe even lifted or at least the
-- in this case, the fingers were touching or they were
Iifted up in the alr because the water didn't go towards the
fingers or the hot liquid. It either settled or settled at

the wrist area. 890 they were 1n two completely different

positicns.

0. Meaning the hands were 1in twd completely different
positions?

x, Correct. Right versus left.

Q. Okay. And so let's ~- for those of us ledrning
about dorsal numbers, this would be six, right?

A. Yes, the left hand starts with sikx --

Q. Six..

A. -- and counts to the 1little finger, six, seven,

eight, nine and ten.

Q. Okay. And you said six -- at least six, seven and
eight don't have any injuries, as you can see; is that
correct?

i They don't appear in this picture, no. You can see
some blistering on what would be the ring finger, the left
hand and the pinky finger or fingers nine and ten.

Q. Okay. HNow, you indicateéd you can't see all the way

Verbatim Digital Reperting, LLC ¢ 303-798-0880
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around the wrist in this case, on the left hand.

L. Um-h'm.

Q. 3o let me show you what's been admitted as State's
12. A little different angle. What, if anything, is

significant abput the burn pattern on this portion of the

A, So you €an see that the burn contirusd around
lateral. Biut you still can't say that it was
circumferential, meéaning that it burned all the way around --

. Sure.

A, -- &5 an emekrsion. Or if the water was held or
poured, If there was a larger volume of water and the hand
was tilted properly, as im this case 1f it seems to be
ledning more towakds the pinky.fingerf then the water can
move around all the way and be circumferential, but you'd
st1ll have to see the complete underside.

I alsc see that there's island blister a few
centimeters above what looks like the total burn. Can I

touch the screen and do it or -—

Q. Let -— I'11 get to -=

. Okay.

0. -- island blister in a second.

A, Al right.

0. So you're talking about circumferentialing being

around the whole entire wrist, correct?

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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A, Complete burn all the way around, LoOp, sides and
underheath .
Q. Sure. And you would expect to see circumferential

poured that instead of just going this way im a small amount

if it was an emersion burn, so the whole hand put 1in,

correct?

A. Or if the hand was tilted and enough water was

of water, if they continued pouring here, if that zero
gravity line say is the top of the ¥ench or my hand, well, if
it's here, it's enly golhg to go to about halfway and fall
off.

Q. Okay.

h, If you tilted the hand enough, then it's 5till
going te go -~ it's still all gravity.

0 Sure.

A -- it'!'s still going to go to Here; which would wean
it could go circumferentidl or all the way around the wrist.

a. 50 if_I understand your testimony, Mr. Paltier, the
burn pattern not being circumferential tells you something at
least about the amount of water that was used; is that fair?

2. 1t does, yes.

Q. Okay. And se if it were a very large amount of
water, you would expect to see a different pattern of
injuries. So does this suggest to you it was a small amount.

of water or a smaller amount of watex?

Verbatim Digital Reporting; LLC ¢ 303-798-0890
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a. 1 think it was a small amount of water. I don't
think there was any significant puddling. I don't think it
was. poured for any significant amount of time. I think It
touched the back of the hands. Fortunately, for the victim
it was gone almest instantly because of the -- the
temperatures that I've been given, and it was very, very
fast . 'Had.it come from like & galion'cdntaiHEr, it will
eventually find its way around, puddle, and even affect other
parts of the body.

G. Okay. Let's talk about puddling for a second.

What 1s puddling for those of us who are not burn experts?

A, 1f the hand is held on a flat surface, unless there
is somebody forcing down so the contact points may be spared.

. Okay.

A, But if the person ig free to move and in this case,
when you're hand is burned, we all react.

Q.  Sure.

A.  And just the slightest little flinch or twitch of
your hand, éspeclially at extreme tenperatures will catse
severe burning or full thickness burning even on the other
side, even if the source 15 being introduced from the top.

It will find its way under. If it's a very small amount and

it runs off of the hand, there's really ne chance for ounces,

1 | quarts er gallons to meve around. It's on the hand, gone and

away from the victim.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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[o) Okay. Let mé make sure I understand that. 8o if
it's a large amount of water, you said there's a twitch or a
flick of the hand. Seo if 1t's a large amount of water used
in the twitch or the flick of the hand, you'd expect some
water to get on the palm side of the Hand; is that fair?

A, That is correct.

Q. Se you would expect to sée some burn pattérn on the
palm side of the hand?

A. That's correct,

a. All right. Now let's talk about this satellite
burn that you see.

A. Okay.

Q. If you could please mark for the ladies and
geritlemen of the jury where the satellite burn is, Okay.
And what significance is that to you?

9 Well, again, it: shows that there's movement of the

hand. There's not —— there's not a ceretaker whe was holding

or foreing the persen ta be motlonless.

g. Okay.

A And it alloved Lhat there was movenent. And we
react ko pain; and in this case heat, and the hand moved
because it was hot and it was bging-burnedg 1f the person is
beihg heald 100 percent motionless, which is a frequent
occurrence, then you don't see those satellite injuries, but

you do see where they're being held, especially if they're an

‘Verbatim Digital Reporting, LLC ¢ 303-798-0890
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older child.

Q, Okay. HNow, it appears there's some pattern on the
six digit around where the thumb confiects to the wrist; ds
that fair?

A. Yes.

0. Okay. What, if anything, does that tell you about
the flow of the material or the way the burn occcurred because
we've talked about the wrist —-

b, Yes.

0. ~-- right, and then it appears there's some injury
to the thumb or indek. What doges that tell you, sir?

A. I think it's free to flow. I don't think it's
something moving like a thick gravy or something like that.
T think if it was just for a second on ‘the back of the hand,
it wouldn't have time to move around and cause the same
injury. Plus, the degree of ilnjury, and again.we're at the
mercy ©f a photdgraph and not 2 medical exam, but the degree
of injury appears to be slightly lsgss —-

Q. Ckay.

A, -- less partial than what I see as partial to deep
partial thickness injuries. And the water is cooling as it
moves, even if it 1s just for a ‘quarter or a half a second,
it's already starting it 1ldse some of its heat.

Q. Okay. Now you talked about it -<- said something

like 1t's not gravy. So 1is there something abhout the type of

Verbatim Digital Reporting, LLC ¢ '303-798-0890
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material or the type of -= ‘the way this burn occurred that
you can tell if it was. thin or thick material or somethirng
else?

A. It just does not appear to be slow moving. The
lines vary in temperature. The lines are free to move. If
you can imagifie a very thick gravy and you barely twitched
your hand; I with expect a trailer on 4 small isiand to move
from this tiniest little blink of an eye when they reacted to
the heat. The hand would have to be moved for significantly.
aAnd in cases where wWe've had d more viscopls material, but
still hot enough to burn, like a gravy or something being
prepared on the stove, the lines are more crisp, theéy're more
defined. They don't fade inte the healthy tissue. There's
burn and there's healthy.

Q. Okay. .I'm going to show you what's been admitted

any, significance of what you can see in this photo does that
have for your opinion about the burn pattern?

A Well, at ledst from this photor it doesn't appear
to be a circumferential burn unless there's a couple of shiny
places here and you can’t tell if that's flash photography,
if there's a tiny little bit of superficial burn there, but
the palm appears to be completely spared in this photo.

Q. 1 forgot to show you when I was asking about the

right- hand, but here is what's been admitted as State's 6,

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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the -- a picture of (inaudible) of the palm of the right
hand. What, if anything, significance does that have as far
s burn patterns are goncerned in your opinions about the
burn patterns in this case?

a. Again, I think the palm at least what we can see in
this photo appears ta be 100 percent spared and healthy
tissue,

Q. Now, as far as the burn pattern that we see on the
right hand, this is State's 8§, in your experience, 1if this
were an accidental spill or burn, what would you expect to
see, or what, if anything, would be different about the burn
patiern?

A, I wouldn't see the sharp line of demarcation. May
1 touch the screen?

Q. Sure.

A Where it starts to flare out from the dome here.
The line Rave very crisp separating the healthy and the burn
tigsue. There may be scome heat because we're only loocking at
one day of these photos. We don’t have seven or eighlt days
of healing photos. to compare where the skin may debride
further back.

But if it's acdidental, I'n EXpecting.it to be more
of & splash or -- or the water to be miore active when it hits
the hand. Where this appédrs to be .a very careful slow,

deliberate pour. The water is moving very slow and it's held

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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' burn seems to stop. There's ne splash, there's no frailetrs.

water was poured near that area, whére It worked that way.

‘hand, especially in a young child.

189
very close to the hand. It's not held at a distance, which
agalr, when it hits, I think it's pretty obvious, if you hold
it here and it hits, it's not going to make a smooth line.
It's going te splash like this when it hits the surface.

Q. I'm showing you what's been admitted as§ State’'s 13,
the léft band.

B, Um=-h 'm.

0. Again, what would you expect to see if this were an
-~ as for as the burn pattern is concerned if this were an
accidental spill to the left hand?

A, Using just this hand by itself?

ad. Yes.

A. Okay. Again, at the fisk'it's very —-- it's not a
crisp line where they were held perfectly still, but a very
horizontal line of demarcation between the healthy tissue,

even though there's a small lighter area Jjust above where the

It doesn't involve the thumb, index and middle fingel, at
least. what appears in this photo. It only involves to its -~
the hand is tilted in what appeared to be either tilted to

the left 50 it would invelve the last two fingers or the

In an accidental, it's -— it's difficult, if not

impossible, to not involve, you know, three-fifths of the

Verbatim: Digital Reporting, LLC ¢ 303-798-0890
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Q. Mow, as part of your .—- s5tate’s request in this
case, you also had a chance te lock at some measurements; 1is
that correct, of the location where the lnjury --

A, That's correet,

Q. -— took place?

A, Yes.

Q. This has been admitted as State's 63. Do you
recognize that, Mr. Peltier?

A. I do.

Q. All right. And this -- the State's 64, falr to say
that just dppears to be & close=up of what the actual height
of the counter is; 4is that correct?

A, Yes.

Q. And you were provided with the information that the
-- that Chance Jacksper was 37 inches or approximately 37

inches high on the date of this event: is that correct?

A I dor't think ¥ golt his exact measuremerits.
Q. @kay. If you were told that Chance is 37 inches

high on the date of thése events --

MS. KIERNY: I'm going te object. This is -- this
didn't go into his analysis. This isn't something le
previocusky analyzed.

THE COURT: Well, clearly, but T don't - there's
nothing --

MS. JOBRE: Your Honor.

Verbatim Digital Reporting, LLC ¢303-798-0880

1263




g b e AR

13

14

15

16

17

18

1%

20
21

22
23

24

25

191

THE COURT: -~ that prevents you. frem asking him

something based on information that's made known to hin at

the time of trial.

MS. JOBE: And this is foundational leading up to
what burn patterns he would expect, Your Honor.

THE COURT: Sure. You cah proceed.
BY MS. JOBE:

Q. That counter is 35 inches High, and the victim is

approximately 2 ‘inches taller than that counter;, What type

of burn patterns would you expect to see 1f the child pulled
a mug off that counter full of hot water?®

A. Depending on the material that it was in, T would
expect Lo see burﬁs on thé=finqefs, having the knowledge that
this was bholling water. But if they reachéd oaver their head,
and they would if they were 37 inches tall to the top of the

their head, 37 is net their reach. It's the top of the head;

is that correct? Yes. I would sxpect them to reach up. I

would expect the burns not to bé& on the backs eof hands. I
would be -- I'm surprised. It should be on the face, the
chin, the top of the head. It should be down the front of
the bedy. I would especially expect to see it on top of the
Teet.

0. and why on top of the feet?

A, It's where the water is eventually going to to go

s it runs down the body depending on the amount of bedy. In
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this ease, I know the person had on a diaper and a t-shirt.
Q. Okay.

A. So there was not a lot of absorbency to .stop the

water going down. TIf there was a couple of ounces, I may not

expected to see -- it cguld be interrupted on the way down.

o, Sure,
A. But in a coffee cup or mug that I have a picture

of, hold off reaching over your head, I would expect some of

that to be actually not on the back of the hands at all, more

in the palms, the face, the chin, the chest, and it really
depends ¢n where it fame cough. If the person reacted, it
went to the shoulder. But. eventually, it's headed to the

floor unless there is gsufficient material.t01stop it and socak

it up before it hits the bottom.

0. Okay. And going back to State's 8, the burn
patterns that you see on the hand, i1f a child is reaching at
the time -- this c¢child's reaching at the time the burn
oecurs, would you expect to See this Durn pattexrn orx a
different pattern on the hand and the wrist, et cetera?

B, If somebody reaching for the mug and they pull it
of f the edge and it spills on themselves, T would never
expect to see this and never have.,

O. And what about the left hand; &s shown in Stateé's
117

A. The answer is the same. It's -- it's on the wrong
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Tt needs to be near the elbow. It needs to be running down
the wrist affecting the shoulder, the face. This is only on
the back, which is the exact opposite of what I expect to see
whén somébody has the vessel in their hand. And if it's hot
-en‘oug__;_h_, I expect to see Barns ; especially on three-year-old
sensitive skin, T would highly expect to see the burns on the
pads of their fingers.

Q, Now, if @ child -- we're using a 35-inch counter
and the 37-inch child.

A, Okay.

Q. The ¢hild's reaching up and for some reason the
hands get burned by the Iiquid with the child's hands on the
counter, placed on the counter, what burn patterns would you
expect to see?

MS. KIERNY: I'm going to cobject to foundation.
Factual fourndation --

'THE QQURT: Overruled.

‘MS. KIERNY: =-- for this,

THE CQURT: You can answer.

THE WITNESS: The child's hands are up on the

counter, and they're still standing on the floar,

o. Yes.

A, Then they're reaching up higher. I expect the
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water to run away from the fingertips, down the forearms,
possibly underneath the forearms, affect. the elbow and then
just depending, we'd have to do an exact mannequin
recreation, but I certainly would expect it To run downhill
and not stop at the ——

MS. KIERNY: Your Honor, I'm going to obJject
because he didn't do an exact manneguin recreation so he's
speculating at this point.

MS. JOBE: BAnd Your Henor, I don't believe he's
speculating. He's offered his opinions based on his training
and experience.

THE COURT: All rxight. D¢ you have to do this
récreation to-give this opinion you're rendering?

THE WITNESS: I do not, Your Honor.

THE COURT: Okay. You may proceed.

THE WITNESS: Thank you. I would expect the water
to run downhill. In the case of the right hand, in fact, the
water started at the wrist or below the wrist towards the
fingers, if that's below on this side towards the fingers,
and it wmoved towards the tips of the fingers.

If you're reachindg up, that's not the way the water
flews. If you're reaching up, it's coming back towards you.
End it's completely inconsistent with that theory.

BY M5. JOBEY

Q. So if T uﬂderstand your testimqny, Mr. Peltier, as.
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far as the right hand is concerned, it sounds like, would the

hand have to gither be flat or turned down at the wrist, so

- bent at'the-wrist down instead of bent up, or up above the

head?

A, That's correct. In this case, with the -- with the
right hand the fingers would have to be tilted at some degree.
forward --

Q. Okay.

B -~ 50 the flesh or thumb part 6f the hand would
have to be lifted off of the suxrface semehow to make the
water flow away from the wrist.

i And when that -- would.your opinidn be the same or
difféerent as it relatés te the left hand?

A. In this case, the left hand, it could be flat.

Q.  Okay.

AL We notice that it did go lateral or to the side of
the thumb slightly in one of your photos. There's no
evidence to show that it ¢ot undeérheath, but. they're two
completely different patterns., 2aAnd the vessel would have to
be tipped over somehow equally in the middle, instead of one
way or the other, and I don't know how that happens.

Q. Sure. UNow, fair to say, Mr. Peltier, vyou don't
know the implement or exactly where the hot liquid came from;
is tHat correct?

A. I was given reports that there were statements it
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was on the edge.

Q. But that's just as far as the mug is concerned?
AL Yeg .,
0. But as for as your cpinion as far as the -- what

you can tell from the burn patterns in this case, fair to say
you can't tell if that was actually water out of the mug,
water out of the faucel or something else; is that fair?

K. That's correct.

Q. End would the burn patterns that you see be
consistent with hands being put under hot water running out
of a faucet?

A, Very consistent.

Q.  And what abeut that makes it consistent for you?

MS. KIERNY: I'm going to objection to foundation.
Assumes facts or facts that we don't have.

MS. JOBE: It's a hypothetiCal'regarding
consistency and burn pathern.

THE COURT: Overruled. You can answer.

THE WITHESS: If their hands are held under wdater

and again, using thesé specific hands, it would be very brief

were not held by force. There’s no sign of bruising on the
forearms, biceps, any part of the neck or body, and the hands
were free to move. And if they were held under the faucet,

they were held very clese to the faucet. If théy were held
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Just a half an inch away and it was turned on very slow, you
could get thaf pattern. If they were held on close, if it
was, I doh't know the water préssure of the house --
BY M3. JOBE:

o, Sure.

A.  -— but the water did not come -— it did not explode

applied to the hands from a higher spurce or vessel.

Q. And you have said not being held, that tHe hands
were free to move.

A Correct.

Q. What do you mean by that specifically?

A. Again, -hands are frequently forced into --

Q. Sure,

A ~~ a scalding.situation; So are bodies. And the
line would be very crisp and clear between affected tissue
and non-affected tissue. Burned and healthy tissue. In this
case, the water was moving. In cases that we have where the
hands are held pérfectly still, the patterns are very crisp
and clean and oftentimes very corngistent from right to left
and the little satellite injuriés, the tiny little splash a
few centimeters away on the left hand, the little trailer
shows me that the hands were méving,

In an adult maybe there would be more movement

because they have the strangth to fight back. Aand they den't

Verbatim Digjtal Reporting, LLC ¢ 303-798-0890

1278




17

isB

19

20

21
22
23
24

25

‘that they

—~- I didn't talk to the pediatrician, I don't know
percentiles, but in a three-year-old, in an instant touch
like that, théy're going to move thelr hands & little bit,

But they don't reguire the .same muscular strength to hold

them still.

Q. 8o I just want to make sure I understand vour

testimony correctly. When
do you mean that his hands
or something?

A. That's correct.

pushed under, whatever the

Q. Okay.

A, ~— and held there, but they weren't held so tight

Q. Okay.

A.  And there's no bruising to suggest that they were,

Q. Okavy.
MS. JOBE:
THE COURT:

MS. KIERNY:

CROSS-EXAMINATION

BY MS. KIERNY:
o. Mr.,
A, Peltier, please.

Q. Peltier.,

couldn't move a little bit.

Court'’
Cross—examination.
Yas.

Peltier or Peltier?

Sorry about that.

188

you say his hands weren't forced,

weren't made immovable.by someone

They were -- they were forcefully

sourée is —-

s indulgénce. Pagz the witnegs..
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A. No problem.

Q- You have a long history in law enforcement, right?

A T do.

Q. And you worked for a District Attorney's Office
most of your career?

A.  Yes,

Q. Okay., And the focus when you were investigate —-

working for the DA's Office was in assisting attorneys to

prosecute cases?

A, Yes.,

0. Okay. And through that background, as an
investigator, as well as your palice work, you've been able
to develop these certain techniques to determine, you know,
if a burn's intentionally inflicted, right?

. Correct,

Q. Okay. #And the techniques are based solely on your
observations in other burn cases?

A. That's corregct.

Q. And you have not performed experiments to validate

these techniques?
A, In this case?
Q. In your ~— in developing your meéthodology you were
not able to perform experiments to.develgp this methodology?
A, Yes, I did.

Q. What type of experiments did you perform?
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A, So we. used the blue dye in various types of
emersion cases. We use cigarette lighters using ink pads.
We use ink or spray paint or fipgerprint powder on the inside
of ovens and microwaves, on'the hoods.af trucks,;on bottles
found on thé beach. Any time it -— and we didn't start
thinking of things, but any time that & casé came through
that it could be that, we would use whatever we-éould make a
visual, if it was the islets of a bookt, the inside of a rice
coocker for an infant bath. Whatever it was, we had to take

that and sgee if we could vistally compare it to like, for

Q. Ckay.
A. One time we wanted to count how many Hibachi grills

were on the back of a victim so we imprinted it old

transparencies. Now you can put it on a flatbed scanner.
And then we simply taped all of these

transparencies over the Back of this victim until we could
count up to 38 separate injuries.

. Okay. So you were kind of -- would it be fair to
say vou were doing recreations?

A. Yes, um=h'm.

B. So you would have an injury and you would try to
recreate it?

i Yes.
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Q. You weren't doing expériments inm a laboratory whers
you had a control, for examplé, this is an accidental burn,
wveu would inflict something accidentally and then-yOUuwould
have a contrel where you would intentionally inflict it and
then compare the results?

A. What we did was we tried to récreate the injury in
the photograph and then we called yon or somebody back and
sald here's what we found out, it's totally accidental, we're
not sure, they could be strong encugh to do it, there's no
way or 100 perc¢ent non-accidental.

So we create what we see, meaning me —-

Q. Sure.

A, == I -=- I don't get volunteers. I recreate what T
see, I try te recreate exactly what I see in the photograph.

Q. Um~h'm.

A. Once I can do that or not do that, then I call back
the person that's asking me to help.

Q. Okay. In a lot of scientific fields, people.

publish articles in scientific journals, correct?

A, Okay,

0 Okay. BAnd then they have them pear reviewed.

A, Okay .

0 In your field, there are no other peers? You're

the only one deoing this burn type stuff.

A; -As far as T know.
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Q. Okay. And yolur batkground's not in physies,

correct?

A. No.
o Oy blomachanics?
A, No,

Q. So what you're testifying to is observing
individuals that you believe to be intentionally burned ard
then learning from that?

A, No, I'm looking at pilctures of people who have a
burn injury and then I determine are they intentionally, not
intentionally, or I don't. know and my peer review would be
the médical staff that's working on the case or medical
colleagues that I can go to that are in the burn field, and
there's several that I go to that they're not involved with a
case in Wichita, but TI'11l call Seattle or Scotland Yard and
-— and I"11 tell them here's what T think, where are we in
the same opinion?

Sc I don't try to prove istentional. T try to find
out whdt happened.

Q. I understand. You c¢all your -- or vou said thatbt
you investigate suspicious burns, though?

AL Yes, um-h'm.

Q. That's what you're doing now. So by the time a
case gets to you, somebody has already looked at it and

determined there was some reason to be suspicigus of it?
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Correct.

Some reason to bé concerned?

B oo

Yes.

a. Arid ypu are. aware that some sort of abuse is
suspected when you start reviewing a case?

A. I don't know in that's accurate. I think
somebody's calling to say what is this, and I -- and I get
that a lot espécially from students Lhat go to my class.

Q. Gkay.

A. We had a case three yedrs ago that we shelved. We
don't know what it is. We thought it was a lady's belt
buckle. And I did some work on it, and I found out not only
was it a cigarette lighter, but the exact brand name of the
cigarette lighter and they reopened their case.

So sometimes they don't even know if it's abuse or
not. They're just eurious, what is that mark on this adult
or child -~

Q. Okay.

A, ——- and then we try to help:

Q. In this case, you knew that abuse was already --
was suspected when Detective DePalma called you?

A wWell, 1 think because it was a detective, I might
have inferred it. I don't know if He used any words, He

just said can I send you some photos and -- and get your
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Q. Okay. And right mow you -~ your business is
consulting on these kind of burn cases? You don't do the DA
investigator thing anymore?

A. No. It's just whoever calls.

Q. Okay. And you are paid by'these district -- or

A, Ef it get's that far, yes, um—h'm.

. Okay. And in this case, you didn't donate your
time to the District Attorney's Office?

A. Not eventually. Only the first -- since whenever

they first called me, and then all of a sudden there's a

it is.

Q. Okay . So you éxpect to be paid for this case by
them?

A, T do.

Q.  And you charge a six-Hour minimum, correct?

B Correct.

£.  Bnd that would be about at least $2,100 for the
testimony?

A. Dkay.

Q. ¢h, is that -~ I'm going off of the --

A, I think -

g. —-— paperwork that you sent off. Is that --

I think that's thé new —-

i
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A I think that's numbets, vyas.
o, Okay. Did you want to review your fee schedule t

make sure ‘that's aceurate or ==

A I ¢an do that.

0. -~ does that sound right?

A, Yeah, let's do that.

Q. All right.

A, Becanse it depends on if I'm on the stand of
waiting in the hall and then -=

O. Of course.

MS, KIERNY: If I may appreach?

THE COURT: You may.

MS. KIERNY: Thank you.

BY MS. KIERNY:
Q. There you are.
A. Thank you.

MS. KIERNY: And for the record, I've given him a
copy of his fee schedule that was provided by the DA's
Office.

THE WITNESS: There's different catédgories. Whic
question arg we on?

BY MS. EKIERNY~:
Q. Oh, okay. Let me back to that.

B Ukay.
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photos and'yOu-give-mE'your:opihiOn? Like, when I was

206

Q. So there's going -- in this case, there's a
six-hour minimum. for ¢onsultation, correct?

A That's correct.

Q. An arialysis., That would be at least §2,1007

a. That 1s.

Q:  And théen additionally you charge $400 an hour for
testifying in court?

A. That's correct.

g. 0kay. You indicated that when you got this case
from Detective DePalma, you knew he was a detective so you
probably theught it was an abuse case?

A, Well, again, T think he-was‘asking;me if T could
tell him what I see in the photographs. They don't call up
and say =~ I don't remember that he said somebOdy*S'in

custody, you have 72 hours, hurry and gét back to me. So

one, because I have calls all the time, and most of them T
work on the case for 30 minutes. I think in this case was

pretty much the same. He said is it okay if T send you some

walting toﬁfly here this morning, I got a couple of calls.
q. Sure. And at some peint, he gave you Domnovine
Mathews' statement, correct?
A, Yas.

Q. Did he tell that to you orally or did he send you a
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copy or how did that work?

A+  There's & summation in an arrest report.

Q. Um-h'm.

A And then I get a transcribed 43-page ddcoument of
the interview.

Q. Okay. And that was from Detective DePalma, not the

A Well, I don't know whose name was on the envelope,
but it came a few days ago.

Q. Well, let's do it this way. Was that -- that was
back in January when you -- last year January when you first
started consulting on this case with Detective DePalma, what
did Re give you?

A. My memory is I got what I usually ask for. I got a
few photoes, disabled yes or no, alive yes or no, age of the
victim, and called back and said here’s what I see.

0. Okay.

A, I can't remember a year back specifically because
there's so many phone calls.

Q. ALl right. Do you know if at the time of that
initial consultation you knew what Donovitie Mathews was
saying had happened?

A. On the initial one I did not because T won't let

them tell me.

‘@, Okay. So you never -- Detective DePalma never
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informed you what he -~ what Doneovine $aid happehed?

A. If he did, it was in subsequent calls later when I
called and said now tell me more, if you need more.

Q. Okay.

A. Most of the time, peoplie say thank you very much,

T had tell them just ~— just tell me when ii's done so 1 can

get it off my desk and go play. 2nd then so T may have
called and said tell me more, I don't know. But in the
initial one, I den't alliow them to tell me more.

Q. ©Okay. And in this case, you just stated you look
at =-- you started by looking at photegraphs of Chance's
injuries?

A. Yes, I did.

Q. And you didn't obsgerve him personally?

A, No.

Q. In any ‘investigation, obviously, it's preferable to

look at the injuries in person as opposed to photographs?
A, Yoo,
Q. Because as you —-- you said a couple times, you'rs
at the mercy of the pheotograph; xright?
A. Blways.

Q. You can't always see what's going on in the photos

S0 you have limited information from the photographs, &and in

this case, you did not meet Chance ih perscn, correct?

A, Mo, I did not,
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Q.  You got that information from Detective PePalma and
later the District Attorney's 0Office?

A, Correct.

0. And you did not visit the scene?

A. I did not, no.

Q.. So there's kind of a burnch of things that you have

to look at when you're determining whether something is

A, Yes., Yes, there is.

Q. Is that fair to say?

A, Yes.

0. And one of the things that we Keep hitting on is,
is the explanation comnsistent with the injury, right?

A Yes.

Q. All right. You know, vou also would look at maybe
if the child's age is compatible with the actions being
described as, you know, what the child did®?

A, & huge factor, vyves.

Q. Okay,

A Absolutely.

Q. 86 like, you know; could the child do what this
explanation has them doing?

A. Correct, yes.

Q. You look for other abusive injuries to the child?

A. with the photos I had, I looked at what I had, but
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I didn't ask for any other healing injuries or satellite
injuries other than what I could see.

Q. Ckay. Another thing that you sometifme -- did you
ever look to if there's a delay in'seeking medical treatment
itn determining -- you know, your determination of accidental
Versus on purpose?

A, I do.

o. Yeah. And then you look at those lines of
démarcatien, like you kind of talked about?

A. Very eritical. It == the key thing in my class
when I'm teaching, to clarify, is and it's probably the most
important slide, whether it's three hours or three days,

sparing tell you more about the bura than the buirn itself

becauses it's key.

If it was in or -- especially if it's in, in this
case, a ligquid. If something is in the liquid, but only one
side of it's burned, it's not just .z problem. There has to
be an explanation for that.

Q. Okay.

A. S0 I want to look what's burned and not burned in
that area. If there's other burhs on the body, different
stages of healing. But did I ask for a history of a year-
and-a-half ago, was there other reports or anything like
that? No, they were not. I didn't ask for that.

0. Sure. When I just indicated lines of demarcation
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pf.oné time of sparing; is that fair to say? Or show you
sparing? |

A. It separates the sparing. The line of demarcation,
the line is ~-- the demarcation is there's the affected
tissue, or id this case, burned tissue, and then there's the
healthy tissue. In the case of a ¢hild that's immersed in a
tub of water or sat in a tub of water, just about the
tallbone there is a straight or slightly wavy line 1f they're
held perfectly stdill.

The line of demarcation is very telling. If it's
all over the back, they could have possibily fallen back like
somebody might is stuggested. If they say fell backwards in
the water and they were all on their own for 20 seconds, bukt
the link is drawn like a Sharpie marker across the third
vertebrae, pretty sure they didn't fall backwards in a tub &f
Llue dye. So that's why sparing tells you so much.

o Okay.

A, Unm~h'm.

0. Going back to, you know, locking at photographs
isn't always the best because sometimes you can't tell
exactly where;that_Iine_of-demarcation ends when: you're
looking at plotegraphs of a newer injury, correct?

A. Correct, ves.

Q. You need some time lapse to gee really, where that

Cline is?
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A, You do.
And you didn't have that in this case?

A, This seems to be the same age of photos in all of

0. All right.
A. Um—h'ni,

Q. And gither Detective DePalma or maybe the DA's

Office provided you with some information about what Donovine

said -~ what Mr. Mathews said happened, correct?

A. Yes.

g. All right. And the explanation was kind of that he
assumed Chance pulled a mug down on himself?

A, I don't krow if that was the word, but I remember
words like on the edge. I remember he was in the other room
changing a sibling's diaper.

Q. Gkay.

A. I remember a 45-gecond away from the kitechen.

[ Okavy. 50 —--

AL No —-

Q. ~- to be fair, he was not present when the injuries
occurred and anything that he was -- any explanation of how
it occurred was. an assumption?

A. Not from what I've been told. He was not present
in the kitchen.

0. Okay. And you are certain that if, you know, if
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that mug had been on the edge and Chance pull it toward him;
there would be far more injuries to Chance?

A, Hundred percent.

Q. On his arms, on his feet?
A, Somewhere.

Q. Yes.

A Yesg.

Q. And if he actually grabbed the mug, there would be
injuries on his fingertips, right?

A Depending on what the temperature was, depending on

"boiling"” was used. But I don't know 1f that means it was
212 degrees. That was just a word. And I don't know how hot
the water was in the mug, and I don't have anything. I
didn't measure the temperature of the muy from the ocutside to
see what the percéelain, ceramic or whatever it's made out of
was -- I didn't do any of that testing, and I -~ as for as I
know, the word was boiling, but fobedy ever sald 212 degrees.

a. So at any rate, it seems very tinlikely that Chance
-~ impossible in your estimation that Chance grabbed the mug
and spilled it on te himself given the burn injuries that you
saw?

A, There's ‘no pattern to indicate he pulled it down on
the front of his body.

O. Okay. ‘There are other ways a cup ‘can spill,
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correct?

A.
Q.
A.
Q.
the other
A.

Q.

from of bottom and fall the direction where it was knocked?

A.

FHoO

[o
backwards

A.

0

A

Q
other way?

A,

0.

fall over

A.

That one I'm not sure what you're saying.

TUm-h'm.

A cup could be knocked from ompe way and fall the

Yes.

214

Sure, ves.

It could fall backwards?

It could.

It couldfbe knocked from one side and then fall to
side? |

It could.

fOkay. End then it could also be knocked kind of

I apologize.

A demonstration would help.

2 demonstration would help?

Um-h'm.

Okay. S$o cbviously, a cup could be krnocked
Yes.

-~ i5 the first?

And a cup could also be Kknocked from the bottom and
that way?

I suppose.
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1 0] Is that possible?

2 A I think it's possible.

3 o. A1l right.

4 4 Uh-huh.

5 Q S0 when you were analyzing whether Donovine's

6 explanation madé sense, you were assuming a cup, & mug beling
7| grabbed by Chance and pulled upon him?

8 A. Npo, T just knew that from the statements the cup

81 was, dquote, "eon the edge", based on the reports I got.

10 Q. Um~h"m.

11 A. I heard it contained boiling water to eventually
12| make coffee, and the rest of it I just locked at the patterns
13! and tried te figure out what happened.

14 Q. Of course. And you didn't consider at that

15| perhaps, Charice had knocked the mug in a different direction
14| than -forward?

17 A. I did. I considered all of the possibilities.

18 Q. All right. And after you -- so if Chance had

19| knocked a mug on its -— from the bottom and it had fallen

201 this way -~

21 A, Um-h'm.

22 0. -— what would vyou expéct {o see?

23 A. Splash patterns.

24 Q Okay. 3S¢ the absence of splash patterns?

25 A, Not such a smooth line of demarcation, HNot an
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opposite direction of flow. One hand pointing down, ene hand
peinting up. Not a clean smooth line going from -- golng
from the top to the bottom or from the tip of the fingers
back. I would expect much moré irregularity in the line. I
would expect more of a splash or trailing patterrs.

I don't know that I would -— I don't think I would
gxpect. three of the fingers to be involved and two spared.
It -— it -- it was just -—- it was done very slow and very
close to the hand. There was nothing tipping over. There.

was no direction of the motion, and the easiest way to

standing still and a hlood drop-ﬁalls, it's —-- it's a
complete radius like a sunburst versus 1f they're walking a
certain direction, the fingers, as the blood hits the ground,
reach in the direction they're walking.

There's nd finders or anything. This water was
very slow, very deliberate, fairly stable and facial close to
the hand and extremely hot and not much of it.

3, Okay. &nd one of the hands was either -- the laft

hand was either f£lat or curled and the other hand would have

A. I don't know about the curling.
Q. Is that -- okay.

A. I don't know about -- I don't remember saying
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why it could be spared. The biggest indicator in this is
there is no indication of a splash, a splatter or a spill.
It seems to be a very.sloW'pOur application. There -~ 1f one
finger might have been curled or maybe not, maybe it was
tilted, maybe it was curled, maybe two fingers were toduching,
maybe they weren't. We'll never know.

Q. Right,

4. But what vwe do know is there's no indication of a
staridard spill or a splash or a splatter or any violent
movement or something from a distance. If's -- it's very

close to the hand, and poured slowly, and at a low volume and

not very much eof it fortunately.

Q.  Those are ygur conclusions?

B Yes.

Qs and you talked a little bit about this blue dye
technique that you came up with and that's what you'te known
for?

A Yeah. Yes.

0. Or infamous fer, if you will?

A Well, no, but they called and they couldn't
remember my name and the director of the children's hospital
at Sidney who had been in my class said I can't remember his
name, but I'm looking for the blue dye guy, and T haven't got
rid of it sense. It's kind of imsulting.

G, And so basically; you put’biue-dye?in.water and
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spill it to see the pattern that that water left?

A. Just a‘three.dollar_package.of=Rit¢ either liquid
or powder, I stir it up. My students leave with blue.hands,
the doctors leave with blue hands because I. make the

students, the doctors, nurses, ghe time a judge; in my ¢lass,

~they have to make their hands logk like the wictims in the

photes. So they do the blue dye on themselves when I do my
trainingm
g. All right. And you use this technique to
determine, you know, iIf something -~ 1f you -~ how something
was iLnflicted; correct?
A, Yes,
It's & recreation?
Yes, it is.
You didn't do that in this case?

No, I did not.

6]
A
Q
A
0. The DA's Office didn't ask you to do that?
yit They did not.

Q They didn't ask you to do any sort of recreation?
A They did not.

Q End that would have -- on your fee schedule that
would have been an additional charge to do these recreations,
correct?

A I suppose, if it would have taken more time, yes.

Q. Correct?
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A. Sure.

Q. And it seems like when you started studying these
burns, you were just frustrated that there wasn't a lot of
information out there; is that correct?

A, That's exactly right.

Q. And, you know, a lot of the practice at that time

you were limited by what caretakers told you?

A, Yes.

o And cbviously, there wds more information that you
wanted te have from the people who actually were either there
for the burn or around when the burn happened?

A, Yes,

0. And it was really importdnt to you that you
distinguish, you know, purposeful byrns from, you know,
innecent cdre -- accidental burns and innocent caretakers?

A, We wanted to know what happened, and it was.
impertant to know who to protect the victim from.

o, And you also didn't want to unjustly accuse
innocent caretakers?

Al Oh;,no.

o, 0f course. And without being present when. a burn
occurs, obviously, you don't have all the information you'd
like?

A, Correct, yes.

Q. And you can never be 100 percent sure of what
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happened?

A. Oh, yes, I can.

o, You can. be certain?
4. 100 percent.

Okay.

Yes.

L

All right.
MS. KIERNY: Court's brief indulgence.
BY M5. KIERNY:
Q. Mr. Peltier, how is a pour different from a spill
burn?
A. B pour is usually more deliberate.
Q. Dkay'.

A. It'Ss -- 1t's slower. It can be poured fiom a

‘helght. There have been inflicted inténtional mon-~accidental

pours before.

. Um~h "ni.

AL A lot of times it depends from how high. 50 but.

usually a pour is very close. If I wanted to demonstrate the

difference, which I do in my elass, the difference between a

pour, I hold actually these cups:. And I hold them very close
to the hand and I pour and I show them. And the beauty of
the: biue. dye, is you can see every single direction and where
it go€s even by twitching, moving.

And they canl =€ how it moves. And then I take
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ancther student and T do it from a higher level: &nd then I
take and I throw it on somebody's hands. So there's ~- and
it always looks different. And the advantage i1s that that --
and then I tell them in the class the advantage of this is,
besides being inexpensive is 83, anybody can use it, and
medical, defense everyhody's used it to recreate, is that it
takes a couple days to come off so it can be wideotaped, it
can be photographed.

And it's just a lot easier because I know when I

first got my case, and 1t was because I was the new perscn,

that? Well, it was ¢lear and you can't see wWhat you need to
se&, because as we found out later, you nieed te see a 1ot
finer detail, not just it went downhill or it went side ways
or it went all the way around. If you were to immetse
semebody’s hand in clear water, you'd nevef be dble {o prove
that the fingertips were spared.

But when the caré&takér said she reached in ko pick
up & red potato thinking it was one of her balls, yeit have to
explain how you can reach into blue dye and not get the tips
of your fingertips. So we came up with a color and it stays.

Q. Okay. A1l right. 2nd you mentioned all these
different types of burr, these splash burns, these spill
burns, these pour buins.

A, Un~-h'm, um-h'm.
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Q. And all of these types could be self-inflicted?
A. Depending. I have victims that are three weeks

old, but yes, most of the time -- and I do, I tell, again, as

don't talk to a pediatrician. It's very, very important. I
want’ you to go tailk to their“pédiatrician arid see if they're

capakle of liftimg this much water. I don't want to Know

directed to talk to the specific child's doctor and of
course, we don't do that when they're three or nine weeks
old. But if they're ene, two or three, yes, go talk fto the
pediatrician, seé can they 1ift this much weight and we do
the weight and the experiments before them.

0. So your answer is basically, as long as, you know,
the child is capable of making that motion, any of those
types of burns could possibly be self-inflicted?

A, Well, they can. It deesn't mean they match the

pattern, but ves, a child can spill, splash, spatter. They

3. Just because it's a certain —-

A -— but the pattern has to mateh.

O. Okay. Sorry to interrupt, Just because it's a
certain type of burn doesn't mean that that's automatically
accidental versus non-accidental, or it's automatically

self-inflicted or automatically an acclident -- or
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aﬁtomatically'self—inflicted.ox.automatically inflicted?

A, Well, it I could get a clarification, when you say
that kind of burn. If we can talk about each individual one,
maybe I could answer hetter.

G. Okay., I'm just trying to reference when you said
-- when you were talking about. the different types of burns--

A. Um-h'n.

a. -~ .with Ms. Jobe, you indicated that there weére all
these different types of burns, and then the final category
was self-inflicted.

A, Um-h'm,

Q. and you said -- do you recall sdying in any of the
—-— in self-inflicted, any of those could really be
self-inflicted?

A, I think that's what T said; yes.

O Okay. So that's an accurate statement?

A, Yes, uh-huh.

0 A1l right. Troank you.

MS$. KIERNY: Court's brief indulgence. I'1l pass
the witness.
THE COURT: Redirect.
REDIRECT EXAMINATION
BY M5. JOBE:
Q. Mr. Peltier, as far as what Ms. Kierny was asking

you. about, she was talking to you essentially, detectives
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come. to you, tell you they're investigating a case and asking

you for your opinions, correct?

. Yes, um-h'm.
@. Are you looking, always trying to make something be

dbtse or have your conclusion be abuse or deliberate pour or

non-accidental?

A. Frequently, I call back and say it's accidental,
and in a numlber of cdses I've called back where the suspect
was in custody and told them that he needs to not, or she
heeds to not Be in custody betause it's 4 hundred percent
acecidental. So T guess, you can say I've been blamed for
letting people go, but I call them back, it's no big deal.

I -~ I called one persdon one time during the
recreatiéon and I said, you're on speakerphene because my

hands are in blue dye, and I've done this now elght or nine

‘times and it's always accidental, just the opposite of why

you've sent reports saying that he's in custody, and they put
him in custody because of medical or something. So I've let

people out -- well, I don't: let them out, but —-

Q. So —-
A, -— been respeonsible.
Q. == would it -- would it be fair to say as far as

your looking at the burn patterns --
A.  Um-h'm.

Q. -- and your conclusions; for you, you call it like
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you see it; would that We a fair statement?
A, T call it ~-
Q. Like you see it.
A. ‘OH, vyes, uh-huh, um~h "1

Q. So would you be~swayed'by a doctor's cpinion or a

-redical person's .opinion in your determinations of what did

or didn't happen with the burn patterns you see?
A, No, and fregueritly I'm arguing agalrnst the doctors.
o, Now, Ms. Kierny asked you about the information you

had about Mr, Mathews' statements of what nmay or may mot have

happened at the time these injuries weére sustained to Chance.

Do you recall her line of guéstioning?

A, Yes,

Q. Okay. Now, in reaching your conclusions and
rendering your opinions, do you solely rely on the story
provided by Mr. Mathews; mainly, he must have pulled the mug
off the edge and it fell on to the floor, or do you consider
other things or other possibilities of how the injuries may
have ogcurred?

A, I consigder all the possibilities I can come up
with. If it was -- 1if it_waSzpqured, spilled, held in the
hand, I try to come up with an explanation of how I think it
happened. But I try to consider, well, if it was just right
or if it was Murphy'’s law or Lf it was something, could they

be possible?
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those burn patterns?

A. N, I cannot.

Q. What if the cup happened to tip, as she saild, hit
the hottom, cup. tips over, hands are down; is that a
pasaibility?

A. No, the ~~ the patterns aren't consistent with a
cup.gcing sideways. I would expec? the burns fo bhe more
lateral, doing to the sides. I would expect not a very
smooth regular line. of demarcation. I would expect more

identical patterns. I would expect in that case that if you

put the hands side by side, you could show that it was one

continuous pattern. But if you're reaching and if they're
reaching up and it lands to side, even if it's just a -few
olinces of water with a2 standard -- I know thHat coffeée was

being made. 8o if it was an §, 10, 12-ounce cup, I would

expect then maybe it would miss the torso if he was reaching

out, but the feat are at the bottom, ard it's going to end up
on the floor.

Even more tragic, 1f they're wearing socks because
now it doesn't get to move away and cool. It's adbsorbed and.

held against the skin. 8o if it lands on the socks, the

burns would have been tragic. If it lands on bare feet, it's

fortunately not as bad.
Q. Okay. And fair to say if watér's travéling

approximately 35 inches by the time it gets to the feet, it
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may not burn the feet at all, depending?

A, Depending on the original temperature. If it truly
was 212, it will burn the feet.

Q. Okay. And you had talked -- you mentioned that
‘when Ms. Kierny was asking you guestions, What is the.
significance of the number 212 degrees Farenheit?

B, 212 1s boliling.

Q. Okay. And as far as your'training and experience,

if you know, the point in time where you turh the burner off,
boiling water, remove the pan from the burner, it starts to
cool down immediately, doesh't it?

2, It does, depending on the pan.

a. Okay. Now, Ms. Kierny asked you some questions and
you talked about -- she specifically was asking you about
inflicted -- self-inflicted versus, we'll say, not
self-inflicted injuries.

A, Okay.

. .Did-you'form-an_opinion in this ¢case if the
injuries to Chance Jacksper in any way cculd_possibly have
been self-inflicted by Chance himself?

A, T did.

Q. And what 1s your opinion, sir?

A. It did not. The -- the liguid was not in his
hands. It wasn't tipped over by him. It was done by somecne

else.
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Q. Now, the fact that Ms. Kierny asked you questions
that at least according to Mr. Mathews' version of the
events, he wasn't in the room, would it surprise. you —-- of .in
your. training and expérience, have you ever had a case where
a child's been intentionally burned and the person who's done
the burning does not themselves have any burns, marks on.
them?

MS, KIERNY: I'm going to object to talking about
other cases. That's not relevant to What“s'happened here.

THF COURT: Overruled:. You can answer.

THE WITNESS: Since I started doing this in 1981,
there's never been an accidental spot, mark, oops, on one
single caretaker, in any case, any of the countries, states,
jurisdictions I‘ve been in, not once.

BY MS. JOBE:

0. And fair to say the cases you've worked on; at
least. some of them in your opinion had been intentional
intlicted burns, correat?

A. Some of the cases that I've done_it1s-been an
intentional burn?

Q. Yes.

A. ©Oh, yes.

Q. And not one of those caretekers in your experience
has themselves been burned?

A. Never, ever.
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M&. JOBE: Pass the witness.

MS. KIERNY: HNo further questions.

THE, COURT: Ne recross? Okay. Thank you very much
for your testimony here today, sir.

THE WITNESS: Thank you, Your Honor.

THE COURT: You may step down. You're excused from
your subpoena. Thank you very much for being here.

THE WITNESS: Thank you, Your Honor.

THE COURT: During this recess, you'xe admonished
not to talk or converse amongst youiseives ar with anyone
else on any subject connected with this trial or read, watch
or listen to any report of or commentary on the trial ar any
person connected with this trial by any medium of
infermatior, includinig without limitation, newspapers,
television, the Internet or radio. Or form or express any
opinion on any subject connected with this trial until the
case is finally submitted to you. We'll be in recess for the
next 15 minutes.

THE MARSHAL: Thank you., All rise for the exiting
jury.

(Outside the presence of the jury}.

THE COURT: Anything outside the presence?

MS. KYERNY: Yes, Your Horor --

THE COQURT: .Sure.

MS. KIERNY: -- Jjust briefly. We would renew our
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motion not to exclude Dutch’'s testimony. As you've heard
from State's expert, Mr. Peltier -- Peltier, I keep getting
this wrong -- he used -~ he basically created scenarios and
would try to eliminate, vyou know, and he saw the burn and
worked backwards and tried to create that pattern from any
means that he could; accidental, non-accidental, and then he
-— that is how he developed his entire research.

That's essentially what butch did, except He ‘didn't

use the blue dye. Other than that, I mean, 1t seems to. be

very much the .same exact method that Dutch employed in this
tase. And we would need Dutch's testimony at this point., I
thirk that's the only way for us to establish our theory of
the case that this was an accident, becaise the State's
expert has indicated that there is no péssible way that it
could have spilled in the way that Dutch was ablé to recreate
the spill.

He would expect the burns -- he said that he would
expect the burns to be wmore lateral —-

‘THE COURT: Based on the patterns, right?

MS. KIERNY: There were -- right. Rased on --

THE COURT: Based on the patterns.

MS. KIERNY: =~ burn patterns.

THE TOURT: Right.

MS. KIERNY: He indicated that he doesn't see

thefe's any way to, you know, recreate that injury in the
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manner that I tried to describe. Dutch was actually able to

rin the ex —-- run that recreation, I think is the best way to
put it.  Experiment is probably the wrong word, And to find
tHose exact results that he said would be impossible to find.

So, I think theré's no way else for us to present
that. There are no witnesses that we can get that ovt of. 1
think we need to ecall Butch Johnsern in order to defend
Mr. Mathews adegquately.

M3. JOBE: Your Honor, the witness's testimony was
based on his training and extensive experience with respect
to burn patterns. A&nd the question has always been for our
witnesses is the burn pattern that Chance has consistent with
these different scenarios?

2nd so based on their expertise and based on their

testimony, the State's position is that's different and

Dr. Johnson. Dr. Johnson's just trying te create some sprt
of mechanism, wheibher it be intent-._ic_:_u_}a_i or accidental, where
this maybe possibly could have happened. I -would just
reiterate for the —- probably the fifth time at this point in
time, the videos provided by Dutch Johnson do not show the
cup being moved by the subject whose hands then get this pour
that he claims to be the similar pattern of what's in this
case.

‘End each every experiment that's been provided to

Verbatim Digital Reporting, LL.C ¢ 303-798-0890.
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said. And that's that if the mug were to spill from the left
to right, it would not create the kind of burm patterns that

we sée on Chance. But we know that's not true because we see
the pictures.

The presecutsor’s seen the pictures. I'm sure Your
Honor has seen the pilctures and --

THE COURT: You know what isn't trug?

MS. HOLIDAY: -~ in Mr. Johnson's Power Point.

It’s not true that it wouldn't match the pattern on Chance's
hands because when Dr. Johnson tipped over the mug --

THE COURT: He's not competent to testify abeut.
burn patterns, He's a biomechanical expert. I mean, that's
the difference. You have a burn expert testifying about burn
patterns and then yvou have a biomechanical that wants to come
in and testify about mevements, correct?

M5, HOLIDAY: Movements and burn patterns.

Dr. Johnson has experience with burns, as he'testified, with
liguids. &nd more importantly, he has medical training that
Mr. Peltier does not have, to leéarn mdre in-depth knowledge
apbout ‘the skin, the different layers of the skin, the way
that the skin reacts with the things around it. That's what
biomechanics is. The way the human body interacts with
things around it.

S0 burns, and burns on skin are Squarely'within

Dr. Johnsen's field. But it's so interesting that
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Dr. Johnson was able te¢ show that the exact pattern that we
see on Chance could result from a mug spilling from left to
right. We can see it. Mr. Peltier just testified that it
would not create that_pattern, but we can all see that it
would create that pattern because we have the pictures of
br. Johrison experiments.

So we all kpnow that what Mr. Peltier just said is

not atclitrate bedause Dr. Johnson was able to show that it's

he said is not accurate? The jury.

And more importantly, that's our theory of defense,
that's what He has a constituticnal right to present to the
jury, -and we can't present that in direct rebuttal to what
the State's expert testified to.

‘T mearn, obviously, since the beginning of this
case, we have said that not allowing our expert to testify
would c¢ripple our deferise for many reascns. Obviously, I
thoroughly briefed. it. Bul Your Honor, the more testimony we
hear from the State's experts, the more it becomes cleatr that
Dr. Johnson can provide an exact rebuttal to their testimony.
That's something that we can’'t provide because we're not
medical experts, and we can't testify. aAnd this is all stuff
that the jury will not get the benefit of hearing. That
deprives Mr, Mathews of his constitutional right to present

adequate defense.
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And agairn, the State now, if Dr. QOlson comes to
testify, theé State will have three experts testifying in this
case, three. &And we will have zero, Although, we have
presented an expert with aGEquate.qualifications.that will
testify to things squarely within his krnowledge that answer
questions in this case that the jury will have and that

directly rebut what State's expérts have testified to.

~That's why we're renewing our motion yet again, Your Honor.

M8, JOBE: If I could, Your Honor, because she
added some things I didn't address.

THE COURT: Sure.

MS. JOBE: A, the State takes issue with her
representing that State actually believes Dr. Johnson with
recreate some stenarig that would explain these injuries and
explain this situation. I'm not going to repeat the videos
and what I've seen, but my prior argument about the fact that
that cup moves: itself in each and every exXperiment he does is
absolute evidence he cannot do thatk.

Motwithstanding that, Dr. Johnson does not possess
the requisite gualifications or experience to discuss burn
patterns, to discuss how they -- anything about bhurn patterne
that Dr. Cetl and Mr. Peltier have discussed, They've
repeatedly tried to bootstrap Dr. Johnson's experience as a
--— in the Army or the Marine Corps, I forget which

specifically in treating first —— in first aid, for first aid
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preparing peoplé to try to kéep them alive to go to the

hospital. They try to bootstrap that repeatedly. And he

testified that there -~ he didn't have any specific training,

no specifie experience with respect to burn patterns and burn

injuries. And so for all those reasens, he's not qualified,

it's not helpful to the Jjury, and the State does not believe

what Ms., Holiday represented that we knew, which is that
Dr. Johnson .can provide something that replicdates this case.

THE COURT: Okay. At this time, the motion's
denied.

MS. HOLIDAY: Thank ycu, Your Honor.

THE CQURT: Thank you.

{Court recessed at 3:28 p.m, until 3:48 p.m.)
(Outside the presence of the jury)

MS. JOBE: Before we bring the jury back, can we
have a conversation?

THE COURT: Sure. Are we on? Okay.

(Pause in the. proceedings)

THE COURT: Okay. The record will feflect the
hearing's taking place outside the presence of the Jjury
panel.

M§. JOBE: Two thirngs, Your Henor. First, we have

a scheduling -- this is becoming our scheduling nightmare.
S0 we have detective DePalma here to testify, based on

playing the defendant's statement awd the reenactment vides,
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we don’t anticipate getting through DePalma before the end of
the day. But we've -ordered Cetl pack at 10:30, and I know

Cetl has a very‘tight schedule tomorrow because she}has to

see patients at the Southern Nevada Children's Assessment

Center, and she's been qratioUs-enough to get coverage for

those appointments tomorrow, but that's kind of where things

stand. So —-

THE COURT: And I was planhing on being dark
Friday, but T don't know how that's going to affect ws. 5o I
was going to try to see how today and tomorrow went.

MS. JOBE: Okay. ‘I mean, the alternate for DePalma
ig to stay until he gets done today.

THE COURT: Oh, you just want te stay uantil --
okay. I don't care.

MS. JOBE: I don't know what everybody's schedule
is that --

THE COURT: Well, it's not at %:00 o'clock at
night, right?

MS. JOBE: No, it won't be -- no, it won't be 9:00.

THE COURT: Okay.

MS. KIERNY: Well, T mean, the thing is it's -- we
have his statement and the recreation to play —-—

ME. JOBE: Sure.

MS. KIERNY: —- through him, which is probably

about an hour-and-a-half?

Verbalim Digitat Reporting, LLC 4 303-798-0890
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M5, JOBE: No.

MR. BURTON; Between the two of them?

MS. KIERNY: Between the Lwo?

THE COURT: If you want fo try to power through and
get the detective done, that's fine. Let's ge.

MS. JOBE: Okay, here's the other issue bhefore we
get te tomorrow, which is ——

THE COURT: Okay.

MS. JOBE: -- in Jasmin's testimony --

THE COURT: Yeah, because we got to get to that
doctor right at 10:30.

MS, JOBE: Right.

THE COURT: I see. Okav.

MS. JOBE: And during Jasmin's ftestimony, Your
Honor, they --—

THE COURT: TUh-huh.

MS. JOBE: -- elicited testimony from her about
this miraculous find of cocffee in the residence and that Ms.
Joanna Westmoreland was present, and it was at her direction
when all this happened. Mr. Burton and I did argue diligence

and phoned Ms. Westmoreland over the luasch hour, and we

believe her version of events is going to differ in some

material respects from Jasmin's testimony.
Now, this involves case CPS unity notes from that

day, and it involves a witness we had decided nbt to call

“Verbatif Digital Reporting, LLC ¢ 303-798-0850
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based on -- we weren't anticipating o ¢all based on our
pretrial and our information, but when they elicited that
through Ms. Holiday's leading questions, obviously, this
becomes a concern f£or State and -

THE COURT: Did you want to bring her in to testify
that that -- that's not what happened?

MS. JOBE: We will alsoc -- it will alse $she'll have
to look at her specific case nofe to make sure her” testimony
—— she has a mEmer-Qf'it, she did not review her case note
before our phone call.

THE COURT: Okay.

MS. JOBE: We kind of just called her on the fly,
dnd she has a specific memory of that event.

THE COURT: BAnd that's different from what Jasmin
testified?

MS. JOBE: In some material respects, yes.

THE COURT: Like what? Like how material, if you
want Lo bring her?

MS. JOBE: Like Jasmin came to her with the cdffee
and that the amount of coffee wasn't even the amount of
coffee that could have made a cup of coffee. That it was in
a napkin-ish type of a thing, and that it was days dfter the
event.

MS. HOLIDAY: I would ask if they plan to call her

that --

Verbatim Digital Reporting, LLC ¢ 303-788-0890
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THE COURT: You guys did it.

MS. HOLIDAY: Right.

THE COURT: I knew you were opening up something
with that coffee find,

MS, HOLIDAY: If they plan to call her, that we get
the notes pertaining to what she's going to testify to. Se if

she's only going 1o testify about this day in particular, we

on testifying about anything else regarding Jasmin's CPS case

or CPS at all, then we want, you know, the CPA records that

'THE COURT: Do you want to bring her in for anything
other than that?

MS. JOBE: ©No, Your Honor.

THE COURT: Ahd she had a specific recollection of
it not even having to go to the notes and review them?

MS, JOBE: Thdt's corregct. We called her blindly at
lunch on her cell;phone.

THE COURT: And does she bhelieve that she documented
it in: her notes?

MS. JORE: She would, it's her practice.

THE COURT: Okay. Will you make sure you get those
notes?

MS. JOBE: T will. If I have five minutes to send

an e-mail?

Verbatim Digital Repoiting, LLC ¢ 303-798-08%0
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THE COURT: GSure, sure. You can send the e-mail.

MS. JOBE: And --

THE COURT: You're probably going to have to provide
thoseé notes to the Court and then I can —-

MS. JOBE: T absolutely will.

THE COURT: —— turn them over to defense counsal.

MS. HOLIDAY: And we'll need a little time o review
them, of course. Obvicusly,

THE COURT: ©f course. [ was hoping maybe they
could get them today so we could give them to you.

MS. JOBE: Could we go off the record for this,
prlease?

THE COURT: Sure.

MS. JOBE: And can we approach?

THE COURT: Yeah.

MS. KIERNY: If it's that easy to get all of them,

let's just get all of them. The'judge.had already ordered all

‘of them.

MS. JOBE: Are we back on the record, Your Honor?

THE- COURT RECORDER: It's going to take_just one
moment becaase my computer's taking forever today. Sorry,
Your Honor. We'ré on the  record novw.

THE COURT: OQkay. The heéaring is continuing to take
place outside the presence of the jury panel. Is there

anything you want to add?

Verbatim Digital Reporting, LLC.4303-798-0890
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M5. HOLIDAY: Oh, for our side, Your Honor?

THE COURT: Uh-huh.

MS. HOLIDAY: We would just, as I stated, request
any notes that pertain to whatever the State is going to
present in the testimony of the witness, However, if it turns
out that Finding the one note that pertains to this very
specific toplc involves serting through all the CPS records
pertaining to this case, which we've already reguested and the
Court has already ordered, then I would ask, why not just get
all the-records? It"s something that the CGourt previously
srdered. It's something T thirk we're entitled to. It's
something that we shouldn’t have had to hunt down.

I mean, I understand part of the issue we've been
talking about with these CPS récords is that, you know, the
defense didn't say -~

THE COURT: You know, let me just say, did I --
because geperally what my practice ls with CPS records,
Because T do this a lot, is not Just automaktically order you
get them. I order that the District Attorney provide them to

me. T do an in camera review, and then I decide. I don't

always just give all the CPS records,

T listen to with a you have teo say and thenh I look
for exculpateory information or anything that I think could be
Brady material, but I don't just turn those CPS records over.

You're not entitled to them.

‘Verbatim Digital Repoerting, LLC ¢ 303-798-0830
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MS. HOLIDAY: ﬁight; andiz -

THE COURT: So I dom't think that was my court
order.

S, HOLIDAY: I agree —=

THE COURT: 5o now you're saying that I —- that's
not what I generally do. T don't jnst say, order the CPS
records.

MS. HOLIDAY: And T —— to clarify, Judge, I don't --
I certainly didn't think you ordered the records to be
produced to all parties. I -~

THE COURT: Okay.

MS. HOLIDAY: It was my understanding that Your
Honor crxdered the records just as you stated, to be produced
to you to review in caméra —-

THE COURT: And I told you I didn't get any records.

M3. HOLIDAY: That's correct, Your Honor. and the.
point I'm making is, you know, we've mentioned that this is
something that we could have asked about at calendar call if
we still didn't have them, we could have brought it up ahd
asked about it. But I believe that it is the District
Attorpey's or the State in general, the State's responsibility
if they're -—-

THE COURT: Why are we going through this again
because I said if you want a continnance, you really want me

to review those records; because, you know, that —— with that
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—- reviewing CPS récords is not a walk in the park either,

You know, you've got to sit down and you have £o, you know,

them. I don't know the stgnificance of these CPS records.
don't know that I could just review them in & -~ you know, I

get boxes sometimes, boxes. So, 1 dOQ‘t know.

have you to have blocks of time and you have to really review

T
1

pased on what I heaxd, I mean if this was heér only

cps contact, I wouldn't expect them to be in boxes, but I
don't know. Was this her only CPS contacl?

MS. JOBE: No, Your Honor, based on the testimony

THE COURT: Gkay.

M JOBE: ~- and the drgumént we had the other da
it is not.

THE COURT: Okay. So then it probably would come.
over in boxes then.

MS. HOLIDAY: Pertaining to this case, 1 think was

the Judge's order, that the CPS records wexe only ordered to

pe produced: to the judge pertaining to this case, no the her

other cases, from my understanding. ,

THE COURT: I know, but the bottom line is I don't
-- I mean, it sounds like you want me to stop the case 50 yo
can get these CPS records. I mean, I think if they're going
to bring that witness in, you're entitled to see those recor
from that day, no doubt about it.

g6 I'm going to order that. But I don't kiow, are
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you_asking me to stop the trial and order CPS to come here

with all these records and then give me an Oppoftuﬂity to
review them? Because I'm never -- you're never going to get

me to just turn over CPS records. I don’t think that -- T

don't think I can. That's not the law.
MS. HOLIDAY: WNo, I agree. I agree. I think -— 1

think it would be apprcpriate~f0r-rour Honor to review them in

camera first. My point is just that somecne's going to have

to go through the CPS records ro find the specific note, IL
it"s going to take time te do that, then perhaps, Your Honox
does have time to review them.

Someone else is going to be reviewing them to find
this note. Maybe in this case Your Hopor would have time to
review them, too.

M5, JGBE:r It 1is gaihg to be —-— I'm deing by best;
Your Honor.

THE COURT: Okay.

MS., JOBE: The Ffact of the matter is we've had this

discussien. They chose ko go forward with this trial having

met with me in my office on Friday before we started tridl,

knowing the DFS records had not been attained and turned over
to Your Honor, which I have apologized for .on behalf of State.
I am sorry that that happened.

They made the strategic decision to push forward

with this court trial without those records. The only reasgon

Veibatim Digital Reporting, {LC ¢ 303-798-0890
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we are getting into this witpess and getting into this
information is because they chose te open the door. 8o
clearly, they had somé information relating to Child
Frotective Services investigation and what happened with this
investigator that the State was unavare af, because State does
not have those records in its possession, becalse they are
protected records; they have to be obtained by court order.
And the fact of the matter is, the fact that Ms.
Holiday is standing here trying to make a change in this case,
or why don't we just get all these records because I have
contacts and I'm tZying to expedite this for the Court is 50
beyond offensive to me at this point in time, I have no words
to go with how eoffensive it. is that she's now trying to
exploit the fact that the State's doing its best to comply

with the court order for something they opened the doer te

today.

So I'm not going te explain the process to Ms.
Holiday of How that works and what they have to go through éand
what the system looks like. 1f Your Honor wishes me to, I'll
be happy to do 'so. But the fact of thée matfer is, it will not
be a ¢riminal deputy going through these records. It will be
someone. who directly represents the Department of Family
Services. 1 will be happy to get that note.

THE COURT: I Krow what -= I know what. the process

because I get them all the time.
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MS, JOBE: -- and turn it over to you.
THE COURT: And I krow —-- 1 know how they -— 1 know

‘how they arrive so I know what has to be done. If these

" records come’ to the coutrthouse I'1ll review them. Okav?

That's what I can tell you., I'm not goingzto stop the trial
and order a bunch of records be delivered.
But if that witness is going to testify, at least

the records from that day have to bé turned over to the

defense.

M5, JOBE: 1 agree,

THE COURT: Is your witness here?

M&. JOBE: He is, Your Honor.

THE COURT: Okay. We can start,

MS. JOBE: Can I send this e-mail really guick,
please?

THE COURT: ©h, yeah. Sure, go ahead.
{Pause in the: proceedings)

THE MARSHAL: -Judge, how late are we going to go?

THE COURT: I don't know.

THE MARSHAL: Bécause —-

THE COURT: Until we get our witness done.

THE MARSHAL: Well, it's just because if we're going
to be here affer 6:00, I have to get special tickets for the
gdarage to open up.

THE COURT: Well, can I let you know at -5:307 Thank
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THE COURT: We can bring -- did you get that e-mail

off?
MS., JOBE: T .did.
THE COURT: Okay. 211 right, we cah bring them in.
THE MARSHAL: All rise for the entering jury,
please.

{In the presence of the jury).

THE COURT: Does the State stipulate to the presence

of the jury panel?
M5. JOBE: Yes, Your Homor.
THE COQURT: Defense?
THE MARSHAL: Thank you, please be seated.
¥MS . HOLIDAY: Yes, Your Honer.
THE CQURT: You may call your next witness.
MS. JOBE: State calls Phil DePalma.
THE MARSHAL: I'm sorry?
MS. JOBE: Phil DePalma.

PHILIP DEPALMA, STATES WITNESS, SWORN

THE CLERK: Thank you, please be seated. Could you

please state and spé€ll your name for the record.

THE WITNESS: Philip DePalma, P-h-i-l-i-p. DePalma,

Verbatim Digital Reporting, LLC ¢ 303-798-0800
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D-g-p-a-l-~m-a.
THE CLERK: Thank you.
MS. JOBE: May I proceed, Your Honor,
THE COURT: You may-
DIRECT EXAMINATION
BY M$5. JOBE:
Q. Mr. DePalma, what is your occupatien?
A, T'm & pelice officer with the las Vegas Metropelitan
Police Department.
g, How long have you been employed by the Lzs Vegas

Metropolitan Pdlice Department?

: 20-and~a-half years.

Q. What is yodr current assignment, sir?

A. I'ma detective with the Abuse and Neglect Detail.
Q. How long have yow been in that detail?

A, Total akout three years.

Q. What training énd experience do you have to be on
the Abuse and Neglect Detail?

A, Fxtensive. Interview, interrOgatiDn~claSSes, death
investigation classes, forensic interviewing classes, along
with. search warrant execution, search and seizure classes, s
on and so foerth.

Q. Prioy to becoming-a.abuse.and neglect detective,
what was your assignment with Metro?

A, 1 was algo a detective with the robbery detail for

Varbatim Digital Reporting, LLC¢ 303-798-0890
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about a year—and-a-half. 2 deteétive with the violent crimes

seetien for abont a year-and-a-half. 1 was a narcetics

detective for three years, and I also did about 30 days in
homicide and 60 days in missing persons.
Q. Now, as part of your tkainingﬂand experience as. an

abuse and neglect detective, do you go to conferences and

trainings with respect to dinjuries te children?

A ¥és, I do.

G. and do they also train you about how to inveStigate
injuries to children to make the appropriate determinations
for purposes. of ‘police investigation?

A, Yes, they do.

Q. And generally speaking, what are your duties and
responsibilities as a abuse and neglect detective?

A, Respond td rot only child, but elderly abuse,
neglect, endangerment cases. ALl child deaths. Especially we
respond immediately to a substantial bodily injury to elder
and to children if it's suspicious in nature. Sulcides
involving children as well.

0. So fair to say you're called te respond to all those
different type scenarios and then have you to conduct. an
investigation t¢ kind of figure out what's going on; 1s that
fair?

A, Correct.

Q. Approximately, how many investigations have you done

Verbatim Digital Reporting, LLC 4 303-798-0890
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as arn abuse neglect detective?

A, We average close to a hundred cases per year per
detective. And so I would assume close LO 300 cases that I've
nandied or -at least that came across my desk, whether they're

clogsed or there -- an or was made 1s a different story, but

close to 300 that L've laid my eves on, maybe mMOTE.

+

. And that takes me to my next question, Detective.
Do. you -~ do the cases you investigate, do they always result
in criminal proceedings?

A, Ne, they don't.

Q. And is part of your duties angd responsibilities for
investigative purposes; at least to make a determination if
the matter should be submitted te the District Attorney's
Office to determine if criminal proceedings should be filed?

K.  That's correct.

0. And do you submit te the District Attorney's Office
once your investigation's complete; would that be fair?

A, Yes, that's accurate.

Q. And what types of -- specifically with respect to
cises involving child abuse or neglect, what types of things
da you look for or do as part of yeur investigation?

A. Well, having kids myself and knowing -- knowing or
learning and seeing anhd reading a lot of cases that come
across; we uhderstand there's a lot of accidents that happened

in the home, ocutside of the home. Some things may be even
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neglectful in nature, however it doesn't rise to a criminal
charge, so to speak. So there are times when —-- wheh we
strike up a report that was filed or an allegation that was
made as an either accident or just never happened.

Q. and who do you speak with or what are the steps of
vour investigative process to reach your investigative
conclusions?

A. On each imvestigation we conduct interviews, first
and foremost. We speak with the caretakers of the person,
whether it's a child or whether it's an elder. If it's -- if
the elder does not have a family member caring for them; we —-
Wwe speak with the person that's —— that is in the complete
control and care of that elder. Same with the -- the child.

8Sometimes it's difficult to talk te a child becaiise

they're tbo young and they dori't conmunicate. And when

they're too young and they can't communicate, that's when we

Have to rely on the people that are caring for that child. TWe
have to cgnduct interviews. So. that's First and foremdst.

Q. So would it be fair to say when you're dealing with
a case with a child who can't communicate or at least relay te
you the events in what happened, is it your duty to
investigate all. the surrounding factis and ¢ircumstances and
kind of figure out what happened as best as you can?

A. Yes, it is. From interviews to the medical

professionals, we often deal with medical professionals as
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well.

Q. and is there a protocol for age range of kids as far
as being interviewed or relaying information or obtaining
information from them?

A. There's not a particular age. It's basically, the

level of competence for that child, what level they are as far

as being able to communicate, understanding the difference

between right and wrong, good and bad. And that's why you get
forensically trained. But normally, it’s -around the

three-year—-old range in a child., Three and under are wery

difficult to talk -- to talk to. Sometimes even goes up to

fpour—and-a-half years of age, depending on that person's

level,
0. Okay. And Have you received at least some training
and experience with respect to -- in reviewing children and

kind of making that assessment of you can even interview a

child about what happened?

A Yes, 1 was.

Q. Now, on January 5Sth of 2016, were you assigned as a
lead detective to investigate a concern related to burns on a
child under Las Vegas Metropolitan Police Department event
number 160105-15527?

AL Yes I wWas.

Q. And if you could tell the ladies and gentlemen of

the jury who waS'the~named victim at least that you were
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investigating?

Z. It was a. Chance Jacksper-ﬂasithe little boey.

0. And how did this call cope in, ‘at least as far as
you're aware?

A, We received a phone c¢all at eur office from the

 patrol officers that were responded to Sunrise Hospital. They

were there to make a report for a child abuse neglect report,
and the explanation of the injuries they felt —- the staff

felt it didn't match. 5o in returm, our patrol officers

aren't to investigate further. They're to contact us. 5o -we

were at our office, and what they call it when you're working
is a same—day response.

and I was next up, out of all the detectives and

investigators in my unit, I was the next person up to take

lead on a case during a same-day.

0. Now, just because you're the lead detective, arg you
the only detective who responds: and participates in the
investigation?

&. No, they don't.

9. All right. B&nd as far as this process that you have

described with the patrol officer calling your detail and

providing information, is trhat standard for these calls?

& Yes, it's standard.

0. And then fair to say the detective who takes the

call from patroi essentially makes the determination to go out
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and continue investigating or wait until another day or
something else?

A. Yes. It -all depends on the -- the severity ol the
-~ the ingident. The severity of the injury te the child,
whether or not it's going to fit our criteria for a same-day
response or if it's something that we can follow up the next
davy.

0. And I believe you testified that in this case it was
considered what you call a same-day?

A. That's correct.

0. So when -the call comes in, it's determined to be a
samg~day, what Happens?

A. Sp myself, my partner, whe is my secondary,
Detective, I believe, it was Detective. Grivas, and my sergeant
responded to Sunrise Hespital, along with anpother detecgtive
becsause he was new in the unit. And he's the one who actually
took the phone call because he's what they call a bucket
person., That's the individual, the detective — and it gels
prassed arcund each day -- who actually takes -- fields calls

from patrol cfficers and from the public who have questions or

-want to make a report for assistance.

He took the call, and he got all -- gathered all the
infermation and pIQSEnted that to myself and the sergeant. So
it was actually three detectives and a sergeant that went out

to the hospital that day.
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Q. &hd this detective bucket, would that have been
Detective Santarossa?
A. That's correct.

0. all right. So you all go out to Sunrise Hospital,

COYrect?
A, Yeg.
Q. And what .do you do when you first arrive?

A. The first thing we do is we get to -- we -- I go to
trhe nuise's station or try to make contact with the deoétor.
Tf that individual's too busy or if they're making rounds, T
find out which_ropm the vigtim is in and I like to go see the
victim,

In this case, I did get a chance te see Chance. I
forgot which roem it was in, but it was all the way to the
back and left. And I don't know which number it was, but it
was right by the double doors and Chance was sit not guilty
there with his mother, Jasmin, and he was very upset. End I
Helieve, Doriovine Mathews was standing right cutside the door
when we first arrived.

Q. Did you have any <¢ontact with Officer Bethard, when
you arrived at the hospital?

A, Yes, briefly we did. Yes..

Q. And what is the purpose of that interaction with
Qfficer Bethard?

A, To basically get any statements that were -- were
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given to him when He responded to see if —— if the victim
would make any statements, .1f the parents made any statements,
what he gathered as a preliminary investigation and oftentimes
the patrol officer, if they don't know, they may look to us
for guidance as far as what type of report they want to list
in the incident.

0. Now, as far as this specific incident and your
conversation with Bethard, without telling me what Officer
Bethard said, did you obtain any information from Officer
Bethard, that he had spoken with the victim about what had
happened?

A. The victim, he wasn't able to speak with.

Q. and in this specific case, did you try to speak with
Chance to find oubt what happened from Chance's perspective?

A. I did.

o How did you engage Chanca?

‘A, Well, on site from him seeing me, he immediately
started to cry. He was —— hHe was Very upset and gcared., His
mother immediately told me that he's just scared of other
pecple,

Q. ‘Okay. And wére ybu able to engage Chance in any
other respects?

A I -— I tried to -- to calm him down with my charm
and -- afid -- but it really didn't work. He was pretty upset.

Q. Okay. Se did you ever have a chance to speak —- an
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opportunity -- since his name is chance —- to speak with

Chance about what happened?

A. I had a second opportunity when T -- 1. saw Chance at
a doctor's appointmént at UMC. Again, he wasn't very
caikative. He was playing and deimg his own thing. 1T tried
-- I tried making small talk with him to see if T can engage
in convéersation, and it ~—_it wasn't —-- 1t wasn't happening,

0. Fair to say you’'re neot going to take a two. almost
three-year-old child into a room and force them Te try to have
a conversation with you?

Al That's c-ori:ec;t .

¢. All right. Now, you indicated Jasmin, the child's

mother, was in the room, correct?

A Yes.

gd. and an individuazl, Donovine Mathews, was outside the
room?

A, Yes.

Q. Okay. Do you see Donovine Mathews in court?

A, 1 do.

Q. Would you please identify him and something that
sets him apart from everybody élse?
A. He's sitting at this time in between two female
attorneys wearing a white shirt and a blue tie.
MS. JOBE: For the record, identifying the

defendant.
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THE CQURT: 8o reflected.

BY MS. JOBE:

Q. Now, you said there were four of you at Sunrise
Hospital, correct?

A. Yes.

a. ze as fdr as the tasks of the investigation are
concerned, it was kind of & division of labor?

B, Yes, yeu can say that.

O. And what was everybody's responsibility?

L. The lead detective's responsibility is to take lead

with the investigation and direct who they want sitting in the
interview with myself, and who I want to interview, who I

choose that -- to interview, &nd T direct the other two to

interview the other people., ©Or if there are anybody else --

Q. In this case -~

A. -~ that's my job.

0. Sorry, Officer —- or Detective. In this case, who
did you interview?

A. So I interviewed Donovine Mathews with myself and
Detective Santarossa, I took hHim with mé;

Q. and where did you interview him?

A. It's called a quiet room in Sunrise. It's & small
1ittle rdom, very tiny with a -— a few chairs in it.

Q. and if you know, what were Detective Grivas and

Sergeant -- the Sergeant doing while you were speaking with
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the defendant?

A, They were Iinterviewing the mother;, Jasmin, in the

same room where Chance was.

G.  Okay. So it sounds like Jasmin and the defendant
is that
fair?
A, That is fair.
Q. all right. And as far as your interview with the
defendant, you said it was in the gquiet room, correct?
A Yes.
Was he detained?
No.

Was he free to leave?

Q

4

Q

B, Yes.
0 pid he have to go with you for that interview?
B No.

o} Pid he go willingly to the guiet room?

A

Yes, he did.
Q. Did you explain he's free to leave, he's not under
arrest -—-
A, Yes, I did.
Q- -- all these things? And at the point in time where
you're speaking with the defendant, what's the purpose of this
interview?

B. T was in a fact~finding mode. I was strictly there
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to find out what happened to this little boy.

0. At that point in time, when you're in fact-finding
mode, had you had an opportunity to observe the injuries to
Chanice?

A. I did. He —— when I first walked in, he had gauze
dressing of Both his hards. And they vere -— they were trying
to change them -- change the -- the —— the gauze. And we did

have ID respond, and I'm not quite positive if they responded

so I was able to see some of the injuries on Chance

with the gauze areund it, and when they were taking the
bandages off;, asg hysterical as he was, I was able to see the
injuries on -- an his hands.

0. Showing you what's been admitted as State’'s 3, do
you recoghize the individual in that pilcture?

A, Yes, I do.

Q. Who do you recognize that to be?

A. That's Chance Jacksper,

Q. 2nd was -- as far ds youw know, was this a photograph
that was taken at Sunrise Hospital on January S5th of 20162

A, Yes, it was.

Q. Okay: And it appears -- fair to say it appears his
hands are wrapped with gauze?

A. Yes.

. Is that what you were discussing about he had gauze
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1 Qs And what's a P number?
2 Z. P5297D. That's how we sign our —— for sur —- Qur

3| personnel numbgr -~

4 Q.  Okay, so --
5 AL -- and our ‘initials.
6| Q. -- every Metro employee hds a unigue personnel

7t nunmber assidgned to them?

8 A. That's correct.
9 0. And that's yours?
10 A. Yes, it is.
11 o B1l right. And the date is 1/9/17; is that

12| accurate?

13 A, Yes, it is.

14 0. Okay. And you —-- did you sign that after you

151 listened te the entire recording?

16 A, Yes,

17 Q. Okay. And as far as you listened te this recording,
18| was that the interview we're speaking ¢f that you had with the
19| defendant on January 5th of 201672

20 A, Yes,

21 MS. JOBE: I'd move for the admission of State's

22 | Proposed 1.

23 MS. HOLIDAY: Yo objection.
24 THE COURT: It's admitted.
25 (State's Exhibit 1 admitted)
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MS. JOBE: and Your Honor, the State moves ito
publish this.
THE COURT: You may.

MS. JORE: For the record, we've prepared

transcripts to hand out to the members of the jury only while

it is being played.
THE COURT: -Okay. Officer Hawkes will hand the
transcripts te the members of the jury.
MS. JOBE: I'm probably going to need Officer
Hawkes' assistance with my computer as well.
THE COURT: And do you have a copy for the Court?
Well, I'11 have it marked.
MS. JOBE: May I approach, Your Honor?
THR COURT: Sure. Thank you. It will be mashed as
next in line, Number 5.
THE CLERK: 5.
(Pause in the proceedings)
‘MS. JOBE: Thank you, Officer Hawkes.
(Recorded Interview played) .
BY M3. JOBE:
Q. So Detective DePalma, that ilnterview finishes and
what happens?
A. He walks out of the room, and I meet up with my
Sergeant and Detective Grivas &t the nurse's station.

Q. While you were still at Bunrise Hospital, did you
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have the chance to speak with the treating physiciarn,
Dr. Olson?

A, Yes, briefly.

Q. aAnd I believe, based on your earlier testimony,
that's kind of part of yeour protocol. when iﬂvestigating-a
child abuse case; is that fair?

A, Yes.

Q. And without telling me what Dr. Olson ssaid, your
conversation with Dr. Olson, did that kind of influence your
next -steps in the direction of youf investigation?

A, In a Way, Yes.

Q. Okay. And as far as you know, the report and the
faot you were even at the hospital conducting that
investigation was a result Qf'aicalligenerated from the
Hospital; is that correch?

Al Yes.

. Okay. WNow, after you complete this interview, speak
with the doctor, what's the next step.bf'your investigation?

A T asked Donoviné if he would be willing to do a,
what we call a reenactment, Joing through the motions on video
inside the apartment to show exactly how Chance got'burned;

gd. And did he, in fact, -agree to do that?

A Yes, he did.

S Okay. And was that doné the same day?

A

Yes, it was.
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How did he get back to the residence?

Q

S I. drove him.

C Why digd you drive him?
&

He didn't have transportation. I'm not going to let

him walk.

Q. Fair to say he wasn't under arrest?
A. That -- that's correct, he was not under arrest.
Q. And yoéu went back te the residence because he was

willing to go?

A. Yes.

a. A1l right. &nd was that 1029 Lisben Avenue,
Apartment 5, Las VEgas,_CIark County, Nevada?

A Yes, it was.

Q. How —— wheén you went —- when the defendant went back
with you willingly, how did you gain access to the inside of
the: apartnent?

A, By way of key.

Q. Was that key from elther Dongvine or Jasmin?
A. That was from Jasmin.
Q. And as far as you knew during your investigation,

they left to go to the hHospital that morning until you went

A We were under the impression that it was locked

because they were at the hospital the entire time, and there
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was no other roommates or anyche-that-had‘access-to that

apartmert per Jasmin.

Q. and when you went in with Donovine, did he make any
stateéments or expressions like oh, my gosh, somecne’'s been
here or if anything had been amiss?

A, No, he did not.

Q. Now, when you -= before you came. to court today, you
had the chance to look through the State's Exhibits 1 through
76; is that acecurate?

A. Yes,

Q. And those appear to be fair and accurate copies of
the photegraphs in this case, correct?

A Yes.

g. All right. And some of the photographs are from the

residence; is that fair?

A. That's correct.

Q. Showing you 32, State's 3Z. What is that?

A. That's the. number ¢f the apartment.

Q. So it's the outside --

A. Placard.

Q. —=- the number of the apaftment?

A, Yes, the outside of the apartment.

Q. all right. Now, as far as the irivestigative steps:

go, you said you went back té the residence to do a

reenactment, and a reenactment was done; is that dccurate?
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i, Yeg.

Q. And chviously, WE'haVEJphotoqraphs_from'the
residence. Who tobk the photcgraphs as far as you know?

A.  Our CSA investigators.

Q. All right. And as far as you know, OL a3 far as you
recall, were the photographs by the CSA done before the
reenactment?

A, I believe they were done before the reenactment,
ves.

0. And is that the practice, to kind of preserve it and
make sure nothing's changed when the plictographs are taken?

A. Correct. We —— we don't want to disturb. We want
to photograph the scene as it was before we start moving
things around and searching the ‘residence or having the
opportunity in a reenactment for sémecne to move something.

0. and though you had permissien to be at thée k029
Lisbon Avenue, No. 5 address, did you or someone within your
unit that you weré working with, obtaln a search warrant for
the residence for January Oth, 20167

A Yes, we did obtain a search warrant. It was

Detective Saﬁ%aIOSSa.that was the author of the search

‘warrant, and he got authorization for that telephonic search

warrant of the sesidence.
Q. Now showing you what's beérn admitted as State's 33.

What 4s that?
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A That's the view of the kitchen. After you walk in,

fhe door is on the left. As you walk in, you turn left, and

that's what you see.

0. Okay. And if you could mark for the ladies and the

gentiemen of the jury where the door is. If you mark your

screen, it will 'show up. And so do you walk into the kitchen

cr do wou walk into the living?

A, You actially walk into the living room. It's
carpeted where you walk in.

Q. All zight. And do you -- or what was the type of

flpooring that was in the kitchen?

A, Tinoleum.
C. You a chance to walk on the linoleum, correct?
i Yes,

. Bs far as you could tell, was it a Hard surface; a

soft surface or something else?

A It's somewhat hard.

Q. and. your testimoriy is that whén the pictures were
taken, n@thing had been disturbed in the apartment; is that
fair?

A. Right there, no, nothing was disturbed.

Q. Now showing you State’s: 34. Is that just a close-up

of the —-- at least a closer photograph of the stove and the

counter?

A, That's correct.
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sink?

sink or twe double sink; double-sided.

gentlemen of the jury. S22 that black.mug.game up?

used to start preparing his coffee.

‘that ecorrect?

213

g, And some of these things comg up during the
reenactnent, is that fair?

A Yes.

¢. All right. And we'll get to that. 35, it's the

A, That's correct.
Q. And is there anything significant about the sink

that came up duririg your investigation or any -contents of the
A, Just the black mug on the left part. of the two-tier
0. 1f you could please mark for the ladies and the

A. That's correct.
Q. And what was the significance of that black mag?

A. Mr. Mathews stated that that was the mug that he

0. Okay. And as we heard in the interview, it was the

boiling of the water and he poured the hot water in a mug; is

a. That's correct.

Q. And so that's the mug he identified he put the water
in?

A, Yes.

Q. Showing you State's 40. 1'm sorry, I forgot I
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zoomad 1in. Is-that just a closer picture of the mug as it was
found in the sink?

A, Yes,

Q. And then showing you State’s 41. At some point, did
the CSA take the mug out of the sink to photograph it?

A, Yes, they did,

Q. And did you ever find out what the -- it looks like
there's some debris on the cup. Is that fair?

A, Yes. 1 asked .about that,

Q. And did Mr. Mathews explain to you what that was

A Yes. He said it was a spread that he makes.
oF Okay. And how does he make the spread?

A, They usually make a spread with -- with hot water,

and they crush up food particles tfo make a spread.

Q. Okay. Showing you State's 42, What is that a
photograph of?

A. That's the insgide of the mug from tdp locking down.

o. The same mug we've been looking al?

A.  Same mug.

n. ALl right. And in the reenactment video, did ~= or
at least when you were at the residence, did Donovine tell you
where the pot was that he had been boiling the water in?

A, Yes, he did.

0. And where was that?
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A, Tt was located on the stove.

Q. Okay. Correct me if I'm wrong, Detective, in the
interview didn't he say it was located in the sink?

A. Yes, he did.

0. Okay. But your testimony is at least when you went
to the residence, heé indicated it was on the stove?

A, Yes.

o0 Okay. And do you see the pot that he indicated he
boiled water in on the stove --

AL Yas,

Q. -- in that photo?

0 Yes, I do.

2. 'WouleYOu please point it out. for the ladies ‘and
gentlemen of the jury? When you saw the pot on the stove,
when you all wernt in, were there any contents in that pot?

A. No, there was not.

. Showing'you.gtateis 4%, 1Is that just .a closer
picture of the inside of that pot?

A, Yes, it is.

Q. Okay. Aand is it -- when these photographs were
taken, had anything been poured into or dumped out of the pot
at this point in time?

A. No .

Q. Showing you State's 4¢, What is that?

A. That's a picture of the counter where he said he
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1| placed the mug.
2 Q. And did he, in fdot, at apy point: in time, show you
3| where an the counter -- apprOXiMatély; where on the counter he.

4t placed the mug?

5 A. During the reenactment, yes.

6 @. Tt would be fair to say it was approximately there?
7 A Exactly.

8 ‘0. MNow, there was a series of photographs of the

9| cupboards in the apartment; is that fair?

10 A Yés:

11 Q. Showing'you.State's 47, That appears to be an

12| overall of the cupboards above the stove; is that falr?

13 A. Yes, it is.

14 Q. And then it looks like individual photographs were

15! taken of the cupboards; is that correct?

16 A. Yes.
17 fol Why was that?
18 A. Just to show -— we normally, whén we have a search

19} warrant invelving a child, we open up all the cabinets, and
20| the refrigerator, the freezer, to show if there's food in the
21| residence, if -- if there's anything that’'s -- maybe. that can
22| endanger a child, and -of coeurse, in this instant -~ this

23] incident, we want to see 1f there was any coffee in the.

24| cupboards as well.

25 G- ‘WMow, in Mr. Mathews' interview we just listened to,
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he -- did he give you a specific description of the coffes or

what the coffee was contained in?

A, He said it was Folgers or Folgers with & -- he
described the color beinqg green, & green cap possibly.

Q. ALYl right. And showing you State's 53, is that a
picture of the cupbeard over the sink area®

A, vyes. That looks like the cupboard to the left of
the sink.

Q. Okay. A&nd it appears there are some Cups or

contents in this cupboard; is that fair?

A ¥es.

0. And T hate to be so deétailed with the questions, but
were any'othhese cups added or remdved or disturbed before
this pleture was taken?

A, No.

Q. and then up here is showing you State's 54; &dre also
photographs taken ef the —= 53, items below the stove below
the counter; is that correct?

A, Yes.

Q. Okay, ©56. Aand then you also indicated the freezer,
correct, and the fridge?

A, That's correct.

g. Showing you 57. And then fair to say there's a
series of ¢lose-up photos of the contents of the fridge and

the freezer:; is that correct?
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. Yes.

Q. When you were there -- well, let me ask you this,
when you first walked into the apartment, when it had just
been opened up, did you -— were there .any distinct smells that
yow réecall?

A. Mo .

Q. Any smell of a dirty diaper or aﬁything 1ike that

near the door?

. No.
Q. And yoéu indicated youw have children; correct?
A. I do.

Q. So are you familiar with the smell of a dirty

diaper?

A, Unfortunately, I am, and becauwse of this job, I've
gone -- go in numerous residences, so I'm familiar with the
smell .

Q. All right. Now, after you get done in the kitchen,

46 you go to a different location in the residence or with the

CSA to continue taking pictires?

A, Yes, the bathrcom and the other bedrocms.

Q. And in the -- showlng you State's 67, 1s that the
bathroom, Detective?

A. Yes, it is.

Q. and then fair to say there are other close-ups of

the diffefeﬂt.pbrtions-ofrthe_bathrgom; ig that corrsct?
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AJ. Yes.

Q. Ukay:. At some point in time, did you -- while you
were at the residence, did you locate any of the elothing that
Chance was wearing during the events?

A. Yes, 1 did.

Q. Where was that located in the residence?

A, T located the shirt that he said he toock off irn the

pathroom. Tt was .in the —- in the bedroom. I believe 1t was

Jasmin's bedroom.

Q. Okay. Let me make sure T understand. You sald the
shirt that he said he took off. Whe said he took off?

A. Donovine said he stripped Chance of all the -- all
of his clothes, and he was wearing a black super heio t-shirt.

Q. Okay. And did the defendant tell you wheré in the
household he stripped Chance of his clothes?

A. ‘He saild the bathroom.

o Okay. And you said that a shirt was found in a
bedroom?

A Tt was found in the -- Jasmin's bedroom.

Q.  Okay. Showing_you State's 73. What's in that

photo?

A. That's the t-shirt inside cut on top of a plastic

three-tler bin.

©. Okay. Is that the condition and the location of the

t-shirt where it was found?
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9. Okay. And showing you State's 75, is that

essentially the t-shirt was turned inside out to see what it

was?
A. Yes.

Q. All right. But was +hat t-shirt selected because

you were directed to it and $+5ld that was what Chance had been

wearing?

A, They -- they said it was a super hero -- black super
here shirt and when we located it, yes, we assumed that it was
that. And then we asked Donoving if that was. the shirt and he
said ves.

0. Okay. So he confirmed that was the shirt?

A, Yes.

Q. Now, during the course ol the C5A being present;
were measurements taken of the counter?

&, Yes.

<. Okéy. Showing yon State's £3. Why wara
measurements taken of the counter?

K. We wanted to see how high the couriter was in
relation to how tall Chance was.

Q. Fair to say you still had some additional
investigation to do affer this day; is that fair?

A. Absolutely.

Q. pid you have a chance to watch the reenactment video
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before coming to court teday?

A. Yes, I did.
Q. And. as with the interview we just listened to, when
did you have the
chance to sign, put your initials and the date?
A, Yes, I did.

MS. JOBE: Showing defense counsel State's Proposed
2. May I approach, Your Honor?

THE COURT: You may.
BY MR. BURTON:

Q. Detective, do you recognize State's Propased 27

-

Yeg, 1 do.

Q. What do you recognize that to be?

2 The reenactment videe on a £D with my initials, with
my P number, personnel number, and the date, 1/% of '17.

Q. And i that your signature and -- or your initials

and the date from when you watched this reenactment video?

A, Yes.

0. And when you watched 1t, was that a fair and
accurate copy of the reenactment done with the defendant at
1029 Lisbon on January Sth of 2016?

A, Yes, it was,

0. Now, what is the purpose of a reéenactment video?

A. Basically, to get a -- we often do it to get &

better feel of the incident that teok place. We hope to get
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‘the person that wasg there witnessing it or the person involved

in the incident work at regular speed. and oftentimes we —-

we take that video and we show our medical profeSSionals.

Often in broken bones or burns or any kind of

co-sleeps where there's some death to a child; w&g'll do a

reenactment just te show the medical professionals what they
said happened, and if that explanation would match the injury
to that child.

0. 2nd so when you're doing a réenactment video with

comeone, is this still part of the fact-finding ipvestligation?

AL Yes.
0.  And when the reeénactment video is dgne, I guess,

what's the process? Do you kind of dsk them questions as this

goes or do you let them explain it to you and then ask

questions? What's the procedure?

A. Sure, yes, we inform them that they're going to be
going on tape. I go on tape. Usually, the lead detective
goeg on tape. There's a canmeraman, he's nsually znothew
detective. And we talk intg the camera basically giving the
date and the time or where we're at and what we're going to
do. We explain it so -- so they can -- everybody -cau
understand why we're there and what we're there for Basically
anid -— and if there's any questions that may arise during that
reenactment, we can use that as a taped statement, so to

speak.
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MS. JOBE: I'd move for the admission of State's
Proposed 2.

MS. KIERNY: No exhibit.

THE COURT: It's admitted.

{State's Exhibit 2 admitted) .

MS., KIERNY: I meéan, no -- no objection. But Your
Honor, may we approach briefly?

THE COURT: Sure.

(Bench conference begins).

MS. KIFRNY: I know earlier we indicated we could
probably gét through the detective's entire testimony, but
rhen we remembered that they had said- they wanted to get into
some jail calls. We got those jail gdlls Friday and we
unfcrtunately, have not had a chance to listen to them.

30 we're probably not geling to be able to finish him
today or get into the jail calls --

THE COURT: Oh, we're going to finish him. We're
going to keep going.

MS. KIERNY: We haven't had a chance £o review those
jail calls.

THE COURT: And you knew this withess would -=
you'!re not prepared for this withess?

MS. KIERNY: Well, we didn't know until today that
the jail calls were coming in, that they were going to seek to

admit them. We didn't know that he was goind to complete his
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testimony today.

MS. JOBE: We're ret seeking to admit the jail
calls. The statement made when we provided the Jall calls on
Friday was we don’t plan on admitting them unléss something
comes up, and of course, everything that's come up (iﬁaudible)
the cross—examination of Jasmin Cathcart.

MS. HOLIDAY: The one last thing I would add is that
we redguested the jail calls when we filed our original
discovery motien. Do I belleve that was one of the items that
the Coburt ordéred, and they weren't produced to us until.
Friday. Seo T would say that they shduld.hot.be-allOWQd'in,
alse, as the result of late discovery.

THE COURT: Well, it's because wa're not prepared'to
go to trial because you ~- I mean, basically, you're telling
me you're not prepared to cross this witness? You're tying my

hands. What am I supposed to do, say keep going? If you're

not prepareﬂ to cross this witness, I'm not going to keep

going.

MS. HOLIDAY: ¥First, when we announced ready at
calendar call, we didn’t have any jail calls. The jail calls
were provided te us Friday, but the information at that
point --

THE COURT: &aAnd today's Wednesday.

MS. HOLIDAY: ~- is that we weren't going to be

using theé jail calls., We didn't know that until today.
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MS. JOBE: Again, Your Honér,-l mean, all of this
has only comg up Decause of their_crOSs—examination of Jasmin
Cathecart.

MS. HOLIDAY: I would dissgree with that.

THE COURT: Okay. I'm not geing to proceed with
this type of record.

MS. HOLIDAY: I appreclate that, Your Honor.

THE COURT: They're not prepared to crosg this
witriess. I'm not going to force them to --

MS, HOLIDAY: That's -=

THE COURT: -- proceed.

‘MS. JOBE: But this —- can I at least play the

reenactment video since tiiat's where I'm at and call it geod

for the night?

M&. HOLIDAY: We'zre fine with that.

THE COURT: Oh, yeah, you can go and it can start --
well, T guess, you can't —-— you can't pass the witness. Yeah.

MR. BURTON: Right.

MS. JOBE: Right.

THE COURT: Yeah. Do everything --

MR. BURTON: But.

THE COURT: ~= up to that, yeah.

MS. JOBE: Okay. No problem:

THE COURT: Okay.

MR. BURTON: Thank you, Your Honor.
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{Bench cohfereﬂce-concluded}.
MS. JOBE: I apolegize. Exhibit 2 was admitted; 1s
that correct?
THE CQURT: Yeah, there's no abjeetion, right?
MS. HOLIDAY: That's correct, no objection.
THE COURT: It's admitted
MS. JOBE: Thank you.. perinission to publish?
THE COURT: You may.
(state’s Exnibit No. 2. peeractment Video played) .
BY MS. JOBE:
6.  In that reenactment, he filled up that pot; is that
correct?
A, Yes.

Q. and do you recall exactly how much water he put in

that pot?
A. I can't be for certain how many ounces —-
Q. Sure.
A. —— but it was -— it was mere - it -appeared Lo be

more than a cup full.

Q. Okay. And in -~ showing you atate's 45. In the
reemactment video he veferred to a line on the pet where you
could see and that that's how far he filled it up; do you
recall that statement?

A. That's what he said, yes.

Q. Okay. And do you see that line in this picture?

Verbatim Digital Reporting, LLC ¢ 303-798-0890




10

13

13

14

15

1%

17
18

19

20
21
22
23

24

25

A. Yes.

0. Ccan you please mark for the ladies and gentlemen of
the jury?

A. (Indicating) .

Q. Okay. Now, your restimony was that this photograph
was taken before the reenactment wherg you would have put
water in it and all of that, correct?

A, Yes.

. Okay. Tn ‘cbserving the pot and obviously, you had a
better chance to do this at the residence, wWas thers anything

that. you noticed about the contents of the pot or what we can

see in the pot in this picture in State's 457

A. Just that it appeared rhat it was bone dry. There
was no water in it.

Q. Okay. And as far as were you able to determine or
at least see what this different colored stuff is on the
bottom of the pot?

A, Yeah, Tt looked like some sort of stains. 1 wasn't
sure if it was, exguse me, £50d stains or if it was stains
inside the -- the metal.

Q. Now, when the defendant was doing the reenactment
video, it appears he was looking for said coffee, correct?

B, That's correct.

Q. And I velieve, and correct me if I'm wronhd,

Detective, in his statement at Surrise Hospital, he degcribed
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11 it as having a green cap; 1§ that fair?
2 A. Yes.
3 Q. WNow, he appeared to go through multiple cupboards

4| when lopking for the coffee; is that fair?

5 A. Yes.

6 Q. Did you ever stop him from looking for this coffee?
7. h. No.

8 He Did you ever tell him; hey, time's up, you only have

9| 50 seconds to find the coffee?

10 A. No, I did not.
11 Q. and even after the reenactment video was done, could

12| he have gone back and looked for this colffee?

13 A, Absolutely.

14 0. And ‘it appears from the videc, he looked through a
15| number of the cupboards; is that fair?

16 A, Yea.

17 @. Okay. And them —-- sorry, one second. Let me find
18| the picture. And more specifically —- well, which cupboard is
19 this, Detectiwve?

20 A. That looks like the cupboard just to the left of the
21| stove.

iz Q. So would that have been above the counter where he
23| said h& put the mug?

24 A Correct.

25 0. Okay. &nd in the video, correct me if I'm wrong,
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but he came back to this cupboard 2 couple of times; 1s that

falr?

A. Yes, he did.

9. And it looks like there's some Pop Tarts and stuff
on the bottom of this photOgraph?

A Yes.

Q. Do you know, did he have a chance to pull those
things back in a way and logk at the coritents in that
éupboard?

A, T heard him going through some of the items. I was
behind him, and he was rather large, se he did bleck the --
the cabinet. So I don't know exactly what items he touched
inside there, but he was going.thrﬂugh some items with his
hands.

Q. ALl right.

MS. JOBE: Yeour Honor, I'm about to switch topigs.
T don't know if the Court wants me to continue.

THE COURT: Do you have more you can -— I mean; I
tholhght we would go all the way up until -~

‘M5. JOBE: Sure.
BY MS. JOBE:

0. A1l right. ©Now, after you do the reenactment --
well, let me tell you this. Did you have the opportunity to
make. somg observations while you were .at the .apartment doing

the photos and doing the reenactment video?
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P Sure.

Q. And as far as your observations go, did vou have a
chance to see if theére were any tables or step stools or
something that a kid could climb up on?

A, ves, I -— I looked around to see if there was any
step stools, any kitchen tables.

Q. Were there?

A, They were -- they were none,

0. After the reenactment video was done, did you and
your fellow detectives have an opportunity to leok through the
trash a bit and look through the contents of the residence?

A. I was. locking for that -- T was curious about that
-~ the missing handle to the -- to the mug.

G. Why were you curicus about that?

AL Well, if ~-- if he had the coffee mug Up.there, and
he wasn't sure if it was broken, he didn't say anything
about --

MS. BOLIDAY: OCbjection. Spetulation(

THE COURT: QOverruled. You may centlnue.

THE WITNESS: Okay.

THE COURT: You may continue.

THE WITNESS: 8o, I was curious to se& if the broken
handle had —-- maybe it was thrown away or it fell nnder a
counter or ﬁhe stove or something like that gr if it was in

the sink for that matter. So, 1 did lodk through the;trash,
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yeis, and T looked through the sink.
BY MS. JOBE:
Q. Did you have ever find --
A, Or in the sink.

Did you ever find a -— the handle that had broken

©

off?

A. No, I did.not.

0. All right. And as far as you know from your
investigation, do you even know if that handle broke off that
day -or if it was alréady broken off?

A. T wouldn't be able to tell.

0. gure. And now when you were looking areund the
residence, did you see any bathtubs gut that loocked like they
had been used or anything like that laying about the
residence?

A There was one bath towel that I saw, and 1t was. in
the —-- the bathroom and that truck was on top of that bath
towel .

Q. Okay. And as far as the reenactment video is
concerned, did the defendant make any statements as to whether
or not that truck and bath towel pver there prior to you --
showing you State’s 70. Do you make any statements as if that
truck and bath towel were already there and had been there
throughout the day?

3. Yes, 1 asked him specifically in that interview if
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that truck was there when Chance recelived his burns, and he

said yes, 1t was there.

O. Now, after you concluded your investigation at the

residence, did you secure the residence and leavé with your

fellow Hetectives?

A, Yes.

Q. And did you complete any additional investigation in
this matter?

A, Yes.

Q.  What additional investigation did you do?

A, I got the water temps of the fayeets, both faucets
in the reésidence.

0. What was the purpose of that?

A. We wanted to see how hot thé -- the temperatures got
on both faucets, the hottest it could get by just running the
hot water.

G. Okay. And did you get a search warrant? Did you
cansent to search or something else?

A. No, I did not. I got consent from Jasmin to go back
into the residence at a later date.

Q. Showing you State's 76. Do you recognize that?

A, Yes, T do.

Q. Okay- and what is that?

A, That's a consent to search form where Jasmin signed

it, T witnessed it, and it was dated on the gth of January.
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Q. Okay. And thiz 1s your signature and your P number?

I, Yes, 1t i1s.

Q. All right. And did you go in on the 8th or did you
go on a different day?

A I went on a different day.

G. Why did you have to go on & different day?

A Jasmin didn't want to go back to the apartment with

me, and she asked if I can have her father go.

0. Did yon make those arrangenents ‘o meet her father?

K. I did.

(o1 A1l right. And when you went back to the apartment,
if you recall, Detective, was there much that was different
about that apartment?

B. Not really, no.

Q. 211 right. And when you went with her father to
test the water temperatures, did youw test the water
temperatures or did you call someone out?

A Qur CSAs went out there with the.temperatures and —-
and they did their own report.

Q. Okay. And was that a Ms. Robble Dahn?

A. Yes.

0. Okay. &nd while they were doing the testing of the
temperature of the water, did you have the opportunity to time
how long it took for the water to heat up?

A. Yes, I did.
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0. And do you recall how long it took for the water

coming out of the kitchen sink to heat up?

A. To be exact, I'd have to refer back to the ~- my

report. It was a couple minutes, I believe, two minutes.

Q0. Okay. And do you recall How long it tock for the

bath water to heat up out of the tub?

I, Again, to be exact, I'd have to refer to my feport,

but I believe it was five minuktes we ran that temperature,

just the hot. £ér five minutes.

MS, JOBE: May 1 approdch. the witness, Your Honor?

THE COURT: You may.
BY MS. JOBE?

g. First and foremost, do you recognize that,

Detective?

A; ‘fEfS.
Q. What do you recognize that to be?

i My arrest report.

C. Okay. I you would review that for purposes of the

~question pending about the faucets,

A, Yes, I —--

0. Does that --—

A, -~ T was correckt.

Q. So does that refresh your memory?

A, Yes, it does.

Q. You said you werg correct about, approximately, two
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minutes for the kitchen zink to heat up and five minutes for
the bathtub; is that correct?

A. Correct,

Q. Now, we've learned that the gink in the bathroom was
not =- the water temperature in the sink in the bathroom was
riot. tested; that is corrett?

A, That's correct.

Q. Why not?

A, He stated that the child went into the bathroom, and
tHere was water when we got there in the bathtub, so we knew
that -- or we& -~ ve believed that he was 1in the. bathtub at one
point., So we tested that water coning out. of the faucet --

Q. All right. |

A, -~ as he was -— because he waS'supposedly in the
bathtub.

Q. pid you take any —— well, let me ask you this; when
you wers at the residence with Jasmin's dad, did you become
aware of him doing anything with the contents of the residence
or the contents of the ¥itchen?

A, Yes.

©. And what did you learn?

A, He was going to take some fpod back with him to his
residence where Jasmin was staying.

. All right. ©Now, as far as your investigation goes,

fair to say you did even more follow-up; is that correct?
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Al ies.

0. And what additional Tollow-up did you do?

A. I contacted & specialist-that deals in burns, a burn
specialist.

Q. Is that Phylip peltier?

)y That's correct.

Q. Aind how did you contact him?

A I contacted him via e-mail initially and asked to
review a case of mine.

Q. pid he agree?

A, Yes.

o All right. And without telling me what was
discussed, why did you reach out to My. Peltier?

A, I was. in several conferences here in Las Vegas where
Mr. Peltier; who's known as the "blue dye guy”, he comes: out.
here and he does his burn classes. Arnd he's considered -- I
heard he was ah-expe;t in burns; And I reaehea out to him
because in order to —= in order to make a —- a proper decision
on geoing forward if it's. going to go criminal or an accidental

case, I wanted to be a hundred percent confident in my

it up by -— by an expert and that's why I contacted him.
0. Did ‘you tell Mr. Peltier, hey, T need this result,
this is what I want to do?

B No.
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0. All right.

A Tir fact, he —-- he told me not to ask him absut the
cise or not to tell him about the case --

Q. g —--—

A. -- inifially.

0. -- just provide pictures, mo detalls?

A. Correct.

Q. Did you also consult Dr. Sandra Cetl?

A. Yes, I did.

Q. Why did you do: that?

a. ife have a working relationship, our unit, with

Br. Cetl. She is our pediatric'intensivist here in Clark
County. 5o she works on all the ¢hild abuse cases here in Las
Vegas.

g, Have ycu ever consulted with Dr. Cetl and she's told
you, no, I just -- it's dccidental, this isn't abusive? “

A Numerous times, yes:

o. and sa you consulted with her on this case, correct?

A. Yes, I did.

Q. And do you -- I believe early on in your testimony
you mentioned golng to UMC and following up there as well; is
that correct?

A. Yes, I did.

0. And what was the purpose of foliowing'up at UMC?

A. I ~- I had heard there were additional pictures out
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there, and Mr. Peltier wanted some pictures that, were not just

of that day. He wanted the healing pictures as well. 8o 1

sought out to get some pictures in the healing process of

Chance.

0. Now, after you did all those steps, did you

eventually book the defendant on a charge related to this

case?
A. Yes.
THE COURT: Are you're done? Okay.
MS. JOBE: Up to this point, yes.
THE COURT: All right. At this time, we're going to
stop for the evening. During this recess, you're admonished

not to talk or converse amongst yourselves or with anyone else

on any subject connected with this trial or read, watch or

listen Lo any-report of;o: commentary on the trial or any
person connected with this trial by any medium of informatioen,
including without limitation, newspapers, televisioen, the
Internet or radio. Or form or express ahy opinion. on any

subject connected with this trial until the case 1s finally

-Submitted.td'youq

We'll be in recess until tomorrow morning at 10:30
thank you very much. You are excused.
THE MARSHAL: You'll rise for the exiting jurors,

please.

THE. COURT: Detective, if you'll just stay a minute
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so I wan ——

THE WITNESS: Okay.

THE COURT: -- determine when we -—-

THE WITNESS: Wait until everybody leaves, okay.

THE COURT: -- want you to come back.

THE WITNESS: Okay.

THE COURT: Because we're probably going to have to
split your testimony up. Sorry. I wanted to get done
genight.

THE WITNESS: It happens. I know. I understand.

(Outside the presence of the juryl.

THE COURT: What time do you want the detective back
tomorrow, because I khow we hawve the doctor and I don't want
to ~-- I just den't want to Have him --

M5. JOBE: Absolutely:

THE COURT: -- here all day --

MS. JEBE: 1 appreclate --

THE COURT: -—— COMOIYrov.

MS. JOBE: Your Honor, the State's going to ask
pased on the estimate by Ms. Holiday of her cross-examination
of Dr. Cetl, we're going to ask the detective to come back at
1:30.

THE COURT: Okay. TIs that good?

THE WITNESS: Yes.

M5. JOBE: And if that changes, if we're running way
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be in touch with him.
COURT: Sure. Okay. Thank you.
WITNESS: You're welcome.

MARSHAL: Thank you, everyone. 3ee you

COUET: See you tomorrow, Hawkes.
MARSHAL: Yes, ma'am.
COURT: Thank you.

{Pause in the proceedings)

(OFf the recard at 5:31 p.m. until 5:31 p.m.)

THE.

{Outside the presence of the jury).
(Pause in the proceedings)

COURT: Did you tell them specifically which

phone calls so that they know which plohe calls that they need

to review?

matter.

MS.

THE.

MS.

M3.

MS..
MS.
THE

M5 .

THE

JOBE: I think. We can.
COURT: Okay.
JOBE Yeah.

HOLIDAY: Your Honor, we have one final

KIERNY: T think Michelle had something first.
HOLIDAY: Oh, I'm sorry.

COURT: We're just -—- We're just --

KIERNY: We're waiting for the record.

COURT: 'The thing is still spinning.
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THE COURT RECORDER: Yeah, we're waiting, One.

second. 1t should come hadk on,

MS. JOBE: I am so sorry. 1 should have been more—-—
(Pause in the proceedings)

THE COURT: The record will reflect the hearing is

‘taking place outside the presence ¢f the jury panel. GO

ahead.

M3, JOBE: No, Your Honor, while we were listening

t¢ Mr. Mathews' recorded statement from Sunrise Hespital, I

was trying to discretely have communications with --

THE COURT: ©Oh, wait, what happened to Mr. Mathews?

M3. JOBE: He's gone.

THE COURT: Oh, my gosh.

MS., HQOLIDAY: ©Oh, vyeah; they took Him.

THE COURT: &Are you okay?

MS. KIERNY: We can —— 15 this regarding --

THE CQURT: I didn't even realize —-

MS. KIERNY: -~ the CPS --

THE COURT: -- that he had gotten out of the:
courtroont.

MS. KIERNY: And then ours is just regarding
slerical. I think we can waive his presence for this.

MS. HOLIDAY: Yeah, that's fine.

MS. KTERNY: Are yon okay with that? ©Okay.

THE COURT: Okay:
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‘MS. KIERNY: Yeah.

MS. JOBE: T received minimal notes from Ms. Dohrman

{phonetic), and she reviewed the notes that they had so I'm

I+ will be as scorn as I can get back to my office.
THE COURT: Okay.
MS. JOBE: (Inaudible) T pelieve it might be ten

pages at best. It's probably more like five or six, and

THE COURT: Okay.

MS. JOEE: -- a whole lot of information is my

THE COURT: Will yeu make sure it goes to Pam?

MS. JOBE: Yes, ma'amn.

THE COURT: Okay.

MS. JOBE: Your Honor, 5o0rry.

THE COURT: Thank you. That's okay,

MS. JOBE: Secondly, it appears they still have the
transcripts from the defendant's interview so we're asking to
have those collected -

THE COURT: Okay.

MS. JOBE: —- so they don't keepathem.and refer to
them.

THE COURT: Sure. Thank you for reminding me.

Anything else?
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MS. JOBE: Not from the State.

MS. HOLIDAY: Just one quick thing. 2As Your Honor
knows, earlier we redquested a stay sd we could file an
extraordinary writ to the Supreme Court. We'd like te just
reguest a transcript -- an expedited transcript from teday so
that we have that to make the record, 1f we have an order
prepared, if the Court --

THE CQOURT: Sure.

MS. HOLIDAY: =-- would be interested in signing it.

THE COURT: How fast -— haow expedited do you want
ig?

M5. HOLIDAY: I don't know, I guess --—

THE COURT: Well, I'm just ~-

MS. HOLIDAY: -- as quickly as possible.

THE COURT RECORDER: What does that mean?

MS. HOLIDAY: Obvicusly, we'd prefer to file our
writ first thiﬂg.in the morning. I assume that's not going to
be possible.

THE COURT: You'd better prepare for
cross-examination.

MS. HCLIDARY: We cértaihly will.

THE COURT: Okay.

MS. HOLIDAY: Absolutely, ¥Your Honor.

THE COURT: So somebody else is doing the writ

tonight. Who owes doing cross?
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‘MS, KIERNY: I cdan do cross.

THE COURT: Okay.

MS. KIERNY: I can do that.

THE COURT: You've got to listen to. those phone
calls:

MS. KIERNY: She can prepare the: writ so I can --

THE COURT: Okay. "

MS. KIERNY: -~ listen to those phone calls,

MS. HOLIDAY: That's it.

THE COURT: I mean, becauge, you Kkhow Kris has to be
in here. I'm happy to sign this so you can get your
transc;ipt=wheneyer you want, but I don't krow if it will be
tomorrow.

MS. HBOLIDAY: That's okay. I mean, I guess, as sodn
as possible. I don't know if there's a process by which
somebody else prepares it if she's still in trial. I have no
idea hHow 1t works.

THE COURT: It would be -- that wounld be nice,

THE COURT RECORDER: It depends on how fast you need

MS. HOLIDAY: Well -~
THE COURT: See, and it just says expedited; that's

why I asked.
MS. KIERNY: The thing is we need to cbviously have

that to the Supreme Court as seon as possible because once the
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jury deliberates, returns a verdict; a writ of -- ¥you know,
the writ is no longer useful, valid, You know, they'll Just

decline it for that. So T don't know if we anticipate closing

tomorrow and settling instructions and discharging the jury.

If that's the case, then we need it by the morning to artach
to pur motion that we're writing tonight.

‘THE COURT: There's no way.

MS. KIERNY: If we anticipate —-

THE COURT: I'm not -- I'm not keeping the court
reporter Here all night to -- ‘

MS. KIERNY: Shoe, I understand. And I understand

that.

THE COURT: Sorry.
MS. KIERNY: I know theré's -~ I ~-- I don't want --

THE COURT: I'1l1l give yow a Cb. TI'll give you a CD

of the hearing.

MS. KIERNY: Is that possible? Well -- Mr. Burton,

I know you have more experience with the Supreme Court. Will

they accept -a CD, do you think?

THE COURT: ©Oh, okay. No, the Supreme Court's not
going teo accept thal.

MS.. KIERNY: I didn't think so.

THE COURT: Yeah.

MS. KTERNY: Well, I guess, that -—-

THE COQURT: No, they're not.

rl
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MS. KIERNY: -~ at least we could make refererce to
-~ we can't really make reference to something in the CD.
MS. HOLIDAY: T don't each know how you do this.

MS. KIERNY: VYeah. This is new to us. As soon as

THE COURT: Okay.
MS. KIERNY: -— if that's morning or if that's by
noon of, yolr know, just as socn as possible. As soon as --

THE COURT: It's Probably not geing to be tomorrow,

MS. KIERNY: There's nc way LOmOTLOwW.

THE COURT: I mean, because my eourt_recorder has to
ke in here with me,

MS. KIERNY¥: It sounds like she —-

THE CQURT: So we'll make a reguest for somebody
glse =--

MS. KIERNY: Okay.

THE COURT: -- to transcribe it.

MS. KIERNY:; That would be great. That would be

draft.
THE COURT: Sure.

MS. KIFRNY: And a rough draft is absolutely fine,

but ~-
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THE COURT: Okay.

THE COURT RECORDER: And how -- what exactly, how

long is it going to -=

MS. KIERNY: Right.

'THE CQURT RECQRDER: -- depend, [oO; how long it's
going to be.

MS. KIERNY: What is -- what is it that we need?

THE COURT: She's -- and it said the proceedings for
today. It's an entire -- it's an entire day.

MS. HOLIDAY: To make our argument, I think the ones
we really need are just the experts because that's, you know,
where the focus of our argument would be is what the experts
testified to. So if it helps te limit te Just having, you
know, the expert testimony, I think that would be fine.

THE COURT RECORDER: That's up to you, Your Honor,
you know. I mean if they're wanting a daily for 1likg hours
of —-

THE COURT: Well, no, I told them there's no way
it's geing to bhe done fomerrow,

THE -COURT RECORDEE: Yeah. I mean, I will do it,
you know. I"11 have --

THE COURT: No, I'm not going to require someone tg
stay here at -~

THAE COURT RECORDER: No, no, no, no.

THE COURT: -- all night and --
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THE COURT RECORDER: I know that.

THE COURT: ~= transcribe.

THE COURT RECORDER: .I'm just saying whatever you
want me to ask Lara to have them do, I will do, you know.

THE COURT: Okay. I .can ask,

M3. HOLIDAY: Okay-

THE COURT: I can ask for it to be done tomorrow.
just don't know if that will happen.

MS. HOLTDAY: That's okay. As I said, we're just
epol with -as seoon as possibile.

THE COURT: Okay.

MS. HOLIDAY: So we'd prefer, obviously --

THE .COURT: But you only want the testimony of the

two experts today?

MS. HOLIDAY: I think that would be encugh to at
least draft cur —--

MS. KIERWY: Well, I mean, we probably heed oux
record —- the record that we made regarding that, and we're
going to need our hearing, too.

MS. HOLIDAY: From yesterday?

THE COURT RECORDER: Can we go off the record or?

MS. KIERNY: OH, yeah, that's fine.

THE COURT: I don't care

(Court recessed at 5:37 P.M., until Thursday,

Janudry 12, 2017, at 10:53 A.M.)
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ATTEST: I hereby certify that T have truly and correctly

transcribed the aundio/visual proceedings in the above-entitled

case to the best of my ability.

a@uuﬂ o

JULIE LORD, INDEPENDENT TRANSCRIBER
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LAS'VEGAS,_NEVADA, THURSDAY, JﬁNU&RY_lQ,_ZOl?, 10:53 A.M.
(Outside the presence of the jury)
{Pause in the proceedings)

THE MARSHAL: Pleage come to order. Court i1s now
in sesslion.

THE COURT: Okay. The record will reflect that the
hearing is taking place outsids the presence of the jury
panel. The defendant Iis present with his attorneys.

MS, JOBE: Your Honor, before we get started, I

believe, any proposed witnesses need to be outside of the

courtroom.

THE COURT: ©Okay. Aré thére any witnesses in the
courtroom?

MS. JOBE!  And --

M§. HOLIDAY: Good morning, Your Honor.

THE COURT: Morning.

MS. HOLIDAY: So we just have a guick issue we want
to talk about. You may have noticed my mom sitting in the
courtroom throughout the trial. She's net here right now,

THE COURT: Let's see, I have -- where's your mom?

MS. HOLIDAY: But anyway --

THE COURT: Ckay.

MS. HOLIDAY: She's outside right now —-

THF, COURT: Okay.

M$., HOLIDAY: -— but she's been sitting here
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THE COURT: Okay.

MS. HOLTDAY: She's here from out of state visitlng

and te watch the trial and to help.me’With_my gon. Anyway,

thig morning she was waiting outside the courtroom to .come in

and --

THE COURT: Oh, no-

M§. HOLIDAY: -~- and there were a couple of other

witnesses outside the courtroom also, I believe, Dr. Olson

and Detective DePalma.

THE COURT: Okay.

MS. HOLIDAY: I think she overheard them talking to
each other. She cbviously, can't ‘remembeyr exact wording, but
it sounded to her like tmaybe Dr. Olson was asking about why
did the defense ask the female doctor if -~ why she didn’t
treat the -- something like that.

THE COURT: Like what, something like what?

MS. HOLIDRY: Something -~

THE COURT: You have to tell me something.

MS, HOLIDAY: -- why didn't she treat the -— why
didn't the defense attorney —- or why did the defense

attorney say the female doctor didn't treat the child or

something like that. Obviously, this would be a concern to

the defenge because We, certainly in the middle of trial,

don't want Two witnesses discussing testimony or certainly
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not discussing --

THE COURT: Okay.

MS. HOLIDAY: -- prior —- somebody else's testimony:
that's already happened when the exclusionary rule is
invoked.

I certainly, at this point, don't want to accuse
twe professionals of having an improper conversation, So
perhaps. the Court would entertain a very brief hedring to
find out what was actually said.

THE COURT: Qkay.

MS. JOBE: To say that Dr. Olson doesn't want Lo be

here might be one of the greatest understatements .of 2016 and

2017 combined. In the State's attempts to —-- Dx. Olson is
the treating_physician -

THE COURT: Right.

MS. JOBE: -- the first physician with eyes and
hands —-—.

THE COURT: Sure.

MS. JOBE: ~-- on the child. The Sunzise records

+hat the State received only makes reference to Dr. Olson.

' Docter Olson filled out that SCAN report that Dr. Cetl has

testified about, the -- not the contents of this case

specitfically, but what is SCAN report is when Mr. Burton was

asking her questions.

And since we're outside the presence of the jury,
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in that SCAN reépoekrt, Dr. Olson checks off definite abuse and

his signature is the che on the page, which is why the State

has brought him in. He has cantended that Dr. Cetl somehow

had something to do with the child's visit at Sun¥ise

pediatrics. ‘I've specifically asked him, I'm like she's not
mentioned in any of this child's records. She's not

mentioned -- she hasn't done a consult report. She hasn't

done anything. We need you to come in because you are the

physician whose name is on this report.

I appreciate that Dr. Cetl was consulted about this
case.

THE COURT: I was wondering why he has to be here
if Dr. Cetl testifies.

MS. JOBE: Very angry. And so it's State's
understanding that the detectives may ﬁave.challenged
Dr. Olson considering this burn to.be an emeérsion burn
becatse that's what's chécked off in the SCAN report, based
on the detective's training and experience. and that
challenge, and them going to Dr. Cetl for informatien, is
apparently a hot topic of at least a hot source of
contention. Dr. --

THE COURT: ©Oh, so Dr. Olsen is irritated that the
detectives got a consult from Cetl?

MS. JOBE: Yes, that's State's uriderstanding. And

Dr. Olson —-
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THE COURT: Who cares?
Ms. JOBE: If I may. I apologize.
THE COURT: Okay.

MS. JOBE: ‘He came in here —-— I've never met the

‘man in persorn. I've talked toé him on the phone. He camé in

‘here very hostlle to me, and told me what he's going to be

testifying to, and he's golng to be testifying that Dr. Cetl
saw this child and whatever. 8o that is what bas transpired
this moyning.

THE COURT: Okay. So he --

MS. JOBE: He also --

THE COURT: —- hé's.going to testify to something
that he doesn't know?

M5, JOBE: Well --

MS. KIERNY: I would ask to strike Dr. Olson --

MS. JOBE: No.

MS. KIERNY: --.at this point.

M5, JOBE: No. What he --

THE- COURT: He's not going to testify to anything
that youw don't ask him.

M5, JOBE: Sure.

THE COURT: I can tell you that or that the defense
doesn't ask him.

MS., JOBE: And I'm not asking leading guestions.

I'm relying on the information -=
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THE COURT: Sure.
MS. JOBE: -- in the medical records that have his
name and his Signature on these documents. As far as the

exchanga in the hallway, we heard about it so we pulled

pePalma in without Dr. Olson, what happened.

THE CQURT: Okay-:

MS. JOBE: Detective DePalma informed us that

Dr. Olson essentially came up to him in much the same manner

that Dr. Olson approached us, and Dr. Olson was challenging
netective DePalma, because Detective DePalma was the gne at
the hospital, and isn't it true that this, that or the other?

And Detective DePalma knows not to engade, kriows not to talk

about statements or his testimony. I don't know exactly what

words were spokem, but Detective Olson (sic) said something
to the effect of, you had Dr. Cetl, whatever, and that's what
T'i going to testify to. And the detective was like, testify
to whatever you want to testify te.

THE COURT: Okay: So what is the defense concerned
about? That D¥. Olson is talking to the detective?

MS. HOLIDAY: Partially.

THE ‘COURT: Okay, de voeu wanh --

MS. HOLIDAY: HNow explaining to the detective who
hasn 't Ffinished testifying what Dr. Olson's going to testify
to. But also --

THE COURT: He deesn't have any idea what he's
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going to testify to because he hasa't been called as a
witness.

MS. HOLIDEY: Well, it sounds like he does. But,
Your Honor ~--—

THE COURT: I'll be happy to tell him.

MS. HOLIDAY: =-- more concerning 1is we're just —-

we want to know where Dr. OUlson got the information about

what Dr. Cetl testified to or maybe he doesn't know what

Dr. Cetl testified to, and that’s just what it sotthded like

ig =

THE COURT: You want me to bring Dr. Olsen in and
Find out what the conversation was about and tell him stop
talking to other witnesses?

MS. JOBE: To be clear, I have specifi¢ally told
Dr. Olson that -- I have not -teld Dr. Olson anything about
what Cetl testified to. He and I had a discussion prier to
trial even starting about pr. Cetl's role in this case, and I
said she will also be called to testify as an abuse expert.

When he came in here this morning and very upset,
he said something like; to the effect of whether Cetl's
testifying or not. I said, she's also testifying, but you
need to bé here because you are the ‘first physician. That's
the .extent of the conversation.

THE COURT: Okay. I'm happy to bring Dr. Olson in:

Officer Hawkes, carn you get DPr. Olson?
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THE MARSHAL: Yes, ma’am.

THE COURT: What's Dr. Olson's full name?

MS. JOBE: That I'm actually not sure aof.

THE COURT: And we have the other doctor out that
we're supposed te have on at 10:307

MS. JOBE: She is not. She had a medical procedure
this morning so I've had her come back after lunch:

Detective DePalma's outside. Dr. Cetl has not hreen here this

morning,

{(Dr. ©lson is present)

THE COURT: Okay. If you'll just stand right there
at the podium. &And if you'll just state your true and full
name for the record.

DR, OLZON: Elis Olson.

THE COURT: Okay. A&nd it's my understanding that
you have been called here, even subpoenaed here today by the
State of MNevada, correct?

CR. OLSON:; Yes,.

THE COURT: and when you came up, did you have a --
when. you came up to the courtroom, did you have a

conversation ocutside of the courtroem with one of the

detectives?

DR. QOLSON: Yes, sure did.
THE COURT: Can you tell mé the substance of that

conversatieon?
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DR. OLSON: I asked him if he was aware that
Dr. Cetl had seen this child in the Emergency Room, and he&

sald. yes.

THE COURT: He was aware that Dr. Cetl saw this

child in the Emergency Room?

DR. OLSON: Yes.

THE COURT: Okay.

DR, OLSON: And I asked him, I said, well, do you
remenber that you disputed my findings on the case, and he
said, no. And I said, well, that's why you asked Dr. Cetl to
come to’ the Emergency Room to see the kid.

THE COURT: Okay. And that was the substance? And
you think that that has transpired? You think -=

DR. OLSON: What's transpired?

THE COURT: -- that -- you think that Dr. Cetl came
to the. ER and examined this child?

PR. OLSON: Yes.

THE COURT: Did you see that?

DR. OLSON: Yep.

THE COURT: You saw her tome to the ER and .examine
this cHild?

DR; OLSON: Um=h'm.

THE COURT: With your eves?

DR. OLSON: I 'saw her in the Emergency Room.

THE COURT: Did you see her examining this child?

Verbatin Digital Reperting, LLC 4 303-798-0890

1389




b

10
11
12
13

14

16
17
18

19
20
21
22
23

24

25

DR, OLSON: ©No, I didm't go into the room. and see

her in the room.

THE COURT: Okay. So why do you think that she

examined this child?

12

DR. OLSON: Because'she'told'the-detective that she

agreed that these were child abuse burns.

THE COURT: How do you —- I'm just wondering how do

you know all this?

DR. OLSON: Because I was tHere., I overheard it.

THE COURT: Okay. So you heard her talking to the

detective on the day this child was in there?

DR. QLSON: Yes.

THE COURT: &nd you observed her treating this
child?

DR. OLSON: .I observed her making that statement.
I did not see her going into the room.

THE COURT: Making what statement?

DR. OLSON; That she agreed that these were child
abuse burns.

THE COURT: Okay. Anything else that you talked

DR. OLSON: That's it.
THE COURT: Okay. I just want to inform the
exclusionary rule has been inveoked, and therefore, the

witnesses that have testified —~— the detective is not done
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testifying --

DR. OLSON:
THE COURT:

and the people that are still to testify are not p

DR. OLSON:
THE COURT:
give, about the facts

anyone other than the

Gkay.

—- so the people that have testified

‘have any discussions with anyone —-

Um-h'm.
—— ahout the testimony that they will
and circumstances of this case with

attorneys that subpoenged you here

13

srmitted to

today. It's my understanding you had a conversation with the

State. They subpoenaed you here today. That's appropriate.

Ttis just not appropriate to talk about the case with other

witnesses.

and I'm -— you've been called to testify before,

right?
DR.

THE

OLSON:

COURT:

exclusionary rule?

DR
THE
you. IL'm not
so- you're not

anyone except

QOLEON:

COURT:

Yes.

Okay. Do you understand the

No.

Okay. That's why I'm just informing

sure if anyoné told you. It has been invoked,

pernitted to have any communicatiens with

the attorney that subpoenaed Yyou here today.

So you can't have any communication with the detective about

the facts and clrcumstances in this case or any of the
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testimony tlat has been -~-

DR, QLSON:

THE COURT:

guestions?

DR. OLSON:

THE COURT:

Sure.

—— had in this matter. Dd you have any

Nope.

Does either side have any guestions

hefore I allow the doctor to step ouwt?

MS. HOLIDAY: <Court's brief indulgence.

THE COURT:

MS. JOBE:

THE COURT:

Sure.
State does not.

Okay .

MS. HOLIDAY: Cotrt's préevious indulgence. I do

have just a couple questions, Doctor?

THE COURT:

is it that you want

You can direct it to the Court. What

to know?

MS. HOLIDAY: Sure. I would like to ask Dr. Olson

if he has heard any

this case sa far?

THE COURT:

told you about what

DR. OLSON:
THE COURT:
DR. OLSON:

THE COURT:

information about Dr. Cetl's testimony in

Okay. Have you heard any —- has anyohe
Dr. Cetl has testified to?
'Yes,

Who?

The attorney.

Okay. The State -~ you've had

‘conversations with the attornéy?
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DR. OLSOW: TYes.

THE COURT: Before trial?

DR. OLSON: Yep.

THE COORT: OXavy. So before trial¥

DR. OLSON: Yes.

THE COURT: So you don't know what -- hag anyone
called you after the doctor testified to tell you what she
testified to?

DR, OLSON: No.

THE COQURT: Okay.

MS. HOLIDAY: Court's indulgence.

THE COURT: Anything else?

MS. HOLIDAY: I would ask him if these were
conversations about what she testified to. in previous
hearings?

THE COURT: Did you have any -- what, who cares?

That 's not relevant ‘te what I'm doing here today. All right.

'But your'ccnversations were with the District Attorney before

rrial about what Dr. Cetl would testify to; is that correct?
DR. OLSON: Yes.

THE COURT: Or what she may have testified to at

previous hearings?

DR. OLSON: 1 specifically asked the attorney
whether Dr. Cetl had been involved in any hearings on this

case, and she ——
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THE COURT: Okay.

DR: OLSOM: -— flat out said no.

THE COURT: Okay. &1l right. Anything else?

MS. HOLIDAY: Court's indulgence. No. Thank you.

MS. JOBE: And if I could direct my gquestions to
the Court, Your Honor?

THE COURT: Okay.

MS. JOBE: To tHe extent any conversations were had
with Dr. Olson about what Dr. Cetl would be called for was --
if you could ask him if it was clarified she'd be called as
abuse or neglect specialist, and that he was the first hands-
on physician with the child at thé-hospital?

THE COURT: §o you understand that -—

DR. OLSON: Can I --—

THE COURT: -- because that's --

‘DR. OLSON: Can I clarify something?

THE COURT: Sure.

DR. OLSON: I specifically asked the District
Attorney if Dr. Cetl had been involwved in this case at all,
and she said no, except that she reviewed the pictures the
next —--

THE COURT: Ckay.

DR. OLSON: -- day or whenever. She didn't say
exagtly when.

THE COURT: Okay. And that was before trial?
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DR.. OLSON: Yes:
THE COURT: Okay. &nd yoy asked 1T Dr. Cetl had
testified in any previous hearings?

DR. OLSON: And she just said no.

'THE COURT: Okay. BAnd anything else that you had

to discussions about?

DR. OLSON; WNope, that's it.

THE COURT: O¥ay. Aand I mean, you understand why

you've been subpoenaed here today, right?

DR. OLSGN: Absolutely.

THE COURT: Okay. All right. “Thenk you. And
Dr. Olson, we're going te try Lo bring you in as soon as
possible. I just want to thank you very mich for your
willingness to be here -—-

DR. OLSON: Sure.

THE COURT: ~- and.to-provide testimony to this

Jury. And_just-remember-itfs ~-— you just -can't talk about

anything with —— it's just better if yow just don't talk to

anybody. Then we don't have to worry.
¥ :

DR. OLSON: Absolutely. So am I going on the sta

because I'm suppoesed to be in the Emergency Room. This was

scheduled at 10:30 so.

THE COURT: Thank you wvery much for being here.
DR. OLSON: ©Okay.

THE COURT: We'll let you know when we need you.

Varbatim Digital Reporting, LLC ¢ 303-798-0890
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THE COURT: Okay, the record will reflect that

18

Dr. Olson has left the courtroom. £s the defense satisfied?

MS. HOLIDAY: Court's indulgence.
(Pause in the proceedings)

MS. HOLIDAY: Okay.

THE COURT: Dr. Cetl did net come to the ER and
treat this chilgd, correct, or did she?

M5. KIERNY: We don't koow, weren't there.

1M$. JOBE: The State's understanding is that
Dr. Cetl was not the treating physician for this child.
Ordinary practice, if she treats this child and does an.

actual consult on the child, she fills out her own report

‘that is contained within the medieal records.

There are times, because her office is at the ER,
where she pops in or the detectives see her in the haliway
and they'll run some facts by her and she'll provide her
opinions and go from there and then they usually follow up
with her.

THE COURT: Okay. Because I just want to -— 1

fean, she's not noted anywhere in the medical records,

correct?
M5. JOBE: No.

THE COURT: All right.

MS. JOBE: T assure you, if 1 could have called her
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as the treating physician without calling Dr. Olson, I would
have.

THE COURT: Okay. -All right.

MS. KIERNY: I know Dr. Olson is really anxious to
hit the stand. I do have before Detective DePalma testifies
regarding jail calls, I do have a retord to make regarding
that. Do you want to wait until that happens or do you want
to —-

THE COURT: Who are ve going to call first?

MS. JOBE: ©Dr. Olson.

THE COURT: So we're going to break up the
detective's testimony again?

M5, JOBE: Yes, Your Honor.

THE COURT: Okay. Before I bring thé Jury in, the
District Attorney did e-mail some documents to me. I have
reviewed those. I'm going to provide them to the defense.

MS. HOLIDAY: 0Oh, okay.

THE COURT: They'zre not -- I've. reviewed them.
They're narrative notes. I'm going to mark a copy 1t as
court's exhibit next in line, howeveér, it will be sealed.
Ezxhibit 67

THE CLERK: Yes, Your Honor,

THE COURT: And Exhibit 6 will be sealed. And the
defense and State can approach and you can —- does —-= the

State has a copy, correct? The defense, I'm going to give
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you a copy of the records.

MS. HOLIDAY: May I approach?

THF COURT: Of course. MWy réview of the notes does
not indicate that there's any notation -- I wean, I encourage
yéu to réad them, of course, yourself, but I reviewad them
last night, &and I —- Ifmﬁgoing te give them to you, but out
of an abundance of caution, however, my review did not
indicate that there was any notation of an event where the
mother and the CPS worker were together and she found coffee.

MS. HOLIDAY: Okay.

THE COURT: There's na corroboration for that event
in the CPS notes, that I could find. But again, 1 eficourage
you to review them yourself.

MS. HOLIDAY: Could Your Honor tell if there were
any -notes —--

THE COURT: There's notes about coffee,

MS. HOLIDAY: In this -- regarding the specific day
that this meeting would have taken place.

THE COURT: Not that T can tell.

MS. HOLIDAY: Ckay.

M5. JOBE: And as a matter of record, after
Detective DePalma's testimony and watching the reenactment
video in court, Mr. Burton and I had ‘a conversation last
night after court and decided we're just not going to call

Joanna Westmoreland. I still believe 1t's -- obviously, we
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turned over the records to the Court and they should have

rhem to do what they wish with about that issus because we

- raised it,

testify.

them in.

alls?

but the State's not going to be called her to

THE COURT: Okay., All right. I think we can bring
And then we're going to bring im Dr. Olson first.
WMS. KIERNY: &nd. then take a break —-

THE COURT: Who's geolng to —-

MS. KIERNY: ~- and then make & record of jail

THE CQURT: We'ré going to finish Dr. Olson and get

him out of here.

do cross?

pleasge.

seated.

M5. KIERNY: Of coukse, ves.
THE COURT: Yeah.
Ms. JOBE: I will be guestioning, Your Honor.

THE COURT: T was just geoing to ask, who's going to

MS. HOLIDBAEY: I;wiil, For Dr, Clson.
THE COURT: Okay.

(Pause in the proceedings)

THE MARSHAL: All rise for the entering jury,

{(In the presence of the jury).

THE MARSHAL: Thank you, everyone. Please be
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THE COURT: Does the State stipulate to the
preseance of the Jury panel?

MS. JOBE: Yes, Your Honer.

THE COURT: The defense?

MS. HOLIDAY: Yes, Your Honor.

THE COURT: Good morning, ladies and gentlemen.

Thank you for being here. We're going to == We Were with the

detective yesterday at the end of the day. We're golng to --

apologize for this, but wa're going.tofbreak in his testimony
now and State's going to call another witness out of order.
State may call Dr. Olson.
MS. JOBE: Yes, Your Honor, the State calls
Dr. Olson.
DR. ELIS OLSONM, STATE'S WITNESS, SWORN
THE CLERK: Thank you please be seated. Could yon
please state and spell your name for the recodrd.
THE WITNESS: Elis Olsén, E-1-i-s; O-l-s-o-n.
THE CLERK: Thank you,
MS. JOBE: If you could just set those to the side,
Pactor.
DIRECT EXAMINATION
BY MS. JQOBE:
Q. What is your cecupation?
A, I'm a pediatric ER physician.

0. How long have you been so employed?
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A. 1989

Q. And what is your tralning and experience to be a
‘pediatric physician?

A, I've trained in pediatric emergency medicine.

0. Do you alsc have degrees, Doctor?

A. Yes, I do.
and what did vou get your degrees?
1986, 1989,

2nd where were they from?

OO WO

Emory.
0 and what were your degrees in, Doctor?
A. Pediatrics and pediatric emergency medicine.
Q. Falr to say as a physician, you have td have
continuing education; is that correect?
A ¥es.

Q. Obviously, vou've maintained your license over those

Q. So you've been completing your continuing education,
correct?

AL Yes.

Q. All right. And do you sometimes do shifts and work
at Sunrise Children's Hospital?

A Yes.

0: How freguently?
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R. Ten days a wonth.

Q. I'm sorry?

A. Ten days a month.

0. Thank you, Doctor. You're not an employee of
Sunrise Hospital; is that --

A. No.

0. As -- wheh you work in the Sunrise Children's

Hospital Emergency Department, generally speakiﬁg, what are

your dutiés and responsibilities?

A. Take care of sick children.

©. When you're taking care of a sick child;, do you get

a history or complaint of why they're presenting to you, what

vou may need to address?
A. Yes.

Q. Is that usually taken from the parents or whoever

accompanies the child into the Emergency Department?

A. Parent, nurses, paramedics.

@. Is that information provided to you always accurate?

A. 1I'm not -— I don't get the question.

. Sure. 8o let's say, whatever the caregiver or the
person with the c¢hild, whatever information they provided as
to what they thought nappened to the child, is that
information.documeﬁted.in the medical records?

A, Yes.

Q. And is that information always accurate by=the.time
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seen the child and made
a detefmination?

A, Yes.

Q. Seo, for instance, if a parent complains that a ¢hild

has a fever, they run a test and the child’'s temperature is

normal; do you say their infdriation is still accurate?

A. What do you mean by that?

Q. If a parent comes in with & child or a caregiver,
says the child's running a fever, but the time the child's in
the hospital, the temperature 1s taken, and that temperatures
for the child is normal, is that information still accurate?

2. It can be.

Q. Are you a mandated reporter as far as being a
physician in an Emergency Department?

A. What do you mean by that?

0. If you see or suspect child abuse, are you required
by law to report that?

A, Yes..

Q. And did you make a repert on January Sth, 2016 for a
child you were seeing in the Sunrise Emergency Department?

A, Yes..

Q. TFatir to say when ycu make that repert, it just means
more investigation needs to be done, but from what you've
seen you have concerns, correct?

A, Yes.
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0. And that triggers your responsibility to call?

A. TYes.

0. And fair to say, Doctor, you don't call. You direct
someone else to 0211 with informationy is that fair?

A, Yes.

0. All right. Now, were you treating a patlent on
January 5th of 2016; were you treatin@'a=patient by the name

of Chance Jacksper with a date of birth of Janﬂary-30th,

20137
A. Yes.
0. aAnd what were you treating the child for?
&, Burns:
0. Were you able to observe the burns?
A. Yes,

©. And as part of treatment, do you treat the -- do you

have teo treat any pain Tor those burns?

A. Yes.

. and did you provide or order any pain medigation to
be provided to the child?

A. I don't know. I'd have to look at the recgprds.

Q. Sure. One moment, please. Generally speaking, when
you're treating & child for burns or any kind of pain, would
-you’order pain medication?

L. Most of the time,_yes,

0. Okay. I apologize, Doctor. I should have kept
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better tabs on my records, I'1l get back to that in a
minute. What do you do to treat the -- what did you do to
treat the child for his burns?

What did I do?

Yes.

yiy

&

i I'd have to loock at the record.

Q Would that refresh your memory, Doctor?
A

Sure,

27

THE CQURT: Would that refresh your recelliection if

we showed you the medical records?
THE WITNESS: Sure.
THE COURT: Okay.
MS, JOBE: May I approach, Your Honor?
THE COURT: You may.
BY M3. JCBE!
0. And while you're looking throngh, Doctor, if you
could see if vyou prescribed any pain medication, please.
A. Go ahead.
9. ©Okay. Does that refresh your memory, Doctor?
A Um-h"nt.
0. Bnd I apsclcogize ——
THE COURT: Is that a yes?
THE WITHESS: Yes.

THE COURT: Thank you.

BY MS. JOBE:
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9., I apologize. We're not sllowed to leave that up

‘there because -- what type of treatment did you do or have

done for the child's burns?

Jig The wound was cleansed with saline and Bacitracin
ointment was applied. He received Hydrocodone for pain
medigcation.

Q. For those of us not familiar with the medical

profession, what is Hydrocedone?

A. It's a narcotic.

Q. Obvicusly, not Semething you can get over the
counter; is that correct?

A. Not té my knowledge.

¢. All right. @And did you diagnese this child's burns?

A. Yes,

¢. And to what degree were the burns?

A. They were a combination of first degree burns and

partial thickness burns, which are second degree burns.

Q. ©Did you have any follew-up orders. for this child?
. Transfer to the UMC Burn Center.

g. Why would you transfer the patient to the UMC burn

center?

A. Because these are second degree Hand burns that need.
frequentpdebridemEntﬂand:do'have_potential for being
disabling down the road.

Q. ©Okay. And do burns kind of develop over time?
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A, It can progress, yes.

0. Okay. And what happens vhen they progress or what
can happen as far 4ds progressioen?

A, They can become deeper and more extensive.

Q. I'm going to approach and show you some pictures,
Dogtor.

M§. JOBE: May 1 approach the witness, Your Honor?
THE COURT: You may.
BY MS. JOBE:

Q If you'd just look through_those-for me.

A. Okay.

0 Do you recognize those, Doctor?

A They're burns.

0. ©Okay. And do you recognize whether or not this is
the patient you treated on January 5th of 20167

A, There's no way I can verify that.

Q. Okay. But can you verify that you did, in fact,
treat a patiént by the name of Chance Jackspexr with a date of
birth of 1/30/2013 at Sunrise Hospital on January Sth of
20157

A, Yes, I can.

0. Now, did you alsoc -- well, we talked about the
complaint when the patient comes ifi and the caregiver or
person with them provides the complaint, correct?

AL Yes.,
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0. ©Okay. And is that contained in what's called an
HPI?.
A. Um-h'm.
g. Is that a yeés?
., Yes.
0. I apologize. She's typing everything down so —-
A, Yes,
Q. Thank you. And as far as you are aware, what was
the-cOmplaint in this case?
A, 1'd have to look at the record.
Q. TWould at that refresh your memory, Doctaor?
b, Yeas,
MS. JOBE: May I approach the witness?
THE COURT: You may.
THE WITNESS: There was a hot —-
BY MS. JOBE:

0. Tt ygu-could just -- I'm sorry, Doctor. If vou

could read that to yourself arid then when vyou're done, I'll

ask a question. (Witness reviewing document) . Thaik you,

Doctor. Does that refresh your mempry?
A, Yes.

0. And based on your refreshed memory, what was the

complaint?

A. The boyfriend —- according to the boyfriend, he

grabbed the hot water off the counter .and --
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0. Did you end up instructing somecne at the hospital
to centact Las Vegas Metropolitan Police Department --

A. Yes,

0. -~ for this case? And why did do you that?

A. Because the burns were susplcisus for abuse.

0. And what about them was suspicious?

A. On one picture there's a clear demarcation line,
which i& consistent with an abusive burn.

0. Did you fill out what's called a SCAN Physical Abuse
and Neglect-Form?

A, Yes.

Q. And is that regquired when theré ar¢ concerns or
suspicions of abuse?

A, Yes.

0. And in that SCAN report; did you mark or write down
what your ccorcexrns were Or yout findings that were
suspicious?

A. Yes.

0. ©kay. And do you recall what you documented,.
Doctor?

B. Definitive for abuse.

Q. Bkay. and was that becatise you observed at least
what's in the findings, suspicious for abuse and neglect
cmersion burn or matching or symmetric¢ burns?

AL Yes.:
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D. ©Now, fair to say once the patient is discharged from

Sunrise Hospital, your comtact with that patient is over

with, correct?

A. Yes.
M3. JOBE: Court's indulgence.
BY M5. JOBR.

Q. And Deoctor, 1in reviewing the records, yow. talked

absut the burns on the hand. Did the child have any other

injuries to any other area of his body?

4. Not. to my knowledge.

Q. And i'm just going to ask a couple of follow-up
queéstions on that issue. Did you have the change to do a
physical examination of the child?

A. Yes.

0. And in your physical exanmination, did you see any
marks or concerns on the child's abdomen or stomach?

A None.

M5, JOBE: Pass the witneéss.
THE COURT: <Cross-examination.
CROSS-EXAMINATION
BY M3. HOLIDAY:

3. Morning, Boctor.

A. Good morning.

0. Doctor, did you originally think this was an

emersion burn?
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A. Originally? What do you mean? When I first saw the

burn?

Q. Yes.

A, Yes.

0. Did you ever change your mind about that ceonclusion?

A, No.

Q. Dr. Olsonm, the information vou had was that the

mother's boyfriEQd'saidﬁChanoe had grabbed the hot water off

the counter.
A. Yes. That's all he said,
MS. HOLIDAY: Your Henor, may I approach the
witness?
THE COURT: ‘Sure.
BY MS. HOLIDRAY:
Q. Dector, I'm giving you a three-page document. Can
you tell me what we're looking at in this document?
A. A history and physical.

Q. Can you tell us a little bit about when a history

- physical is generated?

R, At the time of the exam.

0. TWho generates it?

A. & scribe.

Q. and the scribe generates it based on something that
somebody says out loud?

a. That's correct.

Verbatim Digital Reporting, Li.C ¢ 303-798-0890
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0. Who would have been talking Qut 1oud?

A, Me.

Q. Do you recognize this as things that you would have

said out loud that someone later woild have turned into

writing?
A Yoz,
Q ‘ Oka y .

MS. HOLIDAY: Your Honor, I would move te admit
this three-page document of medical records.
THE COURT: Hearsay. What --
MS. JOBE: Well, 3tate's objection i hedrsay:
BY MS. HOLIDAY:
Q. Doctor, lat me ask you this. On the second page of
that documernt --
A. Um~h'm.
Q. -- there's a section that talks about skin.
A Um~t'm..
0. TWhere did the information come from that is in that
sectlon?
A. Where did it come from? From the physician.
o And that would be you?
A. Yes.
Q You would have said the information out loud and
someone later would have transcribed it?

A. Yas.
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Q. Ckay. Can you read that section and what it 52ys7?

Which cdne?

B

0. The section entitled "skin”.

A "Right hand second degree burns over the dorsum of
the hand down to the knuckles, stops at the wrist. Small
amount of redness below the left wrist. Left hand, mild
second degree burn, with linear blisters over the wrist,
circumferential burns around the wrist, burns to the palms of
the hand and index finger".

0. Do you recall saying that out loud?

A. I can't remember that.

0. Do you recall that there were burns to the palm of
hand and index finger on this child?

A. I can't recall that.

0. Would you have been saying these words out loud as
you were staring at the injury or later as you were
remembering the injury?

A. hs I was remembering the injury.

0. Okay. Thank you, Doctor. You notlced clear
demarcation lines .on this injury?

A, Yes.

0. And that's why it was consistent with abuse?

A. Yes. Bnd it was bilateral.

0. Are there any instances where you would see a

demarcation line that is not consistent with abuse?
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A. I don't know. Like what?
¢. In other words, does a demarcation line always
indicate abuse?
A. It's always suspicious for abuse.
0. In your mind, does a. demarcation line by itself
prove: abuse?
A. MNot necessarily.
MS$. HOLIDAY: Court's indulgence.
BY MS. HOLIDAY:
Q. Dbr. Olson, you saw Dr. Cetl. Dr. Cetl is a
colleague of yours, correct?
A Yes,
0. You saw Dr. Cetl in the Emergency Department around
the time Chance was being treated?
A, Yes.
Q. Is it your understanding that Dr. Cetl treated
Chance?
M5, JOBE: Objectipn. Foundatien.
THE COURT: Sustained.
BY MS. HOLIDAY:
0. TWhere particularly in the Emergency Department did
you see Dr. Cetl?
A. Somewhere close to the room that the child was in.

e, Based on that, was it your understanding that

Dr. Cetl --
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THE CQURT: Sustalned.

‘BY MS. HOLIDAY:

Q. At some pelint, were you aware ¢f an opinion théat

Dr. Cetl gave regarding'Chance'and'his imjuries?

A, Yes.

Q. How were you aware of that?

A. I cverheard it.

g. You overheard it —= this was a discussion you
overheard?

A. Yes.

0. TWho were the two participants or more participants
in the discussion?

A. The detective. There may have been more

participants that I'm not aware of, put that's who I

remember..

0. & detective and —-

A Dr. Cetil.

Q. Dr. Cetl? Okay. Where did you gverhear this
conversation?

A. In an area close to the room.

0. And she was making conclusions. or opinions about
Chance's injuries?

Ao 1 assune.

Q. Why de you assume SO?
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1 A Bepause T overheard her say that the burns vere ——
2 MS. JOBE: 1I'm going to object te ==

3 THE COURTE Sustained.

4 M&. JOBE: -~ hearsay and speculation based on his

51 testimony.
6| BY MS. HOLIDAY:
7 Q. You know based on what you heard that they were

8| discussing Chance's injuries?

) MS. JOBE: Objection, speculatioh.
10 THE COURT: Sustained:
11 MS. JOBE: He said he assumed.

121 BY MS. HOLIDAY:

13 ©. What did you hear Dr. Cetl sdy?

14 THE COURT: How is that not the same thing?
15 MS. JOBE: It's hearsay, Your Honor.

16 MS. HOLIDAY: Youxr Honor --

17 THE COURT: You're asking the same thing.

18 MS. HOLIDAY: -- I would 5ay it's nmot hearsay

19| because it doesn't go to the +ruth of the matter asserted.
20| It goes to the effeck en the listener.

21 Mg, JOBE: It deesn't --

22 THE COURT: Then it's not relevant.

23| By MS. HOLIDAY:

24 0. Dr. Olsomn, are you upset thdt you have to testify

25| today?
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M5. JOBE: Your Honpr, may we approach?

THE WITNE3S: Am I upset?

THE COURT: Yeah. Okay, don't answer that. Dom't
answer that.

THE WITNESS: ©Okay.

(Rench conference begins)

THE COURT: Why are you going into this?

MS. HOLIDAY: I'm trying to —-

THE COURT: I mean; he's been doing good.

MS. HOLIDAY: The fackt. that Dr. Olsen has a

different recollection than Dr. Cetl, I think could be pretty

significant in this case.

MS. JOBE: I think the fact that when he was being
questioned by the Court and changed some ‘of his answers as
far as the details he is sure of, and those he assumed, it's
speculative about -- it's more evident of what he does or

doesn't remember.

THE COURT: Okay. But the gquestiocn. is do you want

to bé here? Who cares. I don't care. Do you think that

goes to bias or?

MS. HOLIDAY: Because the follow-up guestion would
be, you know, you're upset because you khink Dr. Cetl Could
have provided all the information --

MS. JOBE: That's not relevant.

THE COURT: Yeah, but it's not --
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MS, HOLIDAY: -- that you could testify to.

THE CCURT: It's not really relevant except to
embarrags him,

MS. HOLIDAY: Okay.

THE COURT: You know? I don't think there's any
reason to embarrass him in front of the jury.

MS. HOLIDAY: How about the -- the -- the fact that
Dr. Cetl disagreed with his diagnosis.

THE COURT: &nd what's the relevance?

MS. HOLIDAY: If another docter --

THE COURT: I mean, we —= he can't even tell me
whether he knows. He's saw Dr. Cetl in the ER. 0Okay. He
doesn't know. He dogsn't know. He doesn't even know whether
she treat the him. The lack of medical recerds is pretity
significant to me. Hospitals make medical records. That's a
serious thing.

MS. HOLIDAY: That's true.

THE COURT: .0Okay. I believe that Cetl didn't treat
Kim in the ER because there would have beern a medical record.
Tt would be outrageous for there To be a lack of medical
record especially in a case Like this.

MS. HOLIDAY: I think Dr. Olson obviously 1s upset
about a discrepancy betwéeén either his conclusion, Dr. Cetl's
conclusion, or the detective's uﬂderStandingiof'their two

conclusions, and that would bé_important-in this case that
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two doctors are disagreeing about --

THE COURT; ‘Well, T'm mot sure that he is. I
guess, if you want to -- I'm not sure he Knows any opinions
she's given because --

MS. KIERNY: I think he does from the what the DA
told him.

THE COURT: No, the DA talked to him before she had
given'amy testimony.

MS. JOBE: Since this keeps coming --

MS. KIERNY: She_gavextestimony at prelim.

MS.. JOBE: Since this keeps coming up, he (A) never
got a copy of the Preliminary Hearing transcript. &nd the
only thing discussed as to what she literally testified to is
whether or not she thought the injuries were abusive
{inaudible) details and“say what her epinions were and say
what her conclusions were. And his response is essentially
then --

THE, CQURT: He --—

M5. JOBE: -- why the hell --

PHIDENTIFIED SPERKER: (Inaudible).

M5. JOBE: T apologize. <Can I finisah?

UNIDENTIFIED SPEAKER: Yes.

MS. JOBE: My response to him was saying -- his
respense to me is essentially then why the hell do I need to

be invélved.
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THE COURT: Right. He appears to be up&et because
he thinks the State could have gotten all this information
through Dr. Cetl, and rherefore, he was called here
needlessly. Okay? I'm not sure that vou have to embarrass

him in front of the jury by having him acknowledge that he's

pissed off he'ls here.

MS. KIERNY: T think he has a different medical
opinion than Dr. Cetl, and I think we're entitled to bring
that out.

THE COURT: Yeah, you're entitled to bring out his
opinien.

MS. KIERNY: Okay.

THE COURT: But he's already testified to what his
opinions are.

MS. HOLIDAY: Good enough.

THE COURT: And then if you think they're
different —

MS. KIERNY: {Inaudible). Okay.

MS. HOLIDAY: Okay, that's fine.

THE COURT: Okay.

MS. HOLIDAY: Thank you.

(Bench conference concluded}

MS. HOLIDAY: Dr. Olson, thank you. I have no

further questions.

THE COURT: Any redirect?
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MS. JOBE: Just guickly, Your Honor.

THE COURP: Almost, Dr. Olson.

THE WITNESS: I have all the time in the world:
REDIRECT EXAMINATION

BY M§. JOBE:

43

Q. and I do apoclogize, Doctor. Showing you what's been

admitted as State's 6 and 7. If you could look at those for

me briefly.

A. Yes.

©. 1In those photographs, Doctor, do you see any burns
on the palms of the hand?

A. I see some redness.

Q. Okay. Let's talk about that real quick: Showirng
you 6. Is it up on your screen, Doetor?

A. Yes.

0. Where's the redness that you see? You can mark on
your screen,; Doctor, 1f you touch it.

A Oh, wow, that's great. In this over here.

o. Okay. All right. And showing you State's 7. Where

is the redness that you observed?
2. You see that over there.

Ckay.

2
A. And I think there's something maybe over there.
Q Okay.

A

And maybe --— and right -~ see that there?
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Q. I do. Thank you, Doctor.
A. Can I interject something?
THE COURT: There's not 2 gquastion pending.
THE WITNESS: Okay. all right.
THE COURT: If the State wants you to add
something =-
BY MS. JOBE:
Q. Did you have any additional opinions about the
birns, Boctor?
A. No additional opinions.
0. Okay. Thank you-
z. Um~h'm.,
THE COURT: Any recross?
MS. HOLIDAY: Court's indulgence.
RECROSS-EXAMINATION
BY MS. HOLIDAY:
Q. Doctor, is there any opinions that you wanted to add
about the burns to the palms?
A. No.
0. Doctor, you didn't take these pictures, correct?
A, HNe.
MS. HOLIDAY: HNo further gquestions.
THE COURT: Dr. 0lson, thank you very much for your
testimony —--

THE WITNESS: Thank you.
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THE COURT: <+- here today, your willingness to be

You are

excused.

THE WITNESS: Thank you.

THE COURT: All right. BRre we going to call the
detective back new?

MS. JOBE: Yes, Your Honor.

‘THE COURT: Okay. All right. We're ‘going to take
a short recess. During this recess; you're admonished not to
talk or converse amongst yourselves with anyone else Oon any
subject c¢onnected to this trial or read, watch or listen to
any report over commentary on the ‘trial or any person
connected with this trial by any medium of information,
including without limitation, newsﬁapers, television, the
Internst or radio or form Or express any opinion on any
subject connected with this trial until the case is finally
submitted to you. We'll be 1n recess for the next probably
ten minutes.

THE MARSHAL: Thank you. ALl rise for the exiting
jury..

{outside the présence.of'the“juryJ.

THE COURT: The record will reflect that the
hearing is-taking plage outside =-

THE MARSHAL: Thank you, everyone.

THE COURT: -- the presents of the jury panel.
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Jail calls that Detective DegPalma intercepted between .Jasmin

opened the door, We got €ight calls.

he one or -- two or three that they wanted to ecall. IL turns

16

Okay.
MS. KIERNY: Thank you, Your Hopor. My

undérstanding is at this polint we're going to gel into some

and Mr. Mathews., Just to make a record, we reguested any and
all jail ealls in August. A1l these calls were made in
March. We reéeived them on Friday before the trial. The

State indicated that they would not play them unless we

THE CQURT: Okay.

MS. KIERNY: The State indicated garlier there may

out there's eight. They indicated that we opened the door
when Jasmin said that she had clustody and that we opened the
door by asking if they were a big happy family. We never
used those words, We just asked if thev were a family unit?
A family would be, you know, mother, father, children. It
does not necessarily mean happyr

THE COURT: Okay. I already said that the State
could get inte this information. If you have obiections to
some of the phone calls -~

MS. KIERNY: Okay.

THE COURT: ~- can we get to those?

MS. KIERMNY: Well, I don't think I got to make a

complete record about that because I wasn't sure what was
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versus intentional burns whether CPS told Jasmin that she was
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going to be introduced, and I was waiting for that time.

MS. JOBE: Again, for the record, we're not
calls. MWe're bringing in information from the jail calls

And it was specifically based on the line of questions to
Jasmin about Donovine's relationship and how great he is with
Jerdyn.

MS. KIERNY: And if T could respond to that, T
believe, the State opened the door to this exact subject by
asking if they're still together, if they have plans for the
future together. So that's how they started it, and then we
just followed up with, you are still a family.

So I don't believe that we opened the door. And
the State then straightened out the custody issue, obviously,
as you saw, and Jasmin did admit she did not hav&.custody of
Chance.

I don't think that there is anything probative of

the issue to the charges that we're lere with of accident

not to talk to Donovine and she still did. Obviously, she
isn't on trial for being a bad mom. He's on trial for
whether thesé& burns are accidefhtal or intentional.

THE COURT: Well, I think the State's bringing it

in to impeach her testimony.
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MS. JOBE: And --—

MS. KIERNY: HWhich ~- and what I'm getting -- when
I've listened to these jail calls, I don't think that there's
anything that impeaches. She was never asked, did you talk
to Donovine? She was never asked were vyou teld by CPS nmot to
talk Donovine and you still did it? I think ultimately there
is .an extremé prejudice to Mr. Mathews of the --

THE COURT: She testified in here that she was told
not to have contact with him and she did anyways.

MS. KIERNY: Right. And so she's answered --

THE COURT: ©Okay?

MS. KIERNY: -~- the question. There is nothing
left to impeach her with. She said yes, I did.

THE COURT: Well, first she said she didn't have
contact with him.

MS. KIERNY: And but  she has said I was -- I -still
did. Sco the exact thing that the 5tate is trying to
introduce through theéss jail calls has already been admitted

to by Jasmin. So I don't think that there's ahy purpose for

them coming in. There's an extreme prejudice to him by the

jury learning that he was in custody months after the

incident,

I understand that people undesrstand -- that juries

understand that someone's arrested immediately, but, you

know, two, three months down the road that has other
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implications., If the -~ and then I have a concern with the
format that they're going te be introduced in.

S0 if Detective DePalma is just going te kind of
pick and choose what parts of these fairly tong phone calls
to highlight, I don't -- it's haxd to put them into context
obviously. This jury won't have the complete story. Also;
these jail calls, they're somewhat lengthy. It's hard for ne
to identify exactly what the State wanted teo get out of them.

Donovine is a very low speaker. I couldn't

understand a majority of what he said. These jail calls

aren't the greatest quality so it's Hard to see. We don't

have any transcripts -0f them. 3o if he's just testifying,
I'm not going to be able to correci, you know, if he's

mischaracterizing what is being said here because I don't

‘have a transcript. I didn't have time, 0bviou51y¢ te get

+them transcribed from Friday.

Fipally, iy understanding is that the State is
introducing all eight of these calls just to show that Jasmin
continued to talk —--

THE COURT: Not introducing the calls.

MS. KIERNY: ©h, is --

THE COURT: They want to get into the --

MS. KIERNY: -- talking about these --

THE €OURT: -- substance of the calls.

MS. KIERNY: -- jail calls and the substance of
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‘these jail calls to indicate that Jasmin continued to talk to

Donegvine after being teld by CPS nob to.

First of all, like I said, I think Jasmin has
already .admitted that she did this, SO ‘this is unnecessary.
Arid second of all, T believe that the calls -~ this amount of
calls being —-- or this amount of calls being spoken about. is
cumulativé and doesn't add anything additional.

THE COURT: ©Okay.

MS. JOBE: To be fair, the State intends eon

limiting ‘or narrdwing its questions to .make this part as

brief as possible, but the fact of the matter remains, when

Jasmin was on the stand, she specifically stated she
maintained contact with the defendant through his family and
these calls diractly rebut or impeach that testimony.

She was also specifically asked if she'd ever --

because after Ms. Holiday went into Donovine's treatment and

relationship with Jordyn at length and how great he was and

how fantastic he was and how he never said anything mean to

her or did anything bad, Mr. Burton specifically asked Jasmin.
if the defendant had ever yelled at Jordyn, ever becone
frustrated with her or ever said anything to Jasmin about
Jordyn. In one of the jail calls sle —— which. we provided to
counsel, and was included in the: e-mails last night, -you can
hear Jordyn in the background crying, screaming. One of the

callers identifies that it is, in fact, Jordyn they're
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speaking about. BAnd the defendant says something to. the
effect of, "Shut her ass up," referring to Jordyn. That
directly impéaches Jasmin's festimony.

M5. KIERNY: But it's impeachment on a collateral
matter. We're not allowed to bring extrinsic evidence of
that in.

THE COURT: It's a prior inconsistent statement,
right?

MS. KIERWY: Right, but it has nothing to do with
these charges.

THE COURT: She wasg confronted with the statement.
She —- it goes. to impeachment. She denied making the
statement.

MS. KIERNY: 1It's not a statement. She never --—
they didn't confront her with an actual statement and say,
did vou make this statement. They asked if she centinued to
talk to Denovine, knowing that CPS would -- or are we
discussing the —-

MS. JOBE: I apologilze.

THE COURT: Here's the deal.

MS. JOBE: I lost track,

THE COURT: It's the defendant's statement. 3o
you're upset because they're geing to talk about the
defendant's statement, "Shut her ass up?”

M$. KIERNY: Well, I meéan, I think they're going te
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1| == with that specific call, I think they're going to lose a
2| 1ot of the context inm hearing that Jordyn's upsel and that he
3| —- him instructing, you know, to take care of the child.

4 THE COURT: The District Attorrey has told me that
5 yourﬂclient's-statement was, "Tell her to shut her ass up.

61 And Jasmin was specifically asked if defendant had ever said

7| that, she said, no.

8 MS. KIERNY: PBut he dida't say that to Jerdyn.
9 THE COURT: I understand that.
10 MS. KIFRNY: He said that to Jasmin. So it's not

11} directed at Jordyn.

12 MS. JOBE: And the -- I'm sorry.

13| MS. KIERNY: So it's not like Jordyn would have.
14 | been the recipient of hearing this language. He didn't

15| actually --

16 THE COURT: Okav.
17 MS. KIERNY: =-- speak harshly to Jordyn.
18 THE COURT: Okay. I understand that, bnt what's

19| the objection.

20 MS. KIERNY: The objection is that it's —- it's not
21| relevant. It's a collateral matter, and it's not actually

22| impeachment.

23 THE COURT: Okay.

24 M3, JOBE: 1It's relévant because of the testimony

25{ elicited by the defense about how Donovine is with Jordyn. and
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other children. It is impeachment to Jasmin to the extent
she was SpéCifically asked quotes about that conversation and

And it's the

defendant’'s statement, period, and the State can bring in the

- defendant's statement to the extent he said that, and in the

same call he teld Jasmin she needs to testify for him.
THE ‘COURT: Okay. Anything else?
MS. KIERNY: I think our -- overall, this is --
I've made my record on that.
THE COURT: Okay.

M5. KIERNY: I think this ig & discovery violation

‘that we got these Friday. That they should be excluded for

that reascn alone, but then there's a myriad of other reasons
that they should be exdluded.

THE COURT: Okay. The objection's noted. The
State's going -- they're not going to be able to -- they're
not going to put the phone calls in the record, but
apparently, the detective’s going to be guestioned upen the
substance.

MS. JOBE: Yes, Your Honor,

THE COURT: Okay.

MS. KIERNY: Bo if ‘he misstates them, I don't know

how I'm allowed to correct that without a transcript.

8. JOBE: Then you listen to the Jail call and you

ask for a break and you play the tecording for the detective.
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MS. KIERNY: T don't remember them all in my head.

I'm expected to remember 88 minutes of jail calls in my head

exactly what he said? Do youn want me to be listening to them

at the same time? If I had a transcript, I can go Over and

make sure he's not mischaracterizing it. But without a

transcript; I cannot go into my memery bank and remember &8
minutes of phone calls.

THE CQURT: Okay. So you'lre saying you den't have
a transcript, therefore; you can't make the apﬁropriate
cbjections?

MS. KIERNY: Well, if they'rze going --

THE COURT: Because I suggest to vou if he
misrepresents a call, object.

MS., KIERNY: 'How am I going to know that? I don't
have a transcript to follow along with, Judge. I'm not
trying te be difficult. It's just that there's --

THE COURT: G§o the objection iz you don't have &

ranscript of the phdne calls?

M3. KIERNY: I'm saying, if he is going to
introduce it in this manner, I understand that they're -- 1
understand if they're playing the phone calls back, then I
would know that: that's an accurate representation eof them.
But. if they're just -- if he's just going to paraphrase them
or summarize them or say what they say, if 1 don't have a

transcript, T don't know 1f he's saying something accurate.
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THE COURT: Okay. I don't know what to say that.
MS. JOBE: For the record; State doeésn't have &
transcript either.
THE COURT: Okay. 1 think we can bring the jury
back in now.
(Pause in the proceedings)
THE MARSHAL: All rise for the entering jury,
please,
{In the preserice of the jury)

THE COURT: Does the State stipulate to the

presence of the jury panel?

MS. JOBE: Yes; Your Honor.
THE COURT: The defense?

MS$. HOLIDAY: Yes, Your Honox.
THE COURT: Okay.

THE MARSHAL: Thank you, everyone. Flease be

‘seated.

THE COURT: At this time, we're going to bring the

detective back in, and the State will continue with their

examination,

DETECTIVE PHILIP DePALMA, SIATE'S WITNESS, SWORN
THE CLERK: Thank you. Pledse be seated.
THE WITNESS: Thank you.
THE CLERK: Could you please state and spell your

name for the record.
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THE WITNESS: Philip DePalma, P-h-i-1-i-p
D-e-P-a-l-m-a.

THE CLERK: Thank you.

THE WITNESS: You're well.

THE COURT: You may proceed.

M§. JOBE: ‘Thank you, Your Honor.

DIRECT EXAMINATION (RESUMED)

BY MS. JOEE:

Q. Good afternobn. I don't know what time it 1is
exactly. Detective DePalma, we ended yesterday's testimony
talking about -— a little bit about the reenactment video and
some things you observed in the apartment. And you had
indicated you did additional investigation after the
reenactment video by COﬂSultiﬂg Dr. Cetl, Peltier and ét
cetera; is that Correct?

AL Correct.

Q. I'm goihg to go backwards just a serond. ‘When you
were 4t Sunrise Hospital —- actually, strike that: As far as
vour investigation, did you alsc have the opportunity to
listeh to recorded calls between the defendant and Jasmin?

A. Yes, I have.

. And are you familiar with the defendant's voice?

A. Yes, I an.

q. And in the calls you listened to, did you recognize

the defendant as the individual who was speaking?
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A Yes, 1 did.
Q. TWere you alsg familiar with Jasmin's vo%ce?
x

A.  Yes, I was. :

$. Fair to say during your luvestigation as you
discussed yésterday, you had opportunities to meet with her
and talk to her; is that correct?

I, Yes.

0. 2aAnd in the calls that you listened te, were you abkle
to identify Jasmin's voice as well? \

4. Yes, L was.

£. I just have a few specific guestions, Detective.

During any of those calls, did —— were those callb} as best

you could tell, directly between the defendant and Jasmin?

A. Yes, they were.

0. And were these calls after your investigation?
A. Yes, it was.
o,

And did Jasmin make any statements 1n those calls

about any concerhs or any peossible consequences of her -having

direct contact with the defendant?

AL Yes, wshe did.

Q. And what were those concerns?

A. Concerns of losing her -- or her children to CPS if
she kept contact with Donovine.

0. Okay. And as far as your listening bto the recorded

calls, did she continue to maintain direct contact with
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Donovine?

A, Yes, she did.

Q0. &1l right. Now, during the calls did ybu also
listen to a call where there was an exchange regarding a baby
between the defendant and J&smin?

A. Oftentimes I heard children in the background on the

calls, yes.

Q. Was there one in particular where there were

‘statements made about a baby c¢rying or.something like that?

A, Yes, there was.

0. And on that call did you recognize the defendant's

A. Yes, I did.

0. And did you also recognize Jasmin's voice?

A. Yes, I did.

0. And could you -- what could you hear in the
batkground?

AL I heard a baby pretty clése td the -— to the phene.

Sometimes you can —-= you can tell when there's background

noise and then wheén it gets closer. This one was like the

child was right there on mom's lap or near the phone
recelver.

'Q@ And did.amyone_gn the call identify what baby oz
what child that was?

3. Yes, Donovine asked Jasmin if it was Jordyn.
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0. &nd did Jasmin confirm it was, id fact? Joxrdyn?
A, She did not. She -- Donovine asked and made a

statement.

Q. O©Oh, so what statement did Donovine make when he

asked if that was Jordyn?

A. He —- he was irritated and he said, "Is that Joxdyn?
Tell her to shut her ass up, fuck." That's exactly
guote/unguote, or the werds that I heéard.
. -And that was Donovine?
A, Yes, it was.
MS. JOBE: Pdass the witness.
THE CQURT: Cross—examination.
¥S. KIERNY: Court's brief indulgence. Thank you.
CROSS-EXAMINATION
BY MS. KIERNY:
Q. Detective DePalma, obviously, it was you who
interviewed Donovine here?
AL Yes,
0. And he indicated to you that he wasn't in the room
when Chance was burned?
A, Correct.

Q. #nd he heard a yell of a try and went in to the

A, Correct.

0. &nd then he assumed that Chancé had pulled the mug

Verbatim Digital Reporting, LLC ¢ 303-798-0890

1437




10
11

12

13.

14
15
16
17
18
19
20
21
22
23
24

25
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B, Correct.

0. Okay. And he couldn't ever explain to yon how
Charice was burned?

A That's correct.

Q. Becduse he -- and he indicated he wasn't there?

A. That's what he said, ves.

0, All right. And so was it vou that spoke with
Dr. Cetl and gave thdt acceunt to her?

a. I know I spoke with Dr. Cetl. I'm not sure if any
of my other detectives have or not, but she was given an
explanatioh, yes.

Q. ALl zight. And the explanation that I just
summarized, is that the explanation given to her?

A. It's possible that it was told that way, ves.

60

Q. Okay. Arnd you didn't necessarily give her a copy of

Donovine's statement?
A No,
0. That wouldn't be typical in a case like this?
A, DNormally, not. More of a reenactment. would.
0. All right. Did you give her a copy of the
reenactment?
A. T ecan't recall if I -- 4if she &actually saw the
reenactment or wot. I believe she did.

g. Okay.
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A, But I'm not for sure.

0. Okay. 8o, you believe that she was told by you or
maybe a fellow detective that Donovine was out of the room
and Chance pulled a mug cn himself?

B, Yas.

. Okay. And it was also you who decided to consult

Dr. -- or sorry, Mr. Peltier?

4. Corract.
0. And you sent him some materials?

Photos.

.

g. And was that through e-mail or --
A Yes, It was.

-— mail?

O

Yes.

Q. And the first thing you sent him was Lthe.
photographs? That's what he wanted?

B, Correet.

0. &nd then he asked for additional photographs from
you?

A. ¥Yeah. Yes, he wanted -- I believe he asked for
photographs that were in the heading phase.

Q. Okay. Did you send those plictographs to him?

A, I believe, I did.

g. Yes? Do-you know if He received them? Did he ever,

you know, e-mail back or tell you that he got them?
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A, He didn't -~ T don't believe he confirmed that he

got him, but it may -- I would have to look back in my

 e-mails to see if there was some correspondence that I --

that I typed back that he .ac¢tually received those photos.

But I know that he responded back to me with his conclusion,

'YESZ

Q. Okay. Do you have those e-mails with you?

A. I don't.

Q. ©Okay. &nd you don't have anything with you today
that =- Lo review at that would refresh your recéllection
wheéther he knew ~- confirmed he got --

A. No, T don't.

0. And you sent Dr. Peltier Dponovine's statement or did
you summarize it to him?

A, I summarized his ~— his explanation of what
happened.

Q. Okay. And that would be that he was out of the room

and Chance brought the mug ——- or pulled the mug down on

himself?

A.  Yes.

Q. ©Okay. AL some point, you initially asked Jasmin to
do the recreztion, correct?

A, T dsked her if she -- well, I wanted Donovine to do
the reenactmerit, but I asked Jasmin to go back to the

apartment with us, since 1t was her apartment.
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Q. All right. ZAnd so you weren't going to have her
show you anything becoms there?

A, No, because she allegedly was not in the apartment
when this —-— when Chance got burned.

0. ‘When you say allégedly, that's what she told you?

AL Correch.

0. And Jasmin didn't want to leave Chance at the
hospital?

A. Cortrect.

Q. But Donovine did agree to do the reenactment?

A. Yes, he did.

Q. Okay. And he went to the apartment with you
willingly?

K. Yes.

Q. And he had -- but at that point, your information
was he told you he wasn't in the room when it happened?

A. Yes.

Q. So some of the things that he says in the

reenactment include, "I guess”, Or "probably", correct?

iy Yes.

¢. And during that xecreation and I'm sorry, actually

you testified you did the —— you took pictures before you do

the recreation, correct?
&, Correct.

0. and you were there for when the CSAs were taking the
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Yes,

And then you were there during the recreation?
Yes.

and then did you stay in the apartment much longer
recreation?

2 little after that, vyes.

Okay. At any point, did you go tHrough the

6f food to look for certain items?

Yes.

You did?

Yes.

Okay. &and you also locked for that broken handle of

Yes.

And isn't it true that Donovine had told you that

‘the mug maybe had broken sometime ago?

He didn't remember.
Okay.
At all.

Did he ever tell you that it -- that he -- he

thought. it was a long -- it was a -- it was & few days ago?

A,

T don’'t remember him saying anything about days or a

long time ago. He just said that he doesn’t remember. He.

thoaght it was broken that day in particular.
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Q. But notﬁing he told you would indicate that the mug
handle -- he didn't tell you that mug handle would be In the
garbage?

A. Correct, he didn't say that.

0. He didn't tell vou, you know, where the mug handle
would be?

B Cerect.

Q. He just didn't know?
A, ‘COIKECt,
.

Okay. That reenactment video we saw ended at about

5108 p.m.?

'A:._ YES +

0. And you were aware that Chance .and Jasmin and

Donovine and Jordyn had arrived at the Hospital around 9:53

a.1. ?

A, Yes.

Q. So that reenactment video took place about seven to
etght hours later?

A, Yes,

0. 'And they had béen at the hospital that entire time?

A. Correct.

Q. Regarding the calls that you just testifieéd to,
these were. called that Donovine placed to Jasmin, ¢orrect?

A, -xés,

Q. Yes., And in several of the calls it's -— Donovine
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1| was Ffrustrated that she wasn't talking to him, that Jasmin

21 wasn't talking to him more?

3. A, Yes.

4 9. Ts that fair? Is that a fair characterization?
S A, That's fair.

6 Q. Gkay. And Jasmin would explain that she wasn't

71 talking to him because she didn't want. to- mess things up with
8| her kid through CES?

9 A. There were conversations abcut that initially, ves.

10 @. Okay. And that call regarding the baby, because we

11| gidn't hear it, I'm just going to ask you a couple guestions

12| -=- or because the Jjury didn't get to hear it, I}m-just going

13| to ask you a couple of guestions.

14 S0 when you listened to that call, the baby was, you

151 assumed in Jasmin's lap?

16 A. Lloge to the receiver.

17 Q. Okay. Close to the receiver. 50 i1t was --—

18 A. Yes.

19 Q. -- a very loud cry?

20 K. Yes.

2; Q. Hard to Hear what Jasmin was saying?

22 A. Tt —-- it didn't appear that it was hard to hear her.

23| 7t was fading in and out the —- oX the -- the baby's cries
24 weIE'SPOradic -

25 0. Okay.
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A. —- 50 to speak.

Q. They were falrly loud cries?

A. At -- at a couple points they were loud.

0. And he didn't say -- at no point did he say to
Jerdyn shut your ass up?
Ch, no.

That was to Jasmin to shut the baby up?

oo

To tell her to shut her ass up, Y&S.

0. Okay. I just wanted to make sure I got that
characterized correctly.

MS. KIERNY: <Court's brief indulgence.
BY MS. KIERNY:

0. So when you wete looking through the cupboards when
you were at the apartment on, I believe; that would bhe the
ath.

A. Yes,

0. You looked at the cupboards but you didn't move any
ltems around?

a. I -— T moved some items around. I just didn't
remdve.ahy-items, I just -~

6. You didn't remove any items?

A. Correct.

0. Okay. S$o you meoved items around but didn’'t pick

anything up (inandible)?

A, Right.
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g. &nd there were other -— there were two other
detectives there and a sergeant; is that accurate?
A. Yes.
Q. Do you know if any of them went through the
cupboard, moved itenis?
A. 1 couldn't recall £0r sure.
Q Ckay .
A. You'd have to ask them.
Q Okay: Well, you were aware of what they were doing?
A T was the lead detective in -- ifl that tase. I was
closest to the counters. They were more in the background.
Q. Right.
A. So if I had turned my back or went into another
room, if they looked, that would be their testimeony to --
0. But you don't have any information from them that
they did that?
A. Correct.
g. Thank you.
MS. JOBE: Just a couple of questioms, Your Honor.
THE COQURT: Are you done?
MS. KIERNY: Oh, ves.
THE COURT: 0Okay.
MS. KIERNY: Thank you.
THE. COURT: Any redirect?

M$. JOBE: Just a couple, Your Honox.
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REDIRECT EXAMINATION
BY MS. JOBE:

Q. Detective DePalma, in you going through the
cupboards or any of your fellow detectives or your sergeant
going through the cupboards, did anyone say théy had found
any coffee?

A. HNo, they did not.

o. B&nd as far as those callg that you listeried t0;
Counsel_had-agked you; ‘there wexe times in those calls where
Danovine was frustrated hecause Jasmin wasn't talking as much
as he wanted to her, and your testimony was that was because
she had some concerns about CES; is that correct?

A. At —- at some times theére were some concerns, but
more or less in the beginning of the phone calls, yes.

0. Okay. Was there evér a time where the —- in those

walls that you Iistened to where the defendant gave

directions to Jasminh about what she needed to do or not do as
far as court proceedings are  cbncerned?

A, Yes.

Q. And what did he say to -Jasmin?

T There were -- 4% far as there were conversations
about letters, sending letters, and --

Q. I'm sorry, Detective, the question was just
specifically did --

a, about —-
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0. -- Donovine say anything specifically to Jasmin
about what she needed to do or not do with respect to court
proceedings?

L. I.don't zecall.

Q. Okay.

MS. JOBE: No further questions.

THE COURT: Any recross?

¥MS. KIERNY: No, Your Hongr.

THE CQURT: Detective, thank you very much for your
testimony here today.

THE WITNESS: You're welcome.

THE COURT: VYou may step down. ‘You are excused
from your subpoend.

THE WITNESS: ‘Thank you.

THE COURT: We -have to break for lunch, right?

MS. JOBE: Yes, Your Honor.

THE COURT: All right. All right. At this time,
admonished not to talk or converse amongst yourselves or with

watch or iisten to any report over commentary on the trial ox
any person connected with this trial by any medium of
information, including, without limitation, newspapers,
telavigion, the Internet or radic or form or SXPress any

opinion on any subject connected with this trial until the
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We'll be in regess until L:30. Thank you.
THE MARSHAL: Thank you. All rise for thée
jury, please.

(Outside the presence of the jury)

THE COURT: Anything outside the presence?

M3. JOBE: I believe, we_might,'Ybur Honor.

THE COURT: Okay. The record will reflect

‘this hearing is taking place outside the presence of
panel.

THE. MARSHAL: T have to go get his name (inaudible)

name and badge number on it (inaudible}.
(Pause in the proceedings)
THE COURT: Okay.
MS. BOLIDAY: I believe, that was Kevin --
MS. JOBE: Tt was, I believe Mr. Terry.
‘MS. HOLIDAY: Kevin Terry.

Mg, JOBE: There we go.

THE COURT: I guess, I'm assuming he must be --

this must be a question for the detective, but —-
THE MARSHAL: That was Jurar No. 6. He's
cutside.
THE COURT: ©Okay. So, it's Juror No. 6.
be marked as court's exhibit next in line, which 1is

THE CLERK: Séven.
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THE COURT: It says, "Can we see the coffee cup?”
I'm assuming that was a'queStion for the detective, but I
don't think we have to bring the detective back to ask the

guaestion.

MS. JOBE: I would just note that there are

multiple pictures 1n the exhibits of the coffee cup and it's

also in the reenadctment video.

MS. KIERNY: Was it impounded?

M8. JOBE: ©¥No. They didn't take any items,

MS. KIERNY: T don't know if Jasmin still has that
cup.

THE COURT: I mean, I don't know ifeither side

wants to ask a witness about it and the fact that it was not

impounded. That's fine. But T don't think I need to bring
the detective back to --
MS. KIERNY: No.

THE COURT: -- ask this guestion. So the juror ca

go te lunch.

THE MARSHAL: Yes, ma'aim.

MS. HOLIDAY: If we're able to get ahold of the
cup, would Your Honor entertain letting the jury see the cup

MS. JOBE: No. Your Honor, 3tate would object
simply because so much time Has passed and the fact of the
matter is the --

THEgCOURT? But how would you gelt past chain_of
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custody and. all of that.

MS. JOBE: Right.

THE COURT: I mean, I don't know, 1'11 consider
whatever. If you bring it, I'11 consider it, but.you know,
you'd have to establish a chain of custody, right?

MS. HOLIDAY: Qkay. Thank you, Youx Honor.

MS . JORE: For the record, Your Honor, we've
received defense's proposed instructions. We're going to
review them over lunch. They have ours.

MS. KTERNY: Ye&s.

THE COURT: D& I have .any of them?

MS. JOBE: They've all bgen sent to Pam.

THE CQURT: Oh, okay. Okay.

MS. HOLIDAY: Bo you want to settle -- settle after

Cetl?

MS. JOBE: Oh, Cetl's going to be here at 1:30.
THE COURT: Is she the last witness?

MS. JOBE: She's the last witness for the State,

Your Honor. We'll need to be patient with her and might need

to make some accommodations while she's testifyingx but I'11
talk to counsel about that off the record.
THE COURT: Sure.

MS. KIERNY: And then I think Ms, =-- just really

briefly: =~ I'm sorry, I know we don't want to do this before

the jurors: Ms. Holiday wanted to use a demonstrative --
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explain this.

MS. HOLIDAY; That's correct, Your Honor. What T
was going to ask before Dr. Cetl restifies, I brought over, I
guess, a big, huge, white notepad that you would write on and
an --

TEE COURT: Sure.

MS. HOLIDAY: ~—— easel. And so I was just

wondering if during Dr. Cetl's testimony I could write a few

things down?
THE COURT: Sure.
MS. HOLIDAY: QCkay.
THE COURT: No problem.
MS. HOLIDAY: Great. Thank you, Your Hondér.
THE COURT: No;probiemm
THE MARSHAL: Thank you. Court will be in recess.
(Court recessed at 12:20 p.m. until 1:32 p.m.}
{In the presence of the jury)
THE MARSHAL: Thank you, everyone. FPlease De
seated.
(Pause in the proceedings)
THE MARSHAL: Please come to order. Court is now
back in session.
THE COURT: Dees the State stipulate to the
presence of the jury pariel?

M5. JOBE: Yes, Your ‘Honor.
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1 THE COURT: The defense?

2 MS, HOLIDREY: Yes, Your Honor.

3 THE COURT: Okay. Dr. Cetl, you can take the stand
4| again. And if you‘ll please remain standing and raise your

5| right hand so you car be sworn.

[ DR. SANDRA CETL, STATE'S WITNESS, SWORN

7 THE CLERK: Thank you. Please be seated. Could

8| you please state and spell your name for the record.

9 THE WITNESS: Yes. Dr. Sandra, S-a-n-d-r-a, Cetl,
10| C-e-t=1.

11 THE CLERK: Thank you.

12 THE COURT: And cross—examination.

13. MS. HOLIDAY: -Thank you, Your Honor.
14 THE COURT: Um-h'm.

15 CROSS-EXAMINATION

161 BY MS3. HOLIDAY:

17 Q. Good afternoon, Dr. Cetl.

18 AL Good afternoon.

19 0. Yesterday, you explained that your jeb is to

20 | -evaluate children's -injuries, correct?

21 A. Yes.
22 Q. Okay. Yesterday you alsc explained that you like to
23| have as much informaticn as you can have when coming to a

24| coneclusion?
25 A. Or .as necessary to make a gonclusion.
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0. Okay. You were present ngar Chance's hospital room

 after the accident, right?

R I pelieve, I was working in the office that dav.

0. When you say, in the office, what do you mean?

A. I have an office in —-= in the hospital-on'labor and
delivery.

0. Okay. Is.labor'and delivery ¢n the same floor as
the Emergency Department?

A.  Yes.

Q. How close 1s it te the Emergency Department?

A. It's a three-and-a-half minute walk. I don't know
exactly.

0. Do you mean beiﬁg'praSent.@utside=Qf Chance's room
in the Emergency Department. oh the day of the accident?

ME. BURTON: Your Honor, at this time, I'm going to
object ag to the term vaecident” . Assumes fdcts not inm
evidence.

THE COURT: Why don't. you juskt ask if she was there
on- the date of the incident.

BY MS3. HOLIDAY:

o. On the date of the incident.

A. I bhelieve that I was. 1 think I -+ I had heard
from, I think, nursing staff that there may have been a
rtoncern of abuse, and I kind of pﬁked.my_head.into the room,

but he was already wrapped up, and so I wasn't able to do an
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actual examinatioen.

Q. Okay. 8¢ you did poke your head into the, room?

A. 1 looked --

Q. Chance's room?

A. I just -- I looked from the hallway to see if he'd
be able to be examined, and he wasn't, unfertunately. by that
time.

0. Okay. S6 you did not examine him?

A, Correct,

0. Doctor, you went through an analysis to come to your
conclusions in this case, right?

Al Yes.

Q. I'd like it talk to you a little bit about your
method 0f analysis. "Analysis" is a word we use a lot. We
kind of talk about it all the time. Wouldn't you say that an
analysis is just the process of breaking a toplc down into
smaller parts so that you can examine it to learn more about
the topic?

n. That's one definition, sure.

Q. When 'you're analyzing something, you are using the
information that you already know from your training and
experience, xight?

A, For an evaluation, yes.

Q. For an evaluation. Any kind of :analysis you do,

really? You use the information you already have din your
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mind, right?

A. Well, I definitely use that. That's a part of it,
yedah.

0. BAs a basis or & background of your analysis?

L. Sure,.

Q. DOkay. &And specifically, as a medical doctox, you're
going to use your training and expertise in medicine as part
of your analysis?

LN Yes.

Q. You specifically analyze injuries to the human beody?

A, Coxrect. i

Q. TFair to say these are injuries you did not
perSOhally observe happen usually?

A. Correct, because I'm in a medical facility where
pecple bring the injured.

Q. Absolutely. So when you're making -an analysis about

an injucry that occurred +o the human body, is it fair to say

that you have to kind of picture what tould have happened to

create the injury in your mind?

A. That's & part of it, yes,.

Q. And you'treé creating that picture in your mind using
the information that you have about the injury?

A Yes.

¢. And the-specific knowledge and expertise that you

already Have through your training and experience?
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B. That's fair.

You're a scientist, right?

L

&, In a matter of speakirng.

0. Okay. Do you use thé scientific method in your
analysis?

A. Because we're not researching a topic with a null
hypothesis and to go through metheds #nd whatnot te produce
some type of lliterature, T wouldn't say that. I use more of
a method of differential diagnoses and a medical evaluation
type of structure.

. How is a medical evaluation different than this
scientific method, for example?

L So the way we go about things is pretiy congervative

in terms of we look at there's a subjective, kind of an

objective, an assessment and a plan, Whereas, when —- and

yes, the sciéentific method is a part of that accessing
literature, looking at, well, okay, there is gertain things
that this might be #nd kind of going through that process.
The scientific method itself is meore, I think,

adaptable when we're talking about the medical field to
looking at peer research type of assessmeEnts.

Q. Okay. So backing you up a little bit. You said you
start with an objective and a —=

A, TNo, we ¢all it kind of a SOAP. That's kind of just

in general how we organize it as medical, you know,
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practitioners. Subjective, kind of understanding, okay, why

did someone come in, what's their history, and then

objective, so what are the findings, physical exam, if

they're, you know; photo-doeumeﬂtation,'vital signs,

‘whatever, labs. Next would be kind of an assessment of; you

know, what are we locking at and then a plan dependent on

what role we play in the management of that child or patient.

Q. So fair to say the subjective would be the specific
facts that you have on the child or the person that you're
locking at? The case that you're looking at?

. I wonldn't call them facts because it is subjective.
I would say that that is a history that is provided either by
a. caregiver or even, you know, like a social history, medical
history; whatnot, that, you know, for intents and purposes T
would take as truth, but in and of itself, it's not a fact
because I'm not either looking at a lab value, for instance,
something that is objective.

©. Okay. B850 it's information that you Have regarding
the specific case?

A, Yesg.

g. ©Okay. &nd then you said you assess -- You do an
assessment with that information?

A. Yes. So it’s all of the information put together.

Q. Okay. Can you walk me through the process of your

assessment? Ts that -- does that relate te the scientific
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method in any way?

MR. BURTON: Objection, Your Horor. At this time,
relevance,

THE COURT: Yeali, I'm kind of wondering what the
relevance is.

MS. HOLIDAY: Well, sheé's providing medical
testimony: She did an analysis to reach a conclusion in this
case.

THE COURT: Sure.

MS. HOLIDAY: And I think we should explore the
analysis and the information; the process by which she c¢ame
to that conclusion s¢ we can understand it.

THE COURT: I think you can do that, but I'm not
sure that this guestion does that. The gbjection’s
sustained.

BY MS. HOLIDAY:

0. When you're analyzing a case, fair to .say, vou have
information or data that you start with?

A. In general, ves.

Q. Okay. Would you then start imagining scenarios in
your mind that could have happened to create the injury
you're looking at?

4. I don't know if that's where I start. I mean,
oftentimes I'll get a history. Okdy, there's a patient

presented with such and such ¢hief complaint, Here are the
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videos or whatever 1t is. Here is the history of how this is

how could this oceur and, you know; what do I know about

machanism.

information that you have available about the case?

assumption or maybe a hypothesis?
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reported to have occurred. And then go fhrough kind of,

bkay, you know, is this the way that this conld ocecur? Well,
these types of injuries that could offer support to the

Q. Absolutely. So how could this occur? So that with
be a question you would start with?

A. Again, I don't -~ I don't -- I start. T don't know,
it's a part of the overall evaluation.

Q. That's a guestion that you would ask as part of your
sverall evaluation? How could this --

A. Fair.

Q. ~- have happened?

A. Fair.

Q. And in answering that guestion, you use the

A, Yes:
¢g. And in answering that guestion, how cculd this have

happened, you havé to start with a guess in your mind or an

MR. BURTON: Objection, Your Honer.
PHE COURT: Sustained.

BY M5. HOLIDAY:
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Q. When trying to answer the giestion how could this
have happened, is. the answer wsually immediately apparent to
you or do you have to think about it, break it into different
parts in your mind to determine the conclasion that you
ultimately want to reach?

MR . BURTON: Your Honor, may we approach?
THE COURT: Sure.
{Bench conference begins)
THE COURT: I don't know vhat you're doing. You
got her here on cross—examination. Crogs—examine her.
MS. HOLIDAY: So, Judge, obviously, we den't have a
scientific expert testifying. We've offered one, we don't

have one. Sciencey and stuff is hard, and T would like to

try £¢ present my best challenge to her medical and

seéientific testimony that I can ptesent. In erder to do

that ==
THE COURT: You've been doing that.
MS. HOLTDAY: --— I think I would like to ask hex

questions about her .analysis. Obviopusly, I want O ask her

questions about her analysis of this case in particular.

THE COURT: Okay.

MS. HOLIDAY: That would certainly Be my geal. To
understand how she analyzed this case in'particular, I need
to understand her process or method of analysis that she goes

through. 1f we can follow the process or method of analysis,
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théﬁ we can find out how she used that, implemented that in
this case.

THE COURT: Well, that would be riice if ‘that's what
yoi were doling. I mean, T'11l allow you to do that. But I'm
net going to allow you to pretend_like_you have Dr. Johnson

up on the stand. I mean, becanse that's what it appears that

you're trying to do, 1sg get her 'to testify that she can

create some sort of seenaric in which this is -
MS. HOLIDAY: T don't -— 1 don't think that's =--
T'm certainly not saying that she created & scenaria., I'm

saying to -— I'm actually not saying anything because T —— 1

don't know'her_prOGess-Of'analysis ard I think her process of’

analysis ==
THE COURT: Well, she's told you.
M. HOLIDAY: ~—- is important, right?

THE COURT: Okay. I -- everything I -- you're

saying, I think you can do, I just don't think you're. doing

that through your guestioning.

MS. HOLIDAY: Okay.

THE COURT: So the-objecﬁion's sustained, but
everything you safd, I think you're permitted to do. You're
permitted to challenge her, but she's here, not sofiebody
else. h

MS. HOLTDAY: Okay.

THE COURT: Okay. Thank you.
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MR. BURTON: Thank you; Your HOUoI.
{(Bench conference concluded) .
BY MS., HOLIDAY:

Q. Doctor, in this case, in particular --

A. Unm-hk'm.

0. —— you started off with some information?

A Yes.,

Q. Some of facts that you had were that the child's
mother's boyfriend teld pelice a statement abput what
happened?

A. Yas,

0. Your understanding of that statément is that he put

a mug full of hot water on the countertop, right?

A. Yes.

0 and then he left the room?

A. Yes.

Q When he came back into the room, the mug full of

water was now on the floor?

A. I believe s0, ves.

Q. Ancther fact you knew in this case was the child's
age?

A, Yes.

0. bid vou know the child’s height?

A. T don't know if that's in theé beginning or if it was

overall. I did eventually know the child"s height, yes.

Verbatim Digital Reporting, LLC ¢ 303-798-0890

1463




10

11

12

13

25

23
24

25

8o

Q. Did you know fhe counteértop height?

A. BAgain, eventually. I always ask for as much
measurement, especially when dealing with access and
developmental milestones, you know, in toddlers.

Q. You asked for more measurements?

A. Yeah, I don't remember if in this particular, if I
already had that because, you know, I —- it's kind of known
that I'm gping to want measurements and what, you know, what

everything looked like and does if -- you know, -is it

consistent with the. mechanism that is given or, you know, the

development of the child and whatnot. €o I did know at some
point in my evaluation, both the countertop height as well as
the child's height.

Q. Did you know the child's wing span or arm reach?

A. Specifically, I don't think I did, no.

Q. Did you know the size of the child's hands?

A, No, I don't think that was measured out. Well, wyés,

1 did, actunally. That's nmot true, it was measured. out
because we had the scale with the burn images, so yes, about

the size of the child’s hands, I did -- I did have an

understanding of that.

Q. Would the child's arm length or wing span be present
in the medical records?

A, No.

Q, THat's not something you usually measure?
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] A. NO, not in the ER, No.

Z Q. Did you knoéw how far specifically Chance could reach
3| up onto a countertop?

4 A. No, That was more of a supposition being fairly

51 average size; Lwo, two-and-a~half-year-old.

6 0. Okay. A suppositioh, can you explain that?

7 A, Based on his height and about. an average size, you
8! know, what a hand might be able to -- to .reach. And what we
9| sée just day-to-day what toddlers can do within their

10  development,

11 0. Did you ever create a model or anything where you
12| had a model of what the child's height would be compared to
13| what the countertop would be, compared to how far the child

14| ¢ould reach under the countertop?

13 MR. BURTON: Objection, Your Honor. Relevance.
16 THE COURT: I'l1l allew her to ariswer this.
7 THE WITNESS: No, did I not create a physical

18| model,
19| BY MS. HOLIDAY:
20 Q. So when you're talking about a -— you said a

21| supposition?

22 A. Yes.

23 o Is that an assumption?

24 A. Sure, Yyes.

25 0. Same idea? Okay. ©So your assumption of the child's
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making an analysis, you use the expeértise that you already
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through a meodel, but semething you ¥ind of imagined. or kind

of tested in your mind?
A. Based on medical literature, MY training,
experience, it wasn't just a; you know, & guess.

Q. right. Rdight., Like we talked about, when you are

have?

A. Correct.

Q. Ckay. Do you ~-— did you ¥now in this case exactly
where the mug was placed on the countertop?

4. No, I was tpld through images as well as a history
about where the taregiver thought that the mug was.

0. ‘What image did you rely on for that information?

A. There was images of the rounter and there was also
an image of the mug in the sink itself. 5o it was just kind
of saying set up this is about where he explained that the
mug would bBe, 3o it would be photo documentation from, .I
Lelieve, Metro's ID team.

0. Was it an imdge of Mr. Mathews specifically pointing
at. a spot on the couhlertop Or was it a detective pointing &t
a spot on the countertop or how -=

B, T believe, it was the detective kind of pointing -—

Q. A detective pointing =

A, -~ that’ =— yeah.

Vetbatim Digital Reporting, LLC ¢ 303-798-0890,

1466




10
11
12

13

14

15

1%

17

18

19
20
21
22
23
24

25

89

Q. Okayﬁ Did you kiiow in this case how theﬁmuq'spilled
or tipped or fell off the icountertop?

A. No.

9. .bid you know in this case the angle that the mug
would have fallen or tipped or spilled?

A. The mug was in the sink s0 it wasn't even on the
floor in any of the scene pictures that I looked at so I have
no idea, no.

O. Do you know as part of your backyround or training
and experience the force that it requires td get a mug to
spill or tip?

A. More of a generalization or estimation. Physics,
you know, 1s a part.of kind of mechanisms of -- of how
injuries happen. But a specific number, no, I den't.

¢. Okay. You probably took a physics class as part of

your medical training, your general educatlon and medlcal

training?

MR. BURTON: Objection, Your Honor.

THE COURT: Sustdined.

MS. HOLIDAY: Yéur Honor, she testified that she
was using —-

THE CQURT: We're net going to ~-

MS. HOLIDAY: -- knowledge of physics.

THE COURT: -- ask her what classes she took.

BY MS. HOLIDAY:
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0. Where does ybur krowledge of physics come from?
MR. BURTON: Objection, Your Honor.
THE COURT: Sustained.
BY MS, HOLIDAY:

0. So you used the knowledge much physics that you
have --

A. Yes.

0. -- to estimate or assume the amount of foree that
would be required to tip oxr spill the mug or for it te fall
off the countertpp?

A. (enerally speaking, yes.

&. Okay. Do you know how much -- do you know if there
was water spilled on the floor or oa the countertop?

A. My understanding from a report of the scene is that
there was no water on the countertop or the floor or anywhere
that was maybe cleaner than other areas that would indlcate
that. 8o I don't know how much or where water was.

Q. Okay. Did somebody tell you specifically that there
was no water on the countertop?

A. ves, 1 believe it was law enforcement and child
protective service gtaffing that we had, from one or the
cther. I don't reecall who told me that.

Q. Do. you know in this case what the flow -- the
direction of the flow of the water was?

MR. BURTON: Yéur Honor, at this time, objection.
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This is outside of her field of expertise.
THE COURT? Sustained.
BY MS. HOLIDAY:
Q. Were you provided information in this casé about the
direction the water had spilled?
A. There was no water so the assumption would be that
no, that informatlon was not prOvided.
0. Were you provided information in this case about
what Chance was trying to do?
MR. BURTON: Objection, Your Honor. Relevance.

THE COURT: Yeah, why don't you approach for just a

{Bench confereénce bagins)

THE-COURT: ‘She was provided information about what
he. said. She was not provided information that this —-- she's
-— I méan, so if you want to ask her based upon what she —-
your client never provided informdtion that the cup fell off
the counter, that the child was redching on the counter, none
of that.

MS. HOLIDAY: Correct. 8o she doesn't have any of

THE COURT: Because she doesn’t think that's what
happéened.
MS. HOLIDAY: Right. So --

THE COURT: So what are you getbing at?
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MS. HOLIDAY: So what I'm getting at is all the

information that she doesn't have, right? The question that

we were just talking about was did anybody tell --

THE CQURT: You don't have to have information

“about stuff that's not relevant. You can ask her if that
would be relevant to her analysis, but for her -- you're
- asking her to basically to presume that something happened a

cekrtaln way.

M5. HOLIDAY: No, Your Honor.

THE COURT: You already asked her what direction

the water was flowing from when the cup fell over.

MS. HOLIDAY: I asked Her if she -- I asked her if
she knew what directien the water was flowing. She doesn't.
THE COURT: Then =-

M5. BOLIDAY: And that's the point I'm trying to

THE COURT: -- you're asking her Lo assume. that
théat happened.

MS. HOLIDAY: No, of course mot, I'm asking her if
she -~

THE COURT: Then it's not relevant. So that's
easy.

MS. HOLIDAY: Ckay. So is Your Honbr :saying that T
ecan. ask her 1f knowledge of what Chance was trying to do

would have influenced her analysis?
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THE COURT: Se in othet words, if she had béen
there and saw it? I mean, because your own client sdys he
didn't see what happened.

MS. HOLIPAY: &nd I think that's the important --

THE COURT: 1 mean, and maybe you're not
underStanding the difference. You wanted to bring in an
expert to put together a scenario, 2 complete scenario, based
on nothing, based on no facts, except that your client left
the room and this is what could have happened.

Where you have experts that are saying these are
the burn patterns and they're of a non—accidental nature.
They had to have been done intentionally and they wouldn't
have been done this way because that“s not how a burn pattern
would be.

MS. HOLIDAY: And they testified on direct
examingtieh, Dr. Cetl, specifically, that she based part of
her analysis on the facts that she was given -—-

THE COURT: Sure.

MS. HOLIDAY: -- and that -- you know, the story
that a mug was placed on the countertop -and why it wouldn't
be possible for the water to have spilled on Chance only
creating burns to the back of his hands.

THE COURT: Um~h'm.

MS. HOLIDAY: And so she was given certain

information, right? Like I just said, a mug on a countertop,:

Verbatim Digltal Reporting, LL.C % 303-798-0890

1471




10

11
12
13

14

16
17
18
19
20
21
22

23

24

25

04

mug eventually ends up on the floor.
THE COURT: Umi~h'm.
MS. HOLIDAY: I think what's alse important to her

analysis is information shé didn't have. Nobody could tell

her what Chance's objective was .or what Chance was trying to

do. You're right, because nobody saw it. 8o obviously, that
didn't go into her analysis. I think the information that

didn't go into her analysis is just &s important as the

information that did go into her analysis.

If she didn't know what Chagce was going for, I'm
asking her if she did. She didn't, probably, so I'm pointing
that out.

MR, BURTON: Your Honor, this all goes towards
argument.

THE COURT: Right. I mean --

MR. BURTON: This witness has clearly stated what
lAaformation and facts she knew and what information she had.
Tf she wants to stand up in front of the jury and say well,
look at all the stuff she didn't have, that's fine.

THE COURT: I think that's fine, too. I just don't
think it's appropriate on. cross—examination.

MS. HOLIDAY: Okay.

THE COURT: You need to cross—examine her on her
testimony, not based on somebody that's not here.

MS. HOLIDAY: One thing that we heard in the
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recorded statement, Donevine's recorded statement, is that he
said T don't know, maybe he was thirsty or something to that
«ffect. He was thirsty. That was -— that was a guess,
obviously. But point being, nobody told her that, right?
Of ——

THE COURT: What, that the child was thirsty?

MS. HOLIDAY: Yeah.

MR. BURTON: Again, that's argument to be made to
the jury no closing.

MS. HOLIDAY: It's not.

MR: BURTON: It's not relevant to cross-
examination.

THE COURT: What does that have to do with the burn

patterns on this child, whether he was thirsty?

MS. HOLTIDAY: Because it matters what information
she put into her analysis. If she was thinking about, you
know, that the child was thirsty, that might have changed her
analysis. If she was thinking that the child was reaching
for a cup --

MR. BURTON: You can ask her that. You can ask

her ——

MS. HOLIDAY: Okay.
MR. BURTON: -- if you would have known the child.

was thirsty --
THE COURT: I guess if you want to ask her that.

The objection at this point is sustained. I just ask that
Verbatim Digital Reporting, LLC ¢ 303-798-0880
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you cross-examiné her —- cross-examine her based on what she
has testifieéd to.

MS. HOLIDAY: BRut to get at what she knows, it's
also important to understand what she doésn't know. Am I
allowed to her guestiohs --

THE COURT: 0Okay. You cannot ask --

MS. HOLIDAY: -- abeout what she doesn't know.

THE COURT: -- her what direction was the water

was water in the cup and that the vater tipped over, right?

MS. HOLIDAY: Well, she analyzed —-

THE COURT: Because do you understand how that
doesn't make sense?

MS, HOLIDAY: She analyzed -- she started with a
prepositiaon, right, that Donovine's statement was that there
was water in the cup and it tipped over. &and she analyzed
that. She was wondering or ==

THE. COURT: Well, you can ask her that.

M5, HOLIDAY: -- explaining --

THE COURT: That if she assum&d that. If she
assumed that was all true, you ¢an ask her that. I just —-

MS. HOLIDAY: I don't --

THE COURT: You can't ask her what direction was
the water flowing.

MS. HOLIDAY: Well, I -~ to be fair, Judge,

respectfully, I didn't ask her what direction was the water
Verbatim Digital Reporting, LLC ¢ 303-788-0890
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flowing. T know sshe doesn't kndw that. What I said was —-—
THE COQURT: VYeah, you dids
MS. HOLIDAY: ~-- nobody ~- you know, you don't
know, think is what I said, or did you know what direetion

fhe water -— is that .information that you have? The point

is, did she know what direction the water's flowing? She did

not have that information. Nobody told her what direction

the water was flowing. That's not a fact that she has 1s the

point,

MS. JOBE: Becausé no one —=- because no one
supposedly observed this.

MS. HOLIDAY: Absolutely. That's part of my point.

THE COURT: Okay. Then that's something you can
argue in closing argument.

MS. HOLIDAY» Okay.

(Bench conference concluded) .

THE COURT: Go ahead.
BY MS. HOLIDAY:

Q. Doctor; would it make a difference to your analysis
and your opinion if you had information that Chance was
thirsty?

A. Not necessarily, no.

0. Would it make a difference to your analysis and
opinion if you had information that Chance wanted to grab a
mug?

A. T guess, in a matter of speaking, because when kids
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grab mugs off of counters and spill them on themselves and
they have these accidental burns that are very sterectypical
in face, torso. So I mean, -if that's what, you know, his
intention was, then I guess, ‘it makes sense, you know, to
further my assessment and evaluation in this case,

0. So what Chance's objective was or what Chance was
reaching for would be important to your analysis?

MR. BURTON: Objectien. Misstates the testimony,
Your Honor.

THE COURT: Sustained.
BY MS. HOLIDAY:

Q.  Why would it be important for you to khow if Chance
was reaching for the mug?

A. I mean, I don't think it's something that needs to
be known. Again, two-year-olds are, again, very kind of
stereotyped conservative ih developrent and be especially if
somecgne has neormal development. So if he was reaching for a
mug, which is the classic scénazrio for an accidental type of
burn, then I think that's important to kind of understand
that just to solidify that he has -- he's 2 nermal toddler
like every other two-year—-old.

But being a fact that I would need to have in order

‘to make this assessment, I -- I den'it think so.

Q. Tt would be helpful to your opinion analysis,
though?

A. It's spmething I would use, sure.
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0, Okay. Another faect that you had in this case were
the pictures of the injury?

i Correct.

0, And medical records?

A, Yes.

Q. You reviewsd the medical records from Sunrise
Hospital?

A, Yes.

Q. You reviewed the description of the injuries that

Tr... Olson had providaﬂ?

A, Yes, T did.

0. You reviewed the deseription that there were burns
to the palm and fingertip of Chance's hands?

A. I did see that he documented that, yes.

Q. Okay. So part of your analysis, a fact that you
knew, was that Dr. Olscn had observed a burn to the palm of
Chance's hand and the fingertip of Chance's hand?

A. What I know is that the scriba that he worked with,
did document that in the documentation. Upon later talking
to him, he indicated to me it was still the dorsum of the
hands so I -- I was a bit cenfuseéd abéut that. So I'm not
sure that I would say that that was a fact, but that was

information that I looked at.

0. So Dr. Olson indicated t¢ yoir that there weré burns

to the backs of the hands?

i Um—-h'm..
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Q. Uid.he specifically state there were not burns to
the palm of the hand or the fingertip of the hands?
MR, BURTON: ObJjection, Your Honor. AL this point,
hedrgay.
THE COURT: Can you rephrasé 1t?
BY MS. HOLIDAY:
0. You testified that you're not sure thé burn -- the

note abowt the burn to.the palm.and fingertip was & faet

pecause of a conversation that you had with pDr, Olson?

A, Correct.

. And in that conversation with Dr. Olson, he said
that there were burns to the back of the hands?

A. Yes,

Q. But he did not say that there were burns to the palm
and fingertip of the hands?

A. T don't recall that he did because in our discussion
we talked about the features of why this would be an abusive
injury and that I agresd with his overall assessment in this
case.,

Q. Did you agree with his assessment that this was an
emersion burn?

A. I guess, I == 1T don't know how he's using that
terminology. An emersion would be more to be put inside
something versus a-liquid burn. So I'm not sure how he means

that. 1T would agree that it's a liquid burn, but T don't

know that I'd agrée with the usage of that word.
Verbatim Digita! Reporting, LLC ¢ 303-798-0890
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0. You testified that you helped to develop the SCAN
£orm that doctors use in a situation like this?

A, Yes.

0. Is it true that on the SCAN form there aré bubbles

and descriptions of burns or burn patterns and you can mark

‘the type of burn pattern that you see, for example, emersion

is one of them?

A. Yes.

Q. Okay. What does that descriptien of emersion on
that form mean to you?

4. To me 1t means what we would look with the burn

‘literature both, you know, from abuSive or dccidental

mechanisms happéning where soémething gets completely dipped

inside of a liguid or a hot source.

Q. Okay, Doctor, so going back to the information that
you did have about a mug on a countertop.

A. Yep.

0. You knew that there was a mug on the countertdp?

A, I was told that there was a mug at some point .on the

countertop.

0. And in forming your analysis and opiniomn, you
determined whether it was reasondble for the mug falling off
the countertop onto Chance to cause the type of injuries that
Chance had?

A. Yes.

g. And you determined that wasn't a reasonable
Verbatim Digital Reporting, LLC ¢ 303-798-0830
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possibilify?

&, C(Correct.

§. Because if the mug fell off the cauntertop tewards
Chance, it would create more injuries?

A. Not necessarily more injuries, but the important of
a mug higher on & counters falling anywhere around the child
towards or otherwise, that water would create the accidental
type of patterns that we see, not  the bilateral, symmetrical,
well demarcated type® that he had.

Q. And thosge typesnof patterns you're. talking about you
woluld say would be like a splash pattern, for example?

A, That's oneg component.

0. What elsé? What other components would;you sea?

A. So asymmefry. So not symmetriceal, not on, you know,
medning both sides of the same part of the body. You would

typically not see a fairly smooth patterid. You would see

caoler, cooler. And then alse, as gravity brings any kind of

Tiquid down, it usually forms these kind of, almost an tpside
So all of ‘that togethEI{'including-thefareas that

-— these dre the things that we would see ©n a accidental

type ¢f spill.
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A, Yes,

Q. 5o one of the coneclusiens you reached was that if
the mug of hot water would have fallen off the countertop
towards Chance, there would be some sort of upside down
triangle pattern, whether ‘on his hands, or on some part of
his body or on his body overall?

A. It depends on how the liquid lands or if there's
clothing and what's in the way. Bat that is a representative
aceidental type of burn. Sé, I wouldn't necessarily expect
that there had to bé a triangle or an inverted triangle, but
that's something that, again, of the 35,000 patients I've
seen just in the last six years for, you know, general
medicine and.abuse.and'whatnot; yes, an upside down kind of
lnverted triangle would be a typical acdcidental spill.

Q. T belisve that on direct examinaticn the District
Attorney asked you if you had considered the pOssibility of
the mug falling diffgreant directions, correct?

A. TYes.

Q. So if we have a mug on a countertop, the basic idea
is that it could fall in -- it could fall towards the
person -

. Sure.

Q. -— it could fall away from the: peérson, it could fall

from left to right or from right to left?
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A Yeakl, possibly.

Q. Or any combination of those?

B, Correct.

Q. A great variety of ways the cup could fall, COrréCt?
A Sure, yes.

§. Okay. And possibly, the direction the cup would
fall would dépénd on the force that was applied to rhe cup?

A. A direction of the force that was applied to the
cup .~

Q. A direction of the force and maybe the amount of
force, correct?

MR. BURTON: At this podnt, Your Hohor, objection.
Outside of her scope of expertise.
THE CQURT: Can yew answer these guaestions?
THE WITNESS: I guess, in a general sense, T could.
THE COURT: I'm golng to allow her Lo answer.
BY MS. HOLIDAY:

Q. In fact, on direct sxamination, the District
Attorney asked you vour opinion on the possibility of a mug
falling in different directions --

A. Um-h'm,

0. -- right? So that's something you analyzed?

A. Again, you know, people who write literature for us

to look at arnd practice medicine, that wodld be an analysis.
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Slightly different type of approach. 8o I'm not sure exactly
how ycu mean hy analysis.

0. So asséssment is what you would call it?

A. Yes.

g. You would do an assessiment? Okay. So the District
Attorney asked you your opinion ¢n a mug falling in different
directions?

A, Yes:

0. And you did an assessment on what would happen if a

mug fell {inaudible), right?

A. Yeah, we talked about my opinion on, you know, kind
of what would we expect in that situnation.

0. OCkay. And so as you're assessing that type of
situation, you have to take intg acceunt the type of force,

the amount of force and the direction of the forge that might

have been applied to the mug, <correct?

A. Yes.

Q. Okay. And so we can agrée that thé way the miug is
going to fall depends on the type of force and the direction
of the force?

A. Yes.

Q. Okay. If a mug 1s placed on the countertop and it
falls from left to right, or from right to left, are you
familiar with the type of patterns that the water would make?

MR. BURTON: Objection, Your Honor.
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THE COURT: Where? I mean, it —-— the question

Cdoesn’t make sense.

BY MS. HOLIDAY:

g. And if this is not within the scope of your
expertise, that's okay, Doctor.

AL Um—=h'm.

0. But if you can answer, are you familiar with the
pattern on the counterteop that water would make if it spilled
from a cup on to the countertop?

A. Not necessarily. As a liquid spills, I dom't --
that's not what I'm looking at. I'm looking at the effect, I
guess, of hot water on a body, not so much on the countertop.

g. ©Okay. Sa then let's go with that -- or that
assessment,

A, Un~h'm.

0. Would vou be familiar with the pdttern that the

water would make on the human bedy if it spilled from left to

right over the human body instéad of the countertop?

A I mean, I'd have dan expectation of —-- of what it

might look like and, I guess, I'm trying to think of

scenarios where .if something has spilled towards somebody and.

they receive something, so yeah, I would be familiar with in

general, how that might look like.

Q. What would you expect that to look like?

A, You know, more often than not, something splash
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marks, you know, -again, whatever body part is eloser to that

hottest water, that Hottest part of the water to have a worst
burn, things that are further as cooled off so it will have
lesser burns, potentially, same kind of gravitational, the

pooling, depending on how that body part is pdsitioned and,

you know, 15 it water, is it something greasy, I gless, you

" know, are we expecting droplets or a line where the water Is,

I don't know.

0. You talked about an inverted trianglé earlier.
Would it still create an inverted triangle type pattern?

A. 8o, what body -- I mean, are we specifically talking
about hands on a countertop?

Q. Sure. Absolutely.

a. You know, potentially if one obeys the basic
pathophysiology of your body, your reflexes, and they move
awdy from somethihg, becaUSe;you know, even someone, trained
masters would have a very difficult time keeping hands as
their flesh 1s burning at second, you know, third_deg:ee
burns and keeping them there solid and letting them stay
there so that the water settles. So I would anticipate
movement and having pdtentially that -triangular pattern.

Q. Okay. A triangular pattern maybe.

A. Potentially.

Q. But signs of movement certainly?

yy

Yes.
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Q. Ckay.
A. For the most part, yeah.

Q. When you analyze the burns to the back of Chance's

4., There is -— well, it's hard because there is one
areéa that looks like a little bit of a splash mark. Is that
the water itself moving or is that him moving? So I see very
Tittle signs of him actually moving, but potentially that one.
little splash mark.

MS. HOLIDAY: (Court's indulgence.
BY MS, HOLIDAY:

Q. Do vou think it leoks like, -according to the burn
pattern, that there was -— the hands had freedom of movement?

A, No. T don't —— I don't think so.

0. Doees the burn pattern indicate to you that the hands

A. For the most part. They —= I mean, they appear that

of similar places. There's sparing in some key -areas. Arnd
so they would be more consistent with lack of movement.,

Q. Let's talk about sparing for a minute, Doctor. You
said you notived sparing on both of the palms of the hands in
this caseg, Correct?

. Correct.

Q. And again, you said that that could be a cause —- or
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as a result of hands either being placed on a surface or of
hands heing gurled inteo a fist?
A. Potentially.
Q. Okay.
MS., HOLIDAY: Court's indilgence.
BY MS. HOLIDAY: |
g. 'Dogtor -—

THE COURT: Mr. Cheng, do you need a break? Do you
reed a break? Are you okay? I just want to make sure you're
okay. 1If you need & break, I'm happy to take auto break,
You're ckay? All right,

BY MS. HOLIDAY:
Q. You testified that youw think the burn depth is
consistent throughout the injuries?

A, The majority of 1t is consistent. Could there be

‘some areas that are little lighter burn? Yes, but overall

they appear: fairly uniform.

Q. 8o that would be the burn depth {(inaudible)?

A, Yes.

0. And the degree of the burn?

A. Same thing.

Q. Okay. If I dould ask you about a couple of the
pictures.

A, Sure.

Q. I'm going to refer specifically td State's Exhibit
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22 first.

A, Okdy.

g. Now, this ig the spot where you indicated it léoks
like there might be a little splash mark, correct?

A. Correct.

0. Does it look to you, Dector, like there was not much
water on the very right side of Chance's right hand?

A, I don't think I understand what you mean.

0. So the area that looks not burned —-

A. Okay.

0. -- you believe that's because there was no water ip
that area?

&. Correct.

O. A&nd so fair to say this is Chance's right hand,
correct?

AL Yes.

0. The area that's not burned looks to be the very
right most side of his hand?

As; Yes. Towards his thumb.

©. Does it look like the edge of his pinky is burned
from what you can tell in this picture?

A. From this —-- it deesn't appear to be, no. It seems
just more the surface, that dorsal surface.

Q. Okay. In looking at State's Exhibit 21, this 1is

still the right hand?
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A. Yes.

0. and does it look to you from this pattern like
Chance was burned by water on the left most part of his right
hand?

A. By left do you mean pinky, because it's rot a

medical reference of location, 50 I'm not really sure where

¢. Towards the thumb. So if you're lecking at his
khand —-

A. Ckay.

0. -- it would be like the left side of the picture.

A. Qkay, of the picture.

0. ©Or left of his hand towards the thumb.

A. And what was-the'QuestiOB?

Q. It looks like that's wheéere the water burned him,
correct?

A. TWherever there's burns, that ace where water
contacted.,

©. Okay. From these two pictures, the one that's up
there now of his right hand --

‘A. Uh-huh.

0. ~— towards his thumb area and His left hand'tﬁwards
his -- I mean, his right hand towatds his --

A, Okay.

Q. ~-- pinky area, is it fair to say that there was more
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water towards the thumb area of his. right hand than there was

‘towards the pinky area of his right hand?

A. I think =- and, no. I think what's the problem here
is that his hand's curled like this and so it dives a-little
bit b6f different kind of spatial awareness of where the burns

are. Flattening it out, it appears to be kind of on that

same plane., So, I mean, I -- and I couldn't really speak. to

how mich water was what area. It was still hot water, fairly
uniform over that area or hot liguid.

Q. So6 do you think if his hand wasn't in this position,
we might see more burns on that outer side of his pinky
finger or does it appear to you --

FL No.

¢. ~-- that there's a line on his pinky finger of where
the burn starts and stops?

A. Right., There’s a line of demarcation on both sides.

Q. Okay. And this i1s Chance's left hand, correct?

A, Yes:

Q. How mich does it appear to you that the burn
extends?

A. That appears to extend almost t¢ the -- the border
of the palm.

MS. HOLIDAY: Court's indilgence.
BY M§. HOLIDAY:

Q. Wheh making your assessments to come to your
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canclusions and opinions in this case --

A. Um=h'm.

Q. ~- were there certain assumptions you had to make?

A, About what?

Q. First, the assumption that mug -- of that the
statement was that the mug fell towards Chancée.

A. No, that wasn't ap assumption that was made. The
only facts that -- or, I guess, history that I was given was
that there was a mug with hot water and that it was on the

floor and nobody had dctually witnessed what had happened.

5o T dori't think towards Chance or away from him was an

assumption.

¢g. But your assessment was that there would be a

different injury --

A. Right.
Q. ~- the water fell towards Chance?

&. Pair enough. Common things being cemmon, and

clinically reéelevant scenaries, such as this, yes, I gueis, it

would be towards him.

¢G. Okay. Are you familiar with the goncept of
confirmation bias?

A. Yes.

0. €an you explain what that means?

A. Again, when somecne’s conducting research, 1

peripherally have done with multi-center groups. But again,
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this is not clinical réesearch. This is more like in a lab

with rats and, you knéw, things like that or -- or., you know,

éven with elinical, it's kind of clrcular reasoning, my

understanding of confirmation bias where you're looking for

‘something so that's what you choose, and then that confirms

that you found what you're lecoking for.

¢. So you're given an idea or a'squestiGn; you might

be more inclined to agree with that idea or suggestion?

MK. BURTON: Your Honor, at this time, objectien.
Relevance. We're talking about labs.

THE COURT: What's the relevance?

MS. HOLIDAY: T think we can --—

THE CQURT: This isn't -~

MS. HOLIDAY: -~ cross-examine the wiltness on bias.

THE CQURT: But there are —-—

MR. BURTON: She testified --

THE COURT: We don't have that situation here.

MR. BURTON: ERight. It's a lab. This is a

clinical situation.

THE COURT: Sustained.
BY M3. HOLIDAY:
Q. Tt's fair to say, Doctor, that the concept of
confirmation bias is that someone is given an idea or a
suggestion, whether 1t be in a lab or in an everyday setting,

and the idea is that our brains aré a Iittle bit more
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inclined to agree with that idea or suggestion?

A. T believe in poorly conducted @nalysis, assessments
and evaluation, a non-objective observer may fall into that
defirition of confirmation bias.

G. Because you know about confirmation bias, you can
take steps to try to avoid it, right?

A. If ones day I conduct clinical research, absolutely.

0. So are you saying that confirmation bias only:
A. I mean, I guess, in layman's terms, like a
talks. So no, I mean, there are —- unfortunately, there are

no, that'!s not just existirg in elinical are much.

0. There wounld be people who are susceptible --

h. Um-h "m.

Q. -—to this kind of confirmation bias?

A, Absclutely.

Q. But rot everybody is susceptible to confirmation
bias?

A. I don't believe so, no.
Q. Why would some people be susceptible to confirmation
bias and not. other people?
MR, BURTON: Objection. Relevarice.

THE COURT: Sustained.
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MR. BURTON: Speculation.
MS. HOLIDAY: I"1ll move on.
BY M5. HOLIDAY:

Q. When you make your assessment, if you rely on
incorrect information, you will come to thé wrong conclusion,
correct?

A. Bre you -- I guess, what are you referring to with
incorrect information?

@. In general, if you use incorrect facts to come to a
conclusion, there's a possibility that that conclusion will
therefore be intcorrect, too?

MR. BURTON: Objection, Your Honor. Vague,

THE COURT: Can you answer this? Do you understand
the guestion?

THE WITNESS: Not —— not in the context of how I
would conduct an evaluation.

THE COURT: Okay. Do you want to rephrase the
question?
BY MS. HOLIDAY:

Q. TWhen you conduct an actual situation —-

A. Um-h'm.

Q. —= like kind -of what you talked about earlier, you
atart with facts or information that youire'given?

A. Information, subjective. Maybe facts, maybe not.

0. Okay. Information. Could be true, could be not
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1| true?
2 A. Fair:
3 Q. ©Okay. You then make an assessment and reach a

4| conglusion?

5 A. With objéctive data in there and that kind of global

6| zssessment of everything, yes.

7 0. You're going to have objective data?

8 A Yes.

g Q. That you know to be correct?
10 A Correct.

L1 Q. And you're going to have subjective data that may or

12 may not be correct?

13 A, Coxrect.

14 0. And if you have some incorrect subjective data, the
15| conclusion that you ultimately reach might be flawed;, right?
16
17 A. I understand what you're trying to ask. So in the
18| event of a child abuse assessment, for instance; there's a

13| differential. There's an accident, therxe's a medical

20! condition, there's a abuse, something in betwgen or a

21} combinatiagn. 6f them. Okay?

22 3o I come iInto that assessment and 1'm given a

23| nmistory, which may or may not be correct. That wouldn't lead
24 | me necessarily to say these injuries are abusive. It would

25| be a component of that. Objectively, the injuries say, okay,
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this fracture, yeah, this needs a history. If it doesn't
have a. history, I potentially am concerned or this History
doesn't match.

So I think it's kind of a chicken and egg of how

that subjective data is used te support what an objective

be more how I would explain that.

Q. Sometimes when you're evaluating injuries, you run

B, Um, sometimes, vyeal.
g. Okay. Can you explain. how you would do that?
MR. BURTON: Objection. Relevance.
THE COURT: Sustained. TIf you want to narrow it,
BY MS. HOLIDAY:
0. Sspecifically, if you're evaluating a child burn
injury in the past or sgmetimes you rup experiments or

recreations with water to give you an idea of how the burn

A, Yeah, sometimes.
0 Okay. Did you do that in this case?

A. No, I did not.

Q. Did. anybody ask you te do that in this case?
B Na., I_belier-u— no.

Q. Howudq:you_see'where that water in those expeifiments

ends up? Do vou use like blue dye or anything like that.
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MR. BURTON: Obijection, Your HOROIL. outside the
redlm.

THE COURT: Can you answer that?

THE WITNESS: Yeah, I can answer that.

THE COURT: I'm going to allow her to answer.

THE. WITNESS: Yeah, so Mr. Peltier whe is that bilue
dye guy, he is -- is class that T took on burn analysis; and
I thought he had a pretty-ingenious-way of demonstrating
burns without burning mySelf or anybody else. and so I tend

to use a -- a clothing dye. I don't use blue necessarily,

but that is one way that I've kind of just kind of locked at

patterns to see how unusual burns may have occurred..
BY MS. HOLIDAY:

0. Would running one of those recreations have helped
vou in forming an opinion or conclusion in this case?

A. No.

M3. HOLIDAY: Court's indulgence.

BY M3. HOLIDAY:

0. Dr. Cetl, in the pictures or medical records that
youuexamined -

A. Um-h'm.

Q. -— were there any signs of bruises --

A. No.

9. -= on Chance?

A

No.
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Q. ©Or any other physical signs that force would have
beeri appliéd to his hands or any other part.of-his body?

A. I don't necessarily always expect to have bruises
with force. I was held down in a dental chiair for three
hour§ today, and I don't have anything but -- not that's
neither here nor tHere, but you know, I think that it depends
if somebody has blunt £orce trauma applied to them, they may
have some bruising. And if somebody is being held down, that
force 1s just to keep’ them stable and not necessarily cause
capillaries to blrst and bruises and whatnot. 8o no, I
didn't see, but 1 didn‘t_reailY-eXpect to.

Q. In your oepinion, do you think the pattern of burns
in this case is consistent with Chance's hands being held
under running water?

A. More than likely, yes.

Q. And can you tell me why the pattern of burns in this
case leads you to that conclusion?

A. Because weé talked about with emersion burns; it did
not appearfthat you would have a amount of water or body of
water where his hands were placed in there. It would be a
very awkward and unusual way to do that. So more than likely
there -- it appeared to be more of a pour or running of water
in a very specific kind of area.

Q. Can you tell from the pattern of burns or do you

have an opinion whether the water would have. come from
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further away or closer to Charce's hands?

A. T mean, I guess, what do you mean by further or
closer?

. For example, would you. expect to see splash marks if
the water was peured from higher above?

L. Potentially, yes.

o. Okay. Do you think that the burn pattern injury on

Chance's hands is consistent with the water being poured

aloser to his hands, not from furkther away?

A, Potentially, sure.

Q. From the pirtures that you examined .and the medical

records, can you tell what direction the water was would have

been poutred from?

MR. BURTON: Objection, Your Homor:. We talked

about this. Relevance.

THE COURT: Sustained.
BY M5, HGLIDAY:
Q. Do you have —— from looking at —— let's take this

picture; for example. You're an expert in burn patterns,

correct?

A. Expert in child abuse, burn patterns being a part of
that. |

0. Does this burn pattern indicate to you what
direction the water flow would have been coming from?

A. Not necessarily, no.
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0. TWo. DBoes this burn pattern indicate to you what
diréction the water flow would have been coming from?

A, No, not necessarily.

0. Does this butn pattern indicate to you what
direction the water flow would have been coming from?

A. Other than from up above, no. I don't know, I mean,
left, right, that kind of thing, no.

Q. Certainly, from above his hands?

A, Yes.

0. But you can't tell if it would have been a flow from
left to right or right to left?

A. Ho.

. From these burn patterns, ean you tell what angle
Chance's hands would have had to have been at to Greate this
kind of burn pattezn?

A. Tore than likely,; because of the sparing we have on
our palms, you know, if they were on -— on something colder,
theyrwould have been more if a horizontal or 4 near
horizontal way'becaUSe.thera'S'sparing there. But if his
hands were, you know, in fists as well, also horizontal
becausé again, you know, 1if they were up above, we would
expect them, you know, some flow of the water. If they were
on any other direction, you would see burns and a little bit
different.

But specifically exactly what angle, me. I mean, I
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