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couldn't tell you.
Q. Okavy.
MS. HOLIDAY: Court's lndulgence.
BY M3. HOLIDAY:
Q. Can you tell from these burn patterns the speed at
which the water would have been applied?
#R. BURTON: Objection.
BY MS. HOLIDAY:
Q. .For example --
MR, BURTON: Relevance.
THE COURT: Can you .answeér that?
THE WITNESS: No, I couldr't tell.
THE CQURT: Okay.
BY MS. HOLIDAY:
0. You couldn't tell if it would be a slow pour or a
guick pour?
A. 1No, I don't think I could.
M5. HOLIDAY: HNo further gquéstions. Thank you.
THE COURT: Any redirect?
MR. BURTON: Yes, Your Honor. Thank you. May I
approach the Clerk?
THFE COURT: You may. IS everyone okay to continue?
YNIDENTIFIED JUROR: Yes,
THE COURT: &Yl right. GO ahead.

MR. BURTON: Thank you.

Vérbatim Digitat Reporting, LLC ¢ 303-798-0890

1501




B SRR A L ¥t

10
11
12
13
14
15
16

17

15
19
20

21

22

23

214

25

remember that?

together instead of, you know, being held flat. So it's a

little bit difficult to completely see that, but it doesn't

124

REDIRECT EXAMINATION
BY MR. BURTON:
Q. Dr. Cetl, I'll be brief.
k. Okay.
Q. You testified that you need to have as -much

information as necessary to reach a conclusion; do you

A. As necessary, yes.

Q. Did you have the necessary information in this case
to reach a conclusion?

A. Yas,

Q. T wanted to show you -- it's been admitted now —-
State's Exhikit 8. Do you recognize this as a photograph of
Chance's hand?

A, Yes,

Q. Specifically, his right hand, correct?

B, Correct.

Q. Do we see an inverted triangle pattern of the injury
in this photograph?

A, Again, the problem is that his hand's all squished

appear to have any flow patterns like that.
0. Is that consistent with vour opinion that this is a

non-accidental injury?

Verbatim Digital Reporting, LLC.¢ 303-798-0890
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A, Yes.

Q. You testified that you have the method for clinical
treatment, you referred to it by the acranym SOAP, correct?

O Correct.

0. And the S of the soap is subjective. That's the

A. Yes.

0. The 0 is the objective. That's the labs, the
photographs, the way the injury appears to be?

FiN Correct.

Q. When the -- fair to say sometimes the subjective
information you're getting and the eobjective facts that you
Have in. front of you are inconsistent?

A. Absglutely.

Q. And when that happens, what do you do as part of
your assessment?

K. If they're inconsistent, I try te get as much
information about the scenario. For instance, 1f in this
home, tipping water and this injury doesn't really fit. And
so, yow know, could theré be another source of water that he
could have getten intc? Is thére something else that would
happen? Arée there meéasurements ox, you know, further
information that WGuld, you know, give credence a histery of
this beiﬁg-accidehtal?

So it would just be te further look into that.

Verbatim Digital Reporting, LLC 4 303-798-0890.
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Additionally; when these things are inconsistent or they're

concerning for abuse, I also turn te literature. T look at,

vou know, research that is dore by, you know, burns,

different textbooks, again, for abusive injuries and kind of

just further my knowledge and -- in this assessment.

0. Fair to say the objective facts that appear in front
of you, those don't change, cgrrect?

AL No, vorrect.

Q. The lab results, the photographs, they stay the

‘same, correct?

. Correct.

Q. And if they're not matching with the subjective,

maybe you try and get more subjective information, correct?

A. Yes.

Q. To explain what you're seeing, the objective facts,
correct?

A. Yes.

Q. In thig case, what are the eobjective facts that vou
looked at?

A. That we have a two —- & fairly normal -- normally
developed twor-year-—old child with burnms to the backs of both
of his hands and to some extent on his fingers up to the --
kind of the middle knuckle without an adequate explanation of
how they océurred.

Q. Do those objective facts infeorm your opinion as to

Verbatim Digital Reporting, LLC-¢ 303-798-0890
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whetHer this is- non-accidental or aceidental?

A Yes, they~doz

0. knd that opinion is that these are non-accidental
burns?

A, Correct.

g. And you're relying on the facts, the information
you're getting and the fdcts you're gétting only, correct?

A. Yes.

¢. Is it your opinion, Doctor, that when you loock at
Chance's injuries, are those consistent with Chance being
thirsty, reaching above his shoulder for a mug containing hot
ligquid and pulling it down?

A. 'No.

g. lLet's talk about Charce's palms. Do you remember
testifying about that in cross-examination?

B Yes.

. You looked at photographs of Chance's palms?

A Yes.

0. You'll agree that they're mot laid out flat like
we'ré talking gbhout? They're a little curled up; correct?

A, Yes.

0. And you said that you saw in the medical records
that there was a notation by a scribe that there was some
either burn or redness to Chance's palms, correct?

A Yes, correct.
Verbatim Digital Reporting, LLC 4 303-798-0890"
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Q; pid you see any of that in the photographs?

AL No.

0. &nd this is State's Exhibit aow 7. Likewise, do you
see any redness or burns to Chance's left palm?

A. VNot to the palm. ©No, not at all,

Q. And vou testified that when you spoke with
Dr. Olson, he said that it was burns to the dorsum?

A, Of the backs of the hands, yes.

oF S0 dorsum meaning backs of hands?

A Correct.

Q. The SCAN report, you testified that there's an
emersion burn bubble, correct?

&. Yes,
Ts there  also a burns to the back of hands bubble?
No.

Would leoking &t the SCAN report --=

oo P O

1 believe so.
O -— refresh your recollection?
A. Yeah. Yes, it would. There might be, I don’t --
yeah, sorry.
So you're not guite sure?
No, 1 haven't looked all of bubbles in a while.

Would looking at the SCAN report refresh -—

Yes, it would.

MR. BURTON: Counsel, may I approach?

Verbatim Digital Reporting, LLC ¢ 303-7868-0890
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THE COQURT: You may.
THE WITNESS: Sorry.
BY MR. BURTON:
[V Do you recognize this s the SCAN report from this
case?
A. Yes.
Q. ‘Turning your attention to —-
A. Oh, yeah, um-h'm.
Q. -- page of that décument. If you could look at that
and then look up at me when you're déne reviewing if.
n. Yes.
Q Okay.
iy Dkay.
0. Does that refresh your reccllection?
A Yes, 1t does.

g. Is there a burns—-to-back-df-harids bubble on the SCAN

report?
A Yes, there is:
Q. And was that completed in this case?
b, No.
Q. Was it filled in by Dr. Olson?
A. ‘No.

Q. Did you then look at the medical records and the
photographs in determining your opinien?

A b Ye 5.

Verbatim Digital Reporting, LLC 4 303-798-0890
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things ip this case? Well, let me --

130

0, Is it your medical opinion that there were, fact,

&. Absolutely.
g. You testified that in a spill scenario or an

accidental scehario, youn would expect to see a whole list of

A. Yes.

Q. ~— oI crass-examination? Did you see any of those

A, All right, veah.

0. ~-- be more specific. When we're looking at -- this
is -— nops -- let's turn this around. This is Chance,
correct?

A. Yes.

Q. Did you see any burns to the exploratory areas; the
fronts of his body?

‘A. ©No, not at all.

o Did you sigl more than minimal splash marks around
the injury itself?

A, DNo, did I not.

Q. .bid you .see gravity effects as water goes down
towards the ground?

A. DNo, I did not.

0. Did you see any hint of the injuries that reflexes

could get when pulled away from the heat source?

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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No, there were not.

A
0. Did. you see any asymmetrical marks to his body?
A No.
o) pid you see any reduction in the degree of Injury as
1t went across hig skin?

i Not significantly, no.

0. You testified that what you're doing is you're
looking at the effect of hot water on the body; correct?

AL Correct.
Specifically, the skin in this case, correct?
Yes.

and that's an organ of the body?

- T

Yes.

Q. When you looked at the photographs of Chance's
injuries —-- and I apclogize, I should have asked this before.
This is, again, Chance's right hand, correct?

R, Correct.

0. And this is State's Exhibit 9, for the record.
There's a little piece of something right here. What is
that?

A Tt's skin. We call it devitalized. Tt doesn't have
blood flow or anything. Tt's dying or dead.

¢. And as you locked at these photographs, you.

testified that you saw very little signs .of movement; do you

remember that?

Verbatim Digital Reporting, LLC ¢ 303-798-0890.
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A,  Yes.

Q. Was the lack of movement that you saw in the

injuriés to Chance censistent with it being non-accidental?

A. Yes,

0. You testified that you wouldn't expect necessarily
to see bruising if the ¢hild was restraimed in this case?

A, (Correct,

Q. If you were told that the s0le caregiver described
seeing redness on the child's stomach at the time he observed
the burns, would that be consistent with or potentialiy

consistent with holding or restraining the child agadinst an

object?

A, Potentially.
MR. BURTON: Brief indulgence, Your Honor. Nothing
further, Your Hondr.
THE COURT; Any recross?
RECROSS-EXAMINATION
BY MS. HOLIDAY: :
T, Would redness on the child's stomach also be
consistent with a passible buxn onﬁthe'child‘s stomach?
A. Potentially, & First dégfée burn, sure.

Q. Is it your opinion that the burns were consistent in

degree?

A. They're fairly uniform across.

0. Is it your opinion that Chance had & combination of

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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first and second degree burns or just second degree. burns?

A, With the exception of that little splash mark we
saw, they were second degree burns. Aand then that first one
~~ that, excuse me, that little splash mark around it, T
couldn't tell based on the photographs. 1t could have been a
first degree, but based on the medical history from the burn
unit and the professicnals in burns, they considered it
consistently uniferm.

0. Based on the photograph you couldn't tell?

A. On that one little splash mark area.

G. And you testified that when you evaluate a child,

A. As much information as necessary to he able to make
my opinion.

Q. So yesterday when the District Attorney -+

h. Um~h"m.

Q. -- ‘questioned you, you did riot say vyou want as much
information as you can get. You said you. want as much
information as you need.

A, I don't recall the exact wording.

¢. You did not evaluate Chance in person?

A. Not in person, nho.

MS. HOLIDAY: No further questions.
THE COURT: Anything:elsé?

MR. BURTON: Very briefly, Your Honor.

Verbatim Digital Reporting, LLC ¢ 303-798-0880
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THE COURT: Sure.
MR.. BURTON: Thank you.

REDIRECT EXAMINATION

0. Two questions, Doctor. Did you see any notes in the

medical records or any hint in the phiotographs that Chance

A. No, 1 did not.

0. This splash that potentially is a first dedreée burn,
the Iittle splash on the wrist, does that change your oplinion
as to whether this was accidenital or non-accidental?

A, No, sit.

MR. BURTON: Nothing further, Your Honor.
THE COURT: Anything else?
FURTHER RECROSS-EXAMINATION
BY MS) HOLIDAY:

0. pDid you notice. in your review of the medical records

A, Um~h'm.
0. -~ that there was any indication of & bruise on
Chance's stemach?
MR. BURTON: Asked and answered, Your Honor.
THE COURT: You can answer,
THE WITNESS: Mo, I didn't.

MS. HOLIDAY: No further guestions.

Verbatim Digital Reporting, LLC ¢.303-798-0890
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1 - THE COURT: Okay. Thank you Very much for your
2 testimdny“hEIE-today, You. may step down. Thank you for

31 coming back today. You are excused from your subpdena.

4] We're going to take a recess.

5 During this recess, you're admonished not to talk
6.| or converse among yourselves or with .anyone else on any

7| subject connected with this trial or read, watch cor listen to
8| any report over commepRtary on the trigl or any person

9| connected with this trial by any medium of information,

161 including without limitatdion, newspapers, television, the

11| Internet or radio, or form or express any'gpinion any on any

12| subject connected with this trial until the case is finally

13| submitted to you. Thank you.

14 THE MARSHAL: All rise for the exiting jury,
15| please.

16 (Qutside the presénce of the jury)

17 THE COURT: The record will reflect —-

18 THE MARSHAL: Thank you. You may be seated,

19| please,

20 THE COURT: ~-- that the hearing is taking place
21 | outside the presence of the jury panel. Is the State

22 | resting?

23 MS. JOBE: If T could check that all 82 exhibits
24| have been admitted, I believe.

25 THE CLERK: Yes.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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MS,. JOBE: Okay. Then yes, State rests.

THE COURT: Okay. Mr. Mathews, you understand that
you -—- can you stand up, please? That you have heard all of
the evidence that will be introduced against you by State of
Nevada?

THE. DEFENDANT: Yes, ma'am.

THE COURT: And you understand under the
Constitution of the United States and under the Constitutioen
of the State of Nevada you cannot be cempelled to testify in
this case; do you understand that?

THE DEFENDANT: Yes, ma'anm.

THE CQURT: You may at your own request give up

this right and take the witness stand and testify. If you .

do, you'll be subject to cross-examihation by the Deputy

District Atterney, and anything that you may say be it on

direct or cross-examination will be the subject of fair

comment when the deputy District Attornéy speaks to the jury
in his or her final argumert; do you understand that?
THE DEFENDANT: Yes, ma'am.

THE COURT: If you choese not to testify, T will

not permit the deputy District Attorneys to make any comments

to the jury because you have not testified; do you understand
that?
THE DEFENDANT: Yes, ma'anm,

THE CQURT: If vob elect not to testify, I will

Verbatim Digital Reperting; LLC ¢ 303-7.98-0890
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instruct the jury, but only if your attorney specifically
reguests as follows: The law does not compel & defendant in
a criminal case £o take the stand and testify. No
presumption may be raised, no inference of any kind may be
drawn from the failure of a defendant to testify. Do you
understand that?

'THE DEFENDANT: Yes, ma'anm.

THE COURT: ‘You're further advised that if you have
a felony conviction and more than ten years has -not elapsed
from the date that you've been convicted or discharged from
prison, parocle or probatich, whichever is later, the defense
has not sought to preclude that from coming before the jury
and you elect to take the stand and testify, the Deputy
District Attorney in the présence of the jury will be
permitted te ask you the following: Haveé you been convitted
of a felony? What was it? When did it happen? However, no
details may be gone into. Do you understand that?

THE DEFENDANT: Yes, ma’am,

THE COURT: Have you had a chance to discuss with
your lawyers whether you're going to testify or not?

PHE DEFENDANT: Yes, ma'am,

THE COURT: And have you made a decisien as to
whether you're geoing to testify or not?

THE DEFENDANT: Yes.

THE COURT: 2nd what i1s your decision?

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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THE DEFENDANT: I'm not testifying.

THE COURT: Okay. Does the defense have any
witnesses’ they're going to call?

MS. HOLIDAY: No, Your Honer.

THE COURT: Okay. .So we can settle instructions
and then you're ready to closeé today, right?

MS. HOLIDAY: I would prefer not to, Your Honor.

I'm prepared to clese, if we need to close.

THE. COURT: Okay.

M5. HOLIDAY: But I would like the opportunity to

- incorporate the Jury Instructions that we adree on into my'

closing as well as the informaticn that we got from Dr. Cetl.

THE COURT: We're goindg to go batk in just a few --

let me go back and make copies of the instructions for

everyone; and then we can informally settle and then come vut

here and formally settle them,

THE MARSHAL: Thank you. Court will be 1n redess.

{Court recessed at 2:52 p.m. until 3:27 p.m.)
{Outside the presence o0f the juxy}m

THE COURT: Okay. The record will reflect the
hearing is taking place outside the presence of the jury
panel. Is the State familiar with Court's Proposed 1 through
23 Jury Instructions? Is the State familiar with 1 through
237

MS. JOBE: Yes, Your Honor.

Verbatim Digital Reporting, LLC'¢ 303-798-0890
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THE COURT: Any objection?
MS.

THE COURT: Any additiocnal instructions you'd like

to propose a

MS.

MS .

THE

Proposed 1 t

MS..

TH

MS..

given --

TH

M5
think that %

have any sort of bad act, and we didn't think that this was

necessary.

the packet t
TH

MR. BURION: Yes, Your Honor. This instruction

focuses spec

was doing in

THE COURT: CQkay. Any other objections?

MS.

hrough 237

139

JOBE: No, Ypur Homor.

t this time?

JOBE: No, Your Honer.

E ‘COURT: Any objection to the verdiet form?
JOBE: No, Your Honor.

F COURT: TIs the defense familiar with Court's

KIERNY: Yes, Your Honor.
E. COURT: Do you have any objections?

KIERNY: ERegarding Instruction No. 14 that was

E COURT: COkay.
KIERNY: ~-- we just objected that we didn't

here were any other people that, you know, could
The court overruled that sbjection and it is in
0 be given,

E COURT: Okay. Does State want to add amything?

ifically en Jasmin and whatever it was that she

this case.

KIERNY: Do you want me to put on the record

Verbatim Digital Reporting, LLC & 303-798-0890
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the objections that I had regarding our instructioens at this
point or just -=

THE CQURT: No, those ate proposed instructlons.

MS. KIERNY: Okay.

“THE COURT: Any objéction to the instructions —-

MS. KIERNYr TNo.

THE COURT: -- that will be given?

MS. KIERNY: No.

THE COURT: Okay. Aand does the defénse have
further instructions they would like to propose?

MS. KIERNY: Yes, Your Honor.

THE COURT: Okay. They've been marked Court's
Exhibit ND: 8.

MS. KIERNY: They have been. given to your Clerk and
submitted as separate court exhibits. There should be four
of them, correct?

THE COURT: Uh-huh,

MS. KITERNY; &nd tThe first instruction would be
the reasonable doubt instrudtion. That is still good law,
and I think in this case it would -— each fact needs fo be
proven to a subjective stateé near (indecipherable). I think
that would be 4n appropriate statement of the law, especially
in this case when there are facts in dispute. like this. So I
would ‘have asked f£6r that to be given.

1 undeérstand that the Court is not going to give

Verbatim Digital Reporting, LLC ¢ 303-788-08%0
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this instruction.

THE COURT: Okay. Does the State want to add
anything?

MR. BURTON: Your Honor, under our view, this would
be improper to give uhder NRS 175.211(2).

THE GOURT: And I'm not going to give it. The jury
will be instructed appropriately on the reasonable doubt
standard. Court's Exhibit No. 9.

MS. HOLIDAY: T believe the next two instructions
are —— so 9 and 10 I'm going to .address in tandem.

THE COURT: Sure.

MS. HOLIDAY: Number oné is that is from the Bales
case (phonetic), and the cites .are dll in my -—- in the cases
that are being filed as exliibits se.

THE COURT: Sure.

MS. KIERNY: They're both from the Bales case,
just two different versions of that. So, you know, the State
had. two options. The Court. indicated it was not going to
give ic, 1 think in this case whera.there are facts and two
possible interprétations of the facts, one of which points to
his guilt, which would be intentional, one of which peints to

hisg innocence, which would be accident, I think this would be

-particulaxly probative. I know ether District Courts have

given this instruction. I know the Supreme Court has

reviewed this on an emergency writ and found it was

Verbatim Digital Repiorting, LLC ¢ 303-798-0890
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aceceptable to give this instruction.

Tt is still good law, and I think that it would be
appropriate here:

THE COURT: Does the State wish to add anything?

MR. BURTOM: ¥es, Your Henor. The case law that
I'm looking at, and I think the case law that defense counsel

is referring to specifically the energency writ is just for

+he record Suprancovich, S*U—p“f*a-ﬂ—DfV‘i—C*h.

MS. KIERNY: That's correct.

MS. JOBE: State would like to note tbat according
to that unpublished decisien, the instructions that were
provided or proffered by the defense aré incomplete. T would
also like to note that there is published and unpublished

case law on this before and after Supranovich that states

this is not error to give or not give these instructions so
long as there is instruction ori ‘reasonable doubt and
circumstantial evidence.

THE COURT: All right.

MR. BORTON: <$pecifically, the difference and
non-difference between direct and circumstantial evidence.

THE COURT: Sure. Bad I indicated I was not going
to give'9 and 10. Court's Exhibit Ne. 11.

MS. KIERNY: I think that's an appropriate
statement of the law. It was given in a first degree mirder

case. Unfortunately, there are not published Nevada Supreme

Verbatim Digital Reporting, LLC ¢ 303-798-0890:
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Court cases invoelving, you know, this type of charge --
THE COURT: Sure.
MS. KIERNY: -—= on these-acéidEQt_situations. So

this was as close as counsel could get, and I believe it

rendered it —-—

THE COURT: Does the defense --

MS. KIERNY: ~- and reguested it.

THE COURT: -=- want to -— I'm sorry, does the State
want te respond? |

MR. BURTON: The State's objection to this
proffered instruction is that in this case the evidence of
the defense theory is that the defendant did not do any act,
let alone an act by accident or with the intention. The jury
is informed as to what the -intent is that needs to be with
the action taken. So the jury will be properly instructed as
to the need to have an intent to willful cause the injuries
te Chance and this instructien is improper.

THE COURT: All right. And the Court indicated I
would not be giving Number 11. Does the defense have any
further instructions they would like to proffer?

MS. KIERNY: No, Your Honor.

THE COURT: And did you see the verdict form?

M3, KIERNY: Yes.

THE. COURT: Anvy cbjection?

Verbatim Digital Reporting, LLC 4. 303-798-0890
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MS. KIERNY: No.

THE COURT: Okay. Are you ready to start?

MS. HOLIDAY: Actually} Your Honor, bkefore we
formally rest --

THE COURT: I don't think the State's rested. So
when the jury comes in; I'll have the State rest, then you'll
rest.

MS. HOLIDAY: Oh; okay. This is something -—

THE COURT: Okay.

MS. HOLIDAY: -- I need to do outside the presence

of the jury, however.

THE COURT: Qh, sure, gt ahead.
MS. HOLIDAY: So, Your Honor; I weuld like to for

the final time, renew our request to let our expert testify

in our case. I will obviouwsly submit my regquest on the

arguments that have come before. I don't think I have to go
through all of them again. The only new thing I would add is
that accerding to Dr. {etl's testimony, we once again, got
into, ¥you know, the pattern of burns and what the pattern of
burns might have looked like if the cup was spilled from left
to right. That's something that the State talked to Dr. Cetl
about on her direct examination, just like Dr. Peltier.
Again, that's kind of the defense theory of the
case, obviously. It's a theory that we didn't come up with

before we had Dr. Johnsen. Dr. Johnsen, through his testing,
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presented this theory. And se without proposing

Dr. Johnson's testimony as an expert, this theory never weuld
have bear presented to the State. They wouldn't ‘have had the
ppportunity to guestion their experts about this theory.

So it's another reason that ¢ur theory of defense
is just prejudiced and kind of obliterated by our expert not
peing able to testify. Same objection that we've had this
whole time. We believe it viglates Mr. Mathews™
constitutional right to a fair trial and present witness in
His owrn defense.

I would offer a final offer of proof. We basically
prepared kind of a document that has the substance of what
Dr. Johnson would have testified fo if he were allowed to
testify just to make it part of the record.

THE. COURT; Sure.

MS. HOLIDAY: I'm giving State a copy and 1f I can
just. file it in open court.

THE COURT: You may.

MS. HOLIBAY: I would also like to attach two
photos, one of which the State already has a copy and then
I'm giving the State a eopy =~ dalthough, it"s the same photo
that they -- they've had just blown up in a different manner.

THE COURT: Is this already in gvidence?

MS. HOLIDAY: What was that?

MS. JOBE: No, Your Honor.
Verbatim Digital Reporting, LLC ¢ 303-798-0890:
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THE COURT: Is this already -~-

MS. JORF: This is a whole new pleading and this is
whole new exhiblt attached by them.

MS. HOLIDPAY: This isn't a proposed exhibit for the
jury. This is, as part of our offer of proof as to what our
expert would have testified to.

THE CQURT: Okay. But the photographs you want to
prepose, are they already admitted into evidence?

MS. HOLIBAY: No, Your Honor. I don't -- T would
not like them to be admitted into evidence. I would like to
just be admitted as part of our offer of procf.

THE COURT: Okay. Okay.

MS. HOLIDAY: It certainly would never go te the
jury as our expert's testimony is —-

THE COURT: OCkay.

MS. HOLIDAY: -~ not allowed. Just an offer of
proof for the Court. This is a photo that our -éxpert had
prepared. Cbviously, it's Just a compilation of twe photos
that were provided by the: State, the child's hands next to
each other.

This is a photo that is a result of our expert's
tests and recreations in this case. Obviously, this is a
situation where he doesn't usé blue dye like the blue dye
guy. I think his process was to put flour on this child's

hands and then let. the water wash dver it so that it becomes
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a little moxe clear where the 1ines of the water are.
Obviously, it's still not very clear. But I
believe for the. record in this photo you can see that the
water line splashes on the left of this child's -- on his
left and his left arm, his left wrist, specifically, it's not

a straight line, but it's almost a stfaight line, how it goes

‘across the bottom of his wrist.

and then on his right hand, there appears to be a

line that goes at an angile from the bottom of, I guess, the

base of his hand where it tutns into his wrist and it goes

upward as a angle towards his pirky finger. Obvicusly, we

believe this pattern 1s incredibly similar to the pattern of

actual burns. And we believe that Dr. Cetl's testimony that
came out in direct examination and cross-examination was
that, you know, she didn't know what kind of pattern the
water would create if it fell in thi:s manner or that she knew
it would create splash marks inconsistent with the burns.

And here we can see that Dr. Johnson actually tried
to. find out. what ¥kind of pattern would be created if we
spilled water from a mug from left to right. We can see that
that pattern almost exactly matches the pattern on Chance's
hands, and so that's another reason why this was our theory
of defense.

1t's incredibly difficult to present it now., Bur

not only has Dr. Johnson not bgen allowed to testify, but the
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State's experts have been allowed to: analyze this theory and

expl

ckay

Tust

open

know .

this

we'r

ain why they don't think 1t's possible.

So I just will file this in open court, if that's
, and attach these as exhibits, and --

THE COURT: You may.

M5, HOLIDAY: -— we will restaour'objEGtionfon

+that.

THE COURT: Thank you.

MS. HOLIDAY: Should I approach Your Honor or

THE COQURT: Sure.

MS. HOLIDAY: -—- file it —-

THE COURT: The (lerk —- the Clerk will file it in
court, I guess,

THE CLERK: Yes, Your Haonor.

THE CQURT: Just file it in open court, T don't
if the State wants to add anything.

MS. JOBE: I do, Your Honor.

THE. COURT: If you do, I —=—

MS. JOBE: I mean, to be fair, T was just handed
when she started other argument, and .1've gotten td page
71 so far reviewing the offer of proof, but that's okay.

The fact that Counsel will stand up and say that

e —-- State essentially isn't smart ensugh to think of all

thée potential ways that uncbserved accident could have

Verbatisn Digital Reporting, LLC + 303-798-0890
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1| oceurred to ask hypos to our experts 1s insulting.

2 She 'stood here and said that we only thought to ask
3| our experts these guestions based on what their defense

4| expert. Absolutely, unbelievably insuiting and misrepresents
5| the record State made with all its hypotheticals because the
6| state went far beyond how that mug could have spilled on the
741 cCcounter.

g We werit to the faucets, went to the sinks, and any
91 other source of hot water in that residence with our experts
10| and their hypotheticals. So with all due respect to Ms.

11| Holiday, we're not as dumb as she takes us for.

12 Secondly, as far as the part of the offer of proof
13| I've gotten through, in the photograph that Ms. Holiday

14 presents as evidence that their expert recreated something
15| that relates £o this case -- 1'11 get to the details in that
16| photograph in -a minUte.bECause'that_ﬁhqtograph exactly shows
17| the State's positien that he had no business testifying in

i8 this case and that that experiment was baded on assumptidns
19| and far beyond_his-spope of expértise.

28 But the -fact of the matter is, we'll first talk

23| about a few of the assumptions that are contained in that

22 offer of proof. First and foremost, they selected a two-and-
23| a-half-year-old ¢hild who's & 30th percentile male, which is
24| on page 3, line 21, where they also say in the same line that

25| it's the same hHeight as Chance, 35 inches. There's been

Verbatim Digital Reporting, LLC 4 303-798-0890
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1| repeated testimeny that in the medical records Chance was 37
21 ipches. That the counter was 35 inches tall. 8o we're

3| starting with 2 inches wrong, and 2 Inches matters when a

41 child's reaching up on the counter:

5 Second, there is no. information about Chance's

6 -feach,'how far on that counter he could reach or aiything

71 like that. The biomechanics expert offered by the defense

8| had to make a number of assumptigns in his recreations and

91 his spills, including that anything regarding a mug actually
10| spilled. He had to make assumptions about how the child was
11| placed, how the child’'s hands were positioned. I nete that
12| in thée part that T was able to skim, if you go to page 7,

13| lines B thrdugh-lO,'it-articulates why they had to use a

141 ehild older than Chahce. Because you couldn®™t get a two-and~
15] ‘a~half-year-old to sit there long enough for this experiment
16| to occur.

17 So that alsoc shows that the experiment was based on
18 assumptions, and erronecus dsgumpticns and the etronedus uge
19| of an older child. Again, as the State has said multiple

201 times, Dutch Johnson did not have the reguisite foundation to
21{ even get to his experiments. His training with burns is not
22| as a burn expert. If's not as to burn. patterns. His

23| training is First aid medical caré on the field in the midst
24| of battle in getting people-who'havefburns to hgspitals te

25| try to save their life and treating those burns.
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That's not what he was asked to testify for by the
defense. They asked him to testify te burn patterns. There
was absclutely nothing in his testimeny, in his GV or
anything that the Court has heard or that State has any
knowledge of to show that Dutch Johnson .actually had
experience with burn patterns to analyze any burn patterns.

And T think this exhibit actually exemplifies the
State's point because hard to see, totally hard to see where
the water goes, but if you look c¢losely, Your Honor, all of
this}childfs'digits are covered in water, to the extent and
the end of the fingertips covered in. the water, the water
splash is beyond the scope of this child's hands. This is
absolutely not the pattern of burns that were on Chance
Jacksper's hands when he was burned and injured.

So I don't count digits like doctors do, but. if
vou're looking at the lefl hand of this child in this
photograph, between the pinky finger, the rinq-finger.and'the
middle finger; you can seé the movement of water to the tips
of those fingers and that is absolutely inconsistent with
Chance's fingers that only had blisters up to the knuckle
line on his fingers.

iﬁdditiOHally, in each and every experiment, as I
stated throughout the course pf these objections and these
requests by'the defense, this cup that's partially pictured

in this photograph -was not tipped over by the child during
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the expériments in thelr recdnstrUCtioh. It was the video of
all the experts' experiments was attachied to the State's
original Motion to Strike. So I draw the Court's attention
to that.

In esch and every one, the child sat there with
their hands already positioned when sonme lever Or some
contraption built tipped that cup over without the child's
interference, without the child"s influence.

So based on -- so that's not an appropriate
experiment. It's not replicating the defense theory cf the
case that Chance accidentally did something. I would note
that Dutch Johnsen came and testified that he was able to
come up with an experiment where the child, and he
demonstrates, kind of hits the top of his hand on the corner
and then gets his hands down, but that's not what his
axperiments show.

He had three separate things. He had a picture of
his replica child, the surrogate, able to touch the top of

that cup. And then he had these videos where the c¢hild had

no contdct with that cup. You can't bdotstrap two different

things together and say 1t's an experiment. and sdy that it

proves the defense's theory of the case because it doesn't.
So based -on all of those things, Your Honor, and

the ambush that just occurred with this Second Supplemental

to the Defense's Opposition to the State's Motionm in Limine
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to Striké or Limit the Testimony of Defendant's' Expert and
Defense Request for an Evidentiary Hearing, the State is
asking Yonr Honor to maintain its decision that Dr. Lindsay
putch Johnson should hot be allowed to testify. Because of
the Hallmark standard, he fails at each and every step. He's
not qualified and his .experiments are not even remotely
relevant or related to the actual facts that. we know in this
case.

THE COURT: Okay. The Court's going to mzintain
its decisioern, and I think we can bring the jury in now.

THE MARSHAL: Yes, Your Honor.

MS. HOLIDAY: Your Honor, before we bring the jury
in, are we goling to move forward with closiﬂgs?' Ts .it the
Court's --

'THE COURT: Sure,

MS. HOLIDAY: -- prerogative to move forward with
closings this afternoon? So, Your Honoxr, I would reguest
that we not do closings téday. As I indicated, I am prepared
if I have to be, but my request is -- certainly, I respect
the dury's time, I'm absolutely certaid that 4t's
inconvenient for them to be heré in the first place,
inconvenient for them to have to tome back ancther day. Not
only inconveniént to them, but inconvenient to everybedy in
this courtroom:

However, as everybody knows, things in this case
Verbatim Digital Reporting, LLC ¢ 303:798-089C
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that we even knew whether or not our eXpert was going to

testify. Things have come into this case that with didn't
expect to come in, for example, some of the testimony that
Detective DePalma had about the jail calls. And teday, we

were also expecting some testimony from Joanna Westmoreland,

In addition to the decisions we just made about the
Jury Instructiens, cne cf the instructions that I really
wanted to talk about in my closing is the one about two
reasonable interpretations of the evidence, I understand and
respect the Court's decision that we're not going to have
that Jury Instruction, but that was something that I really
wanted to highlight im my c¢losing. I'm going to have to
rework it a little bit now what I was planning to say to
incorperate that as well as incorporate what we heard from
Dr. Cetl in the cross-examination.

Yeour. Honox knows that a lot of things in this case
have changed iam a short amount ©f time. There's a lot at
stake here for Mr. Mathews. And certainly, our theory of
defense, as I've said before, was kind of gutted in the last
couple of days. And so I would just respectfully request the
Court that we do our closings-ﬂn another day so that I have
scme additicnal time toc prepare.

THE COURT: Okay. I'm prepared te go forward with

Verbatiny Digital Reporting, LLC ¢ 303-798-0830
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the case. 8¢ I'm -= does State want. to add anything?

MS., JOBE: I would --—

THE COURT: We're geing %o proceed.

M8. JOBE: I'm fine with proeceeding. I don't know
if she wanted like 15, 20 minutes to sit down and work with

it about ever we get started, The State would be firne with.

that.

THE COURT: I'm happy to do that.

MS. HOLIDAY: Abselutely.

THE COURT: Qkay-

MS. HOLIDAY: Any time would be great, Your Honor.

THE GOURT: All right. I'11 give you 15 minutes.

(Court recessed. at 3:47 p.m. until 4:06 p.m.)
{outside the presence of the jury)

THE MARSHAL: Come to order. Court is now back in
session.

THE COURT: Okay you want to bring the jury panel
in?

THE MARSHAL: Yes, md'am.

MR. BURTON: Your Honor, at this time, Ms. Jcbe is
Just using the facilities,

THE COURT: Sure. Maybe you can get them rounded
up.

THE COURT RECORDER: Right now, we are on record.
Do 'you want to be off record?

Verbatim Digital Reporting, LLC ¢ 303-798-0890.
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MR, BURTON: No; no:

THE COURT RECORDER: 1'm sorry?

MR. BURTON: I'd like t¢ be on the record.

THE COURT RECORDER: We're on the record.

MR. BURTON: T just wanted to, while we're waiting,
make a record really quick that when we were settling Jury
Tnstructions in the back, one of the discussicns wee had was
the verdict form in this case. And the defehSe:stated=that
they did not wish to ask for a lesser included offense of
child abuse neglect or endangerment without substantial
hodily harmn,

Ard it's my understanding they did that --

THE COURT: That's correct.

MR. BURTON: ~-- with their -- the consent of their
client, Mr. Mathews.

THE COURT: And it's a strategy. And that's

correct, right, Ms. Holiday?

MS. HOLIDAY: That's correct, Your Honor.
THE COURT: Okay.
VR. BURTON: I just wanted to make a record of
that, Your Honor.
THE COURT: Thank you.
{Pause in the proceedings)

THE MARSHAL:y All rise for the entering juory,

please.
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{In the presence of the Juiy).

THE COURT: Does the State of Nevada stipulate --

THE MARSHAL: Thank you. Please be sesated.

THE COURT: -- to the presence ~— dpes the State of
Nevada stipulate to the presence of the jury panel?

MS.. JOBRE: Yes, Your Honor.

THE COURT: The defense?

MS. HOLIDAY: Yes, Your Honor.

THE COURT: Okay. Does the defense have any
further witnesses that they intend to call?

MS. HOLIDAY: No, Your Honor.

THE COURT: T'm Sorty, does the State have any --

intend to call?

MS., JOBE: DHNo, Your Honor. The State rests.

THE COURT: Does the defense have any withesses
they interd to call?

‘MS5. HOLIDAY: HNo, Your Hororx. Wetll rast dn ourn
previous record and we will rest.

THE COURT: Thank you. At this time, ladies and’
gentlemen, you have heard all of the evidénce that will be
introduced at the time of trial. You have been provided with
Jury Instructions. I am required to fead them to you by law.
There's —-- does the jury-have-Jury'InstructionS?

THE  MARSHAL: They will in just one second, Ma'am.
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THE COURT: Okay. They're going to be handed out
to you. There's 23 instructions. I'm required by law to is
read the instructicns te you. You can follow along. You.
will also be permitted to take the§e Jury Instructions with
you when you go back to deliberate upon your verdict.

Okay: The record will reflect that the court
Marshal has handed the jury panel their Jury Instructions.

(COURT READ JURY INSTRUCTIONS 1 THROUGH 23)

THE COURT: The State of Nevada may open and close
the arguments.

MR. BURTOM: -Thank you, Your Honot.

STATE'S CLOSING ARGUMENT

MR. BURTON: Good afternoon, ladies and gentlemen.

UNIDENTIFIED JUROR: Good afterhoon.

MR. BURTON: I'm going to try and be brief. I know
there's a rumor that attorneys get paid by the word. I kneow
this has been a long week. I krnow it's been a long day. And
I'm going to try and be brief beraude in this vase it really
boils down to two very simple facts., The first simple fact
is that the defendant was alone with Chance at the time he
was the sole caretaker of Chance, at the time of Chance's
burns.

and the second simple fact is that sciénce and
commen gense tell us that the burns to Chance's hands are

intentional, not accidental. That's what the evidence in
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¢his case shows. Before we talk about the evidence, I want
to talk about this instruction that you just heard from Judge
lLeavitt. You're going to have a copy of thesé_instructions
4s they are sitting on your lap when you're back in the
deliberation room.

And you're goilng to have instruction, ard it tells
you about different types of evidence. It tells you about

direct and circumstantial evidence. And to help kind of

describe this, I think an example is appropriate. 3o let's

say you're out, you're either walking or you're in your Ccar,
and you start to feel water -on your face or feel water as
it's falling on your head, or if-ypu're in your car, you hear
it on the rooftop, you see it. on your car windows. And you
say to yourself, it's raining. You have direct evidence that
ir's raining.

Now, a different scemario. Let's say that you're
here in court, and #s you Have been, you're very focused on
the testimony, you're listening to the evidence, your tdking
notes, your Yooking at the photographs, you're considering
the evidence. When you ge out for a break, you walk out to

that hallway and you see those big windows. and you see water

on the winhdow, Water wasn't there when you came in to court

to hear some testimony, to hear some evidence. And vou look

down on the ground and even from the 14th floor you can tell

‘the ground 1§ wet. It's not raining right now, but you look
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up, you see an overcast sky, wmaybe you evern hear some

thunder. You could say te yourself based -on thése

circumstances, it must have rained while I was in court.
We do this every day, direct and circumstantial

svidence, to come to certain concliusions. End what's

important is to understand that the law makes ho distinction

betweer the two. There's np.ﬁistinCtion'betweEH diredt

evidence and circumstantial evidence. There's only evidence.

That's what you are to consider when you're thinking about

this case. What ddes the avidence show?

So what does the evidence show? Let's talk about
the science in this case. You received testimeny from three
different people that rélate to science; Dr. Elis Glson,

Dr. Sandra Cetl and Phil Peltier. Let's start with Dr. Elis
Olson. You remember he testified this morning? He was the
first person to see Chance. The first persen, the first
medical doctor to seé the injuries to Chance. What
conclusion, what scientific medical conclusion did he decide,
diagnose? Definite child abuse.

fhat does he do as a result? He reports, as
required by law enforcement -- 0L excuse: me, he reports as
required by law. It's based on the nature of the injuries
and the inconsistency with how these. injuries were supposed
to have occurred. Essentially, he looks at those injuries

and he says this is just not accidental. T need to call
Verbatim Digital Reporting, LLC ¢ 303-798-0890

1538




o g RSN,

10

1l

13
14

15

16y

17

18

19

20

22
23

24

25

pediatrician specializing in child gbuse.

16l

Hetro.

Dr. Sandra Cetl. You heard about her. She's a
She's reviewed
thousands of cases. and she's come te differing conclusions

based on what she has in front of her. The cobjective facts

that don't change. Sometimes she deéems that something's.

accidental, sometimes she deems it's some menktal -= or &xcuse
m&, medical diagnosis, and sometimés she deems that it's
intentional and it's child abuse.

She's examined and treats numercus burn cases. You

" heard her testify that when she's working her shift, it's

about every other shift she sees at least one burn. She's
seen accidental burns., She's seen intentional burns. She
knows exactly what those look 1like. And in her éstimation,
intentional and abusive.

Why deoes she come to that conclusion? She

determines that it's intentional, she determines that it's

abusive, because it’s not on the exploratory aréa. And in
fact, those areas are spared. Se when we look at Chance's
paims, when wé look at his face, when doctors look at his
¢hest, his abdomen, his legs ‘that are not covered by anything
more than a diaper, there's no buras to any of those

injuries. In fact, they're spared. It's as if they've been

covered, right?

As if, for example, cn his hands; the tops of his
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She doesn't see this. She doesn't see a reduction in the
type of burn. It’'s not golng from second to first. JIt's not

going in kind of this way that you would expect it Lo do as
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hands are:burhed and it's as if he's curled his fingers into
a ball to protect his palms or had them laying on a flat
surface.

There's no gravitational pulling. And vou remember
she talked about that kind of in two ways, right? She talked
about gravity, it always goes down. That's the simple rule
of gravity. Tt doesn't matter if it's water, if it's some
kind: of liquid, it's going to go down. She doesn't see
anything like that, right? We don't have any gravitational

pulling, as Chance is reaching up, down his arms. It's flat

-~ towards his fingers.

So 1it's not down his arms, it's not ddwn his chest.

gravity takes hold and the headt cools from that hot water.
Tthe other way she talked abogut this is the movemeant
of the child, right? Reflexes. She talked about that. She
talked about how the neurons that tell your bedy that it's
being burned, they fire so fast that you don't even realirze
at the time that those reflexes happen, that you're actually
being burned. 2nd some of us have had that éxperience. We
touch something that's hot, we pull our hand away, and as

we're pulling our hdnd awdy, we realize I burned myself. So
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we've had that experience.

And when you have a hot liguid like water or some
other type of, yvou know, thin liquld Iike we see in this
case, that's going to affect the way that the water moves..
And that's going to affect the way that the injury looks. So
there's no gravitational pulling golng down, and there's no
gravitational pulling from what she would expect to see, the
movement of the hands as a result of natural reflexes, things
that Chance can't coértrol, things that npbody can control;
tHat's why they're called reflexes. She doesn't see that in
this case.

and that tells her ‘that this 1is not an accident
because the only way to stop those reflexes from doing to the

injury what they should be doing to the injury is for Chance

‘to be restrained in some way. To be held in some way.

Minimal splash dnd clear lines of demarcation. In

cother words; there's a clear line. You don't see this

irregular kind of asymmetrical splash pattern or fingers of
Water,.right, as we might see on our way home. from the courk
today. These fingers of water that we see ag they drip down.
You don't see any of that on young Chance's hands.

What you see is a clear line where the water stops.
ind she determines that that is inconsistent with an
accident, especially an accidént where he would have to be

reaching over his head. Water dodsn't just stop. It gees
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the way gravity commands it Tto go.

So we look at thHe injuries toc Chance, and when we
listened to Dr. Cetl, and the injuries are consistent with
child abuse and non-accidental injuriesk and she reaches that
conclusion in her expert opinion.

Here we have ewven after the debridement and scme

time, we have still*the same smocth lines, ﬂot-this

asymmetrical fingers or splash patterns that you see in

accidental cases.

She tells youw that the reflexes make the accident
impossible -— or excuse me, reflexes make this scenaric of it
being an accident impossible, Ard she tells you that it's
actually inconsistent with various accidental scenarios.
You'll remember that I -- we went through this with her in
her testimony. What if -- is this consistent with him
reaching intc a pot? TIs this consistent with him reaching
into some type of standing ligquid, like we see in the
bathtub?

No, this deesn't look like what she called an

emersion burn. 'Why not? Well, because 3£ you're reaching,

you don't reach with your knuckles. You reach with your

fingers and there's no . burns to hiS'finQETs. Well, what

shout the Faucet? Well, the reflexes still make that

impessible, because never mind the faet he's got te turn that

sink on full hot, somehow access it. Never mind the fact
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that what we know is that the sink in the kitchen takes two
minutes ta reach 155 degrees, which is what is necessary to

produce the burn injuries we gee. and it takes five minutes

+o reach that temperature in the bathtub, and the defendant

tells you that he's only away from Chance for 45 seconds.

Put all of that aside, the reflexes, the science
tells you there's no way that that scenario happens as an,
accident. There's no way Chance turns that water on full
hot, waits for it to get 145 degrees in the bathtub or 155
degrees in thé kitchen and then somehow puts both hands in at
the same time and controls his reflexes. It doesn't happen.

Phil Peltier testified that he's been involved in
investigatirig burns and burn patterns since 1981. That he's
reviewed hundreds of cases and determined burn patterns din
those: And told you as well, based on his training and
experience, based on his years and years of looking at this
and learning about it, reading literature, publishing,
teaching, examining, cdénsulting, sometimes he determines it's
accidental, sometimes it's intenticnal.

and what does he say? He says, whenever I get a
case, [ only want the photos first. Don't tell me what he

said. Den't tell me what you think happened. Donr't tell me

any details. Don't give me any information. Give me

objective facts, because those can't change. Facts are

stubborn things. The& photographs cam't change.
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He doesn't want to have some self-fulfilling
proghecy where oh, that's what you told me happened, guess
what, that's what I see kind Of'happ9med to. He looks at the
photographs, he determines on his own, independent of anybody
else, as to what type of burn pattern he's loodking at.

So what did he -- what conclusion did he come to7?
Intehtiornal. These are intentional burns. Why did he say
that? No burn pattern anywhere else. Where wauld he expect
it? You remember your testimony was well, I would expect it
to some of the same areas that Dr. Cetl talked about. But he
was specifically focused on the-tapa'qf-the-feet. If
somebody’s reaching up, théy’'re pulling semething down, maybe
they get lucky enough that it doesn't get all over here. But
theéy can't miss the feetl,

And socks of no socks, you're going to get burned
if you Have whatever boiling water is, put on those feet.
and so that was very concerning t6o him. And that was what

led to his opiniocn and helped form his opinioen based on the
And he specifically 'said sparing, and he said this

is one of the most important principles that he's understeocd

and applies in cases. Sparing tells you more about the

at what's been spared.
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And, thank goodness, right? Thaik goodness that

- more of this child was not burned. But it's important to

determine what type of burn we'!re lodtking at. Se we have the
face completely spared, the chest, the abdomen, the fronts of
the legs, the tops of the feet and the palms of the hands
completely spared. We have the backs of the hands, wrisis on
up to shoulder in & short-sleeved shirt completely spared.
And that tells vou that there's no way this was an accident,
There's no way that this child reached up and tipped that cup
over.

He says, specifically, it could not happen with his
hands 1ifted up above his shoulders, which we know has to be
the case with Chance. He's 37 inches tall, the counter's 35
ipches tall. He has to reach above his shcoulders. 2And he
specifically comes to that conclusgion because the right
fingetrs are pointed down. How does he tell? How can he tell
that? He looks at the right hands, he says, right here is
the source of the watering, in his training and experience:
In his expert opinion, that's where the water started for
that right wrist.

And then what did it do? Well, water obeys the
laws of gravity. So it spread out from there. And we know,
again, because gravity exists, that must be down. The start
of the water must be higher than where the water énds up.

And there's no way that a child reaches up just to reach
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down.

He comes t6 the expert opinion that it's a quick,
close pour. Why, close? Well, because there's less ~--
there's no splash pattern: He doesn't see any splashes and
he doesn't see any fingers. This is controllied. Why quick?
Because the natures of the injuries i1t had to be on and off
by another person. It's focused and the ¢hild had some
movement ,

You remember there's been some discussion, therels

this burn pattern?- What time of movement do you see in these
injuries. And both Dr. Cetl and Phil Peltier came to the
same gonclusion that they had some range of movement because
the patterns are a little bhit different, right? Oné's a
little bit more flat, the left wrist, and one's a little bit
more angled with the finggrs down.

But both of them .came to the same conclusion that
they don't have comgletely_free range of mowvement ‘becduse
reflexes exist, and when reflexes exist, and they have
complete free range of movement, the injuries look different,
The burn pattern looks different.

Sc, thdt's the scierice. How, what does common
sense tell us about this case? Because you're told in this
instruction that you do not check your common sense at the

doocr. You're here, you all have experience with water, soms
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of you have experience with burns, some of you might even
have experience with burns with hot liquid. And what you're
told is that you're to bring your everyday common sense and
judgment as reasonabile men and women to the facts of this
case wWhen you're dellberating.

And what common sense tells us about this case is
that the defendant's story doesn't add up. And let me be
clear., I'm not talking about the, I wasn't in the room so
I'm not really sure, but here's kind of what T think might
have happened, part «of the defendant's story. I'm talking
about the stuff that he should know. The stuff that he was
there for. The stuff that he did. The stuff that he
observed. -That doesn't add up eithér.

Specifically, there's no coffee in the cupbodrds.
You saw this during the reenactment. You saw him saying oh,
I put the boiling water in the cup and then I'm going to make
my coffee, and the detectives say, dkay; well, where's the
coffee? He says oh, it's right here. 0h, no, wait, wait,

it's right here. No, wait, it's over here, He looks high,

he looks low, he looks left, he looks right. He looks in

every single cupboard that he can find in that kitchen for
the coffee.

And specifically looks in one cupboard that I want
to talk abeut, that one right there. Because you'll remember

Jasmih came in and she testified with this cupboard, which is
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just above the counter where this cop was allegedly: placed
‘right next to the stove that the coffee is right behind that

Pop Tarts box. That's where she found it a few days after

box looking for the coffee; and he doesn’'t find it. And he

She doesn't tell any medical doctors. She doesn't teil
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the burn.

And you'll see tn the reenactment video that the

defendant geoes to that cupboard and he moves that Pop Tart

gees and he looks somewhere else. And he comes back to that
cupboard, and he again moves that Pop Tart box and he deesn't
find it. And he goes somewhere else and he loocks. And he
tomes back a third time and locks ia that cupboard and
deesn't find the coffee.

Now, Jasmin comes and testifies that she found the
coffee in a baggy a few days after the burn. Never mind that
the defendant describes that he drinks Folgers with the green
cap. Jasmin behinds it in a baggy. Jasmin, who loves the
defendant. Who has a family with the defendant. ‘Who has
plans foxr the future with the defendant. And she's seo
excited to find this coffee, that she doesn’t tell any police

pEficers. She doesn‘t tell the;ihvestigating detectives,

anyone from the District Attorney's Office in her testimony
at a prior hearing,
She waits until over a year later to let us all

kriow that there was coffee 'in that cupboard all along.
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MS. HOLIDAY: Objection. Misstates the evidence.

THE COURT: Overruled. You can proceed.

‘MR. BURTON: The second thing that doesn't add up
is that there's clean cups in the cupboards. This is the cup
that the defendant told the detectives he used to make coffeg
on the morning of January 5th, this cup. that is covered in
food debris. And when the detectives ask him, or say well,
this is covered in food, he says, oh, yeah, I use that to
kind of pound chips to make a spread with hot water.

5o this is the cup that he uses to make coffee with
a handle that he's not really sure if it's missing or not
missing. When just a few feet away we have a cupbeoard with
at least six coffée mugs with —-- with handles c¢learly
attached for him to use to pour boiling hot water in for his
coffee.

The disappearing haridle. Detectives ask him; okay,
the handle's missing, do you know where it is? Do you know
if it's broksn today or —~ I noticed it was broken today. T
don't know if it actually broke today or if it brocke some
other time. I can't remember.

And the detectives lock. They look under the

stove. They're good detectives. They look in the sink, they

look in the trash, they're looking for this handle. They're
trying to find out if the defendant 1is telling them about the

correct cup that at the clains he used. for coffee and they
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don't find it.

Disdppedring water. The detective -- or excuse me;
the defendant sayé this is the pot that's Ieft.on the back
bufner of the stove; it's on the back burner because the
frént burnérs don't work, that he used to boil his water.
And he fills it up and he says, you can see where I filled it
up to, you can see the line. And you can, indeed, in this
picture, see the lime., It's about halfway up the pokt that he
uses.

And he fills it up for thé detectives ifi the
reenactment video, and we can all tell from just that line or
even in the reenactment wideo, and as the deteectilve
testified, it's way more water than is going to fit in that
cup. Certainly, if be only claims that he filled it up about
three~quarters of the way up the cup. Bone dry when they get
there.

No explanation .as to well, I poured the extra water

away. It just didn't add up. He cools the water before the

brew. HNow, the detectives a3K him about this in his
statement. I'm sorcy, I don't understand, you filled up

beiling water and then you didn't put coffee inm it. Well,

it's too hot for me to drink. That's his -- it's his ~-- that
is -- statement, his response.
But they're not talking about drinking, They're

talking about brewing. Whe waits for water that they're
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going to use for coffee tao cool pefore they add the coffee?
We: get it all day that vou don't want to drink hot coffee,
but why are you waiting to brew cold cofiee?

Well, becaiise he needs to change the diaper. Well,
he doesnh't need to change the diaper because Jordyn's not
crying and Jasmin testified that she had changed the diaper
just maybe 30 minutes agd at most. But he needs to go change
that diaper. And hé changes it at a record setting pace of
45 seconds. And we kndw he changes it or at least he claims
he thahges it because iri the reenactment video he says, as
he's coming back, that he has the diaper and he tosses the
diaper.

S0, we know we actually changed Jordyn's diaper, or
at least he claims he changed Jordyn's didper in 48 seconds.
It wasn't like he was interrupted. Why does he come badk?
Well, Chance is crying, not screaming. Never mind that
Dr. Cetl said that second degrée burns are the most painful
types of burns, and that the child is inconsolable at the
haspital even after they'ye glving him pain medicdtion, and
that they have to actually giwve him anesthegia to do
procedures on him. That he's just crying 1ike he wants
something.

He never says that he heard the cup drop. There's
no, I heard a commotion, I heard a shattering, I heard water

fall: WNo, what he hears and &dll he hears is Chance crying
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1| like he wants soOmething. Tt doesn't add up.

2 Takes clothe off in the bathroom. That's what he

3| says during the statement. Then during the reenactment he

4| takes clothes off in the hallway, thance's clothes. Then the

51 clothes are in the bedroom.

6 M. HOLIDAY: Obijection, Misstatés the evidence.

7 THE COURT: Overruled. Yol c¢an proceed.

8 MR. BURTON: You can listen to the reenactment in
o| the back and determine For yourselves that the defendant says

10| that he took the clothes off in the hallway before he put

11| Chanceé in the tub. Meanwhile, Chance's shirt is in the

12| bedroom. And Jasmin testifies that Chance is wearing the

13| same shirt when she comes back around 9:23 as when she left
14| the apartment at 8:59 and that ne one changed him until she
15| did te go to the hospital.

16 He never points to what he uses to clean up water.
17| He doesn't say well, this is the rag T used, here's the paper
18| towels in the trash. And the detectives look in the trash

19| and they look around, they don't see anything that looks like
20| it has water that's been used to clean up water.

21 MS. HOLIDAY: Objection. Misstates the testimony.
22 THE COURT: Overruled. The jury can determine what
23| the testimony is.

24 ME. BURTON: Defendant says that he puts Chance in

25] the tub until Jasmin gets home. He's having him put his ands
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in the water and then hé uses that épportunity to clean up.
and he puts that -- Chance in the tub until Jasmin gets home.
Meanwhile, Jasmin sftates that when she gets home, Chance

isn't in the tub. Chancé has the same clothes on that he was

wearing when she left, and he's sitting on the cotieh with the

defendant. It doesn't add up.

Very little water and it's only on the floor. The

defendant says that while Chance is in the tub, he cleans up

the water. Whére do you clean up the water from? The floor.
There's no mention on water on a counter. There's no mention
of water on the bathroom floor. We're talking the kitchen
floor. There's no mention of spilled water anywhere else but
that floor.

And he tells the detectives, yeah, vou're right, T
dori't know what happened because I wasn't there. But commdn
sehse Says well, the cup was on the floor, water on the
floor, cup was on the counter when I left. Chance must have
pulled that cup off when 1 left.

But 1f science tells us that the injuries that wére
caused te Chance could not have occurred as a result of that
scenarie, then what dees common sense tell us as to what the
defendant's story is?

Tha defendant also mentions that he has issues with
Chance and Chance's father. That when they get Chance back,

he's ‘got behavioral issues, right? Everything is minme. ZAnd
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very aggressive. He's aggressive with his sister. They talk
about whéen he hits his sister. He's aggressive with his
cousins. He's aggressive with adults. He curses his mom.
He's hyper. This is actually one of the few times in the
defendant’s statement where he gets a little more than just
this calm demeanor, right? They ask him, what's Chance like
as a child? Phew, that's his first response. He bad.

And then they start talking about something else.
They start talking about well, okay; let's talk about the cup
falling again. And then they say look, is there anything
else that you want to add? And what is his response? You
just got to teach them. This isn't in response to any kind
of what type of discipline do you -- in fact, this is what
leads to the detectives to ask about well, what do you mean
by teach him? What kind of discipline do vou do for Chance?

This is completely voluntary on the defendant's
part when he's asked, is there anything else you want to. add?
You just got to teach them. 5o they start asking him about
discipline. What does he say? The first thing he says is we
physi:ally discipline Chance sometimes. When hée hits his
sister, we take him, we go, boom, slap on the back of the
hand and that's it.

Then when they get more specific, sO you take him
-~ no, no, I don't., Jasmin, Jasmin does -all of that. She's

the one who physically punishes. And“theﬁ Jasmin comes and
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testifies that the defendant had her permission to physically
discipline Chance and te do so on the bagks.gf.his hands .

The physical discipline to Chance occurs to the back of his
hands:

Now, can all of these inconsistencies or things
that just don't add up. be expiained? Maybe, mavbe. And I'm
sure Ms, Holiday's going to come up here and give it her best
shot. But here's the rub:. You see, it doesn't really matter
what I say about this case. And it deesn't really matter
what Ms. Holiday says.

It matters what the evidence says. That's what
you're to consider. And what the evidence says is that
common sénse, the defendant's story just - doesn't add up. So
sclence, plus commen sense, shows that these hurns are
intenticnal. But how exactly did it happen? Right? It's

human nature. We wWant to know, where was Chance when he got

burned? Where was the defendant? Why was he being burned?

and unfortunat&ly, we carn't answer all of those gquestions.
This Is something that occurred in what we call a cloged
yniverse. This isn't out in the open for everybody to see:
There's only three people in that home and two of them cannot
describe what happened.

But we -do know some things. We know that it was a
slow pour or a faucet. That's based on the injuries. That's

based on the burn pattern. We know that it was very guick.
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. the defendant did in this case. Ib's not required for us to

on Chance? And the answer to that question is, absolutely,

respond to the hospital what happened, his injuries speak
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restrained. And that his hands were close tegether, but in
different positioms. <Slightly different pattern.

And when we look at what exactly the defendant is
charged with and what the State has to prove, the facts or
sometimes we all them elements of th¢ offense, we have to
show you that the defendant willfully caused Chance to suffer
physiCal-injury of a non-accidental nature, specifically, a
hot liguid burn that rzesulted in subsktantial bodily harm.
That's what we have To prove.

And willfully is defined as purpose or willingness
to commit the act in .question. Tt doeésn't mean that you have
4 willful desire to vicolate the law or a willful desire to

cause. the specific injuries that you did in this case or that

show the defendant did this to cause second degree burns to
Chance. What we have to show is: that the defendant
ihtentionally poured hot liquid on Chance's hands.

So this really isn't the question. The dctual

gquestion 1s did the defendant intentionally pour hot liguid
because even though Chance cannot tell the officers that

volumes apd answer this question resoundingly that the

defendant is_guilty“of intentionally pouring hot water or hot
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liquid on Chance-.

Now, substantial bodily harm. In order to show
physical injury, we have te show that there's a permanent or’
temporary disfigurement or impairment of an organ. And
you've heard Dr. Cetl say that skin is an organ. §&o do we
have temporary disfigurement or impairment of skin in this
case? Absclutely.

We have the loss of pigmentation. We have the fact
that it took months for this to fully heal. And we have the
debridement whers they were actually refmioving parts of that
organ, layers of skin.

Substantial bodily harm is defined as tWngdssibie
thHings, either one, ygq-haue a boedily injury which creates
some substantial risk of death or serious permanent
disfigurement or protracted loss or impairment of an organ or
prolonged physical pain.

Now, we already talked about the physical pain. We
+alked about the impairment of the function of Chance’s kin.
Let's talk about prolonged physical pain. Let's talk about
Dr. Cetl's testimony that second degree burns are the most
painful, because at léast with third degree burns you have
destroyed nerve endings, so you're not able to feel the pain
that's ravaging your body.

Let's talk about the fact that this was completely’

consistent. We don't have any first degree burns, except for
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1! a little .splash that was noted by Dr. Cetl, that this s

2| pinky to thumb, to knuckle, second knuckle pain. Here on the
3| right wrist, same thing. Wrist to knuckles, thumb to finger.
4| Substantial pain.

5 and we heard testimeny about that. He's prescribed
6| medication, morphine in the hospital. When he's discharged

7| from the hospital and he doeés that debridement, he's

8| prescribed more prescription meditatien, prescription

9} medicaticon that Jasmin did not £ill. He has to then be

10| admitted inte the hospital again, and hé has ancther

11| operation. And both of these require sedation between these
12| two procedures. And Le's again given more prescription pain
13| medication in which Jasmin does f£ill the prescription for,

14| uses all of it, and continues to give him over-the-éounter

151 pain medicatidn.

16 &nd that heg had ddctor visitsg inte March 2016, as
17{ he dealt with these injuries.

13 Ladies and géntlemen, this case comes down to two
19| very simple facts. Defendant was the sole caretaker in the
20 | home when Chance received the burns te his hands. #And

21| science and common sense tell us the burns were intentional,
22 | not accidental. Thank you.

23 THE COURT: Thank you: The defense may address the
24| jury panel.

25 THE MARSHAL: ©Oh, I thought you were going to use
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the other podium. I'm sorry.
¥MS. HOLIDAY: That's okay.
DEFENDANT'S CLOSING ARGUMENT

MS. HOLIDAY: May it please the Court, counsel.
Donovifde did not intentionally burn Chance. This was an
accident that the State wants to turn into a crime because of
faulty assumptiorns and analysis by State's éxperts. I want
to talk to you a little bit about reasonable doubb and the
presumption of innocendce.

Because Mr. Mathews has the presumption of
innocence, he starts off in the "not guilty" section. He
does not -start off in the middle. This is not a situation
where he starts in the middle and then the State and the
defense have to present evidence to bring you to one side or
the other.

Mr. Mathews starts-off'Squarely~in the "not guilty"

Until the State brings Domoving all the wday over here from
not guilty to guilty. The Jury Instructions tell you that
reasonable doubt is one based on reason., The Jury
Instructions tell you that you must feel an abiding
conviction of the truth of the charge. An abiding
convigtion, or else there is foughtf reasonable doubt.

Here are some reasons that yon can doubt the

State's case. First, Dr. Olson had a note created that there
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They said that the palms -- at one point they said that the

noticéd a burn to the palm and fingertip. They did not take
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were burns to the palm and fingertip of Change's hand.
Dr. Cetl and Mr. Peltier were clear that they did not believe

there were any burns on the palms or fingertips of Chance.

palms were 100 percent spared.
They also gaid that sparing can tell you more than
where the actual burns are. Sparing was important to them in

their analysis or their assessment. And yet, Dr. Olson

that into cdnsideration in their analysis; probably because
they did not see Chance in person. Neither of them observed
the injuries in person. They relied on plctures.

Even though Pr. Cetl actually was close enough to
peek her head into Chance's room. And even though Dr. Cetl
at ope Lime testified that she likes to get ds much
information as she can get, she did not examine Chance in
person. Her and Mr. Peltier relied on photographs. And
that's probably the reason that they missed that Chance had a
purn to the palm and fingertip. That's probably the reason
they focused so much on the sparing and that's probably the
reason that they got theilr conclusion wrong.

What's important about the burn to the palm and the
fingertip is that that wduld be an #xploratory burn or
exploratory evidence is what Dr. Cetl mentioned. If there

are burns in exploratdry areas, that might show that it's an
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aceoident. That might show. an accidental burn or provide

evidence of an accidental burn,

Agaln, because Dr. Cetl and Mr. Peltier did not
fFactor that into their analysis, thelr analysis is based on a

false assumption, and their analysis, therefore, cannot be.

‘trusted to be a correct opinion. That's reasonable doubt.

The disagreement among the experts is reasonable
doubt. You heard Dr. Peltier say that tlere was a lot. of
movement. You heard Dr, Cetl say that there was very little
movement . They have very different opinions on the amount of
movement that was allowed during the accident.

There was. a very specific picture, if you'll
recall, that Mr. Peltier used to point out the movement. It
was to the side of one of Chance's hands where you could see
different bubbles or blisters. H& pointed it out very
clearly. He said that is evidence that there was movement
when the burns occurred.

Doctor Cétl thought there was nio movement. The
consistency of the movement is not semething that the experts
could agree on. You heard Mr. Peltier say that the pattern
or the depth of the burns was different throughout. It was
not consistent. You heard Dr. Cetl say that's one of the

facts that she relied pnto come to her conclusion, that the

‘burns were so consistent.

The experts can't agree bécause it's not clear, If
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it's not glear, that's reascnable doubt. More reasonakle
doubt is found where the detective did net provide enpugh
information to answer the necessary guéstions of this case.
THe détective testified that there vere two other detectives
and his sergeant present when they did the reenactment video.
So that's three detectives and a sergeant. Yet, they did not
take @1l the food ought of the cupboards to look for the
coffee.

You saw the pictiirés of the cupboards in this
house. How long would it have taken three detectives and one
sergéant to take the food out of the cupboard to verify that
there was no coffee? The State of Nevada wanks you toe find
Donovine guilty of burning that child on purpose-beyond_a
reasonable dowbt. And yet, the three detectives and one
sergeant couldn't take the —— or covldn't take the items ocut
of the ctupboard to look for the cgifee, That's reasonable
doubt.

The detective did not indicate that any
ﬁingerprints were taken from the countertop or from the mug
in this case. It might have been helpful to krow if Chance's
fingerprints were on the mug. It might have been helpful te
know if Chance's fingerprints were on the countertop. But
the detective didn't provide any testimony that they even
tried to get fingerprints, not to mentiom, any kind ¢f DNA ox

other physical evidence:
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Speaking of the mug, the detective in this case did
not testify that he impounded the muy in this case, so ‘that
he could have it as evidence in this tase. The detective did
rot impound the mug seo that it could be vsed as evidence in
this case. That's reasonable doubt.

The detective did not testify that he checked for
water betweenathé countartop and rhe stove. You can see from

thé.piCtUIes that the cdoufiter where the mug was set directly

the stove, as you can alsoc see in the pictures, Did the
detective -- did the three detectives and the Sergeant lodk
for any watér between the countertop and the stove? There
might be water there if the mug had fallen on the side. But
they didn't even loodk.

The detective did not testify that he ever
attempted to measure Chance's arm length or to get an idea of
how far he could reach. 2gain, the State of Nevada wants you
to conviéet Mr. Mathews &f intentionally burning this child
and the detective in this case did not measure Chance’'s arms
to see how far he could reach on te the countertop to further
analyze whether this was an accident or not., That's a fact
we would want to Know in this case; how far can Chance reach
oh to the countertop? The detettive did not look into that.

Further reasonable doubt is found in the faulty

analysis or assessment of the experts based on dssumptions.
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We've already tdlked .about the fact that the experts missed

.fingertipr ‘That makes thEir.analysiS or their assessment

| favlty. Both experts in this case testified that they

testing how the water might have splashed or poured or
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the burns to the palms and pinky finger —- or I'm sorry, and

sometimes use aither blue dye OI'maybegﬂbt, in. Dr. Cetl's
case, but both doctors testified that sometimes they attempt

to understand an injury by recreating the situation and

spilled.

Both experts do this. But neither of them did this
in this case. Mr. Peltier, the blue dyve guy, did not provide
any blue dyved water to help us understand this case.

Wouldn't that be something that would help us understand what
happened, if the State of Nevada wants you to convict
Denovine of burning Chance on purpose?

If either Dr. Cetl or Mr. Peltier would have used
water to recreate a scenario, maybe they would have found
gsomething different., We doni"t knew because they did not do
that. Neither Dr. Cetl nor Mr. Peltier had any information
abowrt Chance's reéach, like I said, because the detective
didn't provide that information.

Neither Pr. Cetl more Mr. Peltier knows how far
Chance could redch up on to that countertop. Dr. Cetl
testified that the typleal scenaric she sees is when liquid

is pulled down onto a child. So, Dr. Cetl analyzed whether
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that's something that could have happened in this case, or
assessed whether that's something that could Have happened in
this case.

Dr. Olseon specifically started out with an
incorrect assumption. Dr. Olson ‘testified that the
information he was given was that mom's boyfriend said that
Chance grabbed the mug and spilled it onto -- 5Spilled the
water on to himself, bnt that 15 net the infOrMatidn that
Donovine provided. Denoviie never satd that Chance dgrabbed
the mug. Donevine made a guess, you'll hedr in his recorded
statement, that Chance may have grabbed the mug and that's
how it would go from the countertop to the floor. But that
Was a guess.

He nmever .said he saw Chance grab the mug with his

hands. But this was the information that Dr. Olsoh was

given. Dr. Olson's conclusion was certainly based on a false
assumption.

But I think that's whére Mr: Peltier and Dr. Cetl
focused, too. They testified that they thought the injuries
would have been maybe te Chance's face or his torso or his
arms or even his feet. They testified that they would have
expected to see tendrils of water, maybe, going down Chancels
arms Iindicating gravity pulling the water from the countertop
down to the floor down towards Chance,

Donovine agrees with the State's expert., The
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defense agrees with the State's experts that it is not
reasconable to believe ‘that Chance could have grabbed ‘the muy
from above his shoulders on a countertop; spilling it on to
himself creating burns to the back of his hands. We
absoluteély agree that that is not a reasonable scenario.
That's probably not what happened in this case.

But what we dor't know 1s wheéther the experts
thoroughly analyzed the possibility that the water could have
spilled on to the countertop and over Change's hands. Like
we talked about briefly in cross-examination, if a nug 1s
placed on a countertop, it could spill in one of maybe four
directions, obviously, mere. It ceuld spill towards Chance.
In this particular case, the mug could spill in the direction
of Chance, it could spill away from Chance, it could s5pill
from left to right or right to left or anywhere in between.

In this particular case, if Chance could reach up
onto the countertop and place his hands flat on the
countertop, and if the mug could spill from left to right
pouring water over his hands, you would expect, like Dr, Cetl
said, that the bottom of his hands might be spared. Remember
Dr. Cetl said that one thing -- one reason that we might see
sparing is if your palms are on surfage.

Obviously, if this were the case, we wouldn't
expect to. see gravity pulling water down on to Chance. If

Chance's hands were flat on the countertop and the water
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on the idea that water couldn’t spill on te Chance or go

did not look at Chance's injuries themselves. They based
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spilled from left té right, we wouldn't expect Lo 3ee burns
But

the experts in. this case focused their analysis or assessment

towards Chance.
The- fact that they focused their analysis there
shows that they were operating under incorrect assumptions.

Agalin, Dr. Cetl and Mr, Peltier did not meet Chance. They

their analysis and their conclusion on incomplete
information. .The experts in this case did not kKnow the force.
that would be reguired to tip over the mug, if Chance were to
tip it over accidentally, and they doen't know the angle that
would have been required to tip over the mug, if Chance would
have tipped it over accidentally.

And they don't know how far Chance could reach on
to the countertop to accidentally tip over the mug. Their
analysis was based on incomplete information, and that's
reasonable doubt.

The Jury Instructions tell you that motive ig not
an element of the crimeé. That's true. But that you can
consider motive. The timeline of this case is important.
Jasmin testified that she left the apartment very shortly
before 9:00, maybe a minute or two, I believe, before 9:00.

We know for .sure that she got the call from Donovine at 9:19
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saying that there had been an gccident and asking her to come

1490

home.

So Jasmin was gone for approximately, anywhere
between 19 and let's say 25 minutes, that she had left her
house maybe 5 minutes before her appointment. Somewhere
between 19 and 25 minutes, the State wants you to believe
that Donovine decided to burn Chance intentionally.

In. 19 to 25 minutes, it 4is not reasonable to assume
that someone could get so frustrated with a child or lose
their temper so guickly that they want to run hot water long
enough, as it would take in the faucets or the bathtub of
that house, to run some hot water long enough for it to get
hot enough to create: these burns or to boil some hot watexr
and wait for it to heat up so that he could create these
burns.

The State wants you to believe that in 19 to 28
minutes, Donovine got so mad or so frustrated at Chaiice that
he burned him intentlonally after waiting for water to heat
up. That 19 to 25 .minutes also includes the time that
Donovine put Chance in the bathtub, put Néosporin ¢n his
harnds befere he cdlled Jasmin.

Maybe the State's theory is that Donovine just
couldn't walt Lo get a child alone fo burn them
imtentimnaily. S0 the minute Jasmin left the apartment, he

started implementing his plan to heat up some water and burn
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a little child. If tHe State of Nevada wants you to find
Donovine guilty bevond a reasonable doubt of intentionally
burning a two-year-old child, they better have some pretty
good evidence, especially considering the fact that it
happened in 1% to 25 minutes, and there's no evidence of
motive in this case.

What, because a two-year-old child had some
behavioral problems? Because a two-year-old child was a
little nmaughty? That's the motivatien in 13 to 25 minutes
for Donovine to intentionally cause him this much pain? The
State mentions the fact that Donovine maybe wéds not a big fan
of Chance's father, Jordyn and Chance share the same father.
Jordyn and Ponovine have spent time alone together, as you
heard Jasmin testify; a lot of time alone together.

And yet again, the State is asking you to convict
Donovine beyond a reasonable doubt when they ctannot even
explain to you why he would do something like this. No
motive is reasonable doubt.

MS. JOBE: Obijection.

THE COURT: Sustained.

MS. JOBE: Move to strike.

THE COURT: Granted.

MS. HOLIDAY: The concept of reascnable doubt means
that each of you can have a different reasonable doubt. You

don't all have to share the same reasonable doubt. And you
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only have to have one reaschable doubt.

The treatment of the burns is reasonable doubt.
Bgain, the State of Nevada is asking you Lo convict Donovine
of burning Chance intentionally, yeti, there'’s wvery clear
evidence that Donovine, as soon as Chance was burned piaced
him ifn a bathtub with cold water, put Neosporin on the injury
and also tried to treat it with a ice pack; not to mention
that he called his mother right away and then they went to
the Emergency Room.

Donovine treated Chance in a myriad of ways; cold
water, Necsporin, an ice pack, an Emergency Room visit, and
yet, the State is asking you te convict him beyond a
reasonable doubt of burning Chance intentionally.

The State explained that this was a closed
universe. When you have a situation of a closed universe,
you don't always have all facts. Thidt's what they said and
that's true. But that doesn't change the fact that the State
sti]___l has to prove their case beyond a reascnable doubt,

When the State is alieging that a crime occurred in a closed
urniiverse, they-still have to come forward with erncugh
evidence to prove that the persen i3 guilty beyond a
reasonable doubt.

Of course, it's not the State's fault that this was
a closed universe. What the State had control of is the way

that they collected the evidence. W#hat the State has dontrol
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of is the evidence that they put before the jury. The State
always has the burden teo bring forward adequate evidence to

show proof beyond a reassonable doubt, whether this occurs in
a closed upniverse of not.

is I sald, there are many, many reasons for
reascnable doubt. You don't all have to agree on the same
one. And there might be reasocrable doubts that you all have
that I certainly didn't peoint out or identify.

Tf you can't find that the State has proven their
case beyond a reasonable doubt, you must find Donovine not
guilty.

Let's talk about what's not reasonable doubt.
Dongvine wariting to make coffee in a dirty cup is not proof
beyond a reascnable doubt. A dirty cup is rot proof beyond a
reasonable doubt. The line on a pot is not proof beyond-a-
reasonable doubt. That line could have been created from any
time. they boiled water in that pot or boiled something else
irn that pot: The fact that there was a water line in a pot
gertainly doeésn't indicate how much water was in it only on
that merning.

Just because Donovine identified how muech he filled

the peot up doesn't mean that some water didn't evapoefrate in

the process of boiling. A water line in a pot is not proof
beyond a reasonable doubt. The fact that Donovingé couldn't

find coffee in thé cupboard is not;prdOf-béYond-a reasonabls
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1{ doubt.

2 You heard Jasmin explain the. reasan behind that.

3| Jasmin's father used instant coffee that came in a canteen.
4| & canteen would have a lid on it. We can use odur Common

5| sense to figure that out. You heard Donovirie's statement
6 -that he was locking for something with & green 1id. Theé

71 coffes wWas kept in & green —— something with a green lid.

g Donovine was looking for the canteen where the

9| coffee used to be kept. You heard Jasmin testify that when
10 | her father moved out, she took some grounds cut of that

11| canteen and put them inm a baggy. Donovine didn’'t know that
12| he was looking for a baggy. He was looking for a canteer.
13| That's probably why he had trouble finding it,

14 But yeu also heard Jasmin say where the coffee

15| actuwally was and of where you would expect it to be, near the
16| hot chocolate that vou mix with hot water, néar the Kool-Ald
17| packets that you mix with water.

18 Jasmin was able to find it right away because she
19| put it there. Donovine couldn’t find it, but that is not

20| proof beyond a reasenable doubt. ‘And Jasmin shouldn't be

21| blamed for not bringing this up sooner, When Jasmin was

22 | interviewed by detectives, it was before the detectives took
23| Dencvine bBack to the apartment for the reenactment video,

24 | before Donovine couldn't find the coffee.

25 8¢ of course, Jasmin wouldn't each know that coffee
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wonld be an issue. Of course, Jasmin wouldn't bring it up Lo
detectives at that time. Jasmin can't be faulted for not
bringing up during the Preliminary Bearing because during the.

Preliminary Hearing Jasmin was not allowed te ask any

questions. That's not the way that it works.

Donovine's attorney did not ask Jasmin where the

coffee was or if she knew about the coffee. And the State of

wevada during the Preliminary Hearing did not ask Jasmin if

there was coffee in her house. The State of Nevada certainly
knew that coffee was .an issue in this case. The State of-
Nevada knew that Jasmin lived in fhe house, that it was her
apartment, in fact.

The State of Mevada did not ask -Jasmin during the
Preliminary Hearing about the coffee. 1In fact, the State of
Nevada did rnict ask Jasmin during their direct examination
about the coffee in her house., Did it not occur to the State
of Nevada that Jasmin living in the apartment might know
whether there was coffes or not?

Again, and yet they've askiny you fo prove Donevine
did this beyond a reasonable doubt. They're asking you to
convict him beyond a reasonable doubt.

The diaper change at §:45 is not proof beyond a
reasonable doubt. You heard —-- strike that. If a child sits
in a dirty diaper too long, they can get a diapey rash.

That's common sense. If a child has soiled themself, you
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need to change their diaper right avdy to aveid diaper-rash;

to avold a problem with their skin.

and yet, the State of Nevada wants you to believe
that Donovine burned Chance intenticnally based on the fact
that Donovine was diligent in changing the baby's diaper.
When Jasmin changed the baby's diaper at 8:45, she probably

didn't know that the baby would poop 15 minutes later or 30

minutes later.

:Sd-why_is it proof beyond a reasonable doubt that
the diaper was changed at 8:45 and ponovine had to change it
again? It's not proef beyond a reasonable doubt. A chiild
misbehaving is not proocf beyond a reasonable doubt. Children
do that. We already talked about the fact that that deesn't

create motive, that it also is not proof beyend a reasonable

doubt.

ponovine having trouble hearing Jasmin on the phone

dand saying, shut her ass up 1s net polite, but it is not

proof beyond a reasonable doubt that he would burn a

two-year-old child intentionally: The Staté's first point
was that the defendant was alone with Chance when this

occurred. That 1s net proof beyond a reasonable doubt that

Donovine intentionally burned a two-year—old child.

Going back ong more time what 1s proof beavend a
reasonable doubt. This was an accident. The State can't see

that because they made false assumptions, because they had
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faulty analyses. This was an accident where Donovine left a
hot cup of coffee on ‘the countertop. A muyg - We don‘t.kngw
what happerned, Donovine doesn't know what happened because he
wasn't there,

The State's experts don’'t know what happened
because they weren't there, The detective doesn't know what
nappened begause he wasn't there. The reasonable doubt is
that Chance could have reached up on to the counter, put his
palms Flat down on the counter with the mug spiliing over his
kands, spilling the water over. his hands causing those
injuries.

You saW'pictures of the injuries. You saw how on
Criance's right hand the water falls at an angle. You saw the
pictures. You saw that there seems to be a great deal of
burns on Chance's left pinky hand -- left hand near the pinky
area. You saw the pictures. You saw that there does not
appear to be much burn on Chance’s right hand below the pinky
ared..

In fact, there dppears to be a splash mark, as
State's experts pointed out on that right hand. If the water
-— if the ocup had tipped and the water had fallen or flowed
over Chance's harids, perhaps, you would see more burns on the
left side &f Chance's hand near the pinky and perhaps you
would see fewer burns further away. And that's supported by

the expert testimony, too, because at one point Mr. Peltier
Verbatim Digital Reporting, |LLC ¢ 303-798-0880
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1| said that it locked like the water was -- had made centact
2| with the hand closer on that side of the left rear the pinky
3| because there was a little bit different burn.

4 The accident that happened that Donovine talked

5 about is .a reascnable doubt.

£ (Ms. Holiday/Clerk conferring)

7 MS. HOLIDAY: Dr. Cetl testified that it might make
8| is difference to her opinion or conclusion if she had

9| information, for example, that Chance had been thirsty.

10| Tonight the State of Nevada is asking you to convigt Donovine
11| of burning Chance on purpose, beyond a reasonable doubt, and
12 | yet, not oence during their entire case, including during

15| their closing argument did the State of Nevada mention the

14 | cookies and the candy that are on the cdountertop right behind
15| where Donovine placed the mug.

16 Not once did they point out the cookies and the

17| candy or mention it. Did they not hotice it, or did they not
18| want te peint it out to you? And yet, they're asking you teo
19| &onviet Donovine of burning a child intentionally'beyond =3

201 reasonable doubt.

21 If Chance would have been reaching For cookies and
22 | candy and not a hot -mug ef water, he preobably wouldn't have
23| grabbed the mug of water. He probably would have tried to

24| reach past it, possibly accidentally spilling it. Who knows

25| how it could have happened because Dcnovine wasn't there, but
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perhaps, Chance's hands could have bumped the mug spilling 3t

over his hands or perhaps, Chance could have been trying to
reach the cookies and brought his hands downward with a force
on the very rim of the mug.

MS. JOBE: I'm just going to object to facts not in
evidence,

THE COURT: Sustained.

MS. JOBE: Move to strike. Ask the jury --

THE COURT: Granted.

M8. JOBE: -— to disregard it.

THE COURT: You need te stick to the facts that are

in evidence and argue the facts.

MS. HOLIDAY: There are no facts presented in this
case that anybody saw Charice reaching for cookies or candy O

that anybody saw Chance grabbing a mug or that anyhody saw

Donovine intentionally burning Chance.

However, in a closed universe where we don't have

all the imformation,-we have to imagine L1f there's reascnable

doubt abouf what State is asking you te do.
MS. JOBE: Objection. Misstates the law,
THE COURT: Sustained.

MS. HOLIDAY: If’Chance wauld have been reefing for

cookies and candy he could have tipped the mug over. He

could have accidentally spilled the water and the mug could

have then rolled te the floor. That's reasonable doubt,
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1] The Jury Ibstructions say that if the State has not
2| convinced you beyend a ragsonable doubt that Donovine

3| imtentionally burned Chance, that you must find I'm not

41 guilty, and that's what we're asking you to do because

5! Donovine did not intentionally hurt that littie boy. Thank
6| you.

7 THE COURT: ‘Thank you. The State may begin their

g| rebuttal.

9 M$. JOBE: 1If I could collect a few items before I
10| do, Your Honor. Sorry, ladies and gentlemén, one moment.

11| Just let me get my stuff,

12 STATE'S REBUTTAL CLOSING ARGUMENT

13 M5. JOBE: Okay. I know I'm thé one doing the

14 | arguing, but if any of you see me about to trip on this wire,
15| like I said during veir dire, just warn me, interrupt me,

16| it's fine. Better to be interrupted than to end up on my

171 face.

18 All right. State gets the last woid because State
19| has the burdern. So, I'm sure you all are tired of sitting
20.{ here listening to arguments. I'm going to try to get through
211 it as Ffast as I can,_but I do believe there are some

22 | important things to point cut between the evidence and the
231 law, and what we -actually know in this case.

24 As Mr. Burton told you, he expected Ms. Holiday to

25| get up here and do her best to explain all the
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inconsistencies, and .she did. And I'm not going to take the
time te go through esach ard every ocne of you (sic). ¥You all
have common sense. You've been listening to the evidence,
But I'm going to point out some things &s we go along.

So your duty, it's contained in your Jury
Instructions. It's on the bottom of Instruction No. 3. Tt's
your duty as the members of the jury to apply the rules of
law to the facts of this case. That's your job. The rules
of the law to the facts of this case.

You have all the rules of law, den't néed to read
through them. The Judge did it for you. You can refer to it
when you go back. But that is your duty. It’'s not to guess,
it's not to speculate. It’s not do experiments. It's to
apply the law to the facts.

3o what deoes the State actually have to prove?
Based on Ms. Heliday's argument, you think the State would
have to eSsentially provide a video of everything that
happéned in that apartment when Chance got his hands burned.
But that is not the State's burden at all. The State's
burden is to prove the élements of what the defendant has
been charged with. And this is what the defendant has been
charged with: Willful, unlawfully and feloniously causing .a
child under the age of 18 years, to wit: C.J. -- we all can
agree that's Chance Jacksper -- belng approximately Lwo years

of age to suffer unjustifiable physical pain cr mental
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suffering as a result of abuse or neglect to wit: Physical
injury of a nori—accidental natureé by burning the said C.J.'s

hands with hot water and/or hot liguid resulting in

So we have to prove physical injury. Yeu all got
the definition Mr. Burton wént over 1t. We have to prove
that the injury was non-accidental. Heé got the injury in a
non-accidental marner. We have. to prove that it was dene
with a hot water or a hot Iiquid and that it resulted in
substantial bodily harm.

Those are the elemerits. That is what the State has

to prove beyond a reascnable doubt. We don't have to prove

we'll get to it in a mintte. It deesn’'t matter other than to
show you how true or not trus the rest of his statements to
the police are.

Whetheér there was coffee or not, couldn't care
less, Tt deesn't matter £far what the State has to brové.
It's just ancother fact for you all to consider in piecing
together the information and the facts in this case.

This is Chance Jacksper. Obviously; those dre his
hands under gauze. You have all the pictures back with you.
Yo have all the recordings Pack with you for ya'll to refer
to in caseé you wish tc, but I just have scme of them in Wy

Powar Polnt.
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1 He's not quite threge years old. He's two years old
o1 and this is him at the hospital getting treatment for his

3] injuries that the defendant inflicted: 8o what's the proof?
41 Two types of evidénce, direct and circumstantial. Mr. Burton
5| provided you with an example of the rain outside.

6 T know you all have been in the hallway a little bit
7| today so you've had an opportunity to see the windows. But

8| if you've beeh locked in this room all day and he never

9! allowed to take a break and you went outside and you saw the
10| water on the roof, the wateér on the streets, clouds in the

11] sky, you can kind of smell that the smell of the air changes
12 | when it's been raining, you collect all these circumstantial
13| evidence of rain, you can come Lo the conclusion beyond a

14| reascnable doubt that it rained, without anyone ever telling
15| you, without an eyewitness on the corner who. stecod in the

16| rain all day telling vou, hey, I was outside and it rained.
17| You can be confident in that coenclusion, even_ihcugh there's
18| no syvewitness to talk to youg because you've pleced together
19| the circumstantial evidence, and that is what the State is

20| asking you to do.

21 And as your instructions say, the law makes

22| absolitely no distinction between direct evidence and

23 | circumstantial eviderce. You all decide how much weight to
24| give to the evidence. The law makes no distinction.

25 86 you are to conslder all the evidence in the
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case, including circumstantial evidence in arriving at your
verdict. So what does the State nct have to prove?
Notwithstanding what Ms, Holiday said, the State .absclutely
dees not have to prove motlve. It's iIn yvour instrictions.
Instructien Ne, 18. You tan consider it. The State has no
ochligation to prove it.

In that same instruction, it talks about intent.
The State has to prove that the defendant intended the action
that caused the child abusé with substantial bodily harm.
Intend to pour thakt hot liquid or hot water on that child's
hands. That's what we have to prove.

1 submit to you there's been evidence of motive in
this case. There's been. evidence about the defendant's

impatierce with children and how ‘quickly he gets impatient

with children. But even sge, we didn't have to present any of

that. We also don't have to prove to vou exactly how 1t
happened. ®We Jjust have to establish beyond a reaschable
doubf that in that closed universe the defendant burned
Chance's hands with a hot liquid resulting in substantial
bodily harm.

State's burden, reasonable doubt, Ms. Holiday made
her own suggestions as to what is dr isnd’'t —-

MS$., KIERNY: Objeéction. Disparaging the defense at
this point.

MS. JOBE: I'm just referring to her argument.
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THF COURT: Okay. You can proceed.

M&, JOBE: Ms. Holiday made a suggestiton about what
she beligved may be evidence or not evidence of reasonable
doubt, but whether or not there's reasonable doubt is
actually up to you all. TIt's in Instrueticn No. 13. It's a

whole long instruction, but this is at least a portien of it.

Reasonable doubt is one based on reason. It is .not mere

céntrol a ‘person in the more weighty affairs of life:. More

importantly, doubt to be reascnable must be actual, not mére

not -— it has to be pessible, not merely possible, sorry, and
not based on speculation.

So you have to have something more than just
agsumptions. Common sense is Instruction No. 1%. You must
bring to consideratien in these facts and in this evidence
YOUr COMMONt Sensa. Th.e.re_-_-"s been a lot of discussion about
common sense. To be honest, common sense has been a catoh
phrase that's beéen in this case since the very start: And

agtually, the deféndant in his statement that you all heard

happened.

But vou must bring your common sense to the facts
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inferences from the evidence which_ycu_feel are justified in

the light of common experience, keeping in mind such

inferences should not be based on speculation or guess.

Again, can't base things on speclilation or guess, but you can

make reasonable inferences.

36, what's the defense? It was an accident. Charige

did it while he was unsupervised by the defendant for 45 to

50 seconds. And they want you to believe that though -- that

the defendant's version of the story that he must have pulled
the mug off the counter is absoluteély wrong. He totally got

it wrong betause he was guessing, but definitely bélieve

everything else he said. Believe he put him in the bathtub.

Believe he changed the baby's diaper. Believe all these

other things, just den't belleve the one part because he was

guessing, and he guessed wrong. That's the defense that

they've presented.

and again, if defendant's statement he said it's

common sense. As Mr. Burton said -- pointed out to ya'll, it

is common sense, but not in the way the defense would have
you. to think. So, theé defense -- the defendant's statement
is that he was boiiing water, that he put it in this mug,
which has all the debris on it, which I suggest to you,
ladies and gentlemen, is similar to all the debris in that
sink, boiled water, put it in the mug and then put it on the

cgunter.,
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Wow, Ms. Holiday brings up the fact that State
didn't mention the cockies or the candy. It doesn't matter.
It absolutely doesn't matter, because as you heard From
State’s witnesses, Peltier, Olson, and Cetl, under no
circumstances did those burns happen from that child pulling

sOméthing'off that counter. So whether it was the mug,

whether it was the ccokies, whether it was the Skittles,

doesn 't really matter. <Call it what you want, Chance was not

going to fhis counter to get anything and disrupting a muy of
hot water himself that caused those burns.
So, coffee. Ms. Holiday talked to yeu all about

the whole coffee in the cabinet thing. I've taken clips from

the video reenactment that you all have access to watch,
Frankly, who cares about the coffee? It doesn't really

matter because —-- but I would point out as far as what makes.

sense and what deesn’t make sense and credibility and

believability of witnesses, in the reenactment video, the

defendant goes into this cupboard muliiple times. This same

cupboard where Jasmin says that little napkin-ish -- I forget

if she says 1t was a napkin or plastic bag. Refer to your
notes as to what. she said the coffee was in., But that little
hidden gem of ceffee that no one could find and she just
magically found after detectives had been there, after her
apartment had been left unsupervised by any officers, she

just happened to find this bit of coffee that no one else
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found.

Ladies and gentlemen, 1f you remember Jasmin's
testimony, she saild she doesn't drink coffee. She wasn't the
coffee drinker in the house. Doriovine wds, And Donovine
knew what he was looking fer. He told deteéctives, heg's
lockinig for .a Folgers instant coffee with the green cap. And
he goes back to this cupboard, this specific cupboard
multiple times. And 1f you watch the video -- I'm nol savvy
enough te loop video in a Power Point -— but if yeu watch the
vides, you can seeg him look in that, and you can see him pull
vack the boxes and the Pop Tarts ahd éverything else that
Jasmin said was hiding this coffee that apparently -is the
magical -~ that didn't happen.

Again, that's the second clip. The first one's
about 4:35 in the video and the other one's at 4:533. But
ladies and gentlemen, coffee or no coffee, that's not what
happened. The story of coffee leaving 1t on the counter is
ot what happened.

The defense also said there was a disagreement of
doctors. Not really. If you recall the evidence, every
single docter, Dr. Olson, Dr. Cetl ig .our two doctoers and
then outr other expert Mr. Peltier, they all agree, abusive
inflicted injuries.

Dr. Olson got the whole investigatidn rolling. He

had the defendant's version of events, he saw the burns on
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and investigate hacause herSUSpected abuse from these
injuries. Dr. Cetl’s reviewed the records. She's reviewed
the phetos., Abusive, inflicted injury. It wasn't an
accident.

Peltier reviewed the burn patterns and all he knows
about Kow water flows and everything he's dene in his
training and experience -- I can't do math -- in
approximately, 35, 37 years. There's no disagreement. Ms.
Holiday brought up the -- some of the burns that Clson
pointed out. And if_ygu.remember on the photographs, I had
Dr. Olsocn highlight where he thought there was some redness
that may*have.beeﬂ those first degree birns or something like
that.

But let's be clear, Dr. Olson said he didn't even
temember the pictureS'when I showed them to him, He's like I
don't remember. But in looking at the pictures, he said he
thought he saw some redness on the side and on the thumb.

And that's net a disagreéemerit with Peltier or Cetl. That
absolutely fits together bepause remember, if there’s a
second degree burn as the water and gravity are taking
effect, as it keeps geoing, 1t's going to be a less severe
burn and it's going to be red. That's not a disagreement.
SH there's no disagreement.

What about the movement of the kid? A little, a
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lot, It's all relative, right? It depends on who's talking.
Whether a little or a let actually means something.

Peltier's position when he testified was that. there wasn't
anyone holding the kid down to the point that the child had
absolutely no movemént in his hands. So to Peltier, that
child had a lot of movement because he was able to move. He

says this hand was up a little and theése fingers must have

been up in order to get the burn patierns that you see.

Cetl said there didn't appear to be much movement.
Well, there doesn’t appear to be much movement when a child's

pinned in a position in order to pour hot waber on the hands.

'S¢ is that a disagreement? Is that a problem between the

evidence? No.

What about the severity of the burn? Olson,
Dr. Cetl and Mr, Peltier all described the uniform
consistency of secand degree burns. They never said the

uniformity was that it was the same exact thictkness of the

burn, but that it was second degres burns, bilateral, both

hands. That® indicates it's ron-accidental. Tt's
intentional. It's inflicted. To have both hands sitting
here and get hot water on them from an accident, as they sat
here and testified, no coenceivable way.

So the severity of burn is not a disagreement and
it's not a point of contentign betwéen any of the doctors.

We didn't get any DNA physical evidence, Shame on
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Metrp for not getting DNA or physical evidence, If the State
walked in and saild, yeu know what, we teck fingerprints from
that mug and Chance's fingerprints were on it and Donovine's

fingerprints are on it and heck, even Jasmin®s fingerprints

are on it. Who cares? They're all people who live in the

house. You'd expect to see some of their fingérprints on

stuff in the house.
or if we had DNA, they left behind some DNA, I

dori't know, on the counter. Kind of igndéres the faet that

water would wash away DNA and dilute it; but if we had DNA

that said Chance has beén in the house; he's been in this

area, who cares? The kid lives there. 1It's not the type of

evidence we're looking for in this case. And Ms. Holiday
criticized the experts for neot doing an experiment. They all
testified based on their training and experiencs.

The only expert who actually does the experiments

with. the blue dye is Peltier. Cetl says she dees it

sometimes, but that's Peltiexr's -- that's what he dogs. He

does exPeriments when he's trying to recreate things. &And he

talked to you about, you know, ten-year-old cases and you
have pictures of where burnsg are, he does experiments to
recnéate those types;of things.

It wasn't necessary in this case. He was able to
look at the photeographs, look at the type of burns and draw

. o . . . - S s m
his opinions and conclusions that it was an intentional
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1 n@n—écaidental incident., So that doesn't matter.

2 How far Chance can reach. This kind of goes to the
3| cookies, Skittles point. It doesn't matter. It.absolutely

4| doesn't matter because as Cetl, Olson, not so specifically,

5| but @lson said the story that the child pulled the mug off

61 the counter wasn't consistent with the injuries. Dr. Cetl.

71 and Peltier were more specific. This child's hands was not

8| above its head when that hot water was put on his hands.

3 If the child's hands were above his head, the water
10} would have run down past the demarcations that you see. 5o
11| whetheér he was neaching_far.cookies, reaching for Skittles ¢r
12 | how far he could actually reach up on the counter, it didn't
13| matter, because under no clrcumstances was that injury

14{ inflicted with that child's hands on the counter.

15 Ms. Holiday alsc talked about Chance, and whether
16| or not the defendant could Be that upset with Chance in such
17| a short améunt of time. Chance isn't that bad. Go back,

18 listen to the defendant's st-a.t_emerlf:_, because when he starts
19| talking about Chance and his behavior and how terrible he is,
20| Chance =-- I'm going to try not to swear. Chance usées the "F"
21| werd; we'll put it that way in talking Toe his mom and other
22| people in the house. Heé's not that bad. He's super

231 rambunicticus. He's not been acting right since he got back
24| with his dad. It's frustrating, especially to someone who

251 doesn't have his own child. Especially to someone dealing
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with some other man's child and you don't like that other
Mak .

But don't worry, Chance ilsn't that kad. He
wonldn't have done it because Chance isn't that bad. They
glgo said there wasn't enough time, and it was kind of 1in two
different ways that they put it, Not enough time for the
defendant -- he doesn't get that mad that quickly. Well, we

heard evidence that the detective —-- that Detedtive DePalma

heard a call between Jasmin and the defendant. Jordyn's

crying on the phone,'andfthe defendant gets lrritated real
guick. Shut her ass up, fuck. Sorry for swearing; but
ghat's what he said.

Hefé that irritated with a kid who's ¢rying in that

short .amount of time orn a phope call., He has the potential.

to get that upset. The potential to get that wad. Ms.

Holiday also says there wasn't enough time for him to boil

the water, and State's theory's going to be he just wanted to
get. that kid alone, boil up some water or turn on the hot
faucets and burn that kid's hands. That's not the State's
theory, 7It's not Staté's theory at all.

The State's theory is that it was essentially an
opportunity. Chance dannoys him. Chance gets super
irritating. Donovine can't hapdle it. Maybe he did boil
coffee that day. Maybe he did put the hot water in that mug.

Chance gets :super lrriteting, he takes that small .amount of:
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water. Remenmber Peltier said it was a small amount of water?
Chance geéts super lrritating, pins him, dumps the water on
Chance that he was going tc use for coffee. That cuick.

That quick, ladies and gentlemen. Irritated, crime of
cpportunity, hot watér's already there ready to go, pours it
on his hands. That could have beén it.

Maybe. he put his hands under the faucet and heated
up the water. Two minutes in the kitchen, five minutes in
the bathtub,; thHat's more than enocugh time between the time
Jasmin leff at 8:59 and the time Donovine placed the call at
9:18.

MNone of these suggestions, none of this speculation
by the deferise, none of that fits together with 4ll the facts
in the case. You can't just cherry pick one individual item
and lock at this or leok at that. You have to look at all
the evidence together.

S0 let's look at what the defendant did. His first
call to Jasmin was not specific. His statement -when you
listen to it, he says he calls Jasmin and says Chance Dburred
his hands, come home. There's no explanation. ILet's think,
ladies and gentlemen, Chance burns his hands, all of a sudden

the defendant has a giant problem ¢n him -- giant problem on

How's he going to .explain that chance got his hands
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the defendant was the only adult in the house, and from the
evidence we've all heard, it was not an accident. So the
defendant has to come up with an explamation. He doesn’t
nave one when he first calls Jasmin. Chance's hands are
burried, <ome home.

By the tife he eventually talks to Jasmin, he's
come up with a story abeut the -~ it must have been the mug,
must have grabbed it off the counter. We all know that's not
true from the evidence you've heard over the last few days.

In the defendant's reenactment video he says, as:
he's looking through the ecupboards and he can't find the
coffee, Tthe detectives challenge him, so where's the coffee
you wére making, and he's looking through the cupboards,
can't fird it, he goes, 1 don't have a reason te lie.

Really? Because a non-accidental injury to a two-year-old
that you're babysitting and -your, as. he refers to her, baby
mama's coming home in a few minutes. That's not reasoen to
makeusomethiﬁg'up?_ That's not reason to come up with a story
to try to get out of trouble?

Tt is, ladies and gentlemen, and hie had to ccme up
with a story, se he did. And that story deoesn't match any of
the evidence that we'we seen. So what do we know? Chance
didn't have injuries when Jasmin left for her 9:00 a.m.
meeting. Dorovine had exclusive care and control of Chance

from 9:00 to approximately 9:25 a.m., when the injuries
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happened.

And Chance's hands were burnmed, like I said, when
Donovine had exclusive care .and control of Chance. S0 here's
our closed little universe. T used this in openings. T'11
use it in clésing. Donovine, Chance and Jordyn. And what.

are the hot water sources, as I said in opening, the mug if,

he really boiled water and poured it in a mug; the sinks and

the tub. That's it. Those are the options for the hot
water. Those are all the possibilities where the -- from
where the hot water could have come for the injury to occur.

50 what else do we know? As Jasmin testified,
Chance was wearing the same exact t-shirt as when —-= Chance
had the same t-shirt on when she got home as when she left.
So he was still wearing that super hero t-shirt; short
sleeves. Jasmin is the oneé who actually took it off of him.
There you go. That's where they found it in the bedroom once
they pulled it off the top of the plastic and turned It right
side 5o you could see what was on it.

So what else do we know? Chance needed medical
treatment for his injuries. Obvicusly. He hdd medical
treatments for months for his injuriés. And Chance didn't
have water all over him. The defendant said that. Jasmin
made no mention about Chance being scaked or his shirt belng
super wet, He didn't have water .all over him. That suggests

and tells you it wasn't an accident. This isn't a kid
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playing ih the tub getting water averywhers and then just
happens to burn his hands, or playing in the sink and getting
wateér everywhere and happening to burn his hands.

and remember, ladies and gentlemen, as far as at
ledst the kitchen sink is concerned, there was nothing in the
household for that child to climb up onto gelt access to the
kitchen sink. wWe’ll come to the lack of ability £o ¢limb in
a minute,

We also know Jasmin didn't clean up before they
went to the hpspital. She didn't mop up any water. Bhe
didn't wipe anything down. She didn't do angthing. She got,
her kid ready, go to the hospital. She knew hHer child needed
treatment.

What else do we know? Chancé had second degree
burns on the tops of his hands. He didn’t have any other
injuries. There have begen some questions about the redness
on Chance's stomach. Dr. Olson didn't see iny rédness,
didn't document any redness on Chance's stomach. Tha only
time redriess on Chance's stomach is mentioned is when the
defendant is talking to the police.

30 we don't really kmow if it was there or not.
It's just .some other thing the defendant said. But we're
sure he didn't have-any-othar injuries to his body. As
Peltier said, there would have been burns on his feet. There

were no burnas on his feet. There were no hurns on his face,
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his arms, his chest, his legs, nothing. Just the tops of his
hands.

8o what are the options? You all are left with two
options to figure out what happened; elther it was an
accident or if was inténtieonal. The sovrces of hot water; as
T said, the kitchen sink, the bathtub, the bathreom sink
maybe, .and the mug, pot. When you all are deliberating, if
vou go kack through the photegraphs, you can see everything
that was around the kitchen sink at the time, everything in
the bathtul, all the stuff on the bathroom sink. If you leok
at the bathroom sink; there's actually a lot of stuff on the
sink and in the sink bowl, which I suggest. to you means it
definitely didn't happen in the bathroom sink. Or there's
the infamous mug and pot.

Based on the evidence, ladies and gentlemen, it
wasn't accidental, it was intentional. So how do wWe Xnow
they are not accidental burns? The location of the burn. He
wasn't reaching up. Ms. Holiday sat here and ___di_d some
discussions about what could or couldn't have been. But one
of the things is, I think -~ I forget if it was Cetl ox
Peltier talked about it, the fact that he has the lines here
on his wrists, that's how we know wasn't reaching up because
the water would have come down. 30 his hands for all inteénts
and purposes would havé to had to have been relatively.flat“

And based -~ you know, the whole movement, he gan
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move-his hand down becanse that's why you see the shape of
the water on the --— the burn on the top of his hand and then

Peltier said that these fingers must have been up because

there was no burn on those fingers but that it probably ran

off.

But for all intents and purposes, his hands either

had to be flat or some sorf of angle to keep the water from

going down his arms, where they would expect to sée if 1t was
an acegident.

So how would Charice's hands be flat? How would his
arms be either straight cr out at angle if this is an
aceident? They woualdn't Be. But if Change 1s being held
down or held in place with his hands forced on the counter cr
forced on the floor, his hands are geing to ke like this or
his hands are geéing to be flat, and he's going tc have that
red mark from beirng held against scmething s¢ Donovine. can
hold the child and pour thé hot liquid on him all at the same
Lime..

Two-year—olds, three-year-olds can be a little
wiggly, especially if they're going to get burned. So you
have to be able te use your body, use your hands, common
sense tells you this, to keep them in one spot to pour that
hot water or run that hot water over their hands.

Uniformity of burhs on beth hands, I've talked

about this. Bverybody's talked about this. Not going to
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bore you with it.anymore. And where thers are no burns, the

sparing. Again, go pack teo, the photographs. Dr. Olson never
pointed cut any burns on the palm of the hands when he marked
pictures. He marked here and he marked here, which are very
close to where the second degree burns were. He also marked
o injuries on the palm of either hand. It was just on the
sides.

and we also can see from the pictures; ladies and

gentlemen, whether or not there were burns on the fingertips.

‘But either way, again, the experts agree, every sin@le expert

says this was intentional. It was not accidentai. It was
abusive.

50 how else dé we know the burns are not
accidental? The burn patterns and injuries. Remember, Cetl
as well as Peltier, but more specifically Peltier, wasg what
would you expect to see? What would the water have doéne if
this was an accident? He said it wasn't an accident, and he
khiew it wasn't an accident because there's no splash pattein
of burns. There's mo splatter. There's no spill. There’s
mo indication of distance.

Remember; Peltier said there's ne indication of
distance because the further the water gets from where ift's
going to hit, the more of a splash, the more of a spill, the
more of a splatter yOu'reugoing to. see, and that's not what's

seen here on the burn patterns amd'the burn injuries. What's
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1| seen is as Peltier described, a slow, deliberate pour that

2| had to be very close to the hands. That!s how we know it's.
3| not an accident.

4 so the biurnps are intentional based on the patterns
5| and the injury. The burns are at ‘the top of the hands only.
6| The clean, smooth lines that you can see in those

7| photsgraphs, the number of fingers involved, the fact that

g it’'s not all ten. It's not like a fiood of water came

9| rushing over his hands. Peltier said it was a small amount
10| of water, and that's why you see the burn patterns that you
11| do.

12 That's why you dén't have the whole circumferential
13! around the wrist because it was a small amount of water. The
14| sparing and the uniformity. The second fact that both hands
15| are second degree burns.

1ie This is the picture. Again, remember, there ware
17| no injuries pointeéd out en the palm. ‘That's the top of the
18| right hand where you can seéeé that the skin has come off zt.
19| It's at the edge right there. And then the defendant, same
20| way he described it as his hands looked dirty. Chance's

21| hands looked dirty and he was picking at it. That was the
22 skin_burning off.

23 This. is not accidental. This is intentional. See
241 Peltier described how the water could have flowed this way a

25| little bit to get some of the burn that you see right here,
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which is very close to where Olson said he saw some of that
redness. ofi the hand.

The burn patterns say soemething. That thé water
was poured very slow. That it was close to the hand, that it

was deliberate, and it was extremely hot water ¢or a hot

 liquid, and that not much water was used.

Now, Counsel argued that the -- that Dr. Cetl
didn't consider everything and that the State's experts came
to the wrong conglusleons because of fauity assumptions. That
wasn't what Cetl testified to. Cetl testified she reviewed
the Sunrise records. She sdw Olson's reference to the palms,
but that in the photographs they didn't exist. That she
considered it, but based on the photographic evidence that
preserved what was geing on with that child's hands on
January 5th of 2016, she was able to make her opinions.

And Counsel also suggested they reached the wrong
conclusion because they had a faulty assumptien., That they
all -- Donoving's story is what they based their
determination on. That is net at all what they testified to.

In fact, they would have never reached the conclusion that it

' was abusive, that it was intentional i1f thHey thought that

Donovine's story was actually plausible.
So if his story's not plausible, then they reached
abusive. But that, &s Peltier said, he considered all the

other things. Thereé was just to way -- no accidental option
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based on the burn patterns and based on his training and

experience.,

50 let's talk about the deféndant's statement

really quick. Mr. Burton referred to some of these things.

Unsolicited and non-responsive to any question pending other

than is there anything else you want to tell us? Donowine
says to the detectives, "You just got to teach them." He
alsc says, and he's asked, well, if you. burned him -- well,
if he was to be burnt intentionally it wouldn't be on his
hand. And then he realizes where this gquestioning is

starting te go and you can kind of see him hesitate and back

off that line of guestioning in his interview.

And he -- Donovine's pressed, "You weren't actually
there, you didn't actually sse it?" And Donovine counters.
Listen to his tone in that recorded interview. He ceunter
with, "Well, just like vyou can't fell if I burned him on
purpose or, you know what I'm saying?™ That's a challenge.
The defendant s, c-ha.lie_ng.in_g_ the detectives. You weren't
there. No one else saw it. The only‘pecple in that house
other than Donovine cannot explain. what happened. Jordyn's
less than a-year-old. Chance 18 a little under three years
old. They cannot explain what happened..

There's no one to tell on Donovine and he knows it,
and se¢ he challenges the detectives. Ladies and gentlemen,

the évidence presented to you, the evidence independent of
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defandant's statement, independent of Jasmin's testimony, the
evidence presented to you, the scilence, the medicine, the

training, the experience, it all comes down to the facti this

was an intentional act. This that resulted in the procedure,

the debridement, the taking'off of the skin of Chance's handf
the fact that he needed pain meds for a significant amount of
time, and once he ran out of his opiate-pain-meds-or-his

?ylenol with codeins, then he needed Children's Tylenol to

help him with the pain.

The law tells you substantial bkodily harm is pain
that lasts more than just the intentional act. So the fact
that Chancé had pain far beyond the intentienal spilling, the
intentional pouring of water, is substantial bodily harm.

Ladies and gentlemen, the defendarnt's challenge to
the detectives, essentially, you weren't there, you can't
prove it, there's no eyewitness. If the defense --

defendant's statement is taken to 1ts extreme, that means any

child akused without an eyewlitness, +that we could never prove:

it, that we would never know it. More specifically, because

Chance deoesn't hawve a voice for himself, becausé Chance can't

tell the detectives what happened, that we should somehow not
find him guilty of child abuse and neglect with substantial
bodily harm?

Ladies and gentlemen of the jury, Chance had a

volce. That voice was Dr. Olson. That voice was Dr. Cetl.
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That volce was Peltier. Sadly, it wasn't even his mothek's
voice, ©lson, Cetl, Peltlern. Chance's voiee came from the
injuries, came from the burn. patterns, came from all the
objective evidence that these people evaluated and these
people looked at, and took into consideration the defendant’s
made up story and rejected it, hecause it doesn't make sense.

Apply the fdcts, apply the evidence, and do what
Dr. Olsen, Dr. Cetl &nd Mr. Peltier did. They understood
this was intentiocnal., They understood the amcunt of pain
this child suffered. Find the defendant guilty of child
abuse, neglect or endangerment with substantial bodily harm.
Thank you for your time.

THE CQURT: At this time, the Clerk will swear the
of ficers of the court who will take charge of the jury panel.

THE CLERK: Yes, Your Honor.

(CLERK SWEARS OFFICERS CF THE COURT TO TAKE CHARGE
OF THE JURY)

THE COURT: At this time, ladies and gentlemen, I
am going to excuse you to deliberate upon your wverdict.
Before I do, Mr, Thomas Gaytan and Heather Warren, you've
been selected to be our alférnate Jurors, which means that
you don’t -- I'm going to allow ycu to leave the dourthouse.
i'm not going to discharge you fronm your duty yet. I'm golng
to ask you to see the Clerk, at which time she'll take charge

of your notebook and your badges. She's also going to take
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your phone rnumber down, so if there's any reason we need you
to come back to the courthouse. and deliberate, we'll call you
and ask you to come back.

Also, when you are discharged, we'll give you a
phone call so that you know that you have been discharged. I
just ask that you don't go more than 45 minutes from the
courthouse, so if we do need to have you come back, we can
get you back quickiy.

$o, Mr. Gaytan and Ms. Warren, you may step down.
and Susan's going to see you on the way out. 1I£ T don't see
either of you again, I want to thank you very much for yomr
service to the Court and thank you for being here.

At this time, ladies and gentlemen,'you cdn take
your netebooks, all your notes. You're excused. to deliberate
upon your verdich.

THE MARSHAL: Thank you: All rise for the exiting
tury, pleasge.

(Jury retires to delliberate at &:14 p.m.)

(Court redessed at 6:15 P.M., until Friday,

January 13, 2017, at 11:38 A.M.)

* ¥ *- * &
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IAS VEGAS, NEVADA, FRIDAY, JANUARY 13, 2017, 11:38 A.M,
{(Tnside the presence of the jury)
THE MARSHAL: BRe seated, please. '
THE COURT: Good morning., Do the parties stipulat
to the presence of the jury panel?
MS. JOBE: Yes, Your Honor.
MS. HOLIDAY: Yes, Your Honor,
THE COURT: Okay. Mr. Boren, have you been
selected to be the fereperson?
JUROR NG, 11: Yes, ¥gur Honor,
THE COURT: Has the jury reached a Verdict?
JURORE MO. 11: Yeés, Your Honor.
THF, COURT: Can you hand the Verdict form to
Officer Hawkes?
Okay. The Clerk will read the Verdigt form out
Toud.
VERDICT

THE CLERK: VYas, Your Honor. District Court, Clar

" County, Nevada. State of Nevada; pilaintiff, versus Donoving

Mathews, in Case No. C-16-313047 in Department 12.

We, the jury in the above-entitled case, find the
defendant, Doriovine Mathews, as follows:

Count 1, child abuse, neglect or endangerment with
substantial bodily harm; guilty of 'child neglect, abuse,

endangerment with substantial bodily harm.
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pated the 13th day of Januvary, 2017.

Ladies and gentlemen of the Jjury, is this your

Verdict as read, so say you one sc say you all?

THE JURY: Yes.

THE COURT: Does State of Nevada wish to have the
jury panel polled?

M8. JOBE: 'No, Your Honor.

THE COURT: Does the defense wish to have the jury
panel polled?

Ms. HOLIPAY: Yes, Your Honoer.

THE COURT: Yes? At this time, ladies and

gentlemen, the Clerk is golng to ask you & guestion. I just

ask that vyou respond "yes" or "ng'.

THE. CLERK: Jurcr No. 1, is your Verdict as read?
JURCOR ND. 1: Yes.

THE CLERK: .Juror Ne. 2, is this your Verdict as

read?

JURQR NO. 2! Yes.

THE CLERK: Juror No. 3, Is this your Verdict as
read?

JUROR NO. 3: Yes,

THE. CLERK: Juror No. 4, is this your Verdict as
read?

JUROR WO. 4: Yes.

THE CLERK: Juror No. 5, is this your Verdict as
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read?

read?

read?

read?

regd?

read?

read?

read?

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR. NO.

THE CLERK:

JUROR NO.

THE CLERK:

JURCR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR. NGO

THE COURT:

5; Yes.

Juror No.

6: Yes.

Juror No.

7. Yes,

Juror No.

8: Yes.

Juror No.

9 Yes.

Juror No,

10: Yes.

Juror No.

11: Yes.

Juror HNdC.

12: VYes.

okay .

8;

10,

11,

12,

is

is

is

i8

is

this your

this your

this vyour

this your

this your Verdict as

this your Verdict as

Verdict

Verdict

Verdict

Verdict

record the Verdict in the official record of the court.
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at this time, ladies and gentlemen, I am going to discharge
you from your duty as jurors. You"ll be excused to go back
iri the jury deliberation room at which time you'll be given
further instructions. You are no longer are under the
admonition to not discuss the case with anyone. You're fres
to discuss. the case. You're free to discuss your
deliberations, but you're under no cbligation to discuss it
with anyone.

I dQ-qive the atteorneys foér both sides the right to
gpedk to members of the jury, but only if you want to speak
to the attorneys. I think it's always good practice for them
to the opportunity to speak to the ladies”ahd-gentiQMEﬂ of
the jury, but again, vemember, it's up to you whether you
want to speak to any of us.

Before I do excuse you, I just waht te thank you
very much for your willingness to be here. You were here all
week. I know you had -- you stayed here late last night and
were back early this moinidg. I apprecliate your willingness
te be here and your service ‘to the Court, AL this time, you
are discharged as jurors.

THE MARSHAL: All rise for the exiting jury,
please.

tdury excused at 11:41 a.m.)
THE MARSHAL: Thank you, everyone. Please be

seated.

Verbatim Digital Reporting, LLC ¢ 303-788-0890
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THE CQPURT: Qkay. The record will réflect that the

hearing is taking place outside the presence of the Jjury

panel. The matter will be referred to Parole & Probation.

Tt will be set. for Sentencing. Does either side wish to be
heard?

MS. JOBE: Yes, Your Honor. The State's asking to

have the defendant remanded without hail.

THE COURT: Okdy. It's my understanding he's
already in —— serving a sentence in Nevada pepartment of
Correégtions.

MS. JOBE: Sure, but 1if between now and the date of
sentencing he comes up for parcle or spmething: happens, State
wants to make sure he's remand without bail in this case.

THE COYURT: Okay.

MS. HOLIDAY: He's not eligible for parole for many
months, Your Honor, so that's fine with us.

THE COURT: Okay. He's remanded without bail
pending sentencing.

THE CLERK: The Sentencing date will be March 7th,
9:00 a.m.

THE COURT: At 8:30.

THE CLERK: 8:30 a.m., excuse me.

THE COURT: March 7th &t 8:30. Do both sides want
the opportunity to speak to the jury panel?

MS. JOBE: If -- 1f they want to, yes; please.

Verbatim Digital Reporting, LLC ¢ 303-798-0890
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MS. HOLIDARY: Yes, Your Honor.
THE COURT: Okay. All right. Thank you very much.
We're in recgss.
MR. BURTON: Thank vou.
THE MARSHAL: Court is adjourned.
* * * * &
(Court adjourned at 11:43 A.M.)
* * * * *
ATTEST: I hereby certify that I have truly and correctly

franscribed the audio/visual proceedings in the above-entitled

case to the best of my :ability.

aijm Sord

JULIE LGRD, INDEPENDENT TRANSCRTBER

verbatim Digital Reporting, LLC ¢.303-788-0890
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TUESDAY, MARCH 7, 2017,.8:23 A.M.
£k K x4

THE COURT: State versus Mathews, C313047. He's present. He's in

custody. This is on for sentencing.
Does this not reguire an evaluation?

MS. JOBE: No. It only requires an evaluation if he's going to get
probation.

MS. HOLIDAY: That’s correct, Your Honor. We agree, and we're not
asking for probation,

THE COURT: Okay. All right, sir, today is the date and time set for entry

of judgment and imposition of sentencing. Any legal cause or reason why

judgment shouid not be pronounced against you at this time?

THE DEFENDANT: No, ma‘'am.
THE COURT: By virtue of the verdict returmned in this matter, | herghy

adjudicate you guilty of Child Abuse, Neglect or Endangerment with Substantial

Bodily Harm.
Does the State wish to address the Court?
MS. JOBE: Yes, Your Honor.

As Your Honor is aware, there was a very generous offer made
before trial that the Defendant rejected. And | just want the Court to know that
that offer was made due to ¢ircumstances and that all along the State has’
originally feit this case was worth consecutive time to the case he’s.in on for
the home invasion. The reason being is the fact that, as Your Honor heard, this
Defendant — there's absolutely no way this child accidentally spilled a hot liquid

on his hands, absolutely no way. And Your Horor heard the testimony of Mr.
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Peltier, of Dr. Cetle and the other individuals in this case. You saw the burns to
this child’s hand and this child underwent multiple, excruciatingly painfu
procedures in order to have hands that are mostly recovered at this point in

time, but there was a period of months in. this child's life where he suffered

pain. He suffered damage to his skin because of what the Defendant did.

And | know, Your Honor, we argued at length at trial about this
purported defense expert and what he was going to testify to. If you go back
and look at the videos, the expert they were gaoing to bring in only ever was

able to establish in his videos, in his reenactment that any liquid had to have

been. poured from the side and in no videos and no proof that the defense

expert had was the child's hands ever up on the counter. They were always

fiat, like this [demonstrating], and the cup always tipped over by a mechanism

other than the child, urless that expert was going to testify that the child or

w.ater somehow defied laws of physics and gravity.

Your Honor, this is atrocious. This is abysmal. It'is only because of
dostors taking care of this child that he’s in the state he is. It's not because of
the good mothering that he received, based on Jasmin's testimony, and it's.not
because the Defendant cared one bit about what happened to this child. The

Defendant has always and only ever cared about himself and the consequences

to himself, which was reflected on jail calls even after trial and after the verdict.

To spare time, | won’t elaborate on those, but the fact of the matter is the
Defendant has absolutely no remorse and no understanding of his. culpability

P& P recommended 3-to 10 years consecutive to his home invasion.
| was going to ask for a 4 to 10, It was what | had in mind before | came to

court, but I'll stand on P&F's recommendation based on the PSI, with zero
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testimony that sometimes skin will bubble up after cold water is run over it

days’ credit for time served.

THE COURT: Sir, do you want to say anything?

THE DEFENDANT: No, ma’am.

THE COURT: Okay.

MS. HOLIDAY: Thank you, Your Honer. Your Honor, as the Court
knows, Mr. Mathews maintained his. innecénce and he still does; although we
do respect the jury’s verdict. We believe that there are some issues in this case
for appeal, so | have advised my client this morning not to talk about the facts
of the case and I'm going to be mostly avoiding the facts of the cass for that
reason too, Your Honor. With the exception of | want — | do want to-talk about
some of the things that happened after the child was injured.

You could see from the video that was played at trial, the
reenactment video, that there was Neosporin on the counter in the kitchen.
There was an ice pack on the counter in the kitchen. There was cold water in
the bathtub, which Mr. Mathews said he used to cool the child's hands down,

to run.cold water over the child’s hands. And, in fact, there was-medical

after.a bum.

So that does provide some evidence that Mr. Mathews was correct
when he said he ran cold water over the child’s hands after the incident. That, |
in addition to the ice pack, in addition to the Neosporin and in addition to the
fact that Mr. Mathew s did call the chiid’s mother right away and have her come
back to the home so that they could take him to the hospital, | think does show
some mitigating action on his part after t'he.injury? however the injury did occur.

Your Honor, the other thing | would point ¢ut, according to the
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|| Présentenice Investigation Report, he has a very minimal, if any, violent history.

mutual affray or-a mutual fight, but, in any event, Your Honor, in his history,

time that he’s already doing.

The only thing | found in the Presentence Investigation Report that could
possibly count as violent is a charge for affray or fighting when he was a

teenager, | don't know the facts of that case. It's possiblé that this was a

even as a juvenile, this is the only circumstance where he is accused-of doing
something violent or acting physical. |

Y.our Honor, the otherthing | would point ‘out is that in this case the
State did offer, as Ms. Jobe said, a 2 to 5 before trial, and that was to run
concurrent, if we were to accept that. So | would just point out that the Sate

did view this case to be worth at some point 2 to 5 years concurrent with the

Your Honor, there was some evidence at-trial and some evidence in |
the record from the preliminary hearing and from Jasmin's statements before
trial that Mr. Mathews does have extensive experience with children and
extensive experience babysitting children, being around children and taking care
of children. 1 personally was able to speak with Jasmin and with Donoving's
mother and with Donovine's aunt about his experience with children. He
babysat for his cousins quite often. He has a lot of cousins very young and his
aunt told me that he babysat for them quite often and there was never a
problem. His aunt and his mother felt that he was very good with children.

And that's the sama information that Jasmin gave us about how he
was with her daughter and how he was with her nieces and nephews. Jasmin
also has a great amount of nieces and nephews. They spent a lot of time

around those nieces and nephews. Mr. Mathews in particular spent a lot of
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time, again, babysitting those children with Jasmin.

So, Your Henor, the record supports the facts that he's had a lot of
experience with children and not one single allegation of any wrongdoing with |
those children before this incident.

The last point |'would make, Your Honor, is that Mr. Mathews has
been in custody for almost 14 months now. He was arrested in January of
2016. |spoke with his probation officer early last year as we were leading up
to having a revocation in his other case. His probation officer told me that he-
would not be seeking to revoke Mr. Mathew s if it were not but for this new
case. | think he did have some other technical violations of his probation in that
case. For example, he was possibly staying at Jasmin’s house a few nights of
the week without getting permission from his probation officer. However, his
probation officer did tell me that that conduct would not have caused him to
seek to revocation. If it weren't for this case, the probation officer wouldn't
have been seeking revocation.

So Mr. Mathews has already been in custody for the past 14,

almost 14 months based on these allegations, and he will not be getting credit.

As Your Honor well kinows, he will not be getting credit for one day of that time

that he spent. His credit will start today.
So, Your Honor, we're asking that you sentence him to 2 to 5 years

consecutive to the time he's already doing. | think that that's fair. It’s close to

‘what the Department of Parole and Probation recommends and it’s even more

than the State was asking us to plead guilty to before trial. So, Your Honor,
we're asking for that 2 ta 5.

THE COURT: Thank you.
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MS. JOBE: And, Your Honor, can —

THE COURT: In accordance — __

MS. JOBE: t apologize. But [ just want to point out that his juvenile
history includes being arrested for things related to firearms ~

THE COURT: Right.

MS. JOBE: — and resisting a public officer with firearms and multiple
burglaries.

THE GOURT: Yeah. | reviewed that.

In_ac'co_rdance-wit.h-_th__e laws of the State of Nevada, this Court does
now sentence you as follows: In addition to $25 administrative assessment,
$150 DNA fee, order you submit to genetic marker testing, impose a $3 DNA
collection fee. At.this time the Court's gaing to séntence you to 36 to 120
months in Nevada Department of Corrections to run consecutive to C304254.
He has zero days’ credit for time served.

MS. JOBE: Your Honor, | believe the 150 should be waived based on him
being incarcerated on another case,

THE COURT: If it's already — obviously, if it's already been submitted,
then it will be waived.

MS. HOLIDAY: It has, Your Honor. Thank you.

THE COURT: Okay, then it's waived.

MS. HOLIDAY: Thank you, Your Honor.
"
I
1
1
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THE COURT: Thank you.
[Proceedings concluded at 8:33 a.m.]

ATTEST: ! hereby certify that I have truly and eorrectly transcribed the
audio/visual proceedings in the above-entitled case to the best of my ability.

KRISTINE _S-A_NTi
Court Recorder
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16010500LAS VEGAS METROPOLITAN POLICE DEPARTMENT
VOLUNTARY STATEMENT

PAGE 1

EVENT #: 160105-1552

. SPECIFIC CRIME: CHILD ABUSE WITH SUBSTANTIAL BODILY HARM

DATE OCCURRED: TIME OCCURRED:
LOCATION OF OCCURRENGE:
CiTY OF LAS VEGAS CLARK COUNTY

NAME OF PERSON GIVING STATEMENT: DONOVINE MATHEWS.

DOB: SOCIAL SECURITY #:
RACE: SEX:
HEIGHT: WEIGHT:
HAIR: 'EYES:
HOME ADDRESS:
o o PHONE 1:
WORK ADDRESS:
PHONE 2:

The following is the transcription of a tape-recorded interview condticted by DETECTIVE
P. DePALMA, P#5297, LVMPD. ABUSE & NEGELCT SECTION, on January 5, 2016 at
1424 hours.

Also present Detective B. Santarossa, P#6930, LVMPD Abuse & Neglect Section.

Q:  Operator, this is Detective P. DePaima, P# 5297, conducting a interview under
Event 160105-1552. Today's date is the 5th of January, 2016. The time is 1424
tiours. U, we're currently located at Sunrise, uh, Pediatric, uh...

?: Excuse me.

Q: ...Hospital, Uh, in the interview room we have Detective Santarossa, P# 6930,

The person being interviewed is a Donovan -- D-O-N-ONV-A-N -- Matthews -- M-

Vol-Gtaternent, N Affirmation {Rev- 4410} — ISDVORD 2007
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
YOLUNTARY STATEMENT
PAGE 2 S _
EVENT #: 160105-1552
STATEMENT OF: DONOVINE MATHEWS.
A-T-H-E-W-S, uh, date of birth 03-18 of ‘96, Social of 530-93-—4280, and has an
~ address of 1496 North Christy Lane in Las Vegas, 89110 He has a phone
number of 702 472-0789. Donovan, everything | said about you, your
information: Is that true and accurate?
Um, my name is spelled differently. it's D-O-N-O-V--N-E.
V-I-N-E. So...

Yes sir,

R 2 O >

Donovine; D-O-N-O-V-}-N-E.. That - thank you for that correction, _E\'f_erything

else okay?

Yes sir.

Q:  Okay. Do you understand this is, uh, just a in- fact-finding interview? You're not
under arrest. We're just trying to get to the bottom of what happened to, uh, the
boy you were watching today. Uh, we were called here from the hospital that,

uh, a child sustained some burns on...

A Mm-hm.

Q:  ...- onthe top of their, uh, hand, uh, on his hand, And, uh, his name is, uh,
Chase. Isthat correct?

A Chance.

Q: Or, Chance. I'm sorry? Chance.

A Yes sir.

Q. Okay. Soit's, uh, do you know his last name?

Voldntary Statement {Rev. 06/10)
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
VOLUNTARY STATEMENT

PAGE 3 _
EVENT #: 160105-1552

STATEMENT OF: DONOVINE MATHEWS

A Jaxper.

Q: -:Ok'ay"'. _'Ahd_, uh, do'you understand that this is - this is being recorded, this
conversation?

A Yes sir.

Q. Okay. And you're okay with it?

A Mm=hm. Yes sir.

Q:  Okay. And you understand you're not under arrest?

A Yessir.

Q:  Okay. Freeto go. And if you ever want to stop this interview, uh, just let me

know. Okay?

Mm-hm.

And you can go outside the room.

Yes sir.

Um, okay. So, how do you know Chance Jaxper?

Well, my girlfriend, she’s soon to have my baby. And that's her son.
Okay. And who is your girlfriend?

Jasmine -- Jasmine Cathcatrt.

Cavcart?

Yeah, C-A-T-H-C-A-R-T.

Okay. Cathcart.

> e » 0 P O P O » D »

Yes.

Voluntary Statement (Rev, 06/10}
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
VOLUNTARY STATEMENT

PAGE 4
EVENT #: 160105-1552

STATEMENT OF: DONOVINE MATHEWS
Q:  Okay. And, uh, how long have you known Jasmine for?
A:  When - we went to school together in rine grade year. We dated back then. It
didn't work out. And then we just went our separate ways. Then now we've
been talking for like eight months now.
Okay.
Almost a year:
Okay. And you have a - you're going to have a baby with her?
Yes sir.
Okay. And how long - how old...
How far along...
How far...
...Is she?
...along is she?
She, um, five months 1 believe.
Okay. And where do-you - you live at the Christy address right now?
Yes sir.
So-you're not-currently living with Jasmine?
No.
And where does Jasmine live?

-She lives at 1029 Lisbon Avenue.

2 >0 2L 2020 20 >0 =0 > 0

Okay.

Voluntary Statement (Rev. 06/10)
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
VOLUNTARY STATEMENT
PAGE § . .
EVENT #: 160105-1552
STATEMENT OF: DONOVINE MATHEWS.

A: See, we can't live together because it's subsidized housing. It's not - yeah, |

don'tthink it's..,

Q. Oh,

A ..no males allowed. So, every night F'li go hame. Some-nights | spend the night.
Youl kriow.

Q: Right. How often do you spend the night there?

A Mmm, four days out of the week maybe. But sometimes. sh‘e comes in.m- my
House...

Q:  Okay.

A ...and spends the night too.

Q:  With the kids and everything?

A Yes sir.

Q:  And that's at Christy?

A Yes sir.

Q:  Is-who else lives with you at Christy?

A: My grandma and my grandpa.

Q@ Okay.

A And sometimes my, uh, my little cousins, which one is 8 years old and then one
is 5. They're there because my grandma takes them fo and from school.

Q:  Andwhat is Grandma’s name?

A:  Sharylen Bogner.

“Voluntary Staternent (Rev. 06/10)
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
VOLUNTARY STATEMENT
PAGE 6
EVENT #: 160105-1552

STATEMENT OF: DONOVINE MATHEWS
Sharylen?
et "
Spell that.
Oh, Fm not sure how you spell it. But S-H-E-R-L-Y-N maybe.
Oh, Sharylen?
Yeah, Sharylen Bogner, B-O-G-N-E-R.
Okay. And she’s your grandma?
Yes sir..
Do you kinow about how old she is?

Sixty-nihe, 70 | believe.

Q

A

Q

A

Q

A

Q

A

Q

A

Q. Okay. And who else?
A My grandpa.

Q:  What's his name?

A:  Richard Bogner.

Q And he...

A: Seventy-three | believe.

Q:  And he lives there too. Right?

A:  Yes sir.

Q And you work currently right now?

A No. I'was just recently working at Chipotie, but because of the whole E. coli

thing...

‘Voluntary Staternent (Rev. 06/10)
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
VOLUNTARY STATEMENT

PAGE 7
EVENT # 160705-1552

STATEMENT OF: DONOVINE MATHEWS
Oh.
Have you heard abouit it? 1.
Sure.

It slowed down the Chipotle. So they - they didn't lay. me off for that. You know.

I'ms- I'm just like they weren't giving me enough hours. So I'm just like.

(unintelligible).

Gotcha. Okay. So, today what, um, you nor- do you normally watch, um, little

Chance?

Not normaily because we’re both always there. Butwe had just recently gotten
back from his real father.

What do you mean by getting him back?

Like he - like | think it was five or six months ago, he took him to California and

was supposed {0 bring him back because ! guess Chance’s real father was

'iel_iing Jasmine, saying, you know - saying, “Just let-him come down here for a

weekend and whatnot. And then I'll bring him back.” And she didn’t agree with
it, but -- you know what I'm saying? -- basically did it anyways. And then he - he
took him and never came back. And she would message him on Facebook:
saying, "Oh, can you please bring Chance back?” And he would say, “Oh, you're
never going to have my son around a - a dude who usually has a booty call” and
- you know what 'm saying?

Rignt.

Voluntary Statement (Rev. 08/10)
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT
PAGE 3 o o
EVENT #: 160105-1552
STATEMENT OF: DONOVINE MATHEWS

He just talked stuff. And then, uh, his dad got tired of his stuff, whatever he was

'doing out there, and kicked him out. So he had to come back out here. And

then...

He kicked a 2-year-old out?

No. He kicked the father, which...
Oh.

And he was with the 2-year - so...

Gotcha.

And then he came back out here. ‘As far as I'm concernéd, he has riowhere to
live. So he's staying with his girlfriend. His mama don’t even want him living with
him. So, then, uh, | guess Jasmine’s sister was talking to Tyriece - you know
what I'm-saying? -- messaging him. And, uh, he was prefty much saying,
“Maybe we could act civil” and th- you know what I'm saying? He was willing to
just give us Chance and stuff. But we heard from her - Chance’s father's friend.
He told his friend that he was planning to get ccol with Jasmine so he could take
both the kids. You know? So once, uh, he gave us Chance, theywere havirig-a
little party for Chance’s cousins; the twins -- they're like 2 years old -- for
Jasmine's sister's. It's her - they're her nephews. At her party, he gave us
Chance. And he was expecting Jordan back. Wellwe just - and then, uh, it take
- it took too long to take Jordan back, Sothen he started leaving us voice mails

saying, “Oh, um, I'm going to beat you and Jasmine up,” even though she'’s
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pregnant, and stuff like that, just saying stuff like that. And then we're just like,

~ “Okay. Since you want to threaten us, whatever, you can’t keep the baby.” We
didn't tell him that. But we'rs just like, “Okay.”

All right. So basically you've had Chance and Jordan. Uh, she's - they've been

living in that house with, uh, Jasmine for some time now.

Jordan has. Chance, we...

Jordan and...

..just...

Chance, you just got...

-..got him...

...how long ago?

No more than a week.

You only had him about a week now?

About a week:

Okay. So you really haven't watched...

Mm-mm.

..him...

No.

...ON your own...
No, Jordan | did...

.atall?

Voluntary Statemant (Rev. 06/40)
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Yeah. Like Jordan, i used to take her home and stuff. She'd...
Okéyl o
She could spend the night with me. But Chance we just recently got back.
Okay. Have you had any, uh, contact with CPS ever?
Um, she has, notme. She has because they were always trying to get Jordan,
like but all the...
Okay.
All the CPS guys were (unintelligible)...
No injuries or anything like that?
No.

...to-any of the kids?

No..

Okay. So, you've been watching them about - or you've been involved in
Chance’s life for about a2 week. Um, and today: What - what happeried today,
uh, how he got burned and how he made it here tothe, uh...

Um, weli...

...hospital?

| was boiling water so | can have a little coffee and stuff, poured the coffee in the
cup, was going to let it cool down for a littie bit. Then | went to go tend to Jordan
- you know what I'm saying? -- change her diaper real fast. And {h_en when. |

come back, he's screaming. I'm just like, you know, “What happened?” Like, “It

Voluntary Statement {Rev. 06/10).
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hot. My hand, my hand.” i'm like, “Wow.” And | called Jasmine real fast. I'm
| hke c you knbw'what I'm saying? “l know you got your appointment,” because
she had a appointment (unintelligible) her apartment. I'm like, “Just come back.”
You know what ['m saying? “He burned himself.” She said, “Okay. I'm on my
way,” and then came back and started crying. Like, "Okay. Come on. Let'sgo
to the hospital.” And then we took him here.
Q:  Okay. Did you - when h- when - when he first burned himself, what did you do to
his-hand? Did you do anything?
A: Oh, no. | put' him in the tub. And then, uh, and then | went and called his mom.
Then | come back. He's picking atit. I'm like, “Chance, you can'tdo that” He's
like, “Ti.~ it c- it’s hot. It's hot.” You know. Pm like, “Just put it in the cold water,
Put it in the cold water.” His mom got there. We got him dressed, took:him to
the hospital.
QOkay. Was he screaming? Or was he, um...
Um, yeah. He...
...hysterical?
...screamed. He screamed...

He was screaming pretty loud?

R 2 2 P O

Yeah. Not pretty loud. But he just started crying. He - because he called me
“Daddy.” .And he's like, “Daddy, Daddy,” you know, ‘“My hand. it's hot.” | looked

atit. Itwasn't that bad. And then he started picking at it. [t was like his right - |
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don’t know which hand it is. But it's little. But it was like that. And then he
start.ec::i'--;.)izé.king atit.

Q:  So when you were making coffee, how did you - how did you start this process of

making coffee?

Okay. So you justsat. Uh, and then you poured the water into whera?

A:  Boiled the water:

Q:  Where - how - what did you boil it in?

A: On the stove,

Q.. ['’know. But what - what did...

A It-was like a...

Q  ..youuse?

A: . Jittle pot.

Q:  Ar-like a saucepot or a coffeepot?

A I wouldn't know the difference. It wasn’t no coffeepot. We don't got a coffeepot.
Q: Like a regular pot that you would like boil pasta...
A: Hotdogs...

Q:  ..inor-orhotdogs...

A Yeah.

Q: ...in?

A Mm-hm.

Q:

A

A mu- it was a black mug.

\!o_juntqryistatement (Rev. 06/10)
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Q:  Black mug?

A:  Uhhuh.

Q:  Okay. And where did you put that mug?

A.  Onthe counter.

Q: Okay. High how --how high is the counter?

A: Mmm, 'm going to say maybe that little doorknob right there.

Q@ Okay.

A:  Maybe a little bit higher. I'm not sure.

Q: So, too high for himto grab. Right?

A No. He tall. He like almost to my waist. And he's only 3...

Q:  Stand up forme, would you? Yeah. You're pretty tall though. So, he's up to -
okay. So it - the cou- that's how high the counter is?

A ‘Yeah about that, maybe a little bit.

Q:  Okay. Any idea as to how tall he is?

A He’s - from right here, he probably like maybe right here.

Q:  Okay. So, how do you think he bufned himself?

A He had to grab the cup and the cup dropped. He must have been thirsty. I'm not

really sure. | went to tend to Jordan and then came back. And that's what
happened...
Q:  So where was Jordan?

A:  Iri the room playing.

Voliintaty Statement (Rev. 06/10)
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Q: in the other room?

_A_ﬁ o 'There;s“_'a'%-.thér'e’s- a kid room with a bunch of toys. And that's where she was at.

Q:  Okay. What made you.go in to her, to attend fo. her?

A:  She was just talking to herself in there. I'm like, “Did you poop?” And then she -
she can't talk. So she was just blabbering. And | checked her diaper and then
that's what happened.

Q:  Okay.

A I - 1 would let the water cool off. So it's not like I'm just going to just sit there, and
stand there, and watch the water. -So...

Q:  Right.

A | went to go check on Jordan, came back, and that's what happened.

Q:  Okay. And, uh, was the coffee, uh, towards the edge where he can grab it
easily? Ordid he have to climb on anything?

A No. Hedidn't have to climb on anything. It was - it was - | guess rea- you could
say reachable. But because of the way it is, it's a small counter next to the
refrigerator. Then it's the stove. But onthe small counter, it's like cookies.. So...

Q:  Right.

A:  I'm not going to put it on top. of the cookies. And then there's like other stuff right
there on the counter. So | just sat it on the counter, | wasn't thinking about it.

Q: Right. Right. Right. Do you put anything else on it cther than water or...

A No.
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Q:  ...put himin the bathtub? Do you pist his whole body in the bathtub?
A: Yeah. Iputhimin the bathtub. And |said, “Shoot your hands.” He was shooting
with his hands in the water. And then, uh, he like, “It's hot.” I'm just like, “You
got to put it in cold water.” Got him out the shower. | put Neosporin.on it, got the

Neosporin in my pocket. | put Neosporin onit. And then we took him to the

hospital.

Q:  Okay. Where did you get the Neosporin from?

A:  Um, mygrandma. Grandma had it at her house. And then | just got it.

Q. So, yourgrandma was at her house on Christy?

A: Nah. | ha- we had - we've been had this. Like | don’t know how long.ago we got
if. 1t could have been a couple of months. We just had...

Q:  Oh, so you had it at the house...

A Yeah.

Q: ...on, uh, on, uh...

A Lisbon.

Q:  OnlLisbon?

A.  Yeah.

Q: Oh, okay. Aliright. Um, did he get any other’burns, um...

Al No. The doctors checked him, He didn't get no other burn. He might have been
on...

Q. Where...

Voluntary Statement (R&v. 06/10)
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His stomach was, uh, a little bit red. That was it.
It was?

Mm-hm.

2o 2 O P

Okay. And where was - when you heard him crying, or screaming, you ran
back..,

Mm-hm.

...to him?

| wouldn't-say “ran.”

It...

| walked back because it...

You walked back?

Because the kid was just crying. | thought he wanted something.

Okay. And what did you see?

> 0 » 0 >0 > 0 »

And | seen he was like, “Iit's hot.” I'm like, “Let me see.™ I'm'like, “Damn.” And I
hurried, threw:him in the tub, called his mom.

Okay. But, whete was the mug at?

The mug was on the floor.

Okay. So there was water all over the fioor?

2 R ® L

| wouldn't say all over the floor because it was just the mug, like maybe this. |
mean it was a m- it was water on the floor.

Q:  Was it empty though? I mean it - did...
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Yeah. it - yeah.

.itsp-itfall?

Mm-hm.

Okay. Did he have any shoes on?
Um...

That you remember?

Socks.

He had socks on?’

Mimi-hm.

‘Okay, Was his socks wet?
Mmm, yeah. I'm not sure.

Did he burn his...

It had to'be.

Did he burn his socks at all...

No, he didn’t...

...0r his feet?

No: He didn’t burn his feet. So...

Okay. So he had no...

> Q0 » 0 PO P O OFP O P O P O > O P O P

But | would assume they were wet because the water spilled. But he didn't burn
his feet. So | guess not.

Q:  Okay. But you would have known if it - or... .
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166@




LAS VEGAS METROPOLITAN POLICE DEPARTMENT
VOLUNTARY STATEMENT

PAGE 18 N
‘EVENT #: 160105-1552

STATEMENT OF: DONOVINE MATHEWS

A Yeah.

Q | Théy"ré-“--..'they’re wet...

A:  Yeah |would have.

Q.  Because you said you put him in the tub. Right?

A Yeah. He would have been walking weird if his feet burned.

Q:  Okay. Did you - did he burn - or did you put him in the bathtub clothed? Or did
you take his clothes off?

A:  ltook his clothes off.

Q: All of them?

A: Mm-hm.

QAL

A Because only his hands were burned. So then | just took his clothes. | put him in

the shower. I'm like (unintelligible)...
Soyou...

A ...{unintelligible)...

Q: Soyou were able to take his - his socks off? You would have known if they were
wet?

A Yeah.

Q: Do you remember if they were wet?

A: Mmm, no. | don't remember.

Q. You don't remember?
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A:  There wasso much going on. His hand was just (unintelligible) bad. 1wasn't
 worried about it.

Okay. Well what about the ba- the, um...

The palms...

...the palms?

> 2 F D

No. They weren't- | didn't really look at that. i just seen the - this part. But this

part is the part that looks bad, if you go look at it, it looks bad...

o

Right.

...right here. 1'wasn’t- people - you know how people réact out of their impuise.

2

Okay. So he didn't - and - and he had - whatever clothes he has on right now,
that's what he had on when he:got burned?

No.

No? There was a charge of clothes?

Yes.

And where is that clothes right now?

What clothes?

The clothes that he had on when he got burned.

(Unintelligible) at the house.

Ckay. Sowhere is the mug right now?

The mug? In the. sink.

O » P » O > R >» 0 2

It's in the sink?
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Mm-hm.

~Okay. And the pot of water?

The pot of water i the sink.

Okay. So after you called the mom, Jasmine, uh, how long did it take her to get
up to the...

Maybe three to five minutes.

Okay.

She on- she was only in the apartments with the appointment. She had to...
Right, She was in the...

...go sign...

...complex.

...some papers. Yeah.

Okay. So when she got up, then what did you guys do?

Nothing. She - she looked at her son. She's like, “Okay. We got to go to the
hospital.” I'm like, “Yeah. | know. Lef's.go.”

Okay.

Yeah.

And-who drove?

Nobody drove. It's right - the house w- like literally right here maybe seven
minutes, five minutes away.

50 you guys walked up?

Voluntary Statement (Rev. 0810
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Yeah.
Okay “You walked - all four of you walked?
Mim-him.
Okay.
We had a stroller for her. But | was carrying him.
You were carrying him?
Mm-hm.

Okay. Uh, do you remember what time this happened?

2 R T O 2 O P O P

The, um, the nurse said we w- excuse me. The nurse said we got here at like
9:53 or s- whatnot. I'm assuming maybe 15 minutes before that.

Okay. So it only took you seven minutes to get here on foot?

Q

A:  Aboutthat.

Q. Okay.

Q1. 1just wantto clarify. What was in the actual cup? Was. it just water, or was it.
coffee?

A: it was water.

Q1: It was water.

A: Mm-hm.

Q1. So you're saying you were making some good coffes?

A | wouldn't say good coffee. Uh, it was boiling water. | poured it in the cup...

Q1 Okay.
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A: ...to make the water cool off. Then ! was going to put the - the creamer and stuff
N
Q1. Okay. Where - where was the coffee though?
A:  Where was the coffee?
Q1: Yeah.
A | haven't put it in there yet.
Q1:  What kind of coffee were you using?
A It's like this little Folger type...
Q1: Folger coffee?
A: ..with a green cap.
Q1:  Okay. Do you normally put the water in first...
A Instant coffee...
Q1: ..thenthe coffee?
AL No. It was instant coffee.
Q1 No?
A That'swhat | just do. That's how | was. ..
Q1. Okay.
A ...= like my- my mom do that too.
Q1. Describe the - the mug.
A The mug?

Q1: Because when we say “mug,” it means different things. What's - what's it made-
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out of?

Like, [ won't say glass, because glass is clear. So | don’t know-what to describe.

it.

Was- it plastic or...

No.

...glass?

It wasn't plastic.

it was a glass?

| guess you could say glass because...

Breakable?

Um, if you slam it hard enough, yeah, you could break.
Okay. Was it broken when it hit the - when it was on the floor?
I'm not sure.

You're not sure it was-broken?

No sir.

Okay. Does: it have a handle on it?

Yeah. It has a handle.

Has a handie on it?

Mm-hm.

Like a small like you can puf your fingerin it, or like a big handle where you can

grab it with your whole hand?
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A Well my hand is big. But i can probably fit like three fingers in it.

| Q‘I ; Okay What wés, uh, what was Chance doing before this happened?

A Mmm, probably laying down watching TV because the - the way the t- living room
is-set up, it's the bed...

Q1:  Mm-hm,

A. - Youstep out in the living raom and that - so we putthe bed in the living room.
And then we had cartoons on. That’s all we watch - cartoons -- because the
kids. And then | went to go tend to Jordan. That's when he must have
(unintelligible).

Q1:  Was he running around, hyper, just...

A Mm-mm. He's...
Q1. ..jumping around?
A ...hyper. But he wasn't running around.

Q1: Okay. And did he - I'm - let me kind of back up for a second. And you said you
just - you just got hi- you just got him back?

A:  Yessir

Q1:  So how many times would you say you watched him before today?

A:  |wa-]didn't. | haven't watched him.

Q1: Because like the first time watching him?

A Yeah.

Q1; Okay. Um...
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A | wouldn’t say that because I've been - F was, uh, me and Jasmine were both
there and he was there so if you consider that watching him. But as far as

(unintelligible). ..

Q1:  Okay. Well how many times have you been around him be- before today?

A:  We -'since | got him back, I've been around him ever since we got him back
{(unintefligible).

Q1.  That's a week?

A Mmm, about...

Q1. You said?

A ...that,

Q1: Okay. How full was it? Did you fill it halfway, to the brim? How full was it?

Al Seventy-five percent.

Q1: ‘What does that mean? I'm - t - | suck at math.

A:  Like the cup is 100%.

Q1: Yeah.

A:  So maybe like between halfway full then the - all the way full.

Q1. Okay. Um, how long - so you pourthe cup on the counter. How iong from the
time you did that to the time you heard the screaming and went back in?

A: Pssh, maybe 45 seconds.

Q1 Fort_‘y-five seconds?

A Mm-hm.
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H- what did his hand actually iook like?

. Hlshand'? s

Mmi-him.

| can’t describe it.

Like what did - i'm sorry. What did it look like when you first saw it? Not...
ftjust looked - they burned...

...now..

His skin, like - it was like - | want to say black skin, looked like dirty skin was.
peeled off. Then I'm like, “Whoa, need to put you ih the tub, cool it down, put
Neosporin it.” But then when 1 got back he was picking atit. I'm like, “Chance,
you can't do that.”

Okay.

And then that’s when his. mom came in.

And just to make sure: When you poured itin the cup, it was boiling?

What do you mean?

When you poured the water in that cup, it was boiling?

Yeah,

Okay. So do me afavor. Take me step-by-step with everything you can - so0'you
- you hear the scream.

Mm-hm.

You - you walk in. What do you see first?
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A I'see him. He'stelling me, “It's hot.”

| Q'I | Okay ."Where is he standing?

A:  He's standing in the kitchen.

Q1. Okay. Um, d- is the kitchen like a - how big is the kitchen?

A: It's not that - about as big as this room..

Q1: Okay. Um, then what do you do next?

A Take him to the tub.

Q1: Tothe tub?

A Mm-hm.

Q1: Sow-thetub is where?

A: Um, you walk and then go through the hallway, which is right there.

Q1: Okay. Soit's niotin the back of the bedroom. It's in the - part of the apartment?

A Um, it’s..,

Q1:  Excuseme.

A The apartment is small. There's only two bedroom, one bath. And then...

Q1. Okay.

A The -'the kids’ bedroom where Jordan plays, where they both play, is right next
to the bathroom, when | put him in.

Q1:  Okay. So you put him in the tub. What do you do after you put him in the tub?

A | calied the mother.

Q1 -Okay-.’ Um, do you do anything while he was ih the fub - turn the water on, did
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you...
e Icleaned e "ﬁfétér "
Q1:  Fmsory?
A:  lcleaned the water up and stuff...
Q1:  Okay. Butdo - did you turn the water on in the tub?
Al Yeah.
Q1:  Okay. Um, so you cleaned the water up. And then what did you do with the
cup?
A Putitinthe sink.
Q1. And you didn't know if it was cracked or broken?
A Mm-mm.
Q1:  Okay.
A:  |wasn't paying attention. ‘_
Q1:  Okay. Um, then what happened after that?
A Afterthat | just (unintelligible).
Qt: I'msorry?
A: His mom got there.
Q1: Okay. And then what do you - what happened aftershe got there?
A: We got him dressed, took-him to the hospital.
Q1. Okay.

Q: Do you remember what temperature the - the bathtub was?
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A L

Q: | mean was it cold water you put him in? Or...

A:  Yeah. Iputin the n- or riot all the way cold, But it was like cold and a fittle bit of
hot.

Q:  Soyou letit run a little bit...

A: Yeah.

Q:  ..bsfore you put him in?

A:  Yeah. lletit run, took his clothes off, put him in and...

Qi:  Did you plug it?

A:  Didlplug it?

Q1:  Did you plug the tub?

A Mm-hm. And...

Q1. So..

A | let him sit there until his mama got there.

Q1:  With his clothes on?

A:  No. His clothes were off.

Q1: So you took his clothes off...

A Mm-hm..

Q1:  ..and put him in the tub. What was he wearing?
A: What was he wearing? He had a diaper on, socks, and just a shiri.

Q1: What - what color? What - what type of shirt?
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It was like a black with superheroes on it.

How is he - how was he, uh, I'know you said you never actually watched him

untif today. is he a hyper kid? Does he listen and...

Yeah. He's.a hyper (uninteliigible)...

Uh, he's 2.

“V_\JOO.“

‘So he's probably in trouble, probably...

And when we got him back...
...a paif in the butt.

It w- it was terrible. Like hetold his mom, “Fuck you.” And I'm like, “Chance, you

can't say that.” He like, “Okay.” I'm like, “Chance, you got to be good.” Like he

would just be bad. It was just bad on - because when we were - when we were
calling her - his father to meet up, she was like, "Doss he still cuss? Does he still
do that?” He was like, “Just a little bit.” Woo, but it was bad when we got him.
She was like, “Wow.” Like, “_This is crazy.” Like, “He wasn't like this when he
left.” So - but he was just bad. You know? My whote family tried to teach him
like, “Chance, you can't do that. Be good.” And even like when we got him back,
he was playing with my little cousins, the one that - that's - that my grandma take
to school. And they were like, “Freeze. You're under arrest.” And he got onto
grandpa’s. hand behind his back. We're like...

So he's a handful?
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A Yeah. Uh-huh,

Q‘iHecanbe—hecan be-frustrafin_g at times?

A: Yeah. We're trying to, um, yeah, we -were going to take him o a hospital to try to
see if they could give him Ritalin or something to calm him down.

Q1: Okay. Um, |got another.question. This is just curiosity. 'm not a coffee drinker,
s0 you gotta forgive my ignorance. Um, you pour the water -- boiling water — in
the cup...

A Right.

Q1:  Why not - why - why don't you, uh, because instant coffee is you have to put the
instant coffee in there and then put.the water on top of it so it sits there...

A:  Some people...

Q1:  ..and brews?

A --dolitthatway, Ijust-1pourit. 1didn’t have no creamer. So | - | was just going
to use milk and coffee, stir it up...

Qt:  Okay.

A ...put a littie bit of sugar in there.

Q1: Andthen the second part of that question is why - why let it cool down? Don't:
you want.,.

A Too -too hot.

Q1:  _.ithot? Too...

A:  |wantithot. Butlcan't drink - my-my...
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Q1: Okay.
A Becauselgot fillings all in my mouth. So it's fike realfy...
Q1: Okay.
A ..{unintelligible).
Q1. Okay.

Q: Andwhen - | mean you pour the water in there,-and then you just walk-away.
‘Why not just make your whole coffee if she wasn’t screaming? She was just
talking to herself.

Q1: Yeah | know. But [ wanted to see what she was doing.

Q:  Butwould you - do-you think that like putting a - a coffeepot - cup towards the,

uh, towards the...

Edge?

...- the edge, you know, that - that Chance can get a hold of it?

| wouidn't think he would want to.get'a hold of it. But...

P ®» £ »

Does he know that - that-it's the - this - has he been around when you made
coffee before?

No..

...or hot...

He just...

Has he been around....

> P F P X

...got here.

‘Volunitary Statemient {Rev. H6/10)
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Q: ...hot water?
A meanldon’t know. We just got him back, so | can'ttell if he was around

water...
Q:  Okay.
A ...ornot. But ! didn’t think nothing of it. | put the cup down thinking he's still
going to be doing whatever he's doing. | went to go check Jordan, come back,
{unintelligible)...
And he - where was he when you were...
He was in the...

...making the coffee?

2 R P P

.living room. 1'm not sure if he was watching TV, playing with a toy.

Q1:  Uh, describe - you saw - you said his hands were like peéling off, like dirty skin.
A Yeah.

Q1:- Describe where he was wet on his body.

A: Hewasn't really wet on his body.

Q1: 8o there's no - no other water was (unintelligible)...

Al Notreally. Maybe at the bottom of his shirt a little bit. But other than that, no.

Q1: Bottom of his shirt?

Q@ Okay.
Q1: So..
Q:  Okay.
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Q1:  Im sorry.
. Q GO ahead
Q1:  What was he - 'm - 'm sorry. What was he doirg - while you were making
coffee, what was he doing?
A.  Inthe other s- inthe living room.
Q1:  Watch - he was doing what? You said watching TV or..,
A:  Yeahlguess. | don’tm-my back was turned to him.
Q1: Wasthe TV on?
A Yeah.
Q1: Okay.

A: TV probably still on.

2

Okay.

So...

| don't know how...

Does he normally grab cups...

He'll grab whatever...

...and stuff like that?

..he wants to-grab. He bad. And we were trying fo...
He's trying to (unintelligible)...

Yeah. We're trying to break the habit.

R 2 R 2 L 2 2 > O

Right.
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A But, he usually just grabs whatever he want. And everything he grabs is, "Mine.”

But if you go back in the room...

Q:  Right.

A:  ..andyou want to tell him, “My car,” he'll be, “My car” or “My teddy bear” that
they gave him. “My teddy bear." You know what I'm saying?

Q:  Right.

A Whatever he grabs, it's like, “Mine.” It's like he went to play with my cousins,
their toys all “My foys.” You know?

Q:  Sohe knows how to hold a cup and drink...

A:  Yeah.

Q: .. from a cup. Right?

A:  Yeah. He's not (unintelligible)...

Q: How do you think - or how do you think it happened when he grabbed the cup?

A | don't know. | think he was réaching for it. Then he probably - because he was

probably - if - if he was standing on his tippy-toes, he probably grabbed it. And it
probably maybe hit the edge on his way down or something. I'm not sure.
Q1:  Wouild he have to'stand on his tippy-toes?

A.  I'mreally not - | can't tell.

Q1: Okay.
A:  lwasn't really there. 1was...
Q1. Okay.
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A ...there, but | was in the other room.
Q@1:  Okay.
@ Aliright.

Q1:  And his mom was you said in the office?

Q: Mm-hm.
Q1. Okay.
Q:  Okay.

Q1:  Anything you think is impertant that we didn't ask you about?

A: Um, I can't think of something right now. If you guys have a card, maybe | can
call you.

Q: Sure.

Q1. Yeah.

Q:  Absolutely. I'l...

Q1 Okay.

Q: - ..give you a card. Are there any concerns o- uh, that you have that you want fo
tali about?

A Um, not really. But, uh, | can't think of any right now. Just..,

Q: Okay.

Al You just got to teach them.

Q1. What happered -what happens when Chance gets in trouble?

A What happened when Chance gets in trouble?

NMoluntary Statement (Rev..06/10)
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Q1:  Mm-hm.

A: When I tell him, “Chance come here," um, he would say, “Yes.” And we've
gotten, “Chance, you can‘t.dothat. You got to be good.” He'll say, “Okay.* ‘And.
I'll say, “Go play.” And he go play. And if he’s really bad, like if he hits his sister,
like, “‘Let me seé your hand.” Boom. And then that’s it.

Q:  So you - you - you guys had to discipline him in the week that you had him
(unintelligible). ..

A: | don't discipline. She disciplines.

Q:  She had to discipline him at least in the weak that you saw. Because you - this is.
the first time you've s- seen Chance? Ordid you see him before when he...

A F've seen before...

Q:  ..was down there?

A | went - | went to go meet up with his father to get Chance. Because we were at
her mom’s house.

Q: Right.

A And then he was just - he - he - mm-mm. His dad wasn't - his - his dad 18. So
he really don’t know how to raise a kid. 1'm not in ng - any better position. But,
you know, | was raised different.

Q@ Okay.

A:  Like his mama don't even want him staying with him. You know? Because he

does stuff like drugs and...
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-So'whenhe...

... 8iuff like that.

...does something really bad, he gets disciplined physically but - whether either
slapped on the hand or he goes in time out? s...

No. He wasn't...

.that what (unintelligible)?

{ wouldn’t say physically. But most...

Well a-slap...

...of the time...

...on the hand.

It's not even that. Sometimes we don’t even do that. It's, “Chance, come here.
Don't do that.” “Okay.” “Be good.” “Okay.” Then, “Go play.”

Okay: Have you ever gotten frustrated with him...

Mm-hrri.

...k, in the week that you've seen him or today, uh, did you get frustrated with
him at all and, uh, burn him intentionally...

Nah.

...uh, to - because he's a handful?

Nah. Iw- if - if he was to be burnt intentionally, it wouldn't be on his hand.
That’s...

Where would it be?

Voluntary Statement {Rev. 06/10)
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It wouldn't be nowhere. | wouldn't do that. 1f you - if you ask my family member,.

 I'm good with kids. 1 always wanted kids. Never - | would never...

Let me ask you this: Did you burn him by accident? Like you were pissed...
No.

...or something?" You got pissed. You threw-the cup and water got on him?
No sir.

Okay..

So you're telling me that exactly what you told us now is true and accurate?
One...

To the best...

...hundred percent (unintelfigible)...

...of my knowledge.

To the best of,..

Yes sir,

...your knowledge?

Yes sir.

Because your other - th- that's what you assume that happened, that he went
and grabbed the cup. Is that what you're. ..

Yes sir..

.~saying?

No. That's what had to happen because how else could he - the cup have
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been...
Qrwen e

A ...on the floor?

Q1. You w- youweren't thereto see it. Right? So...

A Correct.

Q1:  Anything you're saying has to be an assumption.

A Correct,

Q1: So.

A Correct.

Q1.  Yeah.

A I guess you could say that. But it's - that's just common serise. The cup on the
floor...

Qt: No. L.

A ..(unintelligible)...

Q1. ..understand. But- | understand it is'.common sense. Butthe reality is it's an:
-assumption because you wouldn't see it. You can't say, “l know for'sure that
happened.”

A:  Yessir.

Q1:  Just like we can't say that ourselves because we...

A.  Yessir.

Q1. .weren’t..
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A: Just like you can't tell if | burnt him on purpose or - you know...
Q1. No.

A: _.what I'm saying?
Q1: Right.
Q:  Okay. So do you have your clothes, any mail that go to that apartment right now
oris...
No, We were just...
Or you're just staying at the Christy...

I'm staying...

.....ane?

2R 2 o x

...al-Christy Lane (unintelligible)...

Q1:  Youhave no property at - at that apartment?

A Uh, maybe a-couple of ouffits. That's my baby mama house. You know?
Okay.
A couple of autfits, @ couple of shoes. Now I'm staying with my grandma.
Q1 Okay.

Q:  Andyou said it's a one-bedroom?

A Two bédroom, one bath.

Q:  Two bedroom, one bath.. Okay. All right. Uh, | don't have anything else. Uh,
you? Do you have anything else for us?

A No. Justac- 1 need your card...
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Q:  Sure. !'li getyou...
A ..{unintelligible)...
Q: ...that for a second. Um, operator, this is the end of the interview. Uh, time is

1451 hours. Same people are present.

THIS VOLUNTARY STATEMENT WAS COMPLETED AT SUMRISE PEDIATRIC
HOSPITAL ON THE 5™ DAY OF JANUARY, 2016 AT 1451 HOURS,

PD:net

PD001
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INSTRUCTION NO.. |
A-person who committed an act or made the omission charged, through misfortune or
accident; when it appears that there was no evil design, intention or culpable negligence,

must be found net guilty of the charge. 4

* McCraney v. State, 110 Nev, 250, 254 (1994).
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