
1 

 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

 
Landon Shores,  
 
         Appellant/Defendant  
 
    vs. 
 
Global Experience Specialists, Inc., 

        Respondent/Plaintiff  

  
 
 
   Case No.72716 
  
 

  

 

JOINT APPENDIX, VOLUME III of III 
 

Mark M. Jones, Esq. (#267) 
m.jones@kempjones.com 
Madison Zornes-Vela, Esq. (#13626) 
m.zornes-vela@kempjones.com 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
Telephone: (702) 385-6000 
Facsimile: (702) 385-6001 
 
ATTORNEYS FOR APPELLANT 
LANDON SHORES  

 

 

 

 

 

 

 

 

 

 

Docket 72716   Document 2017-20323



4 

 

No. Document Description 
Page Nos. 

8 
Notice of Entry of Findings of Fact, Conclusions of Law, and 
Order Granting Plaintiff’s Motion for Preliminary Injunction 

APP000199-210 

9 Notice of Appeal APP000211-212 

10 
Defendant’s Motion to Stay Enforcement of Preliminary 
Injunction Pending Appeal on Order Shortening Time 

APP000213-236 

11 
Plaintiff’s Opposition to Defendant’s Motion to Stay 
Enforcement of Preliminary Injunction Pending Appeal on 
Order Shortening Time 

APP000237-245 

12 
March 30, 2017 Hearing Transcript on Defendant’s Motion 
to Stay Enforcement of Preliminary Injunction Pending 
Appeal on Order Shortening Time 

APP000246-271 

13 
Notice of Entry of Order Granting Defendants’ Motion to 
Stay Enforcement of Preliminary Injunction Pending Appeal 
on Order Shortening Time 

APP000272-275 

Dated this 19h day of June, 2017. 

 
  /s/Mark M. Jones    
Mark M. Jones, Esq. (#267) 
m.jones@kempjones.com 
Madison Zornes-Vela (#13626.) 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
Telephone: (702) 385-6000 
Facsimile: (702) 385-6001 
Attorneys for Appellant 



Docket 72716   Document 2017-11698
APP000199



APP000200



APP000201



APP000202



APP000203



APP000204



APP000205



APP000206



APP000207



APP000208



APP000209



APP000210



Docket 72716   Document 2017-11698
APP000211



APP000212



1 

2 

3 

4 

5 

Mark M. Jones, Esq. (#267) 
m.jones@kempjones.com 
David T. Blake, Esq. (#11059) 
d.blake@kempjones.com 
KEMP, JONES & COULTHARD, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
Telephone: (702) 385-6000 
Facsimile: (702) 385-6001 

Electronically Filed 
03/27/2017 11 :23:31 AM 

' 

~j·~'"-
CLERK OF THE COURT 

,.~ 

6 Attorneys for Defendant 

7 

8 

9 

10 

18 

19 

20 

21 

22 

23 

DISTRICT COURT 

DISTRICT OF NEV ADA 

Global Experience Specialists, Inc., CASENO.: A-17-750273-B 
DEPTNO.: 13 

vs. 

Landon Shores, 

Plaintiff, 

Defendant. 

DEFENDANT'S MOTION TO STAY 
ENFORCEMENT OF PRELIMINARY 
INJUNCTION PENDING APPEAL ON 
ORDER SHORTENING TIME 

Defendant Landon Shores ("Shores") hereby files this motion for a stay of the 

preliminary injunction order (the "Preliminary Injunction") in this matter entered on March 23, 

2017, on an order shortening time. 

This motion is made and based on NRCP 62, NRAP 8, and the records, pleadings, and 

papers on file herein, together with the following Memorandum of Points and Authorities and 

accompanying Affidavit of Mark M. Jones. 

DATED this 24th day of March, 2017. 

KEMP, JONES & COULTHARD, LLP 

Mark M. Jo es, Es . ( 267) 
David T. Blake, Esq. (#11059) 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
Attorneys/or Defendant 
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ORDER SHORTENING TIME 

Good cause appearing therefore, 

IT IS HEREBY ORDERED that DEFENDANT'S MOTION TO STAY 

ENFORCEMENT OF PRELIMINARY INJUNCTION PENDING APPEAL ON ORDER 

SHORTENING TIME shall be heard on the a(J ~ay of March, 2017, at the hour of 'J.c~m. 
at the Courtroom of the aboye-entitled Court, in Department XIJI 

. ·rt-· /' 
DATED this ?/ciay of March, 2017. ,.//. 

(~--

DISTRICT COURT JUDGE 

DECLARATION OF MARK M. JONES IN SUPPORT OF REQUEST FOR ORDER 
SHORTENING TIME PURSUANT TO EDCR 2.26 

STATE OF NEVADA ) 
) ss: 

COUNTY OF CLARK ) 

I, Mark M. Jones, attest to the following, all of which is stated upon personal knowledge 

except for those matters stated upon information and belief, if any, and as for those matters, I 

believe them to be true. I am over the age of eighteen ( 18) and competent to testify to the 

matters set forth herein. 

1. I am a partner at Kemp, Jones & Coulthard, LLP, counsel of record for 

20 Defendant Landon Shores ("Shores") in this matter. 

21 2. This Court entered a preliminary injunction order (the "Preliminary Injunction") 

22 (as defined hereinabove) against Shores enjoining him from performing certain duties for his 

23 new employer Freeman Expositions, Inc. ("Freeman") on March 23, 2017. 

24 3. The Preliminary Injunction is based on a 12-month noncompete restriction 

25 contained in the September 12, 2016 Confidentiality and Noncompete Agreement (the 

26 "Noncompete Agreement") on which the Complaint of Plaintiff Global Experience Specialists, 

27 Inc. ("GES") is based. 

JR 
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1 4. Shores has appealed the Preliminary Injunction and hereby seeks a stay of the 

2 Preliminary Injunction pending that appeal. 

3 5. Under NRAP 8(a)(l ), Shores is required to first seek relief from this Court 

4 before, if necessary, requesting a similar stay from the Nevada Supreme Court. 

5 
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6. Good cause exists to shorten the time for hearing on this motion because the time 

required to brief and argue a motion in the ordinary course before this Court and then, if 

necessary, raise the issue with the Nevada Supreme Court may be a matter of months, during 

which time Shores will be required to comply with the Preliminary Injunction, which he 

submits is based on an unenforceable noncompete restriction, and which restrains his chosen 

trade. 

7. The burden of complying with the noncompete restriction could be eliminated 

through Shores' motion to stay. 

8. There is, accordingly, good cause for an order shortening time. 

I declare under penalty of perjury under the law of the State of Nevada that the 

foregoing is true and correct. 

Dated this 24th day of March, 2017. 

I. 

INTRODUCTION 

Shores is appealing this Court's Preliminary Injunction order on the basis that the 

noncompete clause within the Noncompete Agreement (the "Noncompete Clause") simply 

cannot be enforced. As a matter of law, the noncompete language as written must either pass 

muster, or it must fail. Shores' appeal, based on the black-letter law set down by the Nevada 

Supreme Court, maintains that the subject language of Plaintiff's Noncompete Agreement is 

unenforceable as a matter of law. Therefore, the appellate court must have the opportunity to 

review this matter and protect Shores from the irreparable injury of having his livelihood and 

trade taken from him before a reviewing court can consider the facts and law at issue. 

Page 3of18 APP000215



1 

2 

3 

4 

5 

6 

7 

8 

9 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Shores is entitled to receive a stay of the Preliminary Injunction pursuant to the four stay 

factors courts use to analyze whether to issue a stay pending an appeal: (1) whether appellant is 

likely to prevail on appeal, (2) irreparable harm to the appellee that would be caused by a 

staying the injunction, (3) irreparable harm to appellant that would be cause by not staying the 

injunction; and (4) whether the object of the appeal would be defeated. See Hansen v. Eighth 

Jud Dist. C't., 116 Nev. 650, 657 (2000). 

Under the first factor, Shores is likely to prevail in his appeal to the Nevada Supreme 

Court because the Noncompete Clause contains an overbroad geographic scope, spanning the 

entire United States. Note that, here, "a movant does not always have to show a probability of 

success on the merits, ... [but] must present a substantial case on the merits when a serious 

legal question is involved and show that the balance of equities weighs heavily in favor of 

granting the stay." Id. at 659 (internal quotes omitted) Accordingly, if Shores can show a 

substantial legal case supporting his position, this factor will weigh in his favor. It is well settled 

under Nevada law that a noncompete clause cannot restrict an employee from working in 

territory in which the employer does not have established customers and goodwill. See 

Cameo, Inc. v. Baker, 113 Nev. 512, 520 (1997). Noncompete agreements that are overbroad in 

geographic scope are unenforceable as a matter of law. See id 

GES attached to its Reply in Support of its Motion for Preliminary Injunction a list of 

contracts for events that GES has entered into for the period of December 2015 through all of 

2017 as evidence that the national scope of the Noncompete Clause is reasonable. However, 

GES' s list of contracts for events demonstrated and evidences the opposite-GES does not have 

established customers or goodwill to justify a national scope to the Noncompete Clause. 

GES' s evidence demonstrates that it has not contracted for any events in 17 of 50 states 

since December of 2015, meaning it does not have any customers and goodwill in these states. 

GES submitted no other written or oral evidence establishing a presence, any customers, or any 

goodwill in these 17 states in its preliminary injunction motion or argument to the Court. These 
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facts alone are significant enough to render the Noncompete Clause unenforceable. 1 In addition, 

GES's own evidence further demonstrates that GES has contracted for fewer than 10 events in 

16 additional states (five or fewer events for most of these states) during the same time period.2 

Under the Cameo standard, discussed more specifically below, GES plainly has not established 

enough customers and/or goodwill to support a city-to-city statewide noncompete exclusion 

against Shores in these 16 states. Thus, there are a total of33 states (66% of states in the United 

States) in which GES has contracted for 10 or fewer events since December of2015. 

Figure 1, on the following page, illustrates the holes in GES's argument that it has a full 

national presence that it needs to now protect from Shores. 

[Figure 1 appears on subsequent page] 

1 The 17 states are Alaska, Arkansas, Connecticut, Delaware, Idaho, Kansas, Maine, Mississippi, Montana, New 
Hampshire, New Mexico, North Dakota, South Dakota, South Carolina, Vermont, West Virginia, and Wyoming. 
2 The 16 states are Alabama, Hawaii, Indiana, Iowa, Kentucky, Michigan, Missouri, Nebraska, New Jersey, North 
Carolina, Ohio, Oklahoma, Oregon, Rhode Island, Virginia, and Wisconsin. 
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1 GES 's evidence clearly shows that it has not established customers or goodwill in every state 

2 and thus cannot enforce a blanket nationwide noncompete clause under Cameo. As a matter of 

3 law, the nationwide scope of the Noncompete Agreement is not permitted. At the very least, this 

4 is a substantial legal dispute that deserves attention from a reviewing court as soon as possible. 

5 The remaining stay factors also weigh in favor of granting a stay. Under the second 

6 factor, GES has not presented any evidence of irreparable harm that will take place if a stay is 
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granted. In its argument in support of the Preliminary Injunction, GES simply relied on 

presumed irreparable harm, in contradiction to recent Nevada Supreme Court authority. See 

Excellence Cmty. Mgmt. v. Gilmore, 351 P.3d 720 (Nev. 2015). Under the thirdfactor, Shores 

will be irreparably harmed by having to fully comply with the unenforceable Noncompete 

Clause because the Nevada Supreme Court likely will not resolve Shores' appeal before the 12-

month period in the Noncompete Clause ends. Under the fourth factor, Shores prevails for the 

same reason: the object of his appeal-to avoid having to comply with an unenforceable 

Noncompete Clause-will be defeated because the restricted period will likely end by the time 

the Nevada Supreme Court decides Shores' appeal. 

Shores therefore respectfully requests that this Court enter a stay of its Preliminary 

Injunction order pending resolution of the appeal currently pending before the Nevada Supreme 

Court. 

II. 

STATEMENT OF FACTS 

Shores began working for GES in 2013. See Declaration of Shores, attached hereto as 

Exhibit A at ~ 1. GES is a general services contractor and, in that capacity, builds show floors 

for trade shows, conventions, and corporate events. Id. Generally, GES signs a contract with the 

show organizer and then all exhibitors for the show are required to utilize GES for certain 

services. Id. Shores' duties were to solicit show organizers to sign a contract with GES for their 

trade show or convention event. Id 

Shores initially signed a Confidentiality and Non-competition Agreement in or around 

September of2013, but this first agreement was superseded by the Noncompete Agreement, 
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which was executed in or around September of2016. See Ex. 1-B at§ 7.2 ("This Agreement 

replaces any previous agreements relating to the subject matter of this Agreement and shall 

supersede any such prior agreements."). The Noncompete Agreement purports to prevent 

Shores from indirectly or directly competing with GES for a period of 12 months. The 

Noncompete Agreement specifically states that "a geographical restriction on competitive 

employment in the United States ... is reasonable and necessary to protect the company's 

legitimate business interests." 

Shores accepted a saJes position with Freeman Expositions, Inc. ("Freeman") on or 

around December 20, 2016. Ex. A if 6. Shores moved from Las Vegas to Anaheim, California 

on or around January 23, 2017 and is now a resident of California with a California driver's 

license. Id. if 7. Shores' position with Freeman is not competitive with his prior position at GES. 

See Id. iii! 12, 14-22. As explained more fully in Shores' declaration, Shores is not soliciting 

GES customers (id iii! 14, 18-22), does not use proprietary, confidential, or other trade secret 

information of GES to leverage a competitive advantage against GES in favor of Freeman (id. 

iii! 14-22), and has had to start generating sales for Freeman from square one (id. if 19). 

More specifically, Shores did not use confidential information to identify client leads for 

GES. Id irir 15-16. Shores did not bring GES clients to Freeman. Id. if 21. The Las Vegas 

companies that Shores solicited for GES do not participate in the Los Angeles/ Anaheim trade 

show/convention market. Id iii! 18-21. 

GES filed its Complaint and Motion for Preliminary Injunction on January 31, 2017 and 

a hearing was held on March 6, 2017. Shores presented the above-mentioned facts in opposition 

to GES's preliminary injunction motion on February 23, 2017. In its Reply in Support of 

Plaintiffs Motion for Preliminary Injunction, GES finally provided its "evidence" by attaching 

a schedule of all events for which it had contracted between December of 2015 through the 

present and also included all future scheduled events for 2017. (See Ex. 1-A to Plaintiffs March 

1, 2017 Reply in Support of its Motion for Preliminary Injunction.) It is this information, 

GES's own information, that underscores the unenforceability of the Noncompete Clause and 

forms the factual basis for this Motion. 
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1 This Court issued the Preliminary Injunction on March 23, 2017. Shores filed a Notice 

2 of Appeal on March 24, 2017. Shores now seeks a stay of the Preliminary Injunction pending 

3 his appeal. 

4 

5 

6 

III. 

ARGUMENT 

7 A. 

8 

A stay is appropriate because each relevant stay factor weighs in favor of staying or 
modifying the Preliminary Injunction. 

9 

19 

20 

21 

22 

23 

24 

NRCP 62(c) permits a district court to stay an injunction pending an appeal of the 

injunction. A court should consider four factors in determining whether to issue a stay. 

(1) Whether the appellant is likely to prevail on the merits in the appeal; 

(2) Whether the appellee will suffer irreparable or serious injury ifthe stay is granted; 

(3) Whether the appellant will suffer irreparable or serious injury if the stay is denied; and 

( 4) Whether the object of the appeal will be defeated if the stay is denied. 

See Hansen v. Eighth Jud Dist. Ct., 116 Nev. 650, 657 (2000). 3 Any one factor is not more 

important than the others; however, where ''one or two factors are especially strong, they 

may counterbalance other weak factors." See Mikohn Gaming Corp. v. McCrea, 89 P.3d 36, 

38 (Nev. 2004) (emphasis added). "To justify a stay pending appeal, a movant need not always 

establish a high probability of success on the merits, as a particularly strong showing of 

irreparable injury or some other combination of factors may warrant a stay." See Mylan 

Laboratories, Inc. v. Leavitt, 495 F. Supp. 2d 43, 47 (D.D.C. 2007). 

i\s demonstrated below, the foregoing factors demonstrate that this Court must stay 

enforcement of the Preliminary Injunction pending the Nevada Supreme Court's decision on 

Shores' appeal. 

25 Ill 

26 

27 
3 The Nevada Rules of Appellate Procedure require a party to first move in the district court for a stay pending 
appeal or for an order suspending, modifying, restoring, or granting an injunction. NRAP 8(a){l). 
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1. Shores is likely to prevail on appeal. 

To obtain its Preliminary Injunction, GES was required to demonstrate, in part, that it 

would likely prevail on the merits at trial in proving the geographic scope of the Noncompete 

Clause is reasonable and enforceable. See Cameo, Inc. v. Baker, 113 Nev. 512, 518 (1997). 

Noncompete agreements are subject to careful scrutiny and must not impose a greater burden 

than is required to protect the interest of the enforcing party. See id. at 520. GES has 

acknowledged and admitted that this Court cannot reform or "blue pencil" an overbroad or 

unduly burdensome noncompete agreement and itself asked the court to enforce the 

Noncompete Clause as written. 

GES's acknowledgement that the Noncompete Agreement cannot be blue penciled or 

j reformed is fatal to its preliminary injunction position because the Noncompete Clause is 
~ 0 11 
~ g ~ unduly burdensome in three separate ways, each of which, standing alone, is sufficient to render 
< ~ $~ 12 
...... - ...... ('I') <= 
~ ~ 5 gi N' g the Noncompete Clause invalid and unenforceable. First, GES failed to present evidence that it 
-.:i "' .Q o:j 0 <Zi 13 5 ~~ ~ i § had established customers and goodwill in a full 17 states in the United States so as to justify a 
u:i 5z>i."P: 14 
~'E ~ "'~,; ~ nationwide prohibition on Shores' future competitive employment Second, even assuming 

o:j <I) o:j 0 ~ 
Zl ~ > ~o@) 15 
~ ::E: ~ ~ J: ~ GES could establish that it had established customers and goodwill in every state (which it has 
08 j;;; 16 
....., 00 ,-... 

o.;~('I') 8 not cannot do), GES also failed to establish that it had a legitimate business reason to prevent 
:E c 17 
(.(l Shores from working for Freeman in a market in which Shores had no previous contacts and 
~ 18 

19 

20 

21 

22 

23 

developed no customers on behalf of GES. Third, the Court ignored that the Noncompete 

Clause imposed an undue burden on Shores. These facts demonstrate that the Noncompete 

Clause imposed a burden "greater than is required for the protection of the person for whose 

benefit the restraint is imposed." See Cameo, 113 Nev. at 518. 

a. Shores is likely to prevail on his Appeal because the Noncompete Clause 
covers territory in which GES has no presence. 

24 In order for the geographic scope of the Noncompete Clause to be reasonable, GES had 

25 to show with its motion for preliminary injunction that it had established customer contacts and 

26 goodwill in the territory covered by the Noncompete Clause. See Cameo, 113 Nev. at 520. GES 

27 utterly failed to do so. 

?~ 
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The Cameo court relied on two out-of-jurisdiction decisions to support its conclusion 

that are instructive of how the rule should be enforced. First, Snelling and Snelling, Inc. v. 

Dupay Enters., Inc., involved a noncompete clause that covered an area within 35 miles of any 

of Plaintiffs franchises, which the Arizona Court of Appeals refused to enforce because it 

extended to an area in which the former employer did not have established goodwill. See 609 

P.2d 1062, 1064-65 (Ariz. App. 2d Div. 1980). Second, in Weatherford Oil Tool Co. v. 

Campbell, the Texas Court of Appeals refused to enforce a covenant prohibiting the employees 

from competing against the employer "in any area where [the employer] may be operating or 

carrying on business." See 327 S.W.2d 76, 77 (Tex. Civ. App.--Fort Worth 1959), affd, 340 

S.W.2d 950 (Tex. 1960). The employer, like GES in this case, did business in some but not all 

parts of the United States. Id. The Weatherford Oil court held that the restrictive covenant was 

not enforceable because it was "unlimited as to territory." See id. Similarly, in Hansen v. 

Edwards, the Nevada Supreme Court held that a noncompete obligation that prohibited a 

physician from practicing "within a radius of 100 miles of Reno" was too broad. See 83 Nev. 

189, 191, 193 (1967) (emphasis added). 

These cases establish the principle that courts cannot give the benefit of the doubt to the 

employer, rely on approximation, or adopt a "close enough" attitude in comparing the 

employer's actual presence with the territorial scope of the noncompete restriction. Where a 

noncompete term covers territory in which the employer does not have a protectable interest in 

the form of established customers and goodwill, it is unreasonable and cannot be enforced. 

Here, GES argued in its preliminary injunction motion that its alleged 'national 

presence' is sufficient to support a nationwide noncompete restriction. This Court agreed, 

holding that "a nationwide restriction is reasonable based on the nationwide nature of GES' 

business, as well as the work Shores performed for GES with respect to events at locations 

across the country." See Preliminary Injunction, on file herein at 7:22-24. However, this 

conclusion is contradicted by GES's own evidence, which shows that since December of 2015, 

GES has not signed a contract for a trade show or event in 17 entire states and, thus, has 

precisely zero customers and goodwill in these states. The Nevada Supreme Court has not 
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tolerated overbreadth to a degree that would enforce a noncompete agreement in 17 states where 

the employer literally has no presence. This fact alone is sufficient to render the Noncompete 

Clause unenforceable. 

In addition to GES's utter and complete non-presence in a full 17 states, GES's evidence 

also proves that it had a de minimus presence (contracting for 10 or fewer events) in an 

additional 16 states. GES's limited presence in these 16 states does not justify a noncompete 

restriction covering that entire state. Thus, adding these 16 states to the 17 states in which GES 

has zero presence results in 33 states in which GES does not have a protectable interest. GES's 

non-presence in at least 33 states means that GES does not have any protectable interest in 

66°/o of the United States. GES's Noncompete Clause is not just overbroad by a radius of 50 or 

100 miles. It is effectively overly broad by at least 33 states, covering thousands upon thousands 

of square miles across the country. 

Based on GES's own evidence, GES plainly cannot prevail at trial on the merits because 

the Noncompete Clause is not reasonable and cannot be enforced. 

b. GES cannot prevail on the merits because it does not have a legitimate 
interest in prohibiting Shores from working for Freeman in a market that 
Shores did not develop or work in for GES. 

The overly expansive nationwide scope of the Noncompete Clause is an independent 

basis on which to refuse to enforce it. An additional independent basis that prevents 

enforcement of the Noncompete Clause is the fact that it prevents Shores from working in 

markets in which he had no contact with customers from GES and GES, therefore, had no actual 

substantive interest in barring Shores from working in that market. 

A noncompete covenant is not reasonable if it imposes a burden greater than that 

necessary to protect the interests of the employer or imposes an undue burden on the employee. 

See Golden Rd. Motor Inn, Inc. v. Islam, 376 P.3d 151, 155 (Nev. 2016). An employer only has 

a legitimate interest in protecting itself from unfair competition, not all competition. See Take-

A-Break Services, Inc. v. Grose, CIV. A. 11217, 1990 WL 67392, at *5 (Del. Ch. May 14, 

1990). These principles were correctly applied in Martin v. Hawley, 50 S.W.2d 1105, 1109 

(Tex. Civ. App.-Dallas 1932), which formed a substantial basis for the Texas Weatherford Oil 
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1 ruling that the Nevada Supreme Court cited favorably in Cameo. In Martin, the noncompete 

2 covenant prohibited the employee from working for a "competitive business," without 

3 specifying a geographic scope. The court determined that this was unreasonable because it was 

4 not limited to territory where the employee had developed for the former employer. See 50 

5 S.W.2d at 1109.4 

6 Applying this principle here demonstrates that GES does not have an interest in 

7 preventing Shores from freely working for Freeman in a position similar to his GES position. 

8 Shores' work in Los Angeles/Anaheim is simply not competitive with his work for GES 

9 because: 

10 
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• The Los Angeles/ Anahei1n area in which Shores works is approximately 2 70 miles 
from Las Vegas-far in excess of the Reno-plus-I 00-mile radius that the Hansen 
court deemed excessive. 

• Shores' duties for Freeman in Los Angeles/Anaheim are not competitive with his 
former duties for GES in Las Vegas. Working in the Los Angeles/ Anaheim market 
has required Shores to start over. As sales manager for GES, Shores solicited for 
conventions occurring almost exclusively in the Las Vegas market. With Freeman, 
Shores is now working with customers and contracts for conventions and events 
that will take place in the Los Angeles/ Anaheim area. 

• Shores has no incentive to try to poach his former GES clients and bring them to 
Freeman given that the events for which he solicits in the Los Angeles/ Anaheim 
area are different from those he solicited for GES in Las Vegas. 

• Shores' work in Los Angeles/ Anaheim will not result in disclosure of confidential 
trade secrets or other intellectual property of GES. Shores' work for Freeman does 
not involve divulging any other confidential information of GES, such as 
confidential client lists or pricing information. 5 

GES will no doubt re-argue that Shores' work in Calif omia takes advantage of the fact 

that he \Vas the so-called "face" of GES for many clients and that GES will need to strengthen 

its relationship with Shores' former clients for the 12-month period covered by the Noncompete 

4 The court's actual holding was "We are of the opinion that the restrictive covenant in the contract forbids appellee 
from entering the same character of business either as employee, owner, or lessee in a territory in which the 
Electrified Water Company has elected or may elect to sell its product, regardless of whether the activities of 
appellee had developed such territory for such company during his connection therewith, and that such 
restrictive covenant is void on its face." See id. (emphasis added). 
5 These are facts that GES failed to dispute or respond to in its motion for preliminary injunction and, accordingly, 
are undisputed. 
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Clause. This logic is flawed because GES has never disputed that Shores is not soliciting his 

former GES customers or that Shores is not stealing confidential information or trade secrets. 

And if Shores is not trying to steal away his former GES clients or misuse trade secrets then 

there is no need for GES to strengthen these client relationships any more than would be 

required if Shores had stopped working in the industry altogether. Thus, there is no difference 

between Shores leaving GES to work for a non·competitor to GES and Shores leaving GES to 

work for Freeman. Thus, GES has failed to identify an actual substantive customer or business 

interest it has in preventing Shores from working for Freeman in Los Angeles/ Anaheim. 

Given these undisputed facts, it is clear that the Noncompete Clause contains too broad a 

prohibition against Shores. GES has not established that Shores had any customers in the Los 

Angeles/Anaheim convention market that are put at risk by Shores' employment in California. 

GES did not and cannot tie Shores' conduct to a legitimate interest that the Noncompete Clause 

protects. 

c. GES cannot prevail on the merits because the Noncompete Clause 
imposes an undue hardship on Shores. 

A noncompete clause will not be enforced if it imposes an undue burden on an employee 

regardless of the employer's legitimate interests. See Golden Road, 376 P.3d, at 155. If the 

nationwide restriction were enforceable here, Shores would have three choices, each unduly 

burdensome in a different way: (1) work his specific trade in another country, (2) work in a 

different profession or specialization, or (3) stop working for the duration of the noncompete 

obligation. This burden is particularly heavy in light of the fact that GES has failed to 

demonstrate that enforcing the N oncompete Clause against Shores furthers any legitimate 

business interest of GES. GES has failed to show that it has any interest in preventing Shores 

from working in the Los Angeles/ Anaheim market because it has not disputed that Shores did 

not have contact with GES's customers in that market. The national scope of the 

Noncornpete Clause imposes an unreasonable and excessive burden on Shores and is not 

enforceable. 
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2. GES will not suffer irreparable injury if the stay is granted and has failed to 
prove any irreparable harm. 

GES failed to present evidence that it suffered or will suffer any irreparable harm if the 

national scope of the Noncompete Clause is not enforced. This failure causes the first stay 

factor-likelihood of prevailing on appeal-to favor Shores because irreparable harm is a 

substantive element of the merits of GES's Preliminary Injunction motion. This failure also 

causes the second stay factor-irreparable injury to the appellant-to weigh in Shores' favor. 

Given Nevada's prohibition on noncompete contracts of the type that GES seeks to 

enforce here, the very most that GES could ever hope to recover at a trial would be 1nonetary 

damages, assuming Plaintiff could even prove such damages. But damages themselves, by 

definition, do not constitute irreparable injury. See Excellence Cmty. Mgmt. v. Gilmore, 351 

P.3d 720, 723 (Nev. 2015). In Gilmore, the court held that in cases, like the one at bar, where 

there is no appropriation of trade secrets or confidential information, irreparable harm is not 

presumed and must be proved. See id. at 723-725. 

GES relied entirely on the crutch of presumed harm and has presented no evidence of 

actual irreparable harm caused by Shores leaving GES to work for Freeman. Shores 

demonstrated that he was not soliciting or interacting with existing GES customers in the Los 

Angeles/Anaheim convention market in any way and that he was not using GES's confidential 

or proprietary information to gain a competitive advantage. GES did not refute these 

contentions. And GES failed to prove any other type of irreparable injury or harm it suffered 

because Shores left GES in the Las Vegas convention market to work for Freeman in the Los 

Angeles/ Anaheim convention market. Accordingly, Plaintiff failed to prove irreparable harm in 

its Preliminary Injunction motion and, as a result, would suffer no irreparable injury in the event 

that this matter is stayed. 

3. Refusal to stay the Preliminary Injunction would irreparably harm Shores. 

25 "Irreparable harm is an injury for which compensatory damage is an inadequate 

26 remedy." Excellence Cmty. Mgmt. v. Gilmore, 351 P.3d 720, 723 (Nev. 2015) (internal quotes 

27 omitted). Here, the irreparable harm to Shores is that he will be forced to comply with a 

?~ noncompete restriction that is unenforceable, for its entire 12-month duration. Even if Shores 
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prevails on appeal, the victory will be illusory because, absent a stay, GES likely can force 

Shores to comply with the (unenforceable) Preliminary Injunction for its full duration. 

Additionally, the Preliminary Injunction prohibits Shores from working in the 

convention sales industry, which is Shores' professional specialization and livelihood. GES 

went so far as to absurdly argue that Shores could work for Freeman in the Accounting 

Department-in spite of the fact that there is no record evidence that Shores has any accounting 

education or training. See March 6, 2017 Tr. at 22:17. This suggestion cannot reasonably 

mitigate the irreparable harm to Shores of taking from him an entire year of his trade and 

livelihood-his work to which he has devoted his professional life. He is not trained to work in 

Freeman's accounting department, nor did Freeman hire him for that purpose. The deprivation 

of Shores' right to perform his specialized job duties pursuant to a Noncompete Clause that is 

unenforceable is, in and of itself, irreparable injury to Shores. 

4. The object of Shores' appeal will be defeated without a stay. 

Shores' appeal challenges this Court's Preliminary Injunction, which bars Shores from 

working for Freeman in the same capacity as he worked for GES for a 12 month period 

following his GES employment. The object of the appeal is to stop enforcement of the 

Preliminary Injunction. If a stay is not ordered, the Nevada Supreme Court likely will not 

resolve Shores' appeal before the end of the 12-month noncompete obligation and the appeal 

will be moot. Accordingly, it is a virtual certainty that the object of Shores' appeal will be 

defeated absent a stay. This factor weighs heavily in Shores' favor. 

IV. 

CONCLUSION 

A stay of the Preliminary Injunction is the only appropriate remedy because each of the 

factors in the stay analysis heavily favors Shores. Shores is likely to prevail on appeal primarily 

because, among other reasons, the Noncompete Clause geographically covers the entire United 

States and GES's own evidence demonstrates that it doesn't do business in 17 entire states and 

has a miniscule presence in an additional 16 states. GES will suffer no irreparable harm if the 

Preliminary Injunction is stayed because it failed to prove any irreparable harm at the 
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preliminary injunction hearing and has only relied on presumed irreparable harm, which is 

inappropriate under clear Nevada law. Shores, on the other hand will suffer irreparable harm in 

the form of having an unenforceable noncornpete agreement enforced against him. Finally, the 

object of Shores appeal will be eliminated absent a stay because the Nevada Supreme Court 

may not decide Shores appeal prior to the expiration of the (unenforceable) 12-month 

noncompete period and the appeal will be rendered moot. 

Shores respectfully requests that this Court issue an order staying enforcement of its 

March 23, 2017 Preliminary Injunction Order pending his appeal. 

DATED this 24th day of March, 2017. 

17 

KEMP, JONES & COULTHARD, LLP 

Mark M. Jones, Esq. Xftt"-'C" 

David T. Blake, Es (#11059) 
3800 Howard Hu es Parkway, 17th Floor 
Las Vegas, Nevada 89169 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the d{2~ of March, 2017, the foregoing DEFENDANT'S 

MOTION TO ST A Y ENFORCEMENT OF PRELIMINARY INJUNCTION PENDING 

APPEAL ON ORDER SHORTENING TIME was served on all parties on the service list 

through the Court's electronic filing system. 

An employee of Kemp, Jones & Coulthard, LLP 
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DECLARATION OF LANDON SHORES IN SUPPORT OF OPPOSITION TO 
PLAINTIFF'S MOTION FOR PRELIMINARY IN.ruNCTION 

Under penalty of perjury, Landon Shores declares that the following facts are true and 

accurate. 

1. I have personal knowledge of the inatters set forth herein, except as to those 

matters stated on information and belief~ which I believe to be true. I mn competent to testify as 

to the matters set forth herein if called upon to do so. I inake this Declaration in support of my 

Opposition to Plaintiff Global Experience Specialists, Inc.'s ("GES") Motion for Preliminary 

Injunction (the "Motion"). 

2. I began working for GES in 2013. GES is a general services contractor and, in 

that capacity, builds show floors for trade shows, conventions, and corporate events. Generally, 

GES reaches an agree1nent with the show organizer and then all exhibitors for the show are 

required to utilize GES for certain services. My main duty at GES was to solicit show organizers 

to sign a contract with GES for their trade show or convention event. 

3. GES employed sales personnel in three areas: trade shows, corporate events, and 

custom exhibits. I worked almost exclusively in trade shows at GES, dealing with show 

organizers. I was made a Sales Manager sometime in 2015. 

4. I would estimate that between 80-90% of my sales were for events in Las Vegas, 

Nevada. Sorne trade shows or conventions rotated between various cities, including Orlando, 

Chicago, Baltimore, Washington D.C., San Diego, and Las Vegas but, again, the vast majority of 

my sales and client generation was for events in Las Vegas. 

5. At GES, I initiated sales for one smaller events in southern California, one of 

which included San Diego and Baltimore in its rotation of cities for the event. 

6. I was offered and accepted a position as Senior Business Development Manager 

with Freeman Expositions, Inc. ("Freeman") on or around December 8, 2016, and accepted the 

offer on or around December 20, 2016. On or around January 6, 2017, I informed Tom Page, the 

Director of Sales over me that I had accepted the position with Freeman. 
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7. On or about Saturday, January 7, 2017, Daniel Higgins, Regional Vice President 

of Sales for GES called me and informed me that GES would sue to prevent me from working 

for Freeman. When I informed J~Iiggins of my intent to work for Freeman, Higgins threatened me 

saying that he hoped I "had enough money saved up to sit around and do nothing for a year." 

Higgins went on to say that I "better not sign a lease" because he and GES were going to sue me 

to make sure I did not work for Freeman and that I would not be able to earn money. Higgins 

then threatened me that if I worked for Freeman in California, GES would seek an injunction in 

Nevada to prevent me fron1 working in California for twelve months. Higgins further threatened 

me that GES would force me to incur thousands of dollars in legal fees if I went to work for 

Freeman in California. 

8. I met with Mr. Page at GES's offices on January 9, 2017 and confirmed to him 

that my decision was final. Mr. Page then proceeded to berate and curse at me for being disloyal 

to him and GES. Mr. Page did not give me the option of providing two weeks' notice and I was 

given boxes to pack my personal belongings and escorted off the premises. In short, GES's acted 

in an extre1nely hostile manner once it learned I intended to work for Freeman in Los 

Angeles/ Anaheim. 

9. Because of the hostile and threatening conduct of Mr. Higgins and Mr. Page and 

the extremely broad terms of the Confidentiality and Non-Competition Agreement (the 

"Noncompete Agreement"), I believe that GES views the Noncompete Agreement as an 

employee retention tool rather than a means to protect its legitimate business interests. 

10. As a result of my change in employment, I moved my residence from Las Vegas 

and now reside in Anaheim on or around Monday, January 23, 2017. I have a California driver's 

license. 

11. l currently generate sales for Freeman in the Los Angeles/ Anaheim area of 

southern California. 
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12. Other than general work experience of engaging clients and building 

relationships, which is not proprietary or confidential, my work at GES brought negligible value 

to my employment at Freeman. 

13. I disagree with the conclusions that GES draws from paragraph 6 of the 

Declaration of Thomas Page in support of the Motion, which alleges: 

GES is careful to protect the confidentiality of its customer and pricing 
information as well as its other business and trade secret information, including its 
methods of doing business, marketing and sales processes, and customer 
information. Because of the sensitive and confidential nature of CES's customer 
information, pricing information, sales techniques and other procedures and 
methods, employees who have access to that information are required to sign non
disclosure/non-compete agreements upon commencement of their employment. 

14. From this paragraph 6, GES wrongfully concludes that (a) I possessed knowledge 

of confidential sales techniques, processes, or other confidential procedures or methods of GES 

and (b) that I use said confidential information to my advantage in my current work for Freeman. 

Both of these contentions are incorrect. As further described below, I relied on publicly available 

information to generate sales leads or clients for GES. The sales "processes and techniques" I 

used while at GES were not confidential, proprietary, or known only to GES. I used ordinary 

sales skills and techniques that I believe many sales professional use in wide ranging markets. 

Also, I do not solicit the smne clients for Freeman that I sought for GES. That is, the Los 

Angeles/ Anaheim market in which I work for Free1nan is different from the Las Vegas market. I 

cannot use any GES financial infonnation I possess regarding the Las Vegas convention market 

to underbid GES in the Los Angeles/ Anaheim area. 

15. The vast majority of events that I solicited had no prior contract with GES. Most 

Las Vegas events I solicited are publicly listed on the website of the Las Vegas Convention and 

Visitors Authority ("LVCVA") at http://www.vegasmeansbusiness.com/planning-

tools/convention-calendar/. I would visit these shows to make introductions to show organizers 

and begin actively engaging the potential client thereafter. This is how I generated the vast 

majority of 1ny sales for GES. 
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16. My primary contacts with show organizers were meeting and event planners and 

the contact information for these individuals is not difficult to obtain-in most cases listed 

publicly on the internet. 

1 7. GES' s Motion does not identify any confidential information or trade secrets that 

I could use to gain a competitive advantage for Freeman. When determining the price to quote a 

show organizer for GES I would generally receive a request for proposal (or "RFP") identifying 

the needs of the event. I would then estimate the price GES should charge for items in the 

contract and send this information to the finance department, who would estimate the event's 

profitability. If the expected profit was acceptable to my sales manager, I was then authorized to 

submit a bid to the show organizer. By far the biggest factor in determining profitability was cost 

of labor. Labor for GES's convention services is supplied through a local chapter of the 

Tean1sters Union. Union labor rates are public and not confidential. 

18. And the Los Angeles/ Anaheim convention and trade show market is different 

enough from the Las Vegas market that any pricing information for GES of which I am still 

aware would be of no value in my current position. The trade shows and events in the Los 

Angeles/ Anaheim market are different from those in Las Vegas, the overhead and labor costs are 

different, and I could not use my knowledge of the Las Vegas market to underbid GES in Los 

Angeles/ Anaheim. Also, labor is unionized in Los Angeles/ Anaheim, so labor rates are non

confidential public information. Again, Labor is the biggest variable in analyzing the profit from 

an event. 

19. My work for Freeman largely has required that I start the process of generating 

sales and leads fro1n square one. I generate sales for Freeman largely using information available 

to the general public provided by the Los Angeles Convention and Exhibition Center Authority. 

20. Given the physical distance between Las Vegas and Los Angeles/Anaheim of 

approximately 270 miles and as there is not a shared market for show organizers in these two 

convention/trade show markets, I would submit that enforcing any noncotnpete agreement I 

signed with GES in this situation would be unreasonable (and would also be highly 
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burdensome). I am not exploiting any confidential info1mation of GES in my current position 

with Freeman and there is no overlap of clients I solicit in the two markets. Therefore, there is 

no risk that GES is subject to unfair competition by my employment with Freeman. 

21. I have not asked a single client or show organizer that I had secured for GES to 

stop using GES's services and start using those of.Freeman. 

22. If I had not accepted this sales position with Freeman, some other Freeman sales 

professional would solicit the satne clients that I solicit in California and would make 

substantially the same sales pitch that I make, 

23, I would submit that the nationwide scope of the Noncompete Agreement that (I 

believe) GES requires all of its sales personnel to execute is excessive and overbroad. The 

Noncompete Agreement is not limited to only regions in which GES has established clients and 

existing good will. I believe that GES does not have client contacts in every city, town, and 

county of every state of the United States. 

24. The Noucompete Agreement also places an undue burden on my ability to make a 

living with n1y profession. The practical result of GES 's Motion is punitive and anticompetitive. 

Freeman would be precluded from using my skills and expertise, which are not proprietary 

property of GES, and I would he prohibited from seeking employment in my profession 

anywhere in the United States. In order to comply with the Noncompete Agreement as 

interpreted by GES, for a 12 month period, I would either have to (a) change my profession, (b) 

work outside of the United States, or (c) stop working altogether. 

Dated this '2)'"'~-day of February, 2017 
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1 LAS VEGAS, NEVADA, THURSDAY, MARCH 30, 2017, 9:06 A.M.

2 MR. JONES:  Good morning, Your Honor.  Mark Jones on

3 behalf of Mr. Shores.  

4 MR. MALLEY:  Good morning, Your Honor.  David Malley

5 on behalf of plaintiff, GES.  

6 THE COURT:  Okay.  It's Defendant's Motion to Stay

7 Enforcement of Preliminary Injunction Pending Appeal.  

8 MR. JONES:  Thank you, Your Honor.  If I may, I'd

9 like to address the Opposition and hit the highlights of the

10 four factors the Court must consider in deciding to grant or

11 deny a Motion to Stay Enforcement of Preliminary Injunction.  

12 I first would like to point out to Your Honor the --

13 draw your attention to the point that under the Mikohn Gaming

14 Corp. case, when one or two factors are especially strong and

15 they may counterbalance the weak factors.  

16 So to the extent that you find any of the four

17 factors and -- that are weaker to our position, please keep

18 that in mind as to the strength of the other factors.  

19 The first factor hitting the highlights, Your Honor,

20 is likelihood of prevailing on the merits of the appeal, and

21 we would just want to hit a few things.  We would submit that

22 a Court cannot enforce an overbroad noncompete restriction

23 even if it would be reasonable to enforce the clause as

24 applied to the facts before the Court, and that's what we get

25 from the Golden Road case.  

Verbatim Digital Reporting, LLC � 303-798-0890
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1 In other words, if Mr. Shores would have left GES's

2 employment and decided to work in Las Vegas, right here, and

3 compete against him, or whether Mr. Shores decided to move to

4 Connecticut or New Mexico or Idaho, or any of the other 14

5 states where GES has shown that it does absolutely no business

6 and has no presence at that point at all.  Or whether he moved

7 to California 270 miles from here in a new territory to do new

8 work, which is what had happened here, at least for now.  

9 If the restriction is overbroad in geographical

10 scope, it's simply unenforceable.  And that's what we

11 submitted, at least to Your Honor, is under Nevada law is, and

12 that's what Nevada law provides.  

13 The subject of noncompete also covers territory in

14 which GES has no presence, another reason we would submit on

15 appeal and we're likely to prevail, and the Camco case is

16 illustrative there and signifies that you have to establish

17 customer contacts and goodwill in the full territory covered

18 by the noncompete clause.  

19 And that here is the entire 50 United States.  And

20 it doesn't allow for imprecision or extrapolation.  It's

21 either valid or it is not.  And here, if the Court considers

22 -- we're not aware of a Nevada case, Your Honor, that goes

23 beyond the scope of 50 miles for new territory, which is Camco

24 or -- 

25 THE COURT:  Doesn't the nature of the industry come

Verbatim Digital Reporting, LLC � 303-798-0890
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1 into play?  

2 MR. JONES:  You know, you had mentioned that the

3 last time, the nature of the industry.  It does not, we

4 believe.  Sincerely, we believe that it does not.  If -- well,

5 to this extent it does.  Let's take an example.  Microsoft. 

6 Everybody knows as a matter of -- everybody knows that

7 Microsoft has a presence.  It's got customer contacts and

8 goodwill in 50 states.  

9 This -- the Nevada law, we would submit, is clear.

10 And I know, you know, we -- I know where we stand on this

11 Motion to Stay, or certainly on the preliminary injunction. 

12 But we would submit that Nevada law is clear, that you have to

13 -- if you're trying to protect a legitimate business interest,

14 if you're trying to tell Mr. Shores, you can't work anywhere

15 in the entire United States; but why?  Why can't he work in

16 the 17 states where you have zero presence?  Why can't he work

17 in the other 16 states where they have minimal presence? 

18 But again, the law says it doesn't -- it's black or

19 white.  If the agreement -- and again, Golden Road says that. 

20 If the agreement is overbroad in geographical scope or some

21 other scope, as it was in the Golden Road case, it's over.  

22 You can't blue pencil, you can't reform, you can't

23 decide well, let's just narrow it down to California.  We

24 think, Your Honor, that's what Nevada law says, and that's why

25 we're going to prevail on the merits.  
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1 So here, again, no presence except -- 

2 THE COURT:  This -- this aspect of the factors is

3 essentially asking the Court to reconsider something that I

4 found that the plaintiff was likely to prevail on the merits,

5 right?  So -- 

6 MR. JONES:  I -- 

7 THE COURT:  -- it's -- basically is seeking a

8 reconsideration on that point, right?  

9 MR. JONES:  Well, I -- not necessarily.  We're

10 trying to submit that this -- 

11 THE COURT:  All right.  

12 MR. JONES:  -- is not a reconsideration motion.  We

13 already -- 

14 THE COURT:  No, I understand that.  But, I mean -- 

15 MR. JONES:  -- (inaudible).  Yeah.  

16 THE COURT:  -- that factor really goes to something

17 that I've already found reasonable likelihood of success on

18 merits from the standpoint of the plaintiff so.

19 MR. JONES:  I -- Your Honor, and you know how long

20 I've been before the Court.  Tremendous -- 

21 THE COURT:  Right.  

22 MR. JONES:  -- with all due respect, we think it 

23 was -- 

24 THE COURT:  No, I understand.  

25 MR. JONES:  -- completely wrong.  
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1 THE COURT:  And I appreciate that.  

2 MR. JONES:  Okay.  So -- and we do too, and that was

3 your ruling, and we understand that.  But we think that's why

4 we are going to prevail on the merits, because the Nevada

5 Supreme Court is going to follow its -- its clear, we would

6 submit, precedent on this point.  And it's black or white, and

7 it's just not -- it's not a valid noncompete.  

8 THE COURT:  Okay.  

9 MR. JONES:  They cannot protect the whole 50 states.

10 A few other things.  While we think invalid on its

11 face for that reason, that's in and of itself enough, there's

12 -- there is -- there are other reasons why Mr. Shores, we

13 think, will prevail on appeal.  Specifically, he did not

14 develop clients in the Los Angeles/Anaheim area where he --

15 where he -- where moved for GES.  So there's no need for GES

16 to strengthen its relationships in Nevada, in the Las Vegas

17 market, as they've indicated they needed to do.  

18 We need a time period to strengthen our

19 relationships after he left.  Well, why?  He's down in a new

20 market in California.  There's no relation with the market in

21 Nevada here.  So enforcing the noncompete against Shores does

22 not further any legitimate business interest of GES.  

23 THE COURT:  This's one of the questions I have.  

24 MR. JONES:  Yes, sir.  

25 THE COURT:  What's been the enforcement up to date? 
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1 What's your understanding of what's happened relative to this

2 injunction?  

3 MR. JONES:  Well, what happened, you mean after your

4 order?  

5 THE COURT:  As I recall, there was some discussion

6 the last time about there's -- being something pending in the

7 United States District Court --   

8 MR. JONES:  Oh, oh, yes, sir.  

9 THE COURT:  -- and in California.  And also, I'm

10 interested to know what -- if the injunction remains in

11 effect, what enforcement's being done at this point?  

12 MR. JONES:  Yes, sir.  To answer the first part of

13 your question, it is my understanding that the California, it

14 was removed to federal court down there in the Anaheim area. 

15 Pardon me.  And that the Court -- I may have denied the

16 injunction or the -- yeah, the injunction that -- 

17 THE COURT:  In that case, your client was -- or the

18 company employing your client was the plaintiff, right?  

19 MR. JONES:  Thank you.  Yes, Your Honor.  

20 THE COURT:  That is right?  

21 MR. JONES:  The Freeman Company.  

22 THE COURT:  Right.  

23 MR. JONES:  That they denied Freeman's injunction,

24 but they invited Freeman to file a Motion for Summary

25 Judgment, because -- they invited it to file a Motion for
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1 Summary Judgment intimating that Freeman was going to win. 

2 They just didn't feel the standard for injunction.  

3 So -- so, I believe, that that is now being briefed.

4 THE COURT:  I see.  

5 MR. JONES:  Now, to answer the second part of your

6 question, we arguably, the injunction is not in -- even in

7 force and effect until, I think, ten days after the -- after

8 the notice of entry of the order.  We in the normal course -- 

9 THE COURT:  I'm not sure that applies to

10 injunctions.  

11 MR. JONES:  Well, and, okay -- 

12 THE COURT:  Yeah.  

13 MR. JONES:  -- it -- and -- 

14 THE COURT:  The automatic stay you're talking -- 

15 MR. JONES:  if that's your -- 

16 THE COURT:  -- about.  Automatic stay?  

17 MR. JONES:  Got it, yeah.  Well, if that's your --

18 and if that's your understanding, what we have done is of

19 course the minute you had ordered, within an hour, I'm calling

20 -- I called the client.  I mean, as soon as we got out of the

21 hearing, and I said, look, we're acting as if this is in force

22 in effect.

23 THE COURT:  Okay.

24 MR. JONES:  So that is the case.  

25 THE COURT:  And my recollection is, you indicated
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1 last time that your client wasn't doing anything that would be

2 violative of what it is the plaintiff was contending anyway,

3 right?  

4 MR. JONES:  You know, and that's a point of -- thank

5 you for asking, Your Honor, because that's a big point of

6 clarification reviewing the transcript.  It's really not

7 exactly what the situation is.  What we had indicated was

8 Mr. Shores is in a new market.  He is not soliciting any of

9 the old clients.  It's not trying to get into the old clients.

10 He's basically doing new business in California to

11 compete, okay, with GES, who also has a presence down in

12 California.  So you -- I think you took that to mean that,

13 hey, he's not competing at all, so what's the harm?  

14 But, in fact, the effect of the injunction is, and

15 the effect of their provision, their unreasonable and invalid

16 provision in the Noncompete Agreement was, you can't do

17 anything to compete with GES in any -- you can work as a

18 janitor, for instance -- and I was going to address that in a

19 minute, if you wanted to.  But that's not what he was hired

20 for.  That's what he -- and I'm going to go through that in

21 just a minute.  

22 So the affect against him is extremely draconian. 

23 It's -- and again, we would go back to the fact that -- the

24 original point that if the injunction is -- clause is invalid,

25 it's invalid.  He could do -- he could work here, if he wanted
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1 to, and he could completely directly compete, again, as Golden

2 Road says.  

3 If I may then continue, Your Honor?  

4 THE COURT:  Yes.  

5 MR. JONES:  Thank you.  So, on their counter

6 arguments, they -- in the Opposition, they basically ignore, I

7 think they ignore the substance of each of our arguments and 

8 don't -- really don't refute them.  They haven't refuted the

9 gist of our -- of the Nevada Supreme Court precedent, which

10 we've cited.  Basically, what they've said is -- they

11 primarily argue that a standard of review will be an abuse of

12 discretion, and we haven't shown how the Court abused its

13 discretion.

14 Our response to that, Your Honor, was we didn't get

15 an -- a chance to file a Reply Brief.  Is it even on a review

16 of preliminary injunction?  The questions of law are review de

17 novo.  They even cited that in the quote in their -- in their

18 Opposition.  

19 Findings of Fact are reviewed for clear error.  And

20 here, we're not relying on disputed evidence for our

21 arguments.  We're not -- we're relying upon their evidence to

22 show that they do not have a national presence, period, end of

23 story.  And I'd also point out on that, that the central

24 conclusion of which -- of which we disagree, that noncompete

25 overbreadth provision, is found within the conclusions of law,
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1 and that's a -- that's a legal point.  

2 They also argue that -- they argue that we argue

3 that they must provide reasonable evidence or evidence that it

4 operated in every county, city, town and state in the U.S. to

5 enforce its agreement, and they say there's no precedent for

6 that.  In fact, in response, this is inferred in the Camco

7 rule.  And to the extent -- 

8 THE COURT:  So you're saying that to have a national

9 presence, you have to be present in every state?  

10 MR. JONES:  Absolutely.  Absolutely.  Any part -- 

11 THE COURT:  You can't have a -- you can't have a

12 presence like regionally or something like that where you are

13 there and will do business in other states if the opportunity

14 comes up or something like that?  

15 MR. JONES:  The Camco rule basically that says that

16 in any territory that you're trying to enforce your

17 restrictive covenant, you have to show that you have

18 established customer contacts and goodwill.  They did not do

19 that.  It's the evidence, their evidence.  

20 And to the extent that Your Honor may say -- because

21 again, we're talking -- I -- we don't know that Nevada's

22 actually ever considered in the Supreme Court a 50 state,

23 restrictive for the whole state.  But if you're also

24 considering that oh, well, maybe it's too much to say every 

25 town and state and county, well, certainly on a state-by-state
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1 basis.  

2 That is a -- you know, 17 states, no presence

3 whatsoever?  That is -- that is -- that's over a third of the

4 United States.  How can they say that this entire territory is

5 necessary to them to protect their legitimate business

6 interests?  They don't have any interests in those states or

7 the other 16, as we would submit.  

8 They further argue that we impose a greater burden

9 on the preliminary injunction standard requiring GES must

10 demonstrate a certainty of success on the merits.  We never --

11 we don't argue that.  We're not arguing that.  But we are

12 arguing that it's a virtual certainty from our position that

13 they cannot prevail on the merits because the noncompete

14 clause is unenforceable for all the reasons I've already given

15 you.  

16 Next factor, GES will -- whether GES will suffer

17 irreparable injury if the stay is granted and has failed to --

18 and whether its failed to prove any irreparable harm.  Your

19 Honor, they rely upon, you found that there was irreparable

20 harm.  We cited to the Gilmore case that says you can't

21 presume irreparable harm.  We don't think they went any

22 further.  We don't think there's any evidence of irreparable

23 harm, and especially that -- because they haven't refuted our

24 point that he did not develop customers for GES in the Los

25 Angeles/Anaheim area.  And that where he's gone.  
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1 So, we don't -- and there's no irreparable harm --

2 they can't say that they will suffer any if there's a 50 state

3 restriction, their territory, if that's not enforced.  How are

4 they going to suffer irreparable harm if they're not -- he's

5 able to work in the 50 states?  It's just a bad clause.  So

6 that's our position on that, Your Honor.  

7 A couple other -- two other factors.  Number three,

8 a refusal of the stay of the preliminary injunction will

9 irreparably harm Mr. Shores.  Our position is he's going to be

10 forced to comply with a noncompete restriction that's

11 unenforceable for its entire 12-month period.  

12 And if he prevails, it's a timing issue.  If he

13 prevails on the appeal, we think that the victory's going to

14 be meaningless because, honestly, based upon our understanding

15 of the Supreme Court, and its timing, the 12-month restrictive

16 period is going to lapse before they ever make a decision.  So

17 that's -- that's our position there.  

18 They also argue, well, hey, we've got a bond posted. 

19 He's got a hundred thousand dollar bond that he can tap if

20 he's wrongfully enjoined.  He's protected.  Our position on

21 the bond is that's -- that's for -- that would be compensatory

22 damages.  This has nothing to do with the irreparable harm

23 that he's going to suffer by not being -- having a restraint

24 on his trade.  

25 And there is an opportunity cost lost, as he's not
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1 developing relationships, he's not practicing his skills.  And

2 I think there's a good analogy to be made.  If a lawyer did

3 not practice law for a year -- because this is a very

4 specialized thing -- his book of business for the following

5 year would be much different because of his inactivity for

6 that year.  We would submit that, and it's a similar thing

7 here because it's in the sales area.  

8 They also cite to Basic Computer Corp. an outside --

9 an Ohio case, to argue that well, yeah, there can be a burden

10 on him, but it's not unduly harsh.  It's not an unduly harsh

11 burden, and that's what it's got to be.  

12 Again, as with all of the other cases that are on

13 point in this area, they don't like Nevada law, so they go

14 outside of two other states.  So they're citing this Ohio

15 case.  This is not Nevada law.  It doesn't change the fact

16 that he's being restrained in his trade.  

17 And I would submit to Your Honor that the harm is

18 obviously significant enough that the standard in Nevada is

19 that the Court strictly scrutinize these restraints.  This is

20 not something that's favored, these provisions.  

21 Furthermore, he is restrained -- excuse me, he's

22 restrained from, or not qualified to really do any other work

23 for Freeman.  He's taken a look at that.  I'll represent the

24 Court there's about 13 different things that they draw

25 restrictions.  It's got to be exactly the same as theirs, or
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1 very much the same as theirs.  

2 And he's either not certified or has a qualified --

3 it's just, there's really nothing he can do there.  Okay, two

4 more, Your Honor.  Object of the appeal will be defeated

5 absent the stay.  Again, the timing issue, I already raised

6 that.  It's likely there's not going to be a decision.  If the

7 stay is not entered, then he's going to be -- they're going to

8 get the benefit of this for the entire period.  

9 And they also say that the preliminary injunction

10 will be defeated if the stay is granted for them.  But this

11 isn't the legal standard and it's a red herring and totally

12 irrelevant, we would submit.  

13 Finally, Your Honor, on a bond issue, what we'd be

14 asking for.  We'd like to point out to the Court that if a

15 stay is granted, we think, first of all, it's going up.  It's

16 on the right side of -- well, it's -- the hundred thousand

17 dollar bond that they had to put up is no longer applicable. 

18 That bond could be dissolved or abrogated because he is not

19 going to be restrained anymore pending the appeal.  

20 And then, secondly, there's no -- you know, we think

21 that the bond amount should be a minimal amount, similar to

22 what they asked for for their preliminary injunction.  And

23 why?  Mainly because he never developed clients for GES in the

24 Los Angeles/Anaheim area, and therefore, they can't claim

25 entitlement to Shores' work there and what he's done.  And
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1 we're not, you know, so that's our position.  

2 THE COURT:  My recollection is that this -- the

3 agreement, the Noncompete Agreement -- 

4 MR. JONES:  Yes, sir.  

5 THE COURT:  -- specifically singled out this

6 particular employer.  Am I wrong on that or -- 

7 MR. JONES:  The other agreement did, I believe. 

8 There was another agreement, and so this one did not

9 specifically -- 

10 THE COURT:  Okay.  But there was a -- some document

11 that was executed that did single out?  What is that Foreman? 

12 Is that the name of it or -- 

13 MR. JONES:  I am sorry, Freeman.  

14 THE COURT:  Freeman.  

15 MR. JONES:  Yes, sir.  

16 THE COURT:  Yeah.  

17 MR. JONES:  And what happened was I think there's a

18 second agreement that says it's -- and Counsel will correct me

19 if I'm wrong.  I'm not trying to misstate it.  But my

20 understanding is that we haven't concentrated on it.  That

21 provides for the damages, a return of about $19,000.

22 THE COURT:  I see.

23 MR. JONES:  And maybe rather things in a bonus for

24 his failure to abide by the terms of the noncompete, which we

25 submit are invalid, or that's a damage component and that's a
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1 wholly different issue.  Thank you, Your Honor.  

2 THE COURT:  Okay, thank you.  

3 MR. MALLEY:  Thank you, Your Honor.  Thank you for

4 taking the time to hear this on a shortened time, as Counsel

5 had requested.  To address the issue that you just raised

6 about the reference to Freeman in an agreement, there was --

7 there were three agreements mentioned in our moving papers; a

8 2013 Noncompete Agreement, a 2016 Noncompete Agreement and

9 then this Equity Incentive Bonus Plan.  The reference to

10 Freeman was in the original 2013 Noncompete Agreement, which

11 was superseded by the 2016, which -- 

12 THE COURT:  I see.  

13 MR. MALLEY:  -- eliminated reference to Freeman

14 specifically.  

15 THE COURT:  I see.  

16 MR. MALLEY:  Before I delve into the bulk of my

17 argument, I want to address a few points.  Again, starting

18 with the notion that a stay here is not automatic.  It is

19 discretionary, completely discretionary upon terms that the

20 Court deems just as to bond or other security for the

21 protection of GES.  

22 There is no 10-day automatic stay.  Although, I

23 appreciate Counsel, and he and I have spoken that they aren't

24 acting as if, from day one, that the injunction had been in

25 place.  I say that, though, with one caveat referencing the
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1 federal court action.  

2 And I do -- I think he represented correctly that

3 the injunction that Freeman sought had been denied.  There

4 were -- there was a written decision entered by the Court,

5 which at the conclusion, which did invite Freeman to file a

6 Motion for Summary Judgment on certain issues, but did

7 otherwise, deny the injunction, including based on the Court's

8 concern about the impact of the Federal Injunction Act and how

9 the Court's decision there would impact this Court's rulings

10 granting the preliminary injunction.  

11 I will note, however, for the record, that in

12 connection with the Motion for Summary Judgment that Freeman

13 did file, they did include a declaration of -- and I apologize

14 to this individual for what I'm about to do to the name --

15 Anitra Lotexador (phonetic), who in paragraph 6 references

16 that now, subsequent to this Court's issuance of the

17 injunction that Shores must now cover a significantly wider

18 area in California to find non-GES customers and clients to

19 solicit, to attempt to meet his sales goals, which forces

20 Freeman to bear additional and costlier expenses that it

21 otherwise would not have had to incur.  

22 This is obviously something that we're going to have

23 to investigate as to what course of conduct Freeman and Shores

24 have taken since the issuance of the injunction.  But the --

25 that's where we are with the federal court action and its
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1 status.  

2 One other thing.  Counsel mentioned an analogy to

3 noncompetes in other contexts, including for attorneys.  I

4 love analogies, but I don't think that's very an apt analogy,

5 specifically, because the Nevada Rules of Professional Conduct

6 expressly disallow and deem it unethical for lawyers to engage

7 -- or to enter into any contract to -- to reduce the ability

8 to practice upon a termination of employment.  

9 Getting back to the -- to the merits of what we're

10 talking about.  Again, the stay is not automatic.  There are

11 two reasons to deny a stay.  Number one, as we put out in our

12 Opposition, none of the four factors, not a single one

13 supports a stay.  And second, not only is -- has Shores, not

14 until today, offered any security, there could be no security

15 to protect GES in this circumstance.  

16 The focus of Mr. Shores' motion and his argument

17 today has been on whether he's likely to prevail on appeal,

18 which then focuses back, as the Court pointed out, the

19 arguments presented here.  And again, this was a preliminary

20 injunction hearing.  It was not tied to a trial on the merits. 

21 It was not -- 

22 THE COURT:  And there was no -- that was one

23 question I was going to ask.  The Court was never implored to

24 conduct an evidentiary hearing on it.  My understanding was

25 that this was basically focusing on the legal issue of the
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1 extent of the noncompete, and that the factual premise for the

2 case was basically understood.  

3 I was never asked to conduct an evidentiary hearing. 

4 So my understanding is that the record supports -- I mean, I

5 would not have rendered a preliminary injunction if it had not

6 been my understanding that the record relative to the facts

7 involved and the nature of the business and everything else

8 supported that.  

9 MR. MALLEY:  That's correct, Your Honor.  We did not

10 have an evidentiary hearing.  I think if we had, there would

11 have been even more evidence presented supporting the Court's

12 conclusion.  As we know -- and this is why we said that the --

13 Mr. Shores has asked that the Court -- that the Court's

14 finding be based on a certainty of success on the merits.  And

15 that's not what the standard is.  

16 It was a reasonable likelihood of success.  And we

17 presented evidence that we had a reasonable likelihood of

18 success.  Among that evidence was evidence of locations where

19 GES serviced its clients from December 2015, a snapshot in

20 time, through the present.  Obviously, there is evidence of

21 eight larger, and a greater time period, from certainly at

22 least to when Mr. Shores became employed in 2013.  

23 All of that will be presented at trial.  The

24 evidence submitted thus far was on a preliminary injunction

25 sufficient to show that GES had that nationwide presence that

Verbatim Digital Reporting, LLC � 303-798-0890

APP000265



21

1 would render the nationwide geographic scope of the noncompete

2 reasonable.  

3 And that's why in our Opposition we focused on, for

4 this factor, the likelihood of success on appeal the standard

5 of review.  The Court's decision to grant the preliminary

6 injunction is reviewed for an abuse of discretion.  The facts

7 are reviewed for clear error.  And this is where we really get

8 into an interesting point because, yes, the conclusions of law

9 are reviewed de novo, and they have not, at least in their

10 motion for today, taken issue with the conclusion of law that

11 the Court laid.  

12 They take issue with the application of those

13 conclusions of law to the facts presented.  The Court in A&M

14 Records v. Napster in the Ninth Circuit in 2002 said, on this

15 issue, "As long as the District Court got the law right, it

16 will not be reversed simply because we would have arrived at a

17 different result if we had applied the law to the facts of the

18 case."  

19 And that's why the focus on this issue was on the

20 standards, because if there's no dispute on the law, and

21 there's no dispute on the factual determinations of where GES

22 presided, or had a presence, then their dispute comes to the

23 application of the law to the facts.  And that is not

24 something that the Court is going to disagree with on appeal. 

25 The irreparable harm from the stay is compounded by
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1 irreparable harm that the Court already found to exist if an

2 injunction is not issued.  Again, I use this phrase a lot, the

3 snapshot in time.  The noncompete seeks to prevent him from

4 competing with GES, not years from now, but immediately upon

5 termination of his employment.  That's when this void exists,

6 the clients need to be -- those relationships need to be

7 strengthened and secured.  

8 And when Mr. Shores is out competing, now, instead

9 of wearing a GES badge, wearing a Freeman badge, and clients

10 see him out there, that interferes with our ability to secure,

11 strengthen and maintain those client relationships.  

12 The harm exists now.  If a stay is granted,

13 Mr. Shores is going to be out there competing, the damage will

14 be done such that if this injunction is affirmed on appeal and

15 he has to serve his injunction period for a 12-month term in

16 2020, which is, in all likelihood, potentially when this issue

17 could be resolved, that's not going to do us any good.  That's

18 not going to -- it's going to render hollow the Court's

19 ruling.  It will be no relief at all.  

20 That harm is also suffered -- compounded by the fact

21 that there really is no security that could be offered to

22 protect GES.  A bond won't do it.  There's been no other

23 non-monetary offerings of what type of security could be

24 offered to protect GES in this circumstance.  Mr. Shores would

25 not be harmed by denying the stay.  
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1 He obviously would not be entitled to work in the --

2 THE COURT:  He would -- he would be entitled to

3 work?  

4 MR. MALLEY:  In the limited duties outlined in the

5 preliminary injunction.  He could work for Freeman.  He can

6 work doing anything.  He could be trained to do accounting, if

7 that was something that -- and that was an example I said in

8 court off the cuff, but it's something that someone could be

9 trained in.  Accountants are trained.  Bookkeepers are

10 trained.  Anything, he could be trained in.  

11 But the point is, that if -- if the Court is found

12 to have wrongfully enjoined Mr. Shores, then the bond, which

13 is on the high end of what was represented to be his yearly

14 salary, is there for him to recover against.  

15 So where is the harm?  The harm that they pointed

16 out in this lost opportunity is the exact harm that GES would

17 suffer if a stay is granted.  This ties into the object of the

18 appeal, and the object of the appeal is whether the Court

19 rightfully or wrongfully issued a preliminary injunction. 

20 That is not obviated by denying a -- by denying -- excuse me,

21 by -- yeah, by denying a stay.  

22 If this Court's decision is reversed, and Mr. Shores

23 has been enjoined for that 12-month period, he can later come

24 back and move against the bond and seek his recovery.  The

25 object remains.  On the other hand, tying into the irreparable
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1 harm to GES, if the Court is affirmed, the object of the

2 preliminary injunction has been mooted, because the harm has

3 already been done.  

4 THE COURT:  All right.  Do you want to sort of -- 

5 MR. MALLEY:  I have nothing more.  

6 THE COURT:  Okay.  

7 MR. JONES:  Your Honor -- 

8 THE COURT:  Mr. Jones?  

9 MR. JONES:  -- has mentioned this affidavit in

10 federal court in California.  I stand by my statements here

11 and before you.  

12 Second, they had the burden to prove.  The only

13 evidence that was presented, they presented in their Reply

14 Brief, and that shows that there is not a presence in 50

15 states.  There's no evidence of any regional support or, you

16 know, anything like that.  And lastly, what harm?  

17 They keep talking about this harm they're going to

18 suffer.  What harm?  There's no evidence of any harm.  They

19 just don't have any.  

20 And on the bond, again, we would submit that a

21 minimal bond would be thus appropriate if the stay is granted

22 under the circumstances.  Thank you.  

23 THE COURT:  All right, here's what I'll do.  You've

24 made your application now to this Court for a stay, which

25 you're required to do before you seek one in the Supreme
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1 Court, right?  

2 MR. JONES:  Yes, sir. 

3 THE COURT:  Under Rule 8 in our Nevada Rules of

4 Appellate Procedure.  So here's what I'll do; I'll grant a

5 temporary stay, all right?  Fifteen days, and you can apply

6 for a further stay in the Supreme Court within that time.  All

7 right?  

8 MR. JONES:  Yes, sir. 

9 MR. MALLEY:  Thank you, Your Honor.  

10 THE COURT:  Submit a proposed order, if you would,

11 Mr. Jones.  Run it by Counsel.  

12 MR. JONES:  All right.  Your Honor, is there any

13 bond -- 

14 THE COURT:  I'm not going to require a bond to be

15 posted for that temporary stay.  

16 MR. JONES:  Thank you, Your Honor.  We'll prepare an

17 order and run it by Counsel.  

18 THE COURT:  All right.  

19 MR. JONES:  Thank you.  

20 THE COURT:  Thank you.  

21 MR. MALLEY:  Thank you, Your Honor.  

22 (The proceedings concluded at 9:39 a.m.)

23 *   *   *   *   * 

24

25
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MONDAY, MARCH 6, 2017 AT 9:02 A.M. 

 

THE COURT:  Page 1, Global Experience Specialists 

versus Landon Shores.   

MR. JONES:  Good morning.  Mark Jones on behalf of 

Mr. Shores.   

MR. MALLEY:  Good morning, Your Honor.  David 

Malley on behalf of GES.   

MR. URGA:  William Urga on behalf of GES, Your 

Honor. 

THE COURT:  All right.  It’s Plaintiff’s Motion 

for Preliminary Injunction. 

MR. MALLEY:  Good morning, Your Honor.  Thank you. 

We’re here because Mr. Shores was an employee, a 

sales manager, of GES for three and a half years, during 

which time he signed two expressed non-compete agreements, 

plus an additional sales plan incentive agreement in which 

he acknowledged his non-compete obligations.  There is no 

dispute that he has now accepted, within a month of 

departing GES, employment with Freeman, a competitive 

company, and in a competitive position.   

We filed our Complaint and our Motion for 

Preliminary Injunction.  We have not sought temporary 

restraining order but we sought preliminary injunction to 

assert the plaintiff’s breach of contract, a breach of good 
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covenant of good faith and fair dealing, and, of course, 

this in junctive relief.  And I think it’s important -- I'm 

sure you’ve read the papers and all the arguments set forth 

but I think it’s important that we start with a good 

understanding of what GES does, and what Mr. Shores did for 

GES and, in turn, what he now does for Freeman.   

Among other services, GES contracts directly with 

tradeshow convention producers and organizers to be the 

exclusive provider of the load-in, load-out, and 

preparation provider for those conventions.  GES provides 

these services all over the world, certainly all over the 

United States where there is such a market for such 

services.  Mr. Shores has an aside in his declaration that 

even acknowledges that he did this -- these services not 

only in Las Vegas but also in Baltimore, Orlando, Chicago, 

Washington D.C., San Diego.  And what this means is that, 

for example, at a convention like CES, GES would come in 

and lay the carpet down, prepare the site for the 

exhibitors, and, then, the exhibitors would have their 

exhibits shipped to the convention center at which point 

the handoff comes to GES who will, then, take the exhibit, 

load it in, and, then, same in reverse at the end.   

Now, GES also provides those services such as to 

the exhibitors directly -- this is through a different 

department, of installing and manufacturing the exhibits, 

APP000164



 

 4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

storing them, and shipping them, and doing the site set-up.   

Now, during this whole time at the conventions, 

Mr. Shores is on the floor, identified as a GES employee.  

He is recognizable, not only to the show producers but also 

to the exhibitors.  He is the face of GES.  At least he’s 

one of the faces.  There are other faces, but he is one of 

the faces of GES during those shows.  By doing this work 

for over three years, Mr. Shores became a known quantity as 

a GES representative, both with the event organizers and 

exhibitors.  These exact same services are what Mr. Shores 

is now providing to Freeman, which is a direct competitor 

of GES. 

The agreement we have here -- and I don’t think 

there’s any dispute as to the duration of 12 months or that 

it is reasonable in its specificity as to the terms of the 

prohibitive conduct.  It’s providing the same or similar 

type of services that he provided for GES, he is prohibited 

from providing to a competitor.  And there’s no dispute, no 

actual dispute, that he is providing those same sales 

activities for Freeman.  In fact, the only difference is he 

now says, instead of going to the Las Vegas Convention and 

Visitor’s Authority’s website to find out what conventions 

are in town, he now goes to the Los Angeles Convention and 

Visitor’s Bureau website.  He’s providing the same services 

but just in a different location.   
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So, we don’t have the same problem that we had in 

the Golden Road Motor Inc. case versus Islam where it was a 

overly broad restriction on the type of practice.  He can, 

in fact -- and we don’t dispute, he could still work for 

Freeman in literally any other capacity, other than as a 

sales manager doing the exact same services.   

The geographic scope is really what's at issue 

here.  Mr. Shores makes two arguments on this point, one 

that there is a blanket prohibition on nationwide 

restrictions on practice.  And that simply isn’t the case.  

We’ve cited numerous cases that stand for the proposition 

that nationwide -- even international prohibitions are 

enforceable, as long as it’s tied to the reasonableness of 

the company’s operations and it’s goodwill and customer 

contacts.  And that’s exactly what we have here and we’ve 

set forth -- certainly, we wouldn’t have expected that a 

person in Mr. Shores’ position would seriously contend that 

GES didn’t have this nationwide and international presence 

but we’ve set forth that GES operates in at least 33 

states, plus the District of Columbia, Hawaii, 119 

different cities.  We’ve actually counted between December 

2015 and the present.  GES has operated at 280 different 

shows in California, 18 in Anaheim where Mr. Shores 

presently works out of.   

The corollary argument that GES would have had to 
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show that literally it operated in every single township in 

America is simply unfounded.  We’ve cited the case law that 

shows that nationwide restrictions have been upheld when 

there’s been a presence in as little as seven states.  The 

other case we’ve cited, the Aspen Marketing case, the Court 

said:  When upon a showing that operated -- found that the 

plaintiff operated, throughout the country, upon a showing 

of having exhibits in only 40 states.  So, I think that 

we’ve shown that the nationwide restriction is reasonable 

in this case.   

The other argument that they’ve made is that we 

haven’t shown irreparable harm.  And I think this is why we 

started with a discussion of what Mr. Shores was for GES 

and what he is now for Freeman.  He is the face for those 

customers.  And the irreparable harm goes to:  Is -- has 

there been damage to goodwill and customer relationships?   

The important point and why these employers have 

restrictive covenants is so that during that very delicate 

time when there’s a void left after an employee leaves, 

they can strengthen, maintain, rebuild those relationships 

with the customers.  Mr. Shores is now doing the exact same 

thing he was doing on behalf of GES, but now with a Freeman 

identification on.  And he gets an unfair advantage and GES 

has a corollary unfair disadvantage by Mr. Shores’ ability 

of whatever magnitude it may be, to go out and provide 
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those services for someone else with the goodwill that he 

has garnered during his employment with GES.  The direct 

personal contact with customers is precisely what was found 

to support injunctive relief in the cases that we’ve cited, 

including the Redley v. Piper [phonetic] case.   

The last thing they mentioned is the harm that he 

would suffer.  Sure, if he’s unable to perform the exact 

services that he’s now been hired to do, there is 

undoubtedly a harm.  But that’s not the standard here.  The 

standard is whether there’s an undue harm, a severe 

hardship.  Certainly, both the Nevada Legislature and the 

Courts have allowed and expressly permitted non-compete 

agreements.  It’s envisioned that an employee who knowingly 

and voluntarily enters into such an agreement is going to 

be unable to perform those services for a set period of 

time.  If an employee was permitted to come in and say, 

this agreement must be found unenforceable because it would 

be a harm to me, then there is literally no non-compete 

agreement that could be enforced.  And that’s simply what 

is not the public policy of this state.  

THE COURT:  Okay.  Could you address the bond 

amount that you’re -- you think is appropriate?  

MR. MALLEY:  Certainly.  We said that we wanted a 

nominal bond.  They’ve said 350,000.  We still maintain 

that a nominal bond is appropriate.  As stated, the 
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injunctive relief we seek is limited to enforcing what Mr. 

Shores agreed to do on more than one occasion.  And he 

would not be out of work.  He can continue to work in -- 

doing anything that he wants, even for Freeman, just not in 

this one limited capacity.  So, we think a nominal bond is 

appropriate.   

THE COURT:  Okay.  All right.  Thank you.  Mr. 

Jones? 

MR. JONES:  Thank you, Your Honor, on behalf of 

Mr. Shores.  

First, a bit of a housekeeping issue.  I wanted to 

let the Court know that in California right now, Freeman, 

Mr. Shores’ new employer, has filed an action because there 

is an incredibly strong public policy, as the Court may 

know, in California against non-compete agreements.  There 

was a TRO application filed.  There was a removal by GES to 

Federal Court.  And, just last Thursday, on March 2nd, 

Freeman went ahead and filed the TRO application again in 

Federal Court to, again, enjoin the enforcement of the non-

compete agreement.   

So, I would ask the Court, again, you know, we’re 

here arguing but I think that the hearing in Federal Court 

may be as close as this Wednesday, to ask the Court to at 

least, perhaps, delay ruling until a week from now, after 

consideration of everything.  And, perhaps, if we could be 
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allowed to give you an update as to what happened in 

California.   

The reason, Your Honor, is that in Mr. Shores is 

now a California resident.  He’s working in California.  

He’s -- I'll go into this later.  He’s not soliciting any 

clients of Freeman’s.  There’s no -- I see no harm in the 

interim in the next week.  And we think or would submit 

that there might be a very reasonable chance, Your Honor, 

that if the California Court, because of the strong public 

policy, it’s overwhelming, frankly, we believe --  

THE COURT:  Are you talking about U.S. District 

Court in California? 

MR. JONES:  Yes, sir.  And I can't remember the 

name of the Court.  It’s in the Irvine area.   

So, anyways, it’s a -- we would submit that if the 

injunction happens here, it’s going to have to be 

potentially domesticated to California and enforced there 

and the California Court may make all of this a bit 

irrelevant.   

So, that’s why we just ask the Court to consider 

delaying the --  

THE COURT:  This, actually, was the first filed.  

Right?  

MR. JONES:  It was the first filed.  That is 

correct.  Yeah.  And we think that it should have been 
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filed in California and that it was slightly sneaky but it 

was filed here.  So, I wanted to indicate that, Your Honor, 

just for your consideration.   

Secondly, I want to just tell you, in looking at 

the Reply brief, what they, you know, talk about the Reply 

brief and address that, a couple of things there.  First of 

all, they agree that this Court can blue pencil or reform -

- 

THE COURT:  If I could just ask a question?  Which 

states’ law would be applicable from your standpoint?  

MR. JONES:  Which states’ law?   

THE COURT:  Right.  

MR. JONES:  We’re arguing Nevada law, Your Honor.   

THE COURT:  Okay.  

MR. JONES:  Yes.  Yes, sir.   

THE COURT:  So, California’s public policy, based 

on California’s -- you said strong public policy, based 

upon California’s law wouldn’t necessarily be the 

applicable law.  Right?  

MR. JONES:  I just don’t know how that’s going to 

come out.  They may get a temporary restraining order on 

Wednesday.  I don’t --  

THE COURT:  So, there’s a hearing on the 

Application for Temporary Restraining Order.  Right? 

MR. JONES:  There is.  And, Your Honor, as of 
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Friday, I'm not aware of when the date was actually set but 

I know that I think it might be as soon as Wednesday.  

THE COURT:  Okay.  And the plaintiff in that case 

is your client.  

MR. JONES:  The client’s new employer, -- 

THE COURT:  I'm sorry.  Okay.   

MR. JONES:  -- Freeman Company.  Yes.  Based upon 

a couple of California codes.  Based upon some actual 

statutes, if you will. 

THE COURT:  Okay.  

MR. JONES:  And other reasons.  

THE COURT:  You’ll be able to speak after he’s 

finished.  Okay.  Go ahead.  

MR. JONES:  Your Honor, also, I wanted to point 

out a couple of things in just going down a quick 

checklist.   

GES bears the burden of proof here and it did not 

attach any evidence in its Motion regarding its national 

operations.  And we would submit that the Court is free to 

completely ignore this evidence because it’s inappropriate.  

In other words, they had no -- they have the burden of 

proof.  They didn’t put anything in their Motion as to why 

the national presence is important to them.  And, so, we 

would submit that you are free to ignore that evidence and 

that you should.  If you’re inclined to consider that 
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evidence -- in other words, in the -- all of the vast 

information that they included in their Reply brief with 

that very long exhibit they put in there, we would still 

submit that the case falls flat on its face and that the 

data that they provided dramatically and overwhelmingly 

demonstrates that they do not have a national presence.   

At best, we analyzed that.  They have, we think, a 

tangible presence in nine states.  And, furthermore, and 

very importantly, they have no presence in 17 states at 

all.  Nevada, to our knowledge, has never enforced a 

nationwide non-compete and this certainly is not the 

situation in the -- and the situation where it should.   

I think the key to this Motion --  

THE COURT:  Isn’t the nature of the industry 

involved important?  I mean, this type of industry is all 

over the place.  Isn’t it? 

MR. JONES:  Well, here’s the point.  It’s not -- 

no.  They cited a case of Westlaw, the Westlaw case.  It 

would submit, obviously, in that situation where a 

nationwide compete from out of state was enforced.  That’s 

obviously covers all 50 states.  There was another case 

that they cited, I think an internet case and telemarketing 

cases that covered all 50 states.  They key to this, Your 

Honor, we think is the Nevada case, however.  They’ve cited 

all this out of state case law.  They key is the Camco case 

APP000173



 

 13

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

that we’ve cited in Nevada.  And, in fact, they cite it on 

page 10 of their Motion themselves.  They cited to Camco.  

And Camco is Nevada law, Your Honor.  And we don’t have to 

look any further.  The Camco case demonstrates clearly that 

the -- or it requires clearly that: 

The territorial scope of a non-compete agreement 

is to cover locations in which GPS has established -- 

meaning actually existing -- customer contacts in 

goodwill.   

THE COURT:  Do you recall what the -- or do you 

have before you what the nature of the industry was in the 

Camco case? 

MR. JONES:  The what, Your Honor? 

THE COURT:  What was the nature of the industry 

that was involved in Camco?  

MR. JONES:  I have that here.  Let’s see.  Yeah.  

Yes.  That was where the non-compete was barred -- barred 

the employee from operating within 50 miles.  

THE COURT:  But what was the nature of that? 

MR. JONES:  Oh, I'm sorry.  It was a SuperPawn, 

Your Honor.   

THE COURT:  SuperPawn.  

MR. JONES:  And, so, what happened in that case is 

that they had a restrictive agreement that the employee 

could not operate in any area within 50 miles of what they 
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said was a targeted area for expansion.   

And, so, basically, the Court -- and we think the 

rule is very clear.  The employer must have established 

customer contacts in goodwill in that area covered by the 

non-compete agreement.  And, again, GES admits that it 

doesn’t have customer contacts in 17 states.  We think it -

- it actually 32 states it has like a 2 percent coverage.  

It just has no nationwide presence.  This is not the 

situation where it should be 50 states enforced.  They have 

no proof, Your Honor.  They have no evidence that they are 

in the entire United States.   

Basically, what their position is is that:  Well, 

it’s enough, Your Honor.  We think that it’s close and it’s 

enough.  And they’ve cited some cases they -- counsel 

discussed where it was seven states or it was 43 states.  

Those cases, we would submit very clearly, are against 

Camco, which is Nevada law.   

Second -- or, excuse me.  Moving on, Your Honor.  

Mr. Shores is not soliciting GES clients or his former 

clients, nor has he disclosed any confidential information.  

All of these facts were raised in our Opposition and they 

didn’t hit any of them in the Reply.  They essentially were 

-- well, they didn’t dispute any of them in the Reply 

brief.  We would submit that there is no irreparable harm -

- no risk of irreparable harm to GES at all.   
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If I may, Your Honor, take another few minutes 

just to drill down on a couple of other specifics?  They 

further mentioned the 119 cities.  We -- I looked -- I 

represent to the Court, going on Wikipedia, there are 304 

cities in the United States with over 100,000 people in 

them.  Out of 119 cities is 39 percent.  Again, it’s just, 

it’s against Camco and it’s -- they’re not in the full 

geographical scope, nationwide.   

And, again, what we would submit under the Golden 

Road case is that if this -- if the scope is unreasonable, 

it’s void.  It’s over.  You -- and, again, you can’t blue 

pencil, we can’t reform.  They have agreed to that.  It’s 

either unreasonable or not and that’s your discretion and 

determine whether or not it is unreasonable.  We would 

submit, of course, that it is.   

A few other points, Your Honor.  With regard to 

irreparable harm, it appears to us that they kind of looked 

outside of Nevada law when they don’t like the Nevada law.  

But we cited the Gilmore case with regard to irreparable 

harm.  We would submit that Your Honor take a -- please, if 

you haven’t already, take a very hard look at the Gilmore 

case.  That’s where it may be appropriate to find 

irreparable harm where the competing employee will cause 

the former employee to lose clients or customers, 

misappropriated trade secrets, actively soliciting 
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contracts.  Some of the cases they also cited were to that 

effect, where there was an active solicitation, unique 

services.   

Here, we demonstrated that we were not bringing -- 

he was not bringing old clients with him.  They never 

refuted this.  Landon wasn’t using trade secrets or 

confidential information.  They did not dispute this or 

refute this in the Reply.  Landon wasn’t actively 

soliciting current GES customers.  We submitted that and we 

put his declaration in in our Opposition.  They did not 

refute that.  And the sales are not unique.  There have 

been no poached customers.  There’s no irreparable harm 

here.   

They cite to the Kimball [phonetic] case and that 

they -- to show that they’ve suffered irreparable harm.  

And that’s where an employee was communicating with the old 

customers, as well as the new.  Again, that’s not the 

situation here and we -- GES did not dispute that he's not 

soliciting GES existing clients.  

Balance of the hardships, Your Honor, moving on.  

We think that, A, it’s absurd to say that -- well, 

basically what they’re saying is:  Hey, he can go work as a 

janitor at Freeman.  Well, that’s not what he was hired to 

do.  And it’s -- again, it’s a restraint of his trade.  

It’s very important.  He can't -- his whole --  
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THE COURT:  Well, they’re just saying that he 

shouldn’t do the things that you say he’s not doing.  So, 

apparently, under that scenario, he could do things that 

wouldn’t be in violation of the injunction that they’re 

seeking.  Right?  

MR. JONES:  Well --  

THE COURT:  Because you’re saying he’s already not 

doing those things.  So, what would be the problem if he 

were enjoined from doing it in case he decides to do it?  

MR. JONES:  Enjoined from soliciting?  

THE COURT:  Doing the things that you’re saying 

he’s not doing? 

MR. JONES:  Okay.  Well, Your Honor, that’s you're 

-- that’s going to be your decision.  And California -- 

THE COURT:  But, I mean, you’re saying that he’s 

already not doing those things --  

MR. JONES:  Correct.  

THE COURT:  -- and he’s apparently able to work 

doing -- not doing those things.  So, what’s the problem 

with having an injunction that says he can't do those 

things?   

MR. JONES:  Your Honor, I'm hearing you and 

basically what they’ve said in their Motion is they’ve 

asked for a nonsolicitation of any -- and I apologize.  I 

don’t have the exact language.  And, number two, not 
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competing at all.  Not working for any business in the 

entire United States that has anything to do with GES, no 

matter how unreasonable that is.   

And, I would point out, with regard to the 

solicitation and doing business issue, I understand your 

ruling is going to be what it is.  Again, what happened in 

California where this ultimately might have to be enforced,  

I just want the Court to understand that there, they are -- 

Freeman is asking for that.  They think that it’s so -- you 

know, they’re asking that he be able to solicit business.  

But we’re here now and he’s not.  He’s not soliciting any 

business and that’s what we’re talking about for our 

purpose.   

THE COURT:  Okay.  

MR. JONES:  So, lastly, we would submit it is a 

significant hardship not to let him -- allow him to do his 

work, his trade, his -- what he’s done and whatever his 

value is, anywhere in the United States.  And I made my 

other point.  They also -- they say that a restraining 

order against Shores is necessary to protect their 

reputation and goodwill, strengthen the relationship with 

previous customers.  We don’t understand there.  He’s not 

appropriating -- misappropriating any trade secrets.  He’s 

not soliciting the clients of GES.   

And, furthermore, and lastly, GES would also -- 
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whether he had left to go somewhere else or work in some 

other position, GES would have to train a new person to 

take over their -- you know, the duties and the service of 

clients that he did.   

With regard to a bond, we’re indicating we had 

$350,000 for a bond and actually -- and I don’t have the 

exact number of what he is -- I'm sorry that I -- what he 

is making as an employee there.  We asked, and they took 

another look at it, and we asked for the life of the 

lawsuit -- well, in effect.  And, then, I thought about it 

again and, really, what they’re trying to do is if they -- 

if this is enforced, it’s for 12 months.  And we all know 

how, respectfully, we’re all part of the system here, how 

long it takes to get to trial.  This thing could be over -- 

you know, the case could go on before the injunction in 

that in what they're trying to accomplish, you know, before 

too far down the road.  We’re asking for, I think, instead 

of 350, based on my understanding that he’s making -- and 

I'm not positive, Your Honor.  I'm going to say between 80 

and $100,000.  I don’t know.  Maybe $70,000.  We’d ask for 

double that or 100 -- we’re going to ask for a $180,000 

bond if the Court is so inclined to grant the junction.   

THE COURT:  Okay.  I've got to move on here.  

MR. JONES:  Lastly, it’s interesting to us they 

did not, at all, refer to the Golden Road case, 2016, very 
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seminal case in Nevada.  It has so many points in our favor 

and they didn’t touch it at all in the Reply brief.  They 

basically tried to distinguish it out of the box because 

they know about it and how harmful it is to their position.   

Golden Road, such agreements -- this is my last 

point -- such agreements or non-competes are unreasonable 

and they’re unenforceable: 

If, A, they impose a greater burden than is 

required to protect the interest of the enforcing party 

or imposes undue hardship on the -- on Mr. Shores.   

We think that, clearly, we should prevail on both 

of those issues and they cannot prove their geographical 

scope.  

THE COURT:  Let me ask you a question.  Mr. Shores 

went to work for a company named Global Experience 

Specialists, Inc.  Right?  And, according to plaintiff, 

became the face of that company.  Is that -- what is your -

- 

MR. JONES:  Yes, Your Honor.   

THE COURT:  -- contention regarding that? 

MR. JONES:  Thank you.  That took me by surprise.  

This is that -- the important point is he is not even a 

high-level employee.  He’s a sales person.  And, as he 

indicated, the mark, again -- 

THE COURT:  Well, all the plaintiff is saying is 
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that he can't do what he did, become the face of whatever 

it is, Freeman or whatever it is.   

MR. JONES:  Well, they’re asking for more than 

that and what they’re specifically asking for is, number 

one, enjoining and restraining Shores from soliciting or 

doing business with --  

THE COURT:  Which he’s not doing, you say.  

MR. JONES:  Right.  Two, enjoining and restraining 

Shoes from performing any work, which would be in 

competition with GES.  Now, that -- my interpretation based 

upon all of their points and authorities is he can't work 

for Freeman.  He can't work in the industry for 12 months.  

It’s not a semantically that he can't perform any work in 

competition, such as, number one, soliciting or doing 

business with any clients at GES.  

THE COURT:  Okay.  

MR. JONES:  The markets are different.  

THE COURT:  All right.  Thank you.  

MR. JONES:  Thank you.  

THE COURT:  I've got to move on here so, briefly.   

MR. MALLEY:  Your Honor, I promise you very 

briefly.  

THE COURT:  Very briefly.  

MR. MALLEY:  Number one, to clarify the face of 

the company, I was trying to be as specific as I could.  
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With respect to those customers and those shows that he’s 

at when he’s out there in his GES and now Freeman, either 

shirts or badges, he’s the face with those -- for those 

people that he's dealing with.  

Number two, the Federal Court case that he 

mentioned, I think it’s important to note that, again, as 

you noted, we were the first to file the case.  Second, Mr. 

Shores is not a party to that federal case.  That is a case 

only between Freeman and GES.   

Third, I tried to be very clear, both in the 

points in the authorities and here today that we are 

seeking -- well, literally the only job that Mr. Freeman 

could not -- Mr. Shores could not do with the relief that 

we’re seeking, is the specific job that he’s doing now as 

the sales manager.  And I think I’ve said this a number of 

times, he could continue to work with Freeman in any other 

capacity.  Not a janitor, but he could be accounting.  Any 

other capacity other than out there doing sales in a 

competitive manner.   

The bond, I don’t know what Mr. Shores’ salary is, 

that hasn’t been presented.  But I think for the duration 

of what we’re talking about, we’re seeking a injunction for 

the life of what would be the non-compete agreement which 

is 12 months.  It doesn’t matter how long the lawsuit goes 

on or the --  
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THE COURT:  How many months have already passed?  

I mean, when did it --  

MR. MALLEY:  Well, he --  

THE COURT:  When did the 12 months start? 

MR. MALLEY:  Well, the 12 months would have 

started -- I think his last day was end of December.  

THE COURT:  Okay.  

MR. MALLEY:  But he’s been in competition since 

that time.  

THE COURT:  Okay.  

MR. MALLEY:  So, we’d ask that it -- we would ask 

that it start anew whenever the injunctive relief is 

granted by Your Honor. 

THE COURT:  Okay.   

MR. MALLEY:  If you have any questions, I know you 

want to move on.   

THE COURT:  No.  No.  I -- okay.  Quickly, my 

understanding is the defense went from 350 to 180.  Right? 

MR. JONES:  Yes, Your Honor.   

THE COURT:  Right.  Okay.   

MR. JONES:  And, again, he may have to leave the 

country, take a different line of work.  I don’t know what 

-- whether they’re going to fire him or not.  I just do not 

know.   

THE COURT:  Okay.  Last word on the bond?  
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MR. MALLEY:  Nominal bond.  I would leave it up to 

your discretion, Your Honor.  Again, if he’s not doing what 

he -- if he's not doing anything wrong, then there’s no 

reason that it shouldn’t be anything more than a nominal 

bond.   

THE COURT:  Okay.  Well, I'll grant the Motion to 

the extent that he can't be the sales manager.  In other 

words, he can’t do the -- do what he was doing with Global 

Experience Specialists.  The 12-month period started 

January 1st.  Okay?  And the bond will be $100,000.  Okay?  

I need to have a proposed order.  Run it by counsel.  All 

right? 

MR. MALLEY:  Very good.  Thank you, Your Honor. 

MR. JONES:  Thank you, Your Honor. 

THE COURT:  Thank you.  And be specific in terms 

of what it is that he can't do, relative to these 

managerial competitive aspects of it.  He can still work 

for Freeman and things. 

MR. MALLEY:  I will, Your Honor.  I'll submit it 

to Mr. Jones.  

THE COURT:  All right.   

MR. MALLEY:  Thank you. 

THE COURT:  Thank you.   

PROCEEDING CONCLUDED AT 9:33 A.M. 

*   *   *   *   * 
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I certify that the foregoing is a correct transcript from 
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above-entitled matter. 
 
 
 
 

AFFIRMATION 
 
 

I affirm that this transcript does not contain the social 
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