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statements were willful, intentional, or made in bad faith, and that they do not rise to the level of 

sanctionable conduct. (Dkt. Nos. 247, 250.) 

DISCUSSION  

District Courts have "very broad discretion to exercise their inherent powers to sanction a 

full range of litigation misconduct that abuses the judicial process." Xyngular Corp. v. Schenkel, 

200 F. Supp. 3d 1273, 1300-01 (D. Utah 2016). However, "[d]ismissal is a severe sanction 

[which] should be imposed only if a 'lesser sanction would not serve the ends of justice." 

LaFleur v. Teen Help, 342 F.3d 1145, 1151 (10th Cir. 2003)(quoting Reed v. Bennett, 312 F.3d 

1190, 1195 (10th Cir. 2002)). The Tenth Circuit has provided five factors for a court to consider 

in determining the appropriateness of sanctions: 

(1) the degree of actual prejudice to the [party requesting sanctions], (2) the 
degree of interference with the judicial process, (3) the litigant's culpability, 
(4) whether the litigant was warned in advance that dismissal was a likely 
sanction, and (5) whether lesser sanctions would be effective. 

LaFleur, 342 F.3d at 1151 (citing Ehrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992). 

These factors provide a "flexible framework" to "adequately punish [the Defendants'] 

misconduct, remedy the prejudice to and harm suffered by [Plaintiff] and the judicial process, 

deter future litigants from engaging in this type of misconduct, and engender public trust in the 

integrity of the judicial proceedings. Xyngular Corp., 200 F. Supp. 3d at 1320-21. 

The Degree of Actual Prejudice to Plaintiff 

The court finds that Plaintiff was significantly prejudiced by Defendants' 

misrepresentations in this action. Plaintiff sought and obtained a T.R.O. in this matter, which was 

dissolved by the court due to the strong representations of Werner and Monahan and their 

counsel that they did not maintain a relevant business relationship, and that Monahan was an 
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independent consumer journalist. However, the evidence at the Evidentiary Hearing showed an 

entirely different picture. Monahan continues to maintain a significant business relationship with 

GhostBed and during the relevant time period effectively acted as its head of marketing. When 

presented with the truth regarding Monahan and GhostBed's relationship, the court reinstated the 

injunctive relief initially requested by Plaintiff. Plaintiff was deprived of this injunctive relief in 

the interim and was required to expend time and resources to obtain the requested relief the 

second time. 

The Degree of Interference with the Judicial Process 

The court also finds that the degree of interference with the judicial process here was 

substantial. Defendants and their counsel adamantly defended misleading representations that 

Monahan and GhostBed had no meaningful association and that Monahan was a consumer 

journalist entitled to the fullest possible protection of the First Amendment. They vigorously 

asserted those misrepresentations even after the court received Ms. Anderson's declaration, 

which caused the court to hold a full day evidentiary hearing to determine the truth. Such a 

hearing could have been avoided had Defendants been honest and forthcoming regarding their 

relationship in the first instance. 

The Litigant's Culpability 

Defendants now acknowledge that the misrepresentations "lacked the level of candor and 

attention to detail necessary to ensure that all of the material facts were clearly stated and 

understood by all parties and the Court" but claim they were "made in the heat of battle." (Dkt. 

No. 247 at iii, 14.) While the court appreciates Defendants' acknowledgment of some 

responsibility, the court does not agree that these material misrepresentations were merely 
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inadvertent missteps. Monahan, Werner, and counsel for each were given numerous 

opportunities in several hearings prior to the September 16 Evidentiary Hearing to correct and 

clarify their previous, misleading testimony. Instead, Defendants doubled down on their 

statements and continued to actively conceal the truth from Plaintiff and the court. Werner and 

Monahan actively misrepresented the nature of their relationship for months. These misleading 

statements could not be reasonably classified as mere oversight. 

Advance Warning 

The court did not explicitly warn Defendants that misleading the court by sworn 

testimony was sanctionable conduct but it could hardly be expected that such a warning would 

be given. It is expected and presumed that parties and their counsel will not knowingly 

misrepresent material facts to the court. The declarations of Monahan and Werner were signed 

under penalty of perjury, and counsel, as officers of the court, are under strict ethical rules to be 

honest in all of their dealings with the court, and to never assist in the subornation of perjury. Mr. 

Randaz7a's statements at the July 7, 2017 hearing—that he would expose Ms. Anderson's 

statements to be lies and that he "hope {d] that there will be sanctions...[and] she'll be charged 

with perjury when [he could] show she has lied"—demonstrates a clear understanding that 

submitting a false declaration to the court could result in sanctions. Indeed, based on the court's 

careful consideration of the testimony given at the Evidentiary Hearing, the misrepresentations 

by Werner and Monahan were sufficiently egregious that perjury prosecutions would, and 

perhaps should be, an appropriate consideration. 
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Efficacy of a Lesser Sanction 

All of the previous factors weigh in favor of assessing sanctions against Defendants. The 

court must now determine whether a sanction less than dismissal would remedy the harm to 

Plaintiff and "deter the errant part[ies] from future misconduct." Ehrenhaus, 965 F.2d at 920. 

Dismissal is "an extreme sanction" and "should be used as a weapon of last, rather than first 

resort." Id. (citing Meade v. Grubbs, 841 F.2d 1512, 1520 (10th Cir. 1988)). "Only when the 

aggravating factors outweigh the judicial system's strong predisposition to resolve cases on their 

merits is dismissal an appropriate sanction." Meade, 841 F.2d at 1520. Here, the court does not 

find that case-terminating sanctions are the only appropriate remedy for Defendants' misconduct. 

However, given the egregious nature of Wemer's misrepresentations, the court finds that striking 

GhostBed's counterclaims is appropriate. Furthermore, sanctions will be, and hereby are, 

awarded for Plaintiffs reasonable attorneys' fees and costs expended in pursuing its second 

Motion for Preliminary Injunction (Dkt. No. 115) and this Motion for Sanctions. Defendants 

Ryan Monahan and Honest Mattress Reviews, LLC shall jointly pay one half of those fees and 

costs, and GhostBed, Inc. shall pay the other half. The court will also issue an adverse jury 

instruction if deemed appropriate when this case goes to trial. 
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CONCLUSION  

For the foregoing reasons, Defendant GhostBed's counterclaims are hereby stricken and 

sanctions are awarded for Plaintiffs' reasonable attorneys' fees and costs in pursuing its second 

Motion for Preliminary Injunction and Motion for Sanctions, and an adverse jury instruction 

shall be given if deemed appropriate at the time of trial. 

DATED this 9th day of February, 2018. 

BY THE COURT: 

15.4.44.& A*.■ww" 

Dee Benson 
United States District Judge 
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INTERNATIONAL, INC. AND STEVE W. 
SANSON, 
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Appellant,    
   

vs.   
   
MARSHAL S. WILLICK AND WILLICK 
LAW GROUP, 
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RESPONDENT’S OPPOSITION 
TO “MOTION OF THE REPORTERS COMMITTEE FOR 

FREEDOM OF THE PRESS AND NEVADA PRESS ASSOCIATION 
FOR LEAVE TO FILE AMICI CURIAE BRIEF IN SUPPORT OF 

PETITIONERS” 
 
 
I. INTRODUCTION 

 The Motion is an attempted fraud on the Court, by one of Sanson’s lawyers, 

attempting to file a second brief on Sanson’s behalf.  It should be denied.  

Sanctions are warranted. 

II. OPPOSITION 

A. Leave Should Not Be Granted Because the Motion Is False on its 
Face and it Does Not Comply with NRAP 29(c) 
 

First, this Court does not require outside help in determining the appropriate 

standard of review.  Mr. Sanson is capable of addressing the standard of review in 
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his Reply Brief.  Because the amici brief will not be useful, the motion should be 

denied.1 

More to the point, Mr. Randazza presents a motion to allow filing of an 

Amici Curiae Brief by claiming that it is “In Support of Neither Party.”  This 

representation was knowingly false when made.  From the onset of this case, Mr. 

Randazza has been working with Sanson and his brief is an attempted “second bite 

at the apple” for Sanson. As Sanson’s ally, Randazza merely seeks to extend the 

length of Sanson’s briefs.  However, “[s]uch amicus briefs should not be 

allowed.”2 

When this litigation began, Respondent did research for attorneys claiming 

to be informed as to “anti-SLAPP” cases and contacted Mr. Randazza.  On January 

25, 2017, he responded to our inquiries, stating “I am indeed out of town on an 

11th circuit mission.  I may also have a conflict. But I will get back to you on that.”  

He subsequently confirmed the conflict since he was working for Sanson. 

That Mr. Randazza was working for Sanson was confirmed by Alex 

Ghibaudo, attorney for multiple defendant parties in the underlying action, when 

he “advised that Mark Randazza of the Randazza Legal Group has agreed to assist 

                                                 
1  3B C.J.S. Amicus Curiae § 3 (“The court may grant or refuse leave 

according to whether it deems the proffered information timely, useful, or 
otherwise.”) 

2  Ryan v. Commodity Futures Trading Comm’n, 125 F.3d 1062, 1063 (7th Cir. 
1997) 
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in the preparation, filing, and argument concerning the Special Motion to 

Dismiss.”1 

Randazza is no “neutral.”  He has been one of Sanson’s attorneys for more 

than a year.  His failure to inform this Court of that fact is sanctionable. 

Even if Randazza were “neutral,” his motion fails to meet the requirements 

of NRCP 29(c), which states that “[a] motion for leave to file an amicus brief shall 

be accompanied by the proposed brief.” The motion filed with this Court 

references an “attached brief,” but fails to actually include the attachment. For that 

reason alone, Randazza’s motion must be denied.  

B. Collusion 

 Mr. Randazza collaborated with Sanson counsel Anat Levy before filing his 

motion.  Knowing that NRAP 29(f) normally forbids application for filing an 

amicus brief beyond a week after the opening brief was filed, once she saw the 

Answering Brief Ms. Levy requested an extension of time to file her reply brief—

for the purpose of delay until Mr. Randazza’s motion could be filed and heard. 

C. Sanctions 

 This Court has repeatedly and forcefully stated that “statements [that are] not 

truthful . . . are not subject to First Amendment protection.”2 Sanson and his 

                                                 
1  See email from Alex B. Ghibaudo, Esq., dated February 17, 2017, attached 

hereto as Exhibit A. 
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lawyers know this and are seeking by means both within the litigation and extra-

judicially, to find some way of altering this Court’s review of their actions.  That 

was the reason for Sanson’s attempts to reach Justice Cherry personally, and that is 

the reason for Mr. Randazza’s motion without admitting that he has been a Sanson 

lawyer for the past year. 

 All of those actions are reprehensible and deserving of sanctions under 

NRAP 38 for Sanson having “processed” his appeal “in a frivolous manner.”  Mr. 

Randazza has established that he has no problem making false representations of 

fact to courts, having recently been found to have made multiple false 

representations of fact while deliberately falsifying the relationship between parties 

in federal litigation in Utah.3 

III. CONCLUSION 

Mr. Randazza is falsely claiming to be neutral while having worked for 

Sanson for over a year.  Ms. Levy has actively colluded by trying to get extensions 

to filing the reply brief for the actual purpose of facilitating his filings.  

                                                                                                                                                             
2  Discipline of Hafter, No. 71744 (Unpublished Order of Suspension, Nov. 

17, 2017), citing Standing Comm. On Discipline of U.S. Dist. Court for Cent. Dist. 
Of Cal. v. Yagman, 55 F.3d 1430, 1438-39 (9th Cir. 1995) (holding that a 
statement of opinion is not protected by the First Amendment either if it is based 
on disclosed facts that are untrue or if it is based on implied undisclosed facts, but 
the speaker has no factual basis for he stated opinion) 

3  See generally Purple Innovation, LLC v. Honest Reviews, LLC, No. 2:17-
CV-138-DB, 2018 WL 840035 (D. Utah Feb. 12, 2018), attached hereto as Exhibit 
B. 
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The Motion fails for failure to attach the proposed Amici Curiae Brief as 

mandated by NRAP 29(c). This Court does not need outside help in determining 

the appropriate standard of review.  The pending motion seeking to file an amicus 

brief should be denied, and Sanson, and attorneys Levy and Randazza, should be 

individually and collectively sanctioned for attempted fraud on this Court. 

      Respectfully submitted, 
 
      THE ABRAMS & MAYO LAW FIRM 
 
 
      /s/ Jennifer V. Abrams, Esq.                     _ 

Jennifer V. Abrams, Esq. 
Nevada State Bar Number: 7575 
6252 South Rainbow Boulevard, Suite 100 
Las Vegas, Nevada 89118 
Phone: (702) 222-4021 
Attorney for Respondents 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of THE ABRAMS 

& MAYO LAW FIRM and that on this 6th day of March, 2018, documents 

entitled Respondent’s Opposition to Appellant’s “Motion of the Reporters 

Committee for Freedom of the Press and Nevada Press Association for Leave 

to File Amici Curiae Brief in Support of Petitioners” were filed electronically 

with the Clerk of the Nevada Supreme Court, and therefore electronic service 

was made in accordance with the master service list as follows, to the 

attorney’s listed below: 

Anat Levy, Esq. 
Anat Levy and Associates, P.C. 

5841 E. Charleston Blvd., #230-421 
Las Vegas, Nevada 89142 

Attorney for Appellants 
 

Marc J. Randazza, Esq. 
Randazza Legal Group, PLLC 

4035 S. El Capitan Way 
Las Vegas, Nevada 89147 
Counsel for Amici Curiae 

 
 

_               /s/ David J. Schoen, IV, ACP                _                                                                                   
An Employee of THE ABRAMS & MAYO LAW FIRM 
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