IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Apr 10 2018 08:01 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

ALFRED C. HARVEY,

Appellant,
Case No. 72829
V8.

THE STATE OF NEVADA,

Respondent.

APPELLANT’S MOTION SEEKING STAY OF PROCEEDINGS
PENDING RESOLUTION OF DISTRICT COURT MOTIONS OR
MOTION FOR AN EXTENSION OF TIME TO FILE OPENING
BRIEF

Comes Now Appellant ALFRED C. HARVEY, by and through
Chief Deputy Public Defender SHARON G. DICKINSON, and pursuant to
NRAP 27 moves for a stay of proceedings until district court decides
motions filed on April 5, 2018: (1) Motion to Reconstruct the Record and
(2) Motion for a New Trial and Evidentiary hea_r’ihjg. Altematively, Alfred
seeks a (75) day extension of time to file the Opening Brief, from Monday

April 9, 2018, through and including June 23, 2018. Motion is based on

st

Docket 72829 Document 2018-13583




Points and Autho_riti_e‘_s, 'Exhibi_'t_‘s, Affidavits, Declardtion, and documents on
file in this case.
DATED this 9 day of April, 2018.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER
By /s/ Sharon G. Dickinson
SHARON G. DICKINSON, #3710
Chief Deputy Public Defender
309 So. Third Street, Suite #226
Las Vegas, Nevada 89155-2610
(702) 455-4685




POINTS AND AUTHORITIES
L_FACTS

Alfred Harvey filed a timely notice of appeal on April 10, 2017,
appealing from a jury verdict for the crime of -robbery;_.

During the appellate process, on November 15, 2017, Appellate
Counsel discovered a jury note within the court exhibits that was not
discussed on the record. The jury note said: “Can we have elaboration on
the definition by means of fotce or violence or fear of injury. Michelle
Moline.” Exkibit 4. At the top of the note, was a typed response: “The
Court is not at liberty to supplement the evidence.” Exhibit 4.

Appellate Counsel immediately contacted the trial attornéys and

learned that neither had any knowledge of the note. Exhibits B and C.

While in the process of investigating the note and the reasons why the trial
attorneys never saw the jury note, another attorney substituted in on behalf
of Alfred Harvey that same day - November 15, 2017. Exhibit D.

On or about February 14, 2018, the Public Defender’s Office was
reassigned to represent Alfred Harvey when his prior counsel withdrew,
Exhibit E. On February 21, 2018, this Court re-instated briefing, ordering

the Opening Brief due today, April 9,2018.

i

Ms. Spells’ references to exhibits are the exhibits in the motions.
Exhibit C in her affidavit is actually Exhibit A in this motion.




. Appellate Counsel was re-assigned Alfred’s appeal on March 5, 2018.
Exhibit F. Appellate Counsel could not continue her investigation into the
jury note matter without further discussing the note with Mr. Harvey’s lead
trial attorney, Jasmine Spells. However, Ms. Spells was on FMLA leave the
beginning of December 2017 until March 26, 2018.

Uponi Ms. Spélls return to the office, Appellate Counsel consulted
with her, obtained futther information and her affidavit, and filed two.
motions: (1) Motion For a New Trial and Request for an Evidentiary
Hearing and (2) Metion to Reconstruct the Record. Exhkibit G and H
(motions without exhibits).

Although the hearing on these motions i§ curtently scheduled for
April 16, 2018, it is unlikely the motions will be heard on that day because
the: motions request an evidentiary hearing before the trial judge who is in
senior status. Also, the prosecutor has contacted Alfred Harvey’s attorneys
seeking a-continuance, Exhibit I.

LAW AND ARGUMENT

A. Motion to Reconstruct the Record.
The record in this case contains no information as to what occurted
with the jury note. Alfred Harvey’strial attorneys have no knowledge of the

jury note or the process undertaken to give a typed message to the jury.




After speaking with both trial attoineys, Mr. Harvey filed a NRAP
10(c) motion with the district court seeking reconstruction of the record to
include the process the court used when receivingthe jury note. NRAP 10

(¢) provides:

if any difference arises as to whether the trial
court record truly discloses what occurred in
the district court, the difference shall be
submitted to and settled by that court and the trial -
court record made to conform to the truth.
(Empbhasis added)

Accordingly, Mr. Harvey must bring his request to reconstruct the record to

the district court.

If an objection, argument, e.xﬁib_it‘, or off the record discussion is not
recorded or not made part of the record, the Nevada Supreme Court allows
for reconstruction of the record. See Lopez v. State, 105 Nev. 68, 769 P.2d.
1276 (1989) (reconstruction when a portion of the testimony was missing).
Recorstruction not only applies to what is said during the trial but may also
be used to describe what was viewed in the courtroom. Philips v. State, 105
Nev. 631, 782 P.2d 381 (1989)(court suggested appellate counsel could put
together a statement regarding the race of the prospective jurors when there
was afl issue regarding a Bafson claim but the record did not include any

reference to the race of the prospective jurors). Additionally, the trial record




could be modified or corrected when inaccuracies exist. Ouangbengboune
v. State, 220 P.3d 1122 (Nev. 2009)(interpreter’s translations of defendant’s

testimony were corrected during the appellate process).

How the trial court responded to the jury note is impertant because:
[Wlhere a jury’s question during deliberations suggests confusion or lack of
understanding of a significant element of the applicable law, the court has a
duty to give additional instructions on the law to. adequately clarify the
jury’s doubt or confusion.” Gonzales v. State, 366 P.3d 680, 682 (Nev.
2015). Additionally, a bailiff’s improper ex parte contact with the jury after
receiving a jury note may also be newly discovered evidence warranting a
new trial. Lamb v. Stadte, 127 Nev. 26, 43-46 (2011) and a violation of NRS
175,391 and NRS 175.451.

In Manning v. State, 348 P.3d 1015 (Ney. 2015), the Nevada Supreme
Court found constitutional error violating due process when a trial court
failed to notify and seek input from the parties after receiving a note from
the jury that it was deadlocked. The Manning Court held:

[W]e believe that due process gives a defendant the right. to be

present when a judge communicates to the jury (whether

directly or via his or her marshal or other staff). A defendant

also has the right to have his or her attorney present to. provide

input in crafting the court’s respense to a jury’s inquiry.
Accordingly, we hold that the court violates a defendant’s due




process rights when it fails to notify and confer with the patties

after receiving a note from the jury... Id. af 1019.

While the Manning Court found the. error harmless beyond a reasonable
doubt, it is unclear if this Court would come to the same conelusion in this
case. Therefore, what occurred when the trial court received the jury note is
important for appellate review.

B. Motion for a New Trial.

NRS 176.515(3) allows the district court to hear a motion for a new trial if
the motion is based on newly discovered evidence and filed within two years after.
either the verdict or finding of guilt. Although Alfred Harvey’s case is on appeal
at this time, the district court has the authority to hear a motion for a new trial
based on newly discovered evidence evenﬂ I‘ihoug_h an appeal is pending in the
Nevada Supreme Court. Vestv. State, 120 Nev. 669 (2004).

Juror misconduet or court errors involving jury notes discovered after the
jury verdict are within the definition of newly discovered evidence under NRS
176.515(3). In Brioady v. State, 396 P.3d 822, 824 (Nev. 201 7). reh'g denied
(Oct. 2, 2017), the Nevada Supreme Court found juror miscoriduct discovered
more than 7 days after verdict was newly discovered evidence falling within the
imbrella of a NRS 176.515(3) motion for a new trial. In Brioady, a juror failed to
answer truthfully when asked if she had_ ever been a victim of a crime, hiding the

fact she was a victim of childhood sexual abuse. Her response was important




because the charges were lewdness with a_minor. -On appeal, the Brioady Court
held the trial court abused its discretion by not granting a new trial because the
juror would likely have been excused for cause if she had answered truthfully or
the Defense would have removed her with a peremptory challenge.

A bailiff's impraper ex parte contact with the jury after receiving a jury
note may also be -n‘ewljx discovered _e_vidence warranting a new frial. Lamb v.
State, 127 Nev. 26, 43-46(2011). In Lamb, the trial judge left for the day, leaving
the bailiff and another judge to handle the deliberating jury. When the jury senta
note, the bailiff did not inform anyone, taking it upon himself to respond by telling
the jurors to read the jury instructions. The bailiff’s actions were in direct
violation of NRS 175.391 and NRS 175.451. Defense learned of the bailiff’s
actions during the penalty hearing of the case and moved for a new trial. Thé"'tr_ial
court held an evidentiary hearing and denied the motion, finding the ex parte
communication to be innocuous and not likely to impact the jury deliberations.

In Manning v. State, 348 P.3d 1015 (Nev. 2015), the Nevada Supreme
Court found constitutional error violating due process when a trial court failed to
notify and seek input from the parties after recelving a note from the jury that it
was deadlocked. However, the Manning Court found the erfor harmless beyond a
reasonable doubt because the trial court did not give the jury any legal instructions
and merely excused them for the day, telling them to return the next day for
further deliberations. The Manning Court found the trial court did not abuse its

discretion in denying the motion for a new trial.




Accordingly, the finding of the jury note is newly discovered evidence
within the definition of NRS 176.515(3) and Alfred Harvey’s filing of a new trial
meritorious.

Also, if the district court does not grant Alfred Harvey's motion for a new
trial, he will directly appeal that order putsuant to NRS 177.015(1)b) and
seek to consolidate the decision with the case at bar. See, e. g.. Meegan v.
State, 114 Nev. 1150 (1998) (consolidation of an appeal from a conviction
for first-degree murder pursuant to a jury verdict and an appeal from a
district court order denying defendant’s motion for a new trial in the same
case), abrogated on other grounds, Vanisi v. State, 117 Nev. 330 (2001).
Consolidating the appeals would expedite the appellate process by using a
single appendix, making it more efficient for' this Court to decide both
appeals at once.

C. Motion for an Extension.

If the Court is unwilling to stay the appellate proeess in this case,
Alfred asks for a 75 day extension to complete his motion practice in district
court, allowing him time to reconstruct the record. Alfred needs time to
obtain the transcripts from the hearings of his motions to place in his

appendix.




CONCLUSION

In view of the above, Alfred Harvey asks this Court to grant a stay of
his appeal pending the resolution of his district court motions. Alternatively,
he asks for a 75 day extension to file the Opening Brief.

DATED this 9 day of April, 2018.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER
By  /s/Sharon G. Dickinson
SHARON G. DICKINSON, #3710
Chief Deputy Publi¢ Defender
309 So. Third Street, Suite #226
Las Vegas, Nevada 89155-2610
(702) 455-4685
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CERTIFICATE OF SERVICE

I hereby c:er'ti'fy' that this document was. filed el_ectr_onically with
the Nevada Supreme Court on the 9 day of April, 2018. Electronic Service
of the foregoing document shall be made in ac¢cordance with the Master
Service List as follows:

ADAMLAXALT SHARON G. DICKINSON
'STEVEN S. OWENS HOWARD S. BROOKS

I further certify that I served a copy of this document by
mailing a true and correct copy thereof, postage pre-paid, addressed to:

ALFRED HARVEY

NDOC No. 1174900

¢/o Southern Desert Correctional Center
P.O. Box 208

Indian Springs, NV 89018

BY /s/ Carrie M. Connolly
Employee, Clark County Public
Defender’s Office
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EXHIBIT A




The Court is not at liberty to supplement the
evidence.
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"Twas theTead attomey forMr. Harvey’s t;iﬂ.,

AFFIDAVIE
TASMLY D. SPELL3 maies the following declaration:
1. 1amapatoiney duly licensed 16 practice law in'thie State of Nevaday ] am.a
Cﬁigf]')cp_uty' Public ::Dg:-ferrd}df:e__zgﬁgneci"to._rh_aliﬁlei{he_a-c_as_e of State of Nevada:v. A}ﬁed C. Harvey,
2. The criminal progecution- of Stafe-of Nevada. v Alfred € Hervey, case #C-
16-314260-1, wasin.the Eighth Judicial Disttict Court Elatk County, Nevada, which s gourt of

vagord i this State. The Defendant, Alfred C. Hafvey, was-accused:and chatged with the offense

| of robbery with-a déadly weaps, The‘-i'.*i‘?r}* foumd ME. Harvey puslty of robbery:

3 After ~f§’[__i:ﬁ'g,_.-a notice-of appéal, Appellate counigel informed me thatthejury
foreman. swbmitied 8 quéstion duiing deliberations, askii‘zg for gn Elabotation on.the definition of
“by means of forée arvielence or fear ofinj Qr.y”':'du'f‘-ing.-juty'de_liﬁémtio'ns,--E'ﬁi);';ﬁi't.- e

4. 1 was nat informed- of this guiegtion diing the “wyial, .ggppelra_te Soungel.
‘notifled me of the question afiér-verdict and sentencing,

5. Upon irfonmation.and belief, Appellate couns¥l discovered the jury-question
iri-the district oot evidenge i?'ault,._l'g'_ﬁiel:ieds. as‘g-court exhibit:,

6. Counsel belisves Lol thiS'-'qpcsti'Dn'.is very---si_g;hi-ﬁcaﬁt_- becanse the, question.

goésto the very. cmxofthe dafens:@mﬂ: the g&féndan{ did not Have @ Weapon and"'th,_t_itf.‘r"hql" Suite

did not. prove-robbery boyond & réasoridble doubt betaiise there was rio faree, violence or fear of

infury.

T Had. Tbeen awure- of this question during jury ‘deliberations, 1 would: have

done.a _.n‘umb‘br_‘-of.thihgs-.; JT-would have objected ta:the court rgspbngliigglf_}__iétj the evideneé. eould not

'-'ﬁe‘"-.'sgppic_men_t'edrf See Bxhibit:C; because the jury question did not-ask for a pluyback/readback or

for additidhal evidence: The jury-question asked for elarificatior on a.pointof law.

3. Specificafiy, I would have requested that the Court direct the jury 10 jury
iristructions 6, 11 andlexhib1tHiugr;nﬁwcﬁqns 6 and 11 instiuet thg_‘jqr}.'-’that-'{orcé:oi'-'fc'e_:_'i-'
“st be Hised to Eit,h:ef: (1) 6btain or retain possessjon ofdaken property, (2) prevent or overcome
-resistance to --th‘t:"t’akixjg"ﬂf‘pro_per@y; or (3) to-facilitate escape with the propeity.” Jury instruction

15 further -ingtructs the jlry that iz order for thers to be a rtobibery, “the tgking st b
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accomplished by force ar fnfimidation” These Instructions are importaiit becatise they direct the

| .‘_'WY to focus on cxamples of foree and fear-and how/when forge or féar svas-used atall

% T e e ruc, 123, Exhibit KL Dalso-would have slso requested

fhie .Court sipplement tho jury insteuetion packet. with the:jury-instructiors contained on. pages 7

Il and 10 of the Proposed Juey Instructions Not Used at Trial. Exhibit I The instruction on page 7

{ reninds the jury. that-the Stafe has the burden of prodf and again details the-three ways In whick

foree orfear must be used for a.rabhery to be commited. The instruetion on page 10 js-a lesstr

Jostruerion’ which hifoiths the futy thatdf they arenot cotivinged beyond.a reasonable doubt that &

tebbery becurred, then. they may find the defendant guilty of the Tesser iricluded offense.of petit
laroeny.

10, 1 Would have also request ihat thé oouft give the jury the Crane jury

Jinstruction Exhibit I wfcliissinots Wis: jufsolow to-proceed when there e two -

interpretations; one pointingfo guilf and 16 Crane ¥ State 88 Nev. 684, 504.P.3d 12 {1972).
Given the jury’s question, ifs arguable the:jury. fotinid twio reasonable fnteipretations of the facts of
the case.

11,  Additionaily, T would Bhave requested that the Court sive 6 tegal

“definitions. of Torce, Tear and vielence as defined in Black’s Law Dictionary,. as these. tetris - afe

legal totins, “which are to: counsel’s knowlidge are ot defined by Nevada. statutes, Specifically

thigse-definitions ave:

Aétugl forees forge onsisting fh.physical act, esp. 4 violenit 4t direcrad ajzainst 4
vietim.

Fear. tho sttong, :El'egat-i-f‘i"*f?-“fﬁﬂé tliat -a ‘Person expéfiences, when anticipatiog
danger or harm.

Violerce- the use, of physical, force, dsw, Agcompanied by fury, vehemence; or
oufrage; especially physical force unlawfidly exercised with the fieritto harm.,
Blask’s Eaw Dictionary (6 ed. 2014), These definifions directly answet the jiry’s question. Jury

instruction 33, which the courf gave infornied the;juty ihatishould they have 8 quéstion, the

information sought viould be:given.
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12. 1 was informed of the jury question on or sbout Jate November, 2018,

Coutisel was out ofthe office ffom tarly December 2017 to the end of March 2018. | reviewed the

{i instant case. and prepared this affidavit upon'my return.

13. [ declare under pénslty of petjliry that the foregoing is- true -and. correct.

(NRS 53.043).
EXECUTED this 3" day of April, 2018,

County of Clark
_State of Nevada
'SUBSCRIBED and SWORN to before me o KONIEJ
this ﬁ*"l% day: of Aprily. 2018. { AH?{%E&%N

. STATE OF NEVADA

| o o Wy Ccméen&pﬁh G- 1433

SRR MOME
'NCXTARY PUBLIC
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b AFFIDAVIT
2 KELLEY JONES makes the following declatation:
3l 1. T am-an attornéy duly licetised to practice Jaw in the State of Nevada;.f arn 4
4 i Deputy Public Defender who assistid in-Teptesenting the Defondunt iti the instant matter.
-5 | 2 The erimifal prosecution of State §f Nevada v. -Alfred C. Harvey, case #C-
6 [ 16-314260-1, was i the Bighth Judicial District Coutt, Clark: (‘ch'i_un_i_y_,.NBvadh, which 18 a cowrt of
7 || record in-this State. The Defendant, Alfred; C; Harvey, was acevsed and charged with the:offénse
8 || of rabbery with & deadly weapon,
e 3. Twasinformed a jury qyesﬁfon'Was__.Toca_te'tT in the post-conviction file. The
10 1| juior’s question asked For-claboration of “by means of foree or fear of injury.”
11 | 4, To-my knowledge, this question was:never presented to the defense,
12 T declare under penalty .of petjury that thie foregoing is thue and eorreet. -(NRS
13 | 53.045).
14 EXECUTED “this @jﬁhay of Dccember 2017.
15 f
16 ?Q“‘“W\\gﬁ RN\
Gl = TESRETR NRunbh
18 0 SURSCRIBED ind SWORN (0 biforeme
- 11115
20 T IR NE KA VANGE.
2 R
22 | 7 ) M%ﬁéﬁﬂ%]o 2015
24, "
25
26 .
27 <
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ALFRED €, HARVEY, Electronically Filed
appellant,
¥5.

THE STATE OF HEVADA,

kRespandent..

APPELLANT’S NRAP 46 (a) (2) NOTICE OF SUBSTITUTION OF COUNSEL AND REQUEST FOR

EXENSION OF TIME TO FILE OPENING BRIEF

COMES. NOW the Appellant, ALFRED C. HARVEY, and hereliy Substitutes

TIMOTHY R. TREFFINGER; ESQ., Bax #12877, as attorney of record who will

nandle ‘the appeal im this matter, in the place and stead of prigr counsel,

the Clark County Public Defendexr’s Office. This notice is filed puzsuant

to- NRAF 46{a) (2} -and requests the Court add-Timothy'R. Traffinger, as

atrorney of :eco:d fb:'th@-abDV91EntitlEd-C&SE.
Additionally, the-ﬁppellaht':equescs_a-fprby-five (45) day extension Lo

the tifie permitted to file the opening brief, as it is due on even date and
no brief has beéen filed.

‘DATED this 15" day of HNovember, 2017
F
U ;7%

ALFRED (. HARVEY, Appellant.

I hereby accept the above-referenced Substitution.

Tinothy R. rreffingez, Esq:
Nevada Bar Ho- 12877

LAW OFFICE OF TIMOTHY TRESFTINGER
1148 &, Maryland Parkway

Lag vegas, NV 89104

702-333-5594
AtrorneyTreffinger@gmail COR

/e

Nov 15 2017 -03:44 p.m.
| Elizabeth A. Brown
Case No. 72829 Clerk of Supreme Court

Docket 7282@05?]’%1&?%?0* -384419
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CCERYTIFICATE OF SERVICH
I horeby. corlify Lhat Uris tocttinenil, wag £ Lol c el i el by wal gy thie

Hevadd Suptome Loueh on Lhe 1" akiy of Howvemlwer, S Pdereet prmie Neegieds of
the foregoing document dhall e macde Lo socordanin: with e Mazibrn Depsben
List as [ollows:
CATHERLNE CORTEZ MASYO
STEVEN 5. OWENS
SHAKOH G. leKSON
TIMOTHY R, TREFFINGER
HOWARD S, BRODKS.

I further cerLily Lhalt L sorved a copy ol Lhls document by malling .
true and correéét copy thereof, postage prepaid, addressod Lo
Alfred C. Harvey
NDOT. Mo, 1174800 o
¢c/o High Degexl Stale lPrzison
P.O. Box 650
indian Springs, NV 83018

By: . _/w/ Timothy W. trelfinger, Budi_.
T T TLAW ORELCE OF TLMOTUY R. TREFFLNGEY

lr

1

Scanned by CamScanner




EXHIBIT E




EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT

'REGIONAL JUSTICE CENTER Electronically Filed
200 LEWIS AVENUE, 3* £l Feb 16 2018 08:12 a.m.
LAS VEGAS, NEVADA 851551160 Flizabeth A. Brown
(702) 6714554 Clerk of Supreme Court
Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Gourt Acting Court Division Administralor

February 16,2018

Elizabeth A. Brown

Clerk of the Court

201 South Carson Street, Suité 201
Carson City, Nevada 89701-4702

RE: STATE OF NEVADA vs. ALFRED ITARVEY
S.C. CASE: 72829
D.C. CASE: C-16-314260-1

Dear Ms. Brown:

Pursuant. to your Order Granting Motion to Withdraw and Remanding to Secure Counsel, dated January

25, 2018, enclosed is a copy of the District Court minute order from the February 14, 20] 8 hearing in
‘which the Public Defender's Office was confirmed as counsel in the above reférenced case. If you have
any questions regarding this matter, please do not hesitate to contact nie at (702) 671-0512.

Sincerely,

‘STEVEN D. GRIERSON, CLERK OF THE COURT

Heather U ngermann, Deputy Clerk

Docket 72829 Document 2018-06413




C-16-314260-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Telony/Gross Misdemeanor COURT MINUTES February 14, 2018
C-16-314260-1 Stale of Nevada

Vs |

Alred Harvey
February 14, 2018 8:00 AM Status Check:  Confirmation of Public Defender as

Appellate Counsci
HEARD BY: Smith, Douglas E. COURTROOM: RJC Courtroom 118
COURT CLERK: Carol Donahoo
RECORDER: Gina Villani
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Vivian Luong, Dep DA, present.on behalf of the State and Kelli DeVaney-Sauter, Dep PD, present
on behalf of Deft. Harvey, who is not present. Deft. is incarcerated in the Nevada Department of
Corrections (NDC).
This is the time set for the Status Check on Confirmation of Public Defender as Appellate Counsel.
Ms. DeVaney-Sauter advised that the Public Defender's office performed a conflict check and 1t
appears there are none; therefore, they-can CONFIRM as Appeltate Counsel at this time. COURT SO
NOTFED.

NDC

PRINT DATE:  02/15/2018 Page1 0f 1 Miiutes Date:  February 14,2018
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ALFRED C. HARVEY,
- Electronically Filed
Appellant, o %ar%%t 018 08:10 a.n
e ~ase Yy 7 A. Brown

Clerk of Supreme Coul
o _ E-File
THE STATE OF NEVADA,

Respondent.

APPELLANT’S NRAP 46(a)(2) NOTICE

COMES NOW Appellant; ALFRED. C. HARVEY, by and through
the Clark County Public Defender’s Office, and adds Chief Deputy SHARON G|
DICKINSON, Bar #3710, as attorney -of record who will handle the appeal in this
matter. This Notice is filed pursuant to NRAP 46(a)(2) and requests Court add
Sharon G. Dickinson-as an dttorney of record in the above entitled case.

DATED this 2 day of March, 2018.

PHILIP J. KOHN' | |
CLARK COUNTY PUBLIC DEFENDER

By: /s/ Sharon G._Dickinson
~ SHARON G. DICKINSON, #3710
Deputy Public Defender
309 So. Third Street, Suite #226
Lias Vegas, Nevada 89155-2610
(702) 455-4685

1 Docket 72829 Documerit 2018-08438
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follows:
ADAM LAXALT | SHARON G. DICKINSON
STEVEN S. OWENS HOWARD S. BR_OOKS_

true and cofrect copy thereof, postage pre-paid, addressed to:

CERTIFICATE OF SERVICE

I hereby certify that this document was filed electronically with the
Nevada Supreme Court on the 2™ day of March, 2018. Electronic Service of thd

foregoing document shall be made in accordance with the Master Service List as

I further certify that I served a copy of this document by mailing a

ALFRED C. HARVEY

NDOC No. 1174900

¢/o Southern Desert Correctional Center
P.O. Box 208

Indian Springs, NV 89070

BY/s/ Carrie M. -Coﬂn‘oﬂy .
Employee, Clark County Public
Defender’s Office
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Electronically Filed

4/5/2018 9:52 AM
Steven D. Grierson
CLERK OF THE COUR],

MOT s

PHILI? J, KOHN, PUBLIC DEFENDER

NEVADA BAR NO. 0556

SHARON G. DICKINSON, CHIEF DEPUTY PUBLIC. DEFENDER

NEVADA BAR NO. 3710

JASMIN D. SPELLS, DEPUTY PUBLIC DEFENDER

NEVADA BAR NO. 11635

PUBLIC DEFENDERS OFF ICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4588
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DISTRICT COURT
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THE STATE OF NEVADA, )
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| ALFRED C. HARVEY o DATE: 04/16/18
':Defenda,_nt, TIME; 8:00 AM
DEFENDANT'S MOTION TO RECONSTRUCT THE RECORD AND
MOTION ASKING TRIAL JUBGE TO MAKE
ADECISION IN THIS MATTER
COMES NOW, the Defendant, Alfred Harvey, by and through his

attorneys, JASMIN SPELLS and -s:fS{ARON G, DICKINSON, Deputy Public

Defenders, and respectfully moves this Honorable court to direct this motion be

heard by the trial judge, Judge Bixler, to reconstruct the record regarding the jury

note found in the District Court Evidence 'Vault. This Motion is made and based




upon zil the ‘papers and ='vec: - file -2rein, the attached Declarations of

Counsel, and oral argument at the time.set for hearing this Motion,

DATED this S dayof April, 2018,

PHILIP J. KOHN _
CLARK COUNTY PUBLIC DEFENDER

By: /s/ Sharon (. _Dickinson

SHARON G. DICKINSON, #3710
Chief Deputy Public Defender

~ PHILIP L. KOHN
“ 0 plead IEARK COUNTY PUBLIC DEFENDER

By:._/s/ Jasmin D. Spells
JASMIN D, SPELLS, #11635
Chief Deputy Public Defender
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On November 18, 2016, the jury returned a guilty verdict against Alfred
Harvey for the crime of robbery. Exhibit 4. TheJudgment of Conviction was filed
on March 17, 2017, Exhibit B, Alfred filed a ndti'cé_;'df_-'appe'ai on April 10,2017,

During the -appellate process, on November 15, 2017, Appellate Counsel
discovered a. Jury note within the court exhibits thdat was ot __diS'Cussed on the
record. Exhibit F. Thejury nninnaid “Can we have elaboration on the definition
by means of foree or vielence or fear pf injugy. Michelle Moline,” Exhibir C. At
the top af ﬂle note, was 4 _ﬁyp;ejd_ Tesporise; “The Court is not at liberty to
supplement the evidence.” Exhibit C.

Appellate Counsel contacted the trial attorrieys and learned that néither had

any knowledge of the note. Exhibits D and E. While in the process of investigating:
the note and the reasons why the trial attorneys never saw the jury note, another
- [ 303

attorney substituted in ot behalf of Alfred Harvey. Exhibit E

On orabout February 21, 2018, the Public Defender’s Office. was reassigned

16 represent A‘l-f_red__ Harvey when his p_ri'ﬁr counsel withdrew. Exhibit F. The lead

trial attorney, Jasmine Spells was out of the office until March 26, 2018. Upon her
return to the.office, this motion was put togethei for couit’s consideratiort. Exhibit

E
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RECONSTRUCTION OR CLARIFICATION OF THE
RECORD.

District. Courts it ey se ¢ . *hliz _urts of record. NRS 1.020; NRS
1.090. Based on this mandate, at a criminal trial, the court reporter or récorder
shall “take down” or record “,..all.the. testimony, the objeetions made, the rulings
of the court, 'thé-,@){ceptian'si taken...” NRS 3.320, NRS 3:380. ABA standards note
that: “The trial judge has the duty to se¢ that the reporter makes a true, complete,

and accurate record of all the p:c;_c—:‘eed‘ings;r”' ABA Standards for Criminal Justice;

‘Special Functions of the: Trial Judge, Standard 6-17 (3" Ed, 2000).

A Nevada are pul . e e
The: importance of making an accurate record ensures that justice is provided.

for a.deféndant on appeal.

When something is missing: from the record, the parties have an-obligation to
reconstruyct or clarify the record. If an objection ‘or argument or exhibit.1s not
recorded or not made part of the cccord or if the transeript is incomplete, the
Nevada Supreme Caourt a.l’lqw;s_ fq'r reconstruction of the record. See Lopes v. State,

105 Nev. 68, 769 P.2d 1276 (1989) (recensituction when a portion of the

‘testimony was ._rn'i'ssiing)f.- Reconstructionnot only applies to what:is said during the

trial but ‘may also be used to describe what was viewed in the courtroom.
Accordingly, in Philips v: State, 105 Nev. 631, 782 P.2d 381 (1989), the court

suggested that appellate counsel could put together a statement regarding the race
CEEL TN GO e
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of the prospective jurors when there was an issue regarding a Barson claim but the:
record did not inelide any reference to the race of the prospeciive jurors.
Additionally, in Quangbengboune v. State, 220 P.3d 1122 (Nev. 2009), the Coust
held that the trial record could be mod_iﬁ:edf or-corrected when inaccuracies in the
interpreter’s translations of the defeudant’s. testimony were verified during the
appellate process. The Quaibengboune Court held that the defendant could bring
a miotion in distriot court pursuant to NRAP 10-( ¢) to correct the record.
The basis for a.inotion for reconstruction as found within NRAP 10( ¢)

provides that:

if any difference arises as to whether the trial court

record truly discloses what occuried in the district

court, the differdhes shall be 'subimitted to and settled by

that court-and the trial court record made to conform to
the truth. (Emphasis-added)

In view of this, the district court has the authority to.reconstruct off the record
discussions Or thissing objéctions and arguments and to -:eimriffy'the_rul'fngs' in order
t to. protect Mr. Harvey’s right to due process o appeal and to ensure that- he is
given the correct standard of review on appeal.

In-this case, the trial record contains ne information om Court Exhibitl.

s | Alfred Harvey’s tiial attorneys have no knowledge of the jury note or the process

|| undeértaken to give a typed message to the jury. This information is important for

‘his direct appeal regarding the issue involving the jury note that he intends to raise.
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* Here, although the jury requested clarification on-a legal matter, the trial. . |.

court told them: “The Court is not at liberty to-supplement the evidence.” Exhibit
C. However, the content and the process of the court giving a written response are
not wi_‘thin--the record. The c_'-:onten_t..-and_jpi-‘_ocess used conflicts with NRS 175.451.

The Legislature enacted NRS 175.451 to allow the jury to receive additional
information on the law if confused. Accordingly, in Gonzales v. State, 366 P.3d
680, 682 (Nev. 2015), the Nevada Supreme Court held: [Wlhere a jury’s question
d-uringde‘l’iberatioﬁs Suggests confusion-er lack of understanding of a significant
element of the applicable-law, the court has & duty to _g'-ive- additional instructions
on the law-to.adequately clarify the jury’s doubt or-confusion.” However, no error
oceurs if the Defense does not provide the court with proffeied instructions te
clarify ‘the Jury S doubt or confuszon Jefﬁ*zes V. -State; 397 P3d 21, 28 (Nev..
2017), reh'g denied (Sept 29 2{}17) |

Additionally, a bailiff’s improper ex parte contact with the jury after
réceiving a jury neté may also be newly discovered evidence warranting a new-
trial: Lamb v. State, 127 Nev. 26, 43-46 (20113, In Lamb, the trial judge left for
the day, leaving the bailiff and another judge to handlé the del-jberatirfg_'juty.. Wheén
the jury sent a note, the bailiff did. not inform anyone; taking it upon himself to-
respond by telling the jurors to read the: Jury instructions.  The bailiff’s :actions

were in direct violation of NRS 175.391 and NRS 175:451. Defense leamed of the
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deliberations.

‘bailiffs actions during the penalty hearing of the case and moved for a new trial.

The trial court held an evidentiary hearing -and denied the motion, finding the ex

"pal"'-t‘e. communicdation to be inmocuous and not -‘l‘i_ke’l}{ to impact the Jury

v T

In Manning v. State, 348 P.3 d 1015 (Nev. 2013), the Nevada Supreme Court
found constifutional error violating due process when a trial court failed to notify
and seek ihput- from the parics wfiei “2cejving a note from the jury that it ‘was
deadlocked. The Muanning Court held:

[Wi]e believe that due process gives a deferidant the right o be present
when a judge-communicates to. the jury. (whether directly or via his or
her marshal or other staff). A defendant also has the right to have his
or her attorney present to provide input in crafting the court’s
response 1o a jury’s inquiry. Accordingly, we hold that the court
violates ‘a defendant’s due process rights when it fails to notify and
confer’ with the parties after reeeiving a note from the jury... /d at
1019;

ctier afiop .

il However, the Manning: Court found the error harmless beyond a reasonable doubt

because the trial court did not.give the jury amy legal instructions and merely

excused themi for the day, tgl“lin;fg'i them to return the next day for further
deliberations. The sMézmz’z,‘ug'Court found the trial court did not abuse its discretion

in .d_eny-ing_- the.motion for a pew trisl,




Because Alfred intends to argue that reversible error occurred by court .| .

|| instraeting the jury without oiring his attorney’s input, he §¢eks an evidentiary

hearing to reconstruct the trial record..
1L, CONCLUSION

In view of the above, Alfred Harvey asks this courtto ‘grant liismotion and

reconstruct the tecord of his trial ‘'so that he has a record as to:what occurred with

fhe-.-j'_u_r,y"not_e;.
DATED this 5 day of Apsil, 2018,

PHILIP J. KOHN .
CLARK COUNTY PUBLIC DEFENDER

By: /s/ Sharon G. Dickinson |
SHARON G. DICKINSON, #3710
Chief Deputy Public Defender

PHILTE J, KOHN
CLARK COUNTY PUBLIC DEFENDER
By:_ss7/ Jasmin D, Spells

JASMIN D. SPELLS, #116353
Chief Deputy Public Defender

Pla il v




NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office

‘will bring the-above apd: feruges . M OTIE™ on for hearing: before the Court on

{| the16th of April, 2018, at _8:00 AM

DATED this Sth day of April, 2018:

PHILIP J. KOHN o
CLARK COUNTY PUBLIC DEFENDER

By:_ /s/' Sharon G. Dickinson___
SHARON G. DICKINSON, #3710
Chief Deputy Public Defender

PHILIP J. KOHN
s L ESHOARIZ COONTY PUBLIC DEFENDER

By:_ss/ Jasmin D, Spells.
JASMIN D. SPELLS, #11635
Chief Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE
I hereby certify that service of the above and forgoing MOTION was

served ‘via electionic e-filing to the Clark Courity District Attorney’s Office at:

{| motions@clarkcountyda.com on this 5 day of April; 2018.

By: _/s/Carrie M. Connolly
-An employee of the. |
Clark County Public Defender’s Office.
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Electronically Filed 1
41512018 9:11 AM -
Steven D. Grierson

CLERK OF THE'COUg!'

4031

PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BAR NO, 0556 L
SHARON G. DICKINSON CHIEF-DEPUTY PUBLIC DEFENDER

NEVADA BAR NO. 3710

JASMIN D, SPELLS; DEPUTY PUBLIC DEFENDER
NEVADA BAR NO. 11635

PUBLIC DEFENDERS OFFICE

309 South. Thizd Street, Suite 226,

Lags Vegas, Nevada 89155

Telephom, £702) 455 4588

Facsimile; (702) 383-2849

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plajntiff, ) CASENO. C-16-314260-1
) o
v, ) DEPT.NO. VII
)
ALFRED C. HARVEY, _-- .
RED €. ; DATE: 04/16/18
Defendant, 3. TIME: 8:00 AM
3 :

 MOTIONFOR A NEW TRIAL PURSUA] NT. TONRS 176. 515
RASED ON GROUNDS Ok NEWLY DISCOVERED EVIDENGE AN OTLON
TOREVIDENTIARY HL“ ﬁiﬁmcm[- NBY TRIAL JUDGE

COMES NOW, Defendant, Alfred Hatvey, by and through Deputy. Public

- Defender, JAMIN SPELLS, and files. inis motion for a new trial pursuant fo NRS

176.515(3) based on the grounds of fewly discovered eviderice. Alfred Harvey also asks

for .an evidentiary hearig and that this motion for & new trial be decided by the trial

judge, Judge Bixler, 'Be,(;ax_is'e he m the only person who knows about the Jury note

ase Numbar C-16-314260-1
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-discussed in this motion. This:motion is based on the points and authorities attached and

on such argument as this court will entertain at a hearing on this motion.
DATED this 3-day of April, 2018.

PHILIP L KOHN |
CLARK COUNTY PUBLIC DEFENDER

By:  //Sharon G. Dickinson.
SHARON G, DICKINSON, #3710
‘Chief Depity Public Defender

PHILIPT. KOHN - |
CLARK COUNTY PUBLIC DEFENDER

By: __/fs/JasminD. Spells.
TASMIN D, SPELLS, 711635
Chief Deputy Public Defender
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POINTS AND AUTHORITIES

L
FACTS

On November 18, 2016, the jury returied a guilty verdict against Al_f_feidf Harvey
for the crime of rabbery. Exhibit A, The Judgment of Conviction was filed on March 17,
2017, Exhibit B, Alfred filed a notice of appeal on April 10,2017,

During ‘the appellate process, on November 15, 2017, Appellate. Counsel

discovered a jury note within the court exhibits that was not discussed -on the record.

Exhibit F. ‘Thejury note said: “Can we have elaboration on the definition by means of

foree or violence of fear of injury. Michelle Maline,” Exhibit C. At the top of the tiote,

‘was a typed resporise: “The Court is not at liberty to supplement the. evidence.” Exhibit

Appellate Counsel contacted. the trial atforneys and learned that neither had any

knowledge of the note. Exhibits D.and E. While in the process of vestigating the note

and the reasons why the trial attormneys never saw the juiy mote, another atfomey

substitited in on behalf of Alfred Harvey, Exhibit F. Thereafter, furfher investigation

into'the inatter ceased.

On ‘or ‘about February 21, 2018, the Public Defender’s Office was reassigned to

represent ‘Alfred Harvey when his prior counsel withdrew. Eghibir F.. The lead trial
-attorney, Jasmine Spells was ut of the office uritil March. 26, 2018. ‘Upon héer return o

1l the office, this.motion was-puttogether for court’s consideration. Exhibiz F,
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THIS COURT I1AS JURISDICTION TO GRANT THIS MOTION.
FOR A NEW TRIAL PURSUANT TO NRS 176.515 BECAUSE THE
MOTION IS FILED WITHIN THE TWO YEAR TIME LIMIT

NKS 176,515(3) allows this court to hiear a motion for:a new. trial if the riotion is

based on newly discovered évidence and within two' years :after either the verdict ‘or

finding of guilt. A‘ccordi'ngl'y;,, this court has jurisdiction t¢ decide this. motion because. it

falls within the two year time limit.

Although Alfred Harvey’s case is: on appeal at this time, the Nevada Supremie:

Court holds that thé district court hias the authority to hear a. motion fot a néw trial based

on.newly discovered evidence even though an appeal is pending in the Nevada Supremé

Court.. Pestv: State, 120 Nev.-669 {2004).

1.

A NEW TRIAL IS WARRANTED BASED ON NEWLY
DISCOVERED. EVIDENCE FOUND IN COURT RECORDS ~ JURY
QUESTION,

A. Granting a niotion for's new trial.

1.
. material to movants defense _
- such that it could not with reasonable diligence have been discovered and.

The tést for the court granting a motion for a xiew trial based on newly: discovered

evidence directs the court-to determiné if the evidence was:

newly discovered

produced for the trial
not-cuniulative .
such as to render a different result probable upon rettial

- sych that it does ot attempt only-to-contradict:a former witness or impeach or’

diseredit him; unless the witness to be impeached is so-important thata different

g
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result must follow and __ _
7, that these facts be shown by the best eviderice the cage pdmits.

MeLeniore v. State, 577 P.2d 871 (1978); NRS 176.515(3).

B. The noté was newly discovered.

As -addressed above; on November 18, 201 6, the jury returned a gailty verdict

against Al-ft&d-H&'tvéy for the crime of robbery. The jury’s note to the:trial court was
found in the court exhibits in the District Court-evidence vault on or about-November 15,
2017. Neither trial attorney: as aware of the noté prior to it being found ‘on or about
November 15, 201 7. Exhibits D and E.

Alfred Harvey brought this miotion for-a new trial as quickly as possible. The
motion. for a new trial was mot brought to {he court’s -attention .Sooner because on
November 15, 2017, Alfred hired another attoimey who substituted in, and took. over
Alfred Harvey’s cage.

The Public Defenders Office was teappointed as Alfreil’s attoriey in Febtuaty of

2018. His cutrent Appellate Attorney was reassigried his case on March 8,2017. Alfied

Harvey's.trial attorney was out of the office until March 26, 2018.- Exhibit F. Agpellate

Counsel needed. to “wait for Alfred’s Trial Attorney ‘to write an affidavit. Thus,. this

motion for a new trial is being brought in atimely manner,

¢, Jury nofég-d“iscr_wered after the v_tzr(ﬁ'é"t dre new ;_widcrice.
Juror misconduct. or court ervers involving jury notes discovered after the jury

verdict are within the definition.of newly discovered evidence urider NRS 176,515(3).
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In Brioady v. State, 396.P.3d 822, 824 (Nev, 2017), veh'g denied. (Oct. 2, 2017),

thé Nevada Supreme Couit found juror miscondiret discovered moie than 7 days after

verdict was neWwly discovered evidence Falling within the uribrella of a NRS 176.515(3)

- motion for anew trial. In Brioady, a juror failed to-answer truthfully when asked if she
‘had ever beén a, victim of a crime, 1’1_'_iding_ 11‘1@-'§fact:_-she was a. victim ofchildhood sexual

abuse, Her response was -';i'mpor_tarit beeause the charges were letwdness with'a minor. On

appeal, the Brioady Couit held the irial court abused its diseretion by not gianting a new
trial because the’ juror would likely have been excused for cause if she had answered
truthfilly or. the Defense would hiave removed her with a.peremptory challenge.

‘A bailiffs improper ex parte contact with the jury after receiving a jury note may

|| also be newly discovered evidence warranting. a new trial. Lamb v. State, 127 Ney. 26,

43-46 (2011). Tn Lamb, the tial judge left for the day, leaving the bailiff and another

judge to handle the deliberating jury. When thie jury sent a note, the bailiff'did riot inform
anyone, taking it ‘upon himself to. 'tﬁsp_ond by telling the- jurots 1o read -the.ﬁur‘j
instructions. The bailiff's actions were in-direct viclation of NRS. 175.391 and NRS
i :"?:S_.'4'5-1__.- Deferisc learnsd of the bailiff's actions during the penalty hearing of ths' case

and moved fora new trial.. The.rial court held an evidentiary hearing. and denied the

|| motion, finding the ex parte comtmnication to be inocious and not likely to impact the

jury deliberations,

In Manningv. State, 348 P3d 1015 (Nev. 2015), the Nevada Supreme Court found

constitutional error: violating due process when a-trial court failed to notify and seek input
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from the parties after receiving a note from the jury that it was deadlocked. The Manning
‘Court held:

[Wle believe that due process pives-a defendant the right ‘to be present
when .a Judge cominiunicates o the Jury (whether dlrecﬂv orvia his orhet
marshal or other stat). A defendant also has the right to' iave his or her
-attomej present to provide inputin crafting the court’s response to a ury’s
inquiry, Accordingly, we hold that the court violates: a defendant’s due

process rights when it fails 1o notify and confer with the parties after
receiving a note from the jury... /4. at 1019,

| However, the Manping Court: found the. error harmless beyond a reasonable doulbt

because the trial court did not give the jury any legal jhstructions and merelyy excuged

thein for the day, telling them fo return the next day for furthiér deliberations. The

| Manning Court found the trial court did not abuse its discretion in denying, the motion for

anew trial,
Based ofi the above; the juty note found in the District Court’s Evidenice Vault
falls within the definition of newly discoveréd evidenoe wider NRS 176.515(3) and Trial

Counsel is allowed the ‘opportunity to craft resporise:in acéordance with holding in.

Manning.

- I, _Material to miovants defense:

The jury note was material because the. question focused on the erx of Alfred
Harvey's defense;
Defense Counsel argued to the jury-in closing:

..there was no fesr, no force, or no violence. Kind of rewind, g6 back to
the interaction between Mr. Munoz, and Mr. Harvey, and we hear that Mr.
Munoz asked Mr. Harvey for the wallets. He fieely gave- them back. He's
ot screaming -at. him. He’s not pushing him. He’s not throwing those
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wallets at him. He just gave him the wallets  back.. Mr. Munoz testified
there’s no. yetling, there’s no. body contact, there’s na force or fear of
violence in that interadtion. He says 4t that point Mr. Harvey refuses to
turn back to the store...at the end. of the ddy; he's thief, not a violent
tobiber...Anid I submit to you that hefe Mr. Hatvey Is not guilty of robbery
“vithuse of a deadly weapon but he’s also not guilty of robbery hecause he
didn'tuseforeeor viglenee here’ He stole. items and retused to some back
into the store: Mr. Harveyis also not guilty of robbery.

Exibir G'at 5052,
The jury note focused on: the defense by asking: the court to elaborate on the.
definition of the words “by mans of force or violence or fear of injury” — the samé

arguiment’ Alfred Harvey’$ attorney mra_cf'e in closing. Exhibit € Aceordingly, the jury

note. was material and important-to Alfred Harvey's defense becausé Defense Counsel

|| argued Alfred did not have 4 knife-and did not use force, violeuce-or fear of injury.

E. Could.net be fonnd with reasonable diligence..

Trial court’s decision to not inform the irial attorneys about the nete is not a

common piactice in the courts. Bésausé of this uncommon: occurrence along with Jury -

Instruction 23 that told the jury the court would supplement the law if thiey were
corifased, the trial attorneys had no reason'to search fora jury rote,

Thie jury note was. found with reasonable diligence after verdict. Court exhibits
are placed in the Distijet Court evidence vault after trial. Trial Counsel does not have

direct: access 1o documents placed in the evidence in the vault, Trial Counsel had no

i reason to know trial court:communicated with jury during deliberations.
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F, Not cumulative

The trial court not discussing the jury note with the trial atlomeys is not

cumulative ofother issues at trial,

G. Would have rendered a different result probable.

The Legislature enacted NRS 175451 to allow the jury to receive -additional

information on the law if confused, Accordingly.in Gonzales v. Stare, 366 P.3d 680, 682

(Nev. 2015). the Nevada Supreme Court held: [Wlhete a jiry’s question duting

deliberations. suggests confusion or _ja_qk-bf understanding of _a.:si.—:g_r’iiﬁc;aht.el.ém’ént of the

applicable- law, the court hay a i'duf.y" to give additional instruétions -on the law to

.adé‘qUat'cl_y clarify the jury’s doubt: or confusion.” However, no -errar occurs: if the.
Deferise does not provide-the court-with proffered instructions to clarify the jury’s doubt.
or confusion. Jeffvies v: State; 397 P-3d 21, 28 (Nev. 2017), rel'g denied (Sept. 29,2017)

Here; as addressed below, a different” result would have ofeuired if” Defense

Counsel had‘:’ljbeen';a_lll'tjwed to:submit- input on the jury fote as dllowed by Jury Instruction.

23, NIRS 175.451, Gonzales, and Jeffries:

Tnitially, Defénse: Courisel would have objécted to the response, the tial gave: as
being nonr.esponsive: to the question and confusing. Exhibit £. The jury clearfy asked.for
clarification of the law and the-court’s response indicated it would not supplement the
eviderice..

Defense Counselwould have asked the tiial court give an answer because. Jury

Instruction 23-told the jury the court would respond to a question.on the Taw. Jury

Ihstruction 23 directed the jury as follows:
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Tf, during your deliberation, you should-desire to be further informed on
any point of the law...you nwst reduce your réquest to writing, signed by
the foreperson. The. officer will then fefuri you to court where the
intormation sought will be'given 19:you in the presenceé of, and after notice
to, the district attorney and the Defenddant and bis counsel. ExhibirH.

NRS 175.451 required the trial coutt:io disciss the hete with the parties.

Had tial counsel been advised by the court of the jury note, she'would have asked

the court to direct the jury fo review jury instructions 6, 11 and 12. Exhibit £ and .

|| Yoty instructions 6 and 11 told the jury that force or fear “must bg used to either: (1)

obtain, or rétain possession of taketl property, (2) prevent.or overcome resistance to the

taking. of property, or (3) to facilitate escape with the property.” Tury instruction 12
further directed the jury that in order for there 10 be a tobbery, “the taking must be
accomplished by force or intimidation.” By pointing to these instructions, the. trial court
would help the jury focus on exdamples of force and fear and how/when force orfear was
used ifat all,

Trial Counsel would also havz asked the courf 1o supplément the jury instiuctions.

Counsel Wwould have requested the;tridl court. reconsider some of the defense proposed

instructions that' were net usgd af-tfial. Exhibit I Thé défense proposed instruction or

page 7 remiiids the jury that the State has the burden of proof and again details the three
ways in which foreg or fear must be used for a-robbery to be comimitted. The proposed
instruction on page 10 is a lesser-instruction which informs the jury that if they are niot

convinced beyond a reasonable doubt that a robbery occurred, then they may find the

defendant guilty of the lesser included offense of petit larceny. Fxhibir E:

10
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Trial Coungel would havé also requested thecourt give the jury the Crane jury
ingtruction, as submitted in the Defendant’s Proposed J ury Instryetions-and Verdict Form,
which ‘insttucts the juty how to proceed when there aré two reasonable interpretations,

one pointing to ‘guilt-and one nat. Crane v, State 88 Nev. 684, .504 P.2d 12 (1972)..

Exhibits E and J. Given the jury’s question, its arguable the jury found two réasonable’

interpretations of the facts of the case.
Additibnaﬁy,_-’_l‘ rial. Counsel would Have reqiested that the Court give the Ieg_z_i['

definitions of force, fear and violence as defined in Biack’s Law Dictionary, as these

terms: are legal terms, whicl are not defined by Nevada statutes. Exhibit.E, Specifically

thess definitions are:

o Auvtial force- force consistitig in physical aet, €8p. 4 vidlent act’
directed against a victim.

o Fear- the. strong, negalive feeling that a-person experiences when
anticipating danger or. harm,

e Violenice- the use. of physical force, usu Ac‘éoﬁipanied by fury,
vehemetice, or outrage; sspecially physical force unlawfilly

exercised with the'intent to harm.
Blacls $ Law Dictionary (1 0" ed; 2014). These: defiititions du-eotl) ‘answer the jury™s

question and Jury instruction 23-allowed the court tq inform the-jury of these definitions.

Based on theabove, if Defense Counsel liad knowledge of the jury note and had

been allowed to submit requests on how the gourt shoiild respond, it is probable the jury

Ywould have found him net guilty. Purther clarification on these words. on retrial would

render a different fesult probable,

11
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“H._Does not coniradict 4 witness or involve facts shown by the best evidence.

The jury not does not contradict ot impeach a witness and does not involve facts

Shown by the bést' evidence.

CONCLUSION

In view of the above, Alfted Harvey asks this court to hold an evidentiary hearing
and/or-grant his mofion for anew frial.
DATED this 3 day of April, 2018,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: _ //Shavon G _Dickinson
'SHARON G, DICKINSON, #3710
Chief. Deputy Public Defender

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: _/s/Jasmin). Spells .
JASMIN D, SPELLS, #11635
{hief Deputy Public Defender
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorhey for Plaintiff:

YOU WILL PLEASE TAKE NOTICE that the foregoing MOTION FOR NEW

TRIAL.PURSUANT TO/NRS 176.515(3) BASED ON THE GROUNDS OF NEWLY

1 DISCOVERED EVIDENCE will be heard on_16  day of _ Apr.i.l. . 2018, at

M_ in Departriient No, VI District Conrt,

DATED‘th'isgf day of April; 2018,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

B)f : /i Sharon G. Dickinson

SHARON G. DICKINSON, #3710
Chief DePUtYPllbhc Defender

PHILIF J. KOHN
CLARK COQUNTY PUBLIC DEFENDER

By: __/[s/JasminD. Spells ‘
JASMTN D.-SPELLS, #11635 «
Chief Deputy: Pirblic Defender
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CERTIFICATE OF ELECTRONIC SERVICE

[ herehy certify that service of the above and forgoing MOTION was;served via
electronic e-filing 1o the Claik County Distiict Aitorney’s Office at motonszglarkeonntvda.com

on t‘msr 5 _..day of April, 2018,

By: __s/Carrie M. Conpolly
An employee-of the _ _
Clark _Cmmt_y Public Defender’s Office




EXHIBIT I




DECLARATION OF SHARON G. DICKINSON

1. Tam an attorney licensed to practice Jaw in the State of Nevada; 1
am a deputy public defender assigned to handle the appeal of this matter; 1 am
famsiliar with the procedural history of this case.

2. Our office filed the Notice of Appeal in this matter on April 10,
2017.

3. On November 15, 2017, while working on Alfred Harvey’s
appeal of this case, 1 found Court Exhibit 1 which is a note from the jury asking
clarification of the definition of “by means of force or violence or fear of injury.”
Exhibit 4. 1did not find this document discussed in the trial transcripts.

4. On November 15, 2017, I contacted the trial attorney, Ms. Spells,
and she told me she did not know about the jury note. Subsequently, her -co-
counsel, Ms. Jones agreed that she had nevet seen the jury note.

5. On November 15, 2017, anothér attorney filed a substitution of
attorney motion with the. Nevada Supreme Court; and, our office was removed
from Alfred Harvey’s appeal on December 4, 2017. On Janﬁafy_ 2,.2018, the new
attorney filed a motion te withdraw. The Nevada Suprene Court granted his
motion on Japuary 25, 2018, and remanded the case to district court for
appointment of counsel.

6. On or about February 14, 2018, the Clark County Public
Defender’s Office was reappointed. On March 5, 2018, T was reassigned to handle

Albert Harvey’s appeal,




7. Ms. Spells was on FMLA. from mid-December until March 26,
2018. Therefore, I was unable to meet with her before that date. Ms. Spells met
with me on Match 30, 2018, and subsequently prepared an affidavit for the
motiens I wrote for filing in district court.

8. On April 3, 2018, T gave our secretary two motions to file in
district court: (1) Motion to Reconstruct the Record and (2} Motion foi .a New
Trial and Motion for Evidentiary Hearing and Motion to have Judge Bixler decide
the metions. Our secretary filed the motions on April 5, 2018. We currently have
a hearing-date set for April 16, 2018.

9. Sirice the filing of the motions, the prosecutor contacted me about
the possible need for a continuance. Because I am seeking an evidentiary hearing
with Judge Bixler, who is a senior judge, I believe the April 16, 2018, hearing-will
need to be continued to fit his schedule.

10.. It is important that I séek to reconstruct the record regarding the
note from the jury so that I can thoroughly brief the issue on direct appeal. As it
stands now, there is nothiﬂg_ in ‘the record to indicate how the jury note was made
Court Exhibit 1 and the trial attorneys indicate they were never told about the jury
note by the trial court.
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I declare under pena‘lt_y of perjury that the foregoing is true and
correct.
EXECUTED on the 9 April, 2018,

By: _ /s/Sharon G. Dickinson |
SHARON G. DICKINSON




