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IN THE SUPREME COURT OF THE STATE OF NEVADA 
___________________________ 

 
ALFRED C. HARVEY,   ) No.  72829/75911 

     ) 
   Appellant,  ) 

     ) 
v.            ) 

) 
THE STATE OF NEVADA,  ) 
      ) 

  Respondent.  ) 
________________________________) 

APPELLANT’S APPENDIX VOLUME VIII PAGES 1464-1699 

 
PHILIP J. KOHN     STEVE WOLFSON 
Clark County Public Defender   Clark County District Attorney 
309 South Third Street    200 Lewis Avenue, 3rd Floor 
Las Vegas, Nevada 89155-2610   Las Vegas, Nevada 89155 
 
Attorney for Appellant    ADAM LAXALT 
       Attorney General 
       100 North Carson Street 
       Carson City, Nevada 89701-4717 

(702) 687-3538 
 

Counsel for Respondent 
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NOAS 
PHILIP J. KOHN, PUBLIC DEFENDER 
NEVADA BAR No. 0556 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 
 
 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

THE STATE OF NEVADA,   ) 
     ) 

   Plaintiff, ) CASE NO.  C-16-314260-1 
      ) 

v.     ) DEPT. NO. VIII 
) 

ALFRED C. HARVEY, ) 
     ) 

   Defendant. ) 
______________________________)  NOTICE OF APPEAL 
 

TO: THE STATE OF NEVADA 
 

STEVEN B. WOLFSON, DISTRICT ATTORNEY, CLARK COUNTY, 
NEVADA and DEPARTMENT NO. VIII OF THE EIGHTH JUDICIAL 
DISTRICT COURT OF THE STATE OF NEVADA, IN AND FOR THE 
COUNTY OF CLARK. 

NOTICE is hereby given that Defendant, Alfred C. Harvey, 

presently incarcerated in the Nevada State Prison, appeals to the 

Supreme Court of the State of Nevada from the judgment entered 

against said Defendant on the 4 day of May, 2018, whereby the 

Order Denying Defendant’s Motion for New Trial and Defendant’s 

Motion to Reconstruct the Record was entered. 

  DATED this 16 day of May, 2018. 

      PHILIP J. KOHN 
CLARK COUNTY PUBLIC DEFENDER 
 
 

 
      By:  __/s/ Sharon G. Dickinson____ 
       SHARON G. DICKINSON, #3710 
       Deputy Public Defender 
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Electronically Filed
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DECLARATION OF MAILING 

Carrie Connolly, an employee with the Clark County 

Public Defender’s Office, hereby declares that she is, and was 

when the herein described mailing took place, a citizen of the 

United States, over 21 years of age, and not a party to, nor 

interested in, the within action; that on the 16 day of May, 2018, 

declarant deposited in the United States mail at Las Vegas, 

Nevada, a copy of the Notice of Appeal in the case of the State of 

Nevada v. Alfred C. Harvey, Case No. C-16-314260-1, enclosed in a 

sealed envelope upon which first class postage was fully prepaid, 

addressed to Alfred C. Harvey, c/o High Desert State Prison, P.O. 

Box 650, Indian Springs, NV  89070.  That there is a regular 

communication by mail between the place of mailing and the place 

so addressed. 

  I declare under penalty of perjury that the foregoing is 

true and correct. 

EXECUTED on the 16 day of May, 2018. 

 

 
      _/s/ Carrie M. Connolly___________ 
      An employee of the Clark County 
      Public Defender’s Office 
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CERTIFICATE OF ELECTRONIC FILING 

  I hereby certify that service of the above and foregoing 

was made this 16 day of May, 2018, by Electronic Filing to: 
       
     District Attorneys Office 
     E-Mail Address:  
 
     PDMotions@clarkcountyda.com 

         
Jennifer.Garcia@clarkcountyda.com 

 
     Eileen.Davis@clarkcountyda.com 
 
 
     /s/ Carrie M. Connolly______ 
     Secretary for the  

Public Defender’s Office 
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CAS 
PHILIP J. KOHN, PUBLIC DEFENDER 
NEVADA BAR No. 0556 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
(702) 455-4685 
Attorney for Defendant 
 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

THE STATE OF NEVADA,   ) 
     ) 

   Plaintiff, ) CASE NO.  C-16-314260-1 
      ) 

v.     ) DEPT. NO.  VIII 
) 

ALFRED C. HARVEY, ) 
     ) 

   Defendant. ) 
______________________________)  
 

CASE APPEAL STATEMENT 

  1. Appellant filing this case appeal statement:  

Alfred C. Harvey. 

  2. Judge issuing the decision, judgment, or order 

appealed from:  Douglas E. Smith. 

  3. All parties to the proceedings in the district 

court (the use of et al. To denote parties is prohibited):  The 

State of Nevada, Plaintiff; Alfred C. Harvey, Defendant. 

  4. All parties involved in this appeal (the use of 

et. al. to denote parties is prohibited):  Alfred C. Harvey, 

Appellant; The State of Nevada, Respondent.  
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  5. Name, law firm, address, and telephone number of 

all counsel on appeal and party or parties whom they represent: 

PHILIP J. KOHN STEVEN B. WOLFSON 
Clark County Public Defender Clark County District Attorney 

309 South Third Street, #226 200 Lewis Avenue, 3rd Floor 
Las Vegas, Nevada 89155-2610 Las Vegas, Nevada 89155 
 
 
Attorney for Appellant ADAM LAXALT 
 Attorney General 
 100 North Carson Street 
 Carson City, Nevada 89701-4717 
 (702) 687-3538 
 
 Counsel for Respondent 

  6. Whether appellant was represented by appointed or 

retained counsel in the district court:  Appointed. 

  7. Whether appellant is represented by appointed or 

retained counsel on appeal:  Appointed. 

  8. Whether appellant was granted leave to proceed in 

forma pauperis, and the date of entry of the district court 

order granting such leave:  N/A. 

  9. Date proceedings commenced in the district court 

(e.g., date complaint, indictment, information, or petition was 

filed):  Information filed 04/19/16. 

  DATED this 16 day of May, 2018. 

      PHILIP J. KOHN 
CLARK COUNTY PUBLIC DEFENDER 
 
 

 
      By:  _/s/ Sharon G. Dickinson   __ 
       SHARON G. DICKINSON, #3710 
       Deputy Public Defender 
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CERTIFICATE OF ELECTRONIC FILING 

  I hereby certify that service of the above and 

foregoing was made this 16 day of May, 2018, by Electronic 

Filing to: 
       
      District Attorneys Office 
      E-Mail Address:  
      PDMotions@ccdanv.com 
 
      Jennifer.Garcia@ccdanv.com 
 
      Eileen.Davis@ccdanv.com 
 
 
 
      /s/ Carrie M. Connolly______ 
      Secretary for the  

Public Defender’s Office 
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RTRAN 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 
THE STATE OF NEVADA, 
                             
                         Plaintiff, 
 
vs. 
 
ALFRED HARVEY,  
                             
                        Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE#:  C-16-314260-1 
 
  DEPT.  VIII       
 
 
 

BEFORE THE HONORABLE DOUGLAS E. SMITH, DISTRICT COURT JUDGE 

MONDAY, APRIL 16, 2018 

RECORDER’S TRANSCRIPT OF PROCEEDINGS: 
DEFENDANT’S MOTION FOR NEW TRIAL PURSUANT TO NRS 

176.515 BASED ON GROUNDS OF NEWLY DISCOVERED 
EVIDENCE AND MOTION FOR EVIDENTIARY HEARING AND 

DECISION BY TRIAL JUDGE 
DEFENDANT’S MOTION TO RECONSTRUCT THE RECORDS AND 
MOTION ASKING TRIAL JUDGE TO MAKE A DECISION IN THIS 

MATTER 
 

 

APPEARANCES:   

  For the State:    BRYAN S. SCHWARTZ, ESQ. 
      Deputy District Attorney 
 
 
  For the Defendant:   SHARON G. DICKINSON, ESQ. 
      JASMIN D. SPELLS, ESQ. 
      Deputy Public Defenders 
        

RECORDED BY:  GINA VILLANI, COURT RECORDER 

Case Number: C-16-314260-1
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Las Vegas, Nevada, Monday, April 16, 2018 

 

[Hearing began at 8:02 a.m.] 

  THE COURT:  C314260, Alfred Harvey. 

  MS. DICKINSON:  Good morning, Your Honor, Sharon 

Dickinson from the Public Defender’s Office.  I’m waiting for Jasmine 

Spells.  She was the trial attorney. 

  THE COURT:  Who? 

  MS. DICKINSON:  Jasmine Spells.  She was the trial attorney. 

  THE COURT:  All right.  Okay. 

  MS. DICKINSON:  If we could wait until she gets here. 

[Hearing trailed at 8:03 a.m.] 

[Hearing recalled at 8:32 a.m.] 

  THE COURT:  C314260, Alfred Harvey. 

  MS. SPELLS:  Good morning, Your Honor, Jasmine Spells 

and Sharon Dickinson on behalf of Mr. Harvey, who is not present but in 

custody in NDOC, we’d ask that his presence be waived. 

  THE COURT:  Okay. 

  MR. SCHWARTZ:  And, Your Honor, I hadn’t had a chance to 

respond to their motion.  I’ll get it filed today.  I know that they were 

going to request that the trial judge actually hear the motion.  The State’s 

position on that is -- 

  THE COURT:  He’s a senior judge now; he’s not the trial 

judge. 

  MR. SCHWARTZ:  So the State’s position is we’ll submit it to 
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you on the -- 

  THE COURT:  All right.   

  MS. SPELLS:  And, Your Honor, we are asking that the Court 

set this at a time that Judge Bixler can hear -- we do understand that 

Judge Bixler is a senior judge at this time.  This case was heavily 

litigated, we were originally in front of Judge Miley, who heard most of 

the motions, decided most of the motions, and made those records.  But 

the issue that we’re dealing with now is very pertinent to exactly what 

occurred during the trial and we were sent here from overflow, Your 

Honor -- 

  THE COURT:  What the question to the jury, is that what you 

wanted -- you want that issue of, is that what you’re talking about? 

  MS. SPELLS:  Yes, Your Honor, as well as perfecting the 

record.  Because Judge Bixler was the one who would have been most 

intimately familiar with the facts and circumstances of that because he 

would have been the judge proceeding over the trial. 

  THE COURT:  I talked to Judge Bixler about this and Bixler 

doesn’t remember.  If the question -- the question was something to the 

effect that the jury asked a question about the definition of -- 

MR. SCHWARTZ:  Robbery. 

THE COURT:  -- the robbery; is that correct? 

MR. SCHWARTZ:  Yes. 

  MS. SPELLS:  Yes, force or violence.  Specifically -- 

  THE COURT:  Force or violence. 

  MS. SPELLS:  Force or violence. 
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  THE COURT:  And then -- and there is a notation at the top of 

the paper that says, the Court is not at liberty to supplement the 

evidence. 

  MS. DICKINSON:  Correct. 

  MS. SPELLS:  Yes. 

  THE COURT:  And your position is that you didn’t discuss this 

at all? 

  MS. SPELLS:  Our position is that we never seen the 

question, we were unaware of it, and -- 

  THE COURT:  Had you been in trial right now and that 

question came up, what would the response likely be? 

  MS. SPELLS:  Your Honor, we would have had a number of 

responses, which is what we detailed in our motion.  Specifically, we 

would have asked that certain jury instructions be presented, additionally 

we would have asked to -- 

  THE COURT:  Now, the jury is deliberating when they came 

up with this -- this -- is the Court at liberty to supplement the jury 

instructions?  No. 

  MS. SPELLS:  Yes, Your Honor, the Court is at liberty given 

the -- 

  THE COURT:  No, they’re not. 

  MS. SPELLS:  Respectfully, Your Honor, I disagree given the 

jury instructions that were given to the jury specifically which are 

enumerated in our motion.  Additionally, we are at liberty to answer 

certain questions.  We can at least refer them to jury instructions that 
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were already given and that was one of the things that we argued in our 

motion. 

  So there are a lot of different arguments, Your Honor.  We 

would like an opportunity to review the State’s response and then again 

respond additionally before the Court makes any ruling. 

  But our concern is that -- 

  THE COURT:  Well, they submitted it.  And my position is    

this -- 

  MS. SPELLS:  Your Honor, they’re asking for time to file -- 

  THE COURT:  Do you want to respond? 

  MR. SCHWARTZ:  Well, what I was saying, Your Honor, is we 

submitted who was going to hear the motion, that’s what I was saying, 

Your Honor. 

  I’ll -- I’d be happy to orally argue it right now, if you -- 

  THE COURT:  No, if you want to -- if you want to file -- 

MR. SCHWARTZ:  I can -- 

THE COURT:  -- something written. 

MR. SCHWARTZ:  Yeah. 

THE COURT:  At this point I am not inclined to grant it, 

because if you had come -- if we were in trial and that question came up, 

then what happens is, normally, the judge calls the attorneys and both 

attorneys agree that the Court is not at liberty to supplement the jury 

instructions and would send the jury back that letter. 

That’s exactly what is on that paper.  I’ve reviewed this with a 

few other judges and they all agree that this should be denied.  But I will 
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let the State respond. 

MR. SCHWARTZ:  Thank you, Your Honor. 

MS. SPELLS:  And we’d like an opportunity to file a response 

to their opposition, Your Honor. 

THE COURT:  That’s fine. 

MR. SCHWARTZ:  Your Honor, I’ll have my response filed 

today. 

THE COURT:  All right. 

MS. DICKINSON:  Your Honor, I’ll probably need till Friday or 

Monday to file -- 

THE COURT:  Two weeks. 

THE CLERK:  April 30th. 

THE COURT:  Make sure all your papers -- and send copies 

to the Court for courtesy. 

MR. SCHWARTZ:  Yes, Your Honor.  Thank you. 

 

 [Hearing concluded at 8:37 a.m.] 

* * * * * * 

 
 
 
ATTEST:    I do hereby certify that I have truly and correctly transcribed the 

audio/video proceedings in the above-entitled case to the best of my ability. 
      
  
      _____________________________ 
      Gina Villani 
      Court Recorder/Transcriber 
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Las Vegas, Nevada, Monday, April 30, 2018 

 

[Hearing began at 8:31 a.m.] 

  THE COURT:  C314260, Alfred Harvey. 

  MS. DICKINSON:  Your Honor -- 

  THE COURT:  All right.  Defense motion. 

  MS. DICKINSON:  -- Sharon Dickinson on behalf of              

Mr. Harvey.  I’m his appellate attorney.  Ms. Jamine is his trial attorney. 

  THE COURT:  You filed a motion saying there’s newly 

discovered evidence.  What’s the newly discovered evidence? 

  MS. SPELLS:  Your Honor, the newly discovered evidence is 

the note that was an exhibit.  We found that during the appellate 

process.  The parties weren’t previously notified that there was a note 

that the jury asked of the Court. 

  THE COURT:  What note -- what did the note say? 

  MS. SPELLS:  The note asked specifically for a clear  

definition -- or for more definition to use of force or injury, which is one of 

the elements of the robbery charges. 

  THE COURT:  And what was typed on the top? 

  MS. SPELLS:  What was typed on the top, Your Honor, was 

that the Court is not at liberty to supplement the evidence. 

  THE COURT:  Isn’t that exactly what would happen in a trial?  

We went back -- we’ve talked about this before.  But when a jury is out, 

the Court is not at liberty to supplement the evidence.  The evidence is 

what it is.  So this isn’t newly discovered evidence. 
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  MS. DICKINSON:  But, Your Honor, if I could say something.  

In the note they were asking for a definition, legal definition. 

  THE COURT:  Okay. 

  MS. DICKINSON:  The response had to do with evidence.  It 

doesn’t -- it isn’t what they were asking for, they weren’t asking for 

evidence.   

  And there are four reasons why the Court should have brought 

the defense back into court to look at this instruction and seek their 

input.  The first is NRS 175.451, which is a statute that directs the trial 

Court to do this. 

  The second is jury instruction number 23.  The jury was given 

instructions from this trial Court, not you but the judge who was presiding 

at the time, that if the jury had a question about the law or if they were 

confused, they were to give a note to the court marshal and they would 

be -- they would receive more instruction. 

  Fourth, we have the Gonzalez versus State case from 2015, 

where the Nevada Supreme Court said, where a jury’s question during 

deliberations suggest confusion or lack of understanding of a significant 

element of the applicable law, the Court has a duty to give additional 

instructions on the law to clarify the jury’s doubt or confusion. 

  And number four, we have a more recent case, Jeffries versus 

State, it’s from 2017, and in that case the Supreme Court again said to 

the trial judge that you are allowed to give additional instructions.  And 

they did this by saying the defense is required to proffer additional jury 

instructions, if such a note comes during deliberations. 
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  So there are four reasons why the trial Court should have 

brought everybody back into court to look at this note and decide what to 

do. 

  Now, when we were in here last time I know the Court said 

that Judge Bixler doesn’t remember anything about it.  We did, since 

then, go ahead and speak to a few of the jurors.  And we did submit 

some supplemental points and authorities where the jurors have talked 

about this note, they remember giving the note, they -- one jurors made 

comments about what was said. 

  I’m curious, did the Court receive copies of these? 

  THE COURT:  Yeah. 

  MS. DICKINSON:  Because we filed them late on Friday.   

  In fact, one of the jurors made comments as to what the court 

marshal -- the court’s marshal said to them at the time, which brings up 

further concern because the trial attorneys were not privy to any of this, 

none of this is in the record either. 

  So, basically, I’m just summarizing why the procedures were 

not correct -- correctly done by this trial -- by this trial judge.  And we 

don’t know what happened to the note.  We don’t know if it was given to 

him because he doesn’t remember it.  We don’t know if it was given to 

some other judge. 

  THE COURT:  But -- but you’ve tried cases and I’ve tried 

cases.  If the jury had asked that question, the Court is not at liberty to 

supplement the evidence would have been the response that was 

appropriate.  That is marked on top of that question. 
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  Now, that doesn’t mean that’s new evidence.  It’s my belief 

that you argued at the -- at the -- that there wasn’t enough there for 

robbery and you argued that issue.  That -- this isn’t new evidence. 

  Is it a mistake?  It could have been a mistake.  But even if the 

mistake was made, it wouldn’t have changed because that is exactly 

what the answer would have been had he brought everybody in and said 

this question was asked.  Everybody would have said -- defense and 

prosecution -- Judge, you’re not at liberty to supplement the evidence. 

  MS. DICKINSON:  Your Honor, could the trial attorney 

respond as to what she would have said if she was brought into court? 

  THE COURT:  Sure. 

  MS. SPELLS:  Thank you, Your Honor. 

  Our position is that this is not evidence, but this is a 

clarification on what the law is.  And the jury is the trier of facts; however, 

the Court is the one who informs the jury what the law is.  And so our 

position, and the case law supports this, is that if the jury has confusion 

as to what the law is, what law applies here, here a particular element of 

the crime robbery, that we would have been able to give additional jury 

instructions.   

  And we’ve laid out in our motion, as well as our response, I 

would have specifically objected to the typed portion that is on the top of 

this note that says the Court is not at liberty to supplement the evidence. 

  Our position is that at a minimum the jury should have been 

directed to some of the jury instructions that were already given but we 

could have proffered new ones and we lay out which new ones that we 
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would have -- 

  THE COURT:  You can’t proffer new jury instructions.  Once 

they’re back deliberating, that’s the sanctity of the jury.  You can’t 

supplement that.  They have the jury instructions. 

  So I understand your argument -- 

  MS. SPELLS:  Your Honor, we disagree, and I think that -- 

  THE COURT:  -- I -- and it’s a good argument but it’s not -- it 

doesn’t follow the law and your motion -- 

  MS. SPELLS:  Your Honor, can we address -- 

  THE COURT:  -- for a new trial pursuant to 176.515 based on 

newly discovered evidence is denied.  The State will prepare findings of 

fact, conclusions of law consistent with their opposition.  

  Thank you. 

  MS. SPELLS:  Your Honor -- 

  MS. DICKINSON:  Your Honor, can I say one more thing? 

  THE COURT:  No.  You’re going to -- you’re going to appeal -- 

they’re going -- you’re going to appeal this to the Supreme Court, tell the 

Supremes. 

  MS. SPELLS:  We would just like to address the misconduct 

portion of our motion.  We didn’t get to argue that portion, Your Honor. 

  THE COURT:  What misconduct? 

  MS. SPELLS:  In our reply, and as well as our supplemental, 

we indicated that there was another road, even if it didn’t fall under the 

seven factors of Lenmore that we were -- 

  THE COURT:  Put it on the record. 
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  MS. SPELLS:  -- indicated that there was possible 

misconduct. 

  I didn’t hear you, Your Honor. 

  THE COURT:  Put it on the record. 

  MS. SPELLS:  Thank you, Your Honor. 

  Your Honor, here we are also indicating that misconduct had 

to occur because, one, Mr. Harvey, the Defendant in the case, was 

aware that there was a hold-out juror prior to the verdict coming in.  

Additionally, which we’ve laid out in some of our exhibits in speaking 

with the jurors, they indicate that there was additional conversation with 

the marshal about a procedural aspect and if there was an individual 

who had a question about procedure, they needed to come in and speak 

with the judge.  We were not notified of that, that was never put on the 

record.  

  And so we are asking -- we’re asking for an evidentiary 

hearing based on the newly discovered evidence, as well as the fact that 

there was mis -- 

  THE COURT:  You say it’s newly discovered evidence.  It is 

not evidence. 

  MS. SPELLS:  I understand the Court’s ruling. 

  We were also basing on an evidentiary -- asking for an 

evidentiary hearing based on the fact that there was misconduct 

because none of those communications between the jurors and the 

marshal or court staff were put on the record.  And there is case law that 

specifically indicates that, as an arm of the court, those communications 
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need to either be in writing at all times -- 

THE COURT:  All right. 

MS. SPELLS:  -- or be done in the courtroom where they can 

be put on the record so that we know what happens with regards to an 

appeal.  And it indicates that the Court needs to make sure that those 

statements are not coercive. 

Additionally, which we laid out in our reply and our 

supplemental briefs, is that we understand that the marshal gave his cell 

phone number.  There was one juror, I believe Ms. Susie Chang, 

indicated that she was informed or she thought someone told her that 

one of the jurors had actually contacted the marshal via cell phone.  And 

so that issue needs to be explored as well because that would be 

communication from the Court to the jurors that was not put on the 

record, Your Honor.   

And so -- 

THE COURT:  We all get their cell numbers.  Tom gets the 

cell numbers on every juror.  So that if a juror doesn’t show up, he can 

call them.  That doesn’t mean he’s calling them during deliberations. 

MS. SPELLS:  Your Honor, I’m not indicating that the court 

marshal called anyone.  I am stating that we were informed that it is 

possible that one of the jurors called the court marshal after the first day 

of deliberations. 

THE COURT:  All right. 

MS. SPELLS:  This would not be in the morning to be late to 

court but after deliberating period. 
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THE COURT:  All right.  Thank you. 

Your motions denied. 

MS. DICKINSON:  Your Honor, the Court -- 

THE COURT:  And you’ll -- and the State will prepare a 

findings of fact, conclusions of law and a higher court is going to have to 

decide this because I don’t see it as problematic.  Because we are not at 

liberty to supplement the evidence or the testimony or the jury 

instructions once given.  Because I am sure you went through the jury 

instructions.  I am sure the judge said, are you familiar with jury 

instructions 1 through 45, or whatever it was, and you -- I’ll bet anything 

that you said yes, I’m familiar with them.  No, I don’t have any others 

with the oppositions that we sent.  

It’s already been appealed or if it hasn’t been appealed, it’s 

going to be.  So thank you. 

MS. DICKINSON:  Your Honor, the Court -- we have a second 

motion, the motion to reconstruct the record and that was filed because 

we need to have a reconstruction of the record to determine how this 

note ended up in the district court evidence vault.  We have nothing in 

the record that explains that.  I’m asking the Court to reconstruct it.  I 

believe the jurors at least say approximately when they gave it to the 

marshal, which was the second day of deliberations.  The jurors also say 

that shortly after that they made a decision when they were told 

something by the court marshal to the effect that this has already been 

asked and answered.   

So we would like to reconstruct the record to show what 
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occurred. 

THE COURT:  All right.  Thank you. 

I’m not going to bring Judge Bixler in to reconstruct the record.  

He doesn’t remember.  It’s been so long.  And if you want to file a 

reconstruction, you can. 

MS. DICKINSON:  Your Honor, so would the Court be willing 

to allow us to use the affi -- the declarations we have from the jurors that 

explain what they did with the note so we could as least use that in the 

appeal, reconstruct it in that manner? 

THE COURT:  No, because I don’t think that’s fair to go back 

and say this happened and ask for specific times and stuff.  I just don’t 

think that’s fair to either -- to justice. 

Should that question have been asked?  Yeah, it should have. 

   Did some telephone -- cell numbers be given?  Yes, I’m sure 

that happened because all of the marshals have to get their telephone 

numbers to call jurors in case they don’t show up. 

   I don’t see a need to reconstruct it and that motions denied.  

Thank you. 

   MS. SPELLS:  Thank you. 

   MR. SCHWARTZ:  Thank you, Your Honor. 

    /// 

    /// 

    /// 
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   THE COURT:  State, prepare that order. 

   MR. SCHWARTZ:  Yes, Your Honor. 

 

 [Hearing concluded at 8:44 a.m.] 

* * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:    I do hereby certify that I have truly and correctly transcribed the 

audio/video proceedings in the above-entitled case to the best of my ability. 
      
  
      _____________________________ 
      Gina Villani 
      Court Recorder/Transcriber 
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