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1 IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
2h NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

No. Ih’ ]

(gl

THE STATE OF NEVADA,
Plaintiff,

e

N e et s e e

4
5
[}
7 | ROBERT YBARRA, JR.,
8
9

Defendant. ‘
Clark
By
o : INFORMATION FOR:
: 16 COUNT I: MURDER
! COUNT II: KIDNAPPING IN THE FIRST DEGREE
117 COUNT III: BATTERY WITH INTENT TO COMMIT SEXUAL ASSAULT

COUNT IV: SEXUAL ASSAULT

STATE OF NEVADA, }
13 : 8s.
County of white Pine. )

i 14
b CQUNT I:
15
i 16 In the Seventh Judicial District Court of the State of
,: 7 Nevada, against ROBERT YBARRA, JR., Defendant, ROBERT J. JOHNSTON,
-;é 18 District.attorney, within and for the County aforesaid, in the .
v 19 name and Ly the authority of the State of Nevada, informsa the )
h: 20 Court that on the date hereinafter sel forth sald Defendant did
. 21 commit a FELONY, to-wit:
2 MURDER, in that said Defendant, ROBERT YBARRA, JR., diad,
2 on or abaut. the 29th day of September, 1979, at approximately
24 three {3) amiles North of U.S. Highway S0, on 30-Mile Road, in the
25 County of White Pine, State of Nevada, willfully, unlawfulily, and
26 with malice aforethought, deliberation, and premeditation, kill
27 and murder NANCY GRIFFITH, a human being, by means of burning her
28 body, theresby infiicting mortal injuries upon the said NANCY
29 GRIFFITH, from which she died on September 29, 1979; all of which
%0 is in violation of N.R.S. 200.010 and N.R.S., 200.030; and
a1 COUNT II:
32 In the Seventh Judicial District Court of the State of

ISTRICT ATTORNEY
3 WNHTE PINE COMNTY
E & P 8BK LIS
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1 § Nevada, against ROBERT YBARRA, JR., Defendant, ROBERT J. JOHNSTON,
2 jj Mistrict Attorney, within and for the County aforesaid, in the
name and by the authority of the State of Nevada, informs the
Court that on the date hereinafter set forth said Defendant did

commit & FELONY, to-wit:

KISMAFPING IN THE FIRST DEGREE, in that said Defendant,
ROBERT YRBARRA, JR., did, on or about the 29th day of September,

1979, at approximately three (3) miles North of U.S. Highway 50,

v O N ey ! s w

on 30-Mile Road, in the County of White Pine, State of Nevada,
10} willfully and unlawfully lead, entice, carry away and detain the
: I1 | person of NANCY GRIFFITH, a minor child who was then and there
? ' 12| of the age of 16 years, with the intent to perpetrate upon the

v 13 | person of such a minor sexual assault, said Defendant, during the

14 || commission of zaid acts, and the subsequent detention and confine-
T 15 ment,.r inflicting substantial bodily harm upon the said NANCY

16 || SRIFFITH, to-wit: Extensive burns and bruises on the body of
. 17 || said NANCY GRIFFITH; all of which is in viclation of N.R.S.

18 # 200.318 (1); and

19 COUNT IIF: ;
20 In the Seventh Judicial District Court of the State of

$< ) 21 || Nevada, against ROBERT YBARRA, JR., Defendant, ROBERT J. JOHNSTON,
¢ <2 | District Attorrey, within and for the County aforesaid, in the

23 || name and by the authority of the State of Nevada, informs the

24 || Court that on the date hereinafter set forth said Defendant did

= 25 || commit a FELOWY, to-wit:

- 26 BATTERY WITH INTENT TO COMMIT SEXUAL ASSAULT, in that
27 | said pefendant, ROBERT YBARRA, JR., did, on or about the 29th -
23 day of September, 1979, at approximately three (3) miles ﬁorth of
29 U.5. Highway %0, on 30-Mile Road, in the County of White Pine,

30 | state of Nevada, willfully and unlawfully use force and violence

31 upon the person of NANCY GRIFFITH, with the intent then and

32 | there to commit a sexual assault upon the said NANCY GRIFFITH, !

TRICT ATTORNE'(

HITE PINE COUNTY -2
F.0.90% 2ig

¥. NEVADA 43307
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1 resulting in substantial bodily harm to NANCY GRIFFITH, to-wit:

2 | bruises, bleeding, and brain contustion; all of which is in

3 | viclation of M.R.S. 200.400; and
4 COUNT TV
£ 5 In the Seventh Judicial District Court of the State of
i 6 | Nevada, against ROBERT YBARRA, JR., Defendant, ROBERT J. JOHNSTON,
: 71 District Attorney, within and for the County aforesaid, in the
? ' | 81| name and by the authority of the State of Nevada, informs the
B, .
9| Court that on the date hereinafter set forth said Defendant did

' 10 | commit & FELONY, to-wit:
1 SEXUAL ASSAULT, in that said Defendant, ROBERT YBARRA,

' ’ 12| JR.,'did, on cr about the 25th day of September, 1979, at approxi-

13 { mately three (3} miles North of 0.8, Highway 50, on 30-Mile Road,
; ' 14| in the County of White Pine, State of Nevadﬁ, willfully and

- i5 unla;fully sukject NANCY GRIFFITH to sexual penetration, known as
16 saxual intercourse in its ordinary meaning, by forcing his penis

17" into the vagina of said NANCY GRIFFITH, against her will, through
18 || the use and t:hreat of the use of force, resulting in substantial

19 | bodily harm {0 NANCY GRIFFITH, to-wit: bruises, bleeding, and .
20 | a brain contusion; all of which is in viclation of N.R.S. 200.366;
21 and all of which is contrary to the form, force and effect of the
22 | statute in such cases made and provided and against the peace and

23 || dignity of the State of Nevada.

o
24 DATED this < 2 day of November, 1979.

s BAIN \ed 2
2 . [
i 6 ROBERT J. Q gﬂbu, District Attorney,
Yr

v Wwhite Pine Co State of Nevada.

- fT That the following are the withesses known to the

Z‘ . ;: District Attcrney at the time of the filing of this Information:

’ 10 JOHNNA CORDOVA 1815 Ruby Street, Ely, Nevada

: ;1 EDWARD D. HOFHEINS 237 Fay Avenue, Ely, Nevada

. ;Q IRA McCONLEY McConley Trailer Court, Ely, Nevada
ISTRICT ATFORNEY -3-

WHITE PINE COUNTY
PO BOR R4T
< LY. HEVADA 49301
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1 CASe MU, Loid CoOrPXY

& IN Tik SEVENTH JUL ICLAL LISLiLUT COURT OF THE STATE oF
¢ HEVADA, [N AND FUR THE COULNTY OF WHITE PINE

a8 LNEL N PR,

9 THe S1aTh O WEVALL,

10 Plaicclif,

11 B -y
121 ROsBERT YBakkA, Jib.,

13 De fendant,

e S St M N W Y e

18 REPORTER'S TRAKSCKIPT

19 QOF

20 | TRIAL 8Y JUKY
21, VOLUME T
22 SEFURE THE AONORABLE MERLYN H. HOYT, DISTRICT JUDGE
23 Tuesday, June 9, 1981
24 10:60 a.m.
25
26
27
28
29

!
30 Reputted Ly: REQet SILVAGTIO, P S VY.

Official Court Repurrew
a1
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1 APPEARANCES
2 N
3 tor che State: ROBERT J, JOHNSTOM, ESQULIRE
; District Attorney
4 White Pine County Courthouse
Ely, Nevada 89301
5
and
6
GARY D, FAIRMAN, ESQUIRE
7 Deputy [Mistrict Attorney
White Pine County Courthouse
8 Ely, Nevada 89301
9
10 For che Defendant: NORMAN %, HERRING, ESQUIRE
Nevada State Public Defender
11 1937 North Carson
Carson Cicy, Nevada 89791
12
and
13 §
STEVEN ., McGUIRE, ESQUIRE
14 Deputy Ltate Public Defender
“ 420 Campton Street
15 Ely, Nevada 89301
16
1Y
18
19
20
21
22
23
24
25
26
&7
28
e
0
1
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\

1 Tio ik oLVEMSH JULICIAL DISTRICT COULT OF THE STATE OF
z [i:VADLA, IN AND FOR THE COUNTY OF WHITE PINE
3 * Kk Kk Kk h KN
4 Taw ok UE W VADA, )

)
5 rraintiff, )

)
6 -Va-— )

)
7 Rubedl 1oalkia, JH., )]

)
8 pefendant, )

)
9
10

TRANSCRIPT OF PROCLEDLINGS
1
TRIAL pY JULY

12 -
13 bt [ KetwlMBriwD, tiae above-cntitled matter caue
14 0w duly and repularly for hearing before a Jury in the
15 douve-enLllied Court on Tuesday, the Jth day of June, 1981,
16 4t Loe aour ut 1U:00 o'clock a,m,, betore the HONORABL:Z
17 ALLKLYS . LuY., Judpe of said Court, sresiding.
18 Ve brate of Nevada was represuated by ROBERT J.
19 JUnSvod, LobuLIike, bistricr Attorney, Ely, White Pine
20 County, Sevaua, and GAKY D. TAIRMAN, FSJULRE, Deputy
21 parstrice avcoruey, tly, White Pine County, Nevada.
22 Tue Uefendant was personally present in Court and
23 Fepfusented b, HORMAN Y. HEXRING, ESQUIRE, Wevada State
24 Fuolic betencer, Carson City, Wevada, and STEVEN G. McGUIRE,
25 ESyUlig, Depuly State Public Defender, #ly, Nevada.
26 RidEE STLVAGGIO, CL.S.R., 0fficial Court Reporter
27 of saird Lourt, was present and acting as such;
28 wiuereapon, the following proceedings were had:
29
30 s lus COuRT: Let the record reflect, first
31 Gf 4ll, Lhat we ave aere in tne case of the State of
32 Wevaaa, Plaintirf, versus Robert Ybarra, Jr., Defendant.

3.
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1 Case namber 1511,

2 Mv. Ybarra is here with hisz counsel from the

3 Public Defender's Office. The District Attornay is present
4 wlith nis Deputy.

We have a message from a jurcr and we would ltike

to bring the juror in aud inquire,

(Whereupon Juror Humber Ten, Mrs. Bowler,

8 was called inte the Courtrooms,)
9| BY THE COURT: Piease cone forward and be
10 | seated, Mrs. Bowler.
" BY JUROR NUMBER TEN, M5, BOWLER: Here or
12§ there?
13 BY THE COURT: Wherever your normal seat

. o would be wn the jury box.
15 BY JUROR NUMBER TEN, M5. BOWLER: Okay,
6 BY TLE COURT: For the benefit of the record,
17 Mrs, Bowler has advised the Sheriff's Office that a mes-
18 ‘sage was coummunicated to her son last night. You are under
19 oath as a respective juror in this case and, Mrs, Bowler,
20 we would like you to tell us exactly what has occurred.
21 MY JUROR NJMBER TEN, Ms. BUWLER: Well, sonme-
22 & one called wy son last night aud -~ ot tnis morning, I
23 | BUppuse, beceuse when he woke me up it must have been
24 around ¢:00 o'clock. He said,did you call? 1 sald no.
25 fie suid well, somecpe tust called here and said "die, die,
26 die,"” and it was in a forced whispexr and he said it socunded
271 like & wouman's voice.
24 2 TH COURT: Poes your son live in the same
29 j home with youl?
an 1 EY JUKOR NUMBER TEN, M5. BOWLER: No, he
31 % dovsn't.
a | The other thing that's weird about it ie he has

-4~

AA0013
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1 an -- 1 mean his phone isn't unlistec but they would have
2 to call fnformation to ger his number and I don't know how
3 somebody got his number, I thought somebody picked 1t up
4 in the wrong way.
5 he hasn't had any problems. So, he was concerned
& about te. So, he called me and he thought that 1 should
7 tell you.
8 BY THE COURT: You certainly should. I amn
9 glad to hear that you have come forward with it.
10 Is {t your position now, Mrs. Bowlexr, that you
iR really Jdo not know who it was directed at or what 1t was
12 directed at, at this point?
13 bY JUKROR NUMBER TEN, MS, BOWLER: Ro, I raally

. 14 don't. 1 can't Imagine what's going on, I thought it was
15 welrd.
16 But someone stole some gas cur of my car a couple
17 of weeks ago. And I wouldn't take the wmoney for it or any~
18 thii,. I just told them I didu’'t waut to have nothlng to
19 do with people like that. They could just go pay the
20 Sheriff's Office and I would pick it up there and I did.
21 I aoL't kuow whether it was connected with that ox whether
22 it was counected with me ox what.
23 BY THE CQURT: Or with tiis case?
24 Y JURCR NUMBER TEN, MS, BOWLER: I don't know.
25 8Y THE COURT: Alright. Moving forward then
26 a litcle bit beyond that, of course we have gone through
27 the lengthy yuestioning and answers qualifying jurors and
28 you have been through exhaustive questioning in this case.
24 BY JUROR NUMBER TEN, M5, BOWLER: Yes.
30 BY THE COQURT: Now, as & result of that phone
3t call to your son do you feel that that would in some way
32 affect your abilicy to remain falr and impartial in this

-G
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-

case?

BY JUROR NUMBER TEN, MS, BOWLER: No, because
I -- 1 don't know which way they would want me to be to
tell you tne truth.

BY THE COURT: and you do not aeven know if it
is a threat agalnst you?

BY JUROR NUMBER TER, MS. BOWLER: No, I reslly
don'c,

8Y TUE CGURT: S50, you are simply bringing it
to our attention so we would know about it and we would be
aware of ic?

BY JUROR NUMBER TEN, MS, BOWLER: Yes,

BY THE COURT: Alright. Fine.

Geuntlemen, is there anything you wish me to ask
in addition to this relating to this matter?

#¥ MK, JOHNSTON: Nothing on behalf of the State,
Your Uonor.

bY MR. McGUIRE: Yeun, Your Honor,

Mrs. Bowler, do you have any concaern for your

peracnal safety or the safaty of your son as a result of

sitting in tois case?

BY JUROR NUMBER TEN, MS. BOWLER: No.
BY MR, McGUIRE: Nothing else, Your Homnor.
8Y THE COURT: Alrightr. #ine,

There's nothing else, then we would like to tuke
& quick recess since the Jury are downstuirxra and we will
bring the Jury back up and comence the case.

The Court will be in raecess.

(Whereupon Court recessed at the hour of 10::0
a.m. in the above matter.)}

-6-
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iWhereupon at the hour of 10:25% a.m, the Jury

cntered the Courtroom.)

oY THE COURT: Let the reccrd reflect the con~

tinvation of cthe trial of The Statw of Navada, Plaintiff,
versus Robert Ybarra, Jr., Defendant, Case number 1511,
Let the rTecord reflect the preaence of Mr. Ybarra
and his Public Daefenders and the presence of the District
Attoruey's Office. The Clerk will poll the Jurers for

thelr presence on the record.

bY
BY
BY
Y
BY
BY
BY
BY
bY
BY
BY
bY
bY
BY
BY
BY
BY
3Y
5Y
5Y
Y

sY

THE CLERK:
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THE CLERK:
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ThE CLERK:
JURGR NUMBER
THE CLERK:
JUROKR NUMBER
ThE CLERK:
JUROR NUMBER
TUE CLERK:
JURQR NUMBER
THE CLERK:
JUROR NUMBER
THk CLERK:
JURGR NUMBER
Tilk CLERK:
JUROR NUMBER
THE CLERK:
JUROR NUMBER
Tk CLERK:
JUROR NUMBER
THE CLERK:

Iven Wright?
ONE, MR. WHRIGHT: Here,
pavid Green?
TWG, MR, GREEN: Here,
Donald Adame?
THREE, MR. 4DAMS: Herea.
Donna Swallow?
FOUR, MS5. SWALLOW;: Here,
Joyce Christensen?
FIVE, M5, CHRISTENSEN: Here.
Joseph Christensen?
S1X, MR, CHRISTENSEN: Here,
Sidney Haywerd?
SEVEN, M5. HAYWARD: Hers.
Leona Wsll?
EIGHT, MS, WALL: Here,
EpLlis FPetersen?
NINE, MR. PETEKSEN: Here.
Sarah Bowler?
TEN, MS, BOWLEK: Here.
Patricia Williama?
ELEVEN, M5, WILLIAMS: Heze.

Joseph Anderson?

-7-
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w wer

1 BY JUROR NUMBER TWELVE, MR. AWDERSON: Here.

2 BY THE CLERK: Thelma Whaluen?

3 BY ALTEKRNATE JUROR NUMBER ONE, MS. WHALEN: Here.

4 BY THE COURT: Alright. Thank you.

5 Ladies and gentleuwen, about & month ago we were

6 present in Courct and I asked you some questions about your

7 ability to continue to serve as jurors in this case. The

8 situation was such that everyone was able Lo continue as

9 jurors.

0 Now, this is the time and place fixed for trial

1 in this case this morning. So that I can be sure that we

2 atill rewain in cthat status I would want to again explore

"3 with you just briefly some of the things that you are re-

. 14 quired to do to see whether or not you maintained your cath

5 48 you were supposed to do.

16 First of all, I want to know if anyone in the Jury

7 has couversed whth another juror mewnber or with anyone elae
_' 8 on any subject connected with this trial since I last askad

9 you that yuestion about a month or so ago here in open Court,

@® 1f£ you nave, please just ralse your hand,

a BY JURUR NUMBER FOUR, MS. SWALLOW: Are you

= talktug about Lf we hear comments and walk away or if we

2 discuss it?

29 BY Thi: COURT: If you conversed, If you initiat-

25

ed anytning in that area with anyone. Have you talked to

*® fellow jurors in this case?

a BY JUKOR NUMBER TEN, MS. BOWLER: Well --

28 BY THE COURT: Mrs. Bowler?

2 BY JUROR NUMBER TEN, MS. BOWLER: You mean
3 like to sey you have cto get off work because you have to
3 go this jury trial and chings like that?

32

BY ThE COURT: Well, I guess we expected that

-8~
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19

20

2t

24

30

e

thers would be those xinda of comments. I think what we
are rually directing ourselvea to ara the facts of the case,
the circumstances of the case that, of courss, nons of us
4ill know until we hear the evideuce from the witness stand.
Have any of you read, watchad or listened to any
reports of or commsanatarles in the medial? By that I mean
whatever coverage there way have besa ~- radio covarage,
newspaper, televsion -- in the last period since you aasured
we that you had not done chat since you waere herse a nonth
or sc ago. Now, has thare been anything thers that you have
read or seen? Have any of you formed or expressed any
opinions whatsoaver to any subject counectaed with this case
in this last period since you were here befors and aasured

me that you had not formed any opinions?

(WheTeupon Chere was no responas from the Jury.}

BY THE COURT: Alright,

There are some addicional areas now that the par-
tiaes are in agreeument thet need to he explored in this
particular case because there are come very unusual circum-
BLtances.

There has been another case involving a child in
cthis community. It ia Che caes involving Shasta Hunt.
There has baan some publicity regarding that cass and that
has occurred very closa to the trial fo this case. Thera's

alsc bean an editorial written in the newspaper last night
in this community. So, we are golng to explore a lirtls

with you about cthis case to see if it has ary effect upon

you.

I wust tell you in advance that the only case that
wa are hearing today 1s the case of the State of Nevada

agalnat kobert Ybarre, Jr. All other matters anywhers,

-9-
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1 here or anywhere else in the world, are as far as the lsaw

. 2 is concerned something else. They may not be as far as you
3 are concerned. But we are ounly here on the Ybarra cane
4 coday.
5 So, first of all, I want to know Lf you have read
6 or heard about a case involving Shasta Hunt? Have you all
7 or how weuy of you have read sn editorial in last night’'s

8 Ely Daily Times?

12 {(Whereupon there was a response from the Jury.)
1 BY THE COURT: Only two jurors have read the
12 editorial in last night's Ely Daily Times,
13 tiow, with respect to the editorial, as a result
ia of the editorial that you may have read in last night's

‘ 15 ly Dally Tiwes does that cause & reaction on the part of
|5} rthe two jurors who read it who feel that it affects this
|7‘ case in suvoe way?
18

{Wwhereupon there was no response from the Jury.)
19
20 BY THE CJOURT: Beth of the jurors nod that £t
2 Jdoes not uffect tihis case in any way. Alright.
b bo vou feel that as & resulr of the Shasta Hunt
23 case that you now have an obligation of scme kind or & duty
24 l uf some khind to bring in some particular result im this
25 E particular case? Do any of you feel chat way?
26
” {Whereupon there was no response from the Jury.)
28 BY THE COURT: No one indicates they do,
28 | Does the Shasta Hunt case in any way create a
a0 problem for any of you so that you could not sit in this
31 i casel
32 {Whereupon there was no response from the Jury.)
-10-
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Ao s i
|

[ BY THE COURT: Alright. Fine, i

2 Finally, in view of che Shasta Hunt case is it

3 still your view thar each of you have axpressed in pre-
4 vious times in this Court that you can remain and will

5 be fair and lmpartial jurors throughout the terms of tha
[ Ybarra case?

{(Whereupou there was no response from the Jury.)

E BY THE COURT: Everyone is nodding affirma-
1 tively. There is no show of hands in sny of these gues-
" tions.
12 ilave I covered, gentlemen, the areas that every-
13 one from both sides is interested in?

LM BY MK. JOHNSTON: Yes, Your Honor., That 1s
12 satisfaccory tor the State.
13 Y MR. McGUIRE: And for the defense,
17 BY Thi COURT: Thank you,
13 Tiat being the case, we have concluded all of the
14 yuestions tnat the Court has to direct to you and we are
23 prepared to go forward. There are atill some preliminary
21 things., There are & couple of things that are lmportant
22 thar we do preiliminarily.
23 I am golng to draw your attentlon again, since
2 it has been such a long time since we have been working
25 ou this c¢ase, 1 want the Clerk of the Court to read the
2 Intormatvion aloud te you again so we will know in our own
2 wind, all of us, what the charges are and also atatre the
2 list ot witnesses.
2 Miss Clerk, can you do that?
30 BY THE CLERK: Yes, Your Honor,
3t
32 "case number 1511, TdE STATE OF

11~
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3 NEVADA, Plaintiff, versus ROBERT YBARRA,

2 Jk., Defendant.

3 "INFORMATION FOR: COUNT I; MURDER,

4 COUNT 11; KIDNAPPING IN THE FIRST DEGREE,

5 COUNT III; BATTERY WITH INTENT TO COMMIT

5 SEXUAL ASSAULT, COUNT IV: SEXUAL ASSAULT.

7 "State of Nevada, County of White

8 Pine.

9 "Count I: In the Seventh Judiclal
10 District Court of the State of Hevada,

11 ayainst ROBERT YBARRA, JR., Defendant,

12 ROBERT J., JOHNSTON, District aAttorney,

13 within and for the County aforesaid, in

. 14 the pame and by tne authority of the State

15 of Nevada, informs the Court that on the

16 date hereinafrer set forth said Defendant
17 did coumit a FELONY, to-wit:

18 “MURDER, 1in that sald Defendant,

13 ROLERT YBARRA, JR,, did, on or about the
2 2%th day of September, 1979, st approxi-

2 mately three miles North of U.8, Highway

22 50, on 30-Mile Road, in the County of

23 white Pine, State of Nevada, wilifully,

24 unlawfully, and with malice aforethought,
25 deliberation, and premeditation, kill and
26 murder NANCY GRIFFITH, a human being, by
27 means of burning her body, thereby inflict-
28 ing mortal injuries upon said NANCY

29 GKIFFITid, from which ahe Gted on September
3 29, 1979; &1l of which is in violaction of
3 N.R.S. 200,010 and N.R,5, 200.030; and

3 “COUNT II: In the Seventh Judicial

; -12-
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i
] Disrrict Court of the State ¢f Nevada,
2 apainst ROBERT YBARRA, JR., Defendanc,
3 ROBERT J. JOiNSTON, District Attorney,
4 within and for the County aforesaid, in
5 the name and by the authority of the State
& of Nevada, informs the Court that on the
7 dute hereinafter set forth said Defendant
8 did commit a FELONY, to-wit:
g "KIDNAPPING IH {HE FIRST DEGREE, in
10 that sald Defendant, ROBEKT YBARRA, JR,,
1 did, on or abour the 29th day of September,
12 1979, at approximatrely three miles North
13 of U.5. Highway 90, on 30-Mile Road, in the
i County of White Pine, State of Nevada, will-
18 fuily and unlawfully leed, entice, carry
6 away and detain the peraon of HNANCY GRIFFITH,
W7 a winor child who was then and there of the
‘8 ape of 16 years, with the intent Lo perpe-
9 trate upon the person of such & minor
0 sexual assault, said Defendant, during the
a comuission of sald amcts, and the subsequent
2 dentention and confinement, inflicting sub-
23 grantial bodily harm upon the said NANCY
24 GRIFFITH, to-wit: Extensive burns and
25 bruises on tihe body of sald NANCY GRIFFITH;
2% all of which 1s in violation of N.R.S.
e 200,310 (1); and
28 "COUNT I1i: In the Seventh Judicial
28 District Court of the State of Nevada,
30 against ROBERT YBARRA, JR., Defendant,
31 RUBERT J. JOHNSTON, Discrict Attormey,
32 within and for the County aforesaid, in
-13-
I
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1 the newe and by the authority of che State
2 of Nevada, informs the Court that on the
3 Jdate hereinafrexr set forth seld Defendant
4 Jie comwit a FELONY, tvo-wit:

5 YBATTERY WITH INTENT TO COMMIT

6 SEXUAL ASSAULT, in that sald Defandant,

7 ROBERT YBAKRA, JR., did, on or about the

8 29tn day of Septenber, 1979, at approxi-

9 mately three miles North of U.S. Highway
0 50, on 30-Mile Road, in the County of

1" White Pine, State of HWevada. willfully and
12 unlawfully use force and violence upon

13 the person of HANCY GREFFITH, with the

" 14 intent then and there to comsit a sexual

% assaslt upon the said NANCY GRIFFITH, re-
16 sulting in substantial bLodily harm te

17 NAKCY CRIFFITH, to-wit: bruises, blead-
8 iuy, und brain centusion; all of which ias
19 in violavien of H.R.S. 200 400; and

20 | "COUNT IV: Ln che Levencn Judicial
21 ¢ District Court of the State of Hevada,

22 against KOBERT YBARKA, JR., Defendant,

23 ) ROJERT J. JOUNSTON, District Attorney,

24 within and for the County aforesald, in
25 | the name and by the authority of the State
26 % of Nevads, informs the Court that on the
2 Jate hereinafter set forth said Defendant
2% did commit a FELONY, to-wit:
29 "SEXUAL ASSAULT, in that said De-
30 fendant, ROBERT YBARRA, JK., did, on or
3 about the 29ch day of September, 1979, &t
32 approximately three miles torth of U.S.

-14-




Case 3:00-cv-00233-GMN-VPC Document 120-2777456 Filed 06/23/05 Page 27 of 280
i

i bighway 20, on 30-Mile Road in the County
2 of white Pine, State of Revada, willfully
3 and unlawfully subject NARCY GRIFFITH to
4 sexual penetration, known as sexual Inter-
5 course in its ordinary meaning, by forcing
6 bis penis into the vagina of said NANCY
7 CRIFFITH, agalnst ner will, through the
8 use and threat of the use of force, re-
9 sulting Lin aubscantial bodily harm to
10 NANCY GRIFFITH, to-wit: bruilses, bleed~
" ing, and a brain contusion; all of which
12 is in violation of N.R.S. 200.366; and all
13 of winlch is contrary to the form, force

. 14 and effect of the statute in such cases
15 wace and provided and against tue peace
6 and dipnity of the State of Nevada.
7 “DATED this 2Znd day of November,
18 Ly79.
19 "ROBERT J. JOHNSTOH, bistrict
20 Attorney, White Pine County, 5State of
2 Nevada,
22 “That the following are the wit-
23 nesses kioown to the Districr Atcorney
24 at the tCime of the £ilinyg of this In-
25 forsation:
% JOHNSA CORDOVA
a EDWARD D. HOFGELNS
2 IRA McCONLEY
29 DONALD DANNLR
10 RLCHARD A. SANDER
3 BERNIE ROMEKO
32 RICHARD BEKGLR

15~
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| STEVE NEVIN
2 HARRY COLLINS
3 DEAN SADERUP
4 ORVA ThOoMag
5 DOROTHY MecONLEY
6 PATTY Brown
7 MARGIE DeLEON
8 CAKSON GLENN
9 DAVID GLENN
10 JOANN GLEgkN
1 ANGELA GRIFFITH
12 MARJORIE HECKER
13 SVANGELINA SCHAFER
14 RODNEY SMOGER
" HARTIN SORENSON
16 | LUNALD WICKER
17 LLIZABETH 8{ANCHI
18 DUNNA ROYE
19 CLYDE DhAXE
20 KUBERT SAMPSUN
2 VIRGIL WILLIAMS
22 STEPHANIE ORPlAp
23 LuRA M. CALDExwOOD
24 WILLARY uARSLoHT
25 PAT MeCLURE
% DEBRA WALLLSEN
27 SHARON OTTERE
<8 EARL JULIAN
28 BOYD Cakson
90 LYNN B. ckrow, M, p,
3 JUMN H. ChaPPEL, M.p.
2 CHARLES P. KUun, u.p,
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1 DAVE ATKIWSON

‘ WILLIAM D, O'GURMAN

3 IRA B. PAULY

4 DONALD A. MOLDE

5 PHILIF A, RICH

6 M. W. NEAL

l MARTIN k. GUTRIDE

8 ROBERT BEILLINGS

9 LESTER ROBISON

10 KAY BACHMEIER

11

12 BY THE COURT: Ladies and gentlewen, unfor-

13 tunately with respect to all of the couats that have been
E rTead to you in open Court the Defendant has pled not

5 gullty aug not gullty by reason of insanity.

16 Low, 1t has been a long, lonj time since you took

7 cath. It is important that we do it sgain. 1 am golng to

8 do it again because of the great pericd of time between

19 taking oatn before. I will new ask you all te stand and

0 raise your hands.

21

(wWhersupon the Jury and alternate were

o2 duly sworn.)

3

” BY Tiit COURT: That ie repeticive, but the oath

25 is very importaut in our asystem. I think 1t 1s important

26 tnat you know what it is about,

27 ! anx polug to tell you some preliminary things

28 that are by way of instruction and I'm yoing to read you

29 an inscruccion, Then finally we wiil get on inte the sub-

K8 stance,

A I am golng to remind you and advise you again

32 that under the laws of this State anu this country every

.17~
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e

1 Defvidanl coues iulo every Courtroow presumed innoceunt;
2 that the burden of proef is always upon those who bring

3 the charges against him; that the burden of proof 1s proof

4 Lbeyold & iwasonable doubt; and that at the appropriabe

5 rime Lo Lue case, ab the end of the case, you will be

G iastructed iu Che exact meaning of rthe term reasonab.e

v doubt, that will clearly be brought to your attention

b when you put everything together with the Court's inatruc-
9 tionus and your own analysis of the facts. You are the

10 fact finders in tnis case, the oniy fact finders,

1 we will Cry to move tuis case along 1ln an orderly

t2 |. procedursl vanpec and try to haudle it in a way that would

o not take up too much of your time,

. 14 Ar cnis time 1 am going to read to you a procedu-
15 ral imstruccion which is au vrdinary inscruction given in
16 every case. 1t is often very helpful so you know how
17 things nappeu. sowme of you have experience with Court
18 and sowe do pot. Those who do aot probably will get more
12 out of it tonau foose that do. It is a simple Instructicn
20 wind 1L Lvads ag iollows:
21

"fhis case will proceed in the

25 following order: Firsc,the State may make
24 j an opening statement outlining its case.
25 j The Defendant may alego make an opening

26 sratement outlining his case immediately
27 afrer tne State's statement, unleas with
28 peruission of the Court, Defendant has

29 rederved nis opening statement until the
3o conclusion of the Stute’s cuse. Nelicher
31 party, huwever, 1s required to make an

32 openling statement,

~1§~
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’ —
1 "Second, the State will presant
2 evidence. At the conclusion of the State's
3 evidence the Defendant hag the right to
} 4 praseut evidence, Rebuttal evidence may
5 be introduced.
5 “Ihird, at the conclusion of all
7 the evidence, further instruczions will
8 be given you, after which the attorneys
9 way waxe thelr closing argumencs, and then
10 you wiil select a foreman, deliberate and
1 arrive at your verdice.
12 "Faithtful perforwance by you of
13 your Jduries is vital to the adninistration
. 18 Cr justice.

15 "The law applicable te this sult 1s
16 given ro you in these iustructions and in
17 other ingtructions that you wlll receive

' 18 at the close of all che evidence in this
19 case, and it is your Juty to follow all .
20 such instructiocus.
2 "lc 18 your duty tp determine the
| ficte, and rto determine tuew from the evi-
23 ? denee and the reasonable inferences arie-
24 | ing from such evidence, and in so dolng
25 yuu wusC not indulge in guesswork or
26 speculation.
27 ""Ihe evidence which you are to con-
2 sider conaists of che cestinony of witnesa-
2 ¢3d and the exhibits admitrted in evidence.
30 Yhe term 'witness' means anyone who testi-
3 fies, including the parties, The adwmie-
® sion of evidence in court is governed by

~19-
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13
14
4

15

16

18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

rules of law. Frow tiwe to time it may

e the duty of the attorneys to wake ob-
Juctions and wy duty as Judge to rule on
those objections and whether you can conw
sider certain evidence., You must not con-
cern yourself with the objections or the
Courc's reasons for these rullngs. You
must not consider teatimony or exhibits

to whicihh an objection was sustalned or
which has been ordered striken.

“"Openinpg statements and c.osing
argunents of the attorneys are intended
to help you in understanding the evidence
and applying the law, but they are not
evidence,

"You must not be influenced 1in any
degree by any personal feelings of sym-
pathy tor or prejudice agminst any party
to this sult, for each party ls entitled
to the same fair and lmpaytial considera=

tion.
"No statement or ruling or remark

whicn [ may make during the course of tha
trial is intended to indicate my opinion
as to what the facts are. You are to de-
termine che facts. In this determination,
you alone must declide upon the baliev-
ability of che evidence and i{ts weight
and value, In consldering the weight and
value of the testimony of any witness you
way Cake into conslderarion the appear-

ance, attitude and behavior of the witness,

20 -

Pa
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i
1 the inTarest -of the witness in the out-
s 2 come of the trial, the relation of the

3 witness to any parties to the trial, the
4 inclination of the witness to speak truth-
5 fully or not, the probability oxr improb-
6 ability of the witness' scatements, and
7 all other facts and circumstances in evi-
8 dence. Thus, you may give the testimony
9 of any witness just such weight and value
10 as you wmay belleve rChe teasrimony of auch
n witness is entitled to receive.
12 “Until this case 18 subuitted to
13 you for your deliberation, you must not

. 14 discuss this case with anyone or remain
% withiu hearing of anyone discussing 1t,
18 After Lnls case has been subnitted to you,
” you fust discuss this case only in the jury
18 room when all mewbers of che jury are
19 present. You are to keep An open mind
20 aind you shall rot declde any issue in chis
2ty case until the case 1s subpmitted to you
22 fur vour deliberation under rhe Instructe
23 | tions of the Court,™
24
25 lLadies and gentlemen, you have pads and pencils
26 that have been furnished teo you by the Clerk of the Court.
27 They are made available to you under our law so that you
28 can take your own notes. You are permitted to do that.
29 You are also permitted to rely upon your own notes. You
30 are not peruitted, however, to rely upon the notes of
31 other jurors., It is my duty at this rime as well teo re-
32 amind you that we keep a transeript of the proceedings bhe-

-21-
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L 1 fore the Court and the official record of the {ourt is
2 done by the Court Reporter, who 1s seared here,
3 I waut to bring your attention again, too, just
4 4 we start che case, who the attorneys are, Mr. Herring,
5 will you please stand? This is the Sctate Public Defender
[ and his Deputy, Mr, McGuire, the local Public Defender,
7 The uiratrict Attorney of White Pine County, Mr. Johnaton,
8 will you please stand, and als Deputy, Mr. Fairman,
g Alright, gentlemen, are you prepared to go for-
10 ward?
i BY MR. JORNSTON: The State is ready, Your
t2 ilonor.
13 bY bue. MCGUIKRE: The defenee ia ready, Your
. oM Houor,
15 bY Tuk COUKT: Alright. Fine.
16 Mr. Johnston, you can proceed.
7
8 STATE'S OPEMING STATEMENT
19 BY MK. JUsNSTON: May 1t please the Court,
20 Mr. McGuire, Mr. Herring, Mr. Failrman, and iadies and
21 gentlemen ot the Jury.
22 AC clils cime, as the Judge has instructed you,
23 Che State is piven the opportunity to tell you what we
24 believe the evidence in this case wiil show and & brief
25 overview of what Che case is all abour so that as you see
2 ! bits and pieces of evidence presented by varlous witnasses
27 you will be able to, in the beck of your nind, have a
26 | general feeling of the whole pleture -- what I would like
2 | to call the big picture -- of what the case rteally 1s.
30 Now, because of the many witnepaes involved,
3 and many of these witnesses lLive vutside of this community,
32 it is necessary to accoumodate thelr travel and their

22
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[

1 work schedules and to shuffle them and they will be a
2 little bit out of order, So, I would like you to bear
3 witin us if you would, please.
4 Also, many times during the Incidents that are
5 being described mulvtiple eventa were happening, Some
6 ] things were nappening in one place while others were hap-
7 ; pening sowewnere else, We cannot put on the witnesses
8 é who can testify to cnose all at one time, You will hear
9 everything. Tnat is our intent in thie case.
10 ! Now, the evidence only copen from the witness,
n It does not come from myself or any other attorney wheo
12 gits in this Cuurtroom today. Only from the chair right
13 on the wilness sctand is what you snould be listening to

L u and what you should ftollow in this case,
15 how, if by chance there is some difference between
16 what 1 tel; you now in these opening remarks and what a
7 witness says, pleuse rely on what the witness says, It is
8 not avuidable and I apologlze now for that. I do not tell
19 these Witivdses what to say and I do not know every datail
20 of what they way be asked or what they may teatify from
2 the scand, InaC 1s the reason I cacvry a few notes with me
22 even this worning so 1 can recall in wy mind the things
= that T would like ro tell you.
24 How, the bDerendant is charged with murder, sexual
2 agsaulc, kidnapping in tha first degree, and battery with
26

intent Co cowwnt sexual assault, What really happened?

27 What will the facts snow?

28 Well, 1 think we need to start back on Beprember
29 2dth, 19/7%. on that particular evening twe young teenage
3 girls were walking up and down the stzeets of the City of
3 Ely. As they were walking together and visiting that aven=-
2 iag chey chanced to exchange a greetlng with a man in a

-23-
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26

27

28

23

32

3

3z

o

little red foreign pickup. Then a block later they decided

to go for a ride with that man.

How, there were two of the girls there, That was
the last time that one of those girls was ever able to
walk the streets of this town. Now, her friend rode with
her for a while alony with the man In the truck, Then she
wanted to be dropped off at home. She was uncemfortable.
She did not like being with him, She did not like being
in his truck, So, she did get off at her house. But she
could nor convince her friend to stay witn her, That was
the last she saw of her friend. She was suppose to me’t
chat frienu at the park later, Her friend, Nancy Griffith,
never appeared at cthe park,

The next worning, September the 2%th, & couple of
wen who live here in Ely decided that it looked like a good
day to go fishing., Since it was the birthday of one of
them, they peched up together and headed off in thelr pick-
up truck o go fishing at the Ruby Mar:h area. As they
drove oul iie Lighway taey decided it weuld be a good idea
co rake a shorieut this date, CLo 40 4 2ifferent route for
a change. 3o, they turned off tae mala highway at 30-Mile
Road, named fur 4 rauch that is 30 miius £rom Ely. As they
went down the read, the driver notlced a plece of glasws or
wirror in the coad partiaily broken up. That kind of
pricked hls luterest and he thought there is something un-
usual dabouc Thal.

Then they went & lirtle ways farther down the
road and cnere in the middle of the road was a purse with
some items scattered around thexe. So, they backed up
and went oul and gathaered up tha purse and the objects

{0 it and tried to see who the purse ulght belong to.

They found svwme little notes in there that had the name

-2
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of Mancy Griffith on them, Well, they picked up the pursae,
not thinking that anything was wrong, and put it in the
back of the truck and headed off on their fishing trip
again, figuring that they could return the purse at & later

3 time after thelr weekend away.

well, they did not get very much farther down the

road when over on the left they noticed some scuff marks.

& They got out and locked st them closer and wandered
¢ around in the brush a little bit, but not seeing anything
10 they went on their way.
11 Then a lLittle ways farther down the road they saw
17 | a person, a person sitting in the brush, afircing up and
1% waving a hand to them, From thelr truck they could not

. 14} tell if it was & male or a female, »f it was Negro or
1% Mexican or white. They got out of rhe truck and went up
1€ and fouad a youny lady sitting in the brush who, as they
17 will describe to you in thelr testimony, was cbviously
i burned -- eavirely burned, To say that they were shocked,
18 rraumatized, is probably an understatement.
20 Thev tried to think what they could do for the
2 girl and tney tovok off their shirts and laid her down and
22 covered ter uu @ little biv, Then rhe declsion came of
23 what du we o next? They will describe how they briefly
24 debaled on what to do, whether one should stay and the
25 other go for help, but because of their personal fear that
26 whoever had done this sct might still be there nelther
27 one would stay alone. They climbed into the truck and
28 headed for the Toad.
29 How, &s chey hit the main highway they went real
30 siuwiy tow. s kly thinking they could flag someone down.
<y They flayped the first car and it went by. They flaygec
3z the second car and it was a little red pickup with a

“?25-
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1 Q. Now, what kind of road was it?

2 A Pirt road. Just a praval road,

3 Q. Okay. How narrow was Lhe span on the

4 tires of this little vehicle you are describing?

5 A Wall, about like any small forelgn

6 vehicle. About, I don't know, four, five feet.

7 0. Then you drove back o the highway and

8 what happened?

9 A, Well, ilmmedlately a Ford pickup come

10 along and we tried to flag him down. He slowed down and

n chen he took off again., I guess a couple of men with no

12 shirts on wmas him nervous.

13 So, then a little red pickup came along,
. oM We waved «rC hinm and he stopped. So rhen we went to his

15 truck and explained our problem to him.

16 Q. liow did you explain xt to him?

7 A, Well, as I recall, 1 told him we had an

18 ewerency and one of us told him chis pirl was burnt

19 badly over there, His response was a0 shit, 1 guess

20 I'm suppoue to say that. But that's the way it happened.

21 S0, then we asked him 1f he'd go down for

2 help. He said you mean that town back there and I said

23

yes. So, then he sald no. He said -~ 1 can't asay it

24 word four word.

2 Q. Alright,

26 A, dut it was something about he worked in
27 30-Mile and he knew where it was and he had to go out to
8 the drlll or the driller would be looking for him, but
3, that he woula scop and stay there.

30 S0, chen we told him rhat wa'll go on and
3 ; get help.

32

J. How, did you give hiw soue directions omn
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1 how to find the girl?
2 A, I think Don told him the exact distance --

3 1f I remeuwber right, I'm not sure of that -- from the

4 nighway.

5 Y. Okay. And then did cthis wan in the red
6 truck drive away?

7 A. de did,

8 Q. And can you describe him at all?

] A, Well, all I can tell you was that ha wss

10 dark cowplected and young, Teasonably young. He was very

i3 nervous, i'm sure, at the time. And thst's aboutr all I
12 can tell you apout him.

13 Q. short hair, long hair?

14 | A, Well, he nad medium length hair, I think,

156 uh=~huh, down o about his shoulders,

16 Q. Was it light in color or dark?
7 A, Ir was dark.
18 Q. Wnat about the truck? Can you describe

19 the red truck?
20 ¢ A. Yes. It was a red Datsun or Toyota, a
21 forelgn picsup. It had California license plates. It had

22 wnat I would call a club cab just a little smaller or a

23 litcle bigger than a regular cab where you have a storage
¢ area in the back., de had a white camper on the back made
25 out of fiberglass or plastic or something.

26 The reason the truck iupressed me was i
7 was fairly new and I had seen very few of thaase with thla
8 type of cab on it,

2 BY MR. JORNSTON: Your Honor, may 1 approach
0 the Clerk and cthe witnesa?

3 BY THE CQUKT: You certainly may.

32 BY MR, JOHNSTON: Thank you.
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1 {(Whereapon counsel approdcued the Clerk and
the witnes..)

2
3 DIRECT EZAMINATION CONTINUED
4

BY MR. JOUNSTON:
5
6 Q. Mr. dofneins, I would like te hand you
7 witat has beun warked as State's Exhibit 4, a photograpkl,
8 and ask you to enamine it, please.
9
0 {(Wnersupon tne witness examined the Exhibit.)
" AL Lt surely locks like tae one I saw,
12 q. {6u recognize then the subject matter of
13 Chat ploLographt

. 1 A les.
15 g. and ic appears to be tne ssme Ttruck or
16 reasonabiy cluse Lo the sane truck that you saw out on the
17 nigaway
‘ 18 A, Ul hun,
19 5. wo wajor changes of differsuces in Lt?
20 . if chere is I can'c tell it.
! g Okdy. Did you ever have og¢casion to
22 identify that iruck for the police o0r Lhe Sheriff's Office
23 at & ddter rCiwe?
2 A. Iodid,
25 'R Where would that have been at?
26 I I think that's tue samée truck,
ar . where did you see it ar when you ldentified
28 it fur the police?
2 ; i, At tne Public Safetry Building.
30 Y. Ukay., Thank you.
3 Now, after the red truck drove off what
a2 did you ao?
~53-
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; 1 A, We went on, continued on to Ely.
2 4. Jkay.
3 A. Aunu wa went to Hansen's Teraco, Don
4 called che police.
5 1 went nome Lo get anvther shixt on. It
6 wis ki1 of coal that worning. I guess I was kind of
7 shaicbtng, a Livcle bic,
8 Q0. Dld you ever po back cut to where the girl
9 wds at’t
10 AL 1 ismediately returne. o the sacene and
11 wanen I got there, why, Officer Rouweru and Don was there,
12 1 asked rhew where the red truck was. They said they
13 haan't even sewa it.
L 3. Uid you do anyching else at the scene that
15 day?
16 A Well, wa showed Officer Romero the body
17 prints anda tite olrt wnd the scuff war«e ond these things.
' 18 AT oue puint 1 seeu -- I observed Officer
19 Romere pici suvucualiy up in the center of the road and then .
20 | drop it again asd 1 walked over there, Do you want me Lo
2 tell Cuew wial 1€ was?
22 Y. Yes, Whal was 1t7
23 | . it was Lue back of u nand, the skin, finger-
24% nails ana ai:.
25 5Y Mh, JOHUSTON: Mo furtter questions, Your
26 Honor,
27|‘ 4% Ti.k COURT: Cross-Examination?
28 b rin. MoLULka: Thank you, Your Homor,
29
CROSS-LAAMIGATIOUN
30
31 BY mMii. McGHIEL:
a2 Y. This waa in the red .ruck, nelther of you
YA
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1 periuups could be understood in terms of his fifteen-year-
. 2 old juugmeut and that is he began to treat himself be-
3 cause Oe lost faith in che medical profession, He did not
4 npave any reason to have faith in the uedical profession
5 after six years, 5o, he started to seek rellef with alco-
6! tiol, whicti unfortunately was available in his home, and
7 wore covertly ne started to seek relief with Vallium and
8 Seconzl and otier drugs which he was uble to obtain, and
9 again unforcunately young people in our society cen obtain
10 drugs like that, and he started to use marijuana seeking
1 relief from those terrible headaches that no one else
12 coula uelp nin with,
13 Alsc, he tried to lead a normal, productive life,
. 14 ke dropped out of school, and with his problems it is a
15 §  wonder Le even got into nigh school; but he dropped cut
16 of schuol Lecause of his learniug pioblems and his head-
X4 aches, his lnability to get along with the teachers and
18 his classwates caused by this tecrrible illness. But he
9 did go ou and pet a GED. He wanted to make something out
20 aof himsel!f and ue worked in a variety of jobs. He was
2 1oL WOIklhy on a4 career or a profession, He worked at
22 the jobs he could handle and hold down to support himself.
23 Yuen ne got married. That is perhaps the happiest
24 day of anyone's life. It certainly was the happlest day
25 of Bob's, It'w the day he described to psychiatristas ss
28 the one nundred in his life on a scale of zero to one
& hundred. Sowmehow he managed to pull himself together,
28 to be persouable and friendly and alert at least long
= enough to attract a woman whom he regarded as very fine.
0 it was quite an effort for him, suffering from the diseass
o that afflicted him, Thie is not a disease that cripples
32 the body, It is not a disease that deprives you of the
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! use 0l 4 Llimp or your mobility. It is a disease that goes

2 right to your center. 1t is a disease that diseases you

3 and that uiseasea him, But somehow ne managed to overcome

4 that Long encugh to attract and marry Robin Ybarra. But

5 he could not keep it up. He could not keep that depres-

6 slon, that strangencss, that illness, under control,

7 Ladies and gentlemen, in early 1979 he learned

8 that uis wife had ieft him, His wife, who was expecting

9 his child, had left hiw. Robert had led a depressing life

10 to this poinc, but this was really depressing, It de-

" pressed hlim to such an extent that shortly before he came

2 te kEly, hevada, when it became clear even to him with all

13 the hope and delusions that he was suffering from, that
Lo there would not be any reconciliation, Then he tried to

o ‘ take his iife by cutting his wrists, but he wae unasuccess-

% ful. e was nospitalized and taken howme., The next day

v fie got up and tried to put & good face back ou it and sald

1 1'm okay, 1 was down but now I'm okay. He went out to

b work, the oniy thiog he had ever oeen at all successful ac.

20
le went oul to work in the drillfug business and he nutured
the hope, and under the cizcumstances you will learn that

| it was more a delusion than a hope, uhe delusion that his

= wife could be restored to him; that this unbridgeable dif-

24 ference that she let him know was unbridgeable could be

2 rescored and that he could be put back in hie former poai- |

2 tion of happiness withiu that marriage.

2?‘ S0, he traveled, drilling, and he came to Ely,

ZBJ Hevada, living alone and drinking herd, taking Valliua,

2 not getting any heip at all for the very severe mental

% illness that afflicred him.

3 ‘then it was September 28th, 1979. For a long

82 riwe Kobert could not glve an account to hle attorneys
-3b~




Case 3:00-cv-00283-GMN-VPC Document 120-2777456 Filed 06/23/05 Page 6(Q of 280

1 or to anyone, to the psychiatrists he saw, of the events
2 of that evening, He could not accurately recall it, Per-
3 hape you can too imagine trying to recall such an event Lf
4 you cowmitted that act. Perhaps soue of us are sensitive
5 enough to get a feeling for the mental mechanisms that
6 just blocked that out of his mind and just put a different
7 September 2, 1979, in his head.
8 The account that he has given us, the bsst one
9 that he can, came to him after a substantial period of
10 treatment and medication at Lakes Crossing Center for the
i Mentully Disordered Offender. Suddenly he somehow worked
12 through that terrible experience and was able to recall
13 what happened.

. 14 How, ladies and gentlemen, ne came off work that
15 day, as yuu will hear from his account, and he prayed.
16 He prayed that Robin Ybarra, his wife, would ba restored
17 to hiw. iie sald to the good voleces L will do anything to
18 get her vack., He then heard a differvewui volce, a volce
19 different cthan anyone e had ever heard in all of the
20 years lie had learned to rely on the good voices that gave
21 him sowe cowmfort and perhaps & feeling of security and
22 speciulivas. he heard a different volce. He heard a
23 voice thai said you will get Robin back 1if you sacrifice
24 sowebody. In his despair and delusions and psychosis, he
25 heeded thart volce, perhaps not recognizing or perhaps in-
26 ° spite ol recugniczing it as the voice that he took to be a
4 volce of Satan. de was so desperate that he pilcked up
28 those two girls and after riding around with them and let-
29 tiug one off, he took Nancy home. He talked to her about
30 a4 job cleaning his treiler, He proposed that they go out
3 to tine 30-Mile Road to party with his friend Reoger Smoger.
32 As they drove out along that road ayain toward that party
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i he heard a voice say stop. He actopped and they got out.

2 Wency fainted, Then the voice sald take har ocut and sacri-
3 fice her. He ook her out and he burned her. That is the
4 account, 46 best I can relate it to you, chat Bob has of

5 the events of thet evening. It 1s a blzarre account. He

8 was in a bizarre state of wmind,

7 In the c¢ourse of this trial you will learm that

8 some of it simply does not jive with what was found on the
9 pround. Some of 1t does not correapond with all the evi-
10 dence we have from other sources, It would be very strange
n if ic did. It woula be very strange 1f the troubled young
12 man in this state of mind could observe and recall and re-
13 % late tae way we observe, recall, and relate, those of us

. ou l who arc fortunate encugh not to be afflicted this way.

15 You will also learn that after Bob's arrest when
16 he could not rewember any of this, when his mind protected
i ; itself frow this awful knowledge and somehow recomstructed
8 | another Septewber 28th, nevertheless iie was so troublad

19 that out in our White Pine County Public Safety Building,
20 wiere he was held for a substantial period of time, he re-
21 peatedly atrewpted to cowmit guicide, cutting himself with
22 plastic spoons or knives, & razor plade if he could get it,
o attempting to destroy himself, Of ccurse he had other

24 reasons Lo pe depressed, Depressed was a young man, un-
2 able to recall cnis event but charged with ic,

26 kobert and his history and tae records in this

27 vase nave been examined by a number of paychiatriets. You
28 will hear the testimony of four of them, 1f the case pro-
29 ceeds us 1 expect. The psychiatrist who has had perhaps
3¢ the most contact with Robart Ybarra is Dr, Richnak. Dr,
3 Kichnak is an employee of Lakes Crosslng Center for the

3 Mentally Disordered Offender,
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1 You will learn in the course of this trial onae of
2 the reasons we have been this long getting here is that in
3 1950 Robert Ybarra's aickness became 30 manifest he was
4 found incowpetent to stund trial and he went to Lakes Crosa-
5 ing and spent some time there. Robert Ybarra began to
6 suffer frow some extremely disturbing delusions and thay
7 disturbed the progress of this case. ide began to belisve
8 that 1 was Satan's brother and that tne District Attorney
9 was Satan's son. He belleved that he was being poisoned
10 by the Sheriff's Office., He believed chat I was being pald
L by mewbers of the community to work against his interests,
12 lle had a nuuber of other troubling beliefs chat prevented
13 him from communicating with myself, with some other

Lo wembers of the Public Defender's Office, and it became
15 difficult, and there was a hearing. After he had been
18 examined by a number of psychlarrists, a hearing before
17 this Court and the undisputed testimony at that hearing
18 wag thal i was incompetent to stand trial because he was
19 wnable to cooperate and communicate with his counsel.
20 That wus the finding of this Court. (onsequently, he was
21 committed to Lakes Crossing Center for the Mentally Dis-
2 ordered Offender.
3 When he went there, Dr. Riconak's interest was
“ simply to tveat him, restore his couwpetency and get him

back here to stand trial. But in the course of the con-

“6 siderable contact and examination and therapy that 1s re-

27

quired to accowmplish that, Dr. Richnak came to realizae
28

and understand the nature of Robert's illness, You will
]
‘ learn that after much study of those factors and after
o0

access to his personal history and any other records, Dr,
REichnek caue to the opinicn as a psychiatrist, based cn

all of this study, that Robert Ybarra suffared from ar
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t organic personality syndrome, You will learn mora abourt
2 the characteristics of that, The evidence on which thac
3 opinion is based and as a result of that and the other
4 informarion available to Dr. Richnak concerning the avents
5 of September 28th, he furcher formed the opinion that on
6 that eveniug Robert Ybarra was ln & psychotic state, that
7 he was crazy, to put it in layman's language, insane,
8 Another psychiatrist has had substancial contact
] with Hobert Ybarra throughout these proceedings and that
10 is Dr. John Chappel. You will learn that Mr. Ybarra's
1 mental state is observed very early in these proceedings
12 by his attorneys end others which indicated that it was
13 appropriate that he be examined by psychiacrists to the

% 14 issue of hiv competency to stand trial. Dr, Chappal was
15 one of the psychiatrists that conducted one of those
16 exaninetions. In his first examination he was unabie to
7 form un opinion that Robert was insane at the time of
8 his act. Of course, that was not zhe primary ifasue,
9 The primary issue was whether he wds competent Lo scand .
“0 trial pecause Robert was not able o communicate the events
“‘% of that evening that he has now coimunicated to us,
a2 As Robert gained access tc what happened that
23 evening, and as his attorneys galned more and more access
¥4 to iuformation on his background, 2s that was made avail-
w5 able to Dr. Chappel, he came to understand the diseass
% | that Robert is suffering from., He came to appreciate its
27 significance. He also came to the opinion, as you will
i) hear from him on the stand, that c¢a that evening Robert
v | Ybarra was sufferiug froma toxic psychosis from & paychotic
30 : state,
" é Now, you will note there is some difference ba-
s2 % tween the opinions of these two doctors as thay have ex-

40 -




Case 3:00-cv-Q0233-GMN-VPC Document 120-2777456 Filed 06/23/05 Pag

g

pressed them in thelr reports and as they will probably
express thew lu rtheir testimony, but these two diagnoses
are not, as you will learn, mutually exclusive, Thare i3
primarily a difference of emphasis and a framework in
whico Kobert has been perceived by the two doctors. They
do agree with the bottow line. They do agree fundamentally
that they are botn of the oplnion, based on long study

and substantial contact with Robert, that he was in a

psychotic state at the time he killed Nancy Griffich.

You will also hear testimony from Dr. Gerow, who,
like Dr. Chappel, was appointed early in this case to
exawine lkobert to determine 1f he was competent to stand
trial. Dr. Gercw and Robert did not get along well,
Robert talked to him once, but perhaps Dr. Gerow was not
able to bring him out the way the other peychiatrists
were or perhaps as Robert was veacting with many paople
at tiat time, including his attorneys and others, his
filness simply interfered with his abllity to communicats
with Dr. Gerow. AL any rate, he also became subject to
the delusion, as re;zards to Dr, Gerow, that Dr. Gerow --
like wyself, the bistricc Attormey, the Sheriff, and many
otner people around here -- was an ageut of Satan and was
a bad person. The voices told him not to talk to Dr.

Gerow and he did not.

Dr. Gerow came to the conclusion that Robart was
competent to stand trial and you will learn that he wmain-
tained that conclusion singlehandedly cthrough the tima of
Kobert's competency hearing in the face of the opinions
of a number of otrher psychiatrists and 1 would suggest in
the face of substantial evidence to the contrary. He also
formed the copinion that Robert Ybarza was not {nsane on

Septewber Zdth, 1979. He stood by that opinion te this

41 -
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1 date. In fact, he has been so confident in that opinion
2 chat even after Robert was able to rumember tha events of
3 that evenlng, even after Robert, through medication and
4 therapy at Lakes Crossing, had recovered his competency a0
5 that he could communicate with myself and so that he could
€ participate in these proceedings, and even after he had
7 been assured that Robert was avallable and would talk to
8 nim and now no longer was subject to delusiona which had
9 sent him to Lakes Crossing in the firsc place, even safter
10 he had been made aware that this new information, ceritical
" i{nforwmation, information essential to understanding
12 Robert's problem in mentality and iilness, and that this
13 informaction was available, he was 80 confident in that

u 14 t initial opinion that he did not want to see Robert and
5 | he has not seen Kobert since Robert regained access o
16 trose memories snd the ability to speak with Dr, Garow,
i You will alsc hear from the fFourth psychiatrist,
18 br. Molde. How Dr. Mulde was oue u. the doctors on the
19 iusanity comeission which determined early this year that
20 Kobert was how competrent and able to leave lLakas Crossing
2 and return here for his trial and he examined him on that
22 occasion and examined him siwmply with the issue, of course,
2 of his cowpetency to stand trial. Ho other issue was be-
28 fore him. e was then subsequently requested Co exawine
25 Robert on the issue of his insanity at tha time he killed
8 Nancy Griffith and who conducted a single interview of
z an hour, an hour and fifteen or twenty ninutes, with
8 Robert and, of course, reviewed the material that had been
A made available to the other psychiatrists. Om the basis
3 of that review, and that single one hour fifreen or twenty
3 minute interview, he aleo came to the conclusion that
3 Robert was insane on that date.
eyl -
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1 There is evidence that is going to be submitrted
2 to you, psychiactric testimony, concerning Robert Ybarca's
3 wmental state on September 28th, 1979. It will be for you
4 to weigh in reaching your judgment, the opinions of these
5 four psychiatrists,
6 I submwit that vou will have ample basia for de-
7 termiuing which of them, like yourselves, have been ia a
8 position to seek the truth in this csse and which of them
9 have actively svught it and which of thelr opiniona are
10 entitled to persuade you. The persuasion is not on as.
1 1t 1s on the State beyond a reasonable doubt. I submlt
12 there will be more than a reasonable doubt as to Robert
13 Ybarra's wental scate on that date beth from the evidence
. 14 of thuse whu nave known him and live¢ with him, grown up
15 wich him, and the evidence of men trained in understanding
16 these pronlems and devoted substantial energy to applying
17 their skiil to understanding Robert's wental state.
18 Ffor that reason, at the conclusion of this case
19 we will ask for a verdict om Count I, murder, of not gullty
20 by reason of insanity, Based on Roberc's demial of the
a1 compission of the other offenses and the lack of proof
[ by the prosecution which we anticipate beyond a reasonable
23 doubt thac ne Gid commic them, a verdict of not gulilty on
& each of the other three counts. i
45 Thank you.
6 vY THE COURT: Ladles and gentlemen, we have
a7 approached very quickly the noon hour.
28 Our normal function in Court is about an hour in
29 time, maybe even a lictle less than that. The reason for
3Oj that is tihat we have found, I am suce you are all well
31 i aware, that studies have indicated that people have a lot
Szji of rrouble concentrating beyona that perioed of tima, How-
Il
]1 -4 -
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tolu Liw whien siuve of toe road she wag on; did you?l
A. 1 don't kaow, I don't think so.

. Before you found hex you found the purse;

hadn't you®

A vorrect.

. And you were driving quite slowly chrough
Cle arca; welwu' b yosuf

A I would say so,

4. [f you had been driving 4t your normal
speed you prubably would have wlgsed her; wouldn't you?

A lo.
e These marks that you saw by the side of
the roud yuu Ju 000 Know what cadsed them; do you?

A Wot exactly, no.

g And it could have been scmebody trying to

crawl vul of (he barvow pit; couldn't it?

Al Very easily.

. You and Mr., Danner werz both quite excited

by the tine you returned to the nighway; weren't youl
A, W were,

R You said neither of you were wearing any

shirts; is that right?
A, I think Mr, Dannar ns=d an undershirt on,

Q. And the first pickup tnat you tried to

stop woulu not even stop for you; would it?
W wo.
q. but the man in the red pickup did stop;
didn'c he?
Al He did.

u. and he agreed to go and stay with the girl;

didn't het?

n. ne did,
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1 Q. And he then proceeded in that direction;

2 uidn'c he?

3 A, As near as L know, yaa.

4 Q. Now, you did not try to gwell this man's

5 breatii; did you?

6 A, hio .

7 i Q. You did uot have any reason teo; did you?

& l A, Ho.

g Q. You Jid not see him walk; did youl

10 A, %o. He never got out of the truck.

1 G. You did not examine nis eyes to determine
12 if they were dilated or contracted; did you?

13 Al No.

. 14 Y. In fuct, you were pot particularly interest-

5 ed in hiw; were you?

16 A. 1 waa looking for heip.

17 3. Aad you dld not really care who heiped you;
18 ald you?

19 AL Correct.

20 . s¢, you did not particularly obaaxva his

21 depeanoT aud oanner; did you?

22 E A, That's right.

237 BY . MeGUIRE: [ nave no other questious,

24 Your Honor.

25 BY e COLKT: Redirect, Mr, Johnston?

26 BY MK, JOHNSTON: Moue, Your Honor.

27 BY TuE COURT: Is the wituess excused from Lhe
28 case or subject to recall in che case?
29 BY #MR. HMcGULRE: he way be excused, Your
30 Honor,
3 BY MR, JOHNSTOm: e may be excused, Your
32 Honor .

-5 6
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[ 1 BY THE COURT: Alright. You are excused from
2 thne case then. You are free to eithar go or stay, Mr.
3 Hofheins, Thauk you very much.
4 BY 1K, HOFHELNS: Thank you,
5
) {(Whereupon the wituess was excused.)
b
7 BY THE COURT: This is the first witness. I
3 assuwe Lhe rule of exclusion is invoked in this case,
3 gentlemen?
m BY MK. HMcGUIRE: Yes, Your ionor.
1 BY MR, JUHNSTON: That Ls right.
12 B3Y Tk COURT: You can relv upon yourself., I
13 do not kiow who «ll the witnesses are. Lo, you take care
W of your own responsibilircy,
15 You way call your next witness.
15 BY tk. JOHNSTON: The Scate would call Domn
17 Daunier.
13 ¢Y Tk COURT. Please come forwerd and be
19 gworn atid Tdke Lhie STANd, .
20)
” (WITNESS SWORN:
a DONALD K. DANNER
23
2 having buen firsu duly sworn to testify to the truth, the !
25 whole truth, and nothing but the truth, testified on his
26 cath as follows:
27 BY ThE COURT: Please be seated.
a4 Tou way proceed,
24
30 DIRECT EXAMINATIOW
31 BY ME. JOuNLLOI.
3 d. would you please state your name and spell
57 -
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e
1 it for the record?
2 A, Ponsld R, Danner, De~a-ri-n-e-r.
3 Q. And where do you reside, sir?
4 AL 395 Lly Avenus,
5 Q. Are you employed?
6 A. I'm self-auployed. [ cwn Murdock's Metal
7 and Paintr,
8 4. tdow long have you been in that business?
9 A. I've been in the business twenty Years.
10 . Ar. vaonner, I would like to go back to the

11 date of Septewber 29, 1979. {an you recall that date &t

12 all?
i3 A, Yes, L can.

., g, Wnat would you have been doing on the morn-
15 fng of Septewber 49, 19797
16 AL Dee Hotheins and mysel! were on our way to
V7 a fisniug trip at Ruby Valley.

N 18 . And who was driving?

19 AL AU thnat time Dee was.
20 | . And what route did you take to get to the
21 Ruby Valley vaat aay?
22 A. We turned off on the 30-Mile Road to jo
23 into the hubics that way.
24 qQ. and did anything unusual happen oa that
25 roaa?
26 A Yus. After we had traveled down the road
27 a couple vi wiies we saw a purse lyiang in the middle of
28 the road. The coutents of the purse were scatterad around
29 che axea.
30 . Diu yuu drive ont
31 A do. We stopped and lovked around and
32 picked up the purse and then the contenta and put the

-54-
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1 conteuts bach lo the purse and put 1t in the back of

< ; Dea's Lruck.
! 2. Now, when you saw the contents what did
il gou Lind?
£ A, Uh, there was a wallet, a pack of cigarettes,
€}  some coswetlcs, things like that,
7 . Ay ildentification?
8 AL No regyular identification, There was
4 some excuses frow school for being tardy, 1 believe it
10 was for Nancy Griffith.
R Q. LUid you know Hancy Griffith?
12 a. Ho.
19 g what Jdid you do wign the pursel?

. " A. we put 1t in the back of Dee's truck,
» Q. Wnat dJdid you do nexv, Mr, Danaer?
% A, Weil, we looked aronad the area there,
iy We could see wihere somebody had laia on the bank of the
8 road Liere, we seel some -- what appearved to be barefoot
19 humalli traciks <Tound. .
2@ Ynen we iocked artund and we didn't see
o auyrhing sluv. 86, we £60 in the (racx and started on
2 duwii Lile LOuu dpdlin.
23 " Uid anything else huppen on your way!
2 A We weut down the rcad a little ways and
%) there was several vehicle tracks back and forth acxross
2 the road. wWe turned around. These things locked suuapi-~
a cious Lo us. 350, we ware alert to what we were seeing
2 there,
2 We saw 4 plece of clorth laying along side the
30 road. We stepped., I got out and picked it up and locked
A it over,
32 q. Could you described it, please?
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: A, It was a tannish -- a light tannish color.
s It had been buruned.
3 There was wmore tracks around that area
4 where somecvne had laid on the bank. Again we looked around
5 and walked out into the brush. We didn't see anything.
6 S0, Wwe got back in the truck and we astart-
7 ed on Jown the road again,
8 Q. Ukay.
g A, We went just a lirtle ways farther and we
10 i saw a persoen sitting up in the brush ¢ff the side of the
" ] road.
12 . Uid you stop?
13 . Yes, we stopped.
14 Je couid gee the pers.on was nude. We could

. 15 tell that suvmetning was drastically wriong., We got out. We
16 went over Lo sev 1f we could do anything, It was a femasle,
\7 she wis nude except for a palr of socks., She'd been appar-
18 ently burned ail over ner sody. She had a gash in her left
19 shoulder,
20 Q. tHow deep was 1t?
21 A All 1 could say was il appeared very deep,
z2 | I cannoct --
23 Q. A hall inch?
24 L. L would say an inch.
25 0. Okay. What did her fuce look like?
26 Al it was -~ it was raw locking like it was -~
27 i been blistered aud the bliscter hau btroke and dried up
28 | and crached.
29? der Lalr was burneo really short, She was
30 | pretty much raw lovking every place where she had been

3 burned badly,

32 . Could you see her eyes!

-bo_
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? 1 Al I don't have a plcture of them in my wind
1 2 right now, [ couldn't describe them ro you.
3 q. After finding somepue like that what did
4 you dot
5 A. Tried tu -- tried to act calm and debatae
8 what we shoulu do.
7 At that point, Dee and I both took our
) long wieeved snivts off so we could cover her with that.
9 1 went back #nd looked through the rruck to see if 1 could
10 find waybe a blanket or something. 1 found an old rag of
11 4 dress in wbe back of the truck. I gzot it, shook the dirt
12 off ir che best I could, and tovk it over and Dee spread
13 it vut ou Che pround and we helped her lay down on that
N 14 and coveTed bes wikh the shirts.
15 N Was sue able to move nerself or did you
6 have Lo nelp ner?
7 Al She -- she was able to move herself but I
. 18 coulun't say whecher 1t was what you would call a controlled
19 woVe 01 uob. She had apparently sat up when she heard us
20 cowiug.
a pee asked her, as | recall, he asked her
22 if she could iay down on that ray Lhat we threw down. And
23 I'w sure she susic yes. But as I rucall we both helped her
4 to lay down at that point.
25 1 asked her 1f there was anybody else
26 around, sae sald uo.
& 1 asked her if anyone was with her. I
8 thought she said Don at tnat point. But sne sald that
29\ ue one else was around,
s G. Did she say anything clse?
A A, 1 can reweuber her asking for water and
% we didn't have any.
-61.
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?

| 1 At that polnt, Dee and 1 were both scared.
2 we knew we iad to get some help, There was nothing more
3 we could do for her. So, we decided to go for some help,
4 We incended on getting to the highway and flagging some=
5 body down wnd then going back.
8 We got to the highway zand there was no im-
7 medlace traffic, So, we started back towards Ely. One
3 truck started -- or passed us. I tried f£lagging him down
e and he wouldn'c stop.
10 We went a ways fartner and there was another
Ll truck tnar came along and I was able to flag him down, We
12 eaplained winal we had found and asked nim if he could come
13 back to town aid get the Sheriff and an ambulance and et
14 thew oul tuere. He preferred not to come back to town, is
15 the best way I could describe it at this point because I
16 can only ruewenber parts of him and what was said at that
1 poiut,

’ 8 g. Okay.
19 | A. He said that he was on his way to work and
20 4t First he sald he was on his way to work and he would
21 | have tu stup at his boss and tell him where he was.
22 e said, well, I'm going to work on 30-Mile
23 Road. I asked him 1f he would step and stay with her then
24 | and we would go to town and get the Sheriff and the ambulance.
25 ! He agreed.
26 i told him that che girl was approximately
2 thirty miles out on the 30-Mile Road., We got back in
28 Dee's truch and came om to town.
29 q. Could you describe the person that was in
30 the truck?
3 A, The person was dark complected, of, I
32 would guess, Mexican, possibly Indian descent. He appeared,
-67-
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1 as I recall, to have about a week's growth of mustache.
2 That's about as much as I can remembaer. I can't -=- wasn't
3 thinking at that time of identifying the person. The
4 vehicle 1 nave a good picture of in wy wmind,
5 qQ. Can you describe that for us, pleasa?
6 A. It was a rad foreign pickup, It had
7 California plates on it. It had a white camper on Lhe
8 Lack of it. It didn't have a back window in it, It had
g what they call a boot between the cab and the top there
10 un Lhe back of the pickup and that's to make dccess from
11 oue place of the truck to the other,
12 I noticed it looked like &4 bed made up in
13 the back. There was a cooler. I could see the top of a

L covler back there., 1 recall seelng something folded uwp
13 ou the front seat.
16 Q. Okay.,
17 A. That's my business is tae only reason [

‘ 18 can explaiu tor rememboring that.
19 Q. low, after seeing the truck then did you
20 | 4o on back into townt
21| A. Yes. We came directly co town just as fast
22 as we could go. I wuas driving from tone cime we laft the
23 scene until we got to beMont Hansen's wnere I called the
24 | Sheriff's Vfiice Lrowm.
25 Q. Now, did you ever return to the scene after
26 that?
2 AL Yes. bBernle Romero picked me up in about
2 five minutes after I called the Sheriff's Orfice,
2 Q. Now, when you callid in about this incldent
3 how did you report it or wnat did you report?
a A, I believe my words to the dispatcher was
% tinat we had found a maked girl that had been beaten, raped,
-63-
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and burned.

Q. And then Bernle Rowero picked you up and
did you go back cut te the scene at that time?

A, Yes. wWe went back to the scene at that
time,

When we pot out there she was apparently
srill laylup down because dernie and [, in our haste,
drove right by her., We went by her Imss than a quarter of
a wile when it Jawned on we that we had passed her. Wa
turned around and went back and at that point she was sit-

ting up In che brush,

Q. Now, was the man in the red truck there?l
AL No. DNo. I never saw him again,
Q. Now, when you got back cut there with

Barnie what dia you do?

A. Bernle got out some kind of thermal emer-
gency blanket 176w the back of his car and wrapped it
around her. We helped her lay down on that blanket and
he covered her roae best he could with (t. At that poink,
I moved out of tie way and back over by the patrel car.

Auile waiting for the awbulance to come I
looked down and saw in the road what at Ifirst I thought was
4 tubber glove,

Y. Jid you plck it up?

AL Wo, I didn't,

I looked closer at it and I could sge that
it was the ecntire siin of a person's hand with the finger-
nails atill attacoed vo it, 1 broughc it =- I brought Lt
to Bernie's actention. He came over ana looked at 1t. I
belleve ne picked it up at that time and then put it back
down and hie went and got a bag and coar back and he put it

in for evidence.
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J ’ 1 Q. Did you happen to rumember what the girl's
! 2 hand looked like?

3 AL 1 can remember that -~ I can remember &
4 atubby-locking hand. That's about all,
5 BY MK. JOHNSTON: No further questions, Your
6 Honor,
7 #Y 7L COURT: Cross-Exanination, Mr. McGulre?
8 BY MR, McGUIRE: Thank you, Your lHonor,
g
CROSS -EXAMINATTOGN
10
1 BY MK. McUUIRE:
12 G, iar. Danner, before you ever spoke fo this
13 girl you assuwcd, dida't you, that she had been raped?
BRI A Yes, I did.

15 | S And youa assumed that because she did not
16 ; have any clothes on?
17 P Yes,

) 18 (., Yo asked her, did vou ast, who did iz to
19 her?
20 A Ho, | asked her Lf Laere was anyone alse
21 there and then I velleve I asked Lhier who sha was with, I
22 think is how 1Lt went.
23 0. Didn't she say during the conversation
24 Tim did this co me, Tiw, 1t was Tin?
% A, Ar a later point when Bernle Romero was
26 questioning her he asked har who did this to her or who
&7 had done tnis, She said Tim. It was Tim.
28 At ancther point he asked her 1f she was --
29 if he had raped ber and she sald yns. [ was raped,
30 Q. wWhenr you --
A Al sdernle agked --
32 Q. Wher you returned wirh Bernie Romero you
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3 hau some diffieulry finding her; didn't you?
) A, Yes, we did,
3 q. In fact, you drove past her at firset;
4 didn't you?
3 A, Yes,
6 G, And subsequent to that you realized that
7 you had gone too far; didn't you?
8 A, Yes.
] g And you turned arocund and drove back?
10 A Yes.
11 Q. And 1t was only then that you located
12 her the second tilme; wasn't it?
13 A Yes, Ye¢s, She was sitting up when we
. 14 cawe back anc appareatly had been lying down,

15 q. In fact, the first time that you found
16 her you were ariving quite slowly, weren't you, becauvse
17 you lhad tound the purse?

o 18 ' Yes,
19 Q. and you wignt have wissed her thet time
20 if you had not alowed down because of the purse?
2t A. Yes, I balieve we prubably would.
22 Q. You were quite upset by this event;
23 weren't you?
2 A Yes.
25 Q. Pid it seem like everything was happening
26 in slow motion?
o A. Yes, 1t did.
28 Q. Many times it was difficult to understand
29 what she was sayiany; wasn't 1c?
30 A, Yes, it was.
31 Q. I notice that you have a sheaf of papers
32; in your rear pocket. Would you tell us what those are?
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A, They are my original notes that I wrone
down after the incident trying to keep important details.
They're my stacement to Bernie Romeru, which was recorded
on Qctober the lst at the Public Safety Building. They're
my written statement which was written at the same tine,

. Have you reviewed eny of those documents

prior to coming here to testify?

A, Yes, I have,
Q. May we review those, please?
BY MR, dERRING: Your Horor, can we take a five

nminute recess while we review this?

BY THE COURT: Yes. We wlll take a five ninuce
recess while they review the documents.

Ladles and gentlemen, remember your admonition,
Do uot ¢onverse among yourselves or with anyone else on
any subject connected with the trial; do not read, watch
or listen te any report of or comwentary on the trial, or
any persou connected with the trial, vy any madium of in-
formation, including witheout limitacion newspapers, tele-
vision, and radic; and do not form or express any opinion
on any subject connected with the trial until the case is
finally submitted to you.

We will be in recess for sbour five minutas,

(Whereupon at the hour of 1:50 p.,m. the Court
recessed in the above matter,)
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{Whereupon Court reconvened in the above
matter at the hour of 2:10 p.m.)

BY THE COURT: Before we ccntinue the questions

1 just want to tell you that we are having soms problems

with the air conditicning, the blewing out. So, the rocwm

is continuing to heat up and it is getting hotter and hocter,

We have some lce water over here and cups, If any of you

fecl the need, why the Clark here will be glad to get you

a glass of ice water. You may find that you will need that.

ne maintenance people sald that they will get over hera

and get busy on it, So, that 1s the enly thing we can do.

We will just have to go forward.
Will you gentlemen stipulate that the Jury and the

alternate are in the box?
BY MR, JOHNSTON: The State will stipulate.
BY MR, McGUIRE: The defense will stipulate,

Your Honor.
BY TIUE COURT: Meuwbers of the Jury, feel frae

to remove your coats if you feel like it,

You can go forward Mr. McGuire.

BY MR. HcGUIRE: Your Honor, we have a copy of
the typewritten statement dated Septemtar 1, 1979, We
would request copies of the handwritteu notes datad 9-23-79

and the bandwritten report dated 10-1-79.

BY THE COURT: Let the racord reflect I think

those documents have been dalivered to you, Mr. McGulire,
BY MR. McGUIRE: Yes, Your Honor,
BY THE COURT: Alright. Do you have any addi-
tional questions you want to ask the witness?

BY MR. McGUIRE; Yes. Thank you.

68~
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T CROSS~EXAMINATION CORTINUED
2 BY MR, McGUIRE:
9
4 Q. Mr. Danner, you saw several areas along
5 the road where the ground appeared to have been disturbed;
& 18 that correct?
7 A. Yes, it is,
8 [V And 1t was your impression that someone had
g lain in thuse areas; wasn't 1c?
10 A. Yes,
1 3Y¥ MR, McGUIRE: I have no other questions,
12 Your Honor.
13 8Y THE COURT: Mr, Johpston, Redirect?
. 14 Y MR. JOHKNSTON: No further questions, Your
15 Hounor,
! 16 uY Thk COUNT: No further questions,

17 1s the witness excused from the case, gentlemen,

_‘ 18 or held subject to recall?

- 19 BY MK. AcGUIRE: He wmay De excused.
20 BY MK, JOHNSTONM; He mav he excused on behalf
21 vt the State.
22 b Thie COURT: Alright, 7Thank you, Mr.
23 ganner. You ate excused from the case. You can either
24 slay or go; sult youraelf,
25 BY MK. DANNER; Thank you.
26
. (Wnereupon the witness was excused,}
28 BY ThE COURT: You may call your next witness,
29 Ar. Joeanstun.
30 BY MR. JOhNSTON: The State will call Bernie
3 Avtieku,
32 BY THE COURT: Is there any member of the Jury

~65-
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|
%’ 1 that would like to have a glasa of water?
i 2
(Whereupon there was no response from the Jury.}
3
4 BY TUHE COURT: Pleage ccme forward and bae
5 sworn and take the witness stand,
6 (WITNESS SWORN)
7
B OFFICER BERNIE ROMERO
g having beeu first duly aworn to testlfy to the truth, the
10 whole truth, and nothing but the tructh, testified on his
1 cath as follows:
12
DIRECT EXAMINATION
13
14 BY MR, JOHRSTON:
‘ 15 Q. Would you please atate your full nawe and
6 spell it for the record?
17 A, My name is Bernie Romerc, B-e-r-n-i-e
18 R-0-w-e-1~0.
19 G Waers do you reside, Mr. Romaro?
20 A, Lo Ely.
21 (. Are you employed, sir?
22 I Yes, sir, 1 am.
23 Q. What is the nature of your employment?
24 A, 1 am & Deputy Sheriff with the White Pine
25 County Sheriff's Office.
26 Q. How lonyg have you been soc employed?
27 AL A little over two years.
28 Q. Were you employed in that capaclty with
29 the Sneriff's Office on Seprember 29, 19797
30 A, Yes, 1 was.
£ qQ. Would you have ceen working on that day?
32 Al Yes, | was.
_70-
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1 Q. Do you happen to know what time of day
2 you were working, what enifc?
3 A. I was working the day shifc,
4 Q. Did you have occasion to respond to & cali
5 that day regarding 4n incident on the 30-Mile Road?
5 A, Yes, sir, I did.
7 Q. What time would you have received that
3 call?
3 A, I recelved the call at approximately
1) 8:38 a.m, i
11 Q. And how did you receive that call?
12 AL I was dispatched over the radio,
13 . As & result of that call, what action did
14 you take?
1% A I was told that a gentcleman was waiting
g for me at DeMont's Texaco to show me where this incident

17 occurred. So, I weut to DeMont's Texaco, picked him up,

1€ f and headed out to 30-Mile.

1€ Q. And what time did you arrive at the acena? B
2c A. It was approximately 8:50,

21 Q. How, I said scene, what exactly was chera
22 when you got there?

28 A. The first time wa got there we went past
24 it because we couldu't see anything, We had to turn

25 arcound, come back approximately oh probably a quarter of
26 & wile or so. At that time I observed what appeared te
27 be a human being. At the time it was limped rather bad,
28 It was waving an arw,

28 4. Sitting up or lying down?

30 A, She was in the brush and appeared to be
3 sittiug up, Froam the car it was kind of hard to tell,

32 G. Could you describe chis person that you
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Lo 1 are talkin, about?
2 A, When I first saw her or when I got out
3 to the scene?
4 Q. Yes, wnen you first got there at the
5 scene and pot close enough to see,
5 A. At first I thought it was a colored
7 person, She was black. She appeared to have very little
8 hair. ner face appeared to be swollen. Her eyes ware
g almout swollen shut., Her mouth was protruded., It was
10 red and appeared to be raw flesh, GShe had a rather large
11 gush ou her left shoulder. It would be probably four
12 inches lony and about an inch to an inch and a half deap,
13 There was no bleeding.
LM Q. Okay.
15 AL Her hair was burned off, You could
18 definitely tell that.
17 when 1 got out to the scene I obssrved
18 she was totally naked, Most of her body appeared to be
19 severeiy burned down to her knees. From her kness down
20 she appeared 1o be okay.
21 She was still wearing her socks. Ths
22 holes were worn through the socks and chat's about it.
23 Q. What about her hands?
24 A. Okay. Her hands were sort of im a ~-
25 they were rather stiff and sort of in a grabbing position,
26 ; Q. pid you happen to notice her ears?
27? A, 1 didn't pay partigular attention te
28 thed, nRo.
29 Q. What about the knees and the legse?
30 AL The knees, as well as moet of her body,
31 would appear to be probably with scabs un Chem, real
32 neavy scubs on them, I didn't know whether, and again
-72 -
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1 L dadr®t vay atcention o wnetner, it would be a resulr of
2 burning vr a result of bleeding afterwards. They ware jusc
3 Beavy black ucabs 1t appesred ro be.

4 Q. Wualb about cthe skin in general? How

5 would you descrive 17

[ AL After taking a close look you could sae

7 where a lot of it had been peeling off. Scme of it wus

8 even laying bLack as ! would say sort of like when you get
9 4 blister and get it caught onto something where it falls
10 back.

11 . Were you able to recognize who cthis person
12 was T

13 Al o, I wasn't,

14 . Wele yuu able at any tlme tou establish

26
27
23
29
30
3t

32

Who 1L wuaa?
Fi

WiILL LeI viane

Tidine O 11,
IR

s

! asked her who she was., 1 was told by

tae people Lhal towie ber chat they had found her pursa

it wr arricles in her purse that had her

Whdl ualie was that?
it was Nancy Griffich,

And were you able to ralk to her? Could

i talked to her, yes.

Aud did she tell you her name?

w0. I agked her Lf she was Nancy Griffich

0.
shie speak Lo youf
Ly
i)
4.
i,
anG she nodued.

Afrter a couple of nods she satd yes,

at the tliae, September 29, 1979, did

How,
viffign?
Yes, [ aid,
Very well?

Ade wers not socially avquainted, but I know

-73-
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E
1 tire wnole fawily rather well and she would probably be tLe
2 vae L kaew the less, but I knew her. I could recognize

3 her if 1 saw her any place,

4 u. But you did not recopgnize her?

5 A, No, I didn't.

6 Y MR. JGHNSTON: Yay L approach the witness

/ atid Lhie Clevnt

8 BY THLE COURT: You way.
13
iwWhereupon couanse¢l approached the Clerk end
10 the witness.)
11

DIRECT EXAMINATION CONTINUED

1% BY k. JUnwo LGN
14 i Mr, kowero, T would like to hand you two

15 vatiuils, siate's kxhibic 1 and also State's Exhibirp 2,

16 P you avaid please examine those.

17

8 {(woereupon cthe witness examined the exhibits,)

9 0. Huw, 1f when ycu reter to the axhibits

20 could wew picase use the exnlbit number?

a dow, referring c¢o Exhibit 1, after

22 easalniiag that photograph do you recognize the subject

23 matter of Laatt?

24 e Tes, [ oao.

25 . And what is ir?

26 L Iv's a piwtogreph >f Wancy Griffich.

@ q. And would that have been a cuxrent photo-
8 ¥lajl ol the way she appeared in September of 19737

2y AL I can recognize it as being her, yas.

30 R dJow, I would lixke to diree¢t your attention,
1 please, Lo cwhibic Number 2. Do you recognize the subject
52

Galier ol that pnotograph?
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photograpt.?

A
@
<.

A,

porLtica oy
A N

FOU Sre red
AL
i

i

Gove for Ui,
3y

3

1+

@ibhoul obj
e

in order ro
and the pro

Wi uave Ll

Liwet

Yes, 1 do.

Do ywu neppen to hnow who rtock that

Yes, sir, U do.

Who would chat be?

Yes, sir, [ did.

Who would that have beent

Me,

And when did you take that photograph?

The worning of the s9un,

bow, does chat photugraph falrly and
gepict the scene that you saw tiat morning?

Yes, it does.

ATe tuece any changes or modifiecations?

bo. It's -~ it's not complete,

What do you mean 11's not complete?

ihe puotograph only depicts the upper
YN o

Whe:n you say the upper portion of her
¢rrlig Lo ilancy Grifrfitth?

Yug,

L JOHNSTON: Your iionur, the State would
< adwission of Exhibits 1 and 2.

Tuat. COUNE:; Mr. McGuire?
Pt MeGULRE : No oblection, Your Honor.
Thi COURT: Exhibits 1 and 2 are admic:ed
eLtion,

Pk, SGRESTON Additivnslily, Your Hoaor,
db the Jury cuan apprecidce what the witness

Vicus wilness has been teatlfying to, coulc

protography published te the Jury at this
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30

N

32

gy

8Y ihk cubliy, Yuu cercainly may, The Clerk
wild weliver tue PnotogTaphs to the Jury and they can be

passed awony, the jury members,
(Whereupon the Jury examined the exhibits,)

LY THE COURT: The Clerk will recover the
plotures.
You uuy go forward.

BY k. JOHNSTON : Thauk you, Your Honor,

DIKECT EXAMINATION GONTINUED

BY MR. JURHSTON:

. JUfficer Rowero, you uwentioned that you
had some ceuversaction., She identified herself as Nancy
Griffitn, wWas there any other cooversation between you
dnd Nancy Grifriih ar the scene?

n., Yes, there was. 1 aswed her quite a fow
quesblonus .

Y. vould vou please relate those to the Jury
and Lie Cowit?

I Lould 1 read them off wy notes or do ycu

want CLhem orf --

Q. Lan you remember thew without the notes?
AL Yes, but not in eorder,

Y. Jhay.

A, 4 asked her --

Y. Lxcuse we., Lel me ask a couple of other

Yuebticons.

" Ukay,

¢ Are these notes that you made close in time

Lo whenl you detually neard this conversatlon and partici-

pated in 1vd

-76-
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20
21
22
23
24

25

26

27

28

29

30
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Wi

A. No, This was a copy of my report. 1 have
the notes up iu wy offflce,

. Bur you did, in facr, make some notes at
the tilme w0 you could remember these things?

AL Yes, 1 did., They were right after thae
ambulance left with her,

[N And the report accurately reflects the
conversations. There is no change in 1t?

A, That's righe.

Q. And you caunot remeaber it in proper order
witiout refurring Lo your notes?

“. That's right.

BY MR, JOHNSTON: Your dcnor, we would ask
Lhen Chat be be allowed ro use those notes,

BY Ms. mMeCUlln: We would ask for a copy,

Your iuaor,

Y Tuk COURY : Hefore he uses chem?

BY ik, McGUIRE: Yes,

sy TRE COUKT: A copy o (heue notes or of
tlie ==

BY MR, McGUIRE: Of the notes thart he is

uging today.

BY Tub CUURT: Fine,

Mr. Joeisaston will supply the copy,

BY MR, JOHNSTON: I think I have one, 1 will
glve Luew my cupy.

BY THE COUKT: Is there an objection then to
Lhe udve ol tnose notes, Mr. McGuire?

BY MK, eGULRLE : No, Your donor.

sY The LCOUKT You may preceed then, You zan
read tue noles, Mr. kKomero,

b M. ROMEhG: 1 asked her what happened

-77-
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|
i 1 Lo jult
‘ 2 BY MR. JOHNSTON: Excuse me just one minute,
| 3 Your honor. 1 think they wanted a minute to glance at
4 that flrsc pape.
5 4Y THE CUURY: Certainly. We will give them
[ 4 woance Co teview the notes,
7 BY MR, HERRING: Mr. Romero, how many pages
8 do you iave Lo that report?
] BY Mik. ROMERO: To that report, the last
10 SenfeLoe is o pape taree. I then rewsmber a prior
" stalement by Don Danner saying that he --
12 BY sk, HcGUIRE: Does the report end at that
13 point?
14 BY FR. ROMERO: No. I was told by Mr. Johnston
15 1'u only have to testafy to about che first two or three
16 papes of wmy report today and tihat is how come 1 euly got
17 two ur tures pages of wy reporc,
18 BY MR, MCcGULRE: 53¢, upou that request the
19 repuri was scvereu into two portious? .
20 ol orld, KOMERG: No. I got a complete Teport
2t and su ooes dr, Johastou. I imapgine you do,
22 5Y k. HMcGUIRE: we would ask for a copy to
24 the coaplete repurt prior to hr. romerc's testifying wher
24 fe coues buaue, Your Honor, we car proceed at this point
25 Wila whalever we have.
2 5Y THE COURT: Alright. 30 ordered, And let
27 us proceeu with whac we have at this point.
28 by k. JUHNSTON: Thank you, Your Honor.
29
10 DIRECT EXAMINATION CONTINUED
ol BY o, JOHNSTON:
32 (. My, Komero, would you now please relate,
’ - 78~
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28
29
30
31

32

with tle perwission that has been granted by the (ourc and
using your notes, the convergations tnat you had with Naney
Critliivi at the scene on 30-Mile Road?

A Okay., 1 asked her what happened to youl
Sue responded T got raped.

1 asked ner are you hurt bad? She said,
yes, 1w very, very bad,

Are you Hancy Griffitn? She respcnded --
weil, she nodded and then replied yes.

Whenn did it happenl She responded last
night.

I ashed her do you know who did it?  After
severai trle. she sauid his name was -- and I coulc not
guderstand Whecher it was Jim, Lim, Tim, sometihing to
that ellect. Afrer several tries 1 guess it was Tim,

Do you know him? Ste nodded and then sald

[RTF N

Dues he live in cown? She nodded. de

WGIhe O L LETe,

poincing towards the North,

What was he driving? A red Toyota.

| 1 asheud her was it a plckup or a car?
sne respouded o Txuck,

1 asked ner was he by himself? She

responded, yes, and she waited for a while and she said

he raped we.

Q. The last thing waa he raped me is what

she sald?
. Yed,

. And was Cioere any ocher conversation be-

tween: yourseit and Nancy Griffithl

A, A4S we were putting uner in the ambulance

I told uer tuat nelp hau arrived or something te that effect

-7G.
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and she sald my skin hurte.

) 5 Q. Do you know Nancy Griffith well enough

4 | that she would recognize your voice?
; 4 A. I had talked to her, 1'd say, probably

5 about two weeks before this incident happened.
6 BY MR. HEKRING: 1'm going to object to that
7 as not responsive and speculation as well.
8 BY THE COURT: Sustainmd,
9

DIRECT EXAMINATION CONTINUED

10

" BY MR. JOHNSTON:

12
13 Q. In the recent time prior to September 29th,
1 had you had contact with Nancy Griffich?
" 5 A, About two weeks prior to this, yes.
16 Q. And what was the nature of that contact?
17 A, She was parked -- or rather she was stand-
. 18 ing in the corner of the Pioche Highway and Avenue F, It

19 was getting late in the evening. 1 picked her up and took
20 her hone,

21 Q. And nad you had conversationa with her

22 before?

23 A. Yes., I talked tc her sevaral times bafore.

24 Q. Thank you.

25 Now, when you came back to the scens was

26 there a4 red truck at the scene?

27 A When 1 got there?

28 Q. Yes.

29 A. No, there was not.

30 Q. What about a man with dark skin and dark

3 hair?

32 A, when I got there there wasn't anybody there.
-80-
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e

A =g

1 1 took Don Danner wich me,

2 Q. Now, did Dee Hofhelns ever coma back out

3 there with you? Was he with you at any tima?

4 A, Yes, Dee Hofheins showed up, I would say,
5 probably -- probably twenty winutds later.

6 q. aAnd did Dee and Don stay out there very

7 long after the ambulance left?

8 A, Just for a short while.

9 Q. And why did they stay?

10 A. 1 asked them to polnt out several things
H Lo me.

12 Q. What did they point out to you?

13 A. Well, right after che ambulance left 1

4 believe it was Don Danner that handed me what appeared
5 | o be a plastic giove. wWhen I looked at it closely I

16 | thought it appeared to be skin coming off a hand. So, I

7 put that in a bag and preserved Lt for evidence,

o 18 . Now, when you say it was skin off a hand
19 you mean just a piece Lorn off?
0 Al No. It appeared iLc be a -- & complate
4 glove. When 1 looked at Lt it appeured to ba a couplete

2 glove, what pave we the indication it was & hand was 1
3 tarned it over and it had the fingernails on ic,

“ Q. The fiagernails were still on the skin?
%5 Al Yes.

26 BY MR, JOHNSTON: No further questions, Your
& Honot,

28 BY THE COURT: Crows-Examination?

@ LY MR. McGUIRE: No questions at thia time,
% Your Honor,

b sY THE COURT: Is the witness golng to be
32

recalled later 1 the casel

-nl-
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P

LR

4y .

i 1 BY MK. JOUNSTON: Yes, Your Honor.
[ 2 BY THE COURT: Mr. Rowmero, you can be released
3 at this time subject to recall. ‘Thank yeu.
4 BY MK. ROMERO: Thank you.
]
(Whareupon the witness was released subject
& to recall.)
7
BY THE COURT: Call your next witness, Mr,

8

Johnaton.
9
) BY MR, JOHNSTON: The State would call Orva
W

Thomas .
1"
12 (WITNESS SWORN)
13
" MS. ORVA THOMAS
5 having been first duly sworn Lo tastify to the truth, the
14 whole trutn, «nd nothing but the truth, testified on her
17 path as follows:
18 BY ‘il COURT: Please take the stand,
19
20 DIRECT EXAMIRATION
21

BY MR. JOLNSTON:
22
23 Q. Would you please state your name and
24 spell it for tne record?
25 AL Oxrva Thomas, O-r-v-a T-h-o-m-a-8,
26 q. Now, Ma. Thomas, you mlght try the micro-
27 phone.
28 Now, where do you live at?
29 A. I iive here in Ely.
30 Q. Are you ewployed?
3t A Yes, I am,
32 Q. What kind of employment are you iavolved in?

a0
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A

1 A. I work for the Wihite Pine County Clark,

2 Q. And do you have any other employmenctc?

3 A Yes, I work part-time at tha Pizza Hut,
4 q. Now, I would like t¢v go back to Septamber
5 2ythn, 1979. Are you able to remember that day at all?

6 A. Yes.

7 Q. What were you dolng that worning?

8 A 1 was in bed early in the morning until

9 about 5:00 o'clock, I guess.

10 BY JUROR NUMBER THREE, ME. ADAMS: We can‘t
11 hear,
2 BY JUROR NUMBER TWO, MR. GREEN: We caa't
13 hear.

W AL BY THE COURT: Move a little closer to the
15 E mi¢rophone, please,
6 ! BY MR, JOHNSTON: If you could move the chair
37 ! up a lictle bitc.

E 18 BY THE COURT: Yes. Move the chair up a little

9 bit probably.

20 Y MS, THOMAS: Is that better?

n HY JURQR NUMBER FOUK, M3, SWALLOW: Yea,

22 BY JUKOR NUMBER THREE, MK. ADAMS: Yas.

23

24 DINLCT EXAMINATION CONTINUED

® BY MR, JOHNSTON:

6

27 Q. Let's go back. Do you remember the date

28 of Septewber 29th, 19797

29 A Yes.

30 q. Where would you have been that morning
31 say at about 8:00 o'clock?

32 A, I was in bed.
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i q. vkay. Did you have occasion to becoma in-

e 2 volved in an incldent regarding something happening out in

3 the 30-Mile Road areat

4 A. Yes, 1 did.
5 Q. And how did you become involved in that in-

3 cident?

7 A. 1'm an ambulance attendant,
8 Q. An ambulance attendant?
9 AL Yes.
10 Q. Now, do you have any special qualificaticon
1" or tralning for that?
12 A. I'wm an EMT,
13 Q. And what 1s an EMT?
L 14 A Emargency Medical JTechnicilan.
15 Q. what do you have to do to become an EMI?
8 A, You take an 8l-hour course and take & State

7 test and bacowe certirfied by the Stwure of Hevada,

, 18 q. 1s this voluniary work chat you do?
' 19 A. Yes, 1t is,
20 Q This is in addition to the two jobs you work?
2 A, 1 was only working one then.
22 Q. Okay. Are you still an EMT now?
23 AL Yesg, I am.
2 Q. How exactly did you get called out that
25 morning?
26 A, We have a paglng systeuw,
e Q. And who pages you? How are you called?
28 A, We are called from the Sheriff’'s Offica,
29 Their dispatcher pages us,.
a0 y. Now, wien you receive a call what do you
M do?
% A. We go to the ambulance shed which 1a behind

ol

|
i
'
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l\ 1 thie building.
{
j 2 Q. And 18 that what you did on the merning of

3 the 29ch?

4 A, Yes, 1t is.
5 Q. and who was there?
6 A. When 1 arrived there was a police officer
7 and two EMI's there.
8 Q. Do you know who they were?
9 A. Yes, I do. Margle June Deleon and Vangie
10 Shafer were rche EMI's. The police oifficer thatwas there at
n the time was hdward Yenick.
12 q. Now, did you take the ambulance and go out
13 on the callt?
Lo Al Yas, we did.
15 Q. Who drove?
18 A, Boyd Carson.
17 Q. And where exactly did you goi
‘ 8 A. Out to 30-Mile.
: 19 Q. Where is that locatad?
2 e On the other #ide of Robinson Summit,
21 Q. As if you were on the highway hesded toward
21 Eureka?
23 A. Uh huh.
# Q. Where is 30-Mile then?
25 AL I dou't know, but there is a sign that
* pays 30-Mile and we took off on a dirt road.
o Q. Okay. Now, ouce you got on the dilrc road,
2 I wuess cthac would be the 30-Mile Road, what d¢id you come

up to? Was there anytnlng unusual on that road?
A, Well, the first thing 1l saw was Che truck

with two wen standing in front of it., There was algo &

police car cliere.
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i Q. What kird of truck was it?

2 A It way a truck. 1 don't know.

3 q. What color?

4 A. I don't xnow,

E Q. Okay. Do you recail if there was a red

8 cruck there?

7 A, Unlesa the truck they were standing in

8 front of was red --

9 Q. Okay .

0 A. {Coatinuing) -- I don't know.

H Q. Alright, HNow, at the sceie did you have

12 any particular responsibilities?

13 A, Yes, 1 did. I was to ready the gurrey

W and the awbulance for Naney.

15 G. Wait a minute. You were suppose to do

18 what?

7 A, I was to ready the ambulance and the gurney
. 18 and things.

19 When you have a bupn patiaent certain pre-

20 cautions have Co be taken and that was wy job, to get this

2 ready,

a2 . Ukay. So, could ypu describe exactly what

23 you did ar the scene?

24 A. Well, the first thing I did was go talk

“5 te the two men sctanding im frout of the truck to sea what

% they had done, if anything, for her. Then I went over to

2 where she was lying anud took the burn sheats and got the

=8 gurney ready.

“ Q. Did you recognize the person who was thexe?

30 AL No, 1 didn't,

3 . Could you describe that person for us,

please?

3o~
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ot i
10 A, Well, I didn't really see her too well
20 right then, L snew that there was someone that had been
3 very baaly burned laying on the ground. I was busy. 3o,
4 1 didn't really pay wmuch attention to her until we got
5 in the ambulance.
6 Q. It was & female?
7 A. Yes, tnat 1 know,
8| Q. Okay. How long did it take you to get
8 her inte cthe awmbulance?
10 A, On, somewhere betweeu five or seven minutes
n perhaps.
12 q. Unce inside the ambulance did you get in

13 with her?

1 A. Yes, 1 did.

15 Q. and where did you go from there?

16 A, Where did the ambulance go?

i Q. fi2s,

18 A, We took her to tne nospital here in town,
4 Q. dow, on the way intoe town did you hava any
20 particular responsibility regarding that person la the

2 ambulance?

22 A, well, yes, I did,

23 ¢, Gould you describe it for us, please?

e What job did you havel

25 A. Well, initially wy lob would have been

26 taking care of tie buras, but it xind of changed at that
2 point. I touk care of her breathing and tried to check
28 for her pulse and things Lika this, It was very hard

2 to work with her.

30 g, Why was it hard to work with her?

3 A. Because she was so badly burned and

32 bruised, her body was very, very ccld.

-4~
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1 qQ- Were you uble to take s pulse?

2 A. Ho, 1 wasn't.

3 qQ. Were you able to tgke her blood prassure?l
4 A, No.

5 qQ. I believe you mentiouned something about

6 SOme oxypeu, some air,

’ A. Yes. We wave her oxygen. She said that

8 she was having difficulty breathlng. So, 1 put an oxygen
9 wask on her. She eald it burt., So, I turned up the

W oxygen and I nald it away from her face and 1t 1s a face

" mask-type ching.

12 Q. Okay. Did you have any conversation with
3 her? Were you able to talk to her and have her respond?
o 14 A. Yes, MWe would ask her questions and she

1 would respond.
6 q. Now, you sald we. I am asking about you
v personally.

‘ 1 A. Yes, I did.
9 G. Okay. What kind of questions did you ask
20 her?
21 Al The first guestion [ asked her was who she
22 had been with.
24 Q. And did she answer?
24 A, Yeu, she did.
25 Q. and who did she say she had been with?
26 AL I don't know, 1 could not understand
27 what she said,
28 . Okay. Did you ask ier anything else?
29 A, The next thing 1 asked her was her first
S name, She said it was Nancy.
3 Q. Okay, Any other questions?
3 A. Yes. | asked her what her last name was.

-ub-




Case 3:00-cv-00233-

10

11

12

20

21

22

23

24

26

27

28

29

30

32

s

She then told me it was Griffith,

Q. Do you know Nancy Griffith?

A, Yes.

Q. Were you able to recognize her?

A, No.

Q. Now, I suppose while you were in tha

ambulance there around her head you got a pratty good

lgok at what she looked like?

A. Yes, I did.
Q. Could you descrikbe that for us, please?
A. Nancy's halr was very short and it was

frizzed on the ends as if it had been scorched or burned.
Her eyelashes looked like they had been scorched. They
were very snort, maybe élmoat a quarter inch.

Hler eyes were swollen almeat shut, I know
that one eye functioned because ahe would look at mwe as
I spoke. L never did get a good look at the right eye,

The ears were very badly burned, Thers
was some fresh blood on the left ear and there was blood
in the ears that was dry in both of theu,

iter lips were very, very badly swollern,

Her nose was burned and blistered, It
was almost swollen shut,

Her neck was also swollen shut, As I
gaid, I wasn't able ro get a pulse. 1 could not feel a
pulse Lo her neck,

Her skin felt very, very leathery #s well
as cold.

q. Now, you mentioned souwe blood on tie ears,

Wag there any other blood?

A, 1 could see blood in her mouth.
Q. Now, these wounds and things that you
59 -
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ere s

| 1 described and the skin, was everything real clean?

Jv 2 A, Mo, it was very dirty, Thers was brush --
3 small pieces of brush and dirt and little tiny rocks and
4 tnings. She had a wound on her shoulder that was -- that
5 was dircy.
6 Q. Which shoulder would that have been in?
7 A. It would have bean hex left.
8 Q. What did rhat wound look like, deep or
8 just a scratch?
10 A. It was a deep wound. ©Oh, I would say it
T was approxisately an inch deep and about four inches long.
12 Q. Now, you asked her who she was and what
13 her name was. Did you ask her any other questions?

“ 14 A Yes, 1 did,
15 g, What would that have been?
18 . May I uge my notes?
‘ w . Now, are these notes you made clona to the

18 tiwe that you actually talked to her?
. A. i mude chem that evening -- that afternocon
20 or Lhat evening, Yyes.
21 Q. And they reflect your memory at that time
22 of what tne conversation was?
23 A. Yes,
24 q. Could you remember without the nozeat
28 Al Some of it. I am kind of nervous,
e 3Y MK. JOHNSTON: Youxr Honmor, in order to assist
& the wewory of this witness we would ask that she oe sllowed
2 to use these notes that were made cuntemporaneocualy with
29 the events.
30 BY THE COURT: Do yeu have a copy of it, Mr.
31 McGuire?
32 BY MR, McGUIRE: Ho, we do¢ not, Your Honor,

G0~
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BY Tik COURT: 1 assumge you want a8 copy bafore?
BY MK, McGUIRE: Yes, please.
#Y THE COURT: You are certainly entivled to
them.
bY MKR. JOHRSTON: 1 do not have & copy in my

file of this either.
BY THE COULRT: Alright. Maybe we'll have to
rake a recess then and make a copy and allow yeuw an oppor-

tunity to see them. 1 think that would be the best thing

to do at this time.

S0, we will be taking a recess again for about five

or ten winutes.

Remember your edmonition, do nmet couverse among
yourselves or with anyone else on any subject connectad
with the trial; do not read, watch oxr listen to any report
of or coummentary on the trial, or any person connected with
the trial, by any wedium of informetien, iucluding without
limitation newspapers, televisiun, and radio; and do not
form or express any opinion on any subject connectad with
the trlai until the case is finally submitted to you

We will be in receas then for ten minutes.

(whereupon at the hour of 2:53 p.m. Court
recessed in the above matter.)
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(Whereupon Court reconvened at the hour of
3:15 p.m. in the above nattar.)

BY THE COUKRT: Let the record reflect the
presence of the Defendant, his counsels, and the Liatrict

Attorneys.

Gentlemen, will you stipulate to the presence of

the Jury and the Alternate?
BY MK, JOHMSTON: The State will stipulate.

BY THE COURT: Mr. McGupire, will you scipulate
to the presence of the Jury and the Alternate?

BY MR. McGUIRE: Yes, Your Honor.

BY THE COURT: Thank you,

The witness is on the stapnd and the questioning

can continue.

BY MK. JOHNSTON: Thank you, Your Honor,

DIRECT EXAMINATION CCONTINUED

BY MK, JOLHRSLTON:

Q. Ms, Thomas, I believe wa last asked you
if you would please relate these conversations and ques-
tions and answers that you had with Rancy Griffith in the
ambulance. Would you please go forward and do that using
your noces?

A. Yes.
Can you hear mel
¥Y JUROR NUMBER ONE, MR. WRIGHT: You bet.
BY MS. THOMAS: Okay. . The first thing we
eésked her was the type of vehicle she had been in and

she said that it was a truck.

We also asked her if ic was like & two

door or four door and she saild that it was a two door.

-92-
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we asked her if it had & tailgate or license
plates aud sie said sne didn'c kuow,

We also asked her about how she gut where
she wes and sine said sometihinyg about out the window or out
a window, souething like that,

Snhe told we once that her head hurt and
aer ribs. & asked ner what happsned and she wsaid they

kicked me. I said he kicked you snd she sald no, they

did.

I asked ner also how many people were with
her and she said two, She held vp two Iiungers and stated
two apain,

We asked her a description, 1 did, of what
color hair they had and she said brown, thac they didn't
wear any plasses and they weren't toc tall. They were
twentyish, She said they were no older.

sie kept repeating something about two
days apgu. when we asked her how long she had been there
ahe kepl wsayinpg twe days.

Sne 2lso sald something about a party.
1t was kind of our of confext. 1 don't know what she was
talking abnit.

Now, wnen I first asked her 1f she knew
the person or persuns she sald yes, BShe gave me a name,
{ gtated that 1 Jdidn't understand. But when I asked her
agali whe would becowe agltsted and she would throw her
teft arm up wheu you would ask her guestions. 1 stopped
asking her because I was afraid she'd get burt,

That's all 1 have uowi on my noltes.

BY ok, JUAASTON: ¢ further questlions, Youx
nonoer.

pY ilik COURL: Cross~Exawmination?

-y -
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« ‘ 2
BY Mk, MeGULRE:
3
4 q. You asked her 1f she knew who they ware;
5 dida't youl
6 A, Yes, I did.
7 q. And she pave you a name like Lester;
8 didn't she?
9 AL Something like that that, yes.
10 Q. At one point you said you used the term
" he o describe who was there?
12 A, Yes, she would describe these peopls.
13 G. And she corrected you and said they;
. didn't she?
15 A. Yes, she always corrected us,
e LY Mi, McGUIRE: No other quescions, Your
7 tonor.
i8 5Y TR COYRT: Mr, Johnston?
19 BY MR. JOHNSTON: Nothing further, Your
20 Honor,
a1 sY THE COURT: Is the witness excused or
2 held subject to recall?
23 BY MR. JORNSTON: She may be excused, Your
“ Hono.
25 BY MK. MoGUIRE: Yes, Your Honor.
%6 BY ThE COURT: Thank you, Me. Thomas. We
“ can excuse you. You can stay or leave at your owa choice,
28
29 (Whereupon Che wituees was excused, )
30 8Y THE COURT: Ars you tuady for your next
&) witness, Mr. Johnaton?
o) BY MK. JOHRNSTOH: Yes, Your Honor. The State
~ iy
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would cull Margie Delaon or Margie Stork now.

uY ‘[ui. COLRT: Please come forward and be

8WOTL.
(WITNESS SWORN)

MS. MARGIE JUNL STORK

naviug been firsc duly sworn to testify to the txurh, the
whole truta, #od uothing but the tructh, testified on her

vath as follows:

BY THLE COURT: Please be seated here,

DIRECT EXNAALHATION

BY M. JOURSTON:

Q. Would you please state your name and spall
i for the record?

A, it's Margie June Stork, Mea-r-g-i-e J-u-n-e

0. Where Jo you rveside?

A. Elko.

G. How long have you lived there?

AL Since September.

(. 0f wnat year?

A, Of "BU.

4. Where were you living in September of
19797

A. In Huth.

1. Do you happen to recall September the

29th, 19757
A, Yes.
Q. Did anything unusuas happen on thar day?

g5~
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A Yes.
Q. Would you please tgll us what that was?

About &:30 in the morning I got a call
on the pajer to respond to the ambulance.

Q. When you recelved the call did you go?

Al Yeud,

] And what happensd then?

A, Hell, we went to the ambulance shed and
boarded the awbulance. WwWe took out towards Ruth, out
past Rutn.

{. Did you happen o know the area you went

to?

A, 30-rile, Tnen we turned off the road to

the ri Ll and we went out on a 4irct road for a waya,
Ukay. dow, who was with you?

A. Orve Thomas, Vangie Shafer, and lloyd Carson.
[ Wow, what kiuag of 4 call was this?

A When we got to the ambulance we asked
then wadl tuey had and he told us that they had a girl
that had veen raped, beaten, and burned.

BY k. hexRING: I'm poing to object to that
as hearsay azid ask that that be stricken and tha Jury

awoulsned.

BY Thik CUURT: Mr, Jonaston?
oY mR. JOUNSTON: o argument, Your Honor.
BY The COURT: The Court iastructs you that

that comwent is ordered stricken from the record and you

are to disregard 1t eatirely.

DIRECT EXAMINATION CONTINUED

BY MR. JOHNSTON:

Q. Now, on the way out to the 30-Mile area

=G4~
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;: 1 what were you doing in the smbulsnce before arriving?
EV 2 AL We were deciding what we were going to do,
: 3 getting the equipment ready for when we got thera,
4 Q. What kind of equipment were you getting
5 ready?
6 A, We got the blood pressure cuff, the stetho-
7 scope, Cie buaru sheet, and the streccher ready.
8 . Now, when you arrivad at the scene outl
] tinere on 30-Mile was anyone else chere?
10 A, Yes.
11 g. old you know who {t was?
12 B, Taere was two men and the Deputy Sheriff,
13 Y. Okay. Was there a red truck there?
. 14 Al No.
15 v Do you happen to know if there was a
! 16 truck tnera't
17 h. Yes,
' 18 q. what color was that one?
19 A, Yellow.
20 Q. Yellow,
21 wWho was the Depuvy Sheriff?
22 A, bernie,
23 . Bernie Romero?
24 A, (du audible response.)
25 BY Tae COURT: fou have to answer out loud.
26 The Reporter canaot pick up on nods.
27 BY MS. STORK: I'm sorry.
28 |
23 DIRECT EXAMINATION CONTINUED
30 BY Mk, JOLSTON:
31
32 Q. Jhen you arrived at the scene what did
-97-
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you do?

A, We pot out of the anbulance. I went over
towards where they were gtanding and they pointed cver
where the vicrin was. I went over and I talked to her
und 1 started petting ready to put her on the stretcher.

Q. what diu this person look like?

A, It's hard to describe what she looked ilike.
Sne wasn't recognlzable. She was ull burned. Parts of her
were preat big red bruise-lika spots like where the skin
had been coupletely taken off, Her face and her head was
just torn. Her wmouth was --

BY MR, McGUIRE: Your honeor, we would cblect

to this as cumulative. 1c's already been testified to
’

before.

BY MR, JORNSTOHN: I think thac she has already
testified to a wifferent part, Your Uonor, regarding the
brlght red areas where the skin hea been corn., No one has
testified vo tinat today and I believe she has some othar
pertinenc intormativn to glve.

BY 11 COUKT: Portions of 1t appear tc bhe per-
tinent, Tthe objection is uverrulea.

LY Mk, JOHNSTON: Thaule you, Your Homor,

DIRLCT EXAMINATION CONTINUED

BY MK. JOHHSTON:

. Pleasse continue.

A, tHer mouth was real swollen, I could only
see the bottom teeth and there was bloed on her lips,
Her eyes were just slits like she couldn't hardly cpen
tnem, when she talked she couldn't move them, She just

talked chrough iter -- throupgh her teeth.

G-
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Q. Continue,

A. The nose had flesh and dirt up in the
nostrils. Her fingers -- in betwean her fingers there
was like flesn pulled away.

q. Yes.

AL She had a laceration under her left arw
from a bip lon; laceration,

Q. Could you dascribe that, please?

Al It was -- it wasn't bleeding. It was

open aid it was llke burned fat,

G. Does that have any effecc on you?
A Yes. 1 can't cook meat or I can't
everr --
BY eld, HERKING: I'm going to object to that.

That is totally irrelevant, 1 ask the Jury to be
adwonished,

LY Tun COURT: Sustained. That comment has
nething tu uu with this case at &il.

The wijectivn 1 sustalued,

DIRKCY FXAMLINATLOL CCNTLAUED

BY MR. JOuNSTON:

q. Once youa were at the body there what

exaccly diu you dJdeo?

Al 1 asked her her name and I told her
what we were going to be doing., I told her we were going
to be putting her vn the stretcher, that we were going
to lirt her up on tuye stretcher and put her in the ambu-
lance so we could take her to the hospical,

Q. viu you ask her ar any time who she was?

A, Yes.

-Gy-

of 280

AA0108



Case 3:00-cv-00233-GMN-VPC Document 120-2777456 Filed 06/23/05 Page 112 of 280

S -
! 1 Q. And did she respond?
. A A, Yes, OGhe told wme her name was Nancy.
3 Q. Did you ask for a last nawmel
£ A Not at that tiwe.
& J. Uray. Did you ac some time later ass
€ for a last uvane?
i A, in che awbulaunce,
& q. And Jid she give a last name?
& A, Tes.
LS G And what was it?
" A. Grifflkn,
1z Q. wWow, did you know Hancy Griffith at chat
= time?
W A, Yus,
1% J. tow did you know her?
1€ A, Just from her mother and pictures I aad

1 deen of hec. 1 had seen her, you Kuuw, on the atrest,

s 18 Q. Aiid you were ol able to recognize her?
® A, No,
x Q. ow, oace you got her inside the ambalance
2 tuen what happeneal '
2 A, I talked to the hospital through the radio.
2 We went tnrough frow the radio to the Sheriff’s Office to
2a the nuspital.
2 Y. UKkay. DLid you advise cthem what her condi-
% tion was?
Z i, Yes,
G Q. aad how exactly wid jou describe it?
# H i tuid thew whe was Ln raal bad shape and
® | there wWabs uucuiing that we could do for her other than
¥ briug her inio toe hospical.
% Q. During the trip into the hospital did you

-10u-
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1 have a couversation with her at any time?
. 2 A Yes.
3 i, Wag she able to anpgwer you?
g 4 A Yes,
5 Jda Could you relate that to the Cour:i and
5 Jury, pleasel
7 AL Well, I changed places with Orva about
8 nalf way in and I was asking har questions, I asked her
9 her uae eld she told me it was Nancy.
10 I asked her what her last name was and
1 she told we ic was Nancy Griffith,
12 1 asked her how she got there, She told
13 wa QUi The Window,
) 14 I asked her how long she had baen there.
15 sne suld two days.
! 16 I asked her how manv there wers, She
17 told e there was two of them.
: i8 I asked her what kind of vehicle she was
1% in.  And she told me that she was In a truck.
20 I asxed her did she know what kind of
2 truck ii was. And she said no.
22 | I askued her tha color of it. She sald
23 it was Teu,
4 1 asked her 1if she was sick, if she was
25 fuéling bad or hurcing anywhere. And she said her head
26 hurt.
; a7 And than when I asked her if she could
. 28 tell me about who did this to her, she would throw her
29 | jands up over her head.
0 I asked her how cld they were. B5he said
31 dbout twenty.
32 1 asked her if they were tall, She sald no.
-101~-
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i" 1 1 said were they real short, And she
i 2 said no, wbour medium,
- 3 I asked her the color of their hair. She
4 sald brown.
5 1 asked her again what her nams was. And
6 8he told we it was Nancy.
7 1 asked her agaln could she name the guys,
8 She told me Steve. 1 said Stave who? And I could oot
[ understand -- I couldn't make out whdat else she sald.
10 T asked her if she could tell me the name
1 of the other one. And she selid I Jon't remember,
12 Winen we were cowing lnto town she told me
13 she was sleepy, she wanted to go ro sleep, and that she
14 didn't want the mask on her face, that it hurt her to
. 15 breathe tnrougn it. 8o, I ook the oxygen back off of
18 her, And I just kept repeating these queations over and
17 over to her.
o 18 q. Why would you keep repeating these
19 same questions?
) A decause 1 coulda't thirk of anything else
21 to ask ier und I wanted her to stdy awake, I wanted her
22 to stay awake wntil we could get ber to the heapltal,
23 . You mentioned that she sald ner head
24 hwrr, Did you ever asx her why?
25 A L dou't recall., I really; couldn't
26 remwember,
27 I know she kept Lurowing nher left arm
28 up above her head and she Jiv say toat ner nead hurt,
2¢ g. dow, 1 agsume she wes then, I guess,
30 taken to toe nospiral?
3 A, Yes,
32 Q. The William Bee Ririe Hosplcal?
-102-
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A, Yes.

Q. Was she taken to the emergency room there?

A, Yes,

Q. pid you accompany her into the emsygancy
roowm?

A, Yas,

(VS And did you see her in the hospital
iceelf?

A Yes,

BY MR, JOHWNSTON: Your Honor, way 1 approach

tne Clerx and the witness?

pY THE COURT: You may.

BY MK, McGUIRE: Your Honor, we would request
to be heard ourside the praesence of the Jury.

HY THE COURT: Alrizht., You have that right,

Ladies and gentlemen, these things will occur
at times iu the course of a trial. There is nothing
unusual In this at all, we have nearings from time to
rime where we review matters and make determinations and
see whether certaiu evidence can or cannot be permitred
10 tne cuse or whether it is evidence or it ien't evidence.

S0, apain, I'm going to have to ask you to leave
the Courtroow and go back to wherever you were, 1 guess
the County Coumissioner's Offica, and remember your ad-
monition wot to discuss this case or anything else relat-
ing to the case; do not read, watch or listen to any
report of or commentary on the trial, or any person con-
nected with the trial, by any medium of informatiom,
including without limitation newspapers, television,
and radlo; ana do not form or express any opinion on
any subject connected with tne trial until the case ie

finally subwitteu to you.
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We will be in recess for apbout ten minutes or

whatever time it takes, Thank you.
We will just be at ease while you retire,

(Whereupon the Jury left the Courtroom at
the hour of 3:25 p.m.)

(OUT OF THE PRESENCE OF THE JURY)

8Y Tuz COUKRT: We will walt & minute or two
because of the sound problems relating to this bullding.

8Y MR. McGUIRE: Your honor, we would object
to the adwission of proposed Plaintiff's Exhibit 3.

Your Homor, a photograph of the victim has
already been admitted without objecticn by the defense,
It portrays her at the burn scene. It was taken as close
in tvime, I suspect, as any photo to the time she was dis-
covered, It appears to be a photograph of good quality,

Wue are now presented with the first of what may
well be a serics of gruesome pilctures portraylng Naoncy
Griffith in a hospital settimg. 1 would note that this
is & color photograph, which by its nature is more in-
flammatory.

Also, Your Honor, 1 would submit chat it 1
cumulative with State's Exhibit 2, which has already been
admitted, and we would object te it, Yeur Homor, serving

ne useful function in thls case and threatening to inflame

the Jury.
BY THI. COURT: Do you have any photographs?
B8Y Mk, JUHNSTON: Exhibit 3 1s on the Clerk's
counter,
BY TdkE COURT: Thank you,
BY MR. McGUIKE: Your Honor, I would like to

note also that it is a question of relevancy, We have

-104-
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1 already adwittea that Miss Griffith died of the burns.

I 2 We would submit that this photo simply is not

3 relevant becauee it 1s not probative of any diaputed ilssue,
4 Furtlhiermore, her conditlion has been graphically and
5 thorougily described by a number of witnesses,
& BY THE COURT: Alright, Mr, Johnston, do
7 you want to be heard with respect ©o this photograph?
8 BY MR, JOHNSTON: Yes, Youxr Honor,
9 Your Honor, gruescme crimes like thie produce
0 gruesome photographs, if the State is golng to put on
o their case there are going to have to be some plctures
2 like tuis iu order te tell the atory of what happened.
3 The mere fact that the defense says, yes, she

W 4 died of buruing, that doea not do away with the right of
15 the State to put on thelr case or the responsibility of
16 the State to put on their case, The defense cannoC just
i7 give it away., The State gtill is obligated to prove the
8 case. That is why wa are golng through all this. That
9 is wny we have at this time just procceded to call on the

- psycaiatriscs and let them cowe and testlify before the

Court today. The State has a responsibility to prove
2 beyond a reasonable doubt every element of every crime

that we have charged in this case.

24 Now, that particular photograph is in color. It

® was taken & short time after she arrived at the hospital,

® It is the only known photograph that we have that shows

A a very important part of the case, that is the red splotches
‘w thewselves which are ahown so clearly on that photograph.

9 Also, Your Honor, when the pathologist, Mi.

0 Rictard Sander, comes to testify tumorrow he will tesclify

i ; that one of the cleareat signs of death by burning is the

32

high carbon monoxide content of the blood, which is quite
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vfren and regularly demonstratec by the red spots near
the surface of the skin, That is the only photograph
that shows that, The day later when she dies and tha
autopsy is performed, the doctor sees her in a condicion
that is not like that because oxygen has gotten into the
blood syscew and dissipated the red color. It is the
red color that 18 the significant factor in this case,

We submit the matter, Your Horor.

BY THE COURT: Alright. For the benefit of
the record, the Court thinks that State's Exhibit 3 is
an admissible photograph under the decided cases in this
State; thinks that it adds some additional elements and
factors to the knowledge of the Jury that were not avail-
able on Exhibit 2; and thinks also chat this photograph
way have some value in the area of indicacing the serious-
ness of the injuries, which undoubLtedly will be an argu-
wentative poinc between counsel at some later stage in
the proceadings when the statements or credibllity of the
statements are made will undoubtedly be argued probably by
one side and then the other side. I cthink that will be a
factor in chis case. Also, that will be some valuae, too,
undoubtedly to the pathologist,

It is true that the photograph is a gruesome
gtatement of what happened, & visual statement in color,
and that it 18 the hope of the Court that the State will
not have a great saries of these gruesome photographs to
offer because cumulative photographs that offer nothing
naw will not be admitted in this case.

BY MR. JOHNSTON: Your Honor, 1if I could
address that 1ssue and inform the Court of our intent.

5Y THE COURT: You may.

BY MR. JOHNSTON: Our intent 18 to only admit
-1d6-
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P 1 one other photoyraph and that would be & plcture of
3 2 Nancy Griffith at the time of the aucopsy. That is the
3 same picture that was used at the time of the Prelimi-
4 nary liearing and thac picture 1s necesaary because the
] doctor can only identify basically by the pictures of
6 his autopsy.
7 BY THE COURT: Alright, Sc there are no
8 other series of photographs then that are golug to be
9 adwitred?
10 BY Mk, JOHNSTON: No. We intend only really
" four pictures of the victim: One 1s the plcture of her
12 that is cthe head and shoulders in her normal conditlom
13 the one picture at the scens which they have already ad-
Lo mitted without argument; and then this picture at the
15 hospital because L1t shows those cutaneous surface bdurme
16 which demoustrate the high carbon monoxide content, and
i then one picture from the time of thae autopay performed
E 8 by Dr. $Sander in Utah.
18 BY THL COUKT: Alright.,
20 One other remark I want the record to reflect,
2 too, iy this one: The plea was nor gulilty and not gulley
2 by reason of iusanity, a multiple plea, and so then the
23 issue of burniny remsine even though coverad im the open-
24 ing statement and & withdrawal of a plea of not guilry.
25 So, for thar additionsl reason the exhiblt is aduissible.
2% You way call your next --
27 BY MR. HERRING: Your Honor, 1if I may be heard
28 on another matter relating to this young lady's testimony
2 concerning the fact of possible prosecutorial misconduct
30 in eliciting improper testimony. 1 wonder if the Court
a would ask bher if she has been prompted concerning thatn
2 particular question just for the record’'s sake,
-107-
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BY THE COURT: 1 am not sure that 1 can
remember exactly the detalls that were stated, but you
are entitled to develop that if you want to and this
is something relating to the burning effect?

BY MRK. HERRING: Yes, pir.

BY THE COURT: Maybe you will be able o
better face it, You are free to ask that question.

BY MR, HERRING: Thaunk you,

BY MR. JOHNSTON: For the record, I think
the question was whether or not this had any effect on

her having seen this wound,

BY Tilk COUKRT: Thank you, Mr. Johnston.

BY MR, HERRING: Do you remember that question?
BY THE COURT: Was that fair?

BY MR. HERRING: Yeg, that is fair to my

recollection.
Do you remember that question?
BY MS. STORK;: Yes, 1 remember that question,

BY MR. HERRING: And do you know what your

answer was after it came out?

BY MS. STORK: Yes,
BY MR, HERRING: And you remember I objacted?
BY MS. STOKK: Yesn,
BY MR. HERRING: Right. And you remember the

Jury was aduwonished to disregard that,

Now, had the prosecutor, Mr. Jchnston, discussed

this with you?
BY M5, STORK: 1 went over the whole stitement

with him,

BY MR, HERRING: And he was aware of the fact
that you had been affected in this way; 1s that right?

BY MS. STORK: Yes. 1t has been cthat way for

-108 -
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me the day that it happened whern I made my first statement.

BY MK, HERRING: Did he propose a nunber of
questions to you before you came to restify?

BY M5, STORK: I dori't understand what you
mealn.

BY MR. HERRING: Did he tell you the type cof
questions he was going to ask you when you came in here
to testlfy?

BY MS. STORK: He tcld me -- I'm still not
gure, You are asking me 1f he ssked him to say that?

BY MR, HERRING: No, I am just telling you

he told you what kind of questicns he was going to ask

you; right?

BY MS5. STORK: More or less, yes,

BY MR, HERRING: Okay. And he told you he
was going to ask you that question -- what affect it had
on you?

BY MS., STORK: No, He did not,

BY MR. HERRING: But he was aware that it did

nave a particular effect upon you; 18 that right; such as --
BY My. STORK: Yes.
BY MR. HERRING: (Continuing) -- your repul-
gion to meats, etceteral
BY MR, JOHNSTON: Your Homor, this 1s & case
that would have & severe impact on anybody and anybody
who viewed that body had a severe impact and I would sub-
wit that that is something that we are entitled to ask

about because it goes to thelr abllity to receollect what

they are testifying to.
8Y THE COURT: Well, I think it was ao improper

question., I think that it calls for the kind of response

thar is highly prejudicial.

=104~
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;7. ! We are here, as the witnesses are, to teitify
2 to the things that they acrually saw and obsarved, not
3 their particular emotione, of course, which could be
4 horrible. That could be far beyond where we intend to
5 Ev or hope to go. We have to keep this matter under some
6 control.
7 S0, 1 suastain the objectipn, It does appear,
8 however, that it was planted and it appears that shes just
g responded and it was the natural response, and I have in-
10 structed the Jury te disregard ir. I think the matter is
1 probably clarified, Mr. Herring.
12 BY MR. HERRING: Thank you, Your Honor,
13 BY THE COURT: There 18 no presecution of mis-
14 couduct in that particular cause, It was a proper question,
" 15 Now, since we have pone a little while, lat's take
16 a litrle break for about five minutes and we will -ome back,
17 The Court is in recess.
N 18
19 (Whereupon Court recessed at the hour of 3145
p.w. in the above matter.)
20
21
22
23
24
25
26
27
28
29
30
3
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22

23

24

{wnereupon Court reconvengd at ths hour of
4:00 p.m. in the above matter.)

BY THE COQURT: Let the record reflect thes

presence of the Defendant, his coune«ls, and the Dissrict

Attorueys.

Gentlemen, will you stipulate to the presence of

the Jury and the Alternate?

BY MR. JOHNSTON: The State will stipulate.
BY Mk, McGUIRE: The defense will so stipulate,
bY THE COURT: Alrightc. The witness is on

the stand and under oath and we are ready to continue,

Mr. Johnston?
BY MR. JOHNSTON: Thank you, Your Honor,

May 1 approach the witness and the Clerk, Your

Honor?

BY THE COURT: You may.

DIKRECT EXAMINATION CONTINUED

BY Mi. JOnN3STOH:
y. 1 would like to Lapd you what has been
marked as State's Exhabit 3 and ask you to please exauine

itc.
(Whereupon the witness sxauined the axhibit,}

N Mrs. Stork, do you recognize the subject

matter of tnat photograph?
A. Yes,
And wnat i that a photograph of?

Al The victim was picked up out =-- our past

Kuth.

Q. And where wae that photograph taken &t?
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1 Al The hospital, Willlam Bee Ririe Hospital.
; 2 Q. Does that photograph appear to be altered
' 3 or changed in any way from the scene that you saw at the
4 hospical?
5 A, No.
6 BY MR, JORNSTON: Your Honor, the State would
7 move for the admission of State's Exhibic 3.
8 BY kK. MeGUIRE: OQur objection is on the
9 record, Your iHonor,
10 8Y THE COURT: Your objection ia on tha record,
1 Well, Srtate's Exhibit Mumber 3 will be admitted,
12 BY MR, JOHNSTON: Thank you, Your Honor.
13 No further questions at chis time,
14 BY THE COURT: Cross--Examination?
i 15
16 CROSS-EJAMINATION
17
BY riR, McGUIRE:
18
8 Q. Mra. Stork, Nancy indicated that thexe
2 were two men chat did this to her; didn't she?l
2 A. She indicated there was two.
2 Q. And at one time she even indicated there
o3 were tharee; did she not?
24 A. 1 did not hear that, not from hex., I
25 heard it from them tellinyg me so I could tell the Deputy
2 Shariff.
2 Q. Thank you.
28 bDid you ask her when she had met thase
2 cwo men?
30 A. 1 don't remember.
3 Q. pid she not say she had met them two days
¥ before?
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A She might have., L really don't remember,
BY MR. McGUIRE; No other gqueaticns, Your
Honor.
BY THE COURT: Redirect, Mr. Johnston?
BY MR, JOHNSTON: No guestions, Your Honorx.
BY THE COURT: Can Mrs, Stork be excused
from the case or not?
BY MR, JOHNSTON: She pay, Your Hounor.
BY THE COURT: Mr. MeGulre?
BY MR. McGUIRE: And on behalf of the defense,
BY THE COURT: Alright., Thank you, Mrs.

Stork, You can elther stay or leave. You are excused

from the case.

BY MS. STORK: Oh, thapk you.
(Mhereupon the witness was excused.)

BY MR, JOuNSTON: Before the next witness,
Your Honor, the State would ssk that Scate's Exhibit
Nuwber 3 be published Lo the Jury

BY THE COURT: The Clerk will diastribute

Exhibit 3 te the Jury. i

(Whereupon the Jury examined the exhibit.)

#Y THE COURT: While the Jury 1is examining
the photograph, could we have the nams of the next
witnesa and the Clerk will get then?

BY MR, JOHNSTON: Yes, Your Honor, that

would pe Ms. Johnna Cordova,

{WITNESS SWORN)

MS. JOHNHA CORDOVA

naving been first duly sworn to testify to the truth, the
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j:
1 whole truch, and nothing but the tyuth, testified on her
2 path as follows:
3
4 8Y THE COURT: Please be seated, We will be
5 starting in just a minute.
5 We are prepared to go forward.
7 BY MR. JOHNSTON: Thank you, Your Honor.
8
g DIRECT EXAMINATION
10
BY MR. JOHNSTON:
1"
12 Q. would you please state your full name and
13 spell ir for the record?
14 A, Johnna Cordova, J-o-h-n-n-a C-o-r-d-o-v-a.
’ 15 Q. Where do you live?
16 A 1815 Ruby sStreet, Ely, Nevada.
17 BY MR, JOHNSTON: I1s there any problem hear-
18 ing her?
19 BY JUROR NUMBER ONE, MR. WRIGHT: Yeos,
20 BY JUROR NUMBER THEEE, MR, ADAMS: Yes,
21 i BY MK. JONSTON: Maybe she can move &
22; litrle closer.
23 B8Y Tiuk COURT: Move clie microphona closer to
24 yourself.
25
26 DIRECT EXAMINATION CONTINUED
. 27
28 BY MR. JOHNSTON:
29 q. Could you please repeat your address,
40 please?
a1 A. 1815 Ruby Street, Ely, Nevada.
de Q. Johnna, how old are you?
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i 1 I Sixteen.
E 2 Q. Sixteen,
3 Now, you just took an oath by raluing
4 your hand to tell the truth, Do you understand what it
5 means to take an oath in a Court of law?
8 A, Yes.
7 Q. Could you tell us what that means to
8 you?
9 A. To tell the truch,
10 Q. Have you ever told a lie before?
1 A. Yes.
12 G. Are you going to tell a lie in this

13 Courtroon today?

oo . No.
¥ Q. You will recount things to the best cf
18 your wmewmory?
7 A, Yes,

' 18 Q. You understand that were you not to tall
19 the truth or were to shade Cthe story a little bit that
20 could be a viclatlon of the law?

21
A, Yes.
w2 g. So, you promise to tell the truth in this
= Court today?
“ A. Yes,
8 Q. Okay. Johnna, did you know the victim
6 in this case, Nancy Griffich?
“a AL Yes.
“® Q. Did you know her very well?
» A, Yes, 7
30
q. Were you close frienda?
31
A Yes.
32
Q When was the last time you ever saw
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Nancy Griffich?

A, When they dropped me off at my sister'a
house.

q. Now, where is your sister's house?

A. It's at Sunset Trailer Court on Avenue C

in East Ely.

q. You sald they. wWho are you talking about?

A Mr. Ybarra and Nancy Griffith.

Q. You are talking about Robert Ybarral

A, Yes,

Q. Do you see Robert Ybarra in the Courtroom
today?

A. Yes,

Is that the same person that dropped you

off?

A, Yes.

u. Will you point him ocut and describs what

lie is wearing, please?

A. He's wearing a blue plaid shirc (indicac-

ing).
BY THE COURT: the recoru will reflect that

the witness has identified the Derendant in open Court,

DIRECT EXAMINATION CONTINUED

BY MR. JOHNSTON:

Q. Do you happen to remember what date that
was?

A, September 28th, 1979.

Q. Could you describe for the Jury and the

Court how you happened to be riding around with Nancy

Griffich and the Defendant, Robert Yharra?
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32

N R

A, We were walking and Nancy -- Naney and
I were walking down the street and we seen him parked,
He said hi cutie. And then he stopped us and asked
Nancy 1if we'd go riding around with him,
Q. Where was this at?
A In front of the laundromat, but he picked

us up by R Place,
Q. You saw him at the laundromat. Did you

talk to him there?

A. No.

Q. Did he talk teo you?

A Yes.

Q. what did he say?

A Hi cutie.

G Did Nancy say anything tc him?

A, She said it back.

Q. How much later was it when you saw him
agaln?

A, Approximately five to ten minutes later.

q And where was that at?

A, 1t was at the coruer by R Place,

qQ. What happened thare?

A, We stopped -~ he stopped and talked tc
us -- to Ndncy. And she asked we if I wanted to go

riding arvund wich bim,
1 gaid -- well, at firs: I hesitaced and
then I went,
Q. Okay. Now, what did you go riding in?
A, A smail truck. I'm not sure if it was a
Toyota or Datsun.
Q. What ¢olor was 1it?

A, Red with a white camper shell in the back
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1 of Lc.

2 Q. Do you remember what color it was inslde?
3 A, Black.

4 Q. Now, when you got 1n tc go for a ride

5 where did everybody sit?

6 A. He was in the driver's seat. 1 was in

the wmiddle on the emergency brake. MWancy was on the right

-4

8 of me.
¢ Q. Where did you go alter you were all in

1t the truckl

11 A, We went out main streer towards the Hotal,
12 up that way, and then back down to Millar's and atopped
14 and bought soue beer and then we went out to McConley's
. 14 Trailer Court by the Motor Vu,
14 q. Why did you go out, there; do you know?
153 A, I gsaid that 1 wanted to see what the

movie was about. And we went by real slow, Then he show-

ed us where he lived in that trailer court, We never

18
19 stopped. We just went slow,
20 q. How did he show you where he lived?
a1 A lie pointed it oul Lo us.
Py Q. And what was 1t7
3 A, 1t was a trailer.
s4 Q. Do you remember what color?
o5 A, It was light blue wich a white stripe,
6 Q. pid it have any porch or extension builc
bl on to it?
' 78 | A. It hed an expsndo and stairs going into
29 the expando whera the door wad.
30 BY MR. JOHNSTOM: May [ approach the Clerk
31 and the witness, Your donor?
32 bY THE COURT: You way.
-1la-
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1 GIRECT EXAMINATION CONTLNUED
2
5 BY MR. JOHNSTON:
4 . Johnna, I would 1like to hand you what
5 has been warked as stvate'a Exhibit 3. Please look at
6 it cliosely,
7
N (Whereupon the witness examined the exhibit.)
§ Q. Do you recognize the subject of that
1T pnotup,ruph'{
H &, Yes.
w Q. Aqd what is ie?
1 A. It's the trailer.

. 14 Q. 1s that the trailer that the Defendant
th ghowed you as his resldeunce?
i . Yes.
v 0. and where is that located act
13 A. McConley Traller Gourt on the MeGill
i Highway.
2 Q¢ Does that plcture appear to change ov
21 distort the trailer from the way syou Saw it fn 1979 in
22 any way?
23 A, It waa dark then., That's che ouly
24 difference.
e BY MR. JOLNSTON: Your Honot, the State
26 would move for the admission of State's Exhibit 5.
o BY MR, McGUIRE: No objection, Your Homor.
“ BY THi COURT: Exhibit 5 is adwitted without
9 objection.
w0 DIFKCT EXAMINATION CUNTINUED
o BY MR. JOHNSTON:
w2 Q. You way hand the plcture to the Clerk,
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1 Do you happen TO remember, Johnna,

2 approxinately what time it wmight have been when you
3 were plcked up?
4 A. Approximately a quarter after elght,
5 §:30, somewhere around that rCime.
6 q. How, after riding put Lo the trailer
7 court, where did you go from therel
8 A, 1 went home -- well, to my glster’s.
9 gxCude Me.
o Q. To your sister's, Is chat the addrase
1 you gave eariter?
2 | A Yes, Sunset Traller Court.
13 ¢ Q- Why did you go home?
. 14 A. No speclal reason, just because I wanted
15 Lo gU.
i 16 G. ow, that evening started out with you
17 and tancy walking together. She stayed with the Defendant
. 18 ! at that time?
12 [ Yes.
201 Y. Do you recall what time you got home or
21 got tu your sister's housel
22 A, Approximately a quarcer to nine, 9:00
23 o'clock.
24 Q. Did you have & watci to check that?
% A. No. But I looked at the clock whea I
6 got in tne house. That was the first thing 1 did.
Z Q. Wnen chey dropped you off and you got
=z out did you say anything to them?
2 A, Wancy was suppose o have met met a little
e bit later that nigit.
3 Q. Where at?
3 A She said =--
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|
1 1 BY MK, HERRING: I'm going to object to that
2 a8 hearsay.
3 BY MR. JOHNSTON: That is fine, We will
4 withdraw the guestion, Your Honor.
5 BY Tk COURT: Alright. The question haa
6 been withdrawnm.
7
8 DIRECT EXAMINATION CONTINUED
9
BY MR. JOKNSTON:
10
11 Q. Without telling me what it was, did you
12 have a conversation with Nancy as you got out of the
1 cruck?
L M : A. Yes.
15 q. Later that evening did you go anywhere
1€ else in town besldes your sister's house?
Vi A Yes.
o 1% 0. Did you meet Nancy anywhere else that
! 19 evening?
20 A No. )
2: Q. pid you look for her anywhere else 1in
2 town that eveningl
Zi A. Yes.
24 Q. Where at?
26 A, Down at the park and down -- just down
26 around here.
2’ Q. Now, 4s you were viding around in the
28 truck did you talk with the Defendant at all?
2 A, Yes.
0 Q. Wnat did you talk about?
3 A, What we did around ELly and thac was about
3 it und aboul the movie, We -- We talked sbout that and
~-121~
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_ 1 Le showea us whers he lived.
; 2 iq. Did he tell you whether or not he was
3 working?
4 A, Yes.
5 Q. What did he say?
& A, For an olil rig.

b qQ. Do you happen to racall what Nancy Griffith

B was wearing that nlght when you left hexr?

9 A, Yes,

10 Q. Could you please describe it to the Court
1" and Jury?

12 A, She was wearing scme belge pantd, they

13 were kind of bagpy: and a flowered shirt, it had purple
14 and belge colors in it; and some blue sporty tennis ahoes,

15 blue with whice stripes.

16 Q. Okay. Do you know whether she was waearing
17 any socks?

18 A. white socks.

19 Q. Now, the tennis shoes, could you describe
20 cnew a little bit bectter for me in a l1ittle more detall?
2 A, They were 4n athlatic-type of shoe, She
«2 had white stripes going on the slde. They were a lLlghter
a3 blue color with white shoe laces.

24 q. Were they old or new?

28 A. Fairly mew.

26 BY MR, JOHNSTON: Your Honor, may [ approich
4 the Clerk and the witness?

28 BY THE COURT: You may.

DIRECT EXAMINATION CONTINUED

30 3
31 BY MR. JOHNSTON:
32 [V Johnna, 1 would Like to hand you what has
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marked as State's Exhibit 6~A and 6-5, I would like to

agk you to examine those for the Court, please,

(Whereupon the witness exapunined the exhibits.)

q. Have you had a chapce to look at them?
A, Yes.
Q. 1 would like to ask you do those appear

to be similar or the same type of siwe that Nancy Griffith
was wearinyg the night you last saw her?

A. Yes.

Q. Again, you can hand those to the Clerk if
you would, please.

A, Okay.

qQ. Johnna, when you were sicting in the truck
you said you were sittling in the center. You would hbave
been right next to the Defendant; is that correct?

A, Yea,

Q. You also talked with him while you were
riding around. Did he appear to be drunk or intoxicatad
or to have had a lotr to drink?

Al No.

Q Uid he appear strange to you ln any way?

A Yes.

Q. In what way?
A. Short tempered.

¥ How do you know he was short tempered?

A, Because he -- because Hancy hit a can
with her foot and he jumped lmmediately to see what it
was .

G. Did he say anything?

A. le ~- he sald what's that, real sharp. And
a plpe fell on the floor and he asked about that, too,
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I _
i l immediately. ‘
: z . Q. You also said that he appeared pushy?
i3 : A. Yes, when he stopped.
‘ : q. What makes you asay that he wae pushy!?
1 A. e wanted to talk and go riding around
£ right away before we even had a chance to talk -- well, :
i before Nancy had a chance to talk to bhim,
& Q. You also mentioned that there was soume
K conversation about what you did or what you do in Ely in
10 the eveniny or something like that.
1 A. Yes.
12 Q. Was that 1in response to a question by the
13 befeudant?

. 14 A, Yes. ;
14 Q. How did that couversacion get started; do i
16 you kuow? %
1 A. He just asked.

ﬂ“ 18 . What 4id he ask?
19 A. tle asked what we did around Ely for Fum,
2u Q. Did anybody answer him?
21 A, No.
2 Q. pid anybody enswer him?
2 A, No.
24 BY MR. JOHNSTON: No further questions al
25 this time, Your Homor.
26 BY THE COURT: Cross-Exanination?
& BY MR, McGULRE: Thank you, Your Honor,
24
29 CROSS -EXAMINATION
30
BY MR, McGUIRE:
3
kA VR After the exchange between Robert and
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Nancy, when he said hi cutle and she responded hi cutie,

is it corrsct that you next saw him parked by R Placal?

A, Stopped at R Place, yaah.

Q. And at that rime Nancy went over and
talked to him ILn the truck; didn't she?

A. Yes,

Q. She went right to him a8 though she
knew hiw; didn't sha?

A, 1 don't know.

G. From lher demeanor or haer behavicr you

thougnt she konew him; didn't you?

A. { know she didu't know him,

Q. But that evening you were under the
impression that shée knew him; weren't youl

A riothing was sald atout it, no. I didn':
ase her.

., You have testifiecé in this case before;
haven't youl

AL Yes.

Q. And that would have been on Ocgrober 30th,
Ly797?

h. Yes,

4. Do you recall at that time being asked

the question, '"Was this the first tiwe you and Nancy ever

accepted & ride with a stranger that you just met?"

b It's been sc long age I don't remember,
I'm not sure if you did or if you didn’t,

Q. Do you recall answering, "Well, yes, be-
cause I thought she had known him"?

i No.

u. Do you recall beinp asked in responee to

that, "What made you think that?"

=145+
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A. No.

. Do you recall answgring in response to
that yuestion, "Because she went right over and talked
to filw and I bad just gotten back from Colorade &nd 1
was wore or iess in the dark"?

A, No.

BY MR, McGULRE: May I approach the wituess,
Your llonor,

BY TdE COURT: You @way.

Can you identify your document and the pages for
the record?

BY MK, McGUIRE: Your flonor, this documunt
is the Transcript of Proceedings of the Preliminary Hear-
ing on file in this case. The Preliminary Hearing was
held October J0th, 1979, 1 am referring to Page 171,
Lines & througn 1l3.

sY Thi COURT: Thank you,

ChUSS~EAabINATION CONTINUED

BY M. MeGULRo:

qQ. Showing you this document and asking
you to read Liues & through 13, do you recognlize that

48 the testimony that you gave at the Preliminary Haar-

ing?
(whereupon the witness examined the document,)
Q. Do you remember glving that teatimoay
now?
A, No., But I guess I did.
3. After she had gone up (¢ the truck and

talked C[o Robert she came over to you; dida't she?
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1 A, Yes.
2 Q. And she askad you if you wanted tco go
3 riding; didu't she?
4 A, Yes.
5 . And you said, no, ler's just go.
[ A, Rigat,
7 Q. Nancy replied,no, come on,
8 A, Right,
g Q. When Robert took you to his trailer he
10 told you he had just moved in thac day; didn't het
B A Yes.
12 Q€ And he told you he would only be in town
13 for a rew days?
14 A Yes.
i 15 Q. From your testimony it appears that you
16 spent about twenty minutes with hiwm and Nancy riding
7 around; is that correct?
. 18 A, Approximately,

o 19 Q. During that time ug may have rold you
26 his nume; isn't that true?
21: Al Yea, yus,
132j G. After you had been dropped off at your
23 sister's you indicated you did uot see Nancy later that
24 evenlny, did you?
25 A No.
26 qQ. You did not call the police and report

K a that fact to thew; did you?
28 A, lo.
<9 qQ. You did not call her pareats and tell
50 | cnem that; did you?
H A, No,
32 Q. In fact, you did not call anybody and
=127~
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1 tell thew you nad not seen Nancy later that evening; did

2 you?

3 A, Ne.

4 Q. Do you know Sharon Octre?

s Al Yes,

6 . You and Mancy had pet Sharen earlier that
7 evening; hadn't you?

8 A Yes.

g Q. And that waas before you met Robert Ytarra?
10 AL Yeah,

" Q. and you, Nancy and Sharon went riding

12 around in Sharou's car; did you not?

& b Yes,

. 14 Q. And you and Nauncy usceed that you would
1 meat Sharou between $:30 and 9:00 o':zlock that evening;
16 didn't you?
¥ A fes,

_‘ 18 Q. sut you did not go weet Saaron at 9:00;
9 did you!
2« A, Wo.
a . dow, when Robert drepped you off he aud
z Hancy leit Leddud east on main 8treet toward the McGill
= Highway; didn'c they?
2 A, { didu't see which way they went,
25 J. Johnna, I don't ask you this to embarrass
® you or L0 wake Nancy look bad, but she did drink; didn't
z she?
2 A Yes,
% g, She also smoked marijuana; didn't she?
% A Tes.
3 BY Mk, McGUIRx: 1 have no other quastions.
5 bi Thi COURT: Redireci?
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BY MR. JOuNSTON: Juast, vne question, Your
Honor,.
BY THL COURT: You may proceed.

REDIRECT EXAMINATION

BY MK, JOi{STOM:

Q. Jotmna, you tried to tell the truth to
thie best of your menory; haven't you?

A, Yas.

BY MR. JOHNSTON: No further questlons.

By THE COUKT: Anything further, Mr. McGuire?

Y M, McGUIRE: Nothing, Your Honor,

BY Thbk COUKRT: Is the witness excused from

che case or held subject to recall later in thae case’

BY HMK. McGUIRE: Your Monor, we would re-
yuest that the wvituess remain availuble,

by Tde COURT: Alrighe.

s, Cordova, We cannct excuse you from the cade.
So, we are going to ask you to remaln available chrough-
out the trial and perhaps at some later point in the trial
you will be called back again to tescify,

Thank you very much and you are excused.

(Whiereupon the witness was excused subject
to recall.)

bY TdE COURT: Your nexi witness, Mr,

Jonnsgtreont

BY MK, JORWNSTON: The state would call

Lorothy HMcConley,

BY Tk COURT: Please come forward end be

SWOIN.

-129-
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o s
1 (WITNESS SWORN)
o i MS. DOROTHY McCORLEY

3

f“y ' 4 having been first duly sworn to testify to the truth, the
5 whole tructh, and nothlng but the truth, testified on her
6 cathh a3 follows:
! #Y THE COUKT: Please come forward and he
8 seated over here,
9
10 DIRECT EXAMINATION
B BY MK, PALRMAN:
12
13 0. Mrs. McConley, would you please state
14 your full nawe for the Courc?

i 15 A, Dorothy McConley.
16 q. Where Jdo you live pight now, Mrs.
17 MeConley?
¥ 18 A, On che McGill Higaway across from the

kR 19 alrport.
30 Q. have you always lived at that particular
31 place?
22 A No. Just three monchs.
23 Q. Where did you live before?
24 A, At the McConley Trailer Court, that's
25 just a mile north of Ely on the McGill Highway.
26 Q. Did you live at the McConley Trallar
a7 Court during the year of 19797
28 Al Yes, sir.
29 Q. Did you own that particulaxr trailer
30 court?
n A. Yes, slx.
32 a. Do you know the Defendant in this case,
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i

{ 1 Mr. Kobert fbarra?
2 A, I met him a couple of times, yas.
3 Q. How did you meet Mr, Ybarra?l
4 AL fle came to our place to rent a trailar,
5 Q. And do you see Mr, Ybarra in Court today?
6 A Yes, slr.
7 Q. Could you please point him out and dué-
8 cribe what lie 1ls wearing?
9 AL Un -- with the plaid western shirt.
10 BY TdE COURT: The record will reflect the
i witness has ideatified the Defendant in cvpean Court,
12
13 DIRLCT EAAMINATION CONTINUED

t 1 BY MR, FAIRUiAli:
15 |
15; Q. Mrs. McConley, when did you first see
17; or have contact wicth the befendant?
f‘ 18 ¢ A. It was when he came to our place to rent
15 a trailer. IU was in the last part of September of '79.
20 . Winen Mr. Ybarra first came to see you
21 did you reat him a crailer jomediately?
22 A. The first day he come we didn't have one
23 empty, bur I told nim we would have one in a couple of
24 days and to come back cthen. 5o, he did that.
25 . DLd you eventually have a trailer that
26 was vacant 8o that the Defendant could move into ite?
27 A Yes, sir,
il Q. Would you please describe the traller
9 for the Court?
30 A, Well, what do you want to knew! The
N color? The slze? What?
32 q, poth, please.
~131-
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i P

15 1 I'W Well, it was blue and white, It was a
- 2 two bedroow traller, ten feer wide and sixty-four feet

3 long.

4 Q. And where was this traller located?

5 Al dumber Four Space at the McConley Traller

6 Court.

7 BY MK. FAIRMAN: Your Honor, may I approach

8 the Clerk and the witness?

9 3Y THE COURT: You certainly may.

10

1 DIRECT EAAMINATION CONTINUED

12

BY MR, FALRHMALG
13
14 g, tirs. McConley, I hand you what has baen

15 | wmarked as State's Exhibit 5. It has been admicted into

16 evidence, would you please examine that exhibic?
17

, I (vuercupon the witness exacined the exhibit.)
19 A. That's the trailer we renced to him,
20 Q. Does that plcturs, Mrs, McConley, reflect
21 the trailer that you renced te Mo, Yharzal
22 A. Yes, ;
23 Q. Does that pilcture look any different than %
24 the cratler ltself frow the outeide? Does it appear to i
25 be the sawe traller?
26 A, I think it's the same one. It locks
27 like it is. i
2 g. Thank you. You can hand that back to the ;
29 Clerk, Mrs. McCouley. !
30 Did the Defendant have « vehicle, Mrs,
&) MeConley?
3z A, Yes, sir.
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1 . Could you please describe the kind of

2 vehicle?

3 A, It was a amall red plckup with a white --
4| what do tiey call it -- those sleepers on the back off 1t.

& q. Do you recail what make it was?

¢ | A Ro. I don't know for sure about that.

¥ ¢ Do you recall how many days the Defendant

& stayed at your trailer court?

¢ Al Well, jusc one after we rented the trailer,
Y 1 mean ie came i that afternvon and chen woved his things
1 in that afternoon and that was aill,

12 Q. vid you have occasion to observe tha Da-

13 fendant wnen he came up Lo ask to rent the trailer from

W you?
% Al Wwell, I talked with him quite a whille,
15 He came and just wanted to talk and visit it seemed like. E
17 . Lid the Defendant wppear Lo be friendly
. 14 to you?
’ 13 a. Yeg, very friendly. A nice boy.
20 . Frow your conversatiens and contact with
21 the Defendunt Jid he appear to be to you a normal person?
22 o Yes.
a3 BY Mi. HERRING: 1 am golng to object to this
e as lrrelevaut. Lt probably will be appropriete in rebuttal.
2 BY Tui COURT: Sustained.
26
27 DIRECT EXAMINATION CONTINUED i
23
BY MK. FALRMAN:
23
39 . Mrs. McConley, how did the Defendant --
31 excuse we. Let me witharaw the question, I will rephrasae
32 ic,
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18

19

20

21

23

23

3]

31

32

Mrs. McConley, did the Defendant pay for
the trailex?
A No, he didn't have the money. S8a, he
left a couple of guns for security. ie sald he couldn't

afford ic.

' Jid you accept those gunsa?
AL Yes.
qQ. Did you glve him apnything in exchange

for those guns?

Al A receipt, yes, but the police took the
receipt and the gunsg and everythinyg.

Q. Mrs. McConley, in rhe trailer that you
rented to the Defendant do you recall Lf chere were any
wmirrors in that particular trailer?

A, Ia the bath, yes, Ln the bathroom, yes.

Q. And how many wirrers were in thac trailer
when you rented it to the Defendantc?

AL There was two sliding ones below and one

for the wmedicine cabinet.

Y. Where 1s the medicine cabinet locatead?
A Right over the sink in the bathroom.
qQ. And there were two sliding mirrors?

A. Ub bub.

Q. Where were they located?

AL Just below the mediclne cabinec.

Q. Those mirrors, dc you know whether or

not tney can be removed from the trailer?
A. Yes, they could, They could be took out.
Q. And could you please describe chose
wirrors for tne Court?
A. Well, the two balow was -- I1'd say maybe
this loug (indicating). They 8lid back and forth this
~134-
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[
y
e
ﬁir_ 1 way (indicating). The one above was about so (indicating).
s 2 Q. Okay. The ones below could you tell ua
3 about how wide and how tall in measurements, 1f you know?
4 A. 1'd say about eight inches high and maybe
5 twelve, rourteen inches long each one.
6 Q. and how about the mpixror that sat above
7 this?
8 A Above mel
9 . Yes.
10 A. Oh, 1'd say that would be maybe fourteen
" by eigiteen incies in size.
12 4. Could those wirrors be removed?
13 A. dell, we'd nave to take the door off of
14 the cabinets, [ taink, to take tnat one out.
135 Q. Mrs, McConley, as I underscand you is it
18 only Cihat tue burttom wirrors can be taken our easily?
17 A. Unh huh, Right.
\ 18 Q. o your knuwledss, wers che bottowm mirrors
19 ever rewwveu from the trailer?
20 A, Yes, They was gong afrer it was turned
21 back to us and released.
22 q. Do you know who took the mirrors?
23 A, The pnlice. Bernle Romero told me -- L
24 don't know wnether chey took all of them or not -- but he
25 sald we tcok some mirrora out of there.
2 BY MR. FALRMAN: Thank you.
a I have no further questions of Mrs. McConley,
28 Your houor.
2 BY THE COUKT: Cross-Examination?
0 BY MR. McGUIRE: No questiona at this time,
A Your lionor,
32 BY THE COUKRT: Alright, Is she to be held
-135-
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1 subject ta recall later in the case? }
2 BY MR, FAIRMAN: Yes, Your Honor, %
3 BY K. McGUIRE: Yes, Your Honor. }
4 BY THE COURT: Alright, Mrs. McConley, wa %
5 cannot excuse you from the case at this time. You noay
6 be called later to testify in the case. Thank you very
7 auch,
8
{Whereupon the witness wasi excused subject
9 ta recall.)
10 '
1 oY i, JUHNSTON: What Ls your pleasure, Your
12 Honor?
3 BY ihE COURT: My thevmostat has gotten 80
W ‘4 ' hor it quit. It is twenty winutes G 5:00. Hormal.y we
-5 would go Lo 5:0U o'clock, buc the haat has juat been
16 sufterable in Cais roow. When I last looked at it and
7 | it worked it was ninety-two degrees and it's beean climb-~
18 f ing. iow it has quit on ua encirely, The air conditioners
E . 19 are not working. We will try to get the air conditlionexr
20 functional by tomorrow and hope that we can have a little
2 bit betiter lucs.
22 1 advise the Jury to wear the lighest possible
23 clothes you can wear decently and will you please come to
24 Court cotorrow and we will start at 9:30 tomorrow woarning.
25 I hope that is a good enough time for all of you.
26 Remember your admonition. Do not converse among
& yourselves or with anyone else on any subject connected
' 28 with the rrial; do not read, watch or listen to any report
23 of or commentary on the trial, or any peréon conanected
30 with the trial, by any madium of informatica, including
3 without limication newspapers, television, and radlo; and
2 do not form or express any opinioa on any subjact connected
-136-
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b

with the trisl until the case is finally submitted to you.

3 We will be in recess until 9:30. ;

(Whereupon at the hour of 4141 p.m, Courc
recessed in the above matter.)

2)

et

22

23

24

23

27

23

30

31
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1 (Whereupon Court recouvenad on Wednesday,
the l0th day of June, 1981, at the hour of
2 9:45 a.m. in the above matter.)
3
a #Y TUE COURT: The record will reflect the
5 continuation of The State of Nevada versus Robert Ybarra.
[ Let the record reflect the appearance of Mr.
7 Ybarra and his two defense counsel and the presencs of
8 the District Attorney and his Deputy.
9 Are the parties prepared to go forward this
10 worning?
11 BY MR. JOHNSTON: The State ls ready to pro-
12 ceed, Your Honor.
{ 13 BY MR. McGUIRE: pDefenge is ready to proceed,
. 14 Your Honor.
15 BY THE COURT: Will you stipulate to the
16 presence of the Jury and the Alternate in the box?
17 BY MR. JOHNSTON: So stipulated, Your Horor.
o 18 BY MR. McGUIRE: Wa will so stipulate.
tf 19 BY THE COUKT: The State is in the presenta-
20 tion of its case and proceading wich ite next witness.
21 5Y MR, JOAd{dSTON: Thank yau, Yeur Honor,
22 The State will call narry Collins.
23
24 (WLTNESS SWORN)
25
2% OFFLCER HARRY COLLINS
27 having been first duly sworn to testlfy to the truth, the
28 whole truth, and nothing but the truth, testified on hias
29 oath as rollows:
30
31 BY¥ Tik COURT: Please be seatad.
32
135~
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s .
1 DLRECT EXAMINATION
2
3 BY MR, FATKMAN:
! 4 Q. Mr. Collinsg, would you please state
5 your Tull nawe for the record?
6 A, Harry Collins.
7 Q. Are you employed, Mr, Cellins?
8 AL Ves, 1 am,
8 Q. With whom are you so employed?
10 AL As a Deputy Sheriff of Whicte Pine County.
M U How long have you been so employed in
12 this capacicy?
3 A, Just under eight years,
) 14 Q. Then vou were employed during the year
15 19797
16 AL Yes, 1 was.
L 0. vid you ever become Lnvolved in the in-
18 vestigarion ol the deati of Haney cr=ffich?
ne 19 A Yes, L did. A
20 ., and now did yow becone involved in this
21 investigation?
22 A, I was called out to assist the investiga-
3 tion on the worning of the 29th of September, 1979.
. 24 Q. Upon receiving this call what did you do?
2% ' 1 was advised to go -o the scene, which
26 was localed approximataly three miles in on the 30-Mile
] 27 Road, which is West of Ely. I proceeded to the scene.
: 28 a. peputy Collins, could you speak up just
28 a litcrle bic?
30 BY PR, McGUIRE: There is a microphone.
3t BY MR, FAIRMAN : Thank you.
32
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1 : DIKRECT EXAMINATION CONTINUED

; 2

) BY Mk, FAILKMAN:
4
4 Q. When you arrived at the scene, Daeputy
5 Collins, ware there any other police officers that were
6 already present at the scene?
7 A, I was met by Sheriff Saderup and Captain
8 Romero.
g Q. While you were at the scene of the irn-
10 vestigatlion did anyone else other than the police officers
1 arrive at the scene?
12 AL Yes, sir.
13 q. How long after you ware &t the acene did

. 14 these other people arrive at the location?
‘ 15 : A I'm not sure on the time. Probably san
1€ hour v so, waybe later.
17 Q. And approximately what time did you get
- 1% to the scene this morning?

. 19 A about 9:30, I believe,
20 Q. S0 that would be approximately 10:30 when
2! yuu arrived?
2 A. 10:30 or 11:00 o'clock, yes.
23 Q. Did they come in a vehicle or were they
2 ou fuouc?
25 A, There was a vehicle there. When I first
2 observed them they ware outside the vehicle; however,
27 there was a vehicle that had been stopped at our roadblock
26 on the Norch end of what we determined a8 the crime scens,
24 Q. Would you please describe the vehicle for
3 the Court and Jury?
3 A, The vehicle wae a mustard colored pickup,
< a Datsun pickup, with Colorade license plates.
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1 Q. Did you observe how uwany occupants were

P 2 at cthe vehicle?
a A. There were two people outside the wvehicla.
4 Q. Would you describe the occupants for the
[3 Court and Jury?
& A. The one subject was probably six foot, a

little over twe hundred pounds. He nad on work clothes,
levies and a work ghirr. I believe he had a jacket ¢n
4 snd a full beard. He had brown hair and was wearing &

10 cowboy hat and had plasses on.

The sacond subjact was probably six three,

i somewhere arcund six three, and weighed probably a hundred

14 eighty pounds. He was wearing levies, a sweat shirc, like
Lo a foerball sweat shirt with nunbar twelve, 1t was & gresen

1 and white sweat shirt. And he was outside of the vehicle

16 alsgo.

17 Q. bDid either one of those two persons at the

vehicle eventually become the Defendant in this case to

19 your knowledge?

znj A Yas, they did.
21‘ Q. and which of those two parsons became the ;
22 pefendant? l
2 A. Mr. Ybarra.
24 Q. Was that the person that you described
5 first or second?
26 A. Second,
27 Q. Do you see the Defendant here in Court :
23 today? ;
2 A. Yea, I do. '
k) Q. And was thils the same pereon that you
3t saw at the scene of the crime?
3 A, Yes, Lt is.
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] Q. Would you please point him out and identify
2 [ him for the Court and Jury?

3 A. He's sitting to the right of Mr, McGuire

4 | wearing the blue and white-type shirt, a western shirt, and
5 I black hair.

6 BY ThE COURT: The recprd will reflect that the

7 || witness has identified the Defendant in open Court.

&
9 DIRECT EXAMINATION CONTINUED
tQ
BY MR, FAIRMAN:
1
12 Q. What was the position ¢f thesa two men af

13 | thiee vehlchke?

14 A, Well, initclally when I first saw them thay
15 | were separated, so to speak. The firet subject, the one
16 || with the cowboy har, was next to the vehicle, the pickup.

Mr. Ybarra would have been to the wust side of the vehicle

-

Y 18 | off the roadway a bit rowards che ditch on the west-hand

19 || side of tne road,

20 q. After you saw the Defendant and the other
21 Il individual that you just described at the pickup truck what
22 1 did you do?

23 A, I approached the subjects primarily to make
24 | gure that they stayed out of the crime ecene, We had the
2% || erime scene -- what we determined the c¢rime scena -- ribbon-
% [ gd off with sowe ribbon across the roadway and Captain

27 | Romero's patrol vehicle waa parked in the way.

' 8 Inicially, I went down to keep anybody out

28 | of the crime scene area,

350 Q. Dig you approach the vehicle?

3 A. Yes, I did,

e ‘ Q. As you approached the vehicle, did the
3 S142-
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. 1 Defendant in this case make any statements to you about
, 2 you taliking to him?
3 A, Yes,
4 Q. What did he asay to you?
5 A. As 1 was approaching both of them, Mr,
6 Ybarra asked me had we found her yet or something like
7 that and was she going to live.
8§ Q. Did you say anything in returm?
9 A, No, I didn't.
10 ] 1 just began a conversation with him, I
11‘ asked him how he was doing. He stated fine, I was still
12 approaching him &t cthat time,
13 As 1 got closer to him I ssked him for
Rk some identification, 1 asked for some identification to
1Bty and identify the subjects. At that time, he gave
16| me a verbal identification, I didn't see any identifica-
‘ 17 i tlon at chat time. And Mr, Ybarra began to relate a |
- 18 story to me that had teken place that morning. 1
19 Q. What did he state tc you?
20 And could you please speak up just a lictle
21 bic?
22 A, Is that okay?
23 Q. Thank you.
24 A, Well, he told me that he was working forx
25 a drilling company that was located at I believe he saild
% twenty-eight miles off the highway. He said he wasn't
y 27‘; really familiar with the area. He didn't know what the
28 area was called.
29 On his way into work that morning, early
30 that worniug, just &s he turned off the road he met a
31 vehicle with two people in it, two male subjects. They
32 told niw that down the road approximately -- or exacclLy
~143-
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1 three miles he would locate a female subject who had bean
2 badly burned.
3 He told me that they asked him to go to
4 town and get an ambulance. He atated that he was -- he
5 told them thdt he was new to the arsa and that he didn'c
] know the town that well or anything. They would probably
7 knuw it bercer than he and he volunteered to go down and
8 stay with the pirl until they went to town and goC an
9 ambulance and came back.
10 He said he drove down the road exactly
1 rhree wiles looking for her and didn't find her. Then
12 he curned argund to come back and drove a short portion
13 of that road again and that he had done that three times
. 14 and he falled to find her. So, he continued to work that
15 worning and he went on the job site, which Ls some miles
16 norch of that.
7 q. Were you ever able to confirm who the
18 j other person was that was with the Defendant at the vehicle
o 19| tnat morning?
20 A. Yes -- not initially I didn‘ct. I was
2 % called away shortly after that by Captain Romaro. But
22 | later on, a few minutes later, we identified the second
: 2| gubject also.
24 i Q. You just maild that you wera called away
2 ? by Captain Romero. Was this verbally or was this ovar a
2 | walkie talkie?
2 A. Yas, he was still on the roadway. 1 was
28 standing there talking to the two subjects and he cailed
% me by radic, I had a portable radie. He called we and
3 told me to tell the two subjects to remein there and not
3 to come inside -- through the roadblock and asked me to
32 come down where he was located, which was mayba four
lud-
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1 hundred feet sovuth of where he was, and just the rest of
2 the roadway off in the sagabrush there.
3 Q. Did this advice to you by Mr., Romero
4 cause any reaction by the Defendant or the person with
5 him or the other person who he was with?
6 Al Mr, Ybarra became very, very curious.
7 He asked me what he had found. He wanted to know what
8 he had located or if he had found something.
9 Q. Did you tell him anything back in responsa
10 to that ilnquiry?
11 A. No. I told them just to remain there
12 with the wvenicle, to remain outrside the taped-off area
13 by the patrol car, 1 axplained that I'd be back to talk
. 14 to him in a few minutes.

15 Q. Did you go down to the location whera Mr,
16 Romero was?
1w A. Yes, I did.

- 18 Q. What did you do while you were at tha:
19 location?
20 A. Captain Romero advised me that he located
a1 what appeared --
22 BY MR, HERRING: I aw golug to object to ihat
23 as hearsay,
24 3Y THE COURT: Sustained.
25
26 DIRECT EXAMINATION CONTINUED

, 27
BY MR. FAIRMAN:
28
29 Q. Sheriff Deputy Collina, you did go to the
30 location where Captain Romerc was?
3 A. Yes.
32 Q. And what did you obaerve whan you went
~l45-
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to the location where Captain Romero was?

A, Without being led to thae area, a shcrt
disrance away there appeared to be an area where there
was some burn marks on the ground.

Q. When you were with Captain Romero did
you have occasion to observe any footprints in and sround
that burn area?

A, Yes, we did.

Did you personally observe these fout-

prints?

A, Yes, I did,

qQ. Could you please describe the prints thac
you saw to the best of your abilicty to the Jury and the
Court?

A, There appearsd to he a heavy sole-type
shoa or workboot with a waffle atomper sole.

Q. What do you mean by waffle stomper nole?

AL They ware a heavy pattern like a chacker
pattern type of shoe, amow tire traad type of atuff,

Q. Did you continue to stay with Captain
fRomero or did you have to return to where the two subjecta
were?

A Well, we declded that thare waa tima to
take care of that particular scense and we needed Woxe

equipuent to take care of that particular area.

So, we came back to the roadway and back
to Captain Homero's car and we went €0 obtain further
jdencification from the two subjects that were thera at

the vehicle.

Q. And did you go to obtain meore information

from the two subjects that were at the vehicle?

A. Yas, we did. Yes.

-l4g-
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R -
1 Q. what information did you obtain?

2 A. We obrained identification from them,

K Mr. Ybarra gave us his identification, The second sub-
4 ject was identliflied as a Rodney Smoger, They both ade

s % vised us that they worked for an tarth Drilling Explora-
& [ tion Company which is basad in Salt Lake and that they

[ had -- they were presently on & elte == approximately

& twenty-eight miles off of the oil rilg area of Butte

e
Y

Valley. Mr, Ybarra advised us that after he had gone

1 to work that morning, after he had looked for thae girl

1" and was unable to locate her, he conctinued to work.

1 Ybarra and Smoger tazlked about the incl-

1o dent and talked about what they told Mr, Ybarra that morn-
Lo ing and talked about what he had to do. At that time,

4 Mr. Ybarra atated he thought it was a hoax from the aother
two subjects, from the people that talked to him eariler.

v When the other employees falled to show for work that

o moruing, Mr. Ybarra and Mr. Swmoger decided to come back

’” towards the highway, thinking that there was somathing to

20

che stLory.
21 Q. well, in talking with the Defeandant and
2 Mr, Smoger were you ever able to determine from the De-
2 fendant whether or not he had a vehicle?
2 A. Mr. Smoger's vehicle was the one that was
z at the scene. That was the mustard colored Datsun plckup.
26 Mr. Ybarra advised us that tha vehicle
27

he was driving to work thet morning, his vehicle, was a

2 red -- he said Toyota pickup, a small pickup, and that he

2 had driven that to that area that morning.

3 We advisaed them both that we had what

3 appeared to be tracks made by a sr:ell vahicle in that area
a

and that we would probably want to speak with them again
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l 1 Jater. They told us that they wers going to go back to

iy 2 the job aite and that they would wait there uncil cheir
3 boss came to the job site that day.
4 Q. As you were talking with the Defendant
5 this particular time did you notice whether or not he
6 was weariug any shoea or boots?
7 A, Yes, I did,
8 Q. What was he wearing that you observad?
S A, He was wearing black work boots. Wa
10 advised both of them that there were marks in the area --

" shoe marks in the area., They both volunteered to show us

12 the bottow of their -- the soles of thelr boota.
13 Q. low did they do that?
. 14 Al Mr. Sumoger picked his boot up and showed
K] it to us.
16 Mr, Ybarra, rather than taking his Eoot
17 up, stoaped it on the ground to show us the track taac it
8 made .
19 q. Did it leave an iupression?
20 AL Yes, it did.
H q. After this impmessiou was left at tae
22 sceae dld you continue to remain with the Defendant anc
23 Mr., Smoger or did you depart thelr company?
4 A. We went back to the job site. At taat
5 time Captain Romero ran a "want check” on both of the
“6 subjects to -~
a BY Mi. HERRING: I'm golng to object to any-
8 thing Captain Romero did.
“ BY THE COURT: Sustained. |

DLRECT EXAMINATION CONTINUED

BY MR, FALKMAN:
qQ. Deputy Collins, did you leave any markings
-148-
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'
. 1 or did you have any other means of Ldentification as to
: z the location where the Defandant had left his boot lmpres-
i sion on the ground?
: re (No audible response.}
4 Q. I will restate the question.
£ pid you know where the Defendant left
i his boot impression in the ground?
& A. Yes. Well, they were two different cype
¢ of boots, Mr. Smoger was wearing cowboy boots and it was
10 a slick-soled boot,
LK Q. pid you ever subsequently return to the
12 location of that boot aite where that impression waa lefc?
1 A, Yes, we did.
. ¥ Q. Prior to returning to the site where that
1 boot impression was left by the Defendant's boot, did you
i3 ever make any further inquirias as to the boot prints that
W were at the scene of the burn that you had noticed earlier
18 with Captaln Romero?
19 A. Yas, I did,
20 Q. What did you do to coupare those --
2 A. We took =--
2z Q. (Continuing) -- boot prince?
2: | A. I took measurements of the boot -- of the
24 print chat was left that 1 found to be in the buxrn area.
2% Q. What was the comparison, if you recall,
% a8 to the measurements between the boots ar the burm
2 scene and the boot lmpression that the Defendant left for
2 youl
28 A, They appeared to ba the same, The measure-
30 ments were almost identical.
31 Q. How was the tread design?
32 A. It was the same patlern.
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24

23

32

31

a2

S

q. After making chis comparison, Deputy
Goliins, did you take any action or: the basis of that

comparison and the other information that you had

gathered to date?

A, Yes.
Q. And what action did you take?
A. We declded that we would travel to the

drill site and wake an arrest of My, Ybarra.

Q. Did you ever locate the Defendant at the

drill sice?

Al Ho.,

q. Where did you locate him?

A He was traveling from the drill site --
we never Jdid make it to the drill site. I don't know
how far away he was, He was probably another five or
six miles north of where we were on the north end of the

erime scene and he was traveling south from where the

drill site is suppose to be located,

q. Wuat type of vehicle was he driving?

A, He was driving a red -- a small red pickup.

Q. Was there a camper shell on the pickupT
Yes.

Y. Were there any other vehicles that were

proceeding your way?
A here was a Ford crew cab vehicle that

was ahead of Mr, Ybarra's vehicle a half a mila or so

traveling in che sawme direction.

Q. pid you stop the Defandant's vehicle?
A, Yes, 1 did.
Q. And who was at the scene of thia arrest?

What otner police officers?

A. Captaln Romero and myself.
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Q.
Depury Collins?

A,

arrest,

Q.

of his rightst

A,

Q.

A,
times.

Q.
did you proceed
Safety building

A.

aide,
Q.

A,

arrived.
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How did you prouceed to make the arrest,

We exited our vehicie. I waa armed with

a shotgun and Captain Romero was arued with a handgun,
Captain Romero told Mr. Ybarra to exit his vehicle and
lie on the ground. After he did that, we approached the

subject and Captain Komero advised hiwm that he was under

4ftar Captain Romero advised him that he

was under arrest did the Defendant say anything to you

before you couid make any further inquiries or advise him

He started to say things a8 60ou A8 he

got out of his vehicle.

What did he eay?
1 didn't do 1t. I didn't do it, Several

After making the arrest at this scene

to travel with the Defendant te the Public
in Ely, Nevadal?

Yes, I did,

Was anyone else in the wvehicle with ycu?
Sheriff Saderup was driving the vehicle.
And whera were you placed in the vehicle?

I was in the back seat.

And where was the Defendant in the vehicla?

He was in the front seat on the passenger

Who conducted the bosking of the Deferdant

at the Public Safety Building?

1 took charge of the booking once we

-{51-
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e

q. And did you continue and follow through
with the complete processing and booking procedure?

A. Yes, wa did.

Q. At the booking procedure did you have the
Defendant remove any of his clothing?

A, I removed all of his clothing from him
and collecred it as evidence,

Q. When you arrested the Defendant at the
scene -- I am backing up a little bit -~ was he wearing
whatr appeared to you to be the same palr of boots as
those he was wearing when he made the impression in the
dirc?

A. Yes, he wasa.

q. Was the Defendant wearing the same pair
of boots when you booked him at the Public Safety Bullding

and can you answer that queation?

AL Yes, he was.
qQ And did you removae those boots from him?
A. Yas, I did.
Q. Did you place those boots into evidence?
A. Yes, I did.
BY MR, FALRMAN;: Your Honor, may 1 approach

the Clerk and the witnesa?
BY THE COURT: Yes. You may,

BY MR. FAIRMAN: Thank you,

DIRECT EXAMINATION CORTINUED

BY MK, PFAIRMAN:

Q. Deputy Colline, I am handing you what
has been marked as State's Exhibitr 10-A for identification
and what has been marked as State's Exhibit B for identifi-

-152-
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!;N 1 cation. Would you please examine those two exhibite?
. 2 You can take them out.
’ (Whereupon the witness exmsnined the exhibits.)
4
5 Q. Have you examined the boots, Deputy
6 Collins?
7 AL Yeasa,
8 Q. Are those the boots that you removed from
9 the Defendant at the Public Safety Building during btook-
10 ing procedures?
11 A. Yes, they are,
12 Q. Are those the same boots, Daputy Collins,
13 that you observed that the Defendant was wearing at the
. 14 scene earller that day?
15 A. Yes, they are,
16 Q. Does tha tread design on those boots
17 appear to martch the tread design rhat you saw at the burn
- 18 scene as well as the foot impression that the Defencant
19 laft at the scene?
20 A. Yea.
21 BY MR, HERRING: I'm going to object to that
22 a8 leading and ask that the answer be stricken,
23 wWoe have had about twenty minutes of leading
24 questions and I have bit my tongue long enough, This
25 is extremely useless.
26 BY THE COURT: Alright., Restate the question.
a7 BY MR. FALRMAN: Certainly, Your Honor.
23
23 DIRECT EXAMINATION CONTINUED
30 ;
BY MR. FAIRMAN: :
31
32 Q. Deputy Collins, did you see those bcots
=153~
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1 on the Defendant at any other time during that day!
z A, Yes.
3 Q. Could you please tell the Court where
i . 4 and when?
o g A, At the crime scens.
= 6 1 firat contacted the subject again when
7 he made the foot impression on the ground, again during
I the arrest, and when I removed them from him at tha
o Public Safety Building in the booking process.
‘ 10 Q. Would you please advise the Jury and
11 Court as to whether or not the tread design oo thone
12 boots appeared to have any aimilarity at all with those
15 prints that you observed at the scena?
. 14 A. The boots were very similar in impresaion
. 15 and in size, measurement-wise, to the impression that we
16 had located at the burm site,
17 Q. Since these boots have been in your posses-
. 18 sion have you noticed any changes or alteratlons in the
19 boors?
20 AL Yes. 1 thiak on the right boot it appears
21 that there are sume scrape marks on the toe and top of
22 the boot here (indlcating) that weren't there when 1 re-
23 woved the boots.
24 BY THE COURT: which number exhibit is that?
25 BY OFFICER COLLINS; 10-4.
26 BY THE COURT: 106-A. Thank you.
. 27 BY OFFICER COLLINS: The left boot &galn
! 28 has & scrape mark on the top of the boot just below tle
29 laces and it’s 10-B.
30 BY THE COQURT: Thank you.
3
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DIRECT EXAMINATION CONTINUED

BY MR. FAIRMAN:

Q. Deputy Collina, do you know if these
boots were ever sent to any labs to be analyzed?

AL Yes. I sent them toc the State Lab in
Reno.

Q. And did you receive those boots back
from the lab?

A, Yes,

Q. And have these boote bsen in your con-
tinuous carxe, custody and control since you have takan
them into custedy?

A. Yes.

BY MR, FAIRMAN: Your Honor, at this tima I
would move for the admisaion of State's Exhibic 10-A and
State's Exhibit 10-B, the boots that were taken from the
Defendant during the booking procedurss,

BY MR. McGUIRE: We have no objecrion, Your
Honor.

BY ThE COURT: Exhibits 10-A and 10-B are
both admitted without objection.

You can hand those to the Clerk, Deputy Collins.

DIRECT EXAMINATION CONTINUED

BY MR, FATRMAN:

Q. Depucy Colline, you stated earlisr that
you removed all the clothing from the Defendant during
the booking procedures; is that correct?

A, Yes,

Q. Did you observe the lefendant's physique

=155~

Page 167

of 280

ey



Case 32&0-CV-00233-GMN-VPC Document 120-2777456 Filed 06/23/05

21
22
23
24

25

27

28

31

32

et ez

after you had removed nis clothing?
A. Yes, I did.
Did you notice if he had any injuries

or scars?

Al Several marks on his body.
Q. Would you please describe theae marks?
A, They appeared to be fresh markings, nct

a bruise. They weren't a black and blue wark. The marks
ware red In color, like a fresh mark on a bedy, what

could be caused by -- not such as a brulse but a mark of

some IOre,

Q. Where were these marks located?

A te had some on his back onm the lower part
of his back, I believe there was one on the inside of
his right arm on the underside of the arm, And thers was,
I think, three or four marks across his chest on the right
hand side of his chest.

q. I didn't hear you. Were these marks
bleck and blue?

A No. No. They were red, Thzy appeared
to be fresh marks.

Q. While during the booklup procedures,
Deputy Collins, did you have the Defendant give you any

pieces of physical evidence frem his body?

A, There was the blood sample that was
taken.

Q. Was that at the Public Safety Building?

A, I believe it was, yes.

Q. Did you take any other physical evidence

that you recall from the Defendant?

A, Yes, we did.

We removed -- I had his fingernails
-156-
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T

clipped and gcraped and 1 did a combing of the subject's

2 publc area for pubic hairs.
, 3 q. After you completed the booking proceduras
;}‘. : 4 what did yoa do with the Defendant?
5 A. 1 took him to the hospital, to the local
6 hoepital, William Bee Ririe Hospital, and had him
7 examined by a doctor.
8 . Q. When you booked the Defendant was hea
9 wearing # shirt?
10 A, Yesa, he was.
11 Q. What type of shirt?
12 AL It's a short-sleaved, green and white
13 swear shirt with the number twelve on the front and hack
. 14 of i,
15 . Did you place that shirt into evidence?
16 A, Yas, I did.
17 Q. What sort of pants was he waaring while
¢ '_ 18 booking?
: 19 A, Levie~type pants.
20 Q. Did you receive from the Defendant during
, 21 the booking procedures any cther personal items from hia
‘ 22 pockets or that was on his person?
f_ 23 A, Thera was some personal property. I
24 believe there was a Bic-type clgarecrte lightaer.
25 qQ. pid you place that into avidence, Deaputy
. 26 Colline?
: / 27 A. Yes, I did.
1 28 BY MR, FALRMAN: Your Honor, I have no
29 further queations of Daputy Collinsé at this time.
30 BY THE COURT: Cross-Examination, Mr, M:Guire?
2 3t BY MR, McGUIRE: Thank you, Your Honor.
% =157-
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it '
o i CROSS-EXAMINATLON
,, 2
: 5| BY MR. McGULRE:
4| Q. Daputy %ollins, I belleve you testifind
t 5 that when you first wet Mr, Ybarra and Mr. Smogar he
8 gave you an account of being informed of the girl beling
7 out there and going and looking for her where he was
8 told she would be; is that correct?
§ A, Yes.
10 Q. During that account he told you that his
‘ n efforts to locate the girl wera unsuccessful; didn't he?
l 12 A. Yes.
3 Q. And he told you that he had driven back
W and forth several times trying to find hary didn't he?
15 A. Yes, he did.
W 16 G. And didn't he also tell you when his
_’. ' 7 efforts were unsuccessful he belleved that the story he
8 had been cold was & hoax?
i:‘,'{ : 19 A. Yea,
20 Q. Now, when Mr. Ybarra and Mr. Smoger
) 2 arrived at the roadblock the road was already blocked
5 22 off; was it not?
“ 23 A. As much aa poseible. The road is a lictle
o bit wider than the patrol cax; however, there was a
25 ribbon that had buwen run across the roadway just from
26 | the patrol car,
2 Q. And that would have been a marked patrol
8 car?
2 A, Yes, it was,
30 Q. And it would have had police lights oun
3 the top of it; wouldn't ic?
s A. Yes.
E 158+
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1 Q. Were there othar marked patrol cars in
2 that vicinicy?
3 A. Not then, no.
4 | Q. And yourself and Deputy Romero were
5 there, were you not, neax the patvol car?
_ 6 A. You mean initially when L first made
e 7 contact with him?
a Q. Yes.
9 Q. No. Mr, Romerc was south of the -- down
10 the roadway maybe five hundred feet or so.
1 A. 1 see.
12 But you were thers by the car?
13 A. Yes. I went out to the car, yes,
." 14 Q. And you were in uniform; were you not?
15 A, No, I wasn't.
, 16 Q. 1 see.
c 17 Were you wearing a gun?
I 18 A. Yes, I was.
e 19 Q. and it would hava been obvious to anyone .
26 driving up to this car acroas the road that somsthing
i 21 unusual was going on; wouldn'e it?
¢ 22 A, Yes.
2 Q. When you stopped Mr, Ybarra to arrast
24 him later that day I believe you have testified that you
28 were armed?
2 ' Yas, I was.
/ @ Q. And you were carrying & plstol; is that
1' 2 correct?
29 A. No. I had a shotgun,
30 Q. A shotgun.
i 31 and Officer Romero was alsc armed; wasn't
£ 32 he?
- ' -159-
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correct?

Al
got out,
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Al

Q.

correct?
A.
9.
ton, Qrepon;
A,
Q.
didu'c ie?

A,

Q.

A.

Q.
you?

A,

Q.
there; do you!?

Al

Yes,

Yes,

You stated that Mr.
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Yes, he was.

And were both of your weapons visible

a8 your approached Mr, Ybarra?

they were,

And they were actually drawn; is that

A3 soon a8 we stopped our vehicle and

yes they were,

Nic¢ you have your overhead lights on?

I think Mr., Rowerc turned them on

shortly before we got to the vehicle, before we met,
You have indicated thar Mr, Ybarra talked

while you aund Sheriff Saderup drove him to Ely; is that

e mentioned some thirgs,

ile told you that he had a wife in Silver~

didn't he?

1 believe he did,

And he said he would never see her again;

Yes. That's basically what he said, yes.

He had some fwar that he wight not see her again,

Ybarra had some

marks on his body when you examined him at the jall.

You did not know what caused those marks; 4id you?

No, I domn'ct,

You did not know how cthey got thare; do

No, I don't.

You do not know how long they had been

No, I couldn't say how long.
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y Q. Can you tell us what timae the blood
2 sample was taken?
3 A, It was ahortly after the booking. I1'm
. 4 not exactly sure of tha time. I would guess somewhare
5 around 3:00 and 4:00 that afterncon. I'm not exactly
5 sure.
7 BY MR, McGUIRE: I have no further queations
8 at this time.
9 BY TUE COURT: Redirect, Mr., Fairman?
0 BY MR. FAIRMAN: Jusc one briefly, Your
11 Honor.
12
13 REDIRECT EXAMINATION
. b BY MR, FATRMAN:
15
16 Q. pefense counsel indicated to you that the
17 Defendant had said that he had & wife in Silvertonm, Jregon,
: 18 that he would never see agalu. Was this in response to a
:i’ ) 19 quastion by anyone in the vehicle?
0 ¢ A, There was some things asked, but most of
21 the comments that were made from Mr. Ybarra were just
i 22 comments. They weren't in response to any type of ques-
; ) ) 23 tioning, 8o to speak. I mean, he was Just --
24 Q. You mean he was just blurting things out
? 25 to you randomlyl
: 26 A. Well, there were several statements chat
: ; 27 were made that were spontanecus-type statemants,
‘ ﬁ 28 I was in the back waat of the car and we
é 29 were traveling on a dirt road, I didn't quite get that
30 much of what he was saying. He said several thingsa. Ha
f 3 mumbled. Some things I could pick up and some things 1
32 couldn't,
~l61~
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BY k., FALRMAN: I have no further questlions

of Deputy Collins, Your Henor .,
Y THE COURT: Recross, Mr. McGuire?

BY MR, McGUIRE: Thank you, Your Honor.

KECROSS-EXAMINAT [ON

BY MR, McGUIRL:

Q. Deputy Colling, dr. Ybarra was sort of

rambling on; wasn't he?

A, Well, no, not rawbling.
G. He was mumbling; wasn't hel
A, At tiwes he was munbling. Then again

it was hot and the air couditioner was on in the patrol
car andé I coulun't hear what he was saylng or make cut

what he wuas saying.

3% MK, FALRMAN: Just one, Your Howor, 1f 1
way as far as things brought up by counsel,

BY THE COULRT: slright.

REDIRECT EXAMINATIGH CONTINUED

BY MR, FAIRMAN:

qQ. Did you indicate ne was mumbling because
you couldn't hear him or becauas of the air conditioner?

A, While he was saying things, he'd turn
to the window and then he'd turn back and look down,
Being in the position I was in in the car, I couldn't
pick up exactly wnat he said avery time he sald it,

8Y MR, FAIRMAN: Thank you.
BY THE COURT: Mr., McGuire?
BY MR, McGUIRE: Nothing further at this

~162~
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1 cime, Your lonor.
2 BY THE COURT: Alright, Will Deputy Collina

3: be held subject to recall later in tha case?

; 4 BY MR. McGUIRE: Yes, Your Honor.
S 5 BY MK. FALRMAN: Yes, Your Honor.
6 BY THE COURT: We will excuse you at this

7 time, Mr. Coilins. We will have you back later for

8 recall.
g BY OFFLCER COLLINS: Ckay.
10
(Whereupon the wicness was excused subject
11 to recall.)
12
13 BY THE COURT: At this point I understand
,4; there is some evidence [oO be marked.
'15 BY #k. JOHNSTON: That is correct, Your
) 16 lionor.
7 BY Tt COURT: Alright. So we will take &
' 18; recess at this tlue.

19 ; Ladies and gentlemen, this meruiong the County
zo‘g Cosmissiouers are using thelr chambers acroas the hall.
21 S5¢, we will ask you to please go down stalrs to the Jury-

‘ 22 room, whien is in the basement of the building. Of course,
23 the elevator in the back of the building will take you up
24 and down and the refreshments arée down there available,

‘ 25 | the coffee and doughnuts.
26 | We will be in recess for a short period of clme

// 27 until the items of evidence are marked.
' 28 Now, ladies and gentlemen, during your recess

S 29 do not converse among yourselves or with anyone e&lse on
30 anything counected with this trial; do not read, watch,
3 or listen to any report of or commentary on the trisl,

. 32 or of any person connected with the trial, by wedia, in-
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1 cluding, of course, radio, television, and newspapers,

£ 2 without limitation; and do not form or eéxpreses any opinion

3 on any subjuct connected with the case until it 1is finally

i ' a submitted to you.

5 We will be in recess for abour ten minutes.

(wWhereupon Court recessed at the hour of 10:30
7 a.m, for the lunch racess.)

30
3

@ 32
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1 (Whereupon Court reconvenad at the hour of
1:05 p.m, in the above matter.)

3 (OUT OF THE PRESENCE OF THE JURY)

BY THE COURT: Gentlemen, I understand that

there is a matter Lo come befeore tne Court outside the

7 presence of che Jury; is that correct?
8 The State haw some matter they want to presant,
9 BY MR, JOHHSTON: Well, we have a propesed
10 Exhibit Nuwber 36, Your Houor.
» BY THE COURT: Alright.
12 BY MR, JOANSTON: I believe the defense aas
11 an objection to it.
14 BY Thk COURT: Is thie & legal objection or
" 15 do you want evidence presented by way of offered prosf?
16 BY MR. McGUIRE: This is a legal objection,
?: 17 Your Homor.
;;_ 18 We are referring to the photograph.
7 19 BY THE COURT: Can I seu che exhibit, plaase?
: 20 BY MR. McGUIRE: Mr. Johmston, do you know
21 the slize of that photograph?
?é ‘ 22 BY MR. JOHNSTORN: No, I don't., We could
; 23 measure ic, i
24 BY MR, McGUIRE: Wwhy dou't we do that? ;
i‘ 25 BY THE COURT: why don't we measure it? ;
§ 26 Do you have a ruler? We will get & ruler and
. 27 measure it.
_ i 28 Miss Clerk, will you measure that?
;L 23 BY THE CLERK: It is twelve and a half by
32 slxceen and a half,
. 34 BY THE COQURT: It's twelve and a half by
; 32 aixteen and a half,
%. . ~165-
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‘%-' 1 May I have the photograph back?

- 2 BY MR. McGUIRE: I would like to ask tha

- 3 Court also at this time to measura EZxhibits 3, &4, and
4 5.
5 BY THE CLERK: Exhibit 3, Your Honor, is

6 eight by nine,
7 BY MR. HERRING: Excuse me, Migs Clerk,

8 Is the photograph itself eight by nine?

9 BY THE CLERK: It's the cardboard.

10 BY THE COURT: It has to be the cardboarc,

1 BY Mk, McGUIRE: We would like the photograph
12 measured.

13 BY THE CLERK: It's four and a half laches

14 by three and a half inches.

15 BY THE COURT: Do yuu want to be heard, Mr.

1 18 McGuire?

17 BY MR. McGUIRE: Yes. Thank you, Your Houor,
Vél . 18 Your lHionor, several poiute, Our objection to
f;' 19 this photograph again is that it's unduly inflammatory.
2 it is a colored photo of the victim, Nancy Griffith,
B 21 that was taken at the autopsy. It does not show haer
: 22 | in the original condition in which she was left in the
2 incident. It shows her after several surgical iaocisiona,
24 which make tne photograph that much more gruesome and
; 25 grim,
26 Your Honor, I am Iinformed that the relavance
_/ : 2 of that photograph 1s to permir the doctor, the patholo-
i ' 8 glat, to ldentify Mise Griffith, Your Honor, we will
. 2 stipulate that the autopsy was performed on Miss

0 Griffich.

: H Furchermore, 1 aw advised that the doctor will
EA ¥ testify that the body was identified to him as Miss
- -156-
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1 Griffith, as he testified at the Preliminary Hearing.
2 Furthermore, we would have no objection to his
) a viewing the photograph simply himsaelf and without it
é: . 4 being admitted as an exhibit or displayed to the Jury
5 and, in fact, identify Hancy Griffith. Your Honor, it
[3 ig relevanc. It is simply not required to be admicted
. 7 for the purpose of relevancy.
' & 1 would also note, Your Houor, that this photo-
9 graph 1s unusual in comparison to Lhe others that have
10 been disputed in that it is much larger than they are --
. n the photograph of the trailer where Robert Ybarra lived
: 12 and the photograph of his pickup truck, For those pur=-
13 poses the State found that a photograph about four and a
. W half by three and a half inches sufficed. But when they
' 15 come to the photograph of Nancy Griffith's burned body
o 16 at the autopay setting, nere we are confronted with a
ZH 17 twelve and a half by sixteen and a half inch photograph.
¥A7 18 Your Homor, % would submit that this photograph
i& - 19 has no purpose for relevancy other Lhan to inflams the
20 Jury. we would object to it on that basis.
2 Furthermore, I would suggest that with the
: _ 22 stipulation cthat we are prepared to make that the purpose
f;' 23 of identifying Nancy Griffith can be adequately performed.
24 BY THE COURT: Rewponse, Mr. Johnaton?
;: 25 BY MR. JOHNSTON: Your Honor, the photograph
! 2 chat has been marked as Exhibit 36 for idencification is
/ 21 a photograph that was taken at the autopay, vhich was
) 28 parformed in Salt Lake City by the Medical Examiner's
.? 28 Office and specifically Dr. hichard Zauder.
30 Your Honor, I am in a quandry as to what to do
;: 31 here, We have a victim who died as a result of burning.
é 32 The defense wants to continually etand by the fact that
E -167-
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e

1 thelr clienc is nmot guilty, which means we have to prove

2 every element of the offense. Certainly tha Jury has a

3 right to see the victim.

Also, Your Honor, the doctor would be unable To
5 restify probably by any other photegraph as to who this

& person was because 1 think, as his testimony will ahow,

T he identifies the body net by aeeing the face of the

& victinm but by the burns, the character and nature of the
9 way they are on the body. 1t is important for him to be
10 able ro see the legs. He will tescify, as he has, as you
1 noticed in the Preliminary Hearing Transcript, what that
12 weans, the way the burns are on the body. I do not ses

13 any way to get around it.

u 4 is o the slze of it, certainly we made & nice
. 15 enlargement, It is more convenient for the doctor. It 1@
P 18 easler for hiw to testify from and to be able to hold and

1 point to things for the Jury.
v 18 Your Homor, the alternative was o make a two by

19 cwo slide and project that on the wall, He could have

20 restified from that. That would Lave been amaller than

21 any other pictures in these proceedings and would have

P 22 pcill given him the ability to point to it and show things

23 te the Jury.

24 Your Hopnar, if the sige is the only thing that
25 creates the problem we can go back and use a smaller copy
{ 26 of Lt. That is avallable, oo,
? /' 27 Alternatively, another thing that is possible Lf
‘ 28 there is a conviction and we have a hearing on the first
. 29 degree murder in the penalty phase in this case we could
30 bring the plcture forward at that time inasmuch as ona
H of the elements that we have alleged in our natice of in~
32 cent to seek the penalty and that is the naturs and the
~168-
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‘4’ ’ (| sruesoueuness ot the crime.
3 I will submit the wmatter, Your Homor,
1 3Y THE COURT: Mr. McGuire, anything elese?
S B BY MR. MeGUIRE: The sise does not really !
5 create a problem, I would suggest that ir illustratqes ;
5 a pattern, It would have been much wore convenient per-
2 haps to have had a twelve and a half by sixteen and a ’
k 3 half photograph of cthe trallex or & twelve and a half 1
) by sixteen end a half of the truck. There were not #ny %
19 blow ups of the traller or the truck, but we see an &n- %
1 larged photo of this gruesome body here and I would sug- ‘
12 gest there 1s u pattern there, an attempt to emphasize at
4 13 this stage of the proceedings the gryesomeness of the
14 body and I canpob see any purpose in it other than tO per-
) 13 haps inflawe the Jury,
5 Your Honor, Dr. Sander has observed Nancy Griffirch
17 during the esawination, He mede a report and ha has testi-
13 fied. He can certainly tesctify aguin, as he testifled ba-
19 fore, to refresh his memory a8 to aay of the facts that he
{f 20 needs Lo,
;* . 24 I would supgest thar we are in a position where
2? P the prejudicial effect of that phoctograph far outwelghs
fa\ 2:;i any relevance it has and It certainly is not necessary for ;
24 identification. I
2 BY THE COURT: Well, 1 co not really know, !
26 And it is premature to rule on that photograph. I would
s v like to hear an offer of proof incorporated into the testi~
i 28 wony of the doctor. The reaaon for that is that the
29 photograph shows two different sidas of the body and there
30 is an opening address that I heard from the defense coun«
! 3 gel that not pguilty with respect to the other offenses
. 3% and particularly the one that alleges force. I notice
169~
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1 that the injury is not portrayed, the injuries that I
2 think may be a material srea, I do not know whether
3 it is or not, You all know much more about it than I
,‘ 4 do because I haven't the time into this case as you have.
5 When 1 examine State's Exhibit Number 3 1 sea
6 portrayed what appears to be the right hand side of the
7 body, which does not incorporacte io it the inmjury, the
8 large gash injury, which did not bleed, which is con-
9 talned apparently on the other saide of the body,
10 Now, [ would like to hear what the doctor has
i to say about it, I would also like to see if there's &
12 smaller photograph of iv. If the District Attorney has
“ ' 13 a considerable size to Exhibit 3 aund the doctor can use
. 14 that as readily, I would prefer to use & amallaer photo-
15 graph, And I do not know that I am going to admit that
‘@ 18 photograph yet. I want to hear wnat he has to say in
- 17 terms of what this weans in relaticnshlp te the pataoloegi-
?;’ 8 cal examination and the injuries recelved. Then and only
L 9 then will I be able to intelligeatly rule on this parti-
N ey cular item.
if 2 So, I'w going to have ©o reserve judgment on it
Sf 22 uncil I heard that., I think it {s premature at this point
;1 23 for me to rule on that, I will slwply rake it undex
é: 24 advisewent and ask you to present the testimony of the
g “5 pathologist in conjunction with the photograph and out of
: <6 Court offer of proof without the presence of the Jury,
/  7 That is where we are at,
R % BY MR. JUHWSTON: Fiue. For purposes of thia
f = hearing, Your ulonox, could we just use that photograph
= right now?
4 &) BY TwE COURT; Certainly. For the purpuse of
;' 32 this hearing. [t is marked Exhibit 3b. 1 am not admitting
R ~179-
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e -
1 Exhiblt 36 at this time,
2 BY MR, JOHNSTON: Alright, Your Honor.
3 The State would call Dr, Richard Sander,
. 4 BY THE COURT: Well, I'd batter call the Jury
. 5 back in befure the Scate calls anybody elae,
6 |l BY MR, JOHNSTON: Well, Your Honor ==
. BY TUE COUKT: Is he hera?
8l BY MR. JOHNSTON; Yes,
9 4Y Thk COURT: I thought we were talking
10 about doing this toworrow. 1 did not knew he was avall-
14 able,
12 8Y MK. JOHNSTON: Also, could we waive going
13 into all of Lls credentlals and training?
14 BY THE COURT: His qualifications?
N 15 BY MR, JOHNSTON: In order to get to the sub=-
16 stance?
17 BY MR, McGUIRE: That will be fine, Your
BN 18 Honor,
‘ 19 BY Tl GOURT: We will stipulate that he is
20 a forensic pathologisc.
21 BY MKR. HERRING: I do rot know if he 1is
22 torensic,
ﬁ; 23 BY THE COURT: Just simpiy a pathologisc?
24 BY MR. JOHNSTONM: For the purposes of this
%, 25 hearing.
¢ 26 0Of course, when the Jury comes back we will go
/f 27 into that in much more detall,
‘ ‘f 28
- ‘ 29 (WITNESS SWORN)
30 DR. RICHARD A. SANDER
. M having been first duly sworn tec testify to the truth, the
= 32 whole truth, and nothing but the truth, testified on his
i «171«
i
R
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5 oath as follows:

DIRECT EXAMINATION

- *{ BY MR, JOHNSTOW:

6 Q. Would you please state your name and
r ‘ spell it for the record?
3 A. Richard A. Sander, Last name ia
9 S-a-n-d-e-r, [
10 q. Whera do you reside, sir?
1 Al Currently in San Francilsco.
_5. : 12 Q. What is the nature of your employment?

13 A, Currently I'm working as a Madical
14 Officer for the Southern Pacific Transportation Company.

l 13 Q. Are you trained, sir, In the ares of

15 pathology?

17 A, I am.
i3 Q. Do you have any special certificates or
13 degrees in this area?
23 A, 1 do,
21 Q. Are you a forensic pathologist?
i 22 Al Tesd,
?:7 23 Q. And cerrified as suacht
24 A, Yes.
25 8Y THE COURT: Defense counsel will agrae
235 thnat the docctor ia a qualified forensic pathologlst and
/ 27 an expert in that areal
: 23 BY MR. McGUIRE: Yes, we will, Your Homeor,
23 BY THE COURT: Let the record so reflect the
3 Court accapts Lhe axpert,
31
32

-172~
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1%
5
1 1 DIRECT EXAMINATION CONTINUED
“‘ 2 BY MR, JOHNSTON:
i . 3
iﬁ T 4 Q. Dr, Sander, do you recall performing an
if 5 autopsy on the 30th of September, 1979, on a female
j 6 i1dentified to you as Nancy Griffith?
7 A, L diq,
o 8 Q. And where did that autopsey occur?
K 9 A in Salt Lake City.
10 BY MR. JOHNSTON: Your Honor, wmay I approach
I the witness?
12 BY THE COURT: You certainly may.
o 13
14 DIRECT EXAMINATION CONTINUED
' . 15
" BY MR. JOHNSTON:
17 Q. 1 would like to hand you what has baen
:‘ 8 marked as State's Exhibit 36 and ask you to examine it,
:; ) ) 19 please. .
P 0
i » (Whereupon the witness examined the axhibiz,)
(« 22 Q. Do you recognlize the person in that photo-
_;:- Cz3 grapn?
4 A, Yas.
L 5 Q. Doas that person appear to be the same
) 26 one that you performed the autopsy on, on the 30cth of
/' 7 September, 19797
! 28 A. Yes.
H 29 Q. 1s there any identifiable wark or any-
30 thing unusual about that particular autopsy that cauases
31 you to be able to recall it or to recognizs thac photo-
.- 32 graph?
- -173
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I
f§ 1 A, Yes. There are & number of things that
i;- o correspond to my description in the autopsy protocol and
fa 4 1 do remewber vaguely Che appearanca of the case,
; . + qQ. Could you please relate the things that
ivi 5 bring that to your recollection?
& A, The lower leg areas are somewhat spared

s H of burning, whereas the rest of the body 1s pretty well
ﬁ,f ' & purned, which is {n my description and in the photo,

9 The chest area anterlorly on the front

10 has & surgical incision that's very unique. It is in the

11 form of a square. It goes around the body in the front.

This is to relleve the pressure and things caused by the

13 burn process and is done surglecally rLor that purpose,
. 14| It ie here in evidence and it is consistent with what I
1% have described.
1€ Alsc her general size and her weight,
LG the heavineas, are consistent.
;;” 18 Q. Doctor, in performing your autopsy did
£ . 19 you examine the external and the internal surface of that
20 individual? ’
&z A. I did.
i; ) 22 Q. and did vou find any significant cuts or
g 2 lesions on that body?
E 2 A, Other than the burus and the surgicel
; 2 wounds I didn't find anything of any significance that
. 2 1 can remember.
K a Q. Doctor, would you axamine the left
! 28 shoulder in the photograph?
2 A, Yes, I see the left shoulder.
30 qQ. Could you describa that shouldar, pleasa?
'3 3 A. I really couldn't from this photograph.
; %2 Q. Your autopsy makes no referencae to any-

‘ ‘ -174~
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b v

TR

taing unusudl about the left shoulder?

P o A Wot that I can seee¢ in the autopsy
8 4 Teport.
B !
" 4 BY MR. JOHNSTON: I think that is adequate,
o 5 Your Honor,
6 BY THE COURT: Cross-Examination?
v BY MR. McGULRE: Thank you, Your Honor.
&
o CROSS-EXAMINATION
w BY MR. McGUIRE:
11
1 Q. Dr. Sander, in the couree of that autopsy
P
‘(] . you would have examined the left shoulder, would you not,
i 1 in your external examination?
B " A, Yes.
LA . ‘ Q. And 1if there was anything unusual or of

1€ |
| significance you would have noted it in the autopsy proto=-

col; would you not?

18
] 15 A. It would depend.
ﬁ}; 2 Q. You were aware thabt you ware axaminiag &
e ) 21 body in a homiclde case; were you noti
j 22 A, Yas, probably,
23 Q. And Lf you had found anything that looked
24 like a wound or a aignificaat cut you would have noted
25 that; wouldn'c you?
26 A, If I could have seen it I would havse.
; 27 Q. Right. 1If you would have seen a wound
( ] 26 there you would have,
29 A, In other words, a wound might have baen
ap there that I didn't see because of burning,
; 3t Q. Certainly. So, you really cannot tell if
1 . 32 there was any wound there or not from your examination?
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e :
1 A. An obvious wound I probably couldn't
a “ tell becauwse of the burning.
3 Q. From your report and from your recol- i
4 lection of the examination can you teatify to the |
5 trauwna that this person suffered without that photo-
53 graph?
f: A, Oh, yes.
3 Q. Can you testify to the examination
9 that you made of this person without that photograph?
12 A, I could, yes.
1t BY MR. McGUIRE: No other questions.
o 12 BY THE COURT: Mz, Johnston? F
v ' 13 BY MR. JOHNSTON: Juast one, Your Homor, E
. ¢ We would ask 1f we can obtaln the smaller ‘
13 photograph, which may be clearer than this one, and i
" 16 ask the doctor to examine the lefr shoulder in that?
?; 17 BY THE COURT: I am not eure that we are
éjf 18 all talking about the same areas as near as I have re-
{é- 19 ferred te or think that we have discussed in the Court. -
20 Perhaps I have migunderstood the testimony that has
. 21 been presenced hefore the Court.
& 22 It is clear these things I was referring to

23 were all of the body and the shoulder, Perhaps I did

ey

24 not clearly understand what has been testified to.
"
£ 25 1f you have another photograph and you want
% % to offer that in the offer of preof you wmay do so,
/ o BY MR. HERRING: Possibly we can ask
L [
4 . 2 hin additional questions, Maybe it would assist the
¥ 2 Court.

d0 BY THE COURT: 1f you would because it
B &L sounds like you are talking about two different things.
o 32
Z -176-
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CROSS-EXAMINATION CONTINUED

5 BY MR. McGUIRE:

- 3

i 4 qQ. Dr. Sander, would you need that photo-

; 5 graph to tescify of any examination you made of the vagina

& in the victim?

7 A, No. It wouldn't show enything about the
) 8 vagina.

g | Q. Thank you.

10 BY THE COURT: Anything furcher?

1| BY MR, JOHNSTON: Could I he excused for a

12 minute to see about the other photo?

13 BY THE COURT: Do you want to offer that as
o well?
‘15 BY MH. JOHNSTON: Yesa, Your Honor.
] 16 | BY THE COURT: And show it to the doctor,
;f; : 17‘ Alright.
- 18 Maybe we can rake & five minute recess and come

R 19 | back. Take some time to get ready. We will be in recess

20 for five uwinutes.

22 (Whereupon Court recessed at the hour of 1:28
p.m. in the above matter.}
23

24

25

e a e T am eme

27
29
31

32

. -177-
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1 (Whereupon Court reconvened at the hour of
5 1133 p.m. in the above matter.)
3 BY THE COURT, Mr, Jotmaton, do you want to
B 4 proceed then? Ia this another photographt
5‘ BY MR. JOHKNSTON: Yas, Your Honor.
& ? May I approach the witneea?
- 71 BY THE COURT: Certatnly.
L 8 ? There is auother photogreph to be used now?
8 ; BY MR, JOHRSTON: Yea. Does the Court need
0 1 another number on 1it?
B | BY THE COURT: Yes, It should have an addi-
; 12 tional number on it,
{ﬁ ‘ 3 BY MR. JOHNSTON: 1t is the same as 36 only
o o 4 it is smaller.
15 | BY THE COURT: it is 3J6-A,
: 6 | BY MR. JOHNSTON: That will be fine,
17k
8 REDIRECT EXAMINATION
19 | .
w0 | BY MR, JOHNSTON:
i 2 Q. Doctor, I would like to hand you what
?J 22 has been marked as State's Exhibic 36-A, Pleasa examine
23 ic.
: - &40
E s | {Whereupon the witness examiped the exhibit.)
3 6 qQ. Do you recognize the subject matter of
7 o that exhibit?
r 8 A. 1 do.
; “9 qQ. Now, 1 would like to direct your aiten-
a0 tion to the person that is im that photograph, to the
S left shoulder, and ask you to examine that,
; 2 A. Well, in addition to the gauze tha: was
o ~178-
.
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—_— e
1 wrapped around both arms and tha upper chest area, there
2 seems to be something dark colored in that area, but [
3 really cannot diascern 1f it's a suture, laceration, ox
v 4 what it would be. It's hard to tell from the photo.
5 Q. Now, did you examine this body for any
6 kind of trauma?
7 A, Do you mean internally orx externally?
J B Q. Externally,
9 A. Yes. I did a general examination to
10 show the body -- 1 mean to characterize the body, I
e 11 ahould say.
_? 12 Q. Now, is there anything in that photo-
£ 13 graph that indicates any trauma on the external sida?
L1 A. Just the burning procesa.
) 15 I would like to change the anawar to one
i 16 of my questions previously. There i¢ something that has
17 really occurred to me.
. BT BY MR. HERRING: I would really appreclate
{ 19 it if you would speak up, Doctor. Since you are talking
20 to Mr., Jonmstoan I cannot really hear you,
21 BY DR. SANDER: I would like to change my
22 answer to a previous question that vas aaked me by you.
;{ 23 May I?
;: 24 BY THE COURT: Certainly. You are under oath
i. 25 and if you want to correct it now is the best time,
k 26 BY DR. SANDER: The question was asked tc me
/' 7 does any autopay protocol essentially reflecr everything
{ 28 I could reflect from the photograph., I was thinking may-
?l 29 be a littia differencly that I might add. My autopay
. 30 protocol conversation is everycthing here, but there is
ft 31 additional information on this photograph that I de nct
i 32 have in my autopsy protocol,
-179-
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_; 1 Does that better anawer your question?
%‘ 2 BY MR. HERRING ;: I think the question was:
) 3 Can you testlfy from your autopsy protocol without hav-
4 ing to rely upon the photograph?
5 BY DR. SANDER: Yes, And I could do that.
€
7 REDIRECT EXAMINATION CONTINUED
[
. BY MR, JOHNSTON:
10 Q. Now, Doctor, you have indicated that there
1 are some things that the photograph does for you that the
12 report does not, Could you share those with us, pleane?
- 13 A, Yes, It is part of my previous testimony
W 14 in the Preliminary Exam that occurred to me. There are
15 certain marks in the junction between the burned area and
16 the intact area of skin in the leg which have characterisa-
17 tics, These characteristica are that of a flow-type

18 material, a liquid, that has burned tha body which could

R 19 not be reflacted in my report., I didn't cover that detail
20 in my reporc, That would be on the photograph and not in
! . 21 the raport.
- 22 BY MR, McGUIRE: But it ie also in your
" 23 Preliminary Hearing testimony; is it not, Doctor?
2 | BY DR, SANDER: It is thare, yes.
. s |
3 2 REDIRECT EXAMINATION CONTINUED
/ & BY MR. JOHNSTON,
28
29 Q. Doctor, on the right leg and the thigh
30 area there is a dark spot, whut would thet be?
31 A. There is one around the knee and thare
32 is one in tha thigh area both, which are you referring to?

-150-
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) Q. In the thigh area zbove the knee,
A, There's a dark spet which appears to

be soot. I'm not certaln whac that could be from the

photograph.

i#
F§

BY MR, JOLHNSTON: No further questions,

Your Honor.
- 8Y THE COURT: Mr. McGuire, do you have

& any questions?

4 BY MR, McGUIRE: No questions, Your Homor.
10 BY THE COURT: 1 have a question, teo, I
14 want to ask the Doctor, ;
0 Docror, could you as well use the small photo- ;
13 graph as the large one and {lluatrate whatever you want |
14 to illustrate?
. - 15 BY DR. SANDER: I like the small one bettaer.

3?“ 16 It's wore clesar to me.

;? ' 1 BY THE COURT; It 18 clearsr to yod and 4

T; 18 becter photograph than the large one?
19 BY DR, SANDEX; 1t seems to me., Let me just

; 20 double check, I haven't really ssen this one. Let me

Q; 2+ just double check real quick here.

T; 22 It is pretty near the ssme. Maybe the large

; 23 one shows a lirtle more detall, but they are very, vary

gf 24 similar,

%t 25 BY THE COURT: And they will assist you in

E' 26 your analysis of the causes of death in your examina-

fi ) 27 1 tions in explaining them tc the Jury?

{'/ 2 | BY DR. SANDER: Yes.

5 2% BY THE COURT: We have another exhibit, J-A --

K 3c or is it 3 -- already in evidence. Could we see that

e 3t one?

f 32 Would you ba able to do essentially the same

-18%-
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f”- 1 thing with that one or does that 36-A, the small one that
:; 2 you have been looking at, assist you Lo greater deteil?
%} 3 BY DR. SANDER: L've juat seen this photo-
E“ ) - 4 graph today and I'm not certain who it is.
B 5 BY THE COURT: I see, . So then you could not
5 be sure that they were the aame?
7 BY DR. SANDER: If it were identified as
3 Nancy Griffich I would eay yee, but I could describe
3 certain wounds.
1) Y Mk, HERRING: We will so stipulate, Tour
1 Honor.
12 BY THE COUKT: They will stipulats because
s 13 that has already been offered,
4 Then the question I have ls doas 36~A ahow
C ¥ 13 additional detail that will be of assistance to you that
15 3 does not?
. 17 BY DR, SANDER: Yes, 1 think so.
13 BY THE COURT: Anything further?
"ﬁi ) 1 BY MR. McGUIRE: If I might, Your Homor.
¥ 2
- , 21 RECRUSS-EXAMINATION
4 22
1 1 BY MR. McGUIRE:
i 2 ¢
g 24 Q. Doea 36-A show substantial additional
{ 24 information or material marginal information over
* 26 | Exhibit 37
. 2 A. Do you mean it the other way arcundi]
( 28 Do you mean that judt the way you sald ic?
24 q. 1 am asking 1if 36-A, the small photo-
30 graph at the autopey, shows substantially more informa-
j K tion and is subetantlially more helpful to you than photo-
\ 3z graph 3, the photograph at the hospital?
- -182~
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A

N, Yoo,
. Thun you are saying that it 1s substan-
trally woreyd

A Substantially.

Y. Lo you oeed photograph 36-A to testlfy
as to the examinarion that you wade? Can you testify
te the examination wichout L1t?

A. How that 1 looked art it [ can, but with-
out looking at it ! couldn't have.

Y. Could you also, without photograph 36-A,
testify as to the results of your examination?

“. Same answer. Uslng the same information
I have wow to look at chis I can do okay with my tesci-

mony, usily, the forms I have, but without that informacion---

. Now, you have already looked at 36-A7

AL Teu.

BY M. MeGUIRE: No other questions.

BY Tk CGURT: Anything elaey

#Y M, JURNSTON: Just oue, Your lionor. .
FLDLIRECT EXAMIGATION CONTINUED

BY Mi. JUHNSTON:

. voetor, you sald that txhibiv 36, the
little vne at the autopsy, was substantially more help-
ful than btxhibit 3, frow the local hospital, in what
way T

AL well, Number 3t 1s a much wetter --
16=4 i3 a wuch betcer qualicy photo. It also shows the
lower lep areas, which are fmporrant to me, It also

shows soume of the surgical wounds that 1 identified and

correlated to My 4utopsy protocol.
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G . JUHNSTON: Thank you,

roLliingy furtier, Your {lonor.

Y [iik COURT: anything furcher from
elbtacy sided

3Y . MeGUikl: No further questions,
Tour touol.

1Y Liik COURT: The Court will rule on the
olter of prowf in this case. The Court will reject 36
and auwit Jo-a, which 18 aa identical photograph but
swaller tihan 5o, The Court believes that even though
these photupraphs are yruesome and phastly they, never-
tieless, show a body as it must been seen by the Jury
anu they will essist che witness in presenting his evi-
denee €o tne Jury and rthey will assist the Jury in
underscanding chat evidence.

Also, tor the record let the record reflect
Lhal bebibit J, Lhat has slreadv been admitted in evi-
genrue, s subsbantiaelly very near rhe sane thing as
Exhluill db-A. Ho, in fact, we ar.e seeing two photo-
praphs Luadal are very close Lo one another. And 1 see
very tittle auuitionaz) subatantial harm as a result of
Chtal,  fhercfore, the itea s adwitted,

is Loere anything further that we need to go
iutu vy wifer of proof outside the presence of the Jury?

BY (K. JUHNSTONW: I think we are prepared

Lo go turward thea, Your lwnor.

dY LTuk COURT: It will cake a couple of
winutes Lo gcﬁ the Jury up nere. 1 thiak they are down-
stairs in the Juryroow. 5o, let's take a short recess
4pa get Lioe Jury up and then we wiil be ready to go.

(Whereupou Clhe Courl recessed at 1:45 p,m.

in toe above matter.)

-184-
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| _— o

|

i

i
1 (waeludponl oe Jury enleirva the Courtroonm

ar the wour of 1:47 pom.)
2
3 LY lub. COURL: Ler the rfecord reflect the
4 j Cotit Laudblonw ol L€ vaspe GL lne 3tate of Kevada, Plaln-
5 Cifl, versus Lobert Yberva, J2., boelfeocatit; the pres-
6 cuce ol fils counsel; dad Che presence of the District
7 ATLGLuey.
8 Geotlsuen, wili you stipu.ate to the presence
g 0f Loe Jury aad tne alternate in the box?
10 i e, FOnlbide: The .tate will so stipulate,
N Taur swnul .
12 i o, eeubiidio The ueleunse will so stipu-
13 late.,
., 14 Sy Tao Calid Viank you,
15 Tie dtaie is calling its next witness at this
16 U le
17 [P TTRIN IS DI Tae “tate will call Dr.
' 16 i Klfian oo boataar v o
19 B g, LU alsipat. “he Clerk will
20 Dwtiiae L wealbtiunsg :
21 ?
22 b et 3 el ‘
23
DR, HICHARD A, SANDER
24
25 havig, Gewn 1sral duly sworn ro tesblfy to the truth, the
26 winole Crote, aad wolhing but the trach, tescified on his
27 oatn ds Fotlows:
28
} DIRECT EXAINATION
29
30 BY MK, JUHNSTOM®:
31 Je dould gou please state your name and
a2 spell Lt doy Loe Tecord?
‘ =185~
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19

20

21

24

29

30

32

- !
AL Richard Sander, las: npawe is S-a-n-c-e-r,
Q. diere do youu reside, air?
A Currently in San Franclso.
G Wnat is tne natdre of your business or

profession?

LW I aw a physician io occupational meci-
cine ror cthe Sonthern Pacific Medicail Company.

Y Tabk COURT: Is that loud enough? Maybe
you tould pull vhe nlcropbone in.

BY Lk, SANDER: I an o iwdlcal examiner, a
physicist in ovcupational wedicine, for Southern Pacific

Yranspourtal Lon Conpany.

DIRECT EXAMINATION CONTINUED

bY fdt. Jlseab loa:

. How long have you heen eumployed In that
capacity?

i About a& month and 4 half.

Q. And what previous employment have you
had?  Wnat 1s the peneral nature o your work, Doctor?

A I awt basicaliy traiaed as a forensic

paychologlst,

. You are a nedlecal docrer then, alsol
A, I amnm.
[ Could you please recite for the benefit

of the Jury your professional rraininyg and educatlon
in order to become a forensic pathologist?
AL I will.
I recelved my MD Degree at the Univer-
sity of Soutihern Californla im 19vi. Then I did an
internsolp and spent three years i, the Alr Force aw a

~186-
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fii it sur,evn,

la 1lyb> through 190% I was a pathology
residuat at tue Wadsworth V.A, hospital in Los Angeles.

Frow 1965 -- excuse me, From 1969 to
1975 1| worhed at the Crfice of the Chilef Medical Examin-
er, Couconer, la Los Augeles as a furenslc pathologist.
Butween chuse two perliods 1 was certified as an anatomic,
clinicul, and forensle pathologist.

From 197% ro 1979 I worked for the Kern
County Coroner’s (ffice as a foreuwsic pathologlst,

From 147v, about mld-year, uncil early
1981, I worheo at the Medical Pxamlies's Office for the
State of Utah. Ther from about Macch of that year
throupi July -~ actually March through March, '80 through
81, I was 4 fellow in occupsational wedicine at the
Untversicy ot Urak. Since chat tiue, a¥ § say, I have
been at the Sourhern Pacific Trunsportation as a Medical
Officer.

4. Doctur, are you d wewber of any profea-
siouas orpanleations?

g Thv fuacrican Acadeny of Foremsic Sclences,

Q. dow, you spent d neat dedl of time work-
ing as a acedical examiner, forensic pathologist. What
does o lovensic patucloglst co?

A Jasically what he Jdues is examine medi-
cal-le, 1l casss, so called coroner': cases or medical
examiner cases. ne eiamines the circumstances concern-
tugp a Jdeath, Generally it is a sicuation of a death,

Uader that Jurisaiction 1 exumine the
bouy caternally, do an autepsy, wave a report on what
fipdices €.t 1 mede, an?d then on vecasion testify to

those findings,

~187-
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J, Lo you have any ides, Dr. Sander, how
wauy Ciues you have performed examinations -- autopsies --

A% you nave just described?

Al Over five thousand times,

. cave vou testified in any Courts of law
petor:?

AL Manv,

. Where at?

[ Many counties in Caitifornla and also in

tnis Oooaaty awes oalsa in Salt Lake Ciry,
. Anvroximately how many times have you

tesCitied?

A setween three and rour hundred times.

Q. dave wou ever tesitifed in any murder
Cases”

A Yes.

Y ME L HMeGUIRIE: Your Honor, we will scipu-

late that Dr. sauder qualifies as & pathologist.
YR COURY Mr. Johnaston, does that do?
SY MK JUUSTON: Well, we only have a few
E more Juestions, Your Honor,
3 BEY Thi COUKT: Certalnly, You are encicled

to do that.

DIRRCT EXAMIUATION COHNTLINUED

BY MR, JULHSTUN:

Q. 1 believe your last question was regard-
inyg tesriaony in vour murder or alleped nurder cases;
now many tiues?

a. Mearly all of those taree ro four

5

MEnAre . Lines,

-1863-

) of 280




‘ Case 3:00-cv-00433-GMN-VPC Document 120-2777456 Filed 06/23/05 Page 2D1 of 280
l -
i
! 1 Q. You have had quite a bit of experlence
: 2 theu Lo Luds kind ol Chiugd
3 . I would say su,
4 AY K. JURNSTUN: Your Honor, we would offer
5 Lr. Sander as au expert lu the fleld or torenalc
[ patuolugy.
7 oY ‘I'Hr. COUKT: it has already been stipuleated.
8 BY Mk, MeGULRE: No objeccion,
9 | gY ‘wli COUKRT: The Court permits Dr. Sander
10 a8 an eaperc in the fleld of forensic pathology.
1 You muy proceed,
12 i oY Mid. JOHNSTON: Thank ywu, Your Honor,
12
14 LLheCE raAMINATION CONTIWUED
1 BY MA. JuninTule
16
17 . UL, eduuwer, where were you employed in
18 Septewbir ol i¥s97
19 B AL Lhe ULflce of tne Medical Examiner,
20 State ol Ulaly, i1a oali Lake City.
21 q. iid you have occasiun wn the 30th day
22 of seplenber, 1Y/9, Lo Perrorm au autopdy on a female
23 body identified to you as Nauncy Grifiith?
24 A L did.
25 g. dhere was that autopsy performed?
26 A, Lt was perforwed at the Medical Examiner's
27 Gffice in salt Lake City.
28 BY MK, JORWSTON: May 1 approach the witness,
29 Your ttonor?
30 | 8Y Tk COURY: You may.
N
3z
=189~
|




Case 3:OO—CV—002é33—GMN—VPC Document 120-2777456 Filed 06/23/05 Page 202 of 280
TR -
1 Ll BdAMLLATLION CONTINUED
2
BY MK. JUHNSTOH:

! 3
4 W, 91, Sander, 1 would like to hand you
5 Whal Lo buea LdcCKkeae o8 Stale's bBxbibic 36-a4. T ask
3 you 1i ;wa would please exawlae Lo
7

(Whereupon the witness examined the exhibic.)
8
9 e DO you récughiee Lhe subject matter
0 uf that phocogtupid
Al Al { du.
i2 <- ind wial Jdo you kuow {0 to be?
13 B This wds tie cdase ifucnilfied to me as
) 14 ALY Licta,
15 . Ur. Dawder. Jid yuu perform any exterpal
16 eramioatiovn of tue body of sancy Goifficht
17 e Vodla.
18 ‘- ol s yoa please deseribe the gross
i8 PhysLC. . vl oow ol Low Boas 1O e wuly and the
20 Court”
21 | e o€ wids af uneinbalmed, severely burned,
2z | wilfe folaiv whe appuueres slightly older taan her
2 | plabed age ui sintech, bhe was wel. developed and
2a | Well hual Lbned, o0 Facl, somewanat obese. She was one
25 UL cagely-ibae pouuds and five (oot Lwo inches
26 L odeln,iu,
27 Sue bad severe burps over most of her
28 Dody. dhe aredy Luadl were spared were the lower legs,
28 : parts oL Lhe abdowen, aud parts o the buck,
30 i der ycalp was neariy devold of halr.
3 There was sobe a4i¥ Lo Chie bdcw purtiva, bat otherwise
32 L0 hau viluei Deed oucied awady or suaved away as part
=190-
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L
7 of the Crvatwent procedure,
> She had obvious wounds on her boedy con-
3 sisteunt wich surgical procedures rto try and help her,
4 Q. Now, Exhibit 36, does that accurately
5 depict the zross appearance, external physical appear-
& ance, of Hency Crilfith on Septewber 30th, 19737
7 A It dees.
8 BY MK. JOnNSTON: Your Hoenor, tha State
9 would wove for tne adaission of Exaibit 36.
10 BY MK, MoGUIRE: Qur position is on the
11 record, Your ilonor.
12 Y ThE CGURT: The defense's position 1a
13 on the record.
L Pxhlbit 36 is admitted. | beliave it's 36-4,
15 GY Mk, JOHHSTON: Yea, Your Houor. Excuse
16 me. Jo-A.
17 Y The COLN Yes, 17'2 36-4,
! 18
9 DIRLCT EXAMINATIC. CLITTRUED
20
BY MKR. JURNSTUN:
21
22 . Wow, Doctor, could you describe in a
23 little more detail, please, the trauma or wounds that
24 your external exawipation revealed?
25 Al Pretty much aa I've already described,
26 The main wounds of the body in the
27 areas that 1 have described, those burns were firart,
/ 28 second, and third degree. There was quite & bit of
2 third degree buruluy with soue charving of the skin as
30 well.
31 There were 8oue splits of skin whera
3z the heat iad cdused Lhe shin or the racty tissue to
=191~
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P o

1 burst and there are also surglcal wound cuts done as
well ag surgical inclsions to relieve the pressure of

4 the burned areas,

i E BY MR. JOHNSTON: May [ approach the wit-
4 ness agaln, Your Honor?

€ bY¥ Liik COURT: You oay.

& DIKECT EXAMINATION CONTINUED

9
BY MR. JOUNSTON:
0

e 4. Dr. Sander, [ would like to show you
2 what has been marked as State’s Exhibit 3 and ask you
15 to exuwine Lt, please.

[
I3 (Whereupon the witness examined the exhibit.)

15

N 16 q. Are you able, sir, to recognize the
‘? 17 subject matter of that exhibie?
' 16 A It says Nancy Griffith on the photo-
1% graph. Su, L presuwe that is who it is.
20 LY ME, McGUIRE: We have no objection, “lour
21 Honor.
_ 22 LY 1HE COUKT: Mr, Joljaston.
;- 23 5V MR, JOHHSTON: Thank you, Your Honor.
I 24

DIRECT EXAMINATION CONTINUED

2€
BY M. JOHNGTON:

P 27 |

! 2 | q. Dr. Sander, louoking at Exhibit 3, do
25 you se« anything notlceable in that pnotograph regard-
3 ing the individual shown?
31 A. This shows one of the heat splits of
a2 the skin. It shows some of the soot although better

- ~192~
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:i J thao the octher phato which was taken, I presume, & day
‘;“ 2 later.
’ 3 Q. Now, when you say heat aplit, what are
4 you referring tot
5 A. Well, this wound ip the right shoulder
8 area where there has been apparently such intense heat
7 that 1t's caused splitting of the wkin.
8 Q. That photograph also shows some red
9 patches, Dr, Sander. Do you have an opinion as to what
10 those mipht be?
M Al The areas in the skin which were burned
12 are hyperemic areas or areas where Che body has dilated
i3 the blood vegsels in an attempt to heal the wound areas.
14 G. Thank you very much, You may hand the
‘ls photographs back ta the Clerk.
6 Doctor, did you have occasion to examire
{: 17 the vaginal area of Naney Griffith?
18 A, Yes, I did.
19 q. Wiat did your examination show?
20 A. Well, the female groin showed old lacera-
n tious and scarring in that area. The vegina was some-
3 22 what dilacable. It was not a virginal vagina in my
fi 23 opinicn,
:} 24 There wasn't any distinct evidence of
i 25 trauma to that area, except there was & amall ecchymosis,
26 which is like a brulse, in the one area jJust next to
P & the hymenal ring, which could have been part of the
i 8 heat or it could have been trauma that is damaged to
&9 the area.
a0 Inside the vagina I found three to four
& cc's, with about thirty cc's equal to an ounce, of watery
. 42 gerous tan and brown fluid.
" ) -193-
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1 Q. Was any teatlng or laboratory work
2 done regarding that fluid?
3 A, There was. There were two tests
4 actually done on it.
5 Q. What were those testsl
& A. Une was a vaginal swab for acid phos-
7 phatase, and the other was a vaginal sumear on a siide.
8 Q. Okay. Regarding che vaginal ewab,
g what is the purpose for that?
10 A. That just scaks up some of the fluid
n for the enzyue acid phosphatase,
12 4. ¢ the acid phosphatase shows up, what
13 doss that indicate?
. 14 A. Thai's good evidence of semen becaude
15 pemen is vuery high in acld phosphatase, dow, other
; 16 rigssues also have that but semen is vexry high and it
;ti ’ 7 is a very distiunguisining characteriatic.
;‘ 18 Q. Now, do you xnow the results of the
2 19 acid phosphatase examined in this case?
o 20 A. They were read as ~-
21 BY MR. McGUIRE: We would object to any
22 acatement of the results, Your Hono:, It is hearsay,
23 unless tne, in fact, conducted the tests, which
24 hasn't been testified to,
i: ] BY MR, JOENSTON: hat, is fine, Your Honor,
B 26 We withidraw the question.
, 27 BY THL COUKY: Alright.
i 28
29 DIRECT EXAMINATION CONTINUED
% BY MR. JOHNSTON:
n
32 q. Dr. Sander, did you conduct the acid
- -194-
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1
i_' i phosphatase examination yourself?
P 2 A. I did not.
. 3 Q. DiJd you supervise that test?
‘ 4 A, Ho.
3 Q. Goiug o the vaginal smear that wae per-
3 formed, what ls the purpose of that, Dr. Sander?
7 A, To see Lf there was spermatozoa oY any
3 other materials in the vaginal area.
3 Q. Liow is that performed?
13 A, Very simply by smesring sovme vaginal
" conlencs Oilto o wicroscoplc glass slide and lecting it
12 dry. Arter it is dry it staios and can be viewed 1u
' 13 the wicroscope,
. G, In chat particular case did you examine
15 the vaginal smear under the wleroscope yourself?
13 AL I dld.
: v i Auc what did that exaaluatlon show?
N 13 A, It showse nuierous sperwatozoa.
13 q. Now, ragarding spermatozoa, is there .
2 any way to know how long that could have existed in a
2! female's bLody?
Li 22 Al Therae's no very accurute way of telling
i‘ 23 how loug, only a general shall { say rule of thumb
24 a$ Co now long speruatozoa was iu taere originally.
25 Q. What is that rule of chumb, Doctor?
2”1 A, Well, based upon room Lemperature,
/7 2 based on 4 living persou, generally the best period
[ 2 of time would be not over thraee, four days, genarally,
2 1 have seen sume longer, up to a week, but usually you
30 hiave Lo hunt very diligencly for spermatezoa bacause
31 they are broken down by bacteria and they die and they
e lyse,
-195-
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Rad p—
\ 1 In the case such as & person has
ff' 2 numercus speruatozoa, such as this case, I would think
) 3 the period of time frow lntercourse until the determnina-
o 4 Cioh wouiu be probably not more than two or three days.
5 g. Now, you mantloned something about lyse,
6 could you spell that word and explain it, please, for
7 the record?
8 A. Yes, It's l-y-s-e, and that means to
9 break down penerally by enzymic reactionm, that is
10 enzyumes withlu the body’s disintegrating wmaterial.
" . Now, if I hear you coxrectly, basad on
w2 your exzuwinatkon in this case and the amount of sperma-
13 é tozoa present tais person would have had intercourse
“ 14 % Wwichin two or three days prior to the time of your
15 examination?
é; 6 A. That Ls correct.
_;‘ 17 R Your examination was performed on
?‘;' 18 September duin, Llv797
‘:. 9 A, That is Currect. .
20 Q. And what time uvf day would that have
; 21 baan? v
i; 22 A. The particular papers I have with me
f'. ‘ 23 do mor relflect that time of day.
24 q. br. Sander, did you conduct an internal
5 examination of tie body of Nancy Griffith?
26 | A. 1 did.
/"' 27 Q. And what did that examination reveall
| 28 Al 1t showed not only the external evidence
29 of burning but Internal evidence of burning, which in-
30 clude not ouly injury to the subcutaneous tissues but
3 also aisecese in the area of the lungs, pulmonary adema,
32 whicih, was causuea by the burnilng process, and it was the
-196~
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sopi
A
w 1 stigna of her death.
%f 2 1n addition there is what ia called
h- 3 lower nepliroa nephrusis or blood break down which is
’ 4 teapped in tha kidneys found at auiopsy.
5 Qs What dues that wean, Doctor?
5 A. Most people who die of burning have
7 lower nephron nephrosis and uay ulrimately dle of that
8 condition. But again it is just beceuse of the burning,
9 There is a tremendous break down of tue blocd cells
10 whicl relewse blood plgzments wnich 18 then entrapped in
n the kidneys sud often these people go into kidnay
12 failure based upun this tremendous amount of material
1 blocking the kidney tubules.
' . 4 Q. Please proceed then on the internal
5 exau,
@ "6 A. There was evidence of searing of the
o 7 resplracory passages, trachea and bronghi, as well as
;;i 18 : sooty oOT carbon-like macerial found in the regpiratory
k;. 9 passages indicating inbalation ot fire, and smoking X
.i4 20 fire it would be,
?i i There were injuries about the head,
f: 22 incluuing subgaleal ecchywoais, which is a bruise under
%‘ 23 the scalp essentlally, which probavly was brought #bout
" 24 by traums or of a blow to the head, but certainly
; 25 severe burning can cause a similar type finding, that
% is it could just cuuse bleeding uriduer the skin, Some
7 a7 of tais way be due to the burning and that may have
t 28 accentuated the process of what looks llke a bruise.
B i 29 q. Now, regarding that, Dr. Sander, can
30 you tell the Jury what area that would be on the haad?
1 A. 1 describaed that as the bilateral
. 323 temporalis, which would ba here (indicating).
’ : -197- '
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3 1 Q. So both sides -~
B 2 A. Both sides.
i 3 Q. (Cont inuing) -- would have shown --
y; 4 A. Borh sldes where the temporal muscles
f 5 g0 had that invelvement, the frontal area, which is just
[ right in this 4area (indicating) and on the top of tha
7 head.
8 q. So, there are actually four zreas thent
9 AL fasencially, yes, but they merge. This
10 is just a general area of where I found cthe ecchymosas.
1 Q. Now, could the burning have caused that
12 complecely?
13 A, I think it 18 unlikely that this extan-
. 14 sive process would have been caused eimply by burning,
15 alchough a burning plus falling to the ground or some- .
‘g: 16 thing Like that might do 1t. 1 can't really aay for suze,
. 7 Q. would you please continue regarding che
‘Y 18 internal examination, Doctor?
19 A. The skull showed no avidence of trauma,
20 but rhere were injuries to the brain. There was a con-
21 tusion of the brain and there was some hemorrhage on
22 the surface of the brain. The hemorrhage to the brain
@ 23 was in the subarachnoid area of the right or frontal
24 lobe it's called,
: 25 The bruilsing or peptidase membrum con-
: 26 tusion were found in the laft inferior temporal lobe.
s 2 The frontal lobe is up here and the temporal lobe ia
4 28 back here {indicating).
28 Q. Dr. Sander, regarding tha trauma to
30 tne head, would that have been sufficlent to incapaci-
; 3 tate or kill someone?
- 32 A.  Yes. 1 think at leust that would have
- V +198~ '
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t ' |
1 been sufficient to daze or knock someone oul.
; a q. Now, Dr. Sander, based on the autopsy
? o 3 that you have just testified and within the bounds of
4 reasonable medical certainty, have you formed an opinion
5 concerning the cause of death of Naucy Griffich?
& A. Yes,
7 Q. What is that opinion?
8 A, Extenslve cutaneous thermal burns.
9 Q. Do you know approximately what percent
10 of her body was covered by those burns?
1 A. 1 would approximate roughly elghty
12 percent of it.
13 Q. And what is the basis of your opinion,
14 Doectort
. 15 A, which opinion?
16 Q. The fact that she died of cutaneoua
17 burns?
o 18 A. The history. The external findinge in
;; ! 19 the autopsy led me co that conclusion,
20 Q. Lid you find this particular person to
21 be of good healtn ot of poor health?
22 A, Excellent haalth other than the burns.
*;‘ 23 Q. Was there any other posaible cause of
24 death?
25 A. No. HNot in wy opinlou.
26 Q. Doctor, based ou your examination is it
7 27 possible to tell whether or not the cutaneous thermal
! 28 burns ware caused or enhanced by sowe kind of accalerant
29 or £luid?
30 A, Yes.
N qQ. What is the basis of that opinion,
32 Doctor?
199~
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b 1 A, The findings of tha burn pattern on the ‘
';‘ b leg area.

3 Q. Could you explain that a little more

4 fully, please?

b A Yea. The legs showed very charactaris-
b tic burn patterns, what I would f£ind i{n a house fire or
: sometiiing of that nature,

b The burn patteru isn't just & line, It

4 shows a serrated margin, You could see what would ba

10 just drip warks. That is something like gasoline if it
. 1% were running down a leg and then caught on fire it would
N 1 leave sort of a charactertistic pattern as the gesaline
14 runs down and those are drip marks on the leg where cthere
. 14 is & taxing and there's a burn and it has a pattern of
7 iE fluid running down.
;3 ‘ 16 9. Based ot your examination of Nancy
? 1w Griffith would it be possible to tell whethar or mot she
.;' . .o would have been atanding up or laylng down when the hurn-
ifi ] ¢ ing occurrad?
" S A, For two reasons 1 think she was eithar
21 sitting up or standing up.
. Z BY MR. McGUIRE: Your donor, this 18 non-
;i 2 responsive. He has been asked if he could determine it
24 and he hasn't answered whether or not ne can yet.
2 BY DR. SANDER: Yes.
26
a DIRECT EXAMINATION CONTINUED
{ 28
29 BY MR. JOHNSTON:
30 Q. Doctor, would you please share that
31 opinlon and the basls for it with us?
3z A, There are two reasons I think that she
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‘%{‘ 1 was not laying down and wae upright to some degreas., One
5 2 were the drip marks that I mentioned. They were flowing
5' 3 downward, down the legs, and I would suspect that from
4 that she was either standing or -- now, in that respect
5 she could have been laying down with her legs up and
8 these drip warks running down but at least her lower
7 legs were upward, otherwise the marks would have been
8 the other way. They are going down the leg (indicating).
g The other thing is that she was severely
10 burned and charred under the chin. She also had soot in
11 her respiratory passages. If she were laying down I
2 wouldn't expact that to cccur. I would expect that 1f
13 she were upright -- atanding, sicting, kneeling -- that
4 she would probably get a tremendcus amwunt of fire from
" 15 her body upward and burned under the chin and that's
16 where wost of the burning is,
% 17 Also, the burn fn the area is in the
f“ 18 frontal area. The singelng is in the frontal area and
sﬁ" 19 not so much in the back, So, I would think probably she
20 is upright to soume degree.
21 Q. One last queaction, Dr. Sander, regarding
22 | her pack, did you examine it?
: 23J A, 1 did.
24 Q. Was it burned at all?
25 A, It was burned somewhat. There were dreaas
26 of burn and areas that weren't,
y 27 BY Mk. JOHNSTON: No further questions, Your
. 28 Honor.
29 8Y THE COURT: Cross-Exanination?
30 BY Mk, McGUIRE: Thank you, Your Hounor.
) i
32 -201-
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S

s
S q CROSS-EXAMINATION
: 2
BY MR, McGUIRE:
o 3
S 4 Q. Dr. Sender, could she have been lying
5 against an embankment when she was burned to account
6 for the burning under the chin?
7 A, In other words, could she have been

g |  lylug upi

g q. Yes.
10 A, Yes,
11 Q. You did not find any evidence of trauma
12 or wounds on the body othaer than the burning; did you?
] 13 A. Well, other than the burning and other
L than the surgical wounds?
' i 15 Q. Yes.
. 16 A. 1 found no diastinct evidence of trauma

N 7 on the cutside of the body.

i8 Q. That would alsc mean you did not find any

19 bruising of the body; wouldn't 1it? .

20 A, I neitker found any nor expected to find
‘ . 21 any.,
7 22 Q. You testified that there were no frac-
ﬁt 23 tures in the skull, There were no fractures anywhere on
24 the body; were there?
?_ 25 A, No, there wers none.
i 26 Q. You have testified of cercain contusion

27 and trauma to the brain itself, that could have been

! 28 caused oy the fire; couldn't 1t?

:ga. 29 A. I think the frontal gcaa, subgaleal
30 ecchywoses, and the subarachnoid hemcrrhage, I mean in
EY the right frontal area, could be partially either accentu-
32 ated or to a fairly great dugree ceused by fire. I have
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1 gseen that before in sevare fires,
2 ¥Yut the area in the back of the brain,
3 the sualler brulsed area, thera's mno way that could be
4 cauvsed by a fire.
5 Q. But it could have besn caused by a fall;
6 could it noc?
7i‘ A, Yes,
B Q. Now, in your examina:cion you exanined
9 ! the vaginal area; didn't you?
10 A. I did.
11 Q. And you indlcated that the hymenal ring
12 was lacerated and scarred indicaring penetratioen by a
13 large object on many occasions; ign't that correct?
~14 A. 1 presume that ia the case.
15 Q. These were old lacerations with scarriang
E }6 and healing; weren't they?
17 | A. Yes,
;' 18 Q. 50 by msny penetrations you would mean
fil 19 over a perlod of some Clme -- weeks L& monthe ~- rathar
20 than a single occasion; would you not?
21 A. Yes. Definitely, They're old bruising
2 in respect to cheat area.
23 Q. Wow, che only trauna in the area of the
24 vagina was the small ecchywosis you mentioned; isn't
25 that correct?
26 A That's correct.
, 27 Q. And that could, in fact, have been pro-
I 28 duced by the heat of the burning; isn't that right?
29 A, That's possible,
30 Q. Do you know the dispoasition of the taa
31 gserous fluid that you described?
a A, No,
| ~203-
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o 4 q. It was thrown away; wasn't it?
:;; 2 A, Well, most of it was taken ocut. It was
; i 3 just leftr where it was.
i%' . 4 Q. But 1t wasn't presecved or savad aftaer
5 the autopsy; was it?
6 A. It was not.
7 . A sample of tha senen you found could
A have bean tested or blood-typed; couldn't 1t?
g A It could have,
10 Q. and that tesc wasn't run; was itl
i A. That's correct, it was not.
2 Q. And a test for blood type might poten-
| tially have revealed the biood type of tha person da-
. ‘4 } positing that semen; jsn't that correct?
‘ . ‘ ‘5 A, Yea.
s <6 v Q. And once the blood type of the aemen was
17 known you could exclude certain individuals, based on
gfﬂ i) the fact that they had other bhlood typesi is that correct?
b . 9 A. Yas.
20 Q. And this coula be done for the ABO blocd )
- : n type system; is that correct? .
"2 A. Yes,
: 23 Q. And there are a number of other factore
) 4 that can be tested for, aren't there, that could be donie
';. 5 on the RH factor; is that correct?
6 A, Yea,
7 a q. And it coulc be done on other sntigen
1 8 factors; couldn't £t?
“9 ¢ A, Yas.
a0 | Q. But none of these tests ware done; wers
<IN they?
s a2 | A. None of these tests were dona.
’ 204~
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Q. So that if a blood type had been deter-
wmined which was other than Mr. Ybarra's blood type and
other than Nancy Griffith's blood type, then Mr. Ybarra
could, in fact, have been eliminated aa the donor of that
5 semen; couldn't he?
6 A, That would be correct.
T Q. And the same would be true for the BH
. 3 factor or any of the other antigen factors; is that
E 9 correet?
10 A. That's correct.
) H q. Do you know of any request from the
;- . 12 Sheriff's Office that any of these blood or antigen
%? ‘ 13 factors be performed?
18 A. Not that I know of,
{ 13 Q. Do you know of any requests from the
5 3 prosecution's office that any of these tesats be per-
P 7 formed?
‘:“‘ 1 A, I don‘t know of that,
; 18 Q. Do you know of any or did you koow if B}
) 20 the presence cr avallability of this fluid was given to
21 Mr. Ybarra or his attorneys prior to throwing it awayl
22 A, Well, the fluid was never checked. 3o,
23 we didn't think to anpnounce to anyone that we wers throw=-
24 ing it away.
; 25 Q. But these tests could pessibly have
K 25 eliminated Mr. Ybarrs as a suspect which deposeited that
27 fluid, couldn't they?
23 A, Yes.,
2 Q. In your opinion, the fluid could have
3 baeen there for two to three days before Nancy Griffich's
P 31 death; is that correct?
: 3% A. pefore her autopay?
-205-
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i 1 Q. It could have been there as much a#
4 z three or four days or a week before that time was up;
¢l couldn't 1t?
a9 A, I don't think so.
£ ? q. But it is poasible that semen could have
& | survived that long?
i A Rot in my oplinion.
& Q. Would you give ue your definition again
& ! of lyse seuwen, Doctor?
10 A. 1 just gave & definition of lysa. or
11 lyse and that was to break down by enzymic action,
12 q. Is 1t a fact that you indicated that
15 | semen with lyse will have lastad over a three to four
.om day period and perhaps up to a week?
‘ 1E A, 1 said it depended on the circumstances.
1% A week -- we have had semen last a wonth in a person but
! 17 the person was frozen, So, it just depends on the clrcum-
‘ & stances,
14 I said in thie matcer I thought it would
' 2¢ | be two to three days.
21 BY MR, HERRING: Can we have & moment to re-
2z view thae Doctor's testimony, please?
23 . BY THE COURT: You certainly may.
2 | BY MR, HERRING: Can we just sit at sase for
: 28 a secoud?
2€ BY THE COURT: Certainly,
; 27
i {Whereupon a brief recess was held in the
' 28 above matter.)
‘ 29
30 CROSS-EXAMINATION CONTINUED
3 BY MR, McGUIRE:
32 Q. Would you tell us what lyse semen is?
=206~
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: 11 A, po you want to know the definition?
;" 2 1 Do you want to know my definition of lyse seman?
3 Q. Yes.
7 4 A. Lysa or lysa semen would be the break
5| down, first of all, of the consistency of the semen
6| grossly, which would be frow a very turgid oll-like suo-
7 stance when it is first ejaculated to a very watery fluid,
8 which occurs by enzymic action, and Cthe sperm themselves
9 can also be lyse and broken up by bacteria and other
10 enzymes to cause thelr disintegration; their tafls fail
" off and they break into pieces and the heads will break
2 into pisces and absolutely disappear from visual sight.
13 Q. Then what is& your estimate of the time
. % | that it would ctuke semen to lyse to the extent that you
15 observed chem during your examination?
" 6 A, The lyse of the semer grossly, that is
w v just the fluid itself, usually takes a macter of hours.
5;{ _ 18 The lyse of the spermatozoa will start
1? . 19 right away generally but ic depends on temperature, 1t
20 depends on bacteria present, and it depends on the vagi-
2 nal flooring involved. So that cau tuke anywhers from
N 22 just & few hours. Soue of the spermatozoa will lyse in
f ' 2 a faw hours and some wmay take days or even a waek.
2 Q. Dr. Sander, from your examination you can-
2 not tell, can you, with any degree of wedical certainty
® whether the bruising that you observad on the head, the
// z acchymosis, was caused before death or after death; can
| 2 you?
29 A, Ic is definirely befoce death.
30 Q. Or rather before the burning or after
: 3 the burning?
32 A. I can't say thact.
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i s

e 1 BY MR, McGUIRE: No octher questions, Your

éé 2 Honor.

? 3 BY THE COURT: Redirsct, Mr. Johnston?

. 4 B8Y MR, JOHNSTON: Juat cne questlion, Your
5 ilonor.
6
7 REDIRECT EXAMINATION
8 BY MR, JOHNSTON:
9
10 Q. Dr. Sander, when you were aaked about thae
11 bruilsing or visible signs of the bruising you said you
12 didn't find any ner did you expect to find any, What did
13 you mean by that?
14 A. Weil, bruising would be virtually impos-

15 sible to find on a burned and partially charred body.

; 16 That is to say bruising is a bloeding under the skin and
j, : i7 burniug causes a bleeding under the skin, I just really
a‘ 18 would uot expect to find any brulsing if it were there.
ﬁ" 19 BY MR, JOHNSTON: No further questioms, Your
20 Honor.
21 BY THE COURT: Recross?
é? 22 BY MR, McGUIRE: No further questions, Your
; 23 flonox .
24 8Y THE COURT: Can the Doctor be excused from
. 25 ; the case or is he golng to be recalled?
’ 26 : BY MR, JOHNSTON: He may be excused, Your
y 27 Honor.
( . 28 BY THE COURT: We have to hear from the
29 other side,
30 BY MR, McGUIRE: Your Honor, we would ask
&) that Dr. Sander remaila briefly and we would like to make
32 a Motion ocutside the presance of the Jury.
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BY THE COURT: Alright., Fine,

Doctor, we will have to keep you for a lictle

3 while longer, We will excuse you from the Courtroom st
. 4 j least for this hearing.
5 | BY DR. SANDEK: Am I to stay here?l
6 BY THE COURT: Well, we will not know until
7 we hear what the Motion is.
8 BY MR, HERRING: Wa do not expect that it
g will be quite that loog.
10 BY THE COURT: So, pleass remain available,
11 ; At this time we will have a recess. We have gone about
12 ; an hour and the room 1s heating up, Maybe if we get
13 out of hare it will cool down a little bit.
14 Ladies and geatlemen, remember your admoniticun,
) .15 Do not discuss this case with anyone relating to this
) 16 case, or any sublect connected with thias case with any-
'T_ ' 17 one -- yourselves or anyone else or fellow Jurors; do
18 not read , watch or Llisten to any report of or commen-
19 tary including without limitation media, radio, news- .
20 paper, and television or anyone that may be connected
a1 witii this case; do not form or express any opinion on
B 22 the case uncil 1t is finally submitted to you,
5; 23 Lat's be in recess for about ten minuteas.
2 |
(Whereupon at the hour of 2:30 p.m. & recess
, 25 was had in the above matter.)
; 27
{ 26
29
30
X3
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(Whereupon at the hour of 3:00 o'clock
) Court recouvened in the above matter.)
M)
. (OUT OF THE PRESENCE OF THE JURY.)
b BY THE COURT: Laet the record reflect tha
i contlnuation of the case of The State of Nevada, Platn-
I tiff, versua Robert Ybarra. Mr, Ybarra is presant with
b his counsel.
gl There 1s an indication that we are golng to
10 have a Motion on the part of the defense concerning some
n of the charges that have been presented and the parties
1@ are going to be offered an opportunity to explore with
14 the Doctor additional information that they would like
W to learn for the record and the Court has some questions
15 of its own that they would like to ask if not covered
;' 16 by the partiles.
b L So, would you like to proceed with the Motion at
L 1| this time, Mr. McCulre?
15 BY MR, MeGUIRE: We would, Your Honor.
20 We would move at this time, Your Homor, to dis-
21 miss the counts charging sexual assaulc and batcery with
2? 2! intent £o commit sexual assault on the grounds that the
23 State failed tc obtain and preserve the tan sercus fluid
24 containing the semen which was potentially exculpatery.
25 The baslis for our Motien, Your Houor, are the
26 cases of Edward Nevin Crockett, Appellant, versus The
y 2 State of Nevada, 95 Nevada 859, and The State of Nevada
24 versua Victor Rolland Javis, %5 Nevada 706, Those sare
2 both 1969 cases.
40 Your Homor, I think it would be appropriate
¥ since we have invoked the rule of exclualon of witneasses
3 and since Dr. Sander is not testifying that he, in fact,
-210~-
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¢ 3 ba oxeluded at chls time until it is necessary for him
» o co testify.
- BY THE COURT: Alright, If you want to zake
. ‘ ‘ a legal arjpuument at tnis time you can, althougl the
) 5, Doctor is yoing Lo be recalled.
I3 BY MR. JOHASTON: Your tonor, at this time
v pernaps we can po forward with the Doctor's portion of
';) 8 tnis aad we can do the legal argumeuts later.
I ] bY ME, McGUIRE: That would be fine, Your
i0 Lonor.
1 oY MR, JOnNSTON: Inasumuch as we need an
1z opporcunicy to regearch and raspond.
13‘ £Y TaZ COURL: Alright. Your Motion is on
. 1 tue proands stated and oii the cdses stated.
13 Does Che Stute want to respond ox presenl any
/ 15 evidence Croad Che Doctor og adeéicional background in-
;j; . 17 forwatiovi:
gtd 18 BY MR, JOIHSTON: Yas, Your Honor, we would.
2 19 3Y ik COURT: You may proceed, .
G 20
- . 2 DIRECT EXAMINATION
22 BY MR, JUnLSTOH:
23
24 Q. Dr. Sander, remembering that yo¢u are still
25 ander oath, I would like to ask you a couple of quentions L
26 regparding the fallure to preserve any of the serous fluid &
/ 27 frot. tancy Griffith as part of the autopsy on September
L 28 10ta, 1979. )
29 Doctor, I would like to ask what was the
a0 standard policy iu the Office of the Utah Medical Examiner
1 at that tlme repgarding preserving tnese fluids?
52 A They were not preserved at that time.
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'At 1 Q. poctor, you have also worked in the
& 2| Los Angeles County Medical Examiner's Coroner's Office.
:1 3 Do you know what the policy in that office was regarding
ﬁi' ’ 4 predervacion of these fluidast?
5 A, Yes. They were not preserved.
6 Q. Doctor, you have alsc servad in the
7 Kern County Coroner's Office. Do you knaw what the
8 policy of that office was regarding preserving theas
9 fluids for the tzste that were indicaced by defanse?
10 A. They are not preserved for that purposs,
o Q. Do you know of any office that preserves
12 the fluid or performs the tests, the antigen teats, that
13 has been identified by the defenset
W A. I'm sure some do. I don't know of any.
15 Generally ressarch procedure.
. 16 MR, JOHNSTON: 1 have no further questions,
; 17 Your Honor.
18 BY THE COURT: Questions, Mr. McGuire?
4 ‘ 19 BY MR. McGUILRE., Ne questions, Your Honmor.
20 BY THE COURT: I have & few queatidna thar
;i o 21 will help me,
: 22 Dr. Sander, I would like to back up with you,
23 1f I can, and have you explain to ue exactly what the
2 tests are and what they show. Let's just go through
25 the whole cthing if you will. 1 know it 1s going to ba
28 a little time consuming, but I would ltke to go through
I T - the whole thing and exactly what was involved,
' @ BY DR. SANDER: That's fine.
A BY THE COURT: And I will ask the questions
0 as we go along.
i BY DR. SANDER: Okay. The tests Chat are
i 32 done on saemen are the twe I have mentioned, which are
-212- ‘
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|
%f- 1 acid phosophatase and a microscopic examination for sperma-
P tozoa. The reason for the acid phosophatase is that some
? 3 | will huve a vasectomy, you will have gemen without the
ia S 4 : presence of spermatozoa. So that is the reason for that.
5 The spermatozoa examination is done slthough it is a mach
& | more fragile test and difficult to get any results after
7| two or three daya. It ia done to see what you have there,
' 8 It is sort of a confirmatory test te the acid phosophatase,
R g and in chis case that was positive.
f ' 10 There 18 a myriad of other teets that can
1 1 be done on this semeén. Seman is a blological fluid. It
%ﬁ 12 has all kinds of materials in it, It has bacteria, It
13 has anctigen. It has antibodies. It has protein in 1it.
14 | There are a number or things. You can do electrophoresias.
w15 You can characterzlie the protein in the semen. You can
i 16 do a number of -- I'm not familiar with how many, but
: 17 there are a number of various enzymes found in semen,
! 18 Now, I think the test that 1s being re-
19 ferred to that could have been done is the serologic
20 test, thut is a test for antigen, There is two rypes of
21 ? antigenic material that would be of interest here, one
:i_ 22 | 1is cellular and one is noncellular, The cellular material
i 23 would be zells -- I mean you can sluff off cells off the
24 | wvagilna or you can sluff off cells off the uretha of the
26 |  male. These little cells have characteristics and they
26 have antibodies in them and we all have fairly different
27 antibodies. I think if we could test avery antibody wve
' 28 know, well that'se possible, or even Lhe ones we don't
2 | know, we could probably fingerprint avery person.
30 whatever the sclence of detecting these
3 antibodies and antigens 1is,it'snot Chat exact at this
a2 | point, So we usually bring it down to a faw chat are
-213- '
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1 fairly well known, fairly reliable, und that can be de-
2 teruined.
= 3 The analogy in this area is the blood
;: 4 cell, the red tlood cell. We know for bleod trangfu-
: 5 g¢lons we have ABQ and AB groups, which are antigens of
6 the red cells, and these can be depicted. We depict
7 those so we don't give people transfusion reactioms, but
8 that could alsc be applied to spermatczoa or the cells off
8 the wall of the uretha or vagina. These cells can be put
10 in the environment of the antibody and if {t clumps that
" means this person, or all its cells, has a parcicular
12 antigen -- RHE and ABQ antigen.
13 The other type of cells that wa test for
. 14 is just the protein in the seminal fluid. Now, about
. 15 eighty percent of the pecople are secrelors and depending
16 on their Llood yroup they secrete certain antigenic ma~
17 terial in cioeir secretion -- sallva, semen, and bile
. 18 fluid, whatever they have, In other words, I think what
19 we are looking ut is as the cella of tha body break down -
20 into tesretion in the gland producing sntigen some of the
2 antigen wacerial 1s left in the fluid and then it can be
22 detected, So, 1f a person le & vacrecor, and there is
3 23 an elghty percent chance of that occurring, this material
24 can be found in the fluid -- sewen ia this case, That
25 is the background.
) 26 BY THE COURT: Now, wirh respect to thesa
p 2 tests there aren't many in this particular case. With
' 2 reapect tc the first one thact you talked about, the
0 second one you sald that there ims an eighty percent
30 secretion, on the first one c&n you actually identify
3 the cell structure for the individual so that we would
3z know the particular individual was the individual that
-21l4~
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b e
; was involved in chia?
2 BY DR. SANDER: 1 think theoretically --
i ) practically, no, 1t is very wuch like maternity test-
i ) 4 ing. You can axclude but we don't have enough tests to
5 axclude, you know, accurately every case.
8 BY THE CGURT: In terma of accuracy then how
) 7 much exclusion would be excluded in terms of percentiage
i 6 factors?
g BY DR. SANDER: Well, let's just say 1if some-
10 one ware Type O, and about half the people are Type 0,1
_ - think forty-five percent of the people are Type 0, and
f? - iz you can exclude that wany. Lf the person ls AB there is
. 13 only four percent AB.
14 BY THE COURT: On the second testing, where
. - 15 eighty percent of the people aecrete, does that indicate
16 that twenty percent of the people do not secrete then?
: 7 BY DR. SANDER: Well, you canmnot run the test
N 16 % on twenty percent of the people.
f;& ) 9 BY THE COURT: and of the secretors then is
? 20 thersa any secretion on the part of the female as well as ’
+ 21 the male?
: 22 BY DR, SANDER: Yes, they both do. If the
:;- 25 female has vaginal fluid end the male has seminal fluld,
. 24 to make & comparison you cannot tell them which is which.
! 2 BY THE COURT: Is it poasible that the blood
26 grouping could be the same for both the wale and the
. 27 female and, therefore, you could tell nothing?
{ 28 BY DR. SANDER, That is correct. That ie The
j ‘ 29 only difference. There is ne other way of establishing --
30 BY THE COURT: Did anyone submit to you any =~
3 well, this test has to be made how quickly? How quickly
32 do these tests have to be made?
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&
1 BY DR. SANDER: You could freeze the ma-
;; 2 terial and probably be okay. You could probably keep
3 it more or less indefinitely frozen, But it 1 just
4 like everything else in this area, it will, 6 lyse, break
5 down, it becomes weaker and weaker as the cells and pro-
5 teins are broken down by bacteria.
7 BY THE COURT: Now, what instructiona did
8 you have from the District Attormey's Office in White
9 Pine County concerning the testing to make or the exami-
19 nations to maka?
11 BY DR. SANDER: To my knowledge they dida't
12 contact me at all prior to the autopsy. They may have
U . 13 put I do not remember that independently.
. 14 BY THE COURT: S0, you followed the routine
‘ . 15 policy of your office with respect to the examination?
E 15 BY DR. SANDER: That is correct.
17 BY THE CGURT: Was thexre anything submitted
o 18 to you that may have contalned vaginel secretions of any
13 kind?
?ﬂ' 20 BY DR. SANDER: She was nude when she came
21 to our office and the state of the clothing is unknown
2 22 to me.
; 23 BY THE COURT: Is thers any additional ques-
24 tions that either party would like o aak?
f‘ 25 BY MR. JOHNSTON: Yes, Your Honor, 1 have
! 25 ona.
27
28 DIRECT EXAMINATLON CONTINUED
” = BY MR, JOHNSTON:
30
31 Q. Dr. Sander, Jo we knuw whether or not
32 Nancy Griffith was a secrator?
-216- 5
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. g

1 A, She is & secrsetor,

2 q. Doctor, do we know what her blood type
L ) 3 ia?
\ . Lo 4 A, Yas, Do you want to know what that is?
i 5 Please,

6 She's A Positive, that means group A, BH

Positive, and she is a secretor, Type A, which you would
8 expect. If she is a gecretor she has to secrate what she

g has, which iz Type A.

10 Q. Now, 1f the Defendant had the same blood
1 type what would we expect to find or be able to show in

12 this case by the various testa that you have outlined?

o 13 A. If he has the same blood group that she

14 has, that iz A, you cannot tell anything.

15 BY MR. JOHNSTON: No further questions, Your
16 Honor.
: 17 BY MR. HERRING: If 1 may, Your Homor?
o 18 BY THE COURT: Yes.
R
oy 7 19
20 CROSS~EXAMINATION
! 21
BY MR. HERRING:
i 2
K
e 23 Q. Dr. Sander, are you familiar alsc with the

24 PGH testing? The PGM enzyme so it can be fingerprinted?

2 25 A, What does that stand for, PGM?
26 Q. I will read you tha name, 1 am oot
. 27 positive, I will proncunce it to your satisfaction.
' 28 Phosphoglucomutase., Perhaps I could show it to yocu.
24 A, Okay. I have heard the word. 1 know
30 the enzyaa,
3 Q. Do you know that one now?
. 32 A, I am not familiar with it.
- =217
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1 Q. Are you familiar with that, sir?

2 A, 1 am not,

3 Q. Are you familiar with the fact that
zf". . 4 approximately eighty percent of the population also

5 secretes those enzymes in their bodies?

6 A, No.

7 Q. Are you also aware that there are tasts

8 gimilar to that that can be run on seminal fluid on

S 9 those enzymes in people?

10 A, Wall, I mentiouned the Ri and the HM

11 aystem and there are probably many more on the ressarch
"“j:' . 12 lavel,
[ . 13 Q. Are you aven aware that they could break

14 down the OB grouping and there is fiftsun sub-groupings?

15 A. Yea. There's a number of sub-groups or.
L 16 the A's even,.
fl . 7 Q. And your testimony remalins to ths fact
:; 18 that chere are eighty perceat of the population which
f{’ N 9 are secretors; is that correct?
g-. 20 A, Yes.
7 21 Q. And that means that they secrete water
51 22 soluable ABO antigen intc their body fluide; right?
’ : ‘23 A, Exactly.
24 Q. Alright, And then irn a situation, such

= 25 as seninal fluid, for chat eighty percent of the popula-
26 tion you could identlify this blood type through seminal
27 fluid most of the time?

i 28 A. Yes, presuming the satigen remaina in-
29 tact you can do it in & fiuid, You cun always do it in
30 a person.
A Q. For those persons who do not have ths

32 same blood type as the young lady in this case would that
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have been identifiable Ln chis flaid?
Al Yes. You might be able to tell,
Q. And if that had been different then Mr.
Ybharva would have been excluded, would he not, from the

person who had contributed that semlnal fluid?

AL Yes,

LY MR, AERRING: I have no further questions,

BY TrnL COURT: Thank you.

fmytalug else, Mr, Johastual

BY M. JOuidsTON: Hotaing, Your Honor.

Y ThZ COURT: 1 have no other questions,

either,

Cuat we eacuse the Doctor wow or do you want

Liwm to rewain?

Y MR, JOUNSTON: We would like to recall him

for soume restimony similar to this before the Jury.

4Y ful. COUNT: Alright.

BY AL, HeGuIRE: Your .ionor, I wouid like tc

just ask one last question 1if I could.
pY Ihit COLRT: Certainly.

CROSS5-EXAMINATION

BY MK. McGULRE:

Q. nr. Sander, it would appear then froam
Mr. lierring's last question and your last answer that
even if Nancy Griffirh had the same blood type as Robert
Ybarra I beliecve you indicated inmitially tnet nothing
could Le determined, but if an ASO type were found there
differeat than elther of them wouldn't that indicate a
third person bad contributed the senen rather than Robert

Ybarra?

-419-
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o 1 A. Yes.

;57 2 Q. So even if Nancy and Robert had the same
. 3 blood type somecthing would have potentially beam learned
_fLi . 4 from the test 1f it had been performed and a second blood

5 factor been found different than either Nancy and Rovert;
o is that coxrect?

7 A. That 1ls correct.

8 BY MR. McGUIRE: Nothing further.,

g BY THE COURT: Alright., We shall have a brief
10 racess and the Jury is downstairs and you will have to

1 bring them back up here.

12 BY MR. HERRING: Your Honor, we have an addi-

i 12 tional argument.

. " BY THE CCURT: You have an additicnal argument
: 18 to make oucside the presence of the Jury., I understand
5 1€ that. Lt was my understanding from the conversation or
: 1 the discussion that that argument was going to be made
18 tomorrow morning on this to allow the State an opportunity
: 18 to look at your Points and Authoritias, which they haven't
‘ < seen yet.

21 50, L do uct think che Stace wvoulcd be prepared

5 22 that quickly tc answer; is chat correct, geutleman?

23 BY MR, JOHNSTON: That ls correct, Your
24 Honor.
25 BY MR. McGUILRE: That 4is correct, Your
26 Honor.

g 27 BY THE COURT: It will come on the firar

{A 28 thing in the worning befere wa get the Jury in Court.
29 Do you want mae to recall rhe Jury? Let's take
30 five minutes and get the Jury upetairs for the Court and
kX we will go forward and proceed with the case,
32 (Whereupon Gourt recessed at the hour of 3:15

p.m. in the above matter.)
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5, 1 (Whereupon Court reconvened at the hour of 3:36

o ) p.m. in the above matter.)

& :

W 3

;: ¢ 4l BY THE COURT: The raecord will reflect the con-

. 5 tinuation of The State of Hevada, Plainciff, versus Robert
& Ybarra.
7 The record will reflect the presence of the De-
8 fendant, his counsel, the District Atterney, the presance
g of the Jury and the Alternate in the box. You will agree
10 that they are hers, will you, gentlamen?
n BY MR. JOHNSTON: The State will so stipulate.
12 BY MR. McGUIRE: We will stipulata.
13 BY THE COURT: Alright, We have a witness on

W 1 the stand. We do have some additional questions,
T

15 Mr. Johnaton, would you like to ask him any addi-
1% tional questiona?
7 BY MR, JOHNSTON; Thank you, Your Honor.
8 BY THE COURT: The witness is under oath.

19

r N

: 20 REDIRECT EXAMINATION CONTINUED
21

BY MR. JOHNSTON:

¥ 2

;L

%f~ B Q. Dr. Sander, thare was sowe discussion

i 24 earliar about collecting soma fluid, somse seminal fluid,

i % from Wancy Griffith as far as the autopsy. T would like
26

to know in 1979, at the time the autcpey was parformed,

o was it the pelicy of the Utah Medical Examiner's Office,

2 for which you worked, to retain a sample of that serous

21 fluial

0 A. No,
. » qQ. Was it your policy as the trained forensic
w s pathologlst to ratain a sample of chac fiuid?
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o

Al No.

q. Based on your amployment in the Councy of

P

Los Angeles was it standard policy there to raetain the

4 fluid?

5 A, No.

3 Q. Was the fluld ever retained?

7 A. No.

3 Q. Based on your experience in Kerm County
) was it ever a standard procedure to retain the fluid?
1 A, No.

Q. Were you requested by the White Fine
County Sheriff's Office to vetain the fluid in this case?
13 A. Not that I recall.
14 Q. Were you requested by the District Attor-

ney's Office of White Plne County (o retain the fluid?

g 13 A Not that I can recall.
f-;‘\ 17 qQ. Was there a request by the Public Defend- :
1;' 18 er's Office to retain the fluid?
s 13 A, Not thet I recall.
23 Q. Conversely, did any of those offices !
i 21 advise you what to do with the fluld, whether to keap g
22 it or throw it away or do anything with it?
23 A, 1 don't think they contacted me prior
?; 24 to the autopsy.
2 Q. Therafore, did you follow your standard
265 procedure in these types of cases?
; 27 A. Yas,
_ ! 23 Q. Based on your contuct with other prcfes-
’ 2 sionals, do you know of any other offices that retain
$‘§ these fluids in order to run the mure complex tests that
3 |  yere described by the defense?
3 A. I don't know if any do, but I presune

«222«
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|
1 sowe wast.
2 gY Mg, JOHNSTON: No further questions,
3 Your Monor.
fv ] 4 BY THE COURTY: Cross-Examination?
é,_ 5 BY MK. McGUIRE: Yes, Your Honor.
53 ;
; RECKOSS-EXAMINATION !

8 BY MR, McOULRE:

9 a, Dr. Sander, you diu not prepare a re-
10 port on this autopsy until Ocrober lo, 1979; did you?
n 4. Tasl is wobt & correct statement.
; 12 . Do you hiave a copy of your report?
13 i, I Jo.
Lo Q. Is it dated on che third page?
15 A, It is.
) 16 Q. Is tie date 10-16-737
7 i TaatC is correct.
:¥d 8 . bxcuse me, that would have been the
. 9 wale Lt was typed; woulun't it?
“0 i That's correct.
) el Q. 4ut it would not nave been avallable
) ) &2 in type form and not really preparcd for a certain
¥ 23 period of tiuw?
4 A, That is correct.
25 g, Prior to tuat time the body had been
26 returiied to the faumily for its funeral; nad it not?
/, a7 Al I am sure it had.
i 28 | i, Prior to that time the Public Defender's
- Hel Office nad aot been notlficd, as far as you kaow, of
50 the exiscence of this fluld; is that correct?
&) h. I don't --
42 Q. As a matter of fact, as far as =--
-2273-
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A I don't kuow,
Q. As far as you know we were never nocified;

ma

xS

20
21
22

23

23
23
3

3

ian't that correct?

A. As far as 1 kuow. .

q. Until we recelved thls report?

A, Maybe not then.

Q. Dr. Sander, this fluld could have been

preserved by freezing aluost indefinitely; couldn't it?

A, Yes.

Q. and then it could have been unfrozen and
the tests run; is that correct?

A. That is correct,

Q. But it wasn't frozen; was it?

A, No. It was not.

Q. If it had been the pollcy of your office
at the time of this autopsy to preserve that fluid, and
it had been so preserved, it could poventially have sx-

cluded Mr. Ybarra as the contributor of that sewen; Lsn't

that correct?

A, It might have.

BY MR. McGUIRE: 1 have ne further questlons.
BY Tiik CQURT: Redirect, Mr., Johnston?

BY M, JOHNSTON: I have just one question.

REDIRECT EXAMINATION CONTINUED

BY MR, JUHNSTON:

qQ. Dr. Sander, when we talk about preserv-
ing this fluia, whers wae the fluid at?
A. It was in her vagina.

. S0, you did not remove it and then throw

it away or somsthing like that?
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1 A. No.
; 2 q. It was where it wap always at?
:a ‘ . 3 A, Yes.
~ ' ,' 4 q. Now, Mr. McGuire apkad about the ex-
5 clusion of the Defendant as the pexson who could have
6 been the source of that fluid. Would it have been pos-
l sible that he could have been the scurce and not excluded?
8 A. Well, --
9 Q. In other words --
0 A. Well, I cthink that is the way clrecum-
" stances are nowv,
2 q. Even if it had been tested would it
13 have been pussible that he would not have been excluded
" i if they would have had common blood types?
5 A, Yes.
. 16 Q. liow, Doctor, was cthe blood type per-
i_ ' v formed on the victiw?
.‘..:H 8 A, Yes.
. 19 q. And what type of blood did she haval
20 A, She was Group A, Type Positive,
21 Q. What 1s & secretor, Doctor?
S 22 A, That's a person whose antigenlc sub-
‘?:-. 23 scance from thelr cells are secreted in their body
24 fluids.
* Q. iow, would the vaginal cavity of Mancy
% Grlffich coutain that fluid 1f she was a secretor?
& A. Yes.
! @ q. Way she a secretor?
» A, Yes,
0 Q. S$o, the fluid inside of her vaginal
31 cavity would nave been Group a4, Positive?
2 ] A. Group A, yes. It's not related to
=225~
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toe R,
‘ z Q. Tt wouldn't be affected by that.
‘h ) 5 If the Defendant were also Type A,
‘ < what --
5 BY #MK. JERRING: I'm going to object to
& tais question because the hypothetical is not basged
h upor, tne facts that are in evidence,
& BY Mk, JOHNSTON: Well, T think at this
& point tnls is ctne first time we have gotten into thst.
10 In order to facilitate this wacter at this time 1
11 would like to pose it as a hypothetical rather than
12 a fact.
14 LY THE COURT: Well, vou can pose it per-
. 4 haps not in terus of the Defendant bur whoever deposit-
14 ed tae sedel.
‘ 16 oY MR. JOANSTON: OCkay. Fine. Thank you,
7:‘21 ' 17 Your wonor.
‘ 15 REDIRLECT EXAMINATION CONTLNWUED
0 BY MK, JOUHSTON:
21
2 e iypotaetically, Dr. Sander, 1if the
25 gource of Clie semen in Nancy Griffith had come from a
24 | person who had A Positive what kind of comparison could
j 2t | tave been drawn inside of her vaginal cavity then?
26 | A, Well, as far as Becretors none because
; 27 | they would both be A.
! 26 Q. Therefore, it would be very difficuit
2 | or nearly Lupossible co eliminate that person?
3¢ A The person could not be eliminated £
31 the donor were A and the receiver in thils case were A, vou
32 coula not eliminate the donor as being the person who
226~
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¥ donated the sperm or the semen,
2 BY MR, JOHNSTON, Mo further queations,
3 Your Hounor.
4 BY THE COURT: Additional Cresa-Exam?
5 BY MR, McGUIRE: Thank, youw, Your Homor.
6
7 RECROSS-EXAMINATION
8
o BY MR, McGUIRE:
10 Q. Isn't it correct, Dr. Sander, that Lf,
1 | and, of courge, we know Hancy was A, and if Robert Ybarra
12 % was A an examinacion of the fluid might never have re-
13 : vealed rhe factor of AR or O or B, in which case we would
. . kuow the second person other than Kobert was the donor
15 of the semen; would we not?
; 16 A, That's correct.
: 7 g. S0 that even 1if Naacy Grifftich and Robert
; 8 Ybarra both had the same blcod gioup, you could poten=
12 tially eliiminate kobert Ybarra as the donor of the semen
20 ) depending upen tue resulcs of the redts?
2 A Tes.
2z 87 MK, McGUIRE: No other questions,
2 j BY Thi COURT: Now, is D». Sander through
24 f and can be excused from the case?
2 E BY MR, McGUIRE: As far as the defense is
) ® concerned.
a BY MR. JOUNSTON: And the State, Your
| 28 Honor.
2 £Y THE COURT: You may now return to San
30 Francisco. You are excused.
3 BY MK. JOHNSTON: He mav be on his way.
; 2 (Whereupon the witness was excused from
- the Courtroom,)
. -227-
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1 BY THL CQUKRT: You may call your next
2 witness,
3 BY MR. JOHMNSTON: Could we just have a
i 4 mowent to obtain a file? 1 believe we are going to
& obtaln & wirness out of order at this time in order
€ to facilitate his travel also.
e i BY THE COURT: We will just be at ease for
. & a minute while you get his file.
o BY My, JOdNSTON: Thank you, Your Honor.

10
(Whereupon a brief receas was held in tha

" proceedings.)
12
13 BY Mir. JOHNSTON: The &rate would call Dave
W 14 Atkinson.
13 BY Thi COURT: The Clexk will awear the
?_ 13 witness,
f. ¥
18 (WITHESS SWOKN)
ks 19
M. DAVID LAWRENCE ATKINSON
20
’ 21 having been first duly sworn to testify to the truth, the
22 whole tructh, and notbing but the truth, testified on his
23 gath as follows:
24
25 DIRECT EXAMINATION
6
8Y MR, JOANSTON:
./ 27
I <8 Q. Plesse state your full name and spell
9 it for the record?
& A. Cercainly. My full name is David
9 Lawrence Atkinson. The spelling of the last name i
a2 A-t-k-i-n-s-o-n.
~228-
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1 Q. Where do you reside, Mr, Atkinson?
. 2 A, 1 currently reaside Ln Sparks, Nevada.
?7 3 Q. Are you employed, sir?
4 A, Yes, sir, I am,
5 Q. What is the nature of your employmeni:?
6 AL I'm employed as & criminaliast with the
7 Sheriff's Department in Reno. 1lt's the Washoe County
8 Sheriff's Departuent.
9 G. How long have you baeen so employed?
10 A. With that laboratory now slightly over
1 three aud a helf years.
12 Q. and prior to that did you have similar
13 employment?
. 14 A. Yes, sir, 1 did.
15 Q. Where was that atc?
5 16 A, That was with the laboratory of the
'jf \ 1 3 Police Department in Tucson, Arilzona,
;w ® Q. Now, you state that you are a criminal-
%é-A . 19 i1s8t. What is & criwinalist, eiz?
- 20 A, The job as such goes by many titles
’ 21 depending on different labs ona's in, Our lab uses
T 2z the title criminalist. Some labs call it a foremsic
2 chemigt., Sowe labs c¢all them an analyst, Basically
24 it iavolves taking the background in the sciences. A
2 wajority of the people of the world come into the fiaeld
S 2% with & background in chemistxry. It'a a simple process
/4 o of taking cthat background in sclence, learning differ-
(, @ ent specific things along the way, and then applying
A rhat knewledge to the setudy of physical evidence. This
%0 can range from analyzing a dried ssmple of blood to
3 determine its blood type to examiuing a bullet to deter-
2 wine whether or not it came through a certain gua.
i -229-
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1 There's quite a variety of different things that we
2 yet called upon o do.
V 33 Q. How, Mr. Atkinson, what kind of specific
ﬁ: C, 4 craining have you had in your lifetime to receive tha
5 ticle of criminalist?
6 A, Well, in terms of the formal educational
7 background, I have a Bachelor of Science Degree in
8 Chemistry. Then after getting out of college I then
8 went to work in a medical research laboratory at medi-
10 cal school at Lowa Linda, Californmia, which slmply gave
" we somwe backgruund in blood chemistry that 1 am some-
12 times called upon to do.
‘ 13 After working there for approximately
L fourteen wouths I then went to work at the laboratory
15 in Tucson, at which point in time I began a very leagthy
. 16 process of on-the-job trailning, of being tutorad and
:; ‘ 7 shown these things by other members of tne lab staff as
18 well as being glven lists of required readings, exposed
f 9 to bigher buoks and journals and pemphlets and whatnot
t 20 on these different things. Perhaps as a criminalist I
{’ a was trained in scnool ro use different types of instru-
2 mentaiion, but I was never trained how to analyze, let's
2 say, hercoin, usiung that fnstrumentation.
24 So, a lot of the training was how to take
) 2 what you had been taught theoretically and learn how to
. 2% apply ic. 3o, I had on-the=job couatant training there,
i / 2z as well as I had a class in toxicology, which is how to
: 28 study for drugs and poisons and body fluide and tissue.
% » I had chat at the graduate school in Tucson.
b I also had several FBl training courses,
£ 3 that is the FBL laboratory putse on their academy in
a 32 Virgloia in such things as {netrumental methods of
«230-
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; ' 1 analysig, tiwe examination of glass, the examination of
; 2 hairs and fibers, and I believe one other escapas ms
- 3 right now but a continuing process cof both on-the=job
4 training, learning from other people and learning on-
5 the-job, as well as studying the professilonal literature
6 {n our field and attending training seminars whenever
7 possible.
8 BY MK, JOHHSTGON;: Your lionor, I would offer
g Mr, Atkinson as a trained eriminalist to the Court as
10 an axpert.
1 BY Mk, McGULRE: We have no objectiom, Your
12 Honor.
' 1 BY THE COUKT: Alright. Mr, Atkinson is
L accepted as a trained and acknowledged criminalist.
‘ 1€
1€ DIRECT EXAMINATION CONTINUED
2 17
BY MR, JOHLSTOR:
" & |
‘§“> ] 1% Q. How, Mr. atkinson, in the fall of 1979
- 26 were you employed at that time with the Washoa Lab?
21 | A. Yas, slr, L was.
2 Q. bid you have cccasjion te handlie any
?é 23 evidence regarding a case State of Nevada, Plaintiff,
24 versus Robart Ybarra?
2 A Yes, sir, I did,
W 26 BY M. JOHNSTON: May 1 approach the Clark,
; 27 Your honor?
[ 26 BY THE CGURT: You way.
26
- DLAECT EXAMINATION CunTIUUED
a1 BY MR. JOHNSTON:
% Q. Mr. Atkinson, I would like co go ahead
~231-
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1 and hand you what has been marked as State's Exhibice
2 26=B and 26-C and ask you to examine those. You can go

i 3 ashead and open tha containers 1f you like, air,

’ 4 (Whereupon the witness axamined the exhibitn.)
5
& A. Yes, sir.
7 Q. Mr. Atkinson, I would also like te hand
8 you what haw been marked as State's Exihilblt 26-A. Please
g examine thac.
10 (Whergupon the witness examined the exhibit.}
11
12 A, Yes, sir.
1 Q. Mr., Atkinson, I would like to hand you
14 what has now been marked as State's Exhibit 29-A and

" i5 ask you if you would please examine 1it.

16 {(Whereupon the witness exawined the exhibic.)

17

. 18 A, Yes, sir.

Q 19 0. As to those four exhiblits do you

-:'. 20 recopnlize thew?
2 A, Yes, sir, 1 do.

L 22 Q. How are you able to recognize them?

. 23 A. On each of the four exhibits themsalves
24 I have borh my signrature from when | took actual custody
25 of thew, I also have my identlfyinyg eignatures and marks

* 26 on soume of the contents that I can idencify them. On
27 the one, which {& idencified as State's 26-A, 1 can

{/ 28 recognlze that from when I put it topgether.

29 Q. Could you, by refarring to the exhibit
30 numbers, slr, please {ell me what those exhibits are?

; X A, Sure. The first two that I was given

“ 32 which are items 26-B and C, both are in vanilla

v ~232-
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'f' 1 envelopes that coatain significant quantities of frag-
;“ 2 ments of broken glass, The vast sort of fragmencs have
> 3 e mirrored surface on the back of thew, 3o, they ap-
- 4|  peared vo be frow a broken glass.
5 i Item B is identified as having been re- .
6 covered, I would read that as, 4364 feer, I believe,
7 south of winere the viccim was located., The other, which
8 is itew 26-C, was identified as having been recoverad on
9 3o-Mile Road, Lhe scene of the lacident.
10‘ Q. Exhibit 29, 1 velieve.
" A, Excuse me. Exhibit 2% is unfortunately
12 in broken coudirion now. Initially when this was sub-
13 mitted this was -- my recollection is it was a relative
L unbroken siiding glass mirror dear, lilke one in &
15 medicine cubilnet or a vanity. When it firat came it
. 16 was in its impact peosition. It was subsequently broken
S " along the way and there appears to ve fragments missing.
;;: 18 Then the fourth itgm, which is 26-A,
5 19 simply contains three swall fragments of the -- well, I
20 ahould say combined fragmeuts, perhaps, that I made my-
a gelf by golng inro the first two jtema, I believe it
. 2 was 20-B and C, aad taking the different tragments of
. a2 glass from those two items and tryiny to determine
: 24 whether or not, since they were in two different loca-
%' 2 tions, we could say, one, they came from the same thing,
' % and if we could say that in trying ts find out what was
! 27 chat thing that they came from. So, it was a very simple
! zaj but tedious process of basically trying to put together
> 29% a jigsaw puzzle with no picture, You're working aloug
H)% tiny lictle microacopic iines that occur in a glaas
“ when ir's broken and you can analyze that if you find
32

the corresponding fragments of glass.
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b
1 You are not just lpoklng at the general
. 2 shape of the curve. If those ware broken aparc at one
: 3 poilht iu tiwe chere's tiny imperfeccions in the surface
4 of the glass Lual you can feel almoac sliding cogether,
g There's aluost a locking feeling when you find the two
6 ¢orrect corresponding pleces,
7 S50, simply by golng through all these
8 fraguments, tryii, te pul them together, I was able to
k] rebuild these three gilferent segmencs of the initial
10 panel or whatever {t was. I warked the ones here as O
" that were raken out of -- that's Humber 26-B, and all
12 the ones witioul any markings on it were from the cther
13 one,
. 14 From the process of dolng that obviously
15 wuch of the glass itself i3 wissing. There were pleces
i 16 I could nut find in there. 1 was able though en the
¥ larger plece rigat here to reconstruet ic, There's a
o 18 straipht edge Lere and a scraignt edge bere (indicating),
19 which woulud correspond to the corner of the pane of glass. .
20 I was also able to reconstruct what 1ls a ground-in portiom
21 of the glass Lere (indicating). [ then went to compare
2 this atruciare, chis ground-in portion here, to the glass
‘;. 23 and it's locarion to the corner (indicaring). I wanted
24 to compare that to the round-end finger ridge or finger
25 cowparison, the groove, that's commonly ground into
S 26 vanity mirrors so one can siuply grab it, you know, and
/ 7 get chose fingers into 1t and wove the door open. That's
[_ 28 one very clear saowing here (indicating}.
‘ 2% S5imply 1 weunt through and compared some
30 of the poiluts of thut -- sides, general shape, and that
L sort of thing -- sluply trying to determine was this
2 congistent anu similar to this mirror. Information was
=234-
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- provided. The other mirror, the pané where this mirror
_%’ . | was found, is miseing. So, the question was can we say
f“ 5 whether or uot this broken cne &nd all of the fragments
" from the scene was consistent with being that missing
5 wirror door,
G In going through doing that I found that
7 the construction of this grooved finger ridge ia similar
8 in size, the thickness of the glass was similar in size,
y and on the basis of those characteristice it was dater-
10 mined that these fragments and the reconstruction of them
11 indicated as far as we could tell it certainly was very
12 consiscent with having been the watching half of this set
13 or a similar sort of set. It simply was conalstent with
10 being similar co this one.

! ) 15 Q. Mr. Atkinson, in doing your examination
- W did you also have an opportunity to examine che colora-
i. 17 tion on the back of the mirrors?

! 13 A, Yes, sir.
iTi 19 Q. To see whether or not Exhibit 29 and the
29 one that you had constructed, 26-A, appeared to be
21 simiiar or of common origim?
22 A, Well, for similar chisracteristlcs, yes,
23 sir.
24 Perhaps it's easier just to displey cne
25 of the fragments, but you can see there's a very dark
25 color or blackish-brown paint on it. You can sew kind
p 27 of a goldish color chips underneath. Also on the edge
{_ 23 of it here there is paint where it has overlapped on the
23 edge of the glass (indicating). Thase thinge were look-
30 @d at. Basically it's a process in looking at this
. <3 you're less concerned with exactly what type of paint
?# 32 that ts. It siwply 1is there is & similar type of paint
B -235-
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present on Che cue recoverad from the house and simply

trying to find out is thare anything else that looks

i  as though Lt could not be consistent with 1t? So, yes,

1 did look at those charactaristica.

3 Q. Did you compare the thickness of the

wmirror, that is Exhibit 29 and Exhibit 26-A%

7 A, Yes, sir, I did.
3 qQ. What was the result of that comparison? !
3 A, i found that they were similar in width
13 and similar in thickness.
1 Q. Now, I believe you mentioned the groove
12 that you were able to reconstruct in the comparison.
‘ 13 Was it similar in depth and in length?
. 14 A. In depth, ailx, that wculd be more by
15 gimple feel than actually trying to measure, Let me
16 explain,
17 pPart of the cifficulty obviously is
) 18 these two things are obvicualy manufactured at differ-
E ‘ ; 19 ent times, The one groove would be ground-in and then
20 the other one would be done in the szame way. There is
21 nothing inherent that says thet those have ro be exactly
l: 22 the same. Lf you yo through and you oeasure it with
23 rotal precision and you find that tney're different,
24 that really doeen't tell you that much, If you find
;i 5 that they are the same, that simply crells you again it's
: <6 consistent and similar, It still cannot tell you that
/ 2 it's absolutely that missing mirror.
i 28 qQ. Based on the location of that groovs,
29 did you measure it from the edge and the cormer for pur-
30 poses of comparing Lxhibit 29 with Exhibit 26-Al
Eal A. T simply took a caliper, sir, and iastead
22 of measuring, trying to determine 1s it .23 inches or
-236- '
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P something, I sluply ser the caliper differances on one
;._ 2 for the width of the greove, different structures, and
f: 3 compared 1t. Was it sfuilar to the one that was intact?
;t 4 f That’'s how I compared the characteristics of ir,
K 5 | Q. Thank you.
6 Based on all these factors them, Mr.
7| Atkinson, in your professional expertise are you able
8 to reach & reasonable conclusion as to whether or not
9 Exhibit 29 and Exhibit 26-A are similar and could have
10 come from a common source?
1 A. i was able to come to & conclusion, yes,
12 glr.
13 Q. And what is that conclusiont
~14 A. That the conetruction of the broken one
' 15 would correspond with a similar glass in terms of all the
16 characteristics I can see, and alsoc has the appearance
17 of having the finger groove ilnstead of in the upper right
N 18 corner, a6 this intact one or as ic's located here on my
T 19 lap, this groove corresponded to being in the upper left .
20 corner (indicating). So, agein on the asets, one groove
A ] 21 tends to be on one side and one groove tends Lo be on the
22 other. So, these do show that.
e 23 Beyond that, I can't say that they abio-
i' 24 lutely were from che same set.
2 BY MR. JOHNSTON: Thank you.
26 No further questions,
. 2 BY THE COURT: Cross-Examination, Mr. McGuire?
i 28 BY MR. McGUIRE: No questions, Your Honor.
: 29 8Y THE COURT: 1s the witness excused at this
30 time or is he held subject to recall?
31 BY MR, McGUIRE: He may be excused.
32 BY MH. JOHNSTON: He may be excusaed,
-237-
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Your Heneor,

BY THE COURT: Mr. Atkinson, we will excuse
you from the trial.

BY MR. ATKLKSON: Alright, Thank you.

(Whereapou the witness was excused from

the Courtroom.)

BY THE COQURT: You way call your next
witness.

BY MR. JOHNSTON: The State will call

Bernie Romero.

BY THE COURT: The Clerk will swear the

witneas.

(WITNESS SWORN)
OFFICER BERNIE ROMERO

having been first duly eworn to testify to the truth, the
whole truth, and nothing but che truth, testified on hie

oath as follows:

BY THE COURY: Please be seated,

You may proceed.

DIRECT EXAMINATION
BY MR, JOHNSTON:

Q. Would you please atate your name and
spell it for the record?

A, Barnie Romerc, B-e-r-n-i-é¢ Beo-m-e-r-o,

Q. Mr. Romero, you have already testifiaed
in these proceedings previously; haven't you?

A, Yes, I have.

Q. In September of 1979, you were smployed
+238-
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A | by the white Pine County Sheriff's Office?
;. ¢ A. Yes, I was.
< 4 Q. How long, sir, have you besn in law
4 enforcement?
b A, It will be a total of thirteen and a
& half years.
! G. What types of jobs have you had in that
8 period of time in law snforceument, specific assignmencs?
9 A, Wall, I worked for the Ely Folice De-
10 partment for eight and a half years, at which time I was
1= promoted to the capacity of Sergsant.
12 1 then worked for the District Attorney's
13 Office as a speclal invesctigator for about ome and & half
14 yeara.
’ 14 Then I was hirad by the Sheriff's Depart-
16 ment. I was hired as a Lieutenant and 1've been working
gi 1 with the Sheriff's Department sinca,
h;‘ 1% qQ. Have you had any college training in the
E ! 14 area of law enforcement?
20 A, Yes, I have,
2 1 have a two-ysar degree in law enforce-
i e ment through the Northern Nevada Community College. I'm
5 25 a graduate of the FBI National Academy,
. 24 Q. what kind of training have you had 1a
25 those courses of atudy?
2% ‘ A, It's jusc about every facet of law aa-
R 2 | forcement. 1 had training in homicide investigations,
% 4 in criminal investigations, narcotic investigations, and
z accident investigations.
% Q. Okay. Have you ever been an instructor
3 or a teacher in any area of law enforcement?
a2 A, I've done in-service training in law
=239~
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S i

euforcement both for the Ely Police Department aad for
2 the White Plue County Sheriff's Office.

- 3 Q. Now, on September rhe 29th, 197%, you
fr' . 4 earlier testified that you were at the scena when Nancy

5 Griffith was found?

6 A, Yes, I was.

7 Q. Now, did you have any particular assign-

8 ment at that scenael

9 A, Yes, 1 was in charge of the investigation.
10 Q. Would you pleass sxplain what crime scene
n investigation invelvas?

12 A. It's preserving the evidence, gathering

' 13 the evidence, diagraming and preparing it for Court,

14 Q. Now, at that particular scene were you

15 in charge?

16 A, Yes, 1 was.
17 Q. And did you have tg secure any particular
;;t- . 18 area for your investigation?
o 19 A. Yes, I did.
: 20 Q. What area did you aecure?
- 2 A, We secured an area where [ belleve it was
2 about four thousand three hundred and sixty scme feet .
s Q. How long would that be in relation to say

24 a mile?

% A, It's right close to a mile.
26 Q. and when we say secure what do you mean
/ 2 to secure a crime scene for investigation?
! 28 A, Okay. In this case about the only thing
29 we could do was we rope 1t off, We had signa up and
0 then wa had people watching the srea to make surd nobody
N want in there.
3z BY MR, JOHNSTON: May 1 approach the Clerk
-240~
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gk’ S

i aund the witnees, Your Homor?

BY THE COURT: You may.

e 1 DIRECT EXAMINATION CONTLNUED

]

BY MR. JOHNSTON:

O

7 Q. Mr. Romero, did you have occasion to pre-
3 pare a diagram of the area that was involved in your in-
3 vestigation?

19 A, Yes, 1 did,

1 Q. Now, directing your attention to your

12 lefr on the easel there is a large drawing, Do you

13 recognize that diagram, which has been marked as State's

14 Exhibit Number 77

" {Whereupon the witness exauined the exhibit.)
: 16
17 A, Tes, 1 do,
;” 18 Q. And how are you abla to recognize it?
{; 19 A. 1 prepared it myself,
20 G. And at whosee direction did you prepire
i 21 that exhibit?
22 A, At the Distrxict Attorney's.
5_ 3 Q. Now, 1 assume you had scme opportunity
4 to visit that area before you made this dlagram. How
- 5 many times did you visit the area and how much time did
. 6 you spend in the area out there?
f ; i A, 1'd say I went out there about probably
’ 8 five times in tha course of the investigation. I spent
; 29 between thirty to forty hours out chere,
\ 20 Q. Thirty to forty hours?
A 2 A, Yes,
B a2 Q. Would you explain to the Jury and the
~24l~
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