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K

e

b 1 Court ihow you went about preparing thia particular diagram?
; 2 A, When we were processing the crime acene

what we do ls wmark the evidence, measure the evidence and

[ ]

4 photograph it. Theu we draw a rough sketch as we are

en

weasuring, We bring it up to the office where we can

€ more accurately diagram it.

} Q. Is the diagram drawn to scale?

£ | A, No, it 1s& not.

& 3 Q. Does it accurately reflect the location
i | of the various objecta tnat are on it as they existed on

September the 29th, 19797

1z A, Fairly close, yaes.
SR | Q. 1s the exhibit in the same condition as
. 1 | when you prepared 1it?
| A, Yea.
1€ Q. No material alcterations or changas to ir?
! 17 A, No.
® | BY MR. JOHNSTON: Your Honor, at this time I
f?ﬁ 1€ 3 would move for the admission of State’s Exhibic 7.
x| 8Y THE COURT: Mr. McGulre?
2 BY MR, McGULRE: No objaction, Your Homcr,
) =1 BY THE COURT: Scate's, Exhibit 7 is admitted
% without ebjection.
24
25 DIRECT EXAMINATION COWTIRUED
26
BY MR. JOHNSTON:
K 27
. 28 Q. 0fficer Romero, did you prepaxe any other
29 diagrans of the area involved?
30 A, Yes, 1 did.
31 Q. What area would that have baaen?
32 A. The immediate area there, covering where
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i
i 3 the victim was located and where the majority of the
é_ 2 evidence was located.
e 3 BY MR. JOHNSTON: Could we have Exhibit 8,
ilﬂ :‘ 4 Your Honmor, placed on the esasel?
5 Y THE COURT: You cerrainly may. My Clerk
6 will help you.
7 BY MR. JOHNSTON: Thank you, Your Henor.
8
9 DIRECT EXAMINATICN CONTINUED
{o]
I BY MR, JOHNSTON:
12 Q. I would like ro direct your attention to
13 what has been labeled as State's Exhibit 9. Do you
o i4 recognlze that?
' 15 |
" (Wihereupon the witness examined the exhibit.)
:, 7 A. Yes, 1 do.
*, 18 Q. And how are you able to recognize that
& 19 exhibit?
20 A. Again I drew it myself,
21 Q. 4ud at whose direcrion did you draw it?
22 A. The District Attorpey's.
23 Q. And again was this based on your flald
24 notes and your visics te the area’
25 A. Yes, it waa.
26 Q. Is this particular diagram drawan to scale?
27 A. No, it is not.
28 Q. Do these diagrams indicate any directiocn
" 2 to them?
0 A. Yes, thay do.
2 Q. Do they indicate any distances?
32 A. They indicate distances from whers the
~243~
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[

1 victim was to a certaln portfon of it.

‘i 2 qQ. Does Exhibit Numbar B accurately raflect
e 3 the scene as you saw it on September the 29th, 19797

4 A, Fairly closs, yes. Falrly close, yes.

5 BY MR. JOHNSTON: Youx Honoxr, I would move

6 at this time for the admission of State's Exhibit Muaber 8.

7 BY THE CQURT: Mr. McGuirel
8 BY MR, McCGULRE: No objection, Your Honor.
g BY THE COURT: State's Exhibit Number 8 is
=0 admicced without objection.
11 BY MR. JOHNSTON: Thank you, Your Homor.
12 At cthis time, Your Homor, we would like to ask
13 Officer Romero ro atep over and describe to the Jury
e 14 pbasically whar thae major items on this diagram are.

15 Y THE COURE: The officer can step forwvard.

Y 16 Do we have a polnter oOX apything to help him

. 17 withi

' 18 BY MR. JOHNSTON: Thank you, Your Homor.

N 19

] 20 DIRECT EXAMINATICN CONTINUED
21

BY MR, JOHNSTON:
22
23 qQ. Officer Romero, would you please point
24 gut to the Jury, referring first to Exhibit 7, the major
25 feature on that particular exhibit or diagram that you
) 2 prepared? Seven is the larger exhibit.
K 2 A. Okay. The direction here -=
. 28 Q. Excuse me, Seven is the long one.

2 A, Sorry.
0 Q. That's okay.
3 A, The road heads about noxthr south. This
32 is 3G-Mile Road. This is the road over here (indicating) .

SUTYAN
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1 The bridge is over here, I just had to cut the dlagram
2 Jowin., I had to go a full mile of ir.
3 This 18 another street.
4 Number one, over hgre, is where the vic-
5 tim was located {(indicating}.
6 Q. Could you please =~-
7 BY JURGR NUMBER ONE, MR. WRIGHT: I cannot
8 hear him. [ heard number one but I didn’t hear what
) it was.
10 8Y THE COURT: Can you speak up, Mr. Romero?
1 BY CFFICER ROMERO: Okay .
12 Number one indicates where the victim wae
13 located,
. 14
‘ 5 DIRECT EXAMINATION CONTINUED
16
BY Mk, JOHNSTON:
17
,_L;-‘ 18 Q. Okay. Excuse me, Could you please putr
19 a mark there or draw a circle around that number ona? .
20 A, All the measuremeats and averything 1&
21 coming frow where the victim was located in a southerly
; 22 direction.
. 23 Q. On the chart now ypu nave indicated =
24 litcle area there just off the side of what you des-
t 25 cribed as the road., what are cthose items?
g 26 A This over here 1s the side of the road.
y 27 That's part of the road itself, but it's not the
'l 28 } traveled portion (indicating).
29 | This line over herg indicates & burn.
30 Between the burn and this other portion over here there
RO 18 sagebrush (imdicating}.
. 32 This portion ovar here that looks like
: 245~
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e -

4 road ls a wash (indlicating).

Then you got the hillside further on

an

3 up (indicating).

i
4 Q. That {s & hill going up then from what %

i
4 you have described as a wash? !
& A. Yes, right. From here on up it's a hill-

v side (indicating}.

] Q. Now, where you deacribed to us as the

9 alde of the road, what are those marks there that turn g
10 into dots? !
1 A, Okay. These dots here are soms tracks %
12 that appeared to have been made by & vehicle with sort |
10 of a narrow wheelbase (indicacting). i
14 Q. Now, all over the cbart thera appear to :

14 be a bunch of little writings. 1 cannot see what thay i

16 are frow here, What do they represent?
1w A. All these litctle writlings down here,
o 18 they're numbered, and they indicate the pileces of evi-
19 dence that we lucaCed.
20 Q. Now, could I direct your attemtion to
2 Exhibit Number ¢ please? Now, if ycu could set that to
: 22 the side a little bit. would you show the Jury which part
’2 2% of the Exhibit Number 9 has been reproducad in Exhibit &7
24 A Okay. The general part over hars 1s de-
25 j picted over here {indicating).
2 | Q. . Then could you point out for us the major
p 2i g features of Exhibit Number 87
! 2 A. Okay. Again, the one indicates where the
2% victim was loceted.
3 Q. Would you agalp take the marking pen, the
31 red marking pen, and put a circle around that number?
32 A, Then this little line over here indicates
~246-
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‘ 1 the traveled portioa of the road,
?5 2 The portion over hara (indicating) 13
é; 3 called a shoulder, This haere would be the burn (indicat-
e 4 ing). Betwsen the burn and the wash there's sagebrush.
5 This would be the wash and then again
6 this would be the hillside (indicating).
7 Q. Now, what are thosg lines down theare on
B the road agaln?
9 A. This line over herg indicates the same
10 vehicle tracks.
" q. And the little numpers on Exhibit 87
12 A. The little nuambers indicate the places
13 of evidence and where they were found in relation to
. 14 the tracks,
15 Q. Thank you.
& 18 You may resume your deat.
‘f 17 Now, as part of che crime scene inveatiga-
;Q‘L 18 tioa did you collect soma physical avidenca?
; 18 A Yea, we did,
20 Q. aAné how did you go wbout doing thatl
2 A, Okay. Agaln what wa did when we got
22 there is we combed Che area where we thought evidence
23 would be. It was in turn marked. We went back and
24 started from where the vietim wae found aud started
25 measuring frow that polnt to every plece of evidence,
26 It was then photographed and it wae picked up and then
,f 27 placed in an evidence bag, in cases of tracks, or other-
28 wise just photographed.
29 4. How, you have indicated on the chart
0 some tire tracks. Were there other tire tracks in that
3 | area?
32 A. Yes, thera were.
-247~
+
,i +

AA0256



Case 3:00-cv-00433-GMN-VPC Document 120-2777456 Filed 06/23/05 Page 2?0 of 280

s

1 } Q. Ware they all on the traveled portion
‘; 2 % of the road?
" 3l A No, There were seaveral tire tracks
,l 4 & within that mile's distance that appesred to have been
I 5 | turning around.
5 BY MR, JOHNSTON: May I approach the Clerk
7 and the witnesa, Your Honor?
8 BY THE COURT: You may.
9
iO DIRECT EXAMINATION CONTLNUED
" BY MR, JOHNSTON:
12
13 Q. I would like to hand you what has been
14 marked as Stare's Exhibic 11. I would like to ask you
\;5 to examine that, please.
'gz 16 (Whereupon the witnese examined the exhibit,)
17
18 Q. Do you recognize the subject matter of

t . 19 that photograph?

20 A, Yes, I do.
:' 21 Q. Do you know who took the photograph?
“’ 22 A. Yes, I do,
; 23 Q. Who was that? N
ﬁ& 24 i A Deputy Clyde Drake.
i; 25 } Q. And when would they have been taken?
26 i A, They would have besn taken tha same
/ 27 i day, the 29th.
[ 28 Q. And what do the photographs show?
| 29 A. They show the tire tracks that indicate
30 somebody appeared to be turning around,
?I 31 Q. Wwould this have been turnsd around more
- 32 than one time?
-248-
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€ e
;é o 1 A, Yea., Each photograph or sach photograph
;; 2 appears probably two teo three times in that same area,
;: 3 Q. Do those photographa accurately deplet
4 the scene as you saw it that day, September 29ch?
% 5 A, Yes, they do.
: 6 BY MR. JOHNSTON: 1 would ask for the admia-
7 sion of Scate's Exhibit 11, Your Honor,
8 BY THE COURT: Mr, McGuire?
g BY MR, McGUIRE: We have no objection, Your
‘0 Honor.
9 BY THE COQURT: State's Exhibit 11 is admitted
“2 without objection.
13 BY MR. JOHNSTON: May I approach the Clerk
. 14 and the witness again?
' ) 5 BY THE COURT: You may,
6
: 7 DIRECT EXAMINATION CONTINUED
) 18
£ BY e, JOHNOTON:
g 19
20 Q. I would like to hapd you what has baen
1 marked as State's Exhibit 12 and ask you if you would
£ . 52 please examine it.
# (Whereupon the witness examined the exhibit,)
24
5 Q. Do you recognize the subject matter of
26 cthat photograph?
. 27 A, Yes, I do.
; 28 Q. Do you know who took that photograph?
29 A, Yes, 1 do,
30 Q. Do you know when apnd where that photo-
n graph was taken?
. 32 A, That photograph was taken at the scene
B ~249~
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it

#

g
4

1 on Septembar 29th.

}5- 2 Q. Does tuat photograph fairly and accurately
) 3 deplet the scene as you saw it that day?
‘; : 4 A. Yes, it does.
5 Q. Wwhat is the subject wmatter of that photo-
6 graph?
7 Al It's a tire track.,
& Q. Any particular tire track?
9 A. Yag, ILt's the right front tire.
10 Q. Do you know that froa the photograph?
1 A Well, I do unow,
12 Q. Alright. Could you show on the diagram,
13 Exhibit Number either 7 or 8, please refer to which ona
.14 you mean, wnere those photographs would have been taken

15 -~ that is Exhibits 11 and 12,

N 16 BY MR. JOHNSTON: Whilg the witness is getting
j; 17 into position we would also ask for State's Exhibit il
__\ 18 for aduission, Your Honor,
S 19 BY THE COURT: Mr, McGuire? .
20 BY MR, McGUIRE: We have no objection, Your
21 Honoz.
+ 2 BY THE COURT, Stete'a Exbibit 12 Le admicted.
23 BY OFFICER RQMERO: Okay. Number 1l wouid
24 have been the photograph that would have been taken
25 around this area here and around this area over hers
26 {indicating).
, 27
‘ 28 DIRECT EXAMINATION CONTINUED
29
BY MR, JOHNSTON:
30
) 31 Q. Those are the photographs of a vehicle
i 3z turning?

~250-
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st
o

A Yas.
(V8 Okay. HNow what abgut Exhibit Number 127
A, Exhibit 12, that would be taken a&s ve

ljeft the road down over here (indicacing).

G. Now, you are pointing to the tracks that

go off of the main road on to the shoulder?

A, Yesn.

Q. Okay. Thank you. You may resume your
geat,

A. Thank you.

Q. Row, regarding these tire tracks, did

you ever measure the width of the tracks?

A. Yes, we did.
Q. iHow did you measurg them?
A. We measured them fxom the oucside to

the outside.

4. Sa, Lf you were iooking at the tracks
on the prouwid you Wers weasuring befween the two sides
of wnere the tire lapressicn would have been?

A, Yes. But we measured in one ared where
we could make sure that it was aither both the front

tires or both the rear tires,

Q. What width did you establish for the
widch of che wheelbass on the vehicle that you wara
looking for?

A, 1 believe it wam fpur foot elght inches.

Q. In your sesarlier testimony you tescified
to seeing a vicrcim at the sceéns, Nancy Griffith, and
idencifying ner as having been burnad. Did you find any
other evidunce in the area where she was located or on

the diagrams, numbers seven and eight, that would have

i{ndicated a burn had taken place?
=251~
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~BEP S
A. Yas.
Q. Could you please ¢xplain what you found?
A. I firasc located & palr of blue tennis

shoes. Looking from where 1 was up on the wash I saw
what appeared to be a yas can in an area that had been
charred. Closer examination showed that there was frag-
ments of burnt clothing and burnt hair,

Q. Any other items located?

A. In that area there was, besides the
tennis shoes, there was the top of a can, which I later
thought it wight be the top off the gis can. The gas
can was in the charred area itself, The lid was eithar
tora or melted off the gas can. It was laying away from
it, That's about it in that area.

Q. Did you find evidence of burm in any other

areas?

A, We found pieces of the burnt clothing in
other areas.

Q. whatr color was the clothing?

Al wWhat was lacer detsermined to be the pants
was aurt of an oft-brown or tan coloz.

BY MR, JOHNSTON: May I approach the Clerk,
Your #onort?

BY Tub COURT: You may.

DIRECT EXAMINATION CONTINUED

BY MR, JOHHSTON:

q. Mr. Homero, I would like to hand you
what has beeu marked as State's Exhibits 13 and 14, 1
would like to ask you te examine those, please.

(Whereupon the witness examined the exhibltsa.)

-252-
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T r .
1 Qe Do you recognize the subject matter of

& 2 those ctwo photegraphs?

] 3 A, Yea, I do.

L ek 4 Q. Do you know wha topk the photographs?
5 A, Yes, I de,
6 Q. who was that?
7 A, Me.
8 q. And when would those photographs have
] heen taken?
10 A The evening of the 2%th.
1" q. That's September 19797
12 A. Yes. .
13 Q. Do those photographs fairly and accurataly

. 14 depict what you saw at the scene that evaaing?
‘ 1% A, Yes, they do.

- 1€ Q. And would you describe, please, what the

“;; ) 17 photographa show?
1€ AL Okay. Number 13 is the area that appearad
19 to have been charred, probably the burn ares. Thers's &

a0 gae can. It's a Thrifty gas can,and the 1id laying away

21 or racher the handle laying away from it approximately a
a 2z foot or so.
S- 25 Exhibit Number 14 again ie tha same area,
24 It's & lictle bit furcher away., And it depicta burnt
R 2 clothing aund charred sagebrush arcund the area. 1t als#c
. 26 ghows tne can and the lid laying away from it OF¥ rather

27 the handle laying away from ir.

28 q. Within thae photographs that are Exhibics

26 13 sud l4, the photographa include some yellow markers

i with black nuwbers on them, What do those signify!l

3 A, That's the number that wa used to number

3z that particular plece of evidence and also the numb er
~253- '
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! 1 for the photograph.
;, 2 Q. Do those particulay numbers coordinsts
A 3 wich your diagrams, Exhlbirs 7 and 81
P 4 A. Yes, they do.
5 G. So, if a person were to find a number
6 on the yellow card in a photograph they could locate
7 that item by ooking at yeur diagran?
8 A. Yes.
g BY MK, JOHNSTON: May [ approach the Clerk
10 and the witness, Your lonor?
11 BY T.E COURT: You may.
12 8Y MR. JOHNSTON: Thank you.
13
. 14 DIRECT EXAMINATION CONTINUED
15
BY MR, JOHNSTON:
16
17 Q. Officer Romerc, I would like to hanrd yocu
18 what has been warked as State's kxnibfr 15. T bellave
19 this is State's Exhibit 16, Would you please take thoss
20 items out and examine them?
" “ (Wnereupon the witnesa examined the exhibits.)
{ z2
; ‘ 23 A, Okay.
24 . Do you recognize those exhibicael
25 Al Yes, 1 do.
6 Q. How are you able Lo recognlze them?
/ 27 A, 1 got the tag wherpe 1 wmarked them right
{ 28 after I got them on boch the gas can and the gas handla.
29 Q. Excuse me. You sald the gas can, which
30 axhibic is that?
31 A. Okay. That would be Exkibit 16.
a2 9. Okay,
=254~
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20

21
22
23
24
25

26

29

30 |

a

32

19 |

28 |

AL txnibit 16 L8 e gaa can
Q. And Exhibic 152
A Exhibit 15, they were placed in that

can shorrly after I picked them up and it'e also got
wy initials on it,
. snd what is Exhibir 13, pleasa?
A. Exhibit 15 1s burned pieces of material

that were found in that particular area where the gas

can was found.
Q. o these exhlLits appear Lo be in sub-

stantialliy the same condition as wher you first collected

them?
AL The Exhiblit Number 15 does,

Exhibit Number 16 ls about the same thing
otlier thsn it's been worked om by fingerprint people

gince.
BY MR. JOHNSTON: May 1 approach the Clexrk?

BY THE COURT: You may.

DIRECT EXAMINATION CONTINUED

BY MR. JOHNSLON:

Q. Offfcer Romero, 1 would like to hand
you what has been marked as State's Exhibit 6-A and

State's Exhibit 6-8 snd ask you to gxamine them, please.

(Whereupon the witness examined the axhibits.)

Q. Do you recognize thoss exnibitae?

A Yes, 1 do.

Q. And how are you able o recognize them?
A. Again i{t's got wy signature on the

euvelope they were placed in after we piched them up.

-255-
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1 Q. And what are those exhibits?
- A, They're the blue tgnnis shoes.
K] Q. And where were they found?
4 A. They were found in the wash. That's
& the firat thing I found in the wash.
€ Q. In the wash?
i | A, Yes,
E Q. Okay. Now do those Exhibits, 6-A and
] 6=-8, appear to be in substantlally the sawe coundition
1 | aa when you first collected them?
11 | Al Yas, they do,
12 Q. Officer Rowmero, would you please, with
12 thae Court's perwigsion, step up to Exhibit 8 and show
. 14 the Jurors whera those particular items of evidence were
) 15 collected?
= 16 BY ThE COURI: You may go over rtherxe,
’ 17 BY OFFICER ROMERO: Okay.
* 18
19 DIRECT EXAMINATION CONTINUED
20
BY MR, JOHNSTON:
. 21
o 22 q. Now, Exhibit 15 wauld have been some
i 25 |  burned cloth?
3 24 A, The burned cloth would have been located
: 2 || in thie area right here (indicating).
: 26 Q. Could you take the red marking pen aud
/ 27 put X-15 by the cloth where you collected that exhibit,
- { 28 please?
., 29 A, Okay.
' 30 Q. Okay. Exhibit Number 16 wase the gas can
g 31 with the handle, Where was that collected?
' 32 A, That would have been right over hare,
-256-
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e .

right arcund the cencter of the wash (indicating).

. 2 q. Would you please put a&n X-16 in rad on
%E ) . 3 || that apot?
s . Exhibit 6-A and 6-B.
: 5 A, That wouid be right around here (in-
6 dicating).
7 Q. Would vou please put a red X-6-A end B
s || om that spot?
9 A, Okay.
10 Q. Thank you. You may return to your seat,
1 BY THE COURT: You may. resume your seat.
12 BY MR. JOHNSTON: Your Honor, at this tims
13 | the State would move for tha aduission of State's Exhibita
14 13, 14, 15, and l6.
" 15 BY THE COURT: Mr, McGuire?
16 BY MR, McGUIRE: We have no objection, Your
{7 || Honor.
18 BY THE COURT: State's Exhibics 13, 14, 15,
o 19 and 16 are ail admitted without objection.
2 BY MR. JOHNSTON: We wpuld ask at this time
21 that Exhibits 15 and 14 be publiahed to the Jury,
22 Your lionor, while that is being done I would like

23 to request, if we could, to approach che bench.

24 BY THE COUKT: You may.
é' j: (Whereupon the Jury examined the exhibits.)

., 27 (Whereupon an off-record discussion was had.)

l" 28
29 BY THE COURT: It would appear that tha svidence
30 has been circulated to the Jury.
2 Ladies and gentleman, we have reached a point
32 where we are golng to take our évening break now, at least

257~
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e

1 you are, but others here will be remaining for some addi-

tional things that have to be taken care of, We are ;

i

3 golng to ask you to come back at about 9:30 tomorrow
é; . 4 morning -- let's make it 10:00 o'clock. We also hava %

some hearings tomorrow morning. So, let's make 1t at

w

10:00 o'clock tomorrow morning, Woen you do come back

[+

7 we ask you to please come to the Juryroom downstalrs
8 rather than up here in case we are sclll engaged in some-
9 thing up here or for whatever reason please go downstairs,
10 In taking your evening recess, of course, we
N admonish you do not converse among yourselves ox with
12 anyone alse on any subject connected with this case; do
13 not read, wateh or listen to any report of ox commentary,
W including without limitation the media, radio, newspaper,
15 and television, should there bae any coverage; and do not
" 18 form or express any opiolon on any subject connected with
_  17 this case until it is finally submitted to you,
. 18 We will a«ll stand and allpw you to depart now
19 and we will be at ease.

(Whereupon the Jury left the Courtroom at the

‘ 21 hour of &4:30 p,m.)
3 22
52, 23 BY THE COURT: Alright., There's an addicional
4 item of evidence.
G 2 BY MR. JOHNSTON: Yes. The State would like
26 to make an offer of proof at this time.
/- a7 May I approach the Clerk, Your Honor?
: 8 BY THE COURT: You cercainly may.

9
DIRECT EXAMINATION CONTINUED

" BY MR, JOHNSTON:

42 q. Officer Romero, I would like to hand you

) 258~
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1 what nay Leen warked as State's Exhibit 18-A and aek
2 you to examine it, please.
3
. (Wheraupon the witness examwined the exhibit,)
5 Q. Do you: recognlze thac exhibic?
[ A Yern, I do,
7 0. And how are you able to reacogunlze it?
8 i, First of all, I got the original bags
9 that iL was bagped in and Lt was marked by me and dated
10 by we.
1 Q. dhat is Exhibit 187
12 1N xhibit 18 1s all che portions of skin
13 | rhat were located in the area.

. 14 J. Are they in the same condition as when
15 you collected them?
18 A. Mo, they are not.,
17 2. And what difference is there?

18 i Okiy. wWhen I collected them five fingers
19 were srill ia wiat [ felt was the skin off the palm of
.20 the hand. They nave since been separated and put in in-

2 dividudl bottiea,

22 Q. Now, how are they packaged at this time?
3 A They're packaged in formaldehyda.

24 g. Diu you do that?

25 a. No, 1 did not.

26 d. Do you happen to hnuw why they are 1ia
& that condition?

I 28 A, Yes, 1 do. ‘[hey weve sent to the Washoe
2 County Lab Lur anaiysis eud for couparison, And in ordar
0 for rhew tu cowpare them they had to soften them up so
a they could be rolled,

32 Ge where did you finu Lxhibic 18 at?
-459-
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i Sz

. They were iocated in several different
places, The bipgest portion of i. was located right
around Che area where the victiwm was.

Q. bacepl fur tie facrt thar some of the
fingers nuw are io separate jars do they appear to he
the same thiug as you collected at the scene?

Al Yes, they do.

BY eiit. JOUNSTON: Ro further queetions,
Your lionor.

&Y Tuk COURT: Gentlemaen, from eirher side?

BY Mi, HERRING: Yes, Your MHonecr.

CROSS ~-EHAMINATION

BY MK. HEKXING-

. Bernule, this is actually the tisgue
as far as you hnow From the body of Nancy Griffith; is
it uot?

A, As far as I know, yawu,

G. And this is the thing in your earlier
testimouy that you descrxibed like what you might have
thought was & rubber glove; right?

'R Parv of ic 13, yew.

LY il fEARINC: i have wo further questilons
at this point,

At this tima 1 would pose an objection and ask
to be heard on cthe objection,

BbY Thk COURT: I have one queation.

Were these irems photographed independentiv?

BY OFFICEK ROMERO: No, They were photo-
graphed frow an area, The one hand was not photographed

because iU was not picked up Ly we,

-260-
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S
i
; ] BY ThE COURL: Okay. I nave no other quen-
2 tins. You can go ahaad,
3 Do you aave any additional questions? 1 domn't
4 mean to cut you off, Mr. Johnsron.
5 BY MK, JOHNSTON: No, Your Honor. I have
6 no other questions, We can proceed.
7 BY ThE COUKT: Okay.
L] BY MR. HERRING: Thank you, Your Honor.
9 Your ionor, I am sure you anderstand the nature
10 of my obiection to thls cype of evidence, The Court Ls

n well familiar with the provisions of the evidence cod?

L and all relevant evicence inadmissible; however, certaln
13 evidence may be, even though relevant, iu admiesible due
L e to its highly and prejudicial nature and based on its inm-
15 flammatory effect, 1 can think of notaing more inflaumma~
16 tory than to actually bring the tlssua in a Courtroom and
17 exnibic 1t to the Jury.
18 [ can cell you at this time ¥ huve tried a lot of
19 cases and sume of them very serious iu natule and I have
20 | never seen an oifer such as this where you actually attempt
21 | to do sowething that ls attempted here.
22 ! The probative value of that particular item, I am
23 informed, is to establish the fingerprint identification
24 [ of Nancy Griffitn. In fact, to match the fingerprint
25 i jdentification with certain fingerprincts found on a beer
26 ? can found ii Mr. Ybarra's pickup truck, as well ae finger-
27 prints found in his crailer -- 1 atand corrected, The
28 beer can was, in fact, found in the traller.
29 Your Homor, we would submit at thils time to the
30 fact chat Hancy Griffith did, in facc, enter into Mr,
EY Ybarra's traller. In fact, there has been testimony that
32 was given by the psychiatrist in this case concerning Mr,
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Ybarra's relationsnip wich cthe particular episode, There-
fore, the probative value of rhese particuler fingerprints,
the tissue, is so coupletely inflamnatory, it's completely
wiped oui, it is not comsistent, {f vou will, and, there-
fore, we must look te toe prejudicial value.

Your lonor, I am extremely upset after viewing
that. 1 can irwgire what tvpe of effect 1t would have
upon the Jury.

We have already had & number of inflammatory
items which obviously we are not contescing the fact thac
they are irrelevant but the fact that they are, in fact,
also prejudicial. This, however, the Court must sea as
not having the type «f probative value and would not
allow its adwlsslon at this time,

BY Tnl. COURT: Mr. Johnston?

LY My, JOnKSTON: Yes, Your doner., Thank you,

Exaiblt lb represents a collection of physical
evidence cbtaincd at the scene of the criwe. This 1a the
subject matter ol this case,

Mr. Hurring's statement that he has never saen
a case where comparable evidence has ever been introduced
probably is more a reflectiom of the kind of case that he
has not tried than the cases he has.

I would subnit again that this is a unique case.
The evidencu has several uses. Firsc of all it goas and
it corrobordtes all the testimony 4o far rexarding che
severe burning that took place as Lo the victCim, Nancy
Griffich, The fact chat actual skirn and fingermails came
off of aer hands and ended up deposited in the araa of
the crime sceue ltself, it is relevant as to the fingar-

prints.

Now, the reason that it is in the forwmaldehyde
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i

5 1 right now is because we have preserved it in that soft
2 | coudition i the event that Lf the cefense wanted to have
3 E an expert eidwiue ir, 4 decislon Lhst they recently wnade
4 and decided a0t to nave, it can easily be drained and re-
5 | turned buce Lu o vury siwilar condition as when it was
& i collected snd vriginally gathered by Officer Romero,
7 S0, 1i the wanner of presentation creates any problem,
& that can be Laundled,
g Aduitlonally chere is an element of probative
10 value tnat soes far beyond anything that has come into
iR Cihe Court so far. ‘ibere is &n unusual element in this
12 case that is whwwsl inexplainable by anyoune but that
13 needs tu be preseualed to the Jury. In some way the vie-

. 14 tia Craveled o« very large distance from where she was
15 % originaliy fouau anc from the burn site icself, a dis~
6 é tance of over a quarter of a mile down the road towards
17 U.5. uighway 59, actually in a southerly direction, The
' 18 distribution of the pleces of skin clearly say that that
19 victim moved a=long that area. without those places of
20 evidence Cuere L8 nu way [o show Lhat she did move that
" distance, we copsider that a signitfcant factor in this
"2 case. Altuougi it is a bit of a question mark as to her
23|  movemeat, it's somethinyg that ie clearly a part of the
4 i case dud the Jury needs to have it presented to chem,
o5 There fuore, Your honor, we would submit that there
26 1s rrewendous provative value. Wnile there may ha some
? inflawmatory impact, as the defense contends, the proba-
8 tive value is farther outweighed and of uore value to
“9 the Court anu the Jury than the impact. In terms of that
<0 impact, the uefense can have 1t presented this way or
31 they could be driea cat. Either way it can be done. But
<2 there is substantial evidence in tnis case.
-263-
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1 I will subwit the matter, Your Honor.

2 BY Tak COURT: Kesponst:, Mr. Herring?

4 Y MK, HERRING: Thank you, Your Honor.

4 I ehink in llstening to Mr. Johnston's argu-
5 ment he tries Co mahe Chrec points: First of all that
& this particular evidence corroborares the severe burn-

/ ing. Obviocusly Che Court knows that that is totally

4 cumulative at the tiae when we have had I don't know

4 now many witnesses Lestlify concerniu, the severity of

Y tiae burning. We huve photupraphe. We have the unbeliev-

B able autopsy photugraphs concernin, the severity of che

12 burning. The fact that had been sluffed off, you can

13 see that Frow the photographs. We all know that by now.

- " We know it, first of all, from the testiuwony of the in-

15 vestigaling officers. We kuow it Jcow the emergency wedi~

16 cal techmicizns who testified. de know it from the

7 auropsy surgeon. we koow 1t from a uumber of peoplae. So,
‘ 13 ciie probacive value as far as toe first lssue chat Mr,

13 Jounston raises is totally cumulacive,

23 Secondly, the facr that tjese particular ltems

21 can be brougat back ro their origlnal condltion I'n not

22 too sure makes thelr admissibility or prejudicial value

23 - any the lesa. I aw aot too sure that dried skin 1s leass

24 5 objectionable than skin tissue that is now in formulde-

25 ; hyde. They wve still prejudiclal, inflammatory, repul-

2% : sive, if you will, to a Jury.

27 | Additicually, Mr. Jchnstop makes a third point

28 that the use of this particular irven of evidence shows

23 that Nancy Griffith travelea a substantial discanca,

30 There is additional evidence that can support that con-

A clusion: the pieces of burned ciothlng, the marks upon

32 the grouud, the testimony of Officer Romero which indi-
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cates the direction apparencly traveled, the articleas
of clothing that were found in the area that showed

the particular place where they were found, and all of
tnoge zoes Co show the other particular probative polnt
that Mr. Joinston seems CO wmake,

Unce again, Your Honor, I can only emphasize
that this i3 an extremely gruesome walter to bring a
deceased person's tissue Into a Courcroom in an attempt
to prove some polnt.

BY Tuk COURT: defore you are seated, Mr,
Herring, would you have any objection to testimony by
Officer Rowero about where he founc the items of skin
without ~--

BY MR. HERRING: Obviounusly we cannot object
te that, Those are items of evidence, We are not going
to object Lo tihe fact that chey dis, in fact, find them,

BY THi COURT: And the fact that they were
not produced here in Court?

BY M. UERRING: That causes us no problem.

I think our wain problem right now is keeping
the Jury from becoming any more inflammed than they al-
ready are,

BY Tuk COURT: You have also indicated that
you would stipulate tnat the flagerprinta found on the
beer can and the trailer was the fingerprint of Nancy
Griffith?

BY MR, HERRING: Let ne just check that

point one wore time, but I aw fairly sure that is agree-

able.
Yas, that 1s our understauding, Your Honor.
BY THk COURT: Alright.
BY MR. JOHNSTON: Cne other item, Your Honor,

-265-
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8Y Thk COUXT: Yes.

2 BY k. JOURSTON: In hls argument Mr, Herring
4 stated alsc that there Lfa clear evidence of her traveling
4 a great distance down the road because of her clothing and
5 the the acratch marks, Could we have that as a stipula~

[ tion, alsol?

in other worde, I de not want to put in the

& clothing and the scratch marks and then run into an axgu-
9 wenct at tne clusing that says, well, there's no evidance
10 that she went down there. The clothing could hava besn

1 carried by soueone else or the marks made by another per-

1 son.
14 BY ThlE COUKT: May 1 see the exhibit?

.18 BY Tk CLERK: Here it is, Your Honor,
15 BY Mk, HERRING: Well, [ think thar is prob-

16 ably uonecessary inthe final analysis, Your Honor, since
17 || we have already indicated we would let Officar Romero

18 tesclfy as to where ke found the various pieces of akin.
19 || Those sre the best evidence that Nancy Griffich was, in

20 fact, in those places and we are not going to object to

2 tnhac.
20 BY THE COURT: Alright., It is che positiom
24 of this Court that while there may bw relevance showing

22 or bringing this skin and pleces of skin in the Courtroom
2:, | 4nd afscrioutin, it to the Jury, that the relevance 1is

26 clearly overwelgned by the prejudicial effect of that kind
27 || of proot. It would be cowparable, in thiz Court's mind,
2% te bringing the deceased’s body into the Courtroow, which
2¢ we slwply do not do unless therec is some ¥reat necessity
30 | for 1v. I slwply do noc find rhe necessicy in this case,
31 There are photographs that the Court has allowed

37 to be aduicted In thls case that clearly show the body of
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the victim. The pathologist has bean here to testify
abour che body of the victiwm. 7The defense has stipu-
lated that they concede the fingerprints found on the
beer can in the traller and a stipulatvion is perfectly
admigsible in this Court anc acceptable and proves that
fact tnar the beer can founa in the traller contained

the flngerpriut of the deceased,

The fact that these lfews, they certainly do
corroborate the scvere buraing, buti as [ have indicated
we have enoruous evidence indicating the severity of
the buraing, the burning over eighty percent of the

body by the pathologist alone.
There ig another reason, in addltion to what

we are poincing out, teoo, that these items are not in
the condition that tney were found. They have been
placed in separate cans. They have been treated 1o
chemical ways. aAud, therefore, 1 can see little value
iu drylng them out.

So, for all of those reasons and the fact that
the defense here has indicated that they would have no
objection, now or later in this case, Lo indicate that
the prosecution 1s hiding anything or wake any comment
whatsoever that These ltems are not brought forward, aad
there would be no reason whatsoever, Mr. Romero can
adequately testify to each and every itew of physical
evidence he found, including these fingers, without then
having to be distributed to the Jury in this case.

Again, for all of those reasons, I clearly be~-

lieve that the prejudicial value of these itews far

exceeds any probative value. For that reasoen, 1 re-
ject -- 1a ir item 187
BY HR. JOUNSTON: Yes, Your ilonor.
-267~-
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| 1 BY THE COURT: So, item 18 is rejected on
; 2 the recurd for all of those reaavus.
j 3 Now, do you have nnychinb,further?
if o 4 BY MR, JOHNSTON: Excuse me., One other
5 matter regarding that, Your Hownor .,
6 #Y THE COURT: fes,
7 BY MK. JOHNSTON: Now, we have a stipuiation
8 regarding the Leer can found in the traller., There was
[ also a second item that contained a fingerprint, which
10 is golng to be f{ntroduced into evidence, of the victim,
1 and that is a piece of the glass lying on the road nesar
12 the scene.
13 BY ME., HERRING: We have no problems with
14 that eilcher.
15 BY THE COURT: They will stipulate to that
16 as well,
17 BY MR, JOHNSTON: Thauk you.
- 18 BY THE COURT: and 17 you would preparse
i 19 those in written form they caun be read to the Jury as
20 gtipulations and I will instruct the Jury that they '
21 are to accept those as faccs in chis case.
22 | Now, we will have, I undepstand, legal argu-
23 ment to be heard at 9:30 tomorrow morning on the ques-
z4 tions of tha Motion to Dismiss. The Court will hear
25 those at 9:30 and we will recess until 9130 in tha
26 morning.
n 27 BY MR. JERRING: Thank you, Your Honor.
‘ 28
(Wnereupon Court recessed at the hour of
29 5:09 p.w. for the avening receses,)
30
n
32
~lb8-
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{whereupon Court reconvengil on Thursday,
the lich day of June, 1981, ac che hour of
10135 a.m. in the above macter.)

4Y THE COUNRT: Let the racord reflsct thae
continuaticu of the cess of The State of Wavada, Plain-
tift, versus kobert Ybarra, Jr., bufencant; the prerence
of Mr. Ybarra, Ois two counsel from the Public Defendar’'s
Oftice, sud the Oistrict ACLOFnEY.

Gengicwas, willi you stipuiate to the presencs

of the Jury anu the Alternate in tue box?

BY Hin, JOsHSTGH, The State will so scipulate,

BY MK. McGUIRE: The ¢erfense will ao stipulste.

Y T:di COURL: fhe State submltted evidence
yeuterday.

oY itih., JUAHSTON: Tuank you, Your HOBOT.

WJo will recall Mr, Berule Komexo,

BY TUE COURT: Mr. HOigeryv wMs SWOXrm ysster-
day, was never released, and rsiains undex oath.

Correct, pentiemen?

81 Mk, MCGULRE:R YTas.

BY JUKDR LUMdER ELEVEH, MK. WILLIAMS: Your
ronox, could we have some paper and peacilal They was
left in our seats and gathered up.

pY Tuf. COURT: Well, they should be recurned
co you. Maoever plcked up those had no business picking
those up. They should be returned to you, We will ses
that they a4re raturned to you.

I will ask you to inquire into Che Clerk's

Office.

Toe witness is under oath and the District

ALLOTLE Y (RO pTOCa8d.
oY Mk, JORNSTON: Thaonk you, Your Honor.
~269-
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i 1 May 1 approach the Clerk and tha witnass?
2 BY TrE COUKT: You cerctainly may.
3
4 Dinot EXANINATION CONTINUED
3

sY Wit JOd8STOR

7 Y. Uificer Rowero, ! would like te hand

B you What nas been warkey 48 State’s Exikbits 17-4, 17-B,
9 17-C, aumw L7-0. svuiu you plesss exasine those?

10

\Whereupon the witiness exanined the exhibics.)
11

12 - duve you sxawined thew?
13 A {es, L have.

. 14 Q. ow, wuen we stopped foxr a recass rester-
15 day yuu were tescifyliy regarding the cvidence of burp
16 Lhal you amd Louad. Do you recognize Exhibits 17-A
17 throulr L?

18 . Yeus, I do,

19 Q. Ang Low are you able to recognize them?
20 A {usy'te all the suwe. They're all the
@ same packege - pal the Lo when tuly were collacted.

22 G- and where were tuey collected at?

o3 i They were collected on the 30-Mile Roaa.
24 Q. Are they indicated ou the disjrae narked
&5 Exniblte 7 wad b7

26 i Yes, They ara.

ar g woulu you pleassa Lell the Court what

8 choss Exaibits arel

9 A. dxhibics 17+C ang l7~s are two gloth

a0 fruglenbs Lidl appedl Lo be the cuffs of a blouse.

a Lxnlbit 17-8 appears to be a walstband.
32

Te'a parciaily burnea,

«270-
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E
1 And 17-A i3 & large brown cloth appsar-
2 ing to be the rvewaineg of a pair of paats,
3 Q. wWhat color?
4 A Tauw an coler,
& V8 Now, do those Ixhibits appear to be in
6 pubstéccially the sace coudltion as whan you first col-
7 lucted thaw?
8 A, Yes, taey are,
9 . Treve 18 iww élreration or change in
10 chew?
1 A. Wa.
12 BY Ml JOLNSLCH: Your Houor, we move for
13 cne adufssion of Stete's bxaibics L7-£, 8, €, and D at
1 chis cime.
15 BY Thi COUUKT: Mr, McGuire?
18 BY ME. McGUIKE: wWe have aoc objectlon, Youx
‘ 7 1 lwnor,
18 BY TiL COURT: Grace’s Exailflts 17=-a, 17-8,
19 17-C, and 17~5 will be adnirted withcur objection.
20 BY Mk, JOHNSTON: Thank you, Your Honor.
21
22 DIRECT EXAMINATION CONTINURD
23
4Y M. JOHNSTOW:
24
25 Q. Would you please step to the msasel to
26 your left, with the Court's perulssion, snd point out to
27 the Jury and to the Coart whers you found thoee particular
28 icewms.
29 A, Can 1 rafer to wy notes to get the numbers
30 6f them?
31 Q. That's fine,
32 A, Jkay.
«271-
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BY MR. JOHNSTON: Excuse me, Your Hooor,
could we have the eassl movad out a little bit, plesse?

8Y THE COUKT: Mr. Romsro, you will have
fo move it out, I guess. I haven't anyone to help e
right now,

BY OFFICER ROMLRO: (ne of the Exhibits,

which would be the sleeve, cuffs, I have marked as

Huuwber 41 --

DIRACT EXAMINATION CONTINUED

8y MR, JOnusTOo:

qQ. Wow, at that location, which ons a&rs
we referring to there? Would that de Exhibit 6-C or
b-0?
A. Okay. That would be numbex 17-D,
q. 17-D. Fine.
Would you put an X-17-D atr that peint,
please, witu tue red marking pent
A, Okey.
17-C would have basn over herse (indicat~
inyg).
. Okuy. Wwould you plesse mark that with
an %-17-C witn the red marking pent
Por the record, sxicuse me, thesa marks
are being placed on Exhibic Numbex 7; Ls that correact?

Thac's Exhibit Humber 7 that you are marking on?

A, Yaa,
. Flease procead.
A Thia also 48 the area where the pants

were found right where the othar cuff was found.

G. and that is Exhibir 17-A7
272~
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A, Yes.

Q. Would you also make a note of that on
che Exhibit 7, please, with the red pen?

A, Ckay.

And then what was marked as 17-B would
Luve Daeel down here in the burn area itself (indicat-
Lug).
Would you please mark that?

A, vkay.

Q. nNow, for the assistance of the Jury
would you point vut again whers Nancy Griffich was found
wiieir you arrived at the scens thet day?

h. Kight there {indicating).

e In order co make it wore visible could
you put a large N by that, pleass, in red?

AL Ukay.,

. How, OZficer Romero, do you know the
approxiwece distancs betwean the locatiou of Nancy
Griffirn and tne Exhibits, the other items chat you
just marked ou thera, 1l7-A, &, C, and D?

A, 17-C would be two thousand thres hundred
forty feet approximacely.

Q. Would you put that number right vafore
17-L on the chart, please?

A, Oxay. 1'd have to tefer back to my
autes on ciiis ene here,

Q. Could you do that, pleasel You may
resulle your feat,

A, It would be approximately fifteen
gansrea aud tifry-four feect.

3. Could you rell us approximately how
far Lt was From where Nancy Grifficth was located and

~213-
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tie Avea LoME you have designatsd as the burn areal

o There was !orﬁy-fivu feet from where the
venicle travks are to the wash itawlf. Then sbout
twenty«eight teet from the scraight line chexas back,
which wvould be heaced nerch, Toaat'a where the bura

area was,
G, 50, approxiwately how fax is Lt from

H

the large rved L to 17-b that's werked on thne chars?

A Viay. it's three Luudred thirty-six
feet, ChiaC would pe south, Then it would ba forty-five

-~ about sixiy Teel al an angle.

. 50, it is within four hundred feet?

A, T,
. Unay. Mow, in coullecting cthe various

poysical evidence alonyg thdt roavwey, 30-Mile Road, did

you finu any ctaer oecasion that u persvn had been

burnud?
A, 1es, Jhere was s.uil sarks on the bank
an if sunebowy was Crylng te elimb up it.

v Wus tihare any puysical evidencs left

behind?
A Ssesives Lhe clothing sud tue footprinta?
. Yus.
A. 1 von’c Tecull, ho -- the ekin,
g AJuat ekin?
A. we found sikin appearing to come off
fingexa.

. And wheTs dld you rind that at?

A. Jsav, Ona piece of akin was found
right CLheyrse arouri tioe arva Whare L7-A Ls {indicating).
AnOther, & luaTge pert of in, was Luund right next to

where che viclin was. Tast was not found by me. It
-274=
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7

I,

ig 1 wus yiven to me found by Don Dannern.

e 2 Q. Okuy,
3 A. Thwnu thiers was anocher plece of skin,

’ 4 Lt would ue Cwu hundred fifteen feet from whera Cha
5 VILELE vew, was wiatlor plece of skin appearing to he
& comiiy, off tue Jlrncer.
! Y. g, Mith the Court's permission
8 wOUdiu jwu culba o Ll churt where that wad found st
s wicil UL Laewe Louwe? I 7ou would Just put 4 red S5 on
10
L a3y - .
" . Ok av,
12 1. dkay, Thank you.
13 ow, Ufficer Romero, you teatified that
, 18 ciebt weve jome footurints -- may I approach the wiiness,
15 Tour oo ?
16 PRV S VIt You certainly may.
17
o 18 e T EXAMINATION CUtvILHUED
19 .
20 1 Hl, dLinadites
2 ‘. Gt oer rowero, 1 would like to band you
22l it Ban uee. owreed a0 State’s Eabiniv 1¥, 20, 21, and
23 Li.  Pleaest es.oaoc chose exndbles.
24
25 \Hilel gl Dl WLL0ess eXxawlicg Lhe exaibloe.)
2 [ 5o wou recognize those wahitbite?
a7 iy Tes, = <O,
28 o, Lo oyou know who tock the photogTaphs?
29 N Yen, ! do,
30 . It would that have baend
3 tr wonid be beputy Drake,
2 NS Jien were they taken?
-275-
.
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- 1 o L avy webe Lakeu orvptenber s9thn, 1979,
o 2 . Ang Wwelt yOU prudenl whed Lhey ware
3 Canenil
4 s Leiw, =~ wwi.
5 . o Lavbe pAbudies uvcuTaebuly daepict
[} Wadl gun snw b Dupresabelk catlh, o797
4 I s, Luny L.
8 . LU LINIU dppual -0 e Auy alteration
E 0 Slucoiviat e La tue puLTLLTU] e A Lol Wadt you Bawl
10 ‘. e, Laele lan'c.
11 U NUPRR PR ¥ 1 Luus ouur, we would wove
12 £OL Llww semesioada wr wtale's Bawacils o3, L5, 41, aud 22,
13 I G RN VOLE daviids, Wa DaVe RO
. " Ol renadll wav s Funpell €O 1y, 2u, sad ii; howaver, 1
15 WOdlu ser Lind LLACD LO eniblile Lxprbit duuber 22 and
16 sew LF i e wny relevaucy valus to toe Court. bLither
37 Wy Bipnt .d Lallhag e, mayde L'u peliiay old, ot L
. 18 canuul wens TACG wal 9L Casl phvCuprapa sud it nas to
9 be OL dualiciiet LU Tae JuLy (O tw duwissible. .
20 Sf oMb, duasbiude: is tne Louri gelng to
e ERMMAY abwpel <o Laend
22 i ak woull: {ee, | aa, sy I have the
23 axiatoic?
24 ol e Jdutara iU Fwn, TOuTl BOROT.
25 S anl LoLRL: mpay L see the othersl
26 faeKe appesfs [u bw warsings similer Lo bavk-
27 ings founs on Lae Lured paotorasns to tha Court, but
28 on Lhis LuBap Ll #ppedls Laers Luy D¢ S0WE Ialevaicy to
a3 that, ihuerslors, the Guestion or relevancy, tlie Lourt
30 woulu ovesrale Caat.
3 il you Cafn Lhe pnotoxcapn thg octher way You
32 willi Bee Cie Gdafnlligs. 1t's not in iine wicn the othar
-276-
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-
1 three (ootu,rapag b Tae Teason {t does not appear thact
. 2 way.
3 Lxaibits 19, 20, <1, and 22 are admitted,
4 WY LR, JOLSTON: Wwould counsel like tO Bee
5 gaat pavtaprapa g aia?
6 AV OBR, nEKRING: If ie's alright with you
7 I wouiu :lhe co look at it apain,
8 oY M. JOANSTOL: Yesa.
g Jay [ oapprosch tue witness, Your tlonox?
10 bY Tif. COURT: Yes. Curtainly.
11
12 GIRECT EAAAIRATION COUTINUED
13
3Y ME, JOudsToids
. 14
15 i now, Officexr Rouiero, would you please
13 describe woat Che paotographs, nanivits 19, 20, 21, and
17 AP N A
) t8 F ixalbit 1w depicts Lue heel of the shoe.
14 Umiibit Humber 20 Jeplets what appears
20 c6 pe tae sule of the shoe and a shoe print.
21 Exalbit 2i deplecs both the heal and
22 the shoc with tae similar tread as would be in Exiibic
‘ 23 adinbel LUoauw <0,
24 bxhibit 20 depicts part of a sule or a
25 sole privc. Also it is the sane or siwmilar truad pat-
26 Lern «&f btae ulael thures,
27 e Cuuld you describe that tread pattern,
28 please, for the Jury?
29 i Yes, lt's sort of & rib going acrow#
30 witihh o w overlapping it or a 4 pattern overlapping
3 Lwo ribs.
32 L. ald you gver have cccaslon O KReasurs

=277~
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el

1 tae size of the footprints?

2 A Yus, I did.

5 Q. What was the result of Chosa mesasurements,
4 please, if you recall?

5 A, Thirtesn and a half inches loug, four

6 incies acruss the heel, and five inches sacress the wids

7 porticu of the sols.
[ 3. Officer Howmexo, with the Court's parmis-
g sion would you please step up and on Exhibii 6 indicate

10 where those footprlncs were located at,

1 AL Lxnlbic Nuuwber 1% Ls located right here
12 on ctiis area {indicating).
13 Q. Ukay. Would you pleass wark that again
. 14 with tae rud markiog pen as &0 BExhibic 197
15 A, Extiiblt Nuwber 20 was over here oa the
16 end of tnw wash (indicating).
17 q. Okuy. would you please wmerk that wich
18 a Tud pen X-2U7?
13 A. pxbibir Number 2) is over here by the
20 burn area (anclcating).
21 Q. Okay. Ls that 20 or 217
22 A, The one 1 got marked 25. It's Humber 21,
23 9. doukd you plemse mark that with am X-21
23 ualny, the red paeni
25 & Tew,
26 Exhibit Husber 22 was up here on the hill-

2! plde (ipdlcacing).

28 Q. Aud plesse mark that A-22,

29 dow, would you please ruwwnsaln at the

30 cnart for a miuute.

N L. L CTR

32 Q. Officar Romsrc, wes Lt possible from
-276=-
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g

‘? 1| for the advantage of the Court and Jury wicth the Couxt's

2 permivslon?

3 BY Tl COURT: You carn approach the Exhibic.
4

5 DIRECT EAAMINATIUN CONTINUED

8

BY MR. JOiHSTON:

8 Q. If you would just please draw & little
9l box, Kow, I believe in your earlier testimony you have
10 || indicated tnat there were some cther scuff areas within
1M & your crime sceus Chal you had secured?
12 A, Yes,
13 g. Would you be able to mark thosa, pleasas,
14 ar least on Exliibite 7 or 41

' 15 '™ I aia, I wurked thean, yes.
16 Q. Would you please dp that in the same
17 11 mavner?

: 18 A. And 7 weuld be 0ff because there were

19 [ just too wmany of then,

20 q. Too wany of thaemi

21 A, Yus.

a2 q. Woere would they have been located?

23 AL Moat of thew would have been along side

24 the road and Lhose appear to be where the body was

25 trying to c¢limb up the bank,.

26 Q. When you say there were wmany, wers Chere
27 | more cnan five places like that along the road?

28 A. Yan. To the best pf my recollection

2 thers would be probably ten or so that we were able to
¥ anow.

3 Q. Are you able to recall or use the report

32 to identify thue farthest one sway froum where the victim,
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i o
P 1 Nancy Uriffien, was fouad?
;;“ 2 A, I1't sure by the usa of this repoxt 1 can
3 give an approximite measurament, yes.
4 q. Could you please do that?
5 A it would be approximately one thousand
& five nunured eigbty-five feast.
7 q. what was that figure again?
8 A, Une thousand five hundred eighty-five
3 fest.
10 4. Could you mark che approximece logation
11 of that ou Exhibit 7, again using a box?
12 A. This would be around this area hers (in-

13 dicating).

Lo n¥ THE COURT: Thank you. You may resune
15 YOUT Be&t.
16
17 DIRMCT EXAAINATION COHTINUED

5Y HMK. JORNSTON:

20 Q. tlow, Officer Rowero, did you have occaslion
21 to culluct any evidence that was not located within your
22 Luwediate criue scene areaf

23 A Yes, 1 did,

24 [P Gould you please relate that to tha Court
#5 and Jury?

6 A, I collacted some from two different places.
27 It would be from the victim's bouse and from the trailer
28 that Mr. Ybarra had rented.

29 Q. What would have cesu collected at the

30 trailer?

&) A. 1 collacted & wirror from the bathroom.

32 1 got acue beer cans that were laying in ths kitchan srea,
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13

20

21

Ly

I belfuve Chat's all che avidence we got from the

trallex,

BY MK, JOHNSTON: May 1 approach the wit-

uess, Your Honor?

dY THk COURT: You may.
WY ik, JOnSTO: Thank you,
BY Tuk COURT: Jg hava gone ovex an hour and

{t will Cake sowe tinme to Teview those Chings, S0, lat's
fake & siort recess aud allow everyoue Co geC up and walk
around for a little while, while we ars in this recess,
Wow, ladies aund gentlemen, remember your admonish-
went. Do uobt couverss ampong yourselves ot with anyone
else on auny subjoct connected with tals case; do not read,
watiil, vr Liasten Lo wiy Treports 0f or commentary, anil that
includes radie, aewspaper, and television, should Chars
be such voverage,of the case or anythlag connectad with
the case; do not form o exXpress any opinion on the aub-
ject until this case is finally submictsd to you, The

Court will ba in recass for tan mioutas.

(Woerwupon Court racessed at the hour of
11:4% a.m. in the above matter.)

_lez,
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gt

L it
,}’
: Y THE COUKT: Let tis record reflect the
;k. 2 contiauation of the case; the preseunce of counsal; the
’ 3 Lo fwndant, aid Cihe Jury in the box und the Alternatae,
. . 4 Would you stipulaie, gentlewan, cthat they ars all chare?
5 BY Mi. JOUNSTON: The State will stipuiats.
6 BY MR, McGUIRL: Yes, Your Hounor.
7 8Y Tiil COURT: The witness is under cath
8 ana you cau coutinue with the questions.
9 BY MR, JOuNSTON: Thank you, Your Henox,
10
" DIRECT EXAMINATION CONTINUED
12 8Y MK. JOiSTOH:
13
14 Q. At this tlue, Gfficer Rowmsro, I would
) 15 like to haud you what nas been nmarked as State's Exhi-
16 birs 29, 39, aud 31, Please exauaine thew.
K (Whereupon tue witness examined the sxhibite.)
18
19 Q. Lo you recognize those exhibite?
20 A, Tes, I do.
21 Q. How are you able o recognize them?
22 A, Thay've buen put in the packages waere
23 I put chem in sfter I collected thes, And chat's xy

24 Exhibit hwiber 29 and 31,

25 Exhibic Number 39 1 photographed myself.
26 Q. Wwnat 1a Exhibic 291

27 A. Exiibit 29 L{s wirrpr that I vook off

28 the vauiiy in the traller, which would be McConley

29 Traller Court, Space Four.

KlY Q. Could you plaawe deacribe chat trailer,
3 wanal color Lt 18 and waab slze?

32 A, It's a blue and white trailer, single
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wide. I would say it's sbour twelve by fifty-£five,

j; 2 twelve by sixty.
3 3. Dows cthat exhibit appesar to be in sub-
4 scantially the saue condition as when you cellected Lt?
5 A, No, it 1s unot.
& Q. Wnat is the differsnce about it?
7 A. It's broken,
B q. How, regarding Exnibit 30, whan wus that

9 photopraph taken?

10 A. That was taken, I believe, on October lst
11 of 1979 wuen the search was conducted.

12 Q. Dvae that photograph fairly and accurately
13 duplct The subject matter of it?

14 A, Yes, iC does.

15 0. hat L% the subject watter of photograph

16 Exhibit 307

17 A, It's a picture of the alxrox and the

18 venity before I teok it out.

19 Q. So that would be prior to its getting
20 brukeu?

21 A. Yes.

22 . bid you break that mirrox?

23 A, No, 1 didn'c,

24 Q. Exhibit 31, what is that?

25 A. fxhibir 31 i@ three empty beer cans and
26 one full one that were taken from Mr. Yoarra's trailer,
27 9. Were thera sny other bsar cans there?
28 A. ot to my recollection. There wire soma

8 cutside but not insids che crailer.

30 q. And is that sxhibit fn substantially the
3 same concition as whan you first gathered 1it?
32 A, Yan.

-254=
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BY MR, JOMUSTON: Your Homer, we would move

for tie wdunission of Yrate's Exbibivca 29, 30, and 31.

vl THE COURT: Mr, McGuire?
8Y MiL. HcCUIRE: No objectioun, Your Honorx.
SY Tk COUKT: Srace’'s Exhibits 29, 30, snd

41 are audmilted without objection.

DIKECT BHAMINATION COWTINUED

BY bk, JUisTon:

Q. Officer Rowero, did you collect any other

evidence frow nuywhere elae rugarding this particular

canel
A. Yas, 1 aid.
Q. Aad what would that have been?
A, From Nancy's resldance ws collected soms

hair vewpivs, = Clock, some »i1ll boctles, and hair

drysr, and 1 veliove that's all frow Hancy's rasidence,
de also collecced wr we took ploturses

of Mr. Ybarra's truck, clires on the truck, We took tire

fupressLons anu wWe teok the wheals Off the truck.

Q. ilow, the items that you collected at the
resioence wf Nancy Criffith, way did you collact those
parcicular itews?

s¥ ik, HcCULRE: Objection, Your Homor, the
wotive For collecting the ftems is irrelevant.

BY THE COWRT: Suscained,

pY MR, JOHUSTON: I bellieve the purpose would
be rslavant, Your licnor.

BY Trk COUKI: Well, maybe if you restets the

yuestion lu auulioer wWay.

8Y MK. JOHNSTOH: The Court's indulgence for
-295-
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19

20

21

22

23

24

25

27

28

23

390

3

32

oy

for just a woment.
BY¥ THE COURT: Carcainly.

BY MR. McGUIRE: Your lonor, after confer-
ring with tha District Attoriey we will wichdxaw our

cpjection.
BY THE COURT: Alright. The witness can

answer the questioun.

Do you want tue sans questlon anawered, Mr.

Johnaton?
bBY M. JOHNGTON: Yes, plaass,

BY Tak COURT: Procead.

DIRECT EXAMINATIQH CONTINUED

BY MR. JOulSTOH:

Q. Mr. Komerc, regarding the items that you
collescted at the vicriw, Huncy griffich's, house what
was the purpose of collecting thoda itoms?

A. They were collected on different occa-
sions. The clock and the pill bortles, vwhen thay wers
collected they were collected for possible fingerpriat
{dentification of Nancy Griffith so we could match it up
with otaer priuts thac we had found.

. Go ahead, please, to the othex ltems.

A. The other Ltems were collscted at &
later date. I would say approximataly & mouth or o
latar. Those were collected for hair samples, Ve were
tryiny o watch a halr that was found on a boot and try
to match it with the possibility of that being Nancy's.

8Y MR, JOHNSTOM: Hay I approach the Clerk

and the witnees, Your donorl

BY THE COURT: You may.
~296-

of 299




Case 3:00-cv-00233,GMN-VPC Document 121-2777459 Filed 06/23/05 Page 37 0f{299

3 DIMECT EXAMINATION CONMTINUED

ra

BY MR, JORKRSTOH?

4 q. 0fficer Romero, 1 would iike to band

5 you what has beuu warked au State's Exhidbic 28-A and

8 ask you if you would, pleass, sxonine 1c?
7 A, Okay.
8 Q. Do you recognize the subject matter ot
9 that phote?
10 A Yas, I do.
" w. Do you know who ook that photographt
12 b Yeu, 1 do.
13 4. Wno was that?
" 14 b, Daputy Drake.
15 W@, and when would that have besn takant
18 A. That would have been taken right around
" October Znd vr Ocrober 3rd,
' 8 (S Does that photograph fairly and accurately
b depilcr the subject wattar that you intended?
20 A Tas,
a1 J. There's no distorrion or modificacion as
22 a result ol the photograpnl?
23 A, e,
24 Q. Anu what is Chal a photograph of?
5 A that is & plcture of the righc froar
G tirs uf Mr, Ybarra's truck.
a Q. pid you have occaslon Lo compars thaz
2 particalar tive with auy other tire of the truck?
2 A. Yes, I dfd.
30 Q. Ano would you please Jescride which other
3 tires you might have compaxad it with?
32

A 1 cowparad it with --

-2%7~
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22

Fa

R

BY MR. McGUIRE: Objection, Your Homor. 1
Jdo mot think there is an adequats foundation to show
that Lisutensut Romero, Gualified as ha iw in mapy arsas,
fe qualified in the area of making this typs of compari-~
son,

BY Mi. JOHNSTON: Fine, Your Honor. Wa will
witisdraw the question at this time.

BY THE COURT: Alright.

DIKECT EXAMINATION CONTINUED
BY MR, JORUSTOU:

[* 0fficer Kowmero, in the courss of your
training ~- both in college and law anforcewant train-
ing and inciuding cthe FBL Acadesy -- have you raceived
any traiuing regarding tire and tire tracks and lapres-
s¢lons left by then?

A. 1 haven't received any specific train-
ing, no.

Q. Have you received any training ia com-
parison of any kind of print ox tracks?

A, 1 ruceived quics a bic of training as
far as fingerprinc comparison goes,

Q. Woat about tire tracks, footprints, aad
things like that?

A No.

BY MR, JOHWSTON: At this time, Your MHonor,
che State would wove for the admission of State's
Exhibit -- I lost track -- Number 28.

BY THE COUKT: Mr. McGuirae?

Y MR, McGUIRK: Wa have no objection, Your

ilonox.
-298-
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-

1 BY THE COURT: State's Exhibic 28 f» admicced

2 without objection,

3
‘ a DIRECT EXAMINATION CONTINUED
5
BY MR, JOHNSTON;
6
7 q. Officer Romaro, did you at any time oake

8 an impression using that tire for any purpose?

] A. Yes, 1 did.
10 q. And woen would that have bean?
11 A, That would be right around the sams date,

12 | which woula have been October ind or October 3rd of 1979,

13 Q. Could you explain why it was done?

14 A, Yus, Me -- the Lupression was made on

15 glmulacey sanda, The oue specific tire, which would have

16 | bawen the right froat tire, nad different wear ou the tread

17 || and it was ouvious to anybody jus:z looking at it what the

o 18 wear would bhave bewn. de wanted v compares the impression
19 | on siwalaicd seiu wilh Che lopression wade out st thae

20 sceale,

21 oY MH, JOuNMTOH: Hay 1 approach the Clerk and
22 tae Wituuws, Tour honex?
23 BY Tufi COURT, fou way.
24
25 LIRECT EXAMINATION CONTINUED
26
BY MK, JURNSTON
27
28 Q. Vificer Rowero, I would like to show you

29 | what hss been warked as State's Exhibit 33 snd would you

30 | examinae it, please?
31
I~ (Whervupon the witness sxamined the exhibit.)

-299-
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q. Do you recoxnize that Bxhiblt?
A Yea, I do.
y. Do you know who took the photographl
A, fea, 1 do.
Q. who would that havs baen?
A Deputy Draka,
[*38 Were you present?
A Yes, 1 wan.
e Wihen was that caken?
' That was teken around October 2nd or
October 3rd of Iy7y.
Q. Does tisat photograph fairly and accu-

32

13

1€

20

2

2¢

26

3C

31

3z

rately daplct the subject matter thal you intsnded?

A, Yen, it does.

g. Wuaat is the subject natcer of that photo-
grapht

h. 1t's a rolled ziny impression on simulated
sand,

e Aud b you bappen te know the tire that

was ubed for maklng that ifmpression?

fr. Yas, L do.

1. Aud could vou tell che Court and Jury
whatr tice 1z wes?

F That would have beeu the right fromt tire
frow Hr, Yuarra's truck.

Y. Tual was cthe samo tire that Exhibic 2 i
a puotograpn of?

AL Yas.

3Y Mh. JOUlSTON: Your iHonor, we would move

for the aduwlawion of Exhibit 33,

BY TuE CUURT: Mr. MeCuiral
uY MR. McGUIRE: No cbjection, Your Honor.
=300~
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20

21

22

23

24

25

26

27

28

29

30

B

32

BY ThE COUKT, Scate's kxhibit 33 is admitced
wilthoul vejectliun.
BY MR, JOHWSTON May X approach ths Clerk

and the witnass, Your bonor?

BY Tik COURT: You may.

DLRECT EXANLMATION CONVINUED

BY MR, JOHNSTON:

Q. I would like to hand you what has been

wmarked as State's Lxhibit 10 and askx you to sxamine it,

please.

(Whereupon the witness axamined the exhibit.)

q. J0 you recugnida that exhibir?

- Tes, 1 do.

U And how are you able to recognize itut
A, { louked at it afitex Uepucy Collins

had taken iC into evidenos,

G And what te that sxbibit, please?
A, That's the boot taken from Mr. Ybarra.
q. Would you please cake it out of the bagt

dow, did you wver hive occasion to make
one of thess sand prince, as you did with the tire, with

Exnibic lU-aAT

Al Yeo, 1 did,
. And when would that have bsen?
A, That would have bsen right around Octobex

Znd or Occuber 3rd of 1¥79.
BY Mx, JOUNSTON: May L approach the witness,
Your hwunor?

Y THE COULRT: You may.
-301-

AA0312



| Case 3:00-cv-00233;:GMN-VPC Document 121-2777459 Filed 06/23/05 Page 42 of 299
i
.
I
FE
! 1 DIRECT EXAMINATION CONTINUED
¢ BY MR. JOuLSTOR:
3
4 Q. ir. Romero, I would like to hand youu
5 what has been marked as State's Lixhibit 32. Examine it,
6 pleasc.
’ (Whereupon the witness examined the exhibit.)
8
9 Q. Do you recognize the subjact matrter of
10 that plotoepxaph?
1 A, Yes, I do,
12 Q. Do you know whan the photograph was
) 13 taken?
LM i Yas. Again arouad October 2Znd or Octobex
15 ird of 1W9y7v,
16 q. Aud ware you present when it was takew?
o 17 A. Yos, I was,
e 18 . And does the photojraph labeled 34 fairly
' 19 aud wccurageiy uzplct the subject matter itz is intended
20 co?
21 F Yad.
22 e 1se Cuvre auy distortion or wodificatiom
23 a8 & tusult of tha photographl
24 A, No.
25 Q. What is paniblc 347
26 A it's a sole ilmpression of the shos.
a7 G. aud woat shoe ils it an impresssion of?
28 'y It would be the right foot,
29 Q. what rignc foot?
30 A Of the shoe taken from Mr., Ybarra.
31 Q. That Ls Exhibit 10-A you are referring
32 to?
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3 A, Yeos,

2 [ And for what purpopes do you make a sand
3 princ like that?

4 A. To compare thema with, again, the shoe

5 princ lefr ar the acene.

6 BY MR. JOHNSTON: Your lionor, at this time

7 we would zsk that Exhibit 21, Exhlbit 10-A, and BExhibit

8 34 be published to the Jury; all three of those Exhibits

9 have been aduitted into evidence,

10 4Y Tuk COURT: Is that correct, gentleunea?
11 BY MR, HERRING: That: 1s the way our reccrds
12 indicute that those three Exnhibics have boen adwitted

13 into evidence.

12 EY THE COURT: Alright. All chree of tha

15 Exhibits then can be published to the Jury at this cimae

16 by the Clerk of the Court.

17
\Whereupon tne sxnibits wers sxamined by the

_‘ 18 Jury,)

; 19
50 BY Tk COURT: For the racerd, if thers is
21 any wnclarity abour Exbibit 34, the Court's Clark ine
22 dicates rto uwe chat her records do ot indicate that it

23 would ba adoitted.

24 BY Mk, JOHNSTOH: We would ask that it would
25 be aduitted.

26 bY THE COURT: The parrias have indicated it
o was, 80 -~

28 BY MR, McGUIRE. We have no objectfion, Your
29 Homnor.

30 BY THE COURT: Alright. Then 34 is admicted.
31 BY Mi, JOHNSTON: Thank you, Your Honor.

32 BY THZ COURT: We are ready to go forward,
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21

22

23

24

25

26

27

28

29

30

- 31

32

I palicve.

BY MR. JOHNSTON: Thank you, Your Hooor.

DIRECT EXMIRATION CONTINUE

BY MR, JOnHLTGLes

Q. Officer Romero, I would like to go hack
in time to Septeumber 29, 1979, Agzain on that day when
you ware at the scene you further testified that you
arrived and you apparently marked off soms boundarisus
for your arsas; 1a that correct?

A, Righe,

Q. Now, where would those boundariss be on
the diaxram marked Exhibit 77

A, Well, =--

Q. Could you, with the Court's permission,
mark those spots, plonse?

Y THE COURT: Mark the areas, pleass.

BY OFFLICER ROMEROC: Tha loager would have
buen approxicately twenty feet north of where Nancy was
found. And this would be approximately agsin twenty

feet would be south of whare the mirror was found.

DIRECT EXAMINATION CUNTINUED

BY Mk, JORNSTON:

g. Thaak you. You may resume YOour ssat,
Now, at any crime scens I supposs you
generate sous public intexest, Did you have any sight~
seerd, or people coming around to look at the scana?
A, We had paopla, yas, right by whare we

found Nancy that cams to the roadblock chers.
~304-
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20
2
22
23
24

245

27
26
29
30
a1

32

B

4, That would be on the north end of the
areal

AL Right.

Q. And how many people came to that loca-
tion? ‘

b Two,

J. Were they allowed in your area at all?

A No, they were not.

0. Did you have contact or conversation

wits Lowen?

AL Yes, I did.

(. Do you recall who they were?

[ Yes. Mr. Robert Ybarra, Jr. and Rodney
Smoyar.

. That is the same kobert Ybarra that 1is

the Defendant in this case?

A Yes.

<. Do you see nim the Courtroom today?

A, Yeo, 1 do.

R Please poiut nim our and describe what

fle 18 weariny.

A, de's sitring on the right of Mr, McGuire.
he's wearin; u ligut colored. silk shirt and brown pants,
long Lruwin halr or black hair,

¥ Tui COURT: The record will reflect the

witness bias luentified the Defendant in open Court.

LIRLCT EXAMINATION CONTINUED

BY MR. JO:STON:

Q. Did you have any conversation with the

two fmen that Jay?

~304 () -
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1
12
13
14

15

.
AL Yes, L did.
[ Coulc you please describe chat co the
Court?
Al First 1 asked thew for identificatton.
VR Did they provide gome? ’
AL Mr. Smogar didn't have any identification

per s¢. e said that the vehicle that he had was reglster-
¢¢ to niwm and that he would show us the reglstrationm, He

pave a name and gave us a social security number.

Mr. Ybarra produced I believe ir was a
California's driver license.

Q. Did you ask anytaing else of them?

AL Ye¢s -- we had some conversation and then
1 asked thew to make a shoe or a foutprint so I could see
what Cie print looked like.

Q0. Why did you ask for that?

AL Because prior to this, while Deputy
Collius was talking to Mr, Ybarras and Mr. Swogar, 1
localed a footpriut leading away frow the tire tracks,
wnich would be cthe tire tracks tinat I warked goling out
to tue road on Exhibic Humber ¢, and there appeared to
be a racher larzer shoe print. [t was headed towards the
wash. I walwed in that direction and that's when I
iocated Cine shoes, the burn area, and the gas can.

. Okay. Did you have any reason to be-
lieve tuaar !{r. Swopar or Mr. Ybarra, the Defendant, would
mdve beeu in chat area or produced that footprinc?

B Ho. At the time T went down to talk te
thew I didn't eveu khow who they were,

4. Wnat about when vou asked them to make
the footprint?

A, wWnat led me to ass chem that is through

=305~
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18

19

20

21

22

26

27

26

20

the course of cthe conversation Mr. Ybarra indicated that
e was the one that Dee riofneins and Don panner had talk-
ed to anu Le (ad been in that area.

I mentiomed something about some tire
LrAcCKkS aml a4t that time Mr. Ybarra sald that he had
driven around tnat area iookinyg for Hancy but he couldn't
find her. 5o, ae thought it was a hoax, Wnen I said
sometiiing aboul the shoe print Mr. Ybarra sald that he
had got out and walked that area. So, I wanted to see
what 0is shve print looked like ip comparing it to the

one we nad.

Y Did you happen to ask him what area he
walked arcunu int

M. Yea. 1 asked his and he pointed down
the road, waich would be the same ared of where those

tire tracks and the first footprint would be.

o Now, he sald he curned his truck around?
i, Yeb.

Q. id he say how wany times?

A te saic he turned it around several times

w- or ne urove by several times. I just took it forgrant-
ed chat ne uad Lo tura arouad in order to drive oufl.

Y- Jus there any other conversation?

A Yes. We talked about the vehicle tracks.
Mr, Ybarra ashed at the tiwe whether 1 believed somebody
driving a small vehicle done 1it, 1 indicated thera's
just some tire tracks.

Juen he rold us that ne had driven arcund,

I asked niw what he was driving.

. 0id he angwer?

A fes. He said 1t was a red Datsun, simi-
lar to tae one Chat was tnere driven by i, Smogar,

-306-
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i
> e -
. ¥ except Mr, swopar's was I would sev an orange-brown coler,
5 2 sort of a rust colored Latsun.
' o 3 Y. Was tiiere any conversacion et that time?
= , 4 A. 1 asked -- I'm not sure whether I asked
5 or they toid we, but anyway cthey indicated to me that
6 Lhey were working for western Exploration north of there,
7 [ Anything else?
8 A. I Lelieve tihat's all.
9 [ Okay. ilow long uld you have a ¢conversa-
10 tion with Linf?
1 A. I widu't taik to hiw very long. I was
12 taere probably five winates 1f that much. I was arnxilous
‘ 13 Lo pel pack to Lhe investi,jation.
R . Did you bhave a chaace to observe their
15 demeanor, how they conducted thewselves?
16 A. Yey, I did. bepecially wnen 1 asked
1~ ‘ 17 thewn Lo pai.e 8 fooltprint and when I asked for identifica-
_'\ 18 tion.
‘7' 1% 0. Wuat kind of reaction did that produce?
20 &, Okay. dr, Ybarra, wnen I asked hin for
21 a foorpriut, instead of geurly maring an impreasion in
22 tiie pround he stowped on the boot. Jnen 1 asked him for
23 identification, he produced -- well, ne hesirated. 1
24 nad to ask iain a second time. de produced a driver's
25 license cliat was ratiner shaky at the Cime,
26 0. What about My. Somgar?
217 bY MRE. McGUIRE: Ubjection, Your Homor. 1
28 do not sce any Feievauce in Mr, Smopar's reaction. He's
29 not on trial nere.
3 8% TdL COLRT: Well --
E) BY R, JUddSTON: He was present at the
32 scene and for the purposcs of comparison --
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I, i
irz !
. |
:
!& | sY Tut. COURT: it may be relevant. They were
;;. 2 botlh: togetner. I do not see why not. ;
3 The objection is overruled. l %
4 3Y OFFICER ROMERO: Mr, Smogar appeared to
5 be rather calm. he made an iluwpression gently, I would
E say, so we could get a good impression. re was more 1
7 than willing to give us any type of identification he
) 3 had.
)
19 DIRECT LXAMINATION CONTINUER
M BY M. JOHHSTON:
12
13 J. Do you liappen to know when the Defendant
14 way arrested?
.15 Al Yes, I do,
6 Q. Waen would that have been?
17 AL That would be lacter on that afternooa.
. 18 1 would say betwesn nalf an nour to an hour after this
K 19 couversation cawe with Mr. Ybarra wt the scene. i
20 . 3o, wiat tie woula that have been
21 approximately?
22 & Guessing I'd say it would be approxlimately
23 1U:30 on Seprewber Z9th of 1979,
24 e That's in cthe worning?
5 Fi Yes.
6 . Now, were you present at the time?
z7 A 1 made the arrest myself,
i8 [ Who else was presenc?
29 A Deputy Collins,
30 J. And where did this arrest take place?
21 EW 1t took place north of there and it
€2 woulu Le vu Che road turning right off the 30-Mile cay
304~
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' 1 approsliately tive wiles north.
P 2 'R Aad the tine of the arrest, coguld you
3 explain and describe for us how that was done?
. 4 Foo After we declded to arxest Mr. Ybarra,
5 Pepuly Colliins and wysell, we headed out chat way. We
6 were folloved by Saeriff Dean Saderup. We noticed a
7 veatcle coning, from the area whexe they indicated they
8 were working, We were able to identify the people as
9 not beiny ir. Ybarra. The secocud vehicle coming down
10 the ruvad we were dble to identif;y that as Mr. Ybarra,
" I was uriving. L turned on my overhead lights, the red
12 lignhts, and drove head on ro Mr. Ybarra so he would stop,
13 wnicn Le did stop. we both nad our weapons drawn., I
. 14 nad my revolver drawn, Deputy Collins had a shotgun.
1% At this time we ordered Mr. Ybarra or
. 16 rather 1 ordered Mr, Ybarra out of the vehicle. He came
o 17 out of the vehicle, I ordered him to lay on the ground.
' 18 he Layed on che groovud. At this tise he hollered some-
L 19 taing to tne effect I didu't do it. .
20 Then 1 placed Mr. Ybarra under arrest for
21 attewpted wuruer and advised bim -- I stood him up rather
22 and I advised him of his Miranda rights.
' 23 . Okay. You personally advised him of those
24 rights?
25 AL Yes, L did.
26 BY M. JOnRSTOS: #ay 1 approach the (lerk
27 and Che witness, Your Honor?
28 Y Tuih COUKRT: You iay.
29
BIRECT EXAMLHATION CONTINUED
o]
1 BY MR. JOtuisTuw:
32 [ I would like to hand you what ie narked
-304-
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i
! 1 as State's Lxnibit 35-A. 1 would like you to examina 1it,
Ifi 2 please,
3
. {Waereupon the witness examined the exhibit.}
5 Q. bo you recopnize that txnibit?
6 A. Yes, I do,
7 Q. low are you able ro recopnize itc”
8 A i have got it datea and I got my
9 initials ou it.
10 R Waat is that Exiiblt?
n A. Tnat's a liranda warning card.
12 Q. And when did you first have that card
13 in gour possszssion?
. " 4 A L don't kuow wien I first had it, L
15 can teli you woen I last haa it.
16 q. Onhity. Lut's do that.
7 A, rhut would have been Septewber I9th of
" 18 1974,
19 0. and did you use tnar card in this parti- N
20 culal casi!
21 A. Yes, I dld,
22 Jd. and when was tnat thal you used it
23 A. On September Zi3ch of 1979.
24 R Aand what was che occasion?
25 A. vo acvise Mr. Ybarra of his Miranda
26 rigats.
2 R 1s tiat card in substantially the same
28 condition as wuea you used it?
2 A. Yes, other than it's got the date and my
30 initials on it.
3 BY . JOhRSTON: he State would move for
32 the adumission of State's Exhibit EN
-3Ll0~
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& 1 bY Thi. COURT: Mr. McGuire?
;; 2 BY k. McCUIRE: We have no objection, Your
‘ 3 tionor .,
4 BY TJL COURT: State's Lxhibit 35 is admitted
5 wicthoul objectiou.
6
7 DIRECT EXAMINATIONH CONTINUED
3 Y MK, JUGNSTUN:
k]
10 . @ow, could you plecase relate to the2 Court
1 and Che Jury exactly aow you advised the Defendant of
12 ais Coustirutional rignts by using Lxhibit 357
13 i Uiay. By this time I had Mr, Ybarra
14 baodeutfed. 1lv was standing up apainst che car. de was
. 15 crying, 4ng sayiug be uidi’t do o, So, 1 aavised him in

16 4 rather loue voice, tryiu; te gc over his volce, and I
17 ruad the Hiranda card to oim,

: 18 . dould you please do it here in Court the
19 way you did LU Ladb night? )
20 A. Okiaiy . I told niw this:
21 “"You have the right to remain
22 silent. Anything you say can and
23 will be used against you in Court.
24 You have the right to ralk to a
25 lawyer aud have nim present with
26 you while vou are being questlion=
27 ed. If you cannot afford to hire
28 a lawyer one will be appointed te
29 represent you before any question-
30 ing if you wish. You can decide
3 alL any time to exercise this righe
32 and 1oL answer wmy questlons or

-31i-
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a2 1 wake any statenents,”
;i 2 and T asked him Jdo you understand?
: 3 o8 Ano did he respond?
3 A. wo, he didn't.
5 da what ¢id you do then?
& AL Ther I placed the Miranda card in my
7 pocket and by this cime Sheriff saderup had driven up
8 4and placea Mr. Ybarra ino the front seat in the passen-
9 ger side of the Sheriff’s car. He was transported back
10 by the Suwrili and Deputy Collina,
11 Y. After advising anim of those rights did
12 jou ask him 1l he wanted to waive any of cthose righte?
13 A o, 1 didn'c.
o4 Vs pid you ask him any questions?
15 A lo, I diun't,
16 N dow, vou lhave stated that he was driving
17 4 vehicle vnicn approached you?
) 18 A fes.
19 2. Aund stopped?
20 ti. Yes.
21 . Could you describe that venicle, please?
22 A 1¢ was a& 1970 Datsun pickup, red in
23 color. Li nad a wnite camper shell on it wicth California
24 liceusc.
25 0. pid you take any photographs cf that
26 venicie?
27 I Yes, I did,
28 sY iz, JORNSTON: Hay 1 approach the witnass,
29 Your nouor?
d 5Y¥ T COURY: You liay.
K}l oY MR, JUHNSTOU: Thank you, Your #onor.
32
312w
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DIRECT EXAMINATEON COATINUED

BY MR, JOHLSTON:

y. dr. rowero, 1 would like to hand yuu
wual ias puell narked as Sstate's Exiiibit Number 4.

PleusSe ©ndlalie LE.
(Wirtereupon the witness examined the exhibit,)

G Du you Tecopuize Dne subject matter of
Lindlt puotoraph labeled Exhibit &7

i Yes, L do.
Aid 4O you KNow wao ook the photograph?

Fi Yes, 1 do.

3 dnen was Laal Lasent

. Geptenber <d9th, cight afrer Mr. Ybarra
Lad becn arrested anae he wds on the way back fo the
wiite Pine Couuly Puslie Safety suilding.

Y. Noes Laal pholtograpn, labeled Exhibit &,

rairly Jduu acvarately gepict the subject matter you in=-

tended?

A, Yeb.
G. 1s rthere any distortion?
M TSN

Y Mit. JuhieSkUi At this time, Your tionor,
cne SCate woulu ask that Lanibic 21 -- excuse me Exhibic
12, 26, and 33, all or wiich according to our records
have been adimitted luLoe evicence, be published to the
Jury?

BY L.t COURT: Miss Clerk, does that check
with your notes?

bY Tk CLLRR: That is correct, Your

lienor.

-313-
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L
! 1 BY Lk COURT: Gentlemsn, there are 8o
EA 2 many Ewoibits. We want to make sure we are all in the
3 rigut hxnpibic.
. 4 B i, UERRING: 18 that Exhibit 127
) 5 pBY Mr. JOHHSTOM: Yes.
8 #Y Trik COULKT: kxnibic 12.
7 Y MK, JOHHNSTON: Iustead of 21, And
8 Exhibics 20 and 3.
9 Y MR. McGUIRE: That is coerrect, Your
10 Houor.
" e T COURT: Alrignt. LExhibits 12, 28,
12 aisd 33 nave all been adwitted and can be published to
13 the Jury at tiis tlie,
. 14
5 (Whereupon the Jury examined the exhibics.)
16
. DIRECT EXAMINATION CONTINUED
h 18 BY #H. JOLISION:
: 19 d. O/fizer Komero, reyarding the red truek,
20 diy you ever have 0CLasloll Lo Mueasure the width of the
2 wheelbase of that truck?
2 A fus, 1 did.
S i Wial was thne widra from oucside tire to
24% outside cire?
25 A On the front it was four Loot six inches.
26 Uite rear was feour foot eigat incaes.
7 BY v, JUAHSTON: I aave no further questions
28 Of tihls witnesc at this time, Your ionoer.
2 LY il COURT: Alrigjhr. We have gone into
50 Wwiael norially is toe luneh hour, but sometimes it 18
s neilplul to keep evidence togetner oT keep the presenta-
2 Cion of the evidence topether, 50, it ia clear we Aare
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A

ao1lu;, tu defer the Cross-Lxamination untlil efter we
have Liad the Luuci hour, Taere ls another matter that
is pending to the Court unrelated to this case that
has ro also be treated during the lunch.

$o, it is almost 1:00 o'clock now, I would
asi tne Jury to break aad please coue back about 2:15.

112 other people cthac are related to any of
the otiuer vases in Che macters Laey should come back
by 1:42 so we can resolve these other matiers.

Su, 1n thils recess, ladies aud gentlemen, please
do wol converse aoohy yourselves or with anyone else on
any augohing connscted with this case; do not read, watch
or listen Lo auy Tepuort oi 0r coumentary includinyg with-
out liwicavion cae media, raalo, newspaper, oY televi-
gsion, shculd tuere he such coverdge; and do not form or
eapress any opiulou on Chis case antil it is finally
submluiled Lo yuu.

e Court will be in reuess for you until about

(Whercupon Court recessed at the hour of
{00 paa. for rae lunch break in the above

malter. )

-315-
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: 1 (Whereupon Court reconveved at the hour of

, £:30 p.m. in the above matter.)
3 (OUT OF TdE PRESERCE OF THE JUKY)
4
5 LY Tailk COURT: Tne record will reflect the
P coucinuation of tne case of The State of Nevada, Plain-
7 tiff, versus Robert Ybarra, Defendant,
8 Tie Defendant is personally present with his
9 counsel. The Discrict Attorney is present. The Jury is
10 out of rhe rouvw. There is a preliminary matter befora
11 we bring tihe Jury back here that has to be heard and dis-
12 posed oi atv cthis time.

t 15 There's a Motion to be mude on the part of the
14 delense . Mr, MeGuire, do you want to do anything further

‘ 15 witn respecc to your Motion?

16 S k. AcGUIkE: Your koaer, I think our
W7 evidenve is in. [ would llke to argue 1T briefly.

; 18 BY Tl COURT: Jell, the State still has an
19 opportunity Lo present, as 1 uniferstand that they are
20 wola; ro, sowe evidence to suppoart their position in this
21 matter and to clarify exactly where they are.
22 So, vefore we do that, Mr. Johnston, do vou have
23 any staterents LO waka or matters to bring before the
24 Court?
25 8Y iR, JOudSTON: Yes, Your Honor. I would
26 like Lo pe sworn in so I can make a statewent on the
27 record al thils Cilue.
24 5Y Tab COURT: You certainly may.
29
30 ¥ik. KOBERT J. JOWNSTON
3
32 havin,, becn firsc dulv sworn Lo testify to the truth, the
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26

27

28

30

33

3z

whole truth, and nothlng but the truth, testified on his

oatth as follows:
ORAL STATIMENT

BY ME. JutuSTul:

Your ionor, the tiotion in this matter
regardiu, the apparent lack of a vaglnal swab and &
vapinal suear of tne victiu, Jancy Grifficn, in order
rhat tnat swab and swear could have been tested accord-
ing Lo 50U CONtemporary Lestd taat are available, One
of the wost comron used tests is the ABO blood groiping,
which nas che possibilicy of excluding from it certairn
people who are not of certain blood rypes. Additionally,
the defense has discussed having a PGM enzyme test run
on the game fluids,

Ur. Sander testified that he does not
revain any sawples and, therefore it became impossibie
for anyome to obtaln aay furxther testing. 5o, the only
ipformaricn tnat we ‘lal was that there was sperm present
i1 the serous fluid which was found in the vaginal
cavity of dancy Griffith without any blood typing or
PGH testing.

OFf course, the State is charging in this
particular case sexual assaulr. A signif{icant factor
in that woula be who 1s the perpetrator of any sexual
intercourse tnat cccurred with tae victim and that left
{dentifiable evidence at the time that she waa exanined.

Througnout these proceedings, as Die-
trict Attorney and on beialf of our office, 1 have re-
ceived a copy of the autopsy report from Dr, Richard
Sander and also from the Doctor 3 hand -carried dosument
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e

i3
' 1 titled Exanination of Speciuens from Sexual Assault Com-
2 plaiuts. This is slygned by Technologlst, Marcha kerr,
, 3 V-g-r-r, It indicates that tests were done relating to
' 4 sexual asssult, [ have received this document from the
5 voctor at the time of the Preliminary liearing at hia
] testimony there, approximately October the 30th, L9769,
7 At the sase time the defense received a copy of taat docu-
8 uent .
9 BY TdE COURT: What was that date again?
10 BY “R. JOUNSTOR: The date of the Preliminary
" flearing?
12 BY THL COURT: No. The date that you re-
13 ceived the document?
L Y MK. JUISSTON: October the 30th, 1979,
5 sY Tue COURT: Alrizhe.
16 BY MR, JOUNSTON: At the same rime the de-
7 fense received a copy of tnat document,
; 18 s review of tne cross-Examination of
12 Dr. banaer will reveal the defunse, in fact, used the
20 docuent signed by Martha wery in their Cross-Examina-
o tion of ur. Sander reparding the secretor status of
2 Naney Gritfith. Unfortunately, due to the wmisplaced
2 confidence perhups, the Diatrict Artorney's Uffice re-
o lied on the Sheriff's Office assuming that 1f there were
25 more informatlou available they would produce it. The
% Sheriff's Office, relying on tac testimony of Dr. Sander
2 apparently at the Prelininary tearing in his indication
8 Luat the swab and swear, which was on a slide, were not
» retained. It was everybody's undzzstanding that no evi-
% gence had been retained of the serous fluid which had
a been contained in wancy triffith.
32

Therefore, Your sdoner, apparently mno one
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ever made coutact with the persoo wao had slgned the Ex-
amlnation of Specimens for Sexual Assault Marctha Kerr,

who is a techmolopist in the laboratory of the State of

Urah, Office of Medical Exaainer.

Apparently also the defense, feeling the
gawe way everyone else did in the case, also felt no need
to pursue thils matter and to the best of my knowledge,
never atteupted or did make contact with the technoloziat
Martha Kerr.

Finally, at the time when the Motion was
raised yusterday in this Court, and following a leng
period of le,al research last nigat, 1 determined this
worning, after reveiwlng the report and talking with
apother criminolowist who Ls fanillar with bloed typing,
1 advised rnat indivieual that the patlent had been
identificd as a secretor. He stated that having :denti-
fied tne person as & $eCreror meant that there was some
pretty detailed work done. So, 1 thought perhaps I better
Fipd out wio uid it and what happened,

Jell, this mornlag at approximately 8:00
o'clock 1 telephoned the Office of the Medical Exanirer
of the Stute of Utah, that's ares code 801 533-5348, to
gee if 1 could wahe contact with tue technologiet Martha
Kerr, who sipned the original report, She was not there
but a short rime oid call back to our office. During that
conversation sae advised me that she has i the freezer
at their loboratory in Salt Lake retained a slide, which
is also kaovwn os the vapinal spear, and one vaginal swab,
wihich I8 tlic standara way that the fluid is retained,
that tnaf had been in the freecer since that time,

additionally, 1 inguired of her as to the
possilbility of testliny that vapinal swab based on the

=319-
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i
) 1 standard A30 system. She stated chac that did not appear
i; 2 to be auy problem at all and could be done quite eaaily.
' 3 ] asked about the PGM system, which is
based on enzymes that are found in the blood. She stat-
» 4
5 ed chat that would be wore difficult. It has been a
& long period of time. BSut the test could be attewpted
7 and may, iu fact, yield sowe results.
a This morninyg, prior to the commencemnent
g of Court, in Chambers 1 advised Lae Lourt and both
-0 attorneys for the delfense, Horauan herring and Steven
i1 Moouirs, of my conversation with Mertha Kerx and pro-
w2 posed chal we iwke arramgements 1o order to have that
+3 vaginal swab tested on the standarc ABO system and the
4 PCM syscen.
15 1 believe that is &ll I could testify
16 to personally. 1 would like to wake one other presanta=
17 cion. I would like ro call Richarid Berger, if we could,
" 18 in order to have nin tescify briefly in this watter.
e 19 37 Tl COUKT: You iway bripg the witness
20 forward.
ML
: (wWITKESS SWORN)
22 |
!
23 Mit. RICHARD A, BERGER
2 f
Raving been first duly sworn teo testify to Cie truth, the
25
whole truti, 4nc noching buc the truth, tescified on his
6
[ oath as tollows:
27
28 I Y Tl COURT: Please be seated,
]
40 UIRECT EXAMINATION
- BY Mic. JORNSTON:
32 . would you please state your name and
j -310-
i
|




Case 3:00-cv-00233-GMN-VPC Document 121-2777459 Filed 06/23/05 Page 62 qf 299
e 4
. '
: 1 spell it for che recora?
R 2 AL My nawe is Richard Allen Berger, The
, 3 last nawe is spelled B-e-r-p-e-r.
4 U, What is the nature of your employment,
5 sir?
6 Al I am employed as & criminallst by the
7 Keno Police Department. 1 actually work, however, in
3 the Wasnoe County Sheriff's Department Crime Laboratory.
] Q. What special tralning, education, and
L4 experience do you have in tne field of blood analyais
1 and comparison?
12 A, I nhave a Bachelor of Science Degree
13 from the University of Californius at Berkely, where I
. 14 majered in criminalistics., 1 griduaced from che Uni-
' 5 versity in June of 1970,
16 Following taat I was euployed in November
17 of that year by the San Diego Pollce Department where 1
o 18 worked chrough Movemwber of 1979 as Asslstant Criminalisc.
xi( 19 A preat deal ot uy work there involved examinations of
20 blood anu other pnysiologic fluids.
21 Followins my employment in San Diego 1
22 was hired in April of 1979 by the Reno Police Pepartment,
23 where 1 continue to do a yreat portion of my work iLn
24 the arca ot forenslc serology.
25 i, Mr. Berper, in repard to the case of
26 Tae Srtuoce of nevada versus Robert Ybarra, have you
27 examined any evidence or ac any work?
28 A. Yes, I nave.
29 q- llave you hed occasion to examine blood
0 frowm Lhe Defundanc, lir, kobert Ybarra?
at Al Yes, I have.
32 Q. tiave you had occasion to examine tha
~321-
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blcod from the vietia, Nancy Griffich?
A Yes, 1 have.

4. nave you nad occaslon to type those bloods

on the ALO system?

AL Yes, L nave.
G What is the result of those typings?
AL I round that both Robert Ybarra and

Wancy Griffith were of the Ad -- excuse we. They were
of the AU fGroujp A,

Q. Mr. Berger, you had eccasion to examine
their bleod using the PGM systoem?

Al Yes, I have.

. Wnat were the results of those testa?

i 1 found that for Mr. Ybarra he was a
PGH Group 2-}. Nancy Griffith was PGM Group 1.

Q. liow, Mr. Berper, Ls it possible to cype
other lluids ui the body's bloed on the ABQ and the PGM
system?

A, Yes, it 1s.

Q: Is it possible to type sercus fluids

Found 1iu say Lie vaginal cavity of a femalel

i Yes, It would be, yes.
Q. Mr. berger, what is a secretor?
A An iadividual who 1s a secretor is one

who secretes thelr appropriate ABC blood group system
substances iuto their bodily secretions, By this I mean
a persos wio is an ABO Croup A would secrete that Group
A substance into their saliva, thelr semen, vaginal
secretions, tears, perspiration, and so forth.

Q. How, Mr. Berger, 1f a person were to
examine serous f{iuies from the vapinal cavity of a woman

who allepedly had sexual intercourse recently what would
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be the effect of her belnp a secretor?

A 1 would expect that a sample balng taken
from the vaginal vault of the female who is a secrator
there would be blood ground antizens from her presznt in
that sample.

G. Wow, 1f a sample of that fluid wers tsken
under the circumstances that I have just described and
you were to test it on the ABO system, could that ve done?

A, Yes, it could,

. It could be done.

if the womsn and the person who had de-
posited the semen were of the sate blood type, would you
be able to Jdistinguish that?

AL It would depend on the secrecor status
of £he two individuals invelved. If the female were &
non-secretur, any blood pgroup substance present would
Le preseut as a resalt of jenetrarion from a male who
is a seereior; if the femsle was a secretor the deter-
mination as to whether or not semwt cane from a parti-
cular individual would depend ou the presence of the blood
Lroup substances present tnat werc foreign to the female.

1f there were blood group substances
present tnat are the same a3 the female secretor, basi-
caily all that could be stated would be that the cemen
came fron 4 person who was 4 non-secretor of any ABO
blood zroup or a person who was & Becretor and of the
same ABO bluod group as the female.

Q. In this particular case was Mr, Ytarra

tested to Jeteruwine whether he was a secretor or rot?

AL Ho, he was not.
Q. MeAwas not a secretor or he wasg not
cested?
-323-
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A Not tested.
g ot tested.

ahat would it cake to test and astablish

whether or not he 1s a sacretor?

A. It would taxe a llquid blood sample and

a saliva saunle.

{; Wnat period of tlse would be involved in

e

that exaiination?
AL Porhaps two to three days,
Y. 1f a walo were a non-secretor and a female

were a non-secretor in our earlier situation of the re-

cent saxual intercourse, would che seminal fluld test out
on anytniuy, oo the AJG system?

b Wot under the ABC system, no.

. Jould it under the PGM system?

A, Possibly. I ware that statement possibly

because the presence of Uil subslance from the female is
not necessarily an assured prospect in this typa cf exami-
naclon. PGH shoula be present la the sewen from the
fawale, Nowever.

G. iow, I would like to change the hypotheti-
cal situaticn a little bBit, Mx. HBerger. Let's assume that
the victiu, tae fewale recipient, 1s a secrator with A

type blood. Adsuwe also thoat there is a question as to

a potential ueposlter of asewinal fluid who 1s also an
A secretor,

A, QOkay.

. If the seminal Fluid were testad and

showed 3, what would taat wean?

A. It would nean taat unless intercoursé
had occurred wicn more than one individual then that
one individual would have to be excluded. lle belnag

-324-
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| 1 un A secrecor could not be responsible for che presence of
!&L 2 B blooud gruoup substance.
| 3 J. Lecause of the secretor status of woth of
4 them, it would not be possible because there is B to
5 eliminate the A secretiag male?
3 A, 1'w not sure I understand your question.
7 Q. Okay. what L am saying i3 the female is
8 A secrccor. You have a potential depcsiter of seuinal
9 Ffluid who is also an A secreLOT. The fluid in che vazi-
10 nal vault is tested and it shows up with some B on the
11 ABO system, Does that exclude the A secretor male?
12 A Assuming only ons aewen donor, yeu.
13 (. Alright. 1f 0 were found in the Zluid
. “ would thac exclude the A secretor mwale?
15 A. o, it would not. The reason for that is
: 16 because the proup 0 subsatance will always be present in
i the secrecions of any secretor regardless of thelr ABO
1 18 type. <This is because the group O substance is basically
19 a buildin;, block for the other blood group substances A
20 and B,
21 I3 other words, a person who is an A
22 secretor will have both A and O bplood group substances
23 present in thelr secretions. A person who is a proup ¢
24 gecrelor wiil have only those group {} substances present
25 in their secretioas,
26 Q. The same situacion, the £luid is amalyzed
27 and it shows AB on the ABU system, would that exclude the
i 28 A secretor nale?
29 A. I1f rhe sawple came trom an individual
40 Wwio was an A secretor -- perhaps you better ask that
K again. 1 tnink chat I don't --
3z Q. Ukay. Back to our- original situation,
-325-
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| 1 the femaie is an A secretor aud the rnale under question
j% .2 jo also an A secrefor. The Fluid locacted in the vaginal
. 3 vault tests AB on the ABO systen. Now, does that exclude
: 4 the A secretor male?
5 AL Ho, it would not. Ome would expect to
6 find that A substance present in any event by virtuz
7 of rhe fact that the female is an A secretor.
8 Q. How, what about tne PGM system, will 1t
9 exclude people ia that scandard ABD system?
1o A it has the potential te, yes.
" [ How, golng back to our hypothetical, we
12 have an A suerctor female and an A secreror male, and
13 the Uluiu is testeu. How, how 4o we make the distinetion
. W on the PG resc?
15 A. Here is che presuence of PGM-1 substance
18 ouly and a Tairly strong veaction for that PGM~1 sub-
17 srance only would tend or would eliminate an individual,
‘1 18 a male, who was a FGM Group 2 or a PGM Group Z-1. A find~
: 19 ing of potn PGM sroup 1 and PGM Greup 2 activicy on that
20 vaginal sawple would open up the possibilicy to virtuslly
2 all of the male population -- excusz me, 1t would
22 open up the population Co include those males who were
23 PGH Group 2 and PGY Group 4-1.
24 Q. 1 wounder if you could step over to the
24 bLoard?
26 Would that be alright, Your Honor? We
a will take che Exhibits off and use it and you can make
28 an bxhibit there with the paper.
23 How, Mr. perper, could you put PGHM at
3 the top ol there?
3 How, when you test blood on the PGM
32 systew what are the possible resulcs that you will receive?
R VAT
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B 1 A. The three most common PGM groups are
" 2 Group 1, Croup 2, and Group 2-1,
; a Q. Now, can a PGM test be used to exclude
. 4 some males in the same situation that I have just des~-
5 cribed where you are testing the seminal fluid in tha
6 vaginal vault of the female who allegedly has had re-
7 cent intercourse?
8 AL Perhaps I could graphically,
9 Q. All of the possitle combinations of the
10 results Lhat you might expect from that and maybe des-
1" eribe whar it would show, 1if you would, please?
12 A, Perhaps I should start up by first stat-
15 iny, the presence of PGM bloed group substance 1s not
. 14 necessarily uarauteed in the vapinal secretions., It
15 tends ro varyv over a tlue.
6 Tihie presence of PGM blood group substance
17 in cthe vagiual secretions does not stay constantly. It
o 18 varies over cime. It may or may not be detected ¢n a
19 vapinal swab. i
20 (. Fxcuse me. Is the deteccion of PGM in
21 any way related to the secretor gratus?
22 A, No, it is not,
23 u. S0, what was a coacern in the ABO test-
24 ing systes is not under PGMY
25 fie Ne, it's wot.
26 0. As to the secretor, you are sayinyg now
a7 that sowe va,inal examinations would not reveal any PGM
I 28 reading at all?
29 A That would depend on two things: The
30 amount of sewecn present in the vaginal sample and how
El much PGt activity is present as a result of PGM sub-
32 stance trow the vapinal secretions. This can vary from
-327-
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almost undetectable to a fairly scrong reaction.

). Go ahead ana proceed with your chart,
please.

AL Asgume a female who 1s a PGM Group L,
findin;, a Group 2 on that vaginal swab would mesan that

the donor of the semen present was PGM Group 2,

Wow, in regards to a result where you
find PGM Group 1-2 activity, that one activity present
coulu be as a result ol Lhe semen present or could alsoc
be as & result of the PGM activicy from the female.

Group 2 activity could not be as a resull
frow the vaginal secretions of tne PGM Group 1 female
unless they come trom the semen donor; however, that
semen donor could eltner be PG Group 2 or PGH Group 2-1.

. now, you 1ave 4 female that is PGM-1.

You find only one as the reading when you teat the fluid,
Can you evxcludge anyone or any jroup of people?

AL Only if there L8 a high quantity of
semen present. 1n other words enough sewen pres:nt on
chat sauple sach that one would expect to find PGM
activiuy there as & result of semen, 1E, however, there
is a lesser quantity of semen present on the vaginal
swab one would not necesearily expect to find a PGM
activity duc to rhe semen donor .

G. dow, I am talking just about where you
set the reading, whatever it takes to get & reading,
and the readiny is only 1. Can we exclude males who are
a 21

A. Apdin, I would nave to say that it would
depend on the amount 0f semen present. 7The reason for
tials is that the amount of PGH acrivity present is

directly tied to the amount of semen present. if the
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pemen 1s present in an anount that is detectable only
witn wsome dirfficulty one would not necassarily expect
to fiud FUM activity on that sawmple that would be due
To seled.

Q. In my hypothetical I am talking abour
the situation where you do find PGM activity. In other
words, whar I am really saying ls how can you use the
PGl testing systew fo exclude any one?

AL Well, in regards to a fewale who is &
M Group 1 --

e Yed.

A, (Conrinuing) -~ and you Ifind 2-1 acti-
vity present on that gvab, you would be able to exclude
all males who are PGM Group 1,

G. I see. Alright.

How, LF tne fewale was PGH-1 what would
you have co iind In order to exclude Z2-17

A In that particular case one would have to
findg, kirst of all, a very significant quantity of semen
on the sample, enough to suggest that PGM activicy would
still be in there iu sufficient quentity to evidence 1t~
self In the examication.

Q. Assuming that we have sufficient quantity
Lo get a reading or to wanifesc itrself, go on,

A, Then I would say that the lack of PGM

Group 2 activity would suggest that the domor of the

gemell was a4 PGM Group 1.

8Y MR, ifcGULRE: That was lack of what
activicy?

BY MR. BERGER: Any PGM Group 2 activity.

LY MR. MeGUIRE: Thank you.

P99
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i ?
I
! 1 DIRECT LXAMIWATION CONTINUED
. 2
! BY MR. JOuliSToN:
3
4 i, Vo you bave any ldea, Mr. Berger, in that
5 situation, what percentage of the male population you
8 would be excluding?
7 A If we could back up for a moment, 1T
8 think I made an incorrect statement, Could you repeat
g your previcus question?
10 Q. Ohay. The hypothetical sicuation is this:
i The female is PCM-1, there's alleged recent intercourse,
12 we're testin; the serous fluld frou the vaginal vault;
13 what kind of u readiny would be reyuired to exclude a PGM
. 14 2=1 male?
13 . Ukay. i toink 1 got it right, bu: maybe
18 I better repeat myself,
17 liere £f a sufficient quantity of semen 1s
18 preseat on that sauple to suggest that PGM activicy, then
19 the findiwy, of only PGM Group 1 in the PGM Group 1 activicy
20 would very strongly tend Lo elicinate males who were eltcher
2 PGM Group ¥ or PGt Group 2-1.
22 . Now, do you have any idea what percentage
23 of the male population that would be excluding and what
24 percentage would be lett in? are there any statistilcal
25 findings on that?
26 A, That pertion of the population who possesses
27 PGM Group 1 is about $8%. The remaining portion of the
28 population, of course, #42%, would possess either PGM Group
29 2 or Group 2-1.
30 Q. e, in that particular case you could
3 exclude 429 of males who would Le 2's and the 2-1's, and
32 Sd% wio would be just l's would be in che yroup and poten-
=330~
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tial coutributors of rhe seminal fluid?
A, Given the situation, yes.

Q. Thank you. Could vou please resume the

stand?

tiow, 1n order to perform the ABOC test
between some of the seminal fluid removed from the vagl-
nal vault and compare ir with some blood of a potential
donor, how lony; can you wmaintain those flulds outside
the vault and the blood outside of the person before
you could no longer test them on the ABO system?

A. wWell, tne ABO system ls based on chemical
structures that are not nearly as delicate as the IGM
gystem is, Lf the sawple has been properly taken &nd
properly preserved, by that I mean the sample has teen
dried anu then preferably frozen or refrigerated, B0
can last lfor a auwber of years. You could still go back
to that sawple and expect to see results several years
after tne sample is collected. Yor samples that have
been kKept in a molst environment or kept at room tem-
perature they will tend to degrade much faster char this,
$till with the ABO systew I wouls expect to see results
several years afrer the colliection.

[ yow, regardinyg the PGM system, how long
dad under vuat clrcaiwtances of wmalnrenance could we
expect Lo be able to test the same fluid on the PGM
test?

A, As I mentioned earlier, the PGH blecod
Jrouping systen is based on analysls of a chemical com-
pound. It is jweh nore delicate in nature than the ABO
blood ;roujin, substances. The detection of the PGM
activivy dépeuds upon the compound’s solubility, ius
being present in its natural state and capable of
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functioning in its customary manner.
The PGM's solubillty is much more ad-

versely aifected by time and temperature than ABG and I
would not neeessarily expect the PGM activity detectable
much beyond a year or perhaps a year and a half 1f that
sample has been properly collected and stored. If it
has been stored wet or stored at room temperature after
three te four wonths I would not expect to find any PGM
activicy.

Q. What kind of storage would be rqguired
then to preserve it?

A, The optimum storage conditions would be,
first of all, dry the sauwple and then keep it in u frozen

gtate.

Q Mr, Berger, how long would be required to
test a fluid on the ABO asystem? What period of time is
necessary to conduct that test?

AL Perhaps two to three days,

0. Wnat abour the ?GM system? What time is

required to cooduct that test?

A 1 would say an additional one or two days.
q. They could not rur simultaneously?
A, Yes, they could, %ut if ic's going to be

done by just one examiner it becomes a bit unwieldy to
actually perform both exaninations at the same tine.

Q. Do you have constant techniques and pro-
cedures tnat you have to be invelved in, in each of the
tests; is that what you are sayiany?

Al Fretty much so, ves.

2. ttow often do you have to do something
with the sample during the twe to three day peried of
testing on aAb07
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A. For the ABO and secretor deternination
basically the rime-consuning problem thera is gecting
all the examination perimeters seb up and all the known

samples run and so forth.

The actual examination of the quest:ioned
material itselrf would take aerhaps one~half day.
Q. 1f you had a case where the known samples
have already been run and the A0 and the BGM established
so that you were just running one unknown gample, “what

time period would we be talkiny about then?

A, I would say perhaps two to three days.

BY M., JORNSTON: Mo further questions, Your
Honor.

LY ToE COURT: Crose-~Examination, Mr. McGuire?

BY Mk, McGUIRLE: Thank you, Your ilonor,

ChUHS—EXAHINATlON

BY MK, McGUILki:

U. ur, serger, if an adequate quantity of
the [luid nau becn stored on a swaly in a proper condl-
tion could the sanple be divided so that tests could be

perforiwed by two technicians at two different locations?

A. Are we talking about just one single
swab?

q. Yes.

A. Yes. I would say it would be possible

but it would be excluding both examiners from the oppor=
tunity of making a second attenpt at srouplng if the
First attempt had net piven uneguivocal results.

. sutr the alternacive te that woulil be
excluding one examiner fron doing any testing at all

-333~
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unless he could be present during 2 single test by both
examiners; 1s that correct?

A. Yes, that's correct.

Q. Now, from your testimony that even with
proper collection and storage a PCM activity could not
be expecteud to last beyond a year or a year and a half,
it would appear that freezinz simply slows the deteriora-
tion and it does uot acrually arrest it completely; is
that correct?

AL That's correct, yes,

Q. Weuld it be possible For the deterloration
to proceed to auch a state tnat the test would give a
false result or would simply give no results?

A, Assuming that the sauple had not become
contaminated with bacteria or something like that one
would expect that you would see a negative result, not a
false positive result, over the extended time.

Q. With inereased length of storage does
the risk of bacterial or other contamination leadlng to
a false vesult increase?

A. Not if the sample was dry and has been
kept frozen, mno.

n. When you say kept frozen, is there an

optimum temperature?

Al 1 would say zero below freezing.
Q. 1s that subzero centijgrade?
Al Zero Centigrade, thircy-two Fahrenheitg,

the freezin; temperature of water.
3. You have indicuted chat 50% of males,
accordiny to the studies, are PGN type 1; is that correct?
A That is corvect, yes.

{r, And is it correct that 1f a female had a

-334-
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1% R ol e

‘é_ 1 sexual relutionship with a asle at randow from the popula-

., 2 rion there would be a 58% chance that that male would have

i

" 3 a PG type 1 1f 1t wus a completaly random situation?

. 4 A, Yes.
5 [ And under the facts that we have here
6 where dancy Grifflth was o PG type 1 and Robert Ybarra
7 was a PGM type 2-1, 1f a accond person, & male other than
8 Mr. Ybarra, had been the donor of the semen that we are
9 talking about, it Ls a type 1 donor who would be revealed
10 as excludiny r. Ybarra; 1s it noz?
" A. hat would be correct, provided, &s T have
‘ 12 digcussed earlier, there was a .upstantial amount of PGM
13 activity taat was PGM Croup 1 ouly and there was evidence
. 14 of a substantial anmount oF Semen on the saumple,
! 15 o dow, does PG activity decrease over time
18 o that you could have less and leas PGM actlvity over
v time and scitl) pec a readiog at a later rcime of a lower
18 PGM activics?
19 i Yes. The rescticn overall tends to de- .
20 crease with time eventually the polunt where it weald net
z be avidenced at all.
22 1. Go that ir after a delay of say a year
a3 and a half testin:g & sanple for Py activity one got a
G PGM acrivity type L bur a low level of activity there
25 wignt, nevertineless, have been o much higher level of
4 activity il it had becn tested &. An earlier cime; ia
. 7 that correct?
: 28 AL That is correcl, yes.

29 G, and that higher level of PG¥-1 type
30 activity 1s what would indicate cthat Mr, Ybarra in this
3 case woulld be eliminated as the Jonor of the sewen 1n
a2 question?

. =335~
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A, That is correct, yes.

BY MK. McGUIRE: 1f I may have the Court's
indulgence for a wmoment, please.

8Y Thi COURT:  You certainly may.

(Waereupon a briel recess was held in the
above matter.)

CROSS-EXAMINATION CONTINUED

sY MR, McGUIRE:

q. Would you tell me, Mr. Berger, approxi-
mately what voluwe of serous fluid is necessary to im-
pregnate cr inmerse or create a gingle swab sample?

A 1 would say probably less than a guarter
of a wiliimerter,

(. Could you tell us then approximately how
wany swab samples could nave becn created from three to
four cc's of serous tluid? If you ueed to use a calca-

lator or a paper, 1 auw sure-we will understand,

AL Tual was three to tour?

. Yes. Tnree to ftour cublc centimeters,
i, Approximately twelve to sixteen.

Q. dould it appear that twelve to sixteen

swabs would have been ample for all kinds of people to
run all kinds of tests; wouldn't it? That would he

awple Lor how wany tests?

A. I would say that it would be == well,
each Bwab coulu easlly be used for one ABO determination
and one PGH aeterwination.

. Mr. Berpger, teciniques exist, do they
not, for siipping samples like these in a preserved
atace, in a frozea scate?

-336-
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e
b 1 A. Yes, they do.
i? 2 Q. snd they are used falrly routinely;
: 3 are they not?
e 4 Al Yes, they are.
5 Q. Tiese tests are useful only to exclude
& people as possible donors of substance:; are they notl
7 AL The tests are of value for inclusionary
8 and exclusionary purposes. They don't, however, identify
9 a particular individual as having ==
10 G Ang tney are primarily used for exclu-
11 sion; are chey not?
12 A, No. | would say not primarily.
13 hey are used both for inclusion and
14 exclusion in portions of the population.
15 V8 Okay. Going back to the ABO system,
16 the nypotherical was posec that if oue had a female
' 17 who was typed A secretor and a sugpected aale who was
' 18 typed A secretor and one round A, would that potentilally
19 exclude the suspecred mai= who was a type A secretor?
20 Would you go uver your answer UO Chat again, pleasel
2 A Yes., oaslcally if one assumes that the
22 semen is present from a single donor, cthe group A aub-
23 stance could very well be and probably is at least in
24 part due to the female by virtue oI her group A secretor
25 status.
26 The group B substances, however, could
27 1ot be accounted for by anyone other thanm a group B
28 secretor or 4 yToup As secretor.
29 Q. Then, it could not, in faet, be accounted
30 for siwply by a suspected male woo was a group A secretor,
&Y there would need to be at least another donor of a B or
42 Ad typel
-337-
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'?: . g =

' 1 AL Toat's COrTeckt, yes.

i; 2 Q. and it would, in fact, asccount if

1 Q) you found Ad in the serous fluid. It would provide

I 4 Chat Lhere was at least an A or a B mele donor which

! . 5 would account for the presence of that serous Fluid
6 without the suspected A secretor male, In other words,
4 it ecould account for tne presence of that fluid there;
8 1s thatl wot correct?
4 A, That 1s ¢orrect, yes.
0 bY MK, MeGUIRE: I lave no other questions,
11 Your lonor.,
12 5Y Tnikk COURY: Addlcional questions, Mr.
13 Jonuston?
14 gY PKik, JOLNSTOW: Yes . Your Honor.

REDIRECT-ERAHNTIATION

16
v BY ¢lR. JULNSTO:
L 18
F' 19 Y. !, berger, whar percentage of the popula- )
20 tion has A type bLiood?
29 A, Approalwaresy vhirty-seven percent.
22 Q. And U type?
23 A, Approximwately forty-three percent.
24 q. And Ab?
25 A, Approxiuwectely five percent.
26 Q. a7
, 27 Al Approximately fifteen percent.
f 28 R So, if in wur nspothetical -- T w:ill
20 withdraw that. £ understand.
30 o Iurther questions, Your Honor,
N oY Tk COURT: Mr. cGuire?
32 BY PR, McGUIRE: Nothing further, Your Honor.
-330-
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;
€ 1 bY TUE COURT: I have just a couple of ques-
;' 2 cions.
31: . . 3 Mr. Berger, what 1s a forensic serclogist?
= 4 BY MR. BERGER: A forensic serologist is a
5 persen involved in tie exanination of blood and other
6 pnysiclogical flulds principally for the purposes of
7 cerimiuval investipation and presentation of ics fird-
8 ings in the Courts of law,
g BY Tuf COURY: As a criminalist are you
10 classificu as a forensic serologise as well?
H BY Mr., sLRGER: Well, serclogy does occupy,
12 I would say, at least a half aud peruaps two-cthirds of
13 wy workling time.
LM BY Tul COURT: Alrigac. Coling back to the
1% two different types of tests, are there any other types
;gé 16 of tests besides these two tests that we have indicated
L \ 7 tnat wight be wade?
ﬁ-‘. 8 oY M. JiERGEKR: Yes, there are.
t‘ - ® There is an additicnal -- well, at least .
20 thiere is two aaditional enzymes of which I am aware that
] eq are souwetimes used in crime laboratory exaninations &f
ﬂi 2z semen. Tuese are the plyoxalase system and the peptidase
W‘v 2 A gystem. These Cwo systems, however, are greatly more
2 unstable and less likely to be present through extended
P 25 periods of time, and one would not expect them to ba in
e a viable condition as long as tae previous two systeus
/ 27 wentiongd,
28 5Y MK, McGULRL: Excuse we, Could 1 have
29 cie spelling of che first systew?
30 BY MR. B&RGER: Glyoxalase, g-l-y-o-x-a-l-s-e.
i 3 BY k. McGUIRE: Thank you.
2 32 BY MK. 3ERGER: Lxcuse me. I think there
i ~339-
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o

1 saoulu be an extra a., It's p-l-y-o-x-a-l-a-s-e.

i‘ ’ 2 BY Tul COURT: Alright. MNow, you sald there
: 3 are unscablie results that could be deduced from that but
. . 4 rae resubts would not be available as long as the sample

5 -« Lliey Ctend to break down.
B LY MR, BERGEK: That is correct, yes.
7 BY Tuk COURT: ly it fair to say that the A30
8 system of tysping is the one that you would have the bes:
. 9 way vl Succueds and that woula be the easiest type of test-
10 ing to do in this type of watter?
it vY MK. 3LRGRK: For cthis particular ingtance,
12 wiere tne (ime expired has pone to a4 year, perhaps a year
13 and a unali, the ABO system is the one system remaining
. 14 which you woulc expect to get resulns., With the PG, as
' 15 I stated, i would not necessarily espect to see results,
16 altuoupis T would not at any stage completely forego an
C 17 crawination 1o that particular systoem,
- 18 BY Trio COULT: Un the I'GM in chat same area [

B 19 Lalilh you iuaciciafeu rual toe degree ¢! activity would be .

20 very luportanl 4% tu whetuwr or 2ot you could obtair re-
29 sulls. by Jdepree of activity you wean the awmount of sperm
2% taat Liplit be round in the vaginal area?

93 51K, SnnUEK: Yes, tnat in relationship to
24 Tae Fuli wetivicy present.

28 LY Thii COURT: And that wsuld be very avail-
26 able; wouldn't it? Sometles you would have good results
27 and seretines you woalda't, fie mere finding that there
28 Wds sperm slon,, that would be Insufflcient to tell you
29 tiie volume of sperm or the degree of activicy?

30 v? Mk, schGeR: At this stage, after having a
at yeaT or a year and a4 half expire, I would say that the

32 relative proportions would have cunauyed. The amount of

~340=
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i
1 gemcn still present on the swab would not necessarily
) 2 be indicative of the PGM accivicy that once was,
- 3 £% The COLRY: Ckay.
‘ 4 Y Mid. ShRGLK: However, the finding orf PGM
5 Lroup o aciivicy on a swab taken frowm a female who was
5 a4 Grewyp 2-1 would here still tend to be of inclusionary
7 vaive Lasically, incluuing PGM Group 2 or PGM Group 2-1
8 a8 pussivle donurs,
9 sY Tut COGURT: [ do uot have any other gues-
10 Tiuis.
1 Jo you, pentlemen, have any questions
12 tnal youd Wwant to ask in addition?
‘13 BY e, JORNSTON: Hothing on benalf of the
14 State, Yodr ouor.
"
15 SY e COLRY: Mr. twlaired
16 sY ek, MeGUIRL: L have one.
17
18 LLCROSE-ERAMIUATION
19 N
LY sk, meGLInG
20
2 e Woukd you cell us what is PGM activity?
22 dhat do you coserve during che teso that tells you
23 whether you have PGM activivy,; ccuid you tell us that,
24 pleasc?
25 IR Wwell, PGH, first ot all, 18 an abbrevia-
26 tion for a racher lengthy term, phosphoglucomutase. This
27 is au engyme that is present throughout wach of the body,
‘ 28 including seaen and in certain circusstances vaginal secre-
9 tions as well,
30 E As 1 stateu previcusly, thls substance is
ol an enzyow, In other words, it acts in the body as a
42 catalysl or a facilitacor in a certain chemical reaction,
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i In ouliwr words, it helps this chenical reaction tzke
2 place at a wucn Laster rate than it would ordimarily.
3 How, these enzynes, PGM along with others,
R 4 are capable of saowing a similar g¢enetic diversity as
5 does Chie A sygscem, In ocher words, some people will
6 rave Peb of vne cype, whereas othier individuals may have
7 a PUM tywe that is somewhat difrerear,
8 The processes involved in the examinacion
g for I'GH, as well as several of the other enzymea, is to
10 place the sawple, be it blood or semen, into a jell. An
11 clectrical curvent is placed across that jell and this
12 causes the enzyues and other proteins present to migrate
13 alony tie lungtu of that jell., Waether they distribate
. 14 chemselves after a certain lenpta of time is Indicative
18 of the charge that's inherent on the proteins and its size
a 16 ang 80 fortn. What this does is ceuses a separation to
. 17 occur of tne bands present as a rasult of the PGM being
" 18 distributva in tne jell.
19 Once this process has stopped, the jell is
20 treated iua such a mauner as to Lase advanitage of that
21 particalar snzyme's activity. In other words, its func-
22 tlonability 18 urilized iu order to visualize che loca-
23 tion or tue bands. And it 1s the number and location of
24 rhese difierent bands that are visualized that describe
25 tite particular group 1lnvolved.
26 i), How, are these visualized by dying them?
27 A For tae particular case at hand of PGM,
' 28 a dyiny ls a portion of the process visualization, How-
29 ever, tihere are several other chemical reactions that take
30 place prier to a dye reactlon evidencing the location of
31 tae bands.
32 1. sut then it would appear that this
~342
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' el e
. 1 separation or level of activity coes not necessarily de~
2 2 pead upon Lae plhysical quancicy of waterial which you
3 gueneXate lu your sauple from it; does it? Is there a
4 Lecessary relactiomnship there that rive more material the
5 wore aclivity you will havel
[ . That 18 courrect, but without takinz in-
7 Lo aceout duy particualar charactueristics that way have
] vceurred.
9 [ Weil tiiew witn Cresh waterial you could
0 have a nipn devel of activity from a small level of
3] material; could you not?
12 A From a correspondingly -- perhaps you
13 petter repeat the guestion. I'w sorry.
, 14 . ukay. 1f you hau a fresh, non-degraded
15 Bampic of sercus tluid, for instduce, you could have a
16 niph bevei ot acrivity from a fairly small sample of
17 [laig; is tnat correct?
' 18 f Tuat is correct.
19 R Taank you. Let ne ask about the glyoxa« .
20 Llase dod pepfludac Al
21 Uhay.
22 . Aow long can oune eapect plyoxalase acti-
23 vity in . sawple ol serous fluld if such activity is
24 present?
25 A 1 woulda aay properly stored and frozen,
<6 ajain peraaps three to four wouncns,
27 Q. aud now ioug for the peptidase A?
28 AL ‘That particular system I really wouldn't
28 Walll [0 Lake dan estiwmate on.
30 4. Could you say at least two weeks i
31 N Yed.
3 (o Could you say at least a wmonth?

34 3=
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A " -
1 Al I would say crhat & month would still

i 2 be wichin the realm of possibility, although I would

' 3 not like to po0 much beyond that.
4 Q. dould tnese tests be possible to run
[ from o vapinal swabl
[ A, One that contains seuwen in 1it?
7 il Yus,
B A, Yes.
9 a. tiow many tests could be run? liow many
i0 plyoralase tests could be run frea a swab?
11 AL I would say pernaps four to six examina-
12 rions utllizin, tue cvutire aswab.
13 g And .ow wany peptidase A tests could you

.4 Yan frow o swab?
15 AL I would say about the same.
16 i, Then, hypotheticusily if one had a sample
T of serous tluid on a swab which fad been removed frowm the
' 18 vapinal cavity ol the fewale on feptember 30, 1979, and

. 19 at that tiwme one nad evidence thal it was three to four .
20 days and Lo¢ wore Lhau a week old, one could have run a
o Llyonaluse test auy tiwe through tiw end of December or
22 January, the December of 1979 or January of 1980; could
"3 one oot ?
o4 A. That's correct, yes.
25 u. And for a similar sample of peptidase Aof
“6 a similar wvayinal swab, ovne could have run a peptldase A
2 test ab Least turough tiue miadle of October and possibly
8 throus;a the coo of October of 19/7%; is tnat correct?
w3 AL Yes, that's correct.
{0 BY Mk, MclUIRb: 1 have no other questi.ous.
o BY il COURT: dave we covered everything,
-2 pentleen?
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i': 1 SY tak. JCuaSTON: Yes, we have,
q z BY Tik COURY: Alrigat., Thank you very
o 3 wucn. 1 think we will yo on to the arguments. I will
' . 4 aliow you to step ourside for a zinute, Thank you,
& Mr. beruer.
6
(Jnereupon the witness was excused from
7 the Courtroom.)
)
9 oY Tuk COUKT: Mr, Johnston?
10 bY MK, JOHNSTON: Thank you, Your Honor.
11 Tae State would Like ro submit one Exhibit
12 for purposes of this hearing, whtcn would be a copy of
‘ 13 coe aocument whici we received, both Mr. McGuire &8 de=
o4 fenste couusel and myseli, on Octover the 30th, 1979.
' 15 We reccived tnis Jdocument from D¢, Sander and it was to
16 be incluved as a supplement to nls autopsy repert, that
' 17 parcitvular report, 1 do not have the particular date, but
189 we Teceived 1L prior to tine Prezliminary ilearing and It
' 19 coutains soime obtiier dutopsy information, including an
20 autopsy serolopy request and a blood alcohol and a blood
21 sereen regquest and results, So, it just became & supple-
22 ment o baat report. Your fonor, it 1s pertinent to this
23 hedarin, .
24 Y Tur COURT: Mr. #cGuire, do you have any
25 objection to tuat?
26 BY MR. AcGUIRE: Your tionor, we would stipu-
2r late to irs admission for the purposes of this hearing
P ouly ang not in tae trial.
29 sY Talk COLRY: I understand that.
30 For cne purposes of the Motion the Court
3t will ssaré cnat as ao exhivle for the Motion and it will
a2 accompany the Motlom.
-343-
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v 1 oY MK, JOUNSTOW: Nothing further.
; 2 Un benalf of the bExhibit in evidence we
E 3 are prepared oo arpue, Your donor.
4 pY ‘Wil COURT: Alright. Mr, McGuire, it is
s your itotion. You have the right Lo open and close on the
6 arpdinent.
7 8¢ Hh. MeGUIKL: Thank you, Your Honor.
& BY Thi COUAT: 1 suppose in a sense you have
9 opened.
10 BY ML, McGULRLE: Firsz, let wme say, Your
n donor, that I know that we all recoeynize chat this is un-
12 fortunute. The cases on which we rely, which we cited to
13 Lue toaart yesterday, are similar cases. There were nd
. allepations of intentional withnolding of evidence or of
15 faults. . think we are right on line with that.
] 16 Tais case, Your rlonor, is a complex oune,
: 7 The Lourt Eile is massive and 1 aw sure that the prosecu=-
' 8 E cion's Fiie is massive. My own file is massive. The issuses
19 have been cowplea. The pleadings have been many. The .
20 Lesls ang eilorts tidt we nave all made to unders:and this
2 case have beea dilipent and thorouph. 1 think everyone has
22 Lage w Cromendous effort. Tt is unfortunate that this
23 aappuned, buc it did anappen. We are iu a situation in
ad wiica parcies have found rhemselves 1n other cases,
25 Your tonor, one case that comes TO mind is
26 cae case of boward Hevin Crockett versus The State of
K 27 Hevada, a L9739 case, 95 Hevada 859. 1In that case we again
& had 4 yuestlon concerning a vaginal swab, There the vagl-
% nal swap nad been taken frow the body of the deceased, Ir
30 Loal case it was Lested by a laboratory technician and it
el showed 2 positive reaction for type A and for type B secre-
a2 Lious. in that case a type B secretion would have eliminated
T
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Mr. CrockelD «s the lone killer of the deceased under
the prosecution's Lheory of the case since his blood
type wan i positive and since the deceased was alac
type A, The lab assistant in that case thought that
perhaps she nad a1ad a False b reaction caused by bac-
cerial actioa and simply threw the swab and the test
resulls awiy. They ¢tdn't per past her, apparently,
giril tae ciwe of trial. They weren't commanicating
Lo tue prosecuation, it appedrs, ana none of the parties
o Lhe case were aware of this iatormation. But she act-
ed, iu tncowing this out, simply o1 aexr own assumption
of waal Che probable cause wWas, evedn though there were
aliegmaiave cxplanations that coulkd have been argued
very favotably by the Jefense.

in tnat case, Your lonor, the Court con-
cluwea that tae conviction of Mr. Crockett had to bz re-
versed. e woald assert on Lne 5alie grounds and by the
same Feasuoning tnat in this case the counts alleging

gexual assaulr and batlery witn inteunt to comult sexual

assault snoala be gismissed,

Your sounor, an additional case 1 would
like to ulaw Lo LdE Court's attention is the case cf The
Srate of Hevada versus Victor Rowland havas, a 1979 case,
95 Wevada 700. That case i3 somewhat aluost identical
Lo ours oa Ctne exact factsé of the macter, I think the
principles arc the same and the rule cthere is perhaps
even more iorcibly stated. In that case the Defendant
wasd charpeu wWillhi Tdpe and the eviuence soupht wag zhe
underciothing of the alleped viceim. 1In that case the
defense was apain asserting that the conviction in that
case suould be reversed because of c¢ne failure of the

prosecatlon Lo Tetall and make available material exculpa-
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? 1 tory evidence. The Court found in that case that & rape
; 2 victin's underpants are so related to the commisslon of
’ 3 the c¢rime and tnat their preservation has such potential
'
' . 4 relevance to the guilr or innocence of an accused thact
5 the Lurther showing of materiality and exculpation was
8 anflecessary ana that the prosecurion should have acquired
7 and preserved the underpants in question.
8 tour sopnor, we would submit, and I would
9 nope that it is clear, thac if rne rape victim's underpants
10 are 3u related to the comnission of tne crime that that
1 rule Lolus. Certainly the serous fluid which has such
12 4 wealth vl evidentiary value and which caam, through
13 sciunti{ic techniques, vbe tested in such powerful ways
. 14 that it wight eliminate a particular person as a suspect
15 in a case, that it mipat eliminate nim as the donor of
) 16 tiw fiuiu, or at the very least it wight account for the
. 17 presence of fluid withoul any thecty involved in 1t,
18 There is wany orders of magnitude more
15 preaCly relaled O the conmission oir che crime., TIne
20 mteliality of that evidenve is much greater than the
21 materialicy siwply of a set ol uvaderpants and particularly
22 in tinis case ia walech the defense was asgerting that the
23 digergahts wers not torn, which supported the defense's
24 theory of tne case, and in chat c¢ase che prosecution was
25 prepared to stipulate == well, it wasn't the prosecurion
26 e~ Luae vicriw had, in fact, testified chat her clothiang
27 was noc torn and that the presence of the evidence would
28 be cwailative, 3So even though the victim in that case
29 had testifiecd tnat the condition ol the underpants was
30 guci taal it was tue sawe condircion that the defense was
) atlenpting to prove, the Lourk, aeverthelegs, held that
32 tne relationsiip of the underpants to the crime was such
=Yud-
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L
-; 1 that a reversal was required,
i? 2 dere, Your Honor, where we have a (is-
. \ 3 pute as to waecher or not Mr. Ybarra had the alleged
4 X 4 {fatercourse, 1 submit that it is a much stronger cese
5 reguiring the dlswissal of chese caarges,
5 I would also note, Your Honor, there
7 fias been au Calk about what testiny can be done now and
8 what vesulis we wight get or wiaal any of those reaults
9 wiyhe Ladlcate,
10 One tuing Chat Mr. Berger testified to
1 is quite significant, We might yet a low level of PGH-1
12 activity on a F'GN test, tie has restified that he would
13 Lo cousider Lhdl 45 an expert o eliminate Mr. Ybarra
. 14 but taat, iu fuct, there might be a wuch higher level
' 15 back L ien which has now declined to a low level or has
16 even disappeared.
17 Ais testimoay would indicate that wo
b. 13 tests, .iyowxalase aud peptldase A, which could have been
13 periorned ai long as a wontn after, one of them three to .
2) four wualns aller, tuey are goue., The other tests become
21 less reliable.
22 I au sure the Court has taken note of
23 tne fact tnere could nave been an abundance of rest
24 mat.rial preserved, da wealth of it. And, Your Honor,
25 dgain it happened, wnere like the people in the Havas
25 anu Crochett case, it simply happened. Here we are look-
27 ] ing Lo aivide one little swab and have it tested under |
‘ 2"; procedures where it could be fair o everybody and where
29 everyoudy ilas Ldir access to tne test procedures and
30 fair kiowied;e of then.
31 Furrnermore, Your ilunor, we are here on
@ Lhe Chird «day ef trisl in a capital nurder eese and both
=344
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e '
1 Lae prosccutiou and the defense have come in last Tues-

. 2 day having reviewed thelr massive files and put it all
3 copether the best way Chey could with cheir own concep-=
4 tions of whab evidence would come in and what could be
5 argued trom it, what inferences wight reasonably b2
6 drawn, and the Jdefense has taken a position and discuss-
T e¢d the evidence witn the Jury, as the opeuing argurent
8 is intended to, aaa, of course, tnis was not taken into

, 9 account. based on what we knew we came in and made our
10 best argument. It would bLe, 1 submitb, very unfair to
| HMr. Ybarra te put him a position now where this -- it's
12 4 Lowbshell -- where this bombshe.l is dropped 1in the

‘ 13 widule of tne trial,
) 14 I would submit, Your Honor, that no test-

15 iny, 4t this peint, ot silmply that no type of testing,
16 Lbut thae testing itself at cthis point cannot cure the
17 problen. L would, therefore, move ro dismiss the counts
18 citar ing seaual assault and bactevy wich intent tc com-

L 13 wlt seuual assault, Your lonor. .
20 oY Tab COURL: Respoiuse, Mr, Jonnatont
21 pY k. JOUNSTON: Thwwak you, Your homncr.
22 I rhink what I would like to do, Your
23 dounor, firsr is to look at a copy of the cases, parti-
24 cularly in tae State of devada. In 1979, between the
25 periods of deptember Zlst and Deceuwber 20cth, the
26 suprene Court of this 3tate declded a serles of four
27 cases weich actually have laid tae roundation work and

‘ 28 tite standard in tiis area of law; that started with the
29 Lowiara case, which was september 2lst of that year, and
¢ it provesued tourough to the end of cae year, bDecember
31 LULL, when They issued tne final opinion in the Boggs
3z case. Uver toe course of that period, the Supreme
=350~
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=
! 3 Court Jucided the two cases cited by the defense, that
2 153 Che uavas case and the Crockett case. 1 should note
3 thal buln wf these were split epinions, one being &
’ 4 three-to-cwo Jdeclsion on reversal 4nd Crockett, the
5 otier, belly a4 taree=-to-three, One CONCUITENCE aand one
6 Jeserl on affairmeuts on the Havad cdse.
7 Your Honor, 1 think the case that reeds
8 o be looked &t Lhe closesT or at least as a starting
g point 1s Lne Crockett case, Now, that 1s the case that
0 is fouud at 5 .deveda, beginning on Page 859. In that
1 particular case an A0 testing was done 0n some seminal
12 flurd wnich was captured from the vapinal cavity. The
12 testing on it denwnstrated some ol the B type, which was
14 inconsistent with the Defendant who was an A type and
! 15 atsu Lhe vietlw apparently was also an A type, which
) 1% meant, accoraiuy Lo the words of tne law, that there
7 Lad Cu be eltiier sunother person comuitting the crime or
. 8 tae evidence tended to exculpitate the befendant, which,
g in tne eau, along wite sone other cumulative problems in ,
2 tie case, led to the reversal of the conviction in that
o4 particalar casc.
22 Tne thing that distinguisnes our cese,
3 tual is belore the Court now, from the Crockett cace 1s
4 the Facl cuoat ctnere was an ABO test in that case and it
) showeu 4 o faccor, wiich would hawve excluded or at least
<6 had tuacre Leen a single incldent of sexual intercourse
:7 would iave excluded the [efendant. That is not the case
8 nere. There is no inuication of possible exclusien,
9 wnat we are saying, what the defensae is
20 sdayln, is Loere is a posaibilicy of exclusion, but we
a1 really uo 0ol wuow at tois point. 3o, let’s get off
32 into Cue uuknown gind Iind outb whaco we Ccan.
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. 1 There has been no reference in any of
a 2 tne four cases decided in this seriod of time by che
3 Nevaaa Supreme Court or any case that 1s referred to
4 by the Court in thelr decisious or by any case which
5 we have been able to track down rhar makes reference
6 to these other enujyue and antigen tests as a require-~
7 Lent: the POM, tae jlyoxalase, the peptidase -- I'l1
8 Jer the record ¢lear that one up.
) Your Honor, in a1 autopsy where you
1 are resting whether its rlulgs are causes of death, it
11 is possitle for che pathologists and forensic serolo-
12 gists and eriminalists to gerform, I would contend,
13 lirerally hundreds, pernaps thoisands, of different
. 14 enanildtlons and tests that may in some way be luport-
15 ant ab some point along the line, but that is no: the
16 scanaard. EveryThiag is possible. Wwhat we hav: to
17 Feuc is what 1s reasonable and what should be sxpected
‘ 18 in cvery case,
19 I believe that reading the cases in this
20 Srate aua redaing tne cases that they are based on, parci-
21 caluriy a4 case LLat 18 cited irn the first one of this
22 series, Jowaru versus The State of Nevada, that's at 95
23 Uevada, Page bwvu, the Howard case cites this Federal casge:
24 Uavis #. liitchess. It's a case out of the United States
25 pistrici Court for the Central Mstrict of Califormia de-
26 cived in 1u74. 1It's baslcally a test on a Writ of Habeas
27 Corpus o8 Lo whetier or not & pefendant had been denied
28 Jue process becaass an ABU testing was not performed and
28 caen cae fiaia was discarded Lefore he could obuain that
30 resting. This particular casc has been all the way to
31 tae United States Supretw Court on another issus and
32 eventually returned to the State Courts. Throughout
23y -

AA0364



Case 3:00-cv-00233-GMN-VPC Document 121-2777459 Filed 06/23/05 Page 94 pf 299
i - e ;
; ,
1 the procuedings thouph the basis of the original, conui-
£ 2 tional aud finul Writ as escablistied by this Court was
) 3 apneia, So, if you loock ar chat as the standard tnat
. 4 tae Court in this State is trying to incorporate you
5 can pu buyoud the requirement of Crockett. We are will-
6 ing to say that tnat is u possiollicy of wnat the Court
7 Lhas intended, althoupgh they have never articulated that,
B and taat rejuirement would be theat in a potential or
9 alle, cd sexueal assault casc it 1= a requirement that
0 the State ur any apent or dgency handling the evidence
11 on Lulalf of the Scate suould perform an ABO typing of
12 the scrous tluid removed frow the vaglnal vaulc of the
13 feualice.
. 14 I ctalnk it is also significant to note
' 15 cuar iu the Plicciess case tne Court goes to great de-
16 tail to discuss tue ASO cype of testing and, apparently,
17 Lhere was LXCeusive expert testimouy. 1 will read just
' 14 a couple ol thoe paragraphs:
o 19 ]
20 "It ias a sciencific prob-
21 ability thar such tests,” re-
22 ferring to the ABQ, 'can be made
23 wit.a scientifie cercalnty on
24 material placed on 4 sllde over
2% slx yedrs apo.
26 “pried protein substances,
27 in order to make some tests,
28 need pot be kepl refrigerated
26 bLut need only be kept in a
30 staneard atmospneric cllnate,™
31
32 Waul tie {ourt was basically saying,
-353-
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/
1 and tue reason for all of the expert testimony on the
4 2 ABO tesciup system, was that this i3 a commonly avail-
3 able systen and 1t is available after a long period of
4 Ciwe s0 thiat Lf there is any deldy, change of counsel,
5 detay in findiog a belfendaat, tpat material is going
6 Lu be available because the State 1s gpoing to keep 1t
7 $0 tuaac 1t can be checked at least for a six-year period
8 and, ol course, that would pet you beyond the statitory
9 liwit fur filing any kind of a charpe relating to sexual
10 assaulc or assault witn attewpt in that area,
1 3ut basicalily Piitchess is sayiag that
12 the Listrict Courc, at least in one Federal jurisdiction,
13 required tuw Asd grouping. That requirement is not ex-
. 14 panded oy any Lourc that we can find in tois country.
15 Lo Court reguires PGM or tie other antigen or enzyue
16 tests co o¢ pebforuwea on that particular fluid.
17 cven reparcing the testivony that was
' 18 prescaced Ly T, Berper in culs Court today, there ap-
19 puears Lo be 3 lot of factors lacluding the length of
20 ciwe, the fetnod of storage, aho Lo some cases even if
2 you were to take fresn {1uids you way not have a reste
22 able IGil ur ocher enoyuwe or aabligen est available to
23 yuil,
24 Tuurefore, Your tionor, inasmuch as due
2% pProcess iLs reaily tied to what & reasonsble and what
28 is fail tu tae Defendant, the Ap0O seewns like the reason-
27 able staudara to require. Theretfore, we would subwit in
28 rils case toat LT any Lest is required it is the A30
24 Ttesc.
30 wow, when you Look at the law in this
3 State on what is required to dismiss for the failure of
32 the State Lo perform a cest or to preserve the evidence,
~354-
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[
[

s i the Court really waits until the jast case that thay de-
;;: 2 cide, wnicu is rue Boygs Versus State case, at 93 Nevada,
b 3 Page 911. To fully articulate the underlylng standards

4 taat Cine Court should look at in rhe second case, and
o 5 wnat 1 wean secoud case in the early cases they talk
& apout if the evidence is destroyed willfully or inten-
7 tinally or by counivance of the State with the agency
8 who is henuling the evidence, thea automatically the
9 charpe should be diswissed. That is not the question
10 in this case. Lo Fact, the evidence and the facts in
1 Cihis case anow really that tne evidence was sitting
12 therc Juu nobody reguested it. The sheriff's Office
13 gidu't ask for it. The DA didn't ask for it. The de-
.M fense counsel atun’t ask for it. Lven though evecybody
1% aad avcess to Lt, it was sitting there walting for scme-
16 one Lo ilgar Llrow, We all had the report, but due to some
7 Lestimoily at tie Preliwinary Hearin; by Dr. Sander and
_' 18 4 wisunderstanding, everybody bulieved that the vaginal
’ 19 gwabs aad Lhe vapiual smears had Leen discarded after A
20 tie wvetor nad done his work, which was exanmining a
21 slive, OLe UL tue SHEETS, according to his testiluecny,
22 Lo eslablish i sperm was present in the vaginal cavity
23 of Heucy Uriffitu.
24 50, we are really not into what 1 would
25 call Lhe first case or what the Court calls the firat
26 case, tne willful destruction or intention of doing
27 away with rne evidence. So, that puts us into the
28 second tale,,ry.
29 How, the second cateygory, as articulated
30 in tne taree earlier cases, reyuires that the Defendant,
31 if tnere had beeun prejudice to the pefendant, that there
3z be prejudice to the Defendant.
-355-
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? 1 Finally, in the Bopgs case the Supreune
; 2 CoarL of tuls State gives us a little information as
il 3 to aow the Court should proceed in examining that pre-
H 4 judice quescion. The Court states on Page 913 of the
5 Upiilloa, prejddlee wust, tnerefore, be shown and the
6 Lurden of showing this prejudice rests ou the defensa,
7 Stuwying Lhie idavas case, CLhils burden requires scue
8 Suowll, Lhat it could be reascoably anticipated that
. 9 Lhe evidence sougat woule be excuipatory or material to
10 Appellant's uelense, Citing the Williaws case frow
1 Lie state of Orepon, a lower Appellate Court, it is
12 a6l sucfilcienc chat tne showing disclose merely & hoped
i for cuaclusion frow tne examination of tire destreuyed
" 14 evideluce, nor is it sufficlent for the Defendant to show
A B only tunat examinacion of che evilence would be helpful
‘ 18 it prepariap his defense.
17 dasically they are saylng that the de-
‘ 18 fonse aeves Lo dhe some showing of prejudice, but also
19 couciied within taere vou find worde that talk about des- .
20 Lroyed evideice. We Jo pot have Jeatroyed evidence.
21 { would submic, Tour tomor, that we
22 are vutside the realw of the four cases decided by our
23 Courl. we wre really into another area of law, The
24 guestion at chis point is wiaether or not the defense is
25 prejadiced oy tue late discovery of this evidence at
26 tuis particular tiue. Nothing has been prejudiced in
27 ruis casc as of tuis date that coule not have been pre-
28 ventea by Lue defense ol being presented to the Jury
23 had Che gexual wssault not beeu made and had the batcery
30 witn incent to cosmwit sexudl assault not been male.
3 3ince the charze is wurder in the first
32 Jdeglfae, auditivaaily the charge of kidnapping of & mdinor
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. .
- " for scxual assault or with the intent to commit sexual
:. 2 asgaule, assault is not being challenged. Therefore,
' 3 the Stace would nave been authorized to produce evidence
. & as to a werive in this crime. Sexual assault would have
5 been tual nollve.
& Thercefore, the testimony, what licited
7 testimony there is, could have dlveady come in, There-
8 fore, we would kind of argue, I buelieve, in an opposite
. 9 girection ro che defense's boabshell theory at this
10 point. Tone bumbsnell way be betwsen counael as te our
1 surprige at baving found this particular evidence. But
12 as to prejudice before the Jury, there really has not
13 been any demonstrated at this polnot.
14 1t snould also be remembered that our
15 arvuLencs, aruments of counsel, are not evidence in
16 rhiis case anue cnoupsh they set o tone and a photograph,
17 it's Aol aneomnnon 1n many cases for counsel to have to
' 18 reverse Lienselves or realign themselves from original
' 19 aryunweiils 11 oYder Lo comply and couform to what the .
20 aviueacs 1o Cae case produces, That is & regular occur-
21 reace in criuinal trials,
22 Finally, Your ionoxr, we would submit
23 Ciat tan Chis partlicular matter a test of the material
24 could be performed under the ABU grouping system 4nd
25 Chat Chab resting van be pertoried within a period of
26 two ur cnree days. The 3tate fatends to nave tnat cest
27 perforued,  we are of ferinz to tue defense the oppor-
23 tunity Lo have ain expart participare In that test. 0f
29 course, if 1t is esculpatory we would inmediately pre-
30 seul Ltnal Co the defense, to tue Court, and to the Jury.
3 Secoaase we toink Chat is significant in thle case we
32 woulu not hesitate to diswiss the sexual assault charge,
“357~
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;-}5 1 As to the battury with lntent to com-

;‘ 2 wit sexusl assault, the exclusion of the Defendant based
. o 3 on the AbU test would be fine in terms of sexual assault.
. 4 sut tne crime of battery with intent to commit sexual

5 assault is a different criwe, 1t does not require the
6 cowmission uf rhe crime. The elements of the offease
7 relating to sexual assault is crhe inteut of the Defend-
8 ant al tire time of che battery. It is possible that
9 the vicciw, il tne circumscances fic and the Defendant
50 is exciawed, it is possible that the victiwm had Lnter-
11 course witih a tnird party cotally separate from these
12 procedures and the incident whicl precipitated the Corn-
13 plaice iu Lals action, suf it is also possible, it is
ﬁ‘14 very redasonably possible, that tie houmicide and what we
15 are alic,la), as tae battery in tlhas case was precipi-
16 Lated wy Lie auteut to comuil gesxual assault and we
L shnoulu be alloued to pu forward on that particular charge.
' 18 We would submiv the matter, Your Honor.
¢
a 19 AY Tt COUKT: well, [ think I let the Jury
20 LWoarvuna Z:ide. It ds now 4:15. We normally go until
21 ,:00. AL ene rate we are poimg it does not look like
22 Lae Jury will ever wake it back upstairs. 1 think it
23 is tine tnat we, particularly rLox the Reporter anyway,
24 Lnis has Leen o very trying, Jdifficult tiing to take
25 wowin verbatiw ane alter all we nre alwost into two
26 nours now; so, 1 tuink we ought to recess and 1 think
27 Lhe sensible thing to do probabiy at this late date in
26 the afternoon, since 1 wo aot kaow aow much longer tne
29 aTguments are gbing to lasc, would be to adjourn the
30 Jury at least antil toworrow wornin, 4t 9:30, Then we
i will have 4 sa0rt recess, cote back and make your clos-
32 ing arpaients. I aw prepared to rule on it at this time,
-35%4-
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“he Court will be in recess.

(whereupon Court recessed at the hour of
4:13 p.m. 1n che above matter.)

(winereupon Court recotvenea at the hour of
4:3% p.wa. in the abuve waCLer,)

BY Tull COURT: We are continuing the argu-
tweacr on iorion. This is the case of The State of Nevada,
Plaintiff, versus Lobert Ybarra.

Ler the record reflect the presence of
the befendant, to,cther witn his counsels, and the Dils-
trict Atrorney is present.

Do you have a closing statement to make,
Mr. Metuire?

BY M. FcCGUIRER: Thank you, Your Henor.

Tuking advantsge of Court's summer rules,
L ocrcatly appruclare j Ry

2Y Tul COLRT: You certainly can. It is
winvly degrees in e {oartroon,

LY ik, weGUIRE: Your ionor, as My. Johnston
noteu, this ia noc an instance of the first case we
nave cried oL wiliful destruection. I will agree with
chat.

mhig iy the second tiwe we have a case
waere inauvertently the evidence was not availatle.

Bub certainiy from cthe evidence avallable.  from Dr.
Sagder wno perlforued the autopsy, tile evidence that the
deieLse nad wes thal, in faei, nad simply not been taken,
as e put iL, nor been retained and that it was not, in

{act, avaitavle.

-3hg-
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Your ionor, there has been some testi-
mony in chis case about the standards that were in
effect at various institutions at this time as far as
retaining serous fluid. I do nocr think that the pres-
ence or obsence of a parricular Lnstiturional stsndard
can uererwiie this case. There srobably wasn't zny
reason for presecviug the underwzar of the Defendant,
in erlfect the pelice who made that lnvescigation in the
ilavas casc, but I would espect taat there is new. There
cevtaialy should be a rule for cae preservation of
serous Fluid in sexual assault casvs, Your Honor, and I
subatt that Lhis should be the case that establishes it,
Jast s Lie advas case esiablisaes the rule that says
fdny, va vo tne underwear aud pul that in your list of
Luin, s to do when you investipdass sexual agsaultr cases,

.

Your monor, no vone is at fawlt, would
subLal, 10 the ecoatext of this case and we are not
alle, fay any fault in the failure of preserving these
aturials.  suc, I woald nocre the defense is paxticularly
ol Lo o position to obtain and preserve serous “luid
in sexiddi 4ssduvli cases.

In this particular case, the autopsy
was performed on September 30th.  Yer the report, which
vwis uistribured co the defease and amade them aware of
tie Linging of tais fluid, was not typed untcil Outober
1451, and was, in fact, pressuted to the defense,

1v

as 1 recsll, and I believe there has been testimony at
tie Preliwdoury dearing on October 30th, but the body,
of course, as Ur. Sauder testiiied, after the autopsy
Was Telurnied to Che fawily for nurlal with no one pre-

serving Liwt serous fluid, and tae defense was not in

a4 position to preserve it.
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e 1 [ would submit that cthe only means that

. 2 the deicase has to obtain marerial like chis and make
3 it avaiiable themsclves s to set che standards through
4 cases like tnis, just as the standard was set in Havas
5 that ungervedr suould be preserved, and I suggest that
8 tne staadaru shoulu be set in Ehis case that serous
7 fluid snould be preserved and it should have been pre-
8 served in tils case.
[ Tiat rule should be made by this Court
10 wnd 1t should not wake it sluply by adopting the rale
SR that was in efrfect in tne Utal Mealcal Examiner's 2Jffice
12 or the Los anyeles Coroner's Office. It should be made
13 Ly this Court basesd on the principles of due process

. 14 anuer var Coustitution.
15 rhere has been a yuestion raised also
16 by Cawe progseracion i what particular test is reguired
i7 antt huw maus partloular testo are required. Perhaps
) 51 OuLly au LFD Lest 18 required.  Your Honor, 1 submit that
. 19 Chat ke Aol Lae Llssae in this cuse.
20 ‘Ine prosecution nas pointed out hundreds
21 of tesis can be run ob fluird of this type and certainly
22 che Lestiouiy Liac we have had indicates that that is
23 qatte worrect. o wealth of informacion can be gained
24 frow tals type of evidence. hoggling the minds of those
25 Of us wno dare oot sclenvifically trained. But, Your
26 dotor, the poiut in this case i{s that Mr. Ybarra was
27 fot @ble ro usve run on his behalf any tests.
28 Your sdonor, the Lsade here is not whetherx
29 Cue Stafu 1s requlreu [0 preserve Or to perform a parti-
a0 calar LwesC anc whal Test is most chemical and most wide-
B spTead. four Louor, tae rale ia this case should be
32 due process, 1 subwit it requires that the serous fluid
-dol-

AA0373



Case 3:00-cv-00233GMN-VPC Document 121-2777459 Filed 06/23/05 Page 103 ¢f 299
: Eey il
) | in & sexual assaulit case of this type should be tuken
2 aad rreserved., 1 would submit rastC 4an ample quantity
3 of ir shoeuld be taken and >resevrved and here an abund-
4 ance ot it could nave Leen taken and preserved, as is
5 saown by the testinony of ULr. Sander and Mr. Bexger,
6 there could nave been enough so that everyone could
7 nave Laid @ fair opportanity to run whatever tests they
[ felt, aifter consulting with their forensilc experus,
g wost indivated and it appears that tests could have
10 Luen repeated and gaplicated and checked.
11 Your ionor, tue bardea of immersing
12 swibe Lo Lhe sceroas Tluid and retedining it does not
13 appuar Lo preseul any great problem of expense., There
oo is o _reat burden of declding woat test to perform
16 @ad Gow hany Cines ro perfors it.  «hat should be done
16 is LU preserve tae Llulu in test swabs and then each
17 side Cun wake ils wa reasonable declsion as to what
- 18 Jorvasic wore bs ludicated in izs luterest.
o 19 Ne. Ybarra did aoc have an opportunity
20 to nave au; foreusic examination made of that serous
21 Fluid ¢ chat tiwe witen the flatu was Iresh, when the
22 inforuation in toe fluid was the jreatest. Now we
23 have seen two potential tests are just gone; auotaer
24 potential test, rhe PCM test, has beeu greatly de-
25 Lraaed, tee porential power of ciatr test. Once tae
26 Fluid tas been retained and preserved the defense
27 stould bove been netified of its existence instead of,
28 throu_ o ihadverteace, we were unotified of its non-
29 existence. e, of course, did wake a Motlon in this
30 case. The iwtiuvu was granted for the proauctiom of
3 onysical evidence. Tne physical evidence, after that
32 MOClua was prualed, continued to remain in the posses-
-3el-
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L " sion of the State a,ent and in that freezer, in adver-
p 2 Lent das LC way have been.
' ‘ 3 Then after the defense 1s notified cf
. 4 its existeuce, Your ionor, a falr aad reasonable por-
5 clou ot raat evideace, and the recerd here indicatee
6 that there would have been an abundance of evidence in
7 rals cuse, shoula have been nade available to the de-
8 fense eitiher by stipulation between the defense and
9 the prosccurion or after a inearin: before the Court 80
10 that both purtics can nave access (o this powerful evi-
11 dentiary natcerial gy their selected forensic experts,
12 Your liowor, [ subait that that is what
12 wue process roquires in this case. that if there isu't
LM 4 cuse wiics hes reached that couclusion yet, perhaps
’ 1E there uas nol beew a4 case ok theso precise facts yet,
1%k sl ELat Chis 1s the case that sthould set that gtandard.
' 17| The Bopvs case says thab the burden 18
16 on Uiie Jerease of showing prejudice, that we need to
19 show & veasondble chence that the taterial could have .
26 been cxcalpatory and ot gowe retwote chance or specula-
21 Live clidace. Your aonor, we nave shown that in this
7 cdse.
2% vy, Ybarra, of course, is here presumed
24 to be innocent of cne crime of sexual assault and battery
2¢, to corumii scxual assault. Througa uis plea of not
26 puilty he i3 entitled to tiat presuwmption.  Your Honor,
27 if that Ls correct, ne is entitled £o that presumption
‘ 26 il we should view the case in wnet light.
29 4r. serper has cold us that 1f that
a0 Sefell wads Jeposited by o male at randou out of the popu-
3 lacion, sore unkiown uile in the population, the chances
az throu,a caw Pesd test aloune are 56. tnat if a prompt PGM
“36 3=
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3{ 1 test had been performed Lt would have revealed that the
g’ p depositor was a POM 1 and ctus excluded Mr, Ybarra as
‘ 3 the sole donor of chat fluid.
4 Your tonor, I woulcd say that that 1s
£ moTe CLhdl 4 Teasonable chance. There were three other
€ tescs tnual c¢ould have been run and there could have been
7 awple waterial to run thew frow which could have in-
g creased tuat ol chance,
g Your donor, I would say that that 1s
16 wore tiuan a redasouaable cnance toaat this material was
i1 exculpaole. Certainly it was waterial,
13 Your nonor, we are not in a position
13 Lo go back aid run a test that would be fair, chat would
14 be wnat hr. Ypbarra was encitled to under due process.
15 On chat buasis I will sabmic the macter,
16 BY erik. COUKL: I am continually astonishaed
‘ 17 at the wide varlety of unigyue ang uilusual problems that
+ 18 arise betfore Courts in this countrv, particularly in our
\ 19 Courts 1u Lhe rural parce of our State. Tt is just io- .
20 crealble the taings cinat are done,
21 Tois is a very complex, difficult prob-
22 lem, Tt sasi't seen lves ultimate conclusion. It has
23 uever beeu met conpletely. What Mr. McGuire is arguing
24 for is uor a new rule but an extension of an existing
25 rule as a result of this case. The District Attorney
26 Is arguing for sometning less tnan that or different
27 than that. It is a very complex aund interesting prob-
28& lea.  Taank feavens we had a iittle bit of time to work
20 | ot it anug we worked opn it, too.
30 Let the record reflecc thar the decisions
31 that are wmade here are vot the decisions that could be
32 wade by Courts of appeal with wonthis and years to deter=-
_fj(,j_
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wine all uf the cases in America and cowe to what Chey
think are Lhe appropriate conclusions,

At auny rate, based on what we can do
witu Lais in chis concext, I believe that this case has
some Jifferenc Lacts caat distinyuishes it from the
four or five, acctually 1 think there are five, decided
cases. we found another one, too, in 1379 by our State
Suprewe Court. I think that this case, however, i3 dis-
tinguishapie from all five of then.

1 apree with counsel and I think it has
beell sdmirable for counsel for the defense to be candld
aud say tuat this is not a case where a prosecutor hasg
inteutionally and deliberately hid evidence away that
wipit nave been favorable to the Defendant or would be
favorabie to the Defendant, There is ne wrongfulness in
this case whatsocver. It seems to me that everybody dis-
covered yustoraay ur today, perudps, tinat this evidence
was suddenly available in Salt Lake City contrary to the
sworn Luscimony of the pachologist, who has testified in
LitLs cast Chat Che eviwence had peen thrown away. Now,
astonrsiiugly and coutrary to nis tesclwony, there isg
sone evidence still available tnat may be of value. That
is u« distiuguishable fact in this Court's view, iighly
atscinguisaable.

Tue record should reflect here that as
aas been indicated, a pathological exawination wes on
Septelwer 30rn, 197y; an Exhibic has been offered to the
Court, state's Lxhibit 40, accuwpanies this parcleular
Morion. It would indicate that tnere was an exaninatlon
nade of daney Griffith anug that there was a vaginal swab;
[hat Laerc was a vaginal smear; and that there was blood
proupling, prey or red; that there was 4an acid phosphatase
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indicacive of sewminal fluid; spermatazoa wWAS preaent;
a plovd proup s Positive was present; secretor Type A
was present; the gpeclmen 1s retained; and that that in=
formation was nade available, if the representatlons are
accuraie, to botn sides, While there was a Motion and
chat lioclou has continued here, there was a Motion for
biscovery anu it is a continuing responsibllity of the
prosecutors cto discover and make available the informa-
tion. linere has been no effort to do anything on the
part of really either side witn respect to this informa-
tion, Lt siwmply sat there all chis period of time and
gometning could have been done.

The record snould aiso reflect that this
Coart 'ws veleased Lo both sides all the evidence it had
in the aatbority or jurisdiccion over for independent test-
ing. The defense couusel and the defense has had an op-
portunity Lo tesc the evidence In Tuis case through its
own expercs and in otaer 1tems of evidence, not necessarily
these, but otner ilLems of necessity nave all been mude
available ror those exawionacious wnd vests, That ie basic
wue procuss and Lae Court certainly would have acconmodated

aayone witn respect to this if any request had been made

and been urawn ro anyone's attention.

I tnink what happenzd here is an item of
evidence was coupletcly overlooked. Itost astonilshingly,
I tnink, probably because of Dr. Sander's testimony that

it aad beeu thrown away. We all take forgranted whenever

a woctor tells us anythiug tnat ne's right and it must

have nappened. So, tonat's that. Wothing cen be dore and
tuaank neavens the District Arctorney alerted himself further
and went furch and Jid make additional efforts to find

these itens and did so. iHe found soue ltems that are very
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i§. 1 valaable iun this case,
M 2 liow, I would like to say somethlng about
3 what Dr, Sduder had vo say. I think that it is inporrtant
f{l . 4 that we oo kiow whac the standards are that are employed v
’ : 5 in the nospitals 1o tols couutry in cases 1ike thia. I
[ tnink Lt is a facrLor Lo be considered in detexmining what
7 kind ot treatmeni we pot, all of us, with respect to what
8 we necd. It we do not leara anything more out of this
9 case Lnab we siould ask wore gucscions and push harder,
10 we will have learned at least Cuar,
11 Thne record nere would indicate from Dr.
12 Sanaer Linat oo rual effort was malde in the Los Angeles
13 area, ia the sern County arvea, in the Salt Lake area, to
Lo do auytaiug oy way of addirional testing with respect to
15 vaginal scecrecions or vaginal flalds. In the numerous
16 cdases EAaL we have been involved in, at least three hund-
17 reo wurder cases, how many of those involved this parcti-
l 18 culer probilent  we o not know hut probably several or a
19 substantial bucber. That's an laporctant cousidereation.
?UI Sowething else i3 very important here,
A £00, Chal we vaght to talk about for a uinute.
22 The windows will have to be closed, de
23 are lusing our cailing.
24 Tae additional polnt that I think is a
25 good point tnat ought Lo pe considered in this case is
26 tne factor of the availability of this evidence. It
a7 should be naintained for years if it is possible to do
28 30, and tackily in this case it has been waintained for
@ years. But what tests are required? what is required?
%0 I canuot find, and have not rescarcned as well as 1 could
3 in chis liwmited rcime, a requirement in these types of
52 cases, as has been suggested by the defenge, that anyone
-3b4-
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! 1 is Teyuired ro o forward and conwact XK number of tests
. 2 0T auy specific tests,
’ 3 dow, there is a lower Federal Court that
5 . 4 iidicated tnat perhaps at least the ABD rest ought to e
S 5 available. wsut I du not see anything in the bread over-
6 ail spectrwn of tie law that requires anything like that.
7 It just simply is not there. It may be that we will come
8 to thdt ifu tne future z2na we will require ten tests or
g9 fifteen tests or twenty tests, and 1 am certainly rot
10 suppesting that it isn’t desirable to have every test
11 taat is availatle, that is desiruble; but we have to take
12 wnai we can puet, I suppose,
13 Wnat would tChe resalts of the teste be if
14 Lie tusly were made? 1 submit to you and sSuggest [0 you
15 Caal al tuis poeint vhat is purely speculation. We really
16 @0 not koow what tne results of the tests are and 1o tests
' 17 lave beeh wade. 50, we do not know what the outcome may
o 18 be,
i ! 1G9 It has been said here in open Court that R
20 tuis iws been witfair e Mr. Ybarra and has been of no
21 nelp to adw, 1 sabwit tnat is Just to the contrary.
22 Yuis couia be an etnormous help to aim. The very fect
) 23 tnat tinis information is still in existence and still
24 wvailtuible, even if only one test could be made, it may
25 be very iuportant to him. It may be a plece of evidence
26 that can exncilaue i in one area in one crime that is
27 asserced in this case. It may not. I do not know what
28 tne result will be. For anyone to say taat it is unfair
29 and of oo belp to him, ool se. 1o is of enormous Lelp
30 i e sense that ac i stiil &vallable and can be done.
3 { cnine 1L is of an enormous benerit.
32 The District Actorney has said if en
-369-
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i ' 1 cxclusion is saown, a wedical exclusion, which is of such
: 2 l,n uepree of reliabilivy, that he will accept it anc he
? 9 will wwove the dismissal of this case. tie will not have to
‘ . 4 depend upon thne Jefense's Motion. he will get up hingelf and
- 5 Love in the iolerest of justice because the exclusion would
6 Ludlcaie tudt Cie wrong person is cnarged with the wrong
- offense in part io tonis case, 1 think that is an enor-
B wousty itportant lactor to be censidered in this case.
9 50, T tulak whatever we see, and 1 have
10 Mo coulrul uver Lails evideice, but with respect to the
11 evidelice itself chat tne tests sheuld be run and whatever
12 tests are available ought to be developed and brought for-
13 ward, Tue purpose of a trial is to adduce the truth and
14 ii Cjhere is iotormation chat wili help to adduce it sriil
' 15 avaliabie evea alter years why nol use it?  You should use
16 ic.
14 [ want the record to reflect something
' 14 clse. © reau Coo devaaa cased. [ know what the hevada
19 Supliwe Lourt dus sala., 1 checked State versus Willlams ]
20 and Jid 0ot vowe up with exactly tae interpretatior., We
b Last nave Lot the wroip Jillidme case from the citation.
22 bul Che case tnat is reaily of critical importance, while
23 tnere are a wuole series of cases that I want the record
24 to reflecl because this will be an appellate point for
25 a nipher Court if there is a couvictlen, if not 1t will
26 not wake any dirlerence to anybody, but these are CAasEs
27 tnat I Lhine have some bearing: State versus Schauman,
28 cited at u0) Pacific Second at Page 504, a case from the
24 Arizona Supreae Court conceruiug the failure of police to
30 1ift vertain fingerprints or waintain the lifts when they
33 hau Ciem. aAnd I tidnk that is an important case that I
3 will be citing. I aun not going to spead a long tuime
-370-
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\f ] talkiu, about these cases. It's a 1900 case recently de=-
j»i 2 cided,

3 Asorher case out of the State of Colerade

. 4 rihac I taink i1s a very important case that may be of scme
5 valae is People of the State of Colorado versus Mary Ann
& Norwood aud tiat can be found at 547 Pacific Secoad. It's
P a 197v case. 1 particularly was lnterested in Page 278,
8 Another case that wmay be of imporcance is
9 the Stace of Wasiington versus Sryan Keith Young, another
10 196y case [or the Stace of Jdashington whereln the State
1 of wasuington stated Les position wnien, I think, ie lwm-

. 12 portant aud I cite frow Page 92, without reading all thease
13 tuilins Lo you --
14 oY k. JONNSTON: Wricl. volume on that one,

' 15 Your ionor?
18 51 Trnk COURT: I ar goiuy Lo get you that
17 citalion. That is State versus Jones, Washington Appei-
. 18 lace zla racific Second, lJisd.
L 19 Anvther opinion lrow tae State of Oregon, R
20 Stare versus Alterveras from the Court of Appeals of Oregon,
21 @ Ly/o wecleion Louand st /s rucific second, I think is
22 wlso un iwpurtant opioionand I roly upon Pages 504 and 502,
23 walch are pagyes taat I think will be of help to an Appel-
24 late Lourt. It is the Stuate of Oregon versus Cronchett
25 wnicn was cited by our Supreme Court, which would bring ue
26 up Lo where we are joing to conclude, a 1977 oplnion. I
27 hink that toe lanpuage there is of critical importance.
28 “he Cruncnett opiniow is a very important opinion. It was
29 cited in the 8o0pes cdse topethzr with the last case that
30 I waut Co refer Lo, Apain, 1 am not goiung to spend a lot
3 of Uiue polng turouph this. Pa e 379 anu thereatter the
32 jaforwacion will be found tiat 1 relied upon.
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- 1 Finally and lastly is again a caee cited

« 2 Ly our Supreme Court in the Boggs case. This is the United

;_ 3 Srates versus Opers. 1t is found at 427 U.S. 97. Lt =8

‘ . 4 a United States Supreue Court Declsion, Justlce Stevens

’ ' 3 writing the Opinion. I think there is a few things here
& that [ wouid like to just put on the record for the bene-
7 fic of tue appellate Court who uway look at this record
) lacer. The tull citacion, so you cai have it for your
9 own bencfir, is 49 LaD Zd 942, 96 SCT at 2392, and the
10 areas tnat are of interest Lo Le pegin on 427 U, S..
14 at 109, whica is in the Opiniou., Here we are talk.ng
12 about a California decision and what Justice Taylor had
13 to say. lhen we wentb forth and Justice Stevens sald, and

. 14 tuls Court recently auvted, that there is no constitutional

13 requirement that the prosecution maxe completely deteiled
1% 4Ccountings to the defense of ali police investigatory
17 work ou a case. Citing tlocre versus illinois, the mere

. ' 18 possibility tnan sn item of disciosed information that

E 19 ulgnt have nelped the defense or might have affected the .
20 outcole of tiae trial does uot estahlish materiality in
21 Lae coltsblCulioudl sende, nox do we belleve the ccnstl-
2 tuiosul oblijacion is hurt by the orracle possibilicy
23 of tie willfuiness of tne prosecution. and if evidence
@4 is ulgniy probative of innocence, as in a file, he should
(S be presumed to recopnize tae su, sestion even if he 18
26 over Looked.
27 Conversely, 1f evidence actually has no
26 propative suprestion at all, no purpose would be served
29 by regyulring & new trial simply because that prosacutor
30 {ncorrectiy believed he was gsuppressing the facts that
3 woule be vital to the sefense, 1f the suppression of
32 evidence resdits in constitutional error, it 1s because
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: P of Lie Giaerdcter of Che evidence and not the character
* 2 of tae prosecubor.
5 As the District Court recognized in that
4 casde, there are situatioms in which evidence is obviously
5 of suvs substantial value to the defense that elementary
& Fairness reguires it te be alsclosced even without a
7 speciiic reguest.
8 As we continue on 427 U.8. at Page 112,
9 it is said Lhat the proper standacd of wateriality must
10 reflect vur overriding, coucern that the justices of the
11 findin, of guilcy, suca a [inding is permissible only
12 if supported by evidence establisning zuilt beyond a
13 Treasuviable woubl, 1i{ necessary, and necessarily follows
. 14 thal Coe aduitbew evidence creates a reasunable doubt.
15 f{t uous ueL oCherwise diswiss coustitutional errors that
15 nave veen colweitted, This means that the admission must
17 Lo evalaated in Lue coutexl of the eative record, If
: 13 caere are uo reasonable docbts abcut whether or not the
19 adoitional evidence is cohslderec there is no juscifica- i
20 tion for a aew trial. Additional evidence of relarive
21 minur lapoctance ldy be sufficient Lo create a reasonable
2z | goubl. wWhat they are saying is that the standards are
23 |t feasible in some sense,
24 % Wnal did our own Supreme Court say? From
25 a cicing in dopps, Opers, and Cronchett, and 1 agree with
26 what both of you salu in the Boyps case, it is not suf-
. 27 ficient rhat the prosecution disclose merely a hoped-for
28 conclusion from tne examination of tue destroyed evidence,
29 nor is it sufficient for tae Defencant to show only the
30 examination of the evidence that would be helpful in pre-
31 paring nis defense. More L8 required in order to eatab~
32 isn prejudice.
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g 1 ilere we are so lucky the evidence is
‘; 2 still available. The evidence Ls still avallable, That
v 3 is tne distinguishaole fact in this case, The tests can
"" . 4 be made. So, for all of the reasons cited and all of the
SR . 5 cases cited, cthe Mocrlon to Dismiss as to both of rhose
& counts are dealed. Ar this polat the case will go for-
7 ware to tne Jury toworrow and I hope the testing will
8 be made and we will kuow what the results are within the
. g next turee days.
10 BY tiR. McGUIRE: Your donor, 1f I might, In
1" view of the decision on that Mprion I would like to re-
12 quest al tals time authority to cuploy a forensic serolo-
13 glst on Lehalf of the Jefense to participate in the rest-
. t4 iu, procuedure. [ will prupose at this time Mr, Ed B8lake,
15 a forensic serulogist in bmeryville. I would also request
16 thot I be notified of tie time and place ir which the
17 test could be perforted.  Since 1t appears that we have
' 18 g quantity uow that we are looking at, one test and a
9 backuy, we will then endeavor to have Mr. Blake, and if X
20 e Canniol babe it we will do our best to find someone
2 cise sdilslactory present at the test, participate on be-
22 nalf of tne detense. It would apspear in view of the
23 quantivy elvment and the quantity we have that would be
24 the west procedurz, if that is satisfactory to the Court.
25 8Y EJE COUKT: Mr. Johnston, do you want to
6 be neard on that Motion?
27 BY pib. JORNSTOW: Yas, Your Honor.
28 Your Honor, we nave no objection to Mr.
29 slake. +e 1s well-recognized in this fleld, We would
3 be tiappy to nave niw participarne in the rest.
& Aftar discussiny tnis with our expert Mr,
u2 Beryer, e has ducided that he would prefer to perform
_374-
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) 1 tiie test Lo his owu laboratory in Washoe County. We are
-L' ? ar this Ciwe uwsking arrangewments o [ly niw from here to
3 Salt Lare after ais testimony touorrow, where ne will pick
. 4 up that sauwple, whicn will be properliy stored in its
’ 5> frozen condition and maintalned at tne proper temperature,
6 he will trausport it back Lo tae Jesace lab, Now, that
7 would be wore convenient also for Mr, Blake, cominy from
8 Ewmeryville Co Reny rather taan naviong hiw travel the dis-
9 vance tu Salc Lake City.
10 BY b, McCGUIRL: Tes.
1 BY s JORSTON Additionally, I would ask
12 rnat {r. olake ve available Lo us toworrow morning to talk
13 On Cue Ueiegions witn Mr. Berger betore Lhe transfer of
W 14 Lae flaiu ig made in order that they can agree on the pro-
15 cedurc aile tuc process Lo be taken and tne care to be
5 Cawen Li Lransporting and resting tuat material. I would
ik aBsuBc Caab Che test would bepln then probably tomurrow
‘ 8 night or Tae HeXl woIning.
19 bY r, HcGULRE: Your ionor, 1 would uadertake R
20 o contdct itr. slake tuis evening. Of course we are
2 ifter Dusinvas hodrs now, it belns afrter 5:00. If T awm
22 unsuccessiul 1 will attewpc te cortact him the first
23 titing in the wornlop Lo wske Cnesu arrangenents with hin,
24 if L Court approves.
25 BY Ta CULKT: Well, sidace you are mukilng the
26 arran esenls and it you think voth sides believe this is
27 Lie twusl Teascitable, I wust be petting older, but I an a
28 Lirtle nervous about flying evideace and people around
29 in airplanes. I would rather wove the people to the
30 evidcice in Sait Line wieTe it was already frozen and
3 storvd. out LI you taink that Is a Letter procedure ro
3z 20 du deu gel 1 dud @ove LU Lo Kenu, and you are both
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A 1 willin, to, you are doing this jointly, T cercainly an

é 2 not j,eing Lo objecrt to that.

o 3 The only thing I want, of course, every-
4 body waunts in this case, is to move this case on promptly
) and wuatever Lie resultus may be, to get those results and
3 wake them available in the interest orf truth and justice.

7 Tnat 1s all anybody cares about.

& I assume tnat if, from what I have heard,
9 itr, Ybarra will be furnishing acuitional blood and saiiva
(G that way be uecessary for a part of tae tests and I think
1 they are very prudenc, both of you, in view of my rules to
12 make sure tnat you have your peopke doing these tests to-
13 gether becausc you have a chance tiat way to do the tests
, 8 twice and Laat donbles your opportunities to get good re-
15 sults. Suv, I tuink it is very important that you are
16 doing it cooperatively so thar you can get those resuits
17 fairiy.

.‘ 18 Is tviere atythin, furtner that we can do
19 touay? .
20 5Y ik, JOLNSTON: Nothing on behalf of the
21 State, Your uoilor.

22 LY M. MeGUIRE: Notning on behalf of the
23 defense.

24 BY Tnk COURT: We aave the Jury coming back
25 at 9:40 touworrow morning. Se, 1 will see you all at

2 ¥:40 iu tue worning. The Court is in recess.

27

28 (Wacreupon Court recessed ut the hour of

29 5:1J p.our, ol sald day for tone evening recess.)
a0

31

32
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e 1 {(Muercupou Court reconvened on Yriday, Juns
12, ivol, ar the hour of 10:00 o'clock a.w.
- 2 in the above wmatter.)
i .
4 Y Tnll CUURT: The record will reflect the con-
- g cinualtion of the case of The State of Nevada, Plaintiff,
& versus dobert Ybarra, Jr., Uelendant.
7 The record will reilect the presencsa of
8 the pefendant, Hr, Ybarra; the presence of his counsel;
g and the presence 0L Che bistricr Attorneys.
10 Genciemen, will yoa stipulate to the pres-~
11 ence of the Jury and tine Alrernate in the box?
12 bY M. JOHHSWON: The state will stipulate,
13 Your iwaor,
L1 BY M. McGUIRR: We will so stipulate,
15 oY Tok COUKT: Ladies and gentlemen, you had
16 a lony atteraeou delay and those chings can happen. They
17 happen continuously in Court crialy. We never Know
: 18 exactly that tnese tnings will run rthe way we hope trhey
19 will. They cidn't yesterday and I assure you the reasons
20 tnat you were ot here were good Teasons. After the case
21 is ail over witn, when you are anle to read newspapers, you
22 can find out wore about what we Jid when you were out of
23 the Courtroom. sul at any rate, while you cannot you will
24 just have [0 Dear WiLh us anda we are ready to go forward
25 with continuea evidence on the part of the State tnils
26 worning in tnis case 10 chief,
. 27 Mr. Jounston, you can proceed.
28 AY MK, JOLNSTON: Your lionor, I belleve
29 Officer sernie Rowero was on the stand and we have con-
30 ¢cluded our bDirect.
31 BY The COURT: May we have Mr. Romero back
a2 then for {ross-bxamination?
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1 The witness is under oach and has been
4 2 sworn awd proviously testified and will take the stand
3 subject Lo Cross-wxamiaation by Mr. McGuire,
4 L. pleGUIRL: Thank you, Your lionor,
.5
& CROSS-ERALINATION
! 8Y k., deGULRE:
8
) 9 G Orflcer romero, I believe you had acme
10 notes with you yesterday; 1s that correct?
1t n. Taat 18 correct.
12 3. would that nave been your Report dictated
13 on Uetober uv, 19747
14 A Taatb is right. FPart ot taem, yes.
' 15 [ Do youw have any othur reports or notes
16 you reterred o pricr to coming here Lo testify?
17 [ | nave a list of evidence.
1B UL AN wil; other paterial?
19 R I goi sone more pilctures but 1 haven't
20 i referred 1o Thahe.
21 BN L see. These are pletures that you and
22 T nave vieweu topctaer in wne Public Safety sullding: is
23 tnat <correct?
24 : (i Yes.
25 [N Thack you.
26 | You weren't wita Mr. Danner and Mr.
27 Hofheins wnew they first discovered hancy; were you?
28 AL wo, I was not,
29 s 50 yoa would uot have had an oppeortunicy
30 €O see¢ waeTw thiey walked at that tinue; did you?
K] A Taat's correcc.
a2 . and any car using the road out there
-37b-
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i 1 would have left tire tracks and thdat dust; wouldn't itl
& 2 A, If they had gone oif the traveled por-
3 tion, yes. fThe CLraveled portion itself is rather hard.
: 4 . And there would be o way to tell pre-
5 cisely how lony ago any particular track had been left;
6 would there?
7 Al Thac's correct.
8 Q- You have testified somewhat Lo YyOur
9 training in law enforcement. ilave you had any training
10 in tue investipation of narcotic cages?
" A I've had gquite & bit of training ir in-
12 vestipatiou.
13 Q. and did thac training include training
. W in paraphernalia and CoOmmon edns of drug usel
1% R Yes.
16 U Will you tell us how many hours of train-
w ing, you have hza in sach cases, in such drug casest
: 18 A 1'Jd nave to guess at thar, 1 think I
L arcended oue seminar which was forsy thours. As farc as R
20 pureotics jpoes 1TJ 34y puUessing soybe close to & hindred
3 nours tarougn wy law enforcemwent career.
22 [ dave ycu ever investiguted a narcotice
& case?
24 A, ['ve wade several arrests relating to
25 narcotics, if that's waat you medn.
26 3. Can you tell us how wpany approximately?
: 2 A Again I'd nave to guess. 1'd say about
8 fifteeu tu Cwenty.
25 J. S0, yuu have a pretty pood amount of
30 eApeTience Witin urugs and drug use from the law er.force-
3 ment point ol view; don't vyou?
3 AL That's ripnt.
~373-
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1 J. A wmlrror would have a coumon use among

. 2 Jdrug users; wouldn't ie?

- 3 A, A guall mirror would, yes,

A \ : 4 . And that would be In preparing to take
5 cuocaiue or simllar substances by sulifing it; wouldn't
6 f it?
7 A, That's right,
8 q. Would you tell us how that's done?
9 Al I've never seen it done myself.
10 (. lias your traininy covered that?
" s, 1've been Lavelved in several instances
12 where we mude an arrest and there's been cocaine, there's
13 é been a racor Llade and there's been a small mirror. The
4 : reason 1 understand these mirrors 1s so they don't lose

e
‘5 any cocdine,
6 3. You nave incicatec that you saw disturb-
17 auces of carth which you have indicated on Exhibit 8 by
! 18 tne sqaares that are between X-27 aud X-27; 1s that
19 correct?
20 A That's correct.
21 . You cannot say what caused those disturb-
22 ances ol Che earcun; can you?
23 I o, I can't, :
24 . Siauply Lecause the earth was disturied ‘
23 would uor mean there was necessarily a fipht there; would
26 ic?
2! A. That's correct.
28 [N And you could not say that more than one
29 person ade tnose daisctarbances; could you?
30 A That's correct, 1 couldn't,
31 . Or even that it was a person thar made
3z Cnose srsturbances?
- 350~
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1 A, That's correct.
% 2 tae only raing is we aian't find any
3 olner Cracks indicating it could have been an aninal.
4 U, dut you really do not have any kncw-
- 5 fedye iron examining, tiose discurbances what, Ln fact,
g wade Liew; is that correct?
7 A That's correct.
8 Y. You found a4 set of female underpants;
g aidn'L youl
10 A Yes, 1 did,
11 Q. Were those submitted for a foremsic
172 examination for senen?
13 A. 1o rhe best of 1y recollection, they
Lo were nol, nho.
15 . And you were present when Mr, Ybarra's
16 vehlcle was searchbed; werea't youl
17 A, Yes, I was.
,»3 18 . Tn the vehicle you oLserved a gun; 1s
19 rhat correci?
20 A fnat is correct,
b . And cnat gun would have been a revolver;
22 woulan't icd
23 A. Tuat's correct.
24 q- Will you tell us what caliber revolver
25 i was?
26 A A .22 caliber.
. 27 3. Ang did you check Lo see whether or uot
‘ 26 it was loaded?
29; A, Yes, I did.
g0 i . das it loaded?
S AL I believe it was.
32 . You found .22 armunition in the vehicle
~30l-
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13

14

24

25

26

g

also; Jdida't youl

Al that's rigat.

n. and you found a substantial quantity
of .22 amaunition; didn't you?

Al I'd have to refer back to my notes as

Lo oW wuchh I found, I know there was some ammun:ittion,

but 1 can't recail exactly how much.
b

g, WJere there several boxes of ammunltion?

A. [ wouldn't say tnere were several boxes.
Y. You just do not recall?

A. There wag some asmunition., I don't really

Tevall.

1. [ believe you have indicated that the
rire 1mpression, which has been photographed as Exhibit
33, and Lue tire exhibit, whien aas been photographed as
i.xfiluii 4o, appedar to mateh; 13 Lhat correct?

A, Taat's correct.

J. You woulu be pretty surpised 1if they

Jida't, slnce tiney were sctually wade one from the other

in your presence; wouldn't you?

A That's right.

. Jdien you approached kobert to arrest
hiwm you have testilied that your wedpon Was drawn. What
were you carrying?

AL 1 was carrying a 357 revolver.

[o)% fou nad it drawn and out of your holster;
is Luaat correct?

A, Yes, [ did,

q. Is that the Cyps of gun koown as a .357
Wagitum?

Al Yes,

Qo and that is a fairly powerful handgun;

=38t~
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[ 1 ign't Lc?
!ag 2 A It's a weapon used commonly in law
‘,_, 3 enforcement.
. 4 J. Was 1t displayed where Robert would
. ’ 5 nave seen it as you approacaed him?
5 A. Yes.
7 . And, in fact, you intended him to see
8 ig as you approached niu; aidn't vou?
E A. Yost definitely, ves.
10 G, And at the same ULube another officer
H was approachiug, aim; wasn't he?
12 AL The other officer was standing bebind
13 the duor. Tae door was standin: ajar on the vehicle.
LM . The other oificer also had a weapcn,
15 didn't he?
16 AL Yes.
17 [T Ana what was that?
‘ 18 AL A 20-puape S00CL0.
19 0. And was that uluplayed so Robert would .
20 be in a posiction to see it?
21 A Ves.,
22 q. Ana wouid it be fair to expect that 1t
3 was displayed so that ne would he able to see it with
“4 that iuteation?
28 A, rnat was the inteution.
#6 Q. And you had both exited frowm a marked
27 white Piue County patrol car; fad you not?
28 Al Yes,
2 J. You had flashed your lights to stop the
30 vehicle tihat Robert was in LO see i1 it would stop;
& liaa you uot?
42 AL I turned ny overhead lights on, yes.
-3Bi-
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. At cthis time you were talking to a lot
of people about tae case; weren't you?

You talked to Mr. licfheins and Mr,
Danner and an investigation was going on where a number
of people were being approached tor information; is
that correct?

A That's correct. losc of the people
approaclied were being approacned by we, informaticn
being, relaced to me.

G Now, when you are approachiang someoune
to obtuiu inforwatioin in a case you normally would notl
approacn tuen iu Che manner you have just described
Lo us wf you and Officer Collins Lo Mr. Ybarrat

e That's correct. Jut we didn't suspect
aftyLitliy, tise.

o Was Hobert cryivwg when you first saw

A

!
1N Ho.
. sut hie bepan to cry shortly thereafter;
L "
(WIS WA - [RRNa
h Tae seconu time [ gaw him, yes.
g Yes, cthat is what T mean.

Sutr when you first saw him and apyroached

ain Lty arrest him, was ne crylmz?

AL HNo.

e sat he began te cry shoxtly?

AL afrer I told hiaw to lay on the grounc,
yus.

q- You did not pive any indication that
Y acaru orf unaersteud the Miranda warning that you
pave NLL; Jidv he?

AL ve, he didn't.

~3bh-
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e

’ 1 RS se was too upset for 1t to even appear

. 2 that v really understood it, Didn't he appear upset?

. k! A, Wwell, he was erying. I don't kmow
4 wihecher he would pe upset or otherwlsae,
5 bY Mp, McGUIkd: We nave no other questions
6 at this viwe, Your Honor.
7 isY Titk COURT: Redlrect, Mr. Johnston?
8 By k. JUnBSTON: Yes, Your Honor.
9
10 RJ,DIXETC'I SXAMLUATION
11

BY ml JCHMSTUN:
12
13 Q. vificer Komero, tuaere is sowe yuestlon
14 aboul cocaiue and tne use oi ceocaine. In your investi-
15 pdLiown of tais case did you tind ony evidence of cocained
16 . o,
17 J- 1ty swarch of tne Defendant's vehicle,
: 8 whicl: is showa in bxhibit 4, cist you find any cocaine

L ' 19 or eviuence of vocaine? )
20 A. Mo, we Jidu't. In fact, with us conduct-
21 ing tne searci was an apent from the Wevada Division of
22 luvesti,«tion and Narcorties amsd they were speciiically
23 lookiny for any evidence of narcctics and there wasn't
24 any.
25 Q. 30, you had & special agent from the
26 Hevada division of Investigarions and Narcetice to assisn?
27 A. Je nad two, in tact.
28 0. And no cocaine or traces of le were
29 found iu Luae track?
30 I do. In the truck we found traces of
3t WaT 1] wali .
3 R Jhat about the blae trailer, which is

-363-
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g
i 1 suown in thne photograph labeled Exhibit 5, located at the
; 2 MeConley 1ranler Court, was there any evidence of cocalne
- 3 tnere?
i 4 A, No.
5 fy. Diu you search that trailer thoroughly?
6 AL Real thoroughly,
7 . Wwhat about Lxnibit tumber 25, that would
3 have been Lae victim's purse that was found in the road-
] 3 way, wds thele auy evidence or traces of cocaine in any-
12 tning, in that purse?
11 A, Wo, there wasn't,
12 Y. Going back to the uire tracks, you have
13 shown tie Courl ope Lanibit of a close-up of a tire i
14 track af Che scene, that woulu be Exhibit Number 12,
15 and Chein you also have a photograpn c¢f the right front
1% Ltire of rue velendant's vehicle, wiich would be Exhibit
o 17 Zb; wny were you Tocusing on that oae tire?l
18 oY MK, MeGUIRL: Objeccion, Your donor. The
E 19 Withess's woiivation is again not relevaant to this inquiry.
2 OY R, JunBbSTON: Wwe will rephrase the ques-
21 tion, Yodr avnor,
22 oY lag COURY: You can rephrase the quesatiomn.
i 23
23 WLl RLCT LHAMIHATIOR CONTINUED
2 bY M, JOLLSTUS:
23
o7 Y. Officer Pouwero, what is the significance
23 of the riypnc front tire in your investijation?
23 A That woulu have Deen Che one we were
30 talkin, about, which would have been the right fron:
31 tire.
ety . Uxay, Was there anything else about that
~-34u-
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: 1 particular tire or the track that it produced?
2 Al Tuere was a definlte patctern characteris-
! 3 ric ou it zliat led us tc believe it was a simflar tire
4 yer it luoked uifierent,
& 0. When you say similar but looked differ-
6 ent what are you talikiug abour? what are you comparing
7 it wital?
& A After checking all tioe tires, they were
& all Goudyears, they pot the same pattern; however, the
10 wear on che rigat frout tire shows a different patterm.
1 y. ditat nind of tire is that again?
12 A Taey were seven nuncred by fourteen
13 Goodyesr tires,
. 14 . Were they all the same type?
15 AL Tes.
16 oY Mk, JOULSTOM: May 1 approach the witness
17 and Glers, Your fonord
B 18 bY Thi. COURT: You may.
]
20 KDL B Aaullna S L0 CONTINUED
21
WY Mi, JuledsTtis:
22
23 Y. Ullicer komerc, 1 would like to hand you
24 widal nas Seel. wdTked 4 3Tate's Eahibit 45 and ask you
25 Lo eaaqmine Lo, please,
26
- (Wuereupon tne wicness exanined the exhibit.,
28 Q. Do vou recopnize that photograph?
28 A Yes, I do.
30 . Do you know who toos it?
3 AL Yes, [ do.
3?2 0, Wao waould thet be?
-7 -
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iﬁr 1 i (No audible response.)
;; 2 U, Wio took cthe puotopraph; do you recall?
] 3 h. 1'm trying te remember hls name. He's
. 4 an aent {row the Nevaaga bivision of Investigaticns and
. 5 Larcotics.
6 g, Were you present when the photograph was
7 caken?
8 A, Yes, L was,
. 9 G. Does the photugrapn falrly and accurately
10 aeplet the subject nutcer of itt
11 AL Yes, it does.
12 2. 1s there any distortion or change 88 a
13 result of tae paotopraph from waat the actual subject
" 14 was?
15 AL Mo, there isn'c.
16 £ Anu what is that a photograph of?
7 AL That's & photograph of the left fxent
. ’ 18 tire of Mr. Ybarra's vehicle.
19 0. Wien would tnac photograph have heen .
20 taken?
A M. 1t woule be arouna October 2nd ot
' 2 Vcrober 3rd of LY7y.
e SY . JOdasTod: Your Jonor, we would move
24 for the auwission of State's Exnibit 45,
25 LY Tul, COURT: Mr. ddevuire?
% ni Fin. PeGUILE: We have no objectioa, Your
a HOn01 .,
2 &Y il COURT: State's bxhibit 45 is
2 aduwicted without objJectlon.
30 SY OFVICER KOMLKO: Tnat would be Greg
3 Helson, Ly the way.
32 oY M. JURNSTUN: Thank you.
=k
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1 Your honor, could I have the Clerk pro-
::e;f ¢ vide tiw wilness with Exhible o, pleuse?
3 oY ik COUKY: fhe Clerk will provide 28 to
4 the withesy.
i 5
& Ke DDLU C!f LAARTHAYION CONTINUED
7
LY alie JOudbTOn;

8
g9 . Aow, Chat Exhitit has been aduitted and
o you uave feutifica reparding it betore., Exhibit 45 now,
11 if 1 understand correetly, is tae left front tire of the
12 Deferdant's vehicle and wxhibic U4 iy the right fronu
13 Tire?
14 AL Tnat's correct.

' 15 s dovw, you _ust testifieu that both of these
16 clres dre tne saane make ang size and style,
17 4, That's correct.

' 18 s Is tnere any difrfereace in the tread de-

‘ 19 s1p0 vis Luoge Lwo tires? .
20 ' The tread desiprn Ls Cae same except, one,
21 either throu n wear, I would say probably wear, it has
22 wade toe vucside tread a broken desiga rather tuan a
23 stral;hit desipu.
24 g, which one was that broken Jesign?
25 AL The right front tire.
26 PR In urger that we =ould picture that
i befter would it pe possivle, with the Court's permis-
28 sion, for you to step up tu the easel and on a piece of
29 paper rougnly sketcn oul wnab the treac uesign is on
30 Liio3e [wo Lires, lubelin, one as bxuibir 45 and one as
& Pxiiibit o8 so that we can see vie Jifference?
32 BY mh. MeCULRE: Your ioaor, we would

-39
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.

: 1 object te Uac witness interprecilny, photographs in that
2 wanuaer. 1he photographs are therxe and available for the
3 Jury tv observe and 1 do not see how they could be in any
4 way by sketching them out when taey are right there.
5 5 Lk COURT: Well, pernaps another way to
6 do it would Le to have him stand pefore the Jury and
7 snow Lhe photographs to tne Jury. You can ask him there.
8 47 MR, JOHNSTON: That would be fine, Youxr
9 Honor.
16 Y toE COUKT: That would be even better
1 and I tiink chat would satisfy rFr. iicGuire or Mr. Ybarra.
12 3Y ik, JOuHSTON: That is fine.
13 mr. Romerc, would you step out front?
. 14
15 REDIRECT EXAMINATION CONTINUED
16
BY K. JOuHSTRN:
17
. 18 (W Proceed.
19 £ Lxhibit liwmber 45, which is the left
20 front tire, both of the outside ireads are intact and
21 make a straight line,
22 U. Wow, Ufiicer Ruwero, when you see 4
23 priut frenn that particular tire, Lhe left front tire,
24 wiaf uoes tne iupression on the ground look like”
25 AL The impression is constant, There's
26 ne breaxks on it.
27 . Okay. So, you would have a solid im-
28 pression wa L7
29 ~. A solid iwmpression.
30 7. On tae two outer rins?
a AL wight,
32 d. snd the two broken ones down the middle?

-390-
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23

24

25
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27

28

29

30

3

32

i, That's rignt.
Q. Ol.ay. low, the vight front tire.

A, The vight front tlre on the inside has
;oL the solid iwpression again, The ourside is broken.

v Ahere does it break ac?

AL It breaks about every iunch or so.

Q. And voaes that affect then the pattern
tnat i3 leflc on tne pround?

A, Yea. Tne patcern lcself would be
brokeli.

iy, Ana so Caoe pattern chat is left behind
by tae rignt frout tire siows how many solid and how
waly broben lineal

'y It siows one solid and three broken lines,
where tae ovns on tae lefr saowed two solid and two broken
liues.

g, How, CThe other two reéar tires on ths
vealcie, wnich of toe atyles do they match up with in
ceruws of tread design?

A, Tne lefec.

Q. dNow, at the scene itself what kinds of
tire tracks dtd you find there?

A, Ae found tive tracks ou both.

1. Tne one with the footprint on it and the
e Caal iw, 1 bLelleve Exhibpicv 1., the close-up, matches
up witl tais tire?

h. 1t waccacs ap with the rignr front.

2. Thank youa, You way resulid your sest
ar Che witness Blald,

Une last question, Officer Romero. At

Che sBcene unu also at the biuve vraller at the McConley

frafler Court you collected at one place a whole mirror

=391~
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and at anotner place plieces of a mirror. Did you have
vccasion Lo exawline those nirrors closely and look at
them?

A, Yes, T did.

Q. Aund were you able to detect any evidence

of ¢ovaiue or traces ol cocaine?

Al 3o,

LY MK, JOHHSTON: Ho further questions, Your
Honor.

oY Tt COUKT: Mr., McCulre?

5% MK, McGUIRE: we have no further questions

gL Chels tine, Your donor.
bY Tull COURT: Will the witness be held sub-

ject to recall later in the case at sowe time, gentiemen?

3Y MR. McGUIRL: Yes, please, Your donor.
BY MR. JOUNSTOW: That's fine, Your Honor,
BY Tk COLkT: Alright., Mr. Romero, we can

eicusce you zl this time and to be recalled at a later
Ciue.

oY OFFICck RUuskiv: Thenk you,

(Mnetedpon the wictness was excused from the
Courtreoom subject to recall.)

Y Tal. COUKT: who 18 the State's next

withiess?

sy M. JOHHSTON: The State would call
Rlchald uvel jjer.

¥ Luik COUKT: The Clerk will swear the

wWiLtiness.,

(WITNESS 3SwOEN)
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|4 _
ey 1 MR. KICHAAD A, BERGER
Ié ,
¢ 3 naving been first July sworn o testify to the truth, the
4 whole Cruth, and nothing but tae truth, testified on his
5 oaLrn a3 Ifollows:
6
4% TilE COURT: Pluase be seated.
7
8
9 DIKECT LAAMINATION
10 LY MR. JOalSTON:
I
12 G. Would you please state your ful. name
13 and spell it for the record?
14 AL Ay name is Richard Allen Berger. The
' 15 last nawe is spelled B-e-r-g-e-r,
16 Q. Try that again, please,
17 A, My pname 1ls Ricnard Allen Berger, The
18 last naone is spelled B-e-r-g-o-r,
19 . Tnank you.
20 Wnere gc you reside, Mr, derger’
21 A. [ live in Sparks, Nevacd.
22 G. Taat's fine. Thank you.
23 Are you euwployed, sir?
24 A, Yes, 1 aal.
25 . What is the nature of your employment?
26 A I'm ewployed as a criminalist by the
27 Reno Police Department and I actually work, howaver, in
28 the Washoe County Sheriff's Lepartment, c¢rime laboratory.
29 Q. what is your educational background for
30 this particular position that you hold?
3N i I have a Bachelor of Science Degree from
32 tne University of California ar Berkeley, where I majored
“49 4=
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31

a2

! in eriwinaiisties, naving graduated from tne University
in Juune of 1v7vu.

Y. Now, wiat kind of course of study was
jinvolved in a criminalistics degree? wWhat courses?

What things Jid you study?

A. sasically wy course background while at
the University was principally involved in courses in
py major oI criminalistics and also a number of courses
in other physical sciences as well.

Q. pid you have courses then in chemistry?

Al Yes, 1 have.

. Aaytning dealing witn erime investigation
or identificatioun of evidence in crime?

A, Yeu. These were various areas that were
touched on Lo courses in wy wajor.

5 [ow, beyoud your formal education at the
University, wnat otuer kiod of specialized training have
you aaw iu gour field?

Al 1 aave attended a number of specialized A
training clusses cifered by the FEI Acadewy, these being
examinations of punshot and crime residue, exauination
of gless an & crime scebe technician school, and also a

biogu stainiln, anaylsis course.

Y. Do you beloung to any professional orgeni-
catious?

A, Yes, { ao.

Y. Coulu you describe toose for us and tell

us aboul Tuen?

Al 't a wenber of the California Assocla-
tion of Criminaliscics, an organization comprised of a
ouwber of criainaliscs and forensic scientists working
in che Western United Sctates, 1 aw also a provisional

“394-
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o S
i 1 mewber of tne American Acadsuwy of Forensic Scilences.
P This latrer orpanization does nct have wembership re-~
3 srricted ouiy to criminalists bul also to octher sections
4 as well -- patholosy, biology, forensic dentistry, Juria-

5 prudeunce, and pusychology ds well

6 G Thank you.
7 dow, I assume you are full-time with
8 Lie Washoe lab tnen in this eriminalisc position!?
8 £ That's correct, yes.
10 . ijow much of your time do you devcte to
Hl blocu, serological-type work?
12 i I would say that the examination of
13 blood and ocher physiological fiuids takes up abcul one-
14 waif to two-tnirds of my work tuue.
'n
15 Q. Is any of your vime used in the scudy
15 of nair or hair samples? .
7 A. Yes. The remaininyg portion of my work
- 18 Ciwe Ls sevoted ro a number of different types of trace

n

A 19 evidence-type exaxinations of which hair comparisons .
20 would also fail into tnat category.
21 1 ulso perform examinations in the area
22 of firecarw and toolwark comparisons.

- 23 J. nave you ever testified In a Court of
24 law befure in your field of expertise as a criminalisc?
25 AL Yes, I have.
26 O Ta what jurisdicrions have you tostified
27 a4ad Lueun yualified as an experc in?
28 i 1 am in uumerocus districts and numerous
29 Municipal Courts in the San biego County and California,
30 also in several Justice and a uumber of District Courts
&)l ia hevuda, principally in washoe, Carson, Douglas, Church-
a2 111, Humbolde, and Llko Counties.
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-, bl -
3 ’ 3 Q. Trank you,
2 Now, when you have testified in Court
3 have you testified and been certified a8 an expert in
. 4 tne area of blood or serclogical research?
5 A. Of tunose kinds of examinations, yes.
6 "8 Ondy. Waat about in the area of hailr,
7 Lhair sample identification and hair comparison?
8 A. Yes, I have.
9 BY MK, JUnoS10N: Your Honor, at this time
10 we would offer Mr. Berger as an expert in the area of
1 criminowogy and specifically sub-specialty in the area
12 of uair suu blooa.
13 S5Y MR, McCUIRL: AJe have no objection, Your
) 14 HOLOE .
15 BY Tak COURT: The record will reflect that
16 Cile witaess is accepted as a criminalist w/ith expertine
17 in toe area of hair and blood.
18 BY MRk, JOBNSTON: tlay [ approach tha Clerk
. 19 ang Che witaness, Your ticnor?
20 oY THE COLRT: You may.
21
22 DIRECT ERAMISATION CONTINUED
23
BY MR. JOANSTON:
24
25 Y. Mr. serger, 1 would like to hand you
26 witat uds buen warked as State's kExhibit 10-A, 10-B, and
27 10-Ah. would you please examine thosel
28
s {Wnerecupon the witness exasined the exhiblcs.)
30 3. Do you recognize those Exhibits?
kY] A, Yes, I do.
32 U. Aad now are you able to recognize them?
=3%0-
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:
i{ 1 A The presence of my lniclals, along with
i;‘ 2 our labordlory number marked ou each eavelope.
3 {. Low, did you exauine those Exhibits 1n
4 regard £o Chos particular case?
- 5 AL Yes, I did.
8 i q. Wihen would you nave performed your exami-
7 nations?
B ' My examinations bepdn and extended through
9 the latter part of October of 1974 and inteo Novembe: of
10 1973,
1 Q. fir. verper, what is Lxhibit 10-AAT
12 A Exhibit lU-AA is & contalner with a micro-
13 scope slide. Fixed to rhis slide is a hair that I we~
Lo 14 covered frow toe toe of the right boot that has been given
15 we nere, article Huwber 10-A.
16 Y. And you personally removed rhat haic from
17 the toe of the bootl
a 18 AL That's corruct, yes. )
- 19 G. Is tnwr pbxhibit io substantially the same
20 conaition us when you firsc put it together?
21 . Yes, it dis.
22 d- There s no change ur alterations of 1r?
23 AL %o, 1 aon't beliewve so.
24 i, New, uid you ever have occasion to do any
25 rest or examinacton on that kxaibin, the halr that was
26 moudbeéd Ul Lue skiue tnat is labeled Exhibic 10-AAT
27 A, Yes, I did.
28 o, And whar test or examination did ycu per-
29 torm on that exbhiibic?
30 A Principally =y exawmivacion initially was
kY involved in deteruining, first of all, if the article was,
32 indeed, hair and if so its speciles origin.
-337-
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. dow, now do you establish if a hajx is
g or not?

Al Principally the determination can be de-
riveu ac bv a microscoplc examination of the apparent
hair and noting unuser magnification the structure that
is apparent. Tue structure of a human bhalr is diatinc-
tively ciffereat Lrom that of a number of other specles
of anigal and can, toerefore, be told apart from lts
otarr specles.

). 1 see,

dow, did your examiuation of Exhibit LG-A4
in this case permil you Co arrive ac any conclusion as to
whetlier Uuat was a tunan hair?

AL Yes, ic uid.

. Anu wiat is your conclusion?

I That tne nair I examlued is a human hair,
wost llkely of iwead origin.

BY MR. JOHWSTON: We would mo;e for the ad-
wission of State's Exhibic 10-AA, Your donor.

5Y Thk COURY: Mr. icGuire?

¥Y MR, McGUIKE: We have no objection, Your
donor.,

oY Thr COURT: State's Exhibit 10-AA is

adwiCrted witihowt objection.

oY MR. JOUNSTON: Thank you, Your Honor.

DIRLCT EXAMISATION CONTISUED

BY Mk, JOdSTOU:
. Now, Mr. Berger, did you perform any
LesLs or cxaminacions in regard to Exnibic 10-A and

10-57
-393-
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. Yes, 1 did.

Q. And what tests or exawinations did you con-
duer on those Exhibits?

A, The remaining exeminations that I perform-
ed were attewpts to research and find any blood steins that
mipght be present on elther of tue two boots.

J. When you originally saw those Exhibits,
lu-A and Lu-n, was there any reasga Lo believe that there
wignt be blood present?

A Therv were in the case of each boot aome

darkened areas present On tae toe area that suggested LO

me that they wigat be virtually --

. Could you snow tae Jury?
A. (Coutinuing) -- virtually a sample .
U, Could you snow tne Jury and che Court

where tne 8pobs were on those bools, 10-A and 10-B7?

F ¥or Article 10-A, the right boot, the
ar=as that I examined were the areas that appears 0w
lighter fumeaiately in front of the laces of the boots,
and alse tnis otier area, a bit forward into the right of
the first area (inagicating).

Fur Article 10-3, the left boot, the area
that I examined apain, a little bit lighrer in color now,
is immediately in frout of the lauves again (indicating).

Q. HNow, what was the purpose of examining

thuse spots again?

A. To see if the stalns could be blood.

0. dow, did you rur a test that would ehow
tisat?

A, Well, my first stup Lo this procecure was

[0 run & presumptive test for blood in order to tell whether

or not tue staln misbt be blood.

~-399-
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i 1 2. pDia you perform that test?

E%' 2 A. The test I used is called the ortho-tolidine

;. S 3 test. That test is a falrly rapid and easily performed
4 color tesrt in which a clean pilece of white filter paper

! 5 is rubbeu ajpainst the stain that you think might be blood,
[ thus removing a swall portion of the sample and transfer-

R 7 ring it to a piece of paper, Followiny this a drop of
g ortno-tokioeine free apent ig applled to that spot on Che
G filter paper. IrC is checked to pake sure that oo color
10 fias appeareu at this time. This is followed then by
11 anotier drop of a diluce solucion of nydrogen peroxide and
12 upon the addition ol chis second solution, 1f a rapidly
13 blue-sreen color appeurs it {8 counsidered a positive re-
w14 sult and indicative that the staln might be blood.
5 v ow, could you identify whether or not it
1% 19 Awean bLiovu by tils test or do you just identify blood?
17 AL Wo. ‘Tnis does aot even confirm that the
‘ 18 gubstance is blood but just that it may be hlood.
9 2. 1 see. Okay. .
20 Now, aus a tesult of this presumptive test,
2t what result did you jpet for Lxaibit 19-A and 10-B7
22 A, For Exhibit 10-a, the right boot, L ob-
23 taineu posicive results for both of those areas that I
24 indicated.
25 For lU-B, I aisc cbialned a poative re-
6 sult for the single area chat I indicated.
2 Q. Okay. Now, Mr. Berier, beyond establish-
“8 iy tine presumption tnat those spots way have beer. blood,
29 is it possible to run any other xind of test on it to
30 further narrow down whetner it iu haman and perhaps even
4 the type of viocod it is?
a2 A Yes . ‘“nere are those types of examina-
=400~




Case 3:00-cv-00233tGMN-VPC Document 121-2777459 Filed 06/23/05 Page 141 pf 299
2 1 rions available to us.
N 2 Q. Lid you perforw any ¢f those in this
3 casel
4 A Yesg, 1 aid.
5 Q. Wnat was Che next exaainacion you per-
6 foruedu?
7 AL The neit examination I performed was a
8 confirmatory test for bleod, not just blood of any
9 specles put for human blood. This test is referred to
10 as a precipitant test and the basic procedure here is
" co dissoive a suall amount of suspec:ed stain in distill-
12 eu water aie then azilow that excractad material to react
13 witi an anti-serum toat has been preoared to react
. 14 specificeily with human blood. This is done by drawing
I 15 up a small wmount of this anti-serum into a thin plass
! 18 tube and tien scaling che bottom of tne tube so that the
7 iiquid will not move within tne tube. Then you layer the
) 18 1iquid on a layer of the extractud naterial, A posicive
v 19 result L3 evidenced by the appedrdnce of a thin white
20 band at the iaterface of the two tayers. What is ocecur-
2 Ting adere 15 Unat antibodies that 4are present in the anti-
2 seruw that will react with only auman blood are attaching
a tnemselves to che huwman blood proteins chat are present
2 and causing a thin white band to appear.
25 Q. Now, as a result of this confirmatory or
26 precipitant test, were you able to establish whether
, a7 those spots were human blood on fxhibits 10-A and LO-B?
: 28 AL Yes, 1 was,
29 Q. And what was the reeulr of that test?
30 A For each of the tiree stains I examined
3 I fouud each one nutan bleod.
32 U, Now, in this particular case once you had
-401-
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watablished huoan blood could you tell what type of blood

ic is?
A Yes, I can,
Q. And did you do that type of a test?
A, Yes, 1 did perforu several tests addi-

tionai ro Laose mentloned already in blood grouping

exaluinations,

. dow, are you fasiliar with the ABU

prouping systeu?

Al Yes, I am.

Q. Did you use that system in testing this
bleout

AL Yes, 1 did.

3. Could you explair. triefly how you did that

for tue Jury and tne Court?

A. dasically the A30 pleood grouping system is
the oav that most people are fawiliar wich. It's the one
toal appears ou everybody's wilitary records or any hospl-
ral records where taey mlyphit have rad a transfusion during
treatments.

Tae population is udivided into four dif-
ferent grcups. Taoey are Group A, (roup 8, Group O, and
Group As, each reached by a certain percentage of the popu-

laction.

In the particular cests that I used ro
deteruine the As0O blood group of a bloocd stain, I will
take o somall amount of tne wstailn, divide it into thraee
seyments, Credat one scpuent with anti-seruwm that has been
prepared to react apalnst Group A and another ageinac
Group B8 aud cthen the third sepuent against a special
plauc extract tnat will react on Type O blood. OUnce each
of these portions of the stain have been exposed to the

wh02n
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[N
o 1 anti-serum for a certaln amount of time, the samples are
i 2 washed clean, thus wasalny away any antl-gerum present
' 3 tnat has not bound onto the stain according to the parti-
B 4 cular blood type of the stain.
- 5 Followinyg the procedure of washing & emall
6 amount of red bloou cells applied to each of the treated
7 gample portion, according te the type of anti~serum that
8 initially treated theu -- in other words, a treatment with
g anti~-A ts piven a drop of Type A ce.ls; that treated with
0 anti-b is piven a uarop of Type F ceils. Once this is done
11 the sample 1s warmed sliphtly te release the antibodies
12 chat are Lound onto the stain and rzlease them into the
13 solution where they are free to raen bind with the red
. 14 culls that are floating in that sclacien. When they do
o thac, there is an appearance of a clumping, a grauulation
16 of blood cells indicarive of a positive result For that
v particular blood type.
;” 18 u. Mow, a8 a result of performing the ABO
: 19 cest on kxnlbits 10~-A and 10-B, were you able to establisah .
20 che blood type of those samples?
21 Al In resards to the ABQ system I found that
22 cach of tne three stains was of ABU Group A.
23 . Mr. Berper, were you at any time provided
24 saaples of blood irow the victim in tais case, Nancy
25 Griffich?
26 . Yes, 1 was.
27 0. Did you run an A0 test on that tlood?
28 i Yes, 1 did.
23 . And what was the resulr of that test?
30 A. 1 found that Nancy Criffith's ABG blood
31 Lype was L.ype a.
¥ 9. Did you ever receive in this case a
-4014-
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{? 1 sample of blood frow the Delendant, hobert Ybarra?
l 2 A. Yes, I did.
3 Q. Pid you type that on the ABO aystem?
R 4 AL Yes, I did.
- 5 3. And what was the result of that tesc?
6 ' I found that Mr. Ybarra was also ABO
7 Group A,
8 4. Mr, Berper, are tnere any other tests
9 beyond the AB0 systei that can narrow down more who the
10 possible source of a blood spot might be?
i1 A, Yes, Lhere are.
12 Q. Can you give us the name of those systems,
13 please?
. 14 A, The other bleod prouping systems that X
' 15 have available to me for further exawmination of blood
16 stains are elther blood ensyme or blood serum proteins.
i The names ol Che systeus are glyoralase --
a 18 Q. Coulu you spell that, please?
19 I G-l-y-p-x-a-l~a-s-e.
20 Q. Coutinue,
21 A. The estersse U systenl, e-$-fL-g-I~a-5-@
22 L. lhe PGH system, phosphogluconutase =-
23 q. PGM is fine. Thaunx you.
24 A, The Ajh system, tne adenosine deaminase
25 systew. fhe LaP, walch is che eyytncrocyte acid phcspha~
26 tase. Thne Af, wnich Ls the adenulate hinase. The las:
27 systew being, a bloou serun protein --
28 Y. Can you spell the last word or are there
2 some inltials we can ase?
30 A. daptoglobin?
3 Q. Yes. An abbreviacion, please,
32 A, Capital ti, swmall p.
~404-

AA0415



Case 3:00-cv-00233-d

10
i
12

13

20
21
22
23
24
25
26
27
28
29
30
31

32

MN-VPC Document 121-2777459 Filed 06/23/05 Page 145 of

g

Q. Did you perform any of these teats on
toe samples tnat you had taken frow Exhibits 10-A and
10-87

AL Yes, 1 aid.

[ bid you perform these tests in the stand-
ard procedure and nornally accepted way of performing

thew?
an Yes, 1 did.

. You did not gifferentiate in any way in
your performing of these ctests?

A Ho, 1 did not.

G, Did you receive resalts from the tests?

A, I received results for both the stailns
on tne boo:is, as well as the ligquid blood samples from
the buot sides; however, 1 did not recelve results in
each of the aforementioned systeas for each of the dif-
ferent examinations I periormed.

Q. Would it assist you if you could perhaps
wake a praphic display of what yjour results were?

A, I think it would wake it a bit more clear,
yes,

o' MK, JOUNSTOR : Your douor, may the wituess
utilize tu: easel and marking pea in order to graphically
shiow 48 the results of the various enzywe and protein
tests for identirying the bloods that he tested?

oY THE COURT: Certainly. The witness can
step forward anu prepare the easel,

Can we move the chart out a little bit?
oY k. JOILNSTON: Ferhaps before we scart,
Your Honor, we could have this marked as Exhibic uh,
LY TaE COURT: Alright.

8¢ MR. JOuNSTON: Taat way it could be pre-~

=405~

299



Case 3:00-cv-002334GMN-VPC Document 121-2777459 Filed 06/23/05 Page 146 ¢f 299
S -
¥
o 1 served for the use of the Jury.
& 2 bY tuk COURT: The €lerk will mark this
Ak 3 Bxaibit as +0, please.
4
- 5 DIKLCT EXAMINATION CONTINUED
b BY ME. JOUNSTON:
.
3 G. Then, Mr. Berger, wien you prepare your
. 9 chiart il ic would Le conveulent for you to explain it
10 Ce us anu Cuen we will draw some curclusions at the end.
1 A. 1'm sorry. What 1 uave drawn ocut here
12 is a coluwmw -- eacuse e, a row of the samples that I
13 examined and then across the top the different bloed
) 14 grouping systems that I exawined each in,
15 BY MR, JOLKSTON:  Excus¢ me, Your Honor.
! 16 anile he is Joing tne chart is it p(assible tc locate a
' 17 haild wike off of tnis outlet?
B 18 LY Tk COQURT: There is a wicrophone on here,
Jf : 19 buc I do not know if it still works or not.
20 BY MK. McGUIRL: 1 don't know if ir will
21 redch.
22 BY ‘ink COURT: There is an outlet here, <
23 thick 1t is unblocked. There 1s a -ack right here.
24 BY Tul CLERK: Your dunor, it doesn't ~-
25 BY Tubk COURT: Test it again and see what
26 happens .
27 Most wechanical things when you need
28 them most aren't going ro work fur vou.
23 BY M&. JORNSTON: Perhaps we can try one of
30 the jucks over here,
3l BY ik COUKRT: Try one if one of the tables
32 underneath the table.
-L0bH-
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%,“ 1 BY Ttk CLLRK: They're not the same type of
:%: 2 jacks.
3 Y Tuk COURT: We are just going to have to
‘ 4 have the wltness speak up.
5 0Y MR. JOMNSTON: Perhapu he could hold the
6 wicrophene.
7 BY Thik COURT: There we 3re.
8
g DIRECT EXAMINATION CONYINUED
10
Y k. JOuNSTON:
1
12 Q. Now, lir. Berger, (OB that chart represent
13 all of your findings on the various tests that you did?
, W 14 A, Tanat's correct, Yeb.
15 perhaps 1 could just CTY gpeaking a lictle
‘wi ‘ 16 tguder. L think maybe that would work betrerx.
,: 17 J. Would you go ehead and explain it for us,
ﬂ‘;‘ 18 please?. Ferhaps you could take one test at & time and
19 explain the comparison value of whet you have done.
20 A The results that 1 have that I obtalned
21 in the AbC grouping system regarding these tests I found
22 chat both Nancy Griffith and Rober: Ybarra are both ABO
: 23 Group A.
24 1 also found that soth stains on the right
“5 boot and the stain on the left boot were of ABO Group A
26 for the rollowiny six systemB: Glyoxalase, esterase b,
a7 PGM, ADA, LAP, and AK. Lach of these are enzymes '
28 are found within the red blood cells. Basically thelr
29 value in bloed prouping purposes .s that they show &
@ gimilar genctic Jiversity as does the ABO blood grouping
- 31 system, In otner words, one person may have a plyoxalase
; 32 Type 2, another fndividual wey have a glyoxalase Ty?e of
Y

i
}
*
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:
: ! -1, ane Cieo another touividual wmay have a glyoxalase of
“ 2 Typu 3 each of cnese agaln being rejresented by certain
3 portivus of tiwe population.
4 In repary to the five samples 1 exaalned,
5 first of all 1 shoulu explain wy abbreviation. The small
6 f1a Telers Lo results where 1 was not able to detect any
7 aclivity OF tue euzywe or tune acrtivicy was so low tnat I
8 could 0ot ustaln an incerpretable vesult.
9 In the case of the blova sample for Nancy
10 Gritrita I was uwot able to obrtain tie result from glyoxa-
" Lase. [ did, nowever, obtain a resuic of glyoxalase of
12 Type 2-1 for mr. Ybarra tdawen on the poot. I obtained no
13 interprutlable resalts.
. M For the esterase v svstew, I found Rancy
15 Grittiia Lo Le of esterase U lype :; #r, Ybarra to be a
16 esterase U Lspe Z-L. un boli dlains on the right boot 1
7 Founu el e $tain was ab eatovase D Type 1. For the
’ 18 lelt buvl, 10 aciiviiy apalu.
. 19 Yor Lue PG4 sysrew, dancy Griffich 1 found
20 Wat @ igpe ks  ME. Yharra a Group v= ., Both stalns on the
21 rignt LOoL wete found wo be POM Type 1. Again the results
22 on tne left pout (inuicdcing).
23 For tiie ADA system, . found that both
2 dancy uritiita and Mr. Ybarra were Type 1, as were both
25 sCaliy oL tlhe righc boot and no resutts for the left boot.
26 For tue EAP system, | found Nancy Criffich
27 to be a Type b and Mr. Ybarra a Type A, I found no re-
28 sults un eitaer of the three stains on the bootes.
29 For the AK systern:, both Nancy Griffich
30 and wvert Ybarra were Type 1, Ayain no results on the
H stuins on Cie LOOLS.
32 For tne haptoglopin iysrem I was not able
-4G6-
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¢o oLrain 2 result for NHancy CGriffith. Mr. Ybarra I found
o bLe a haptuglobin Group L. 1 did noct perform the hapto-
plobin exanination on the stains on the boots.

4. sow, based on all ¢f these tests what con-
elusion Cid you draw between tne blood of Hancy Griffich
and tnal of Robert Ybarra? What alfferences are chere in
tucir olood based on your tests?

A Well, in regards tc¢ the liquid blood
sauples only?

q. Yes. That is what I have been talking
about.

. The differences that were found for Hancy
CGriffith aud Mr. Ybarra were in tne esterase D system, the
PGit systew, and tae LAP system.

[ Okay. How, I would like to refer to the
Left boot. [ believe that is Fxhibhit 10-B, Based on your
exalindticy of the human blood spo: on 10-B 1s 1t poasible
Lo say wicliler or not you could ciclude that blocd as hav-
in, come I'tow eitner che Defendant or the victim?

£

Sia

Wo. In regards to the ABO system, which
was the only system tnat I had vesales for, I could not
exclude vitner individual as havinyg been the source of
tne stainiag on the left boot.

qQ. dow, as to the rigat boot 1is it possible
Lo say whetier or not Chat blood cawe from Nancy Griffich?

AL According to the results that 1 obtained
in tne bplood grouping systems taat I got results for,
dancy Griffith would fall incto a certain percentage of
the population that would have been the source 0f the two
stains ou tue right boot.

C. So, Wancy Griffith could have been a

source ui the blood on the right boot. What about the

~&40Y-
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population; righe?

" M A, That's ripht. Anybody who hed a blood
a 4 type 0f AbU Croup A, esterase D Type 1, PGM Type 1, and
. 4 ADA dTypoe L. Tils couprises approximately 16% of the

‘ o population.
6 . Jdow, in this particular case that 16%
v would laclade tne vicuim, Nancy Griffich; correct?
3 A Taat is correct, yes.

put it would not include the Defendant,

[

10 mobert f(barral

1 AL Tnat's correct, yes.

12 i Wow, 4o you happen to know occurence of

13 tue popuiation of the blood types of Robert Ybarra and

. 14 sancy Griliila?

™ A For tioe liquid samples and for the results

w taat I was able to ootain for these different systems in
- 1 total sancy Griifivh's blood group narkers in combinacion
' ) 1“1 coeur ia approaximately 5% of the population. For Robert

; 1”? Ybarra, his particuiar cowmbinarion of blood group markers .

2”% for wnici., L Oucained results occuers in about 2/100% of the

Zli pOpuULdlivil.

22 iy, S0, in other woras, if we were looking

24 at the whole population of all people, 5% would test

24 out where Lancy Griffica is and %3 would have that type

26 uf blood?

26 A approximately, yes.

2y q. Anu 200ths of 1l woulu have the type of

28 bloou Laat the Defendant, Roberc Ybarra, has?

24 A. That's correct, yes.

30 BY b, JUBWSTON; o further questions of this

3 witnpess, Your Lonor.

3 Tou way resule your geat.

-411-
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R
1 pDefenuant, Robert Ybarra, could he have been a source of
2 chie blovu ou the right boot?
30, A o, he could not,
R 4 I Y. So, it was definitely not bis blood on
- : 5 the boot?
6 AL On cthe right boot, that's correct.
7 g On the right boot. (kay.
8 How, 1 suppose the question that 1s left
9 is in eacn of rhose catesories as o the ltems that were
10 tested what perceatage of the population would have those
I various readings and factors? Do you have findings? Are
2 they available in your area of study and expertisel
13 Al Yes, they are.
" 14 e Could you provide them for us?
‘ 15 h. Well, in regards zu the three samples re-
16 soved frow rhe boots, first of all for the left boot hav-
1 ing only ootained a result o The AbY grouping system,
i). e tinils woulu ‘uke into ascount approximately 37% of rhe
® population. .
20 Q. e, if you just Look rhe information you
2 nave, wnich is cae ABO test, the rest that tested out A,
L & tnat olood spor could nave beeu produced by 37% of the
& population?
24 AL That's correct, yes.
25 - Procecd, please, with the others.
26 AL Iu regards to the other results obtained
2 peyony tne Asu prouping system, for the two stains on
L tae rioat oot these diffvrent blood grouplng markers
24 found in Lils particular cowbination appear in approxi-
30 mately 16, of the popularion.
3l . So, the blood vo tuc right boot could
2 have been caused by anyone that was in that 16% of the
-410-
s




_ Case 3:00-cv-00233-GMN-VPC Document 121-2777459 Filed 06/23/05 Page 152]|of 299
g - =
. 1 BY Thi COUKT: Mr. McCGuire?
} 2 sY k. HAcCUIRL: Thank youa, Your Honor.
3
K 4 CLOSS-FEXAMINATION
- 5
gY k. ricGUTRE:
6
7 . Mr. Berger, referring to this combination
8 blood Eactor that you found on the right boot, ABO Type A, ester-
g asel 1, PUM . and ADA 1, you have indicated that you find
0 about lo. of the population with that blood?
B R [ Approximately, yes.
2 (. And 16% is somewhere between about a seveath
3 and a sixtn in terms of fractlons; isa't it?
. 4 Al I believe so, yes.
B G. Mow, it appears the last time 1 looked
_} 6 there are about thirty-five of us In this room., So, if
7 We are 4 representatlve sample of the population we would
8 cxpeet that coacre mipht be five or six of us with precisely
! 19 Cite saae coubiaation of blood factors, as far as totals
0 £0, as you Found ou the right and left boot; would rhat
2 be a fakr statementc?
2 AL Approximately five or six of the indivi-
a3 duals out of tnirty-five, yes.
<4 Q. And, of course, it is subject to chance
= with tnis siall a sample; isn't 1¢?  So, there might be
=6 Lore or there wight be less?
a7 A, That's correct, yes.
28 Q. Sur this 1sn't some rare unheard of
28 cowbination »f blood factors that is encountered vety
a0 selaon; is 1:?
31 A, i wouldn't consider it an extremely rare
12 probabilicy.
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24
25
26
27

28

3

a2

. _——

. You were not able to make any preclae
deteruinacion as to how lony the bloed had been on the
boots from your exawmination; were you?

A No, I was not,

To rhe best of ny knowledge there is ne

real reliable way of deternining the age of blecod stains.

oY Mi. McGUIRE: No luither questioms, Your
nonor.

3Y THL COURT: Redirect, ¥r, Johnston?

bY k. JOANSTON: Yes, Your wonor, just briefly.

REDIRECT EMANINATION

BY Dk, JULRSTON:

L mr. Sexger, talking about the age of the

. %
Lloou sialns, when jou have a uried blood stain and you
run Liese vdarious tests, the ast and all the protein and
cosstie fenbs, aoesd Lt matter hew old that is to whethexr
you nel Juy resulfs ocu the Cestsd

A, Yus, it does. Tae age of the stain Joes
affect biw possibilily of obtaiuing results. The age of
fhe Stdin, ovwever, ag being oue of the factors that may
atTect the possibllity of obtaining reliable results on
these blood prouping systens.

q. What about the esterase D, the PGM, and
the AA? Jould tney be atfectued by the age of the blood
stain?

A Well, other chan the activity, the
viapility of these particular enzyues is affected to a
depree by ape as well as environaental condicions that
Lhe stain is stored in.

GY MR, JOLASTOM: do further questions,

-413-
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. _ -
1 Your nultor.
# 2 bY THe COURT: Recross?
) 3 BY M. McGUIRL: no further questions, ‘four
‘ 4 Honor.
5 LY Tk COURT: I1s tae witness to be held and
6 subpject tu recall later in rhe case?
7 SY Mk, JOHNSTOM: de may be excused on bhehalf
8 of the Stare, Your donor.
. 9 sY MK, McCUTRE: And on behalf of the defense,
10 Tour HOuuY.
n 8Y TikL COURT: Thank sou, Mr., Berger. We can
2 excuse you frou the case.
13 SY 9h. BERGER: Thank you, Your Honor.
.14
) (Waeredpon the witness was excused from the
15 Courtyroon. )
L 16
\ 17 sy Tl GOURT: we are ready to have our recess
18 at tiils bive.
. 19 Ladies aod pgentleaen, please remember your R
<0 adwonition. Lo not converse awony ycurselves or with any-
1 one else on aay subject relating co tais case; do not read,
2 waben, vl listoen Lo any report of or commentary including
23 wirhout lifitation rthe wedia, television and radio, should
e tnere be such coverape rhat may relate to thle case; and do
% not foria or express any opluion on ttis case until dt is
% finally suibnitied vo you.
o We will take a ten minute recess,
28
29 (Unervupon Court recessed at the hour of 11:1C
0 a.w, in the above wmatter.)
Khl
42
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|
;; 1 {Wihcereupon Court reconvened at the hour of
11:30 a.m, in the above matter.)
N 2
' 3
4 BY Tht COURT: Let the record reflect the
5 continuation of our case and the presence of Mr, Ybarra
6 wich nis counsel, and the presence of the District Attor-
7 neys.
8 Gentlemen, will you stipulate to the
9 presence of rne Jury and the Alternate in the box?
0 BY MR, JOUNSTOMN: The State will stipulate,
H Your tionor.
12 BY MR, McGUIRE: The cefense will so stipulate.
13 B lith, COURT: Alrighu. We will go forward
L, witn the State's next witness,
15 bY Mk. JOHNSTON: The State will call Steve
16 devin.,
17 af Tith COURT: Please cone forward.
18
18 (WITNESS SWORN) -
20
2t 1. STEVEN DelAYlim NEVIN
22 having been first auly sworn to testify to the truth, the
23 wacle truth, and nothlng but the truth, testified on kis
24 path as lollows:
25
26 DIRECT EXAMISATTION
27
BY L. JOnudunTlue:
28
29 i would you please stecte your full name and
3 speil it for the record?
3t AL My name is Steven DcMayne Nevin. My widdle
32 name 1s D-c-M-a-y-n-e¢ and my last neme 1s spelled H-e-v-i-n.
—415-
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I

;

o 1 q. What is your occupation, Mr. Nevin?

. 2 A 1 work for the Nevada Diviaion of In-
3 vesLigation and larcotics. I aw a criminal investigacor,
4 i, And how long have you been so emdloyed?

i ' 5 & For over five years.
6 4. Can you briefly describe for the Jury and
7 tue Court wnal your duties are with the Division of In-
8 vesciyation and Harcotics?i
g AL { au a criwminal investipator. I do
10 criwinal iavestipations. I also do crime scene work and
1" Ciaperprint work,
12 (BN Ukay. MNow, before being employed with
13 e bivision of Investipation and Narcotics, where were

. 14 you employad?
15 I detore 1in law gnforcement I was a finger-
1% print recnnician for the Federal vureau of Investigation
17 in Viesailagion, 0.C.
' 18 J. Prior to cowing to Hevada then you were
19 eap Loyea with the Fol 1o Washirnpton, D.C.?
20 Al Correct, as a fingerprint technician,
21 . Please describe for the Jury and the
22 Court what formal education and experience and traiuing
23 that you have had in the area of Tingerprint investiga-
24 tion and Ldentificationt
25 A. My training in Jinperprinting started
26 ocut witn a correspondence course In the Institute of
27 Applied Science vut of Chicago. .after completing that
28 ang while working on that propram 1 was working with the
29 Reno Police Departwenc. Then I worked with the Sparks
30 Police Department. Anu chen 1 went back to the Federal
3 Bureaw of investigation as a {ingarprint technician, I
2 cowpleted uumerous schools witih taem.  The last school
=416-
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:% . 1 Caat 1 tinished with the ¥Fsl was the Advanced Administra-
" 2 Lion o Fingerpriat School. And chen I worked for rhe
3 1.D. Cuoustuuncation Division for the State of Nevada, which
, 4 deatt witn ifavolwving crime scene investigacions for over
5 three yealrs.
6 (. Have you done any tesching in the area of
7 Fingperprint icentification?
B AL Yes, I have. I have taught Dnumerous
9 schooule tarouphout the State of nevada and also in some
10 orher Slafes on rloperprinc classes uand comparing of
11 fingerprinvs, 1 oatso am ad instruecor at the Western
12 Cowaaiilty Cellese in criwinal invescogactions and I teach
13 Flmperoring work witn the POST Acacewmy, which 1s the
Lo Police Oificer's Standard ane Training Program for the
15 State of hewvada for police officers.
1€ . nave you yualified and testified as an
17 expert in the fleld of flngerprict t.Jentification in
J' 18 Goarts befure?
F 19 - Yes, I have,
20 u. And would you tell tae Court and Jury in
21 waat jurisunctions?
22 AL T am ceclared an expert in Douglas County,
23 Lincolu Coeunty, Carson City County, Clark County, Pershing
24 County, bleo County, ana White Pine County.
25 . How many tlmes have you testified in this
26 wrea, aeatilip the area of your expertise?
27 A. It would be 8 great deal. It woull be
28 over d Ciwusaond tiriwes that 1 have testified in regsrds
29 tu Lfin; ergrints.
30 B dk JOdSTON: Thank you.
31 Your Houor, we would offer Mr. Nevin &3
a2 an expert squalified in the area of (ingerprint ideacifica-
-417+~
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el

tion and examination.

3Y Tnk COUKT: Mr. McGuire?

BY M. MeGUIRLE: We nave no objection, Your
ilonox,

5Y Tilh, COURT: Alrignt. The Court accepts

Mr. wevin as an expert in the area of finperprint identi-

fication and examinatioun.

DIRLCT LAnMInATION CONTINUED

By M. JOu.bY0lLi:

" Hir, devin, would vou please explain what
a Knownh ioked fingerprint is?

A, A known fingerprint impression, what we
called a rolleda imgression, 1Is like when you have your
fingerprints taken. What happens is that on the end loint
vn Che inside of the end joint of your fingers and thumbe
you have vaised strips of skin and these raised strips of
skila are called rigges. With these raised strips of skin
Wwhel you joat printer's ink on thernt and roll them on a

plece vi waite paper you will see these ridge characteris-

Lics and Laecse are known as finperprints.

J. That 1s a konown inked fingerprint?

£ Right.

2. Aow, what is a latert fingerprint?

M. Okay. A latent fin;erpriat, as I pre-

viously described, oo tie inside joint of our fingers

and tignis we have these raised stripa of skin, What
Hdppelis ol Lac top ot these ridpes you have pores,

Fiow vuébe pores dre gsecrcted cils, grease, aclds fron
YOour Luidy aad so forth.,  And whuenever you touch something

it lueaves a4y impressioun, Then you take fingerprin: powder
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!
i . 1 OT wialever youd way use to dust that fingerprint and you
2 will see iU, Souwetimes a fingerprint can be invisible,
3 seai-visivle or visible.
4 e Wow, wouly you describe for the Jury what
5 srocedire 1s rollowed in a comparigen of fingerprinats,
6 whaet Clapcepring coaparisons involvel
7 ER A fingerpriot couparlson and ldentifica-
] tion is ellfected Ly tawking: these ricpe characteriscics,
9 Like I aawve jast described, these vidge characteristics
10 way start udt uas one filugerpriat ¢r start out as one
11 ridie qaad wwaybe they will go into two ridges, A ridge
' 12 wdy be whal we call a shorc ridge. 1Tt starts and stops
13 very suaicwly., 1rC way be a ridye that makes an lasland
. 14 dild D/ celugarli,, Lhese ridge cheracteristics we can
15 €ifect an ridentliicacion,
16 3. Let we a3k you, Hr, Hevin, are finper-
17 priucs unique?  In other words, can you find two finger-
- 18 Priuts thal are alike?
e 19 A A finperprint offers a viable means of
20 identilficacion; ne one has the sane fingerprint.
21 Y. Whdt about between tie fingers on one
2 person's nwand, would taere be two alike there?
23 i do. The ridge characteristic on every
24 single ringerpriat is different. Yo one nas the same
25 finperprints.
26 u, Mr, wevin, did you have occasion to
27 eiamine some evidence reparding chis parcicular case?
28 [ Yes, [ have.
29 Y- pid you do any fingerprint comparison
0 Yegaculng tue victia, dancy Grifrich?
3t AL Yea, I dia.
32% (. Could you briefly just summarize what
; ~419-
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k
oo 1 you Jid anu wnat the results were?
;= 2 AL Un Uctober the 3rd, 197%, we went o
) 3 Nancy Griffitn's residence and to her bedroom and dusted
s Lae uiflerent articles. ¢me article that we found some
- 5 latents ou was an alarm clock., We took the different
6 people that would couwe 1nto her room or had access to
7 ner room ana they were all fingerprinted so we could make
3 the collpdrisoits.
3 1 was able to pel two latent fingerprinte
10 Off the alaro clocie. [ took the evidence chat we came
11 across, willen was sowe lass tnat was found out on 30~
12 tile toad dud also a bueer can, and they were compared to
13 the ldtents that were founa on Lhe beer can and an identi~
. 14 fication was effected rrom that alara clock belonging to
13 daney urilrfith.
15 Also tnere is some ssio that was found at
17 the scuene wilch was sent te the Washoe County Lab and I
;‘“ 18 later un received tie rolled lwpressions, which I describ-
o 19 2d previously, and 1 cowpared then ajainst the latenta
20 thal were ca the alerm clock and found that one of those .
21 latents on Che alarm clock was idenzical to the rclled
22 impressions on that fingerprint card. The other latent
23 I was unable to identify to the latnt card because there
24 was one Finger wnissjng ana also Lae area that I was look-
25 ing a¢ on the fingerprint rolled impression card, the
26 impressions were not complete encugh to make an identifi-
27 cation.
28 BY Mx. JUOINSTON: For purposes of the record,
29 Your tionor, vebier than bring in sowe of the Exhibits
30 reparuing the work oy, Nevin did an identifying the vic=
31 tim's fingerprinrs, iLhe Stace and the defense have agreed
32 to stipulate that the finperprint that was identiiied on
-420~
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.
i , 1 the beer caa locdated in tvie blue rrailer at McConley
;: 2 Trailer Court, as shown in Lxhibit Humber 5, was, in
k* 3 tact, tiwe Ffingerprint of the victim, Nancy Griffich.
4 Also that oie of the fingerprints on the mirror gluass
- 5 was louad on the 30-Mile koad at the scene was , in
6 fact, @lsoc a fingerprint of the vicelaw, Rancy Grifiitch.
7 Tnat fingerprint would have been o2n one of the pieces of
8 olass in L4nibits 20-A, b, and C.
9 b THE COUKT: Mr., McGuire?
10 |l 3¥ MR, McGUIRE: That is the stipulation,
11 ; Your donor.
12 1 BY Uikl COURT: Alrigiht. Thank you.
13 & Ladies and pentlemen, when you have a
. 14 % stipulation as an apreed fact the parties are agreeing
' 5 that tnese are faccs that exist in this case that you
6 can counsider as facts agreed to by both sides.
17 $Y Mh, JOHANSTON: Thank you, Your tionor.
/ 18 BY THI COURT: You can proceed.
/f"' , 19 BY ML JOBISTON: May I approach the Clerk
20 aitd the witness?
! 21 BY Ty GOURT: You Lily.
: 22
23 LIRECT LXAMINATION CONTIMUED
24 BY Mk, JOudBT0H:
25
285 W Mr. Nevin, I wouldg like to hand you what
27 nas been marked as State's Exhibit 41, Please examine
8 it.
29 (winereupon the witness cxamined the exhibit,)
30
a1 . Do you recognize taat Exhibit, sir?
a2 Al ¥Yes, 1 ao.
~421-
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;
- 1 [ siow are you able to recognize 1t?
e 2 A It nas uy signatuve on the Exhibit. The
‘ 3 Lxhibic is @ Lingerprint card of kobert Ybarra, Jr. 1
N 4 took Mr. Ybarra's fingerprints on lU-1-79 at the Write
5 Pine County Sheriff's Uifice,
& [N boes that card appess to be in substan-
7 tially the sawme condition as when you originally took
' 8 those Iiugerprints?
9 E% Yes, LC Gues,
10 . Did you nave occasion to do any compari-
1 300 OV thode iuked koown itupressions with any latent
' 12 Fiugerpriace?
13 A Yes, 1 uid.
LM 3Y ik, JUnSTURN: #day 1 approach the Clerk
! 15 daid The Wiliess, Tour nonor?
) 6 LY Tai, CULKT: You way.
' 17 :
) 38 ViUl LAANMINATION CONTINUED
i 19
% BY P, JulliSTuiN
31‘ . Mr. Nevin, I would like to hand you what
22 ias beon warked as Stace's bxhibit zu-A, 26-B, and 26-C;
2 can you eXdwine those, please?
24
26 {Jaervupon che witness exauined the .exhibits.)
26 0. I would also like tuv give you what has
i been nisrked as State's Eahibits 43 and 43-A and 44 and
8 ; f4-p and ask you to examine those, please.
29
0 (Whervupon tae witnegs examined the exhibite.)
M % 0. AS to bxbiibic 26-4, o, and C, Mr. Nevir,
\
2 do you recopgnize those cnhiblcs?
=4dd-
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v, s i

1 i Yey, I do.

o 2 Q. and how are you able to recognize them?

‘ 3 A. They are pleces of ;lass that were

: ) 4 sxamined Ly myself for fingerprince on Uctober the ird,
5 L979.
6 J. As a result of thosc exawminations were
7 you abie tu ilod any priats?
& AL Yes, I was.
9 a. dow many latent pclits of any value were
10 you avle to fing, of aay Comparison value?
11 A [ found two ifingerprints that were

k 1z acceptanie Lor identification punposes,
13 Jq. That would be in adlition to the finger-
“ 14 priante of tne victim, fancy Grirfitcal
' 15 i Tes,

6 i Wow, 1 would lile ©a direet your =zttention
17 Lo banioit o3 and oxiibic ad-A, wo you recognize those

; - 18 Uabitiatad
12 - Yes, I do.
20 . And Low are yoa able to recognize thea?
21 i Lahibit 43-A is a latent fingerprint card
22 Wilicit iu eildciied CO the Lingerprinc exhibit card. This
23 was a latent [lagerpriat card ot a latent print that I
24 Lifred off ui sowe plass and put on this card,
25 Ny Jow, wheu you say you lifted, how do you
28 lire a priud?
27 A Jiat you do is when you are dusting for
28 lactent {iGLerpriucs you Lase a camel hair brush, you atlck
29

it i a prapnite-type powder and when you dust the grease,

0 Chwe wil, the amiibe avids and so fortn tnat are in the
3 pores vua Lup of these ridges tnat I described briefiy, the
32

powder SLloers Lo 1L aud yuwa see what you call a fingerprint.
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: 1 AU Coat time you put a tape, like scotch tape, over the
- 3 top of ic, Lift it up, and you put it on a white card
3 and theu, Lo this case it was a white card, and you BEe
4 wnat your [ingerprint looks like,
5 Q. Now, that's Exhibit 43-A is the card
6 that nas tae print that you lifted off the glass; correct?
7 A, Yes, 1t is,
I3 . Now, did you do a conparison between that
g latenc fingerprint on the card labeled Exhibit 43-a and
10 the hoowu inked impressions, the fingerprints of the De-
T fendaut, labeled Lxhibit 417
12 i Yes, L did.
13 . Jould you please describe that?
" 14 A Upon examining the .atent fingerprint that
15 1 rewoveu {row the plass, I coupzved it to the inked rolled
16 ipression on Hr, Ybarra's [injerpr.nt card and found that
17 Lie latent fragerprint that I lifved off the glass was one
18 OF the Seive as Che left wiadle flonger of Robert Ybarra.
//’ L . So in your expert opinion, and as a rasult
4‘ 0 Ul Lial Cobparison, you are sayiaop -bat the latent in
21 Pahibic 43-A wacches one of che prints on Exhibic 417
22 A. Yes, It is the same. 1t is Ybarra's left
23 nidule finger.
24 . dow, could you please show the Jury
25 kExhioic 43 and explain that?
26 AL May I approach the Jury?
27 pY Tdl COURT: You certainly may.
28 BY Mk. NEVIN: Your Honor, is it apprcpriate
29 Lo show the Jury then what I mean?
30 Y Tag COURT: Certalnly. Counsel carn
31 examlne it
32 Do you have any objection to rthat,
TR
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ﬁ 1 iy, Peluare?
‘; 2 BY ik, MeGUIRE: No, Ycur Honor.
j“ ‘ 3 SY MR. HEVIN: To effect a fingerprint
4 ldentiticution we have to take a krown latent or an
- 5 inked impression and coupare it against the latent print
6 tnat we wanlt to look at. How identification is effected
7 is iu tils wanner: 1f you look here you will see, for
8 exawple, nuaber one, right here it's what we call an
9 endiug. ridce.  If you look you will see this ridge right
10 fiere, Just the ridpe started here and comes down and
" Stops.
12 tow, what you have to do to make sure
13 tnat you have an ldentification ls you have te look at
. H several things, You have to look at the ridge character~
15 isticvs. You nave to uake sure you have enough ridge
‘ 18 Ciaaracieritstics. You have to look at the space, other-
i 7 wlse wileén You U0 your cowparisou they have to be an exact
: i Sale occasnonL, for example, omn the latent print. Number
- 19 oue, you will see the ending ridge un the rolled impres-
- 20 sion.  You cowe over here to the larent impressicn and
2 #ou voue cver pumber one and you will see the same ending
22 ridge, I[i you come over here to nunber two, come up here,
23 you will see a beginning ridge and wumber three is an end-
24 ing ridype. Cowe over here and you will see that vumber
26 two and pnunber tires, beginning tnae ridge aéd ending the
26 ridge, and what you do 1s you go Jdown and you compare all
= there ridye characterisrics with your inked impression and
‘ 2 with your latent lmpression and thls is how an identifica-
a9 vion is efiected.
3¢
31 ~
32
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¢ 1 DIRLCT LXAMINATION CONTINUED
2
HY MR, JOdSTON:
3
4 q. Mr. Nevin, now many points of comparison
5 ¢id you find then between the latent and the inked lumpree-
6 sion that s shown on Exhibit 437
7 A On this Exhibit here .. found over fifry
8 poiunts of identificatien. I stopped at twelwve and the
. 9 reason that I stopped 4t twelve 1s it would just confuse
10 the Coure. IF 1 put down all fifry of them you could noc
I3 see anvthiug. You would see red lines all over the finger-
12 print card,
13 U Over fifty poincs of comparison?
. 4 AL Yes.
15 Jd. What would be a norwa. amount required
16 before you cculd make an absolute ldentification that
7 ogue fingerprint compared and matched with another?
8 AL There is no set law requiring or there
E '// 19 is no set precedure saying that you need eight pointe, .
/ 20 ten points, twelve points, or fifty points, There is
21 nothing sec. It is up to the exawlner to look at the
22 evidence and say yes. You may stop a: slx, You may
23 stop at ten. Bul to say,yes, tiis is an identification,
gl there 1s no set awount,
it . Could it in sone cases be less than ten?
26 A. Yes, it could,
27 q. I would like to direc: your atteuntion to
8 Exhibit 44 and 44-A now, Would you please explain what
9 that 1s?
0 A. Yes. This is another latent fingerprint
a card and the latent egain was Lifted off of some glass
w2 that we found out on o0-Mile Road like on Exhibit 43,
=426~
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) E_ e

1 amd 1 did wractly the same thing. 1 dusted the glass,

5 2 Lifted off the latent, put it on a latent Eingerprint
a card, and vhen I made a chart here elght by ten, walch
. 4 is approxinately wapnified ten to twelve times, just to
o 5 show Cac Court how an identificatiorn is wade.
6 . Okay. low, in your expert opinion then
7 and basea as a result of vour comparison, did you form
8 an opinicn wnether che latent print labeled 44-A was &
g waten or idencical to the inked impression that you took
10 frow 417
11 A. Yes. 1 coupared Lxhibit 41 apainst the
12 iatent fiugerprint card, which is 4u4-A, and found that
13 Ybarra's right thumb, it was one of the same. The latent
., 14 that I rewcved from the plass im Robert Ybarra's right
I 15 cuamb .
16 3. Jould those identifications be conclusivel?
17 {9 there reoow for any error?
U 18 AL No. Like I said hetfore, fingerprints are
' // 19 viabie wmeans of identification and no one has the same
< 20 fingerprints.
2 G You may return thnos: Exhibicts to the Clerk,
2z if you wouid, please.
23 A Alright.
24 Y MR. JOHNSTON: May 1 approach the witness
25 and tine Clerk, Your Honori
26 8¥ TiHE COURT: You certainly may.
27
26 DIRECT EXAMINATLOH CONTINUED
29
BY Mk, JOuUSTOMN;:
30f
31 [ Mr. MNevin, I would like te give you what

has bLeen wiarked as Starte's Exhibit 16 and the bag contains
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Lo=a. Wili you please take it out and examine itV

(vihereupon the witness exauined the sxhibits.)

. Do you recegnlze that Exhibit?

e tes, [ do.

. And how are you able to recognize ic?
A The can was at cne Sheriff's Office on

beptewber Che 30th, 19739, aod 1 dusted the can for latent
figyerprints wyselEf aand another invescigator.

ik dow, as u result of your axauinatlon of
that cau, wiich is now labeled txhibit 16, were you able
to Find way psood latent fingerprints of comparison valuel

&, Yes., 1 found one fingerprint that had
enoup i ridi,e characceristics for iuentificacion purpoaes.

Q. And wiere was tnat Located om Exhibit 167
Just puint to it fox the Jury.

2 1t was located enpuoximately in this posi-

tiou berc (indlcating).
. Ckay. Thank you.
tow, did you use iae procedure that you
wescbabel varlier to 1ifr cthat priat?
A, Yes, 1 did.
AY MR, JOANSTON: May I approach the Clerk and
che witness, Your ionor?

Iy AL COURT: You may.

DIRLCT EYAMIAATION CONTINUED

uY i, JusaddTou:

ds d4r. Qevin, I woulc like to hand you what

has baen marked s dtate's Exhibit 42 and 42-A. Would

you please examine thew?

-428-
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;
% : 1 (Wnereupon the witness examined the Exhibits.)
. 2
j 3 Q. o you recognize those Exhiblts?
o s a. Yes, I do.
- 5 . idow are you able tc recognize then?
6 Al Exhibit 62-A right here ia another latent
7 fingerprint cara, On Chat latent fingerprint card there
8 i3 a lateat print, This latent print rhat is on this
g finperprint card, whien 1 lifted on September the 30th,
10 197y, whica came from that gas can right here where my
11 finger is pointing (indicating), is the same lateat print.
12 I lifred that lactent three times and the latent atlll wes
13 on Lie pas can. I was able to make about three lifts off
) 14 the (a3 can.
’ 15 G Alri;ht.
16 Fo And Dxhibit &2, again eight by ten, is the
17 snked iwpression here; tne rolled impression is from
. 18 bxnibit 4i, which is the latent fingeryprint or which 1s
: ] 19 the lingerpriut cara of Robert Yharcra, I coupared this .
«“// 20 latent that I took from the gas can apainst his finger-
2 priut caru and was able to effect an identification.
22 1t was Ybarra's right chumb,
23 Y. and tnat identification is conclusive?
24 & Yes, it 1is.
25 Q. I8 there any possibility of fingerprints
26 ever being forged?
27 A Yes, tnere is.
28 iy, pid you examine the prints in thls cese
29 to see it any of them had been?
Kl A, Yes, 1 did.
31 Q. And what was the result of that examina-
32 tion?
LG
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. 1 AL They were not forged.

, 2 . Exactly how do you verify thac?
3 AL Well, any time that you have a surface
4 that you lift off of, any time you lift tape off of

i ' _ 5 something, the material on the suryace that you 1lift
6 off will stick to that tape and if you try and take a
7 fingerprint like off aa article and place it on another
8 article you will see the debris or the dust or whatever
9 ou that rape. Also when you lay the tape on another sur-
10 face, Like if you put a iight surlice on a dark surface,
11 you ciut see almosc inmediately tnal that tape was Jusc
i2 set dowil ¢n that object.
13 UL Thenik you,

. 14 dow wany points of comparison did you find
15 on your cerd there labeled Exhibit 427
16 £ 1 stopped at twencr7-five.
17 a. weferrinyg back to “xhibit 16, Mr, Nevin,
u' 18 tnat is the as can tnere, could you pick chat up again,
19 please!
. 20
0 {Whereupon the witness exawined tne exhibic.)
22 0. How, you have showa us where the finger-
23 print is av or I guess the right Ciumb print,
24 I Yes, sir.
25 Q. 0f the Defendanc?
26 A Yes, sir.
27 Q. Is it possible frou the latent print on
28 the can to tell which direction that thuwb was polnted?
28 A, Yes.
30 Q. Could you show the Jury, pleasel
A A Yes. Could I approach the Jury?
32 BY Tidk COUKT: You certainly may.
4314} -
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* 1 BY MK, NEVIN: The gas can was held in this
K 2 wanner {(Indicating).
B
; 3
4 DIKECT EXAMINATION CONTINUED
- 5
sY MR, JOidSTON:
8
7 [V At least as to wnere the thumb was located
8 it was tnhat direction?
3 A, Yes., Approximately that directlion with the
10 tiumb pointing this way {(indicating).
1 BY MR, JOHNSTON; Thank you very much.
12 I have nco fturther «questicns, Your Honeor.
3 Y Tili COUKY; Hr., McGuice?
14 Y Mk. HcGUIRE: We huave no questions, Your
' 15 Loner.,
! 16 Y Tok CUURT: No Crogs-lxamination. Alright.
17 Can the witness be excused from the cane
3 13 or is he held subject to recall?l
19 oY Mk. JOLNSTON: He muy be excused on behalf
20 of tne state, Your Honor.
2t BY Tiik COURT: Mr, McGuire?
22 BY MR. McGUIRE: And on behalf of the defensa,
23 Your donor.
24 BY THE COURT: Mr, Nevin, both parties have
25 eacused you and thank you. You are excused from the case,
26 BY MR, JEVIH: Yes, Your donor. Thank you.
27
(virereupon the witness was excused from the
2B Courtroom,)
29
30 sY ik, JOuUNSTON; Ar this time, Your Honor, the
31 State nas only oue remalning witness and we expect it to
32 take ouly abouL three to five minutes to testify; however,
-431-
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3 et
t
; . the detvuse ueeds about five ndinutes in which to mesat
2 Wwitnh Chls WlLNess.
. 3 oY 'wHE COURT: Let's take & brief recess
R 4 anu it’s wy wnderstanding that there will be no witnesses
) 5 tiis alteravon; Ls that correct, pentlemen?
s BY #E. ifcGUIRE: That is correct, Yoar Honor.
y Y MR, JOdiSTON: Tiat. is correct, Your
8 nohur,
3 BY T4E CULRT: And that the case will be
10 picking up HMonday morning at 9::0 again when the
1 witnesses will be available again. This is going to
, 12 bu =~ a lot ol witnesses will be traveling and taere
13 Wwill Le sc¢aedaling problews for certain experts chat
14 will bLe appearing nesxt week. So, let's take a brief
N 15 Tevess daw then aliow fne parties to get their taings
16 Joune that tuey need to do.
17 While we have this recess, ladies and
18 peulicien, iet's not forget the acwmoalcion. Do ot con-
1;> 19 verse amduy, yourselves or with anjone else on any sub-
20 ject utimected with tils trial or anything else you have
21 Leold Conaetled witin This Coiai; <o uot read, waich, or
29 listen to any report of or ¢ouuwaentary on the trial, in-
23 cluding witnout limitation radic, newspaper and -elevi-
24 sion; aod finally do not forw or express any opinion on
25 any subject until the matter is finally submitted to you.
26 The Court will be in recess,
, 21
I 28 (Waereupon Court recessec at the hour of 12:;00
p.u, in tae above matter.)
29
30
31
32
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Al {(Whereupun Court reconvened at the hour of
) 1i@:4u p.u, in the above matter,)
3
. 4 el COuRT Let che record reflect the
- ' 5 conlinusaCblon 0f vur case; the preseice of the Defendant;
6 ald wouugen; and Cie blskrict attoraeys,
7 Gentleien, will you stipulate ro the
8 prescince ¢ the Jury and the Alternace in the boxd
9 FRAY NN 19 TRV OF Tag Srdte will so stipulate,
10 HOuT ki,
" i, MeGULRE We will so stipulate.
12 LY Tk COURT: Alrigsht. Can we have the
13 Stave's neut witacesa?
.o AY MR, JOANSTON: Tue State will call JoAnn
" 15 Clean.
16 LY T COURT: Please come forward anc be
' 7 SwuTl aita Lade The staond,
18
19 (ATTHESS 3WURN)
20
M5 . Joalid GLEWN
21
22 adving, beea firsc July sworn to tes ify to the truth, the
23 waule trute, ase aothing hut the cruth, testified on ner
24 pata as tollows:
25
26 S5Y Tdid COULRT: Please be segated.
27
28 LIRECY EAAHTHATION
29
10 BY Mk, JOdeSTUN:
kY W Would you please stidte your nawe and
32 spell it fcr tne record?
«433




Case 3:00-cv-00233-6MN-VPC Document 121-2777459 Filed 06/23/05 Page 174 of 299
&
N o R
;
1 A, vy name is JoAnu Gleau, It's J-o-A-n-n
¢ 2 G=l-e-ti-ic.
3 y. And where do you reside?
. 4 h, I live in Santa Rosa, New Mexico.
. 5 . Are you ewployea!
6 i Yes. | am a pharmaczist clerk with the
7 hospital there.
8 Y. iow, Mrs. Glenn, [ would like to go
g back to Septenper the 28th, 1979, o you remembexr that
10 perlod of viwe?
11 A, fes, I do.
12 P Wiere were you laviag at the time?
3 A L was living here in Ely, Nevada,
. i Wial was your aduress?
15 A, It was Leucre Trailer Court, Space
16 Twenly=-the,
17 L. fiow, iu late Sejptenmver of 1979 dic you
18 Laow kubert Ybarval
18 i ies.
20 W Al uo you see nlm in the Courtroom
21 nerc woday
22 ; . Yes, 1 a0,
23 U woulu you please point him out anu des-
@ cribe wasl he is wearing?
25 i du's wearing a light brown shirt (in-
26 dicacingy.
27 LY LHE CULKY: The record will reflect that
28 Lie witness has iuentified the Lefendant in open Court.
29
30 DIRECT LIAMIGATION CONTINUED
& oY vl JULHSTUN:
3 (B Prior to Seprtember Z&, 1979, did you
=434
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o

ever have any contact or assoclation witn the Defendant,

Mr. koberc
AL

Q.

Yharra?

Yes.

Could you describz that for rhe Court

and Jury, please?

AL

I met him in Decenber of '76 at a

Cnristuas ypuathering in Sacramento, California.

Q.
cime?

A,

Q.

A,
d cousis,

Q.

dad you ever seen him at any otler
dot until I mer nim here in Ely.
Now, are you related toe him In sny way?

I'w relacted to niu by marriage. He's

Wow, on Septembar 28, 1979, Jdid you

have any assocliation with the Defsndant that day?

A,

tlhat woiuing.

R

Yes, 1 did.
where would chiit aave been ac?

At my trailer, at Doutre Trailer Couart

iWow, when you say at your traller, were

yuu living there alone at the time?

A

Q.

No. My husband aad 1.

Now, what time Juring the day wculd the

befendant, Rebert Ybarre, have vsezn at your trailer?

A,

Q.

A,
neurs.

Q.

i

faraer-in=-law.

i
[N

tie was there about &:30 in the morning.

And how long was ne there at that tiwe?

0On, 1 would say about two to three

Wwhat was he dolag?

ile was working around the yard for wmy

Did you nave any conversation with nim?

“f3h-
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| AL 0h, he went up Lo the door once and nsked
; 2 for sowe water to wash his pickup wich. Then he caie
. 3 back agaln and askeu tu use the bathroomn.
. “ iy, vid you have any contact with him that
I dayt
B A That evening.
K Q. what time would tnat bave been?
il AL Sonewhere between 3:30 and 6:00 o'clock,
. i about in tieTe.
10 Q. And how lony was he around your traller
1 tnen?
12 AL it wWas there abodt au hour,
13 . Jas we outside agaln cr inside this time?
o1 5 tio, this tiwme he hae couwe in.
' 14 0. Aas anyone else presertc? !
i
16 A Yes, There was a friend that he cams= i
17 WlEil, @ Kuper Swwpar, and wy husbauw end my brother. %
N 18 . Anc was there any ccenversation with the é
19 Delfendant waile sou were there? : .,
20 A. Yes, there was.
E Q. WJhat was rhe conversatien about? ‘
2 BY K. ucGUIKE: Objectior., Your Honor. We
23 would Llke (o b heard briefly outside the presence of j
22 tne Jury. :
24 LY Ll COUKY : Alrignc. Vtine. i
2¢ Lddies dnd pentdlemen, as has happened several
2i Cimes Leiore in this case, and it is happening agalin,
2 | thert wiil be o brief recess. I will have to ask the
2¢ | Jarors Lo ;o 1o tne Juryroow wiile we have this recess.
3C While you are on your recess it's im-
31 portunt for you not Co Cuaverse anchg yourselves or
32 with auyone clse; do net read, watch, or listen to any
=436~
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Rl b Sl
; 1 reporls of or couwentary of the case, including without
2 limitation radio, newspaper, OT trelevision, should
3 there be such coverage, and finally do not form or ex-
B 4 press any vpinion on thils case antil it is submitred to
o 5 you,
6 Wde will siwply ask you to retire from
7 the Courtroowm and we will be at edse.
8 You will see that the Jury retire to
9 the Juryroom,
10
11 {(Whereupon the Jury lelt the Courtroom.)
12
13 (OLT OF THE PRESENCHL OF ThE JURY)
. 14
15 sY Tl COURT: Alrignt. The area is clear
16 and hr. Metuire can be neard.
17 oY MKk, McCUIRL: Your llonor, we expect that
18 e wllhees will tescify to a conversation in which Mr.
19 Yharee allepecly stuted that he had to find a woman be-
20 cause hls wife cur hinm off two months ago and because
21} Sile was Glliy e thave a baby and that he was going to
?Ql1 ;o 9lind witaout sex. Of course, ~hese are statements
23 wade Ly b1, Yharra and consequenczly our objectlon is not
24 4 hearsay objection but we would submit that these re-
25 warks would tend to porcray perhaps a pervert, merbid
26 or vbsesslve ipnterest in sex and cmsequently are pre-
27 judieial tvo Mr. Ybarra to a degree that outweighse thelr
a8 relevauce to the issue in thils case. In view of that
28 we would cbject to their admissibilicy on the grounds
30 of relevance.
3 dY Tul. COURY: Adeil, before T rule I think
a2 1 should hear the rewarks.
~437-
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BY MR. JOdNsTO: Yeg. I Lelieve so, 8O

wa can proceed,

bY Tal COUKT: So, Mr., Johnston, you can
ask the witness tae questions and we will hear what the

TeaaYrx3 are.

B aak, JUuLHBTOL: Yes., Thank you, Your

100T .

OIBLET EXAMINATION CONTINULD

Y tiK. JOAWBTOI:

Q. srs. Glenn, when we last stopped you
were tellin; us about tne conversations that occurred
at your trailer involving Robert Ybarra around the
Lour of 5:00 or n:0d p.w. on the soth of September, 1974,
I asked you basically what the general subject matter of
thie conversation was.

A 1t was -- we talxed a lot about sex.

Like ne sdid, his wife had cut his 0fI for two months

and rnat be was poliy, te zo bliad 4f ne didn't have a

Wl il .

5 Ukay. Olu ne say aay:zidap in chat same
vielal

A Jell, I believe ny nusband had made the
cowinent, well, are you puys going to go to cthe cathcuse

tonigat and HoLert answered I never had to pay for sex

belore and 1'w not aboul to Start now.

5Y K. JOslSTON: No furtner gueations,

Your lionor. {

Y Tl COURT: Alright, Do you want Lo argue
in respouse, dr. Jouustound

BY bK. JORNSTON: Yes, Your dowor.

-643d=

of 299




Case 3:00-cv-00233;GMN-VPC Document 121-2777459 Filed 06/23/05 Page 179 of 299
: 1 TieBe ure sCatoneits that are not hearsay,
2 of cuurse. It sounds like counael has no argusent with
3 Lhul i.ddbuacit ds Chey d4re statemencs by the Defendant and
4 taey can be used pursuant to Section 551,035 of rhe NHevada
5 Kevised dtatutes. The guestion then becoues whether there
[ is preiudice. In chis case the issua of relevancy on a
7 statuieat like tnis 1ls permalne to the entire case.
8 The cuarpe involves sexual assault as well
9 48 bLattery auc hidnapping, those latrer two invelving an
10 litent to cancit sexual assaulc. We would, therefore,
T subaat, Your ionor, that tney are hiphly ralevant to the
12 grate of nicd that eveninpg of this particular Defendant.
13 liow, the witness 1s testifyiny around the
. 14 hour of ;U toe ©:00 p.m. The testinony has already
13 cemoustrated toat the two girls, the victlm, Nancy Griffich,
. 16 and Johnua Coruova, were pilckeu up somewhere probably
: 17 4rounu o:00) p.m, or withia a short perled of time one way
B 18 Or anuilner uf vaat parcicular hour. 3o, we have & state~
19 wenut nere by tue uvelfvodunt evisencing a state of mind ona .
20 and a ualf to utwo hours before the tiwme that the two girls
21 were piched ap. we believe that the statements are highly
2 ralevant to this cade and they should be admitted,
23 8Y Thy, COURT: Mr, McCuire, closing?
24 bY MR. McGUIRE: Your llonor, the statesment,
25 particularly tihw statement indicatiung Mr. Ybarra had a
26 belief that he would o bling withour sex, I would sub-~
. 27 wit porctays him in aun unfavorable lipht, is not directly
8 1 relavant to the issues before the Court, and is prejudi-
29 : cial Lo the extent chal it outwelilis its relevance and
S0 i should not e adulrted.
A 8Y THL COURT: There i no objection to the
a2 basis of tearsay. The Court balieves thar the scatement
-439-
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would Le relevant, would be admissible, and would have &
bearing ms o statewent conslstent with the state of mind
of rae Delenuant iumedlately prior tu the time that he
was in rie cowpany of tne victim in this case, and on
all of those bases the Court will aduit the statement and
the Cestiwony.

Let's call the Jury ack 1in here.

The objection is ovecruled.
(whereupon the Jury returned to the Courtroom,)

pY THE COURT: Let tne record reflect, wich
the a,reewent of counsel, that tne Jury are back ir. the
box witn toe Alveroate.

bY Bk, MeGUIRE: Yes, Your Honor.

BY i, JOHNSTON: The 3tate will stipulate,
Your Lonor.

BY Tk COURT: Mr. Johaston, you were in the
vourse of soue guestloniny, Continue on, ;

BY ME. JOANSTON: Yes, Your Honor. Thank you.

DIReCT LYAMINATLON CONTIRUED

BY MH. JOals1TOH:

. Mrs. Glenn, when we last paased we were
talking about cuiversations involving the Defendant,
Kobert Ybarra, chat nad taken place at your and your
husband's trailer ou September the Zoth, 1979, somwwhere
around the 1oar of 5:00 and 6:00 p.n. How, I would like
to ask you Jluring che time that Ir. Ybarra, the Delendant,
was at youer trailer had he been Jricking any?

Al Tes,

-440~-
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L

1 . Do you know how much he had been drinking?
. 2 A when him and his friend came in they had
o . 3 a sin pacik Of beer Linus TWo beers ond while he was there
: ‘ 4 Le bad I Lelieve two shots of whiskey,
5 O Wnat kind of beer was that?
6 I T believe it was bBudweiser,
7 0. Did the Lefendant appear to be intoxicated?
8 A do.
9 . Jid he appear to act unusual or strange
iy in any wa/?
" AL Mo,
12 . Let's go back tu toe conversation, what
13 was the ,woeral subject motter of the conversatioa that
. i4 wis Lakit, place uvring that tine?
5 fi. e peneral subjecit was sex.
6 And what uid the Defendant have to siy
. 7 aboat sexl
0 18 £, e had made the coument that his wife
19 pad cab bio off for the previous fwo wonths and that 1f .
20 e aiua'l Lind a wonman he would zo blind.
2 ‘Tnen Gy husband aal asked him are you
2 puys placnln, o visitinp the cathuuse tonight wiile
. 2 you're in tuwn? Robert sald, no, 1 never had to pay
2 for sex and ['m uet abour ro 8Tart now.
= BY MR, JGuisTCoh: do furtner gquestions, Your
% flonor,
27 AY THE GOURT: Cross-iLxamination?
28 Y M. NeGUIRE: Thanr you, Your donor.
24
30 CEOSS-EXAMINATEON
N BY ik, HeGULRR:
32 Q. Migs Glenn, you first met Robert Ybarra

AR
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¢
L
* 1 in becember of 1976; is taat correct”
T 2 Al Yes, sir,
3 y. And where was that?
. 4 A. That was in Sacranen:o, California.
5 . Wus he ar the howme oI his parenta?
6 A. Jo. Tt was at the home of an aunt and
7 uncle of nls.
] J. OFf Robert's?
3 [ Rigat.
10 $ Aad wiat was the occasion of your ueeting
1 hiw?
12 a. it was Christmas. For Christmas holidays.
13 1t waa Chridtinag.
, 4 d. And chat was the cnly tiame you have met
15 i@ onCil Septemper ok 1979; isn't that truel
16 AL Yes, sir.
7 L Vou wave testlified taat on the evening
18 of Septewber Lotn, 1979, ne cale nto your howme with a
1% s5ix pachk oL becr; is that correct”
2 Fon Yes, solr.
3 G aad while he was a4t your home he had
22 several shots of whiskey; is that correct?
23 A. le had I believe cwo shots of whiskey.
24 Q. And Cuat was Jack paniels whiskey;
25 wasa'l L1c?
2 A Yes, Sil.
27 q. Ane you had seen hiuw during the suveral
2 ways Loal ne was 1o Lly, Nevada, too; hadn't you?
28 A Yes, sir.
3¢ u. And based on yoir cwn observatiom of
31 pim you vccasionally chought he was unstable; dida't
2 youl
-L4l~
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3
P 1 A. I nad thought he was aluost weilrd now
‘i, 2 and thea,
q‘ 3 J. And he also appeared unstable as well
o Pl a8 weird tu you; didn't hel
5 h. Not really uustable, Like Just a little
6 welYrd.
7 . it has been guite ¢ while since you saw
8 koLbert on that evening, alwost Lwo vears ago, hasn't t?
] AL Yes.
10 J. sut shortly after that evenlng you met
1" with peputy tarry Collins of the White Pine County
12 Sneritf's Office; didn't you?
13 A, Yes, sir,
. 14 . And at tnat time you and he discussed
‘ 15 Roberﬁ ¥Ybarra; dida‘t you?
18 H Yes.
17 s Do you recall him asking at that time
" 18 at the Whire Pine Public Safety iaildicg, "Do you con-
) 18 sider hiw Lo be stable? .
26 A Yes, 1 remeaber.
21 Aad didn't you reply, “At times I do end
22 4o tizws 1 odon't"?
23 a. Yes, 1 rewmenber.
24 Ll iR, MeGUIRE: I nave no other guestions,
25 Youar onor.
26 | B0 Tk GOURT: ikgdireecr, Mr. Johnston?
27 SR, JOaNSTGN: Mr. Fairman will take
23 this, Your .lonor,
23 Y THE CODRT: Airight.
N o aaa
3t i oo
32 e
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1 FLDIRECT EXANINATION
i BY MR. FALIMLAN:
3
. 4 D Mrs. Clean, whea Mr. Ybarra was at
5 your Lrailes did ne suwoke eclgarcctes?
& i 1 don'c recall.
7 . When he was at your trailer do you Know
3 whether or wot 0is vehicle was parked nearby?
9 AL Yes, it way.
10 . what sort of venicle did he drive?
1t A ne arvve a lictle red Toyota plckup
' 12 with a white camper shell.
13 . Did you ever hear any uusic coming from
LM that venicle?
' 15 A Yes, 1 oaid,
% Jdo Winat sort of music?
17 AL 1u was rous and coll music.
' 18 sY k. jaeGULeal: Your nonor, I would object,
- 13 Tais lon'l proper sedivect. Lt is cowpletely outside
20 tng scope 90 Lruss-Lxawination.
21 6Y Tnl, COURT: Nell, 1t is beyond that area.
. 22 ls tnere sowe reason?
E . 23 sY Mk, FALKFAN: Ade will bring it back in.
24 BY T COURT: well, if you can bring it back.
25
26 KEDIRECT EXAMIAATION CONTINUED
“ BY MR, FALWAN:
28
29 o, When Mr, Ybarra wis in your coupany at
30 your trailer did you rave occasion to observe him valk-
3 ing?
32 2 Yaeu,
-4h44-
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ii

Ii‘ 1 y. pid he walk satisfactorily?

,5 2 A Yes,

) 2 . When you were conversing with Mr. Ybarra
4 did uis speoch appear to be normal or abnormal to you?
5 AL Norwmal,
6 @ Was his composure normal or abnormal?
7 ' Wouvmal.
8 q. puring conversatiors when he was asked
9 (uestions Were nis respoudes proper?
10 A, Yes,
n q. Would you consider his responses to con-
12 versat lons normal or abnormal?
13 AL Norwal.

. 14 3. Jow did Hr. Ybarra handle himself?
% AL He handled himself very pood, I guess.
16 Q. Jdas it normal or abnormal?
7 A Tt was normal .
8 4. Jas Mr. Vbarra rat:onal?
’ 19 f. Yes, he was.
20 Q. was {r. Ybarra couarteous?
2 f. Yes, he was Very courteous?
22 g das Mr. Ybarra respectcful?
23 A, Yes.
24 G. dihat wds ¢, Ybarre's demeanor, normal
23 or abunorwal?
28 [ It wayg normal,
2 [ wid you observe Mr. Ybarra operating
= his wotoxr wvehicle?
23 A Other than wheo ne would leave ox
3 arrive, yes, 1 did.
» o8 Tnrougn those ohservaticns did he appear
32 ro uave Lrouble operating, his motor vehicle to ycu?
b
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o
L
; 1 A Mo, ne didn't,
. 2 [V Woulu you consider his abllicy to cperate
v 3 tie motor vehicle frem what you obsersved to be normal or
4 abnornual?
5 & Horral,
6 Ly K. FATKMALG 1 nave o further questions
7 of this witness, YOUur toenor.
8 8Y Til: COURT: Recross, r. McGulre?
g BY Mk, MceGUIRE: Yes, Yoar Honor.
10
St RECROSS-EIANLNATLON
12
BY Mk, McCUIK::
13
14 i Mrs. Ulenn, after hobert and Mr. Smogar
. 15 Arrived you nad Olidel COmpaly COtie LG the traller; didn't
16 youl
17 IE fes,
: 18 [N At that tite when tiie other cowpany caue
L 19 Mr. Swopar and Robert teft; didon't cheyt
20 AL About fen to Fifc=eu minutes later. ’
21 . 50 raey wid aol sp=ud o great deal of time
22 at your frdiier Lhat eveulingp die riey?
23 Sae Oh, they spent asoat a hour there.
24 5% k. peGULk 1 have uo other queatlons,
25 Your uonor.
26 Y Thi COURT: 1s the witness to be excused
27 L[ron the case or aelu subject to recall?
28 4 adv, JUnNB10N: She may be excused, Your
29 Honor.
30 Y R, eieGUIRE : She may be excused.
3 oY Tuk COLRT: hrs. Glenw, you are excused
32 trom the cuase. Tnaak you very wuch,
whb o
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{(Whereupou tne witness was excused from
the CoOUrcrool.)

& THb COURT: Additional witnesses, Mr,
Johuscon?
B MR, JOUNSTON: No, Your Honor,

At tnis time we aave a Stipulation,
anotiter o, which we have reduced to writing. I would
like to fite this witn the Court at this time, 1f I may
appreaca rhe Clerk of the Court?

#yY THL COURT: You certalnly may.

BY M. JOuNITON: This particular Stipulation
tepards several of tne Exhibivs which are in evidence.

BY Tlb COLKT: You have seen rche Stipulation,
Mr, McGulre? Lt has your sipnature?

Y M, McGULRE: That is correct, Your Honor.

BY Tnl COURT: I will simply read the Stipu-
lation. It will ope a part of tae file in this case.

as [ have already indicated, ladizs and
gentlemen, a Stipulation settles the facts for whatever
the watter that is stipulated tu ard it conclusively
settles an a,reement between the parties.

it staces the following:

"I7T 1S HEREBY STIPULATED by and
between che State of Nevada, by and
tnrough its Atrerney, ROSERT J.
JOUNSTON, District Attorney, and
Defendanc, ROLERY VBARKA, JR,, by
anu through his Attorneys, NORMAN Y.
UERKING, State FPubl.ic Defender, and

STEVEN G, McGUINRE, Deputy State

-447-
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i 1 Public Defender, that the follow-
P 2 ing trems of clothing are similar
3 to those worn by the victim, NANCY
. 4 GRIFFITH, oun the evening of
5 September 28, 1979:
B3
’ kxhibivr '6A' Luaft plue Tennls
5 Shoe
3 Lxhibic '68' Right Blue Tennis
10 Shoe
0 txhibit '17A* Brown Material
12 xnibit '172' Waistbend wicth
13 Brown Material
1 Exnibic '"17C'  Fl.owered Cuff
T ixhibit '17D' Fl.owered Cuff
1% Lxhibit '27' Underpante
17 "DATED cthis 12th day of June, 1981."
" 18 S5iyned Robert J. Jolmston, District
' 19 Atcorney, Horman Y. Herring, Public
2¢ befendant, and Steven G, McGuire,
2 Deputy Public Detender, and f£iled
22 with tae Court.
23
24 dow, are you preparing Lo rest, Mr,
25 Jonnstoa?
26 BY MR, JOLNSTON: Alnost, Your Honor., I
27 hiave one last procedural watter to rake care of,
28 In order to cover everything so far the
29 State would move for the admissicn of all of the Exhib:ita
3 Listed oun the Grerk's List of LExhibits for the State,
31 except Exnibit Wuwber 18, dumber 32, Kuuber 36, Number
a2 37-p, 37-8, 3u, 3¥, 40. I believe that would be it,
-448-
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I
i 1 Your ionor,
% 2 Now, some of those have been admitted
- 3 already but just as a check we would nove for the adais-
v 4 gion of all of the remaining Exhibiua
5 BY Tik COURT: alright.
6 3Y MR. JOLJSTOL: That would include also I
7 believe tae last two waich would have been added since
b the list was typed this moruning, kxhibit 45, the photo-
9 pTaph of che left front tire of the Defendant's truck,
LY and Exnibit a6, which ig Mr. Berger's chart on the easel
1 a4t chis time.
12 gY Tnt COURT: Mr. McGulire, do you have your
13 118t 80 that we can make a comparison” I think with this
h14 many Exaibits it woula be helpful to them and let's just
15 £0 torvuph tiese and see if we have them all and 1f we
16 are all in agrecument.
17 Do you hava yours, tfir McGuire?
18 8Y Mk, McGUIKE: Yes, 1 do, Your Honor,
19 3Y TuL COULRE: Do you have any oblection to
20 tae reguest that has been made with respect to the
21 Exhibits before you?
22 BY MK, McGUIRE: Your Honer, I am not sure
23 taat 1 nave all of the exceptions. I would request Mr,
24 Johnstoa tu go over it again. 1 do not know that the
25 Jury nceds to sit througn this and perhaps if they can
2 be excused we could proceed on.
27 Y TidE COUKT: Well, it will only take a
26 minute I taink to wvo this, 30, let's do it gquickly.
29 pY AK. JOLNSTON: Humber .8 on the first
30 page; second page, dumber 32, Number 36, 37-A, 37-8B,
&) 38, 39, and 40; we would ask for the admission of all
32 oraer nAaniblics.
449
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AY Ml AeGUIRE: Your Honor, we have no
objections to adwitcing those Exhibits with the excep-
tions uoted,

8Y Trk COURT: Alright. 1t is the order of
the Court then that all of the kExhabits beginning with
Nuwber 1 and ail of the sub A's, t's, C's, D's, and letters
tnac are actaciied to the various bxhibits from Number 1
throups 40 are admlcted in thie case with the exceptions
of lo, 32, 37-A, 37-B, 338, 39, and 40; all of those items
are in wevideuce,

Is tnere anytining further that the State
wishes to uo st this time?

BY MK, JOHNSTON: The State would rest, Your
tonor.,

5Y THE COUKT: The Stacre rests at this time.
It nas been indicated that there will be no witnesses
itmeuiately available to go forward, So, we will bte in
recess over tae weekend,

it is, of course, very important thrat
everyoue couwply with the admonition, as you have dcne
s0 well so far, ang that we will nics< up agaln starcing
at 9:30.

Is 9:20 ayreeable with the partiest

BY MR, JOuhSTON: Yes, Your Honor, that will
be fine with the state.

BY Tili COURT: Mr. MuGaire, is that agree-
able with your side of the case, 9:307

8Y MK. AcGUIRLE: it is, Your hHonor.

pY Tub COURT: Alrigin. We will begin at
4:30 rlonday worniug.

While you are in rtne recess remember
Jodr auwouition: Do uel converse aumong yourselves or

=450~
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with anyouae else on any subject cornected with thla case;
2 do not read, watch, listen to any report of or coumentary
3 concerning the case or anyone involved in this case with-
4 out limitation to radio, newspaper, and television, should
5 there be such coverape; and finally do not form or express
6 any opiaion on this case until it is finally submitted to
7 you.

8 wWe will pick up apein at 9:30 in the morn-

Ll ing.
I would like couuse«l to join me ia Chambers

11 1f ricy could for a few winutes now.

13 (Winereupon Court recessed at the hour of 12:50
p.u. for the evening retcus.)

20

21
22
23

24

26
27

23

29
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1 (#hereupon Court reconveneu on lHonday, Juae
o 15, 1981, at the aour of 10:00 a.m. In the
‘ 2 above«entitled matter.)}
3
4 BY 1:dbE COURT: The record will reflect the
5 contiuuation of the case of The State of Nevada, Plairn-
6 tiff, versus Robert Ybarra, Jr.
7 Let the recora reflect the presence of
8 Mr. Yvarra ia the Courtroom with hie counsel, the Publiec
9 befenders; ana tne presence of the DMstrict Attorneys;
10 1tae Juroers and the Alcternate in the box.
n dould you so stipulate, gentlemen?
12 BY MK, JOHNSTOH: The State will so stipulate,
13 Your .louor.
Lo 2Y MR, FHeGUlRe: The cefense will so stipulate.
‘ 15 sY lui COURT: Alrigot. Oun Triday afterncon
16 the Slate rested; is that correct, fir. Jounston?
17 5Y MK, JUIHSTON : Correct, Your Honor.
, 18 BY idl COULT: And tne defense 1s ready to
o 18 40 Lorward?
20 sY Mk, McGUIKE: We are, Your Honer.
21 BY Tuk COURY: You can proceed.
22 LY I, McGUIKE: We will call Robert Ybarra,
23 | Sr.
24 BY TokE COURT: Fleagse come forward and be
25 sworn by the Clerx and take the stand,
26
2 (WITNESS SWORH)
' 28
- MR, ROBERT YBAREA, SR,
30 having, been firsc duly sworn to testify to che truth, the
3t witole truth, 4nd nothing but the truth, tesctified on kis
32 cati as Lollows:
-452-
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1 DIKECT EXASLUATION
4 2
. BY MR, McCULKlk:
3
4 . Nillryou state your full name for the
5 record, br. Ybarra?
5 AL Robert Ybarra.
7 Q. where do you live?
8 A I live in West Sacrdnento.
] d- Are you married or single, Mr. Ybarral
10 AL I'm married,
" Y. now long have you been married?
12 £ Twency-elght years,
13 i, Do you have any caildren, Mr. Ybarra?
14 A, Yes, we have five,
‘ 15 ¢ 4ill you tell us thair names and eges?
16 A well, sob is my oldast, he's twenty-
17 eight; tiwn Rray, he's twenty-seven; Virginia, she's [
. 18 believe twenty-five,
v 19 g Do you have a son named Mark?
20 A Yes, Mark, I think he's twenty-four;
21 ahid cllclhael 1s tweely-LwWO.
22 . Whien you say Bob, do you mean Robert
23 5 Yoarra, Jr.?
24 | AL Yes,
23 § 2. anu do you see him here in the Court=
26 roow?
27 A. Yes. He's sitting next to you,
23 3Y¥ MR, McGUIRE: May the record show that
23 e nas luentified the Defendant?
30 8Y Tuk COURY: The record will reflec:
3 thar the witness has identified the Defendant in open
32 CourtL.
453~

AA0464



Case 3:00-cv-00233-GMN-VPC Document 121-2777459 Filed 06/23/05 Page 194 o

24

25

26

27

28

22

30
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32

e

BY Mh. McGUIKL:

.

h.
eguipnenc.
AL

In Sacrauento.

d-

DIRECT LXAMINATION CONTINUED

wiat is your occupation, Mr., Ybarra?

I'w an equlipweut operator, heavy

Wio do you work for?

I work for the County of Yole, that's

ttow long have you been a heavy equipment

operatuyr Lor the County of Yolo?

AL
q.
Fiye
0.
warly yoars?
AL

]

3.

Twenty-eight years.
vWas Kobert a noropal conild at birth?
Yes, he was.

Uid e develop wormally during his

Tus,

Did he pet along with his brothers and

gisters auu yourseli and your wife?

A,
Jd.
Mr. Ybarra?
A
when tllEy were
q.
aade 1ot

{},

Yes, he dia,

Dig your cniluren ever have a swing set,
Yes, they did, I nade one for them
litcle.

Do you recall approximately when /ou

un, [ think he was about five years old.

will you deseribe for us how you made

il 4aLd widt you wade it vat off

A,

tinbers tnac I

Wwell, I udde it our oi some blg heavy

hau rot frowm work, Je tore down a

bridpe aud tihey were twWwenty fvoters sond they were six

~454~
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e et
% ; py nlue's. 1 used three of them.
;A 2 BY MK, McGULIRE: May 1 ask the witness to
s 3 approacu the easel, Your Houor?
;": . oY Tuk COURT: You certainly may.
5
6 DIRECT EXAMLUATION CONTINUED
! 5Y MK. MCGUIKL:
8
9 . Mr. Ybarra, will you come over to che
10 cdsel wuere we aave this pad, Mr. Ybtarra?
71 ! [ Yes.
. Q. How, taking the blue felt marker taere
13 would you draw a line across the paper dividing it inte
a | a4 top nalt anu a boccom halt?
" 1
|5i A Tnis way (inaicacing}?
IG; g, Yes,  Please,
' 17 ; Aud un the top half to the best of your
' 18 ability woulu you draw the swing set the way you bailt
y
E 19 it?
20 A 1 aad a big clizbing rope that wouild be
3 rigut iere. dien right in here we had two swings (in-
. 27 dicating).
vf ag | G, Would you write the word "rope" next to
4 Che ciimbing rops so that we will krow what that is?
25 I Okay .
6 . ilow, drawing your attention to 1962, did
07 i auything happen voncerning that swing?
°8 ‘ A r+3. Lt broke.
v9 G fnd when you say it broke, what do you
50 wean?  #hal aappenea to it?
a1 A, Well, this cimber broke off right there
22 shd thacu tnls wne fell down and tae whole swing fell
~455-
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11

12

13

14

15

16

17

18

26

21

22

23

24

25

27

28

249

30

gyt

dJown (inuicating).

Q. fiow, did you ses the swing after :t
broke?

Al Yes, I did, I scen it when I came home
fruw work.

J- iJsiay the lower half of the paper, would

Jou draw Loe swiuy the way it appesred afrer it broke?

A Jell, this was -- the whole thing fell
down o Cie ground. |

. In the top picture would you put a 1, a
2, anu 2 3 next to the cthree tiasbers and circle the
nulteras?

A Gkuy.

e S0 a2l we can compare those to the lower
picture, would you label thew i, 2, ana 3 agpain keeping
Casi aexl Lo tile same tiwbers?

. This was right here (indicating).

4. You can be seated if jyou like.

Aurv you present wien this swing aet
collapsed?

AL do, I wasn't,

G After you came aowe on the day that the

swhay, set collapsed Jdid you see¢ your son Bob?

A Yes, I did.

G Did youa observe anything unusual about
him?

A, Yes. ide was -- he had been hit ia the
head with a swing and ne was -- he was in the house lay-
ing down.

N Dis you see any si,n of injury on him?

A. Well, I know he Hat a buup on his head,

R Prior to the tiwe that the swing set

-456~
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B
f 1 collupseu, was sob a normal, happy, and healthy ehild?
& 2 AL Yes, he was.
g 3 u. iid he ever complain of headaches before
N 4 Cue swin,, set collapsed?
s 5 Al No,
6 Y. Did ne nave unusual cifficulty in schocl
7 before the swing set collapsed?
8 AL do, he never.
g L. Afcer the swing set collapsed did he ever
s complain of neadaches?
& i AL Yes. Shortly after that he started haviag
12 i heauacaus.,
W3 . Jhen you say shortly after can you give
. 4 us an appronimate period of time?
‘ 5 & I'm not sure, but 1 think it was about two
] 6 5 or three muntis after,
: 7 . Can you tell us how {requently he would
C A '8 have these neadudches?
- 9 A, I really can't remember, but I know he used
20 Lo -- e had Chen quice frequently.
21 2. What effeer would these headaches have on
2 hidia?
a3 A. Well, rthey used tc make him deathly sick
24 and he would eitaer 20 to hils bedroou or go sit in che
25 corner and cry. They used to make him throw up.
26 Q. He would actually vonit because of the
a7 heacacaes?
' 23 A. Yes, he would.
3 Q. after the swing set collapsed did he have
3 any Lrouble at sciaool?
3 EW Yes, W#e noticed his grades started
32 drop dup.
~457-
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b
) 1 4o Did you see¢ any other signs that he was
" 2 paviug trouble doing his school work?
3 A Well, the teachers used to send hin home
4 because ne couldn’t Jdo nis work. He couldn't keep up
[ witihh tae cluss.,
6 Il - ti. Would Kobert atterpt to do homework in
7 your hote?
] &. Yes. The teacners vsed to send him home
9 witll nis work and he usea to sit -- 3it in his bedroon
10 or ou tne table anu he used to sit ond cry becauée he
11 coulda'’c do ic,
12 . Was lobert ever scer by a doctor because
13 of these prupblems?
. ™ fil Yes. As far as I csn remember he was
. 15 always poiuy to the deoctors,
[ 0. Do you remeuber any doctors in particular?
1 1 Tuele wdu a Dr. Pocrold,
',‘ 18 Q. whnt kind of doccor is Dr, Petzold, Lf
: 19 you restidber? .
20 . I can't reweuber ritnt now,
2 Y. Jdas Rob2rt aver prescribed any medication
2z Ly these uccLors?
23 A Yes. Jde was ailways taking medication.
24 U, Jid Che wedication end his headaches?
25 . Jo. Taey widn't seem to help.
26 0. Do you keep beer, wine, and spirits in
27 your aoue, bir. Ybarra?
28 I Yes, [ do.
29 [V Wwas there a poliicy :n your home concern-
30 ing drinkiag vy tne children?
31 A Yes, there was.
32 [V Will you trell us what chat policy was?
-454-
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] .
1 A. Adell, we never did -- well, the only
£ 2 tiwe Lnat caey were allowed to drink was on specia.
i 3 occasions, you know, parties or nolidays.
: 4 Q. How, 1n the casce of Robert, can you re-
5 ¢all «L waat age he was allowed co begin drinking ac
6 [ parties and holldays?
v AW Well, I really doo't remewber, but it
8 was Brouanc Lilteen.
9 d. Now, frow the apz of [ifteen on was there
0 ever o Uine wheu Rebert abstained from aleohol or did he
AL use it concinualiy frow that age oun?
12 A, 1'u sorry. I dide't whderstand the
13 Yuesilol,
, 18 (. From the time tuat fobert was fifceen
15 ard bepan oo Jrink was there ever d period when he simply
16 did not urink at all or did¢ ae drink regularly frou that
v u et
‘ 18 . well, 1 wouid say no. 1 would just say
19 oecasivually,
20 i e Diu Koberc's dripking ever cause yodu any
i cotcera with #he awount tnat he dranx?
2 A Oh, 1'd say in the last two or three years.
3| Q. Aind whal was there about ais drinking that
Gl causeu yuu coucernt?
25 : A wali, I tnought that he was drinking a
% litcle wore tian, you kuow, he should be and then driving.
a2 . Would you observe s.gns in Robert after
2 | ae had been urinking that he was uniyit to drive?
29 AL well, no, not reallyr, but T just knew
30 that ne had vore toan ae should, vou know, and still
31 drivi.
a2 J. Adhat was Robert's wanner toward yourself
-459-
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1

; 1 and your wife as he was prowing up” was he an obedient

47 2 child?
3 A, Yes, he was.

’ 4 Q. was ne respectful ;oward you and Mrs,
5 Ybharra?
6 f. de's always been kind to us,
7 Q. would he pet aloug well with his brothers
8 and sister?
9 A, Yes, ne Jid. e was the oldest one and
10 ae was pencrally in charge of his youager brothers.
11 Y S5id he ever have any trouble getling
12 alony wicn people outsice the family?
33 AL Qutsiue the fouily?
“ i4 Q. In school, for instancel
15 A Only in school thet 1 kunow of.
16 e And whal kind of trouble did he aave
17 there?
; 18 A Well, he couldn t get along with the kida.
18 "N Aderce chere ever times when Robert was .
20 drinikiu, that his acrcitude toward yourself and your wife
21 cnanged or wag he alfecred oy his drinking?
22 A. Only one time thav I Know of.
23 . Jould you tell us about that tioe?
24 A. Well, he came over -- him and his wife
25 ore Cime =-- anud they =-- he wanted to go fishing. It
26 was peteing late in the afteruoon and I knew that he had
27 been arinking and I didn'e -- 1 rried to talk him out of
28 not poing. Thew we gob inte an arguuent. But that's the
29 ouly rirae.
30 L. During that ar. ument dia he continue to
3 show his cusCommry respect towards you or did he not?
32 o, That's tie first time that he's -=
=450-
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3" 1 iie's uever done what 1've told niuw.
; 2 Q. Approximately what was this argumen: over,
i 3 the fisainy trip, 1f you can tell us to the best of your
4 ability?
5 A. 1 really can't rezemter, but it was before
& e got in truuble.
7 Q. Could you tell us the year?
8 A, Wwell, it's '79.
9 o, Ana do you recall the montaf
Ry A, It was right around trout season,
i Q. I'm not a trout tisherman. 5o, pernaps
12 you could pive us an idea of when that ls.
13 A. Okay. In May.
Lo . It would have been when?
15 A In May.
6 G. In May?
7 A Ia tlay.
8 q. Thank you.
19 Did you ever have 3edson to believe that
<0 Robert was using draps?
“ AL Yes. 1 caught him one tine,
2 (. And will you tell us approximately when
i3 that was?
4 A, That waa =-- that was abour three years
% dg0, LOO.
6 Q. Where did you catch him?
<7 A, Well, I was coming down to work and he
8 was polng to work and I seen him parled on the side of
28 rue rodu. I pulled up benind him, [ thought he was
40 broke down or somerhing. When I walked up to the door
2 I seen hiw. he was rolling a ciravecite.
42 Q. id veou confront him at that time about
461~
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S
1 tue clpatetie?
2 A, Yes, I Jid. 1 couk it away from hiam,
3 I threw thew away.
4 S Ue you know what the substance in the
5 ciparcite was?
& A. darijuana.
7 . 5id Bob pive you any explanation for
B8 Wity e was usling ndrijdanal
9 A. Yes. About two days later I confronted
10 nim apein aod oo told me that it used to help. It was
n tne vnlys thing that would help uls neadaches.
12 3. To your kuowled,e did Bob ever attempt
13 to conlt saiciuve?
" 4 A. Yas, bie aid,
5 <. And to tie best of your recellection
6 approniLately wheu was that?
7 B Vi1, about two years ago.
8 3. L. relationship te the time that oob
19 Wds wlleSiud bele in hly, could ycuo give us &n approxi-
20 wate hucd OL witen it was?
« Al 1L can't rewewber, you know, the dates,
2 but LL was aboul two wonihs before.
23 Y. liow did you learn tnat he had attempred
4 Co <Oluult suiciuel
“5 L Well, oue nipght the hospital called us
“ up i the niddle of the night and rold us that they had
27 Caben oiw it aod ae had turncd on the gas in his apart-
<8 WOLE wnd b Cried to cut one ol nns velns in his arm.
29 L Jld you see Lob luler that nighe?
0 AL Yoo, Tne Sneriif s Deputy brougit him
31 frowe
52 . uid tiae hospitai prescribe any course of
~hEa-
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_ e
‘; 1 Lreatment for sob or suggest any acrion that should be
;‘ 2 Laken withh rupard co his sulcilade atlenpt?
’ 3 AL 1'w sorry. L didn't quite hear you.
. 4 Q. pid the hospital ever give any instruc-
5 tion as to what should be done witih seb about his
& sulcide avteupt?
7 A, Yes. He was supposzd to -- the orly
8 reagon that they let him cowe houme ig that we promized
9 then that he was supposed Lo see a psychlatrist the next
10 day.
11 Q. bDid you, in tact, take Bob to dee a
' 12 psychiatrist the next day?
13 A. do, we aldn't.
. 14 g. Did you take him to see & psychlacrist
15 at any later time?
s 16 A, NO.
¥: : 17 (. Wuat happened the vext day after the
«‘ 18 suicide attempt? wWhat dia Bob uc’
l{ , 19 . wail, 1 ;o0 gp aud 1 went to waork in the .
20 worniug., sut in the morning wien he got up he, you know,
21 seemed perfectly normal.
22 Q. Was Bob warried at this time?
B 23 A Yes, he was.
24 VR Do you know about when he was married?
25 AL 1 can't remember the -- 1 can't remember
26 the dJate.
i Q. AL cne time that Bob attempted to commit
28 suicide was ne still living witn his wife?
29 AL Yes, he was.
50 Q. Do you know if they were getting along
@ wetl?
a2 AL Wo. She had lett 1im.
PYATE R
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3

‘ 1 4. Jure you able to observe whether this

« 2 nag any vifect on sob, his wife leaving nim?
3 Al Tust'y why he tried vo commit sulcide.

' a . Do you know 1f ae wade any attempt Lo
5 try tu pel back topether wita his wife?
6 £ Yes ., uae uid,
7 . Adiiat did he ao?
8 A well, he went Lo Ureypon to see about
g peCling ber baea. Toea 1a Lhe process, 1 puess, ae Lot
W gimse bl 4 jub == awotaer jou over Lhere. 3o, thex he
1 came avbe to pet ail his bLelonplngs and then he went
12 back .,
13 L Do you xnow if ne and nis wife ever
“ 14 lived Lopelber agaln as uusopana ano wife?

15 h. AlLter chat L think just ifrom the time

R 16 Crlal ue¢ was oVer Cuere Lo see hen,
17 u. would Chat have ween a month or more?

; !‘ 8 i wo. L thnink it was only two or three
19 days O o wiuk. .
20 . Jid you nee Bol it the year 1979 before
A ais arrest?
22 A, Yes, 1 did.
23 . Was ae still navlng headaches at that
a4 tine?
25 A, fus, he was.
28 Q. and iu 1979 what effects were these nead-
21 acncs havin, on him?
28 AL Jell, 1 think caey were causing -- he
29 was drinkine a loi heavier,
n YOMR. JOLISTOL: Lxcuse me, Your donor.
3 Could we have some wore foundation, please?
32 5Y TUL COUKI': Yes. L. McGuire, lay some
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fouauativi.

¥ MK,

bd kb sleeUIAL:

Y.

Cune LU Lly; e

SQCcral ko,

vdeTiteato?

days.

vecasioan?

P

e
wuzing,
BOoD wWas navilg

A,

Q
Laakbt

i

1y 7% would you ever

&

Zor taat.,

MeGUIRE s Yes, Your Honeor,

il nueanlilal LN CONTINUELD

Waere wao Sob livig, 1a 1979 before he

you hiaow?

Lo auidible respotise.)

Uo you know wiers the wuas living?
{us. ne had an eparcuent of nis own in

dere you andg your wife also living in

Yoo,

duuin you see bob Lo Sacramento?
Yoes, e woulu coie over for supper.
agsproxinately how oftau?

Lwo 6r Chree tiaes a waeek,

wiwll, ot pay-

Ao would ususlly Lo present on thesa

Wwell, vy wilu aud aysell.

Ane va the cccasions of these visits

nave rsason to believe that
fieadacael

Toa,

And waal reason would you have to believae

dell, av uentlouca Co e & couple of

cimes and Ciaen when bo cdweé over sonmtices he didu't

Leed 0w, Su

Le wouldn't stay loap, and ae'd go home.

=4uo~-
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.
A
E 1 R U Lue occasiun of these visits in 1979
- 2 did you cver sce dub driaking?
3 AL dell, he used Lo dirink at supper.
4 [*R wus tails Juring the period that you have
5 iadivated you feil tuat he was drinking too heavily?
8 AL Jeil, wot reall s,
7 Q. Wiiel bob was [rowkag up would he ever
8 work?
. 9 A, Yos. He workeu all tone cime. He worked
10 siuce Le was six or seven years old,
" i waat kind of wore did he do at six or
12 sevent
13 A Well, him ang uls brotners, they used
. 14 Lo po OJL ATOUNU Cue welghvorhood and rake leaves.
15 S 2id sob ever Lave a pager route?
16 Al Yes. i a4 paper route.
i <. uw long, uid ue aave one of chosel?
. 8 AL well, he had taat I Lthinic about iwo 0T
9 tiiree yeal's and toen ails brotier took it over and then -
0 the brotiaer dfter ol
o U, Dic ne wors while he was attending
22 school?
23 Al Yes. They used te work. They used to
a4 do yaru worh after scuool.
25 [k Uiu a time ever come when bBob quit
2 school?
4 A, Yes.
8 Q. An¢ what grade was he in, if you recall?
. A U4, I think the first -- about tne firse,
i second year of aigh scnool.
51 Q. piu he ;0 to work after quitting school?
22 . Aell, he always worked, you know, after
=460
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t 4 scnool and part-tine.
:‘ 2 J. Dld Bob ever play sports in sechool?
’ ) ) 3 A, No. Very little, Lvery time he used
G : R 4 Lo Let out ue’d .ol headaches and couldn't play.
[ J pid Le ever try to pley sports?
6 i Yas, Jde did,
7 J. What gports aid he txy to play?
8 A Well, he tried -- well, he played in
g Little Leapue and taen he played & little bit in higa
10 scnool baseball.
11 . Arter sob qulit school dia ne get a f£all-
12 time jou?
13 i Yes, nz ald.
_.14 PR What was he Jdoing?
15 A. Well, 1f 1 reweaber right he did -~ ae
16 worked out at the faras, de wsed te vork during the
1 LOWALU .l pear &edsol.
, 18 d. via he ever wake any &tteupt to continue
an tE with uis vewacation after he quit scheol full-time? -
20 h. Yes, he Jdid.
21 d. diai Jid e do?
22 AL e went back to night sehool and finlshed.
23 tie got ais credics for bis diploma.
24 J4- Yrior Lo tiae time that bob was fifteen
25 did he vver Qave any problems with truancy?
26 A. Yes, ne ald.
a7 q. vwial were (aose problema?
26 AL well, 1 tuink he used to ¢cur school ope-
29 Cause e Jiun't like == he didae®t like tu go to school,
30 Wds ue ever wipelled or suspended from
3 scuool for misbehaviag?
3z 0. lw.  The p just wswed to send him howe for
AP
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gy o
N 1 aoL being able to co tiue work.
o 2 . Before he was {i1fteen was he ever arrested
: 3 or referreu to a juvenile court bucuase of behavior?
4 A, Ho.
5 G- Jetore ue was fifteen did he ever run
6 dway rLrowm aole over nigne?
’ Yy Yes., [ chink ne van away a cpuple of
8 clies,
, 9 q. Did you ever have any problems with him
10 at hore witn persistent lying er uaking up stories?
H A NO .
12 Q. Do you kuow if ne ever engaged in casual
13 sexual activicies?
" 4 A, Waen?
1 15 Q. Waen he was Iifteen?
. 6 A NoLU that 1 «uow o1,
" W was tnere any problen before he was fif-
:_! 18 teen witi scva or stealing?
s
19 AL wot that I know ui.
20 J. das there any prolleu before he was f1if-
el Ceen witn vanualilsn?
22 a. do. They were never destructive,
23 U, Would ne gbey rules at home when he wasg
24 growiig, up to the agpe of fifteen?
2 A. Yes, he aid.
26 A Would he start fights prior to that age?l
z A. Ro. They never bothered him,
G G aow, belore he waw fifteen were there any
2 problems with repeated drunkedness or substance abuse?
%0 H. 3N
3 L. Mr, Ybarra, have you ever testifiled before
32

in courc?
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iave 17
Yes.
No.

Prior to cominyg here to teatify did you

talk to anyone about this case?

Al
0.
4L
iy,
AL

H4Y ME.

Yes, I did. I talkad te you and Mr, ~--
Mr, Herriug?

Mr. Herring,

Did we tell you what to say here?

You told me to tell the truth.

McCULRE: Your Honmor, [ would request

tnat tnis be marked as Defeuse Exhibit M 1f 1 might ask

to do taal.
oY THE
BY UK.
Cime.
8% Tak
JY ME.

BY Tk

COURT : The Clerk will mark the Exhibit.
AcGUIRE: And we would offer it at this
COURT : Alright. HMr. Johnsten?

JUNSTOW « No objection, Your Honor.
COURT : Defense Exhibit M is admitted

wichout objeccion.

3Y MR,
Honor.
BY THE

Jonnscon?
BY LR,

Just a sccond.

BY k.

MeGUIRE : No ctrer questions, Your
CUURT : Crogs-Framination, Mr.
JOHNSTON : Thank. you, Your Honor.

That's Exnibit M and is admitted?

MeGUIRE : Yes.

CROSs-EsAMLATION

BY i, Juido O :

Mr. Ybarra, 1 would like to go back to

—hHG-
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: 1979. You said tnat during that year your son wae liv-

q 2 ing iv Sacramente In an apartment. Now, 18 ¢hat where
3 he lived tihe entire year of 15797

. 4 A. Ho .
g - wiere else did he live during that year?
6 A Well, he idived witn us for a while.
7 g Wwnen would this have been?
8 A, Well, it was before he got marriec.,
9 W3- So, did he pget uarried in 19797
10 AL [ really -- I rcally don't remember,
1 Q. That's alright.
12 tr. Ybarra, I Jo aot mean to embarrass
13 you but has any menber of your family ever been ccufined
14 to a wental Lustictution?
' 15 AL dot to iy knowledge,
14 You eau ~- b, i'n sorry. Meumbers of
,:' : . 17 wy Fawily?
' 18 <- Yes.
‘ 19 AL HNo, .
P Wi Frior to Septeaber 9, 1979, when was the
21 last Lime chait you aad seen your soa?
22 &, [ believe that wa3s i1bout two, or sbout a
23 week or tvo before he gpot arrested.
24 e Aud where was that ac?
25 A That was in Wise River.
26 N Auod wilat state 1s taat la?
27 I Montana.
28 s 30 that visit would bave been early
29 Scptenber 1Y797?
30 Lxactly, yus, 1 believe.
31 , wow wuch tioe did you spend with your
32 soa?
=470~
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= 7 A, Well, we were there a day and a half 1
vy o talnk.
3 [V Could you describe 10w he acted or that
a occasion, on that one and a nali day period, please?
5 A Well, he was -- well, he was happy to
[ sve us and we had supper with him and stayed the unight.
7 Auu we just -- well, we talked and visited.
8 Q. he appeared norual to you?
9 A, Yes, Lhe did.
10 . Juen was the first rvime after Seprember
1 the <yCto, 1979, that you heard ‘rom your son?
12 . The day -- yes, tne day that he was
13 arrescoed,
) 14 VR And how did pe et in touch with you?
15 AL gy telephone,
15 q. And Jdid you perscnzlly talk to him?
17 f. Yes, 1 diu.
18 " What did he say oL that cime?
o 19 A iell, ne was very upset and he told me
20 he iad been arrested and he was charged with wurdex.
21 . Anything else?
22 I Just that he hauar't done it, that he was
3 . 23 innocent.
24 d. Did he ask for ony help at that time?
25 A. Yes, he did.
26 Q. iow did he ask for thac?
27 A. Well, he wanted us Lo come up and help
I 28 biiie,
29 qQ. Did vyou core to Hly?
30 EW Yes.,
31 Q. You came at thuat riwe?
32 AL Well, no, not a: that time. We were
=475~
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ra:

22

&3

§

e .

there 1 think it was about a week after.

Y. #r. Ybarra, have you ever seen your 8on
drunk?

A, dc, 1 have never seea him arunk.,

9 You mentiousd earlicr that he drank quite

i
4 bit tne last couple of years. Lid he drive when he was
drinkia,?

A well, that's why 1 sald that I thought rtoo
wuch because I Jidu't want him drivin:.

Q. Bid he ever have any iccidents when he
was drioking and Jdriviap?

A dot that I know ot

Q. Do you know if he was ever clted by an
officer for driunkiny while drivim?

A Ho.

Jd. Mr. Ybarra, as yout son grew did you teach
hiw the uifference berveen right and wrong?

AL Yes. T've always -- we tadght it to all
pur family.

. Did sour son ever L:ave any problem under-
standin; the differeuce berween ra.ushl ana wrong?

AL No .

3. Jid he seew to live his life in accordance
with what was right and opposed to what was wrong?

A, I'w sorry. I don't quite understand that.

Q. IHiu he seem to do what was right rather
than what was wrong®

A Ho. e always -- be always did wha: he

was supposed Lo uo.
J. ir. Ybarra, you mentlioned that your son
Lad Seen Some Uoctors at oue time abcut the headachas and

had also Laken bedicationd
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“agatie” e

AL Yes.

Q. das he cver hospltalized? Was he ever

placed iu the ospital for the problen?

A, Yes, Le was.

J. dhen would chat nave been?

G Well, tiat's wien bhe was golng 6 graumar
Scuvs .

'R How long was ke ir the hospital?

£ well, he was in therce two different ctines

Lhdae I ocan cemcubor.

Q. and how loag?

A. well, he was in there once and they did
Then the next ciwme they did -- they

a spiual tap on alom,

Giu e of chose -- 1 don't know what you zall lr. It's

ou Lhe neaw, the oeedles ==

4. A RECT
A An UG yes,
0. Those would have bot been pretty short

hospital visivs, wereu't they?

A, Yes, Luey were.

). Adas he ever in a psychiatric or merntal
ward ol a hospical?

A, wo.

(. Jow, you mentioned a Dr, Petzold and I
suppose Chere were probably sowme other doctoxs. Did Dr.

Pertzold or any other doctor ever decermine that he wase

insane?

I Insane?

Y. Yes.,

i o, uot te ay knowledge.

SY b, JUaANSTOR: Ho further questions, Your
douor,

-473-
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> f—
’ 1 3Y THE COURT: kedirecr, “Mr. McGuire?
p 2 3Y hi, MeGUIRE: Thant. vyoi, Your Honor.
3
4 Rl RICT EXAMINATION
5
3Y MK. HMcGUIRE:
6 i
7 0. Mr. Yvarra, directing your accention
8 to Mr. Joinnston's yuestion as tu whetier any ﬁember of
9 your family unas ever beed confined tc a mental lnstltu-
i0 rion, you tried ro answer that truthfully and to the best
11 of your ability, didn't yout
12 A. ves, I did.
13 J. 1 uo ool mean Lo euburrags you by this
L, 19 but do you know where Lakes Crossing for the Mentally
15 pisordervsd Jffenver ist
i 16 A Gn, 1'w sorry, yes. He was -» he was
17 in tuevu.
i 18 ‘ . 4ill you tell us waere Lakes Crossing
‘ 19 | For toe Deutatly pisordered Offenaer 18?
20 . In heno,
21 . Ane nave you eve: visited therel?
22 I Yes, I have.
23 [ Who were you visiting there?
2 L. iy sou.
25 i, Will you tell uas when you visited him?
26 A, 1 aou't know the ways, bub they were --
a7 wi seen hiu I tniok four to five tires.
28 L. and do you know that it is a wental
2 institution?
30 a. Tes.
31 Q. Pi¢ you and your fanily and Robert have
32 a close family relatiouship?
A -

AA0485
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) 1 Al Yes. wWe always have had.
R 2 g, And when he was away from home and would
3 gsee you allel d period was he gunerally happy to sze you
4 and your wirfe? . &Y
5 A Yes, e was. ~
6 y. And when ne was away from home would he
? stay Lin toucn with you and let you know where he was?
8 A. Yes. ile has always either wrote us or
4 telepuoneu,
1 Y. Did he ever have emctional outbursts
" or teuper rantruims whea he was younerf
12 AL No.
13 Q. pid you ever observe other outbursts of
LM temper or ahxliety in his tater years?
‘ i5 b lio. I'd say just the last couple years.
. 15 BY MK. McGUIRE: tio further questions, Your
: 17 onor.
8 LY Uk COURT: Recross?
19 gY cilt, JOAMSTON: Ho rurther gquestions, Your .
20 donor.
2 SY THE COURT: Mr. Ytarra will be called
2 later in tne case at some additicnal time or is he to
24 be released at this time?
2 BY M, JuRRING: Can we approach the Bench,
25 Your tlonor?
26 BY Tuk COULKRT: Certainly,
27
| (Unereupon counsel approached the Sench and
28 a brief discussion was had.)
29
30 LY Tals CUOURT: We carmo” release you from
3t this case yet. You may be recalled at some later time
32 durin, Uie case. ve can only release you at this time
~4ih-
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1 subject to recall. So, you should be available to be re-
;J 2 called ar a later point in the case if that should occcur,
; 3 1f one of the parties wants to call you, which means that
P 4 yoa canuot stay in the Courtroom and near the evidence but
5 you should be avallable sowewhere within resaching distance
6 aere in the coumunity or in the Courtnouse, Thank you very
7 mueh,
8 BY Mi. YSARRA: Alright.
9
" (Whereupon tne witness left the Courtroom.)
1" BY lak COURT: We have pone approxima:ely an
12 nour. So, let's take our worning recess.
13 Remember during this recess, ladies and
" 14 gentlewen, Chat you are not £o converse among yourselves
15 or with anyone else on any subjact relating to tnls case
16 concerulag any person invelved in rals case; 1t 13 your
17 Jduty Lo not read, walein, or listen to any report of or
_k 18 courkentary conceruing the case and concerning any person
a 19 in tuis case, includine without fimitation the media, .
20 yadiv, newspaper, and celevision, should there be such
21 coverade; and do not forw or exprecss any opinion in this
2 case until it is Finally submitted to you.
23 We will be in recess for about ted minutes.
24
25 (Whereupon at the hour of 10:5% a.m. Court
26 recuessee La the above watter.)
27
28
29
30
31
32
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) 1 {Whereupon Coart reconvened at the hour of
11:30 a.m. in the above uwatter.)

2
3
4 Y TUL COURT: Let the record reflect that
5 Mr. Ybharra is present with his counsel; the District
& Attorney is peescut; the Jurors are in the box and the
7 Alternate. Ceutlemen, will you ayree that they are there?
8 81 ik, JOMUSTON: The State would so stipulate,
9 BY ik, McGUIRL: They are all there.
10 3Y wnl COURT: Do we have another witnesa to
1 call?
12 3Y MR. MeGUIRE: Yes, Your Honor. wWe will
13 call liike Yharra.
14 $Y TuE COURT: Okay. The Clerk will swear

‘ 15 the wltness, aud the wituess will take the stand.
16 Please raise your rigat hand.
17

. 8 (WLTWES: SWORN)
19

Wi, MLCHARL ALLel YBARRA
20
21 niviay been rirst uniy sworn to testify to the truch, the
22 waole trutih, anu noching but the truth, testified on his
23 vdth as rollows:
24
a5 DIALCT EAAMIIATION
- BY rle. sebuile:
27
58 Jd. 4ill you scate jour full name, plzase?
29 A Micnael Allen Yharra,
30 Q. Wnere do you live, Hr. Ybarra?
1 AL In Grantswille, Utah, right now.
az " viat ks your occupotion?
-uil=
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1 A, Dianond driller.
2 Q. Jow old are you, Mr. Ybarra?
4‘2 3 A, Twency-two,
;f." 4 Q. po you have any brothers and sisters?
B 5 A, Yes, 1 do.
6 . I1s one of them Robert Ybarra?
' 7 AL Yes, he is.
8 Q. Do you see Robert in the Courtroon here
9 today?
10 A Yes, 1 do.
1 <. Will you describe him and point him out
12 for us?
13 A. Mle's got black hair, wmaroon pants. bedroom
} W 18 slippers, and sitting ripght nexc tuv you.
o 15 Q. To my right?
16 Al Pardon?
: ‘ v Q. Ls be sivting te my right?
3::. - 18 A, Yes,
: 19 BY 'TdE COUR!: The reccrd will reflect the
20 wituess has icentified the Defendanc in open Cour:.
. 2 B5Y MR. McGUIRE: Thank you.
”z 22
]
t 23 DLRECT EXAMINATION CONTINUED
5 24
£ " BY MK. McGUIKE:
26 Qe pid you and Robert grow up together?
E 2r A. Yes, we did.
‘ 28 Q. Uutil what age were you living together
* 28 in che saue anome?
: 30 A. 1 was probably about alneteen at the
31 time, eighiteen or niueteen.
' a G. now cla would you have been in 1962, Mike?
-474-
.
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1 A. Four.
2 Q. Do you recall anything in 1962 concerning
- 3 a swing set and Robert?
‘,v 4 A. o, I don't, just wvaguely.
‘ 5 Q. When you and Robert were growing up do
Q & you reuember his ever having headaches?
? A. Yes, 1 do.
8 q. And how old would Robert have been when
_ ' ] youa had your earliest memory of uls having headaches?
10 A. I would say about sixteen.
1 Q. Were you ever with him when he would have
2 these neadaches?
L . ‘ 13 A, Yea.
! " 14 g. Would you tell us whac effect they had on
i 15 hia?
! 16 A. ile seemed to be in extreme pain. He
b 17 couldn't do anytidng., He was just kind of out of it in
18 all the pain that he had,
13 Q. ‘Jhat was there tna: indicated that he was B
; 20 in extreme paint
21 A. On, he'd hold his hands to his head; He'd
22 cTy.
23 d. iow long woulu these eplsodes go on?
24 A, L don't understand the question.
25 Q- In other words, from the time he'd get a
26 headache how leng would it last aporoximately?
."‘ 27 A Oh, I'd say about an hour.
_ " 28 Q. Did Bob ever take an interest in sports?
29 Al Yeg, he did.
30 g. pid e ever play 1a sports?
; o A. ot very often.
. 3 Q. Wny was that?
) 479~
;




Case 3:00-cv-00233-GMN-VPC Document 121-2777459 Filed 06/23/05 Page 220 af 299
b= o .
ﬁ y A, se'd get out and starc playing and he'd
_;' 2 come dowil witn & headache, wnetiher it was from the sun or
t 3 running around.
3 ’- 4 Q. What sort of sports would he participate
5 in, Hike?
6 A. Well, we was always playing kickball and
7 softball and baseball, badminton.
8 q. who mwoved out of tre house first, you orx
9 Robexc?
, 10 A, Roberc.
1 Q. I believe you have indicated that at that
L 12 time you were about eighteen QT nineteent?
' 13 A, Yes.
w M Q. llow wuch older than you was Robert?
) 15 A. Apain?
. 16 i}, tow much older than you is your brother
‘ 17 Robert?
18 A. §ix years, I do believe,
18 q. After ne moved out of the house would
‘ 20 you see mucn of nim?
}~ 2 A, No, just maybe oace & week,
%; 22 q. When did you last see Robert before he
ﬁ? 23 was arrested?
g‘ 24 A, It was over Labor Day weekend and I think
f;r 24 in Malca, Montcana,
:, 26 Q. Do you know if sob continued to have head-
: // 27 aches through the year 19797
26 A, Yes. 1'uw sure he did.
?L 2 Q. And now do you kncw that?
30 A. Well, because L've seen him off and on
{‘ ey and he was still complaining tnat he was atill petting
§ 32 these headaches. They were still holding im back
k “480~-
.
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e Lo
1 on thiugs.
2 Q. po you recall if he bad a headache the
3 last time you saw him in Malta, Montana?
. 4 A. Yes, he did, a very severe one.
5 q. what did you observe that indicated &t
f  . : & that time that he had a headache?
7 A, 1 came home frow wcrk off shift and he
g & was laying on the couch, eyes closed, and I tried to
| talk to nim, and he just wanted te be left alone and just
0 wanted Lo lle Coere.
B y. Prior to this Labor Day get-together how
1 long had 1t been since you had deen your brother?
: ' W3 A I'w not sure.
. e Q. Can you glve us your best escimate?
;
1 A Probably about & ywar.
féf e Q Were you normally a close and tighe
-‘ " family?
e A. Yes, we were,
i - ® qQ. Wag he normally slad to see you when he
é"’ l @ hadn't seen you for a period of tinel
. 2 A, Yea, of course, )
a2 Q. pid you nmormally hive a lot to Celk about
%?‘ 43 witn aiw?
?; 24 A. Yes,
;f 5 Q. On those oecasions in Malta was he willing
;. “6 to taik to you? Was he eager to talk to you about what
- y =7 had been goiug on that year?
B A. Not really too eager.
8 Q. Ang why waa that?
0 A, I gueas he nad been having a few bad
: 2 episodes and he really didn't want to talk about them.
H 22 Q. Mike have you c¢ver been a witness before
B -4%i-
N
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in a casel?

A. No, 1 haven't.

Q. jefore testifying here have you talked
to anybody about this casel

A. Yes.

Q. Who have you talked with?

Al Quite a few people == you, the Diatrict
Attorney.

Q. lave you taiked to Mr. Herring?

A. Yes.

y. Have we advised you what to Bsay in this
case?

AL wWo. Just to tell the truth of everything.

BY MR, MeGUIRE: 1 have no other quastlons.

3Y TiE COURT: Cross-Examination?

Y MR, JOHNSTON: Thank you, Your Honer.

BY MR, JOHaSTON:

d.

were a few bad eplsodes which ycur brother did not want

to taik about.

¢id you mean by bad eplsodes?

A
.
episoued and I

A

was bothering aim and 1 questioned him and I ‘ust let

it go at that.
it

the last year?

CROSS-EXAMINATION

Mike, a minute ago you mentionad there
wWnat were you telking about there? What
We never did discuss them.

Did Le just say I've had some bhad

don't want to talk about icl

To that effect. 1 could tell something

1 didn't really want TO pTry.

Were you aware he had gotten warried in

Ll
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1 A, Yes.
2 Q. Were you aware that he was separated irom
. 3 his wife in the last year?
P‘ ' 4 A, 1 heard but I wasn't really aware thar it
) wa3 a fact.
[ Q. When you saw hiw iast, and when 1 say last
- 7 I an referring to before the date of his arrest, when you
- . & saw him last that Labor Day weekend what was he like?
9 A, Quiet.
10 Q. Quiet?
1 A. Yes.
' 12 Q. Jde did not talk at all?
¢ 13 A Yeah. lle talked about old times snd what
. 14 I had been doing, how my job was doing.
i 18 4. pid you drink at all?
...»} 16 A. Fishing and huntiog.
f: ‘ 17 Q. Excuse ne?
18 A, Oh, yes. 4
;i 19 G. Wnat did you drink? .
20 A, deer.
21 id. How tauch?
*ﬁ 22 A. That's hard to say, 1 think probably a
f' ‘ . 23 couple of six packs a night.
% 24 ' iach of you?
‘“ 25 A, Yes. I would anave to say so,
26 Q. Lach wember of the family drank a couple
K 27 of six packs?
: 28 A. Yes -- well, at the time my mother and
29 father cawe up and then they left, Then Robert came up
30 and Lc was ne ance him ane my otner brother who was living
31 about three blocks away. So, it was mostly just me and
32 Kobert and my other brotner came up and visited for a while,
-483-
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1 Our family on occaslons had get-togethers.
2 We would sit dJown and driuk and discuss old times.
:‘_“" 3 Q. Robert wasn't there when your parants
: ,‘ 4 were Lhere?
5 A. Hot up in Malta.
6 {. low long were you and he together inm
7 lMalca?
8 A, About a week.
g q. And he was quiet the whole time?
10 A, Pretty wmuch, yes. He wasn't really out-
11 [+ poiug like e used to be.
g 12 . Jid you ever get drunk during thac tiuwe
¥ ‘ 13 he was up there with you?
w‘ . 14 A, Yes, V
i ‘ 15 Qe dow drunk did he get?
. . 16 A. dot falliuy down drunk | Feeling good
: ' 17 arauk.
n"- 18 Q. well, what is a good drunk?
$ 7 19 A. 1 don't know.
’ 20 q. iiow functional 1s he when he 1s drinking
e heavy? Can ne drive a vehicle?
22 A, fes,
23 3. Can he dress himsel f?
24 AL Yes.
25 Q Undress nimselrf
26 AL Yes.
/ g a7 Q. Feed himself?
! 26 A Yes.
29 Q. Cook food?
30 A, Tes,
, 3 q. Purchase things at the grocery store?
. 32 A. fes.
o -484~
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1 Q. Does he seem to Know pretty much what
2 he is doing?
‘ , 3 : A. At tiues,
' ) q Q. Then there are tlmes when he does not
‘.,": ) know what he is doing when he drinks?
2 A, fes.
. 7 Q. On, let's talk about those. When have
ap ) 3 yoa seen Lim when he does not know what he is doing as
g a resulc of drinking?
10 A, Oh, back lan Sacramento a few times,
1 q. Jell, let's go to Malra. We are talking
& i 12 about iMalca, Montana, right now, Okay?
% 13 A. Okay.
“ 14 Q. Go ahead.
' 15 A, Well, we went out one night and we came
16 back home. ¢ wanted to go out apuin. 1 didn't. I had
‘ 7 to get up and go to work the next morning. He just seemed
8 to get all confused and --
9 q. How was he confused? .
20 A. Well, he dign't knoe if, you know, he wanted
2 to go back our or stay. le didn't know if he wanted to
h 2z go back out or stay back or he didn't know what he wanted
T. : 23 to do really.
‘ 2 Q. Did he go back cut?
\ 2 A I'm not sure. [ believe that he went in
. 2 and went to bed,
‘,/ 2 J, So you really do nct know what he d1d?
" 28 A, I'w nof sure, no.
¢ 2 3. sow did ne show thet he was confused?
30 I am not really clear about that, Mike,
3 A. e wanted to go but he wanted -- he didn't
v B 32 want to go by himself.
’ =485
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1 q. Didn't he really want you to go with him?
2 A. Yes.
3 d. and that means he was confused?
4 A, Well, to me it would be.
5 qQ. Why?
) A, Becsuse it just wasn't like him, You know,
:; 7 if I saild I didn't want to go, [ have to get up and work
‘-” 8 in the morniug, it would be like him to say okay. Fine.
;i: 9 Let's call it a ulgat.
. 10 Q. You mentioned that you had an interview
: 11 with Mr. Herring and Mr. McGuire?
12 A. Yes.
K 13 . That would nave been last night?
. 14 A Yes.
. 15 Q. And your entire tandly would have been tor-
E: 16 petier at the time of that interview and sat in oa it
17 together?
8 & Yes.
9 . S0, you were not interviewed individually?
‘ 20 A. do, we werea't.
& 2 Q. So, as you were interviewed you discussed
3 a2 all vf tne things that you are talking about today as a
X 23 group?
2 | A. We didn't discues everything that we were
: 25 talking about, no.
. 8 Q. Most of 1t?
; a A. sriefly, yes.
l' 28 Q. Now, you said you had occasions &lso to
25 meet before thils Court today?
86 Al Yes.
# q. pnd how was that interview conducted?
¥ Al The same way.
-480-
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L .
B 1 Q- Ail of the family sitting in one room
:'; 2 together?
1 3 A Her,
‘ r. ‘ 4 ¢. Okay.
5 A, Separate.
6 Q. Oh, each one of you were interviewed
7 inaiviuually?
8 AL Yes.
9 Q. pidn't your brotner play Little League
10 baseball?
. 1" AL Yes, ne did, for a few years. 1 uan
o ' 12 vaguely remember him playing for a few years, I'n not
‘ ' 13 sure when or how come he guit or anything.
W 8 3Y k. JOHHSTON: No furthaer questiona at
. 15 this time, Your Hhonor.
16 BY THL COURT: Redivect, Mr, McGuire?
” #Y MR, McGUIRE: Thank you, Your Homor.
18
19 REDIRECT EXAMINATION
: 20
BY MR. McGUIRE:
S 21
‘ 22 Q. Mike you have indicated that there were
. 23 ] some rimes ip Sacramento when Bob had been drinkiag and
‘;:. 24 i did Lot scew Lo know what he was doing. Would you tell
m 25 us about those?
. 26 A Well, on one cccasion -- this is just
7 7 2 nearsay, I wasu't there,
28 BY MR. JOdNSTORN: 1 obiect then, Your domor.
29 BY THE COURT: Sustained.
0 emeaa
N -
32 | e
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? 1 REDIRECT EXAMINATION_ CONTINUED
ﬁ} 2
5 BY MR, McGUIRE:
B 3
i » 4 Q. Would you tell us about any occaslons
5 wnich you have personal knowledge or recollection of7
3 A, There weren't any that 1 was therxe,
7 G. Mike, during the interview last night
8 did Mr. derring or any wmember of your family suggest or
8 infer how you should testify here :n Court today?
10 A, Yes, sir. All he sald was thatr we ahould
Al come up and tell the truth,
12 G. Wow, we were all together in my office
_ 13 last nignt; werean't we?
' W h. All of us for & while and then wy other
‘ 15 brotuer stepped in when he WERT into town,
4. i6 Q. We did not ask any of you to wait out in
) i the car, Mr. Herring and 1; did wel
18 A do, we dida't. ['n sure that would nave
; 19 been uncoufortable. .
f- 20 Q. Was 1t rather cold last night?
ﬁ. 21 A, Yes, 1t was.,
%i r 2 BY MR. MceGUIRE: 1 have no other questions.
23 BY TiE COURT: Recrous?
; 24 BY MK. JOHWSTON: 4o questions, Your Honor,
;i 25 BY THE COUKT: Will tne witness be recalled
2. 26 posaibly later in the case?
! 7 27 BY MR, JOHNSTON: Passibly, Your Honor.
28 BY THL COURT: Alright. Mr, Ybarra, we
l 2 cannot excuse you from the case ar this time. Wa can
o only ask you to step down and be available to be recalled
3 at some later point in the case. wWe will let you know
L = whenever that will be.
) -484-
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)
1 You will not be eble to be present in the
2 Courtroom and, of course, the rule of exclusion hes been
3 invoked, I aw sure your counael hau advised you not to
. 4 discuss this case with anyone otner than counsel.
5 BY MR, Y3ARRA: I am free to go back to my
& job then?
7 BY Tuk COURT: Well, vou should be available
;J o 8 if soweone is going to recall you.
¢ B3Y MK. YSARRA: I will be available to come
w0 pack then,
i BY THE COURT: How far ‘rom here?
A @ BY K. YBAKRA: Probazblyv about six hours.
ﬁ‘ 13 BY Tul: COURT: Is this agreeable that he can
L rerurt to Lis work?
" 8 BY lik. JOANSTON: That's fine, Your Honor,
16 BY Tuk COUKT: And to be called back within
: v 8ix hours. That's fine. Apparentlr you can do that then.
'ﬂi e Thank you very muach, Mr. Ybarra,
: 19 .
(Wnereupon the witnesa was excused from the
20 Courtroom subject to recall.)
i 21
i 22 b? Ttk CUUKT: nave we another witness avail-
,, ) ] 23 able?
§ 24 3Y iR. McGUIRE: We do, Your Honor.
? 25 BY THE COULRT: Winy won': we call the next
? 26 wicness?
¢ . 27 5Y MK. McGULRE: We will call Mark Ybsrra.
: ‘ 28 BY ThE COURT: Please come forward and be
§, 29 sworn by the Clerk and ctake the staad,
N[ eee--
“ M) seen-
20 aee--
B -489-
R}




	1981.06.11 Jury Trial Vol 2
	Index for Appendix.pdf



