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v
. £ Un the job site.
; . 4. Ju you know approxinately what Ciume you
3 Woukd uave sacu hin? l
' A Iv was spproximately 17:33, }
" “. And hww was he acting that day? |
G A Different, We werw all kind of shook l
r sp over what happened. e Scoukild Lerveus,
" ¥ M JUAHSTUL: tio furcher questions, Your ;
g T Telo] o i
0 b% Tid, GJURT: Lross-bxamination, Hr. MeGuirel
1 sy ML Mewulites Thans you, Your ionor.
1 E
- CHUSS~E san LA TION
14
" VX G T by 4 TR
15
1
1o | I David, have you ever been dround young

: LafoT¢ ia Lherr nitd or early twentios who have

17 ettt

expressed dlesatisfaction with not jetting taid or with

1t

. 14 Cue amuunt of 8ex they were having? )
20 i Yo,
21 da Las Chat wver causded you concern thal
2z 1AGivida2his Ll et these sgptemcuts might atcack your
2 wiie?
e Fren L.
25 | . Aut there was souething about deb, when
26 Le maue Chuee vemarss, chet caused you conceru; is chat
2i correct?
2t A, Yes,
2% v fhat waga't normal, was it? That wasn't
30 your nortal reaction to remarks like tpat, was ic?
31 A, Ho.
s U Yas there sometuin, about him that was

-V
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- 1 sbLOTEEl O OuG Witn D Tiade Taal staCewent that caused
B 2 g conceral
3 i Tes,
4 [ 1 suv.
5 Qe I've bhaowa bl to Lo a little stratge
B GT Eloww.
7 . GO, LW leahy FRALS have you known sob?
3 . wealy=Live,
9 . Yira al'e n.is oousli, dnve you and hd ever
1 Plveus clane to ether?
ii rardon?
12 ‘e dve Juu did e ever lived together?
13 . fed. ae bived la sacraasuto, California,
Lo e b Lived ia houia, Galicoraia,
15 N duw LA 2part is Chat?
15 IS Shavity, Sore, wiles.
17 . WO U eul, Wwould voua see each other each
‘ 13 sedrd
. 14 Fee Jaite a oib, ot Tamily gathurlogs, all E
20 cue holluewys, prduwation parvties, vrandfather's birchdays, |
21 Fa L,
an ‘. Uid noL ever suven Jdifferent to you from
23 Gruer gpeogle as you wers rowlog o)l
24 “. wagll wi wdad younger I didn't pay a let of
2:;1 attentica Co Luliops like vuat. So, I couldn't really say.
26 N dar 48 you sot older Jdid you ever fael
ar Lfial L0b Wis BCEdnnt of unlferenl thdu other peoplel
28 . An we o0 oldsr, jes.
2y . And about what a,. <14 you first notice :
30 ais Jiliclelitiesuy?
3 A, Up tu our alck achool years.

4 da Gid oat seen welrd?

!
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.
5. I tnou, ht s,
i Wuuid you sS4y he ways playing with a full
Seoud
io.
. Jow, sou Lau seea sob for about three or

ZOUT wegs alle thooly belore septeaber Zétn, hada't you?
iy Tus,
dad gou ever seca his drink before the

e

Lipat ol Lhe Zoti?

by LS.

ddd you ever secn Nio when he wasn't drinke
Lt

s HOU asrs.

. ble ae arink every day?

I aave deea abla Lo California vhen we

.
wilQi T Gldlaslicg.

Sul aels Lo Hly was e drinking every day?

i Yesg.
- AfLel worn you would see hia drioking abouc

4 gia-pdct a4 &y, wouldu't you, frow tne time that you eaw
A Lpepoostleatel ;, yes.  Je would buy buer and
pul L il e Little cogler anu talke Lb tou work &aud have a

Lueel ou Lhe way Lota fron, wori..

: Adu, be Lact, by abour 7:30 in the eveniny

.
de Woudid tave usuzally dranie 8 six-pack, woulsu't he?

A Yuea.

And tnea ae'd 0o off by Lluself, wouldn'c

[
A lax,
Guo, you do not xuocw how nuch more he had

VGl Ll kiR LaLer o L thw eveoiag, J4id you?

437~
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_—
.
i
:
1 ria Gy, Y odian'e.
2 . Lo Jack, sob wualu leave work a liccle
3 ecarly S0 o couad aLart driaking, wouldu't he?
4l AL Ge WOLLY 1L GEL early soweCiaes. It was
5 By wbCislCin Wileh e Wenl aone.
e; o sub e wousld et stuartec on his driuking
7 Ou tawse vecasiona, wouian't L?
[ i RCT N
. g e B LTRSS TuLl DUHOY, we would appre-
10 cidte sure JoundaCion as to all of tids.
1 oY b, NeGUIRL: Weil, Your nwwor, [ Lelieve
12 Liaal we haov Clal we are tadkiuy aboul taree ot four days
' 13 VELOL VO mepledbuol woli L $ay, LeVaeus, When dic. Glenn
14 dud w0l wWelos WwOLali.,, LUguliuer. ’
15 BY Tuatb CILuT: sairine.
16
7 U Lade Lailen CulTLIGED
18
S UL Newb Dl
19 ¢
20 1 . sid ool wvel scer dustable te you, like
23] GG Ll By LU ELy st d
22 e Yo,
23 i You iwdlcatued you wvere a Jlsmond driller.
24 13 (et ainl ol flaldrdueus wornl
25 AL I woule way it's very nazardous,
26 | R DU pedpeu wvel Jel cul urf aurt oa the job?
27 H fet, L nave add dite a4 feow pguys huart.
28 {ou Vere present whoel 50D wee direated,
; 29 weret' T you?
‘ 302 . Yeuw, L was.
|
* 31 . D1 you ue fae otfivers approach alm to
‘ 32 wTtest ald?
' =Jcn-

B bR ML R IR e e Ciorl o cab o
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; e .
i
‘ i a. Yea, 1 did.
zﬁ W Were tuey araad?
3 AL On, yes.
4 R wow any officers wera there?
5‘ A Two with hic, aud the Sheriff aeld up in
SEE Cau Lruck.
7& N5 And rae two that approached bob, were thay
4 eV cafiylidy pdus, SHOTpuus?  were ultiler of the guas
9 ever poloced ol s0ul
t0 A, Yes., ‘Tuey waue nim lay down in the dirg
B aLi put the Lul Lo The back or ald nead.
12 b G Jheo you say “the uack ul hle aead,” how
13 E fir was Lie berrel frol nls nead?
Ii
14l AL Approutiately five to alx loches.
5 i, It waa puinting at aiwd
16 v A Tes.
I?é‘ Y M, Mol IR I have no otaer guestioons,
i
! 18 I] Toar Liouor.
K 19 8¢ 1ie COURT: dedirect, r. Johuatoo?
20 S Ma. JOonolian: Yus, Your ilouor.
21
22 REDILCT £l InATI0N
23 |
o1 ni. JGanSTua;
24
25 G Mr. Uleiti, you 34ld Lust he appearsd strange
26 at timwes in your algh school yedIs aus was si80 welrd.
@7 Could you ghvu a8 soue vetalls about chatt  Mhy did you w
28 tudng e wis welrd? :
29 Al Oa o cecasion av a [ewily pet-copether
ﬂDii Ciere wWds a4 Lot ©f oaunts amd ancleyr Chere, and 1'd awen |
|
314 Lob uo Li 4 Cew Litws, he woulu couu i1 and when he cate
:12;i inco Cihw rooh wod we'd Le ca the otiwer alde of tha room he
=o'l
|
' J




Case 3:00-cv-00233-GMN-VPC Document 123-2777443 Filed 06/23/05 Page 169 of 454

]

S e

woula saile At ws aud iLlte nis aaad in the alr end chrow

ay tae Lrueper la Iroub oI everyone.

IR roow Jiu ne Jo chat?

A Cludicating.)

[ g e Cdiw LDLO Luu rootd he would do that?
A fos,

. Anyehiluyg else that was welrd about his

conuuet Li: algh scnovt yeurst

Al ies.  whe Chwe e was over at che house.
1 Choug,at iC was kloe ol strane. We nad an electrical
Yeace about waist al.l and ne was on the stde of the aill
G wUb LOUR & deWtlall Twa end cried to juwp and landed

1o Tow widdas 6o LE.

. e was Eryiug to juwp & fence and landed
aun 1r?

A {40 wuditle rusponse.)

. Anyeiily else chat mwade you Chink he wae
welru?

A Tuere wds ocier caings but I can'c remamber
[SRERN AN

3. Aduch yuud were Lo wly and you eaid he would

DTOLILLY AFiak 8 &SLx-pack by about 7130 iu the evenlny
AL Caeid wl weusd g6 0L tu be aloue, you Jidu’c spand the
rest of wac svenlag witiv hial

iy No. Uowwtises alter work wheun he dropped
fiu vil S0ieelitwd He would cowe back for a4 while and wa'd
visict,

$a 30, yud wouldu't wonow LI he wae drinking
Or L1 ae Jusl went huwe O wuenl o beu?

A, No, 1 don't hnow what was going on.

J. Youa sald tuay he appeared unstable to youw,

Lint ne Ll hi suap, what wade you ELhink that?

=AY
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21

22

23

a5

28

27

28

24

30

31

32

Al e was kind of aa ed, ¥ persow.
. wow diu you see that cexhibiced? Did he

Ll really Zirey wau at tae job?

n. Ho, 1'd nover seer niasad.  Just in hie
actions, Liae way ue wWoOVeu.

3. Winien actlions?

A Just his Yody movemeats, his -- the way
he talkeud,

. Jhan gbout the bouy roveneuts, what kind
Ul bod; Loveweuts wade vou thini ae ndvic anap?

A I con't Luow, Ye Jasr =- he lust seemed
ilide of BLVdbew D0 sona: of coe talaps he Jid.

o Anac kiand of todn;a?

AL Uuae time when we was oul ashouting rabbics
i I Waleid cul i Che desert to see 3 rabblc, I heard
4 SLOL OVeD wy uwad, 1 ueard a bullez over wy head, and
1 curacd aroscd and Sob was stsnding with a plstol 1n his
Ndas, pointing LU ar caw round aud aniling,

n And LaaD made joa talnk ne wilght snap?
s It cwe e thilok e was kingd of strange
aad 0t Lo trust ala,

S das there anythiny else walch nade you
tinbun e Wi Buap?

AL do. Jubst from srowiny up wich him,

A Tals wag scuething: you saw when you werae

N wo, Lt was juat oy oplialon,

ST : o furtler guestions.

Y N
LY Tal COURY: Recrosk?
LY R, tleBUIRE a¢ juestious, Aour loner.
oY Thy Suunds Ia the witnass axcused from

Che cade oF heele sabject to recall later in the case?

-9y9l=-
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18

19!

20

2e

27

28

29

30

31

32

el Mho ieGULhn s e may Le excusad,
LY AR JORELTON: e way be excusad,
WY T COUKT: Tioank yoa, Mr, Glenn, You are

exedfes Crol the case.
' - N - . e ~ i
(e 390 fae wltaesy was ekcased,)

LY DML, HEREIN: Tour Jdopor, at tnla time we
woula cull Ur. Caappel Lacd to Lae stand,
S1 Wde CHURT: ur, Chappel is undexr cath and

niy twestleony Luepan yesterday afternoon and he was in the

ulrect porition of hils Cascluony.

DY M, ERaIhUs Taanw you, Your .oneor.

At CO DXl Lol CoNTILLD

e LOLLOY, ab tue cime we broke yusterday

afteraoon % beileve that we had potten up to approxluately

Agril Lloti, 1901, when you aad writrfen an additional rapert

couceruiiny Wouvert Ybarra; do you reueaber that?

Al You,

. Alripar, 13 the procedure tuat you used
it evalualiag HoLert Over tue woaths and years chat you
iidu UCceaskon Lo see him, did you wodlfy your upinion be~
cause you've recelved addltional inforuation or becavse
you Euodshil you were Lu error In your initlal judgment?

' I receaved adoaiglonal informacion,

. Joctor, durlng the last few yearsé that
yoa nave bueeu practlelag psychizacry ia the Scate of Navada
JdAVE YyOu add occasfon to wrilte olaer reports concerning
mental illnegses, conpeteicy Co stand crial, and addressad
tae questioa of sanity or insaalty at the time of an

-4Yde
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ra

20

21

a2

23

24

25

26

I

allujea viicise?

e You.

G approximately iww wany times, Doctor, have
you ueen Luvolved La those types of procedures?

ER well, r. Jonaston roegucsted that I look
it up dhd 1 Dave Iecurds vi o4 nundred and eighe,

e e wauay Ulhes tere you called to tesclfy
i SourL, wollor, pi you reuetber?

a. Sobl, [ waus oftcen ashed to testify,

L wsualsy discouraged attorneys frow call-
Luy, posCalderle witiesses, 1 acgtually appear about half
Cne Dlwes o oal calied., L oaave appedared about sixteen
Cilwes Lrowm iy e lolus.,

. woclor, sdve you ever Deen called when you
fdicateu il you Jid noi believe tne person was insane?
. Ao, L uon't believe so.

I nave Leen called twice by the prosecuticn
and in both instances there was strong evidence of mental
illucsas.

g Airipiat. Would you have testified on those

occasions wnere yud Lac lound au lndividual to be elther

¢omptlteat ur sasc af the Liwe of an event?

. Ui, yes.

. Sul you were just never called, is that
riguac?

e That's correct.

. Doctor, you utdde a dlagnosis concerning

your report of aApril rtone Loéca, 19¢l. Let me stop right
there.  Let me po vack & lictle oic.
Can L approach the witness aud the Clerk?
LY Tuil CUURY: fou certainly way.

-99i-
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i et e

v SINFCE G nAYIIATION CONTLALES

4Q . socroer, L oed sagwiiny you rizht now what has
5 | Lot salnew Lor {dencification purposed as Defendant’s
|
£ Lypaibil i oand ask yus CO iook at it and tell na {f you
7! can recosuiie it7
|
& |
E (eDvagon Too Whiuess exanined tie exnibit.)
u
IR i Talu appears Co be (A copy of the original,
11 1 cuwda, of & lecter wolceh i received a vopy of, prior to
U" Ly repovt ot July thwe 3lasr,
10 ‘ [ Jyofur, was that a lettar rhat I sent CO
Lo you bace i Janst
15 A, rnat ia correci.
13 . Ahu jou Tecelved 4 €Oy of that latter?
17 AL That'a correct. !
) ' 18 . Ly cuere anything viflerent about Lhat
o R parcicalal ori-inal ehat giffers frus toe copy that I sant
sl ro you?
hal Al weil, iC's easgier Co read, It has chres
22 cifferent scwnns on it includinp a suzar -= ic looks
23 like an vlu su ar coitainer.
w4 A A0t Joes LU dppear Chal thers taay be sOLe-
o5 vain, Lnside that gupar coulitaiuet?
6 A I canin teli sumetaing Jusl came out, in
-7 jacc.
28 G Okay. was LLat letier ChAT you Used To
29 4 form later your opinion whel you wrote back to the Court
10 and tu wysalf oo July Jluc?
3 L A Ic was cue ol fhow.
32 h I auve not couited tho aumnber of lettars
i| -
"\
|
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1 i 1 save in uy fiice, obut 1 velleve that i exceads wsix, 1
a4ve suverdd fetCers coat L ousua i Lahing that report,
i Airigit.

A, Aand I Cntis tnat 1 aave Tecelved one or
(W Lial e WEGCe subdugyseut to chal Ulue,
3 3Y by, dulsLals At ttdly tive we would wove

Lor the uaission ¢u vefunaaar's bxnilbicr R, Your honor,

& oW A, Jukass Lo e would iixe to kunow the
!
ﬂ‘i relevancy of cals, Your hooor, and waks an wbiection on
10 | tiat basin,
i oV Tnw CHULT: i naven't looked at Lc, but can !
12 1 iouvx avt Lui
i =T . H Sure, Your LGonor.
L S Unb GOLKY: It appearuy Lo Lhe Court that
“1e Cilhs WOUle Do & fe.evant dodweens in this case.
16 The objecilon L3 overruled, The docuaent
17 is auanlcted.
. 18
it
‘ 14 DLty BAALIATLIUL CLLTIIUED
26
i LY MEL ALKPLG:
21
22 e L dou't wtov if it woulu be convenient,
23 Docihur, Ludlu yud LU #Haedd dna read thao lecter for us
24 a¢ tuis tire out loud so che Jury cau hear Lo?
25 P It a9 --
26 {ia L wonder if ac coula identify te. It
27 Gays "ovear Zwriy;" Lefore you atart, cau you identify
28 WG B rLy wuel
29 A, iy aasunntlon wag ar the time thac T re-
30 ceiveu iils -~
A %, Ano Ls Le?
32 ' wu 13 one ol the attosneys assiyned to
-94y35-




A s

Case 3:00—CV—OOZ&”3—GMN—VPC Document 123-2777443 Filed 06/23/05 Page 17% of 454

Lt

Ui

Yharra's defense trom your office.

e Alri;he. I you were to please go ahead.
AL It's marked Thursday and there's no date
iu.
“rarty.

"They all hate me and want
¢ dead. ‘Tney calk about we and
iauph at we., Not once has any-
one aere sard anythiug good about
ws or o we. They tell each
otiher what Lo say and are taking
seLs ag to Lww lony it will take
Chie jury to couvict me. Satan
says 1L 1 doo't kill myself he
will start killing my family and
tuved ones. Satan says he will
srarc with iy grandma firstc.
Auotaer voice cells me don't
eat vecause cthe people here are
poisoning, we. They want me LO
sulter as lou;, & possible, That
voice says all cne pain 1 have
is frow the polson in me. When
I sit down to eat tney start
screawiny, and 1 wanc ©o bang
wy dead apainst Lhv wall and
seream witil they stop. I forced
ayself Lo eat toduay and now I have
tie runs. L stay to the ceil wich
tae Jdoor closed and talk ro ne one.
L ulways dream but 1'm not always

=Ydu-
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-
. E
; |
: 1 asicop wasn I do. I see we in
. o i prison and pettlo] actcacked.
- 4 Thea 1 see we i Liw LuB chamber
. 4 a0y wy acCeans wake e, Then
5 SeCuie and Low boeriif cows lu
i and Ledl e up and say they
i wou'l mcop uatil 1 way 1 killud
sl fer. Shen toey will leave na
A slong. QLOGY cared &4LOUT Deé.
10 Tuey all waar «e¢ dawsd, batoo
1 savs tue pillls they Live me are
1; Josson. a0, L'w seadlng tael TO
1 Juw LU uave Luet Casteed. I
ta Lukis 0l AECur Chey .eave,
I } Seldan Lelia we wili ysell so
1ﬁ{ tae; can't oili o In Cae gas
1 ! coanber. Gutetires T'a fnoa
. 14 weasuw wich 8li che aulwals
’ 13 ACUULG 16 S peacu ang (quiek.
3] L g0 to fhet begdude Lhed arg
T ay Baiy iriends dud will pro-
v2 ool les LT VelfUae, e el
7 Lula «uu veliies" -—«- Cheré AKS
24 v puCkoud. T(uTe afe U0 periods
5 1 Uherl. ALl Che wOrus are o=
26 PRI EITE o8 L oal. puttlo, Lin the
57 pauttuation.
2B . Diay.
©g L i Lo LG Chew Loléude LOey
:g dre ey Ghay frloads aad will pro-
1 Lesi se Lyon eveCyune. We eal
) ucd oui buerrics ate have fun
: EEVE
‘
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o ) |

i auu Clicle abe o pedgie around,
,
2 Aacl Lawre are, Lhe bears and
3 Cals Chuge chivl away,  Taey
. 4 aaderstane coat Letors L had
5 cu shool some of their friends,
6 Lo weeT, fur food, Lub thay
7 saaw we otaer kisus of ftood Lo
] aat,  Tht aullals ave rmy aaly
9 fricuds bus Liw outy time L'
10 Basu and Lhaey ©an protecl we
i1 is wiew ['w wlicn then, 5o i
12 s Lo Cuetd all the tiue. wWicCn
-2 é Cacr. ['r Bafie. osatan rtells ne
N =4'{ Aot to tell anyoue hicaasds be
15 | wiil wdhe Toem ot belivve @
: 16 aue be gon't want Lbheo to koow
' ‘ 77 Chiay 1 know they are trylag to
) ' 18:: poisci e, 1 ocan'c tell HeGulre
i
IQI Lhecause ne wili teli chem I know
20 wiil Coey dre Joivy. Satau says
21 GoCuife 1s sécrueily wWorking witil
2 tace puople end I can't really
23 CTusL nit. or anyone, ouly ay
24 Sriends the auliaais, Ldtan now
25! 34ys 1 can maybe trust you but
26‘ ao oue vise. 1 can't calk to
27 ieveread iiall becsase e ls
28 woTweily wita God., 1 pray and
2% Laix to Guu bub .w don't anewer
30 ra.  Satail say3 Lnac because
3 God don't waul we ne nore, I
< nate Satan but L't afruid of
.tyo-

AA1014
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e

25
26

27

29

30

32

'ﬂ

o

glw. L ses poopic around e uli
Cuv Clae &nd they ave waltlng fox
e to kill cyself awd Jolo Chea.
SUC [ Wawt Co De fruc auc be with
af JdlaliyY e T whibaal fricuds.
sut 14 3 awve to kili wyself now
Satan will isave my Saurly alone.
[ don't waut #ny ¢i theo te dia.
T owiei uic firat. oub not in the
cds caamper. i peaple hera
ast e wiy L don'v eat puat 1 osay
T'L toC hwnopy becouse Iodon't
WALl Lael 1O puOM LadE L KLOW
cas¢ are poisonine w1 dou't
Care wheb auy 00 Lucsu jpeople
wre we to me., L owill ot say

T hilawu Lagt pirl because 1
aever Uid anythaop €O wer. I
dsbed Sacun LE T Jid and Le says
o, ae's sdking Cnede pueople
boliuve I Jdiu bevause I've been
Wit fwd tew buaw. A soun &8

I oo el e waals, ail Culs
Will atop. and coat’s wiet 1
Wuill is for el tald to #LOE.

L fouad a plecw 0L Lus TALOD
Gidae anc I oat pting, Lo wbe ic.
Lo yut L nd Gne will or wan
sLup s, okeve teid me Lo tle

a4 baot i tiie Tope aus hang on

ot It cilreu of hanying on and

fooa'i oadve any oora surenzti.

PV

-a Y
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i R
i
!
1 L% aot [oiln, to éans ou just 8o
2i3 Chete peOple Can RUT S0 AN the
i cas goarber, 10 I ndve to ole
. ¢ Jor suwething £ sever aid it wili
b be oy way I wie. 1 won't let
éi! raem notnon we and 1 woun't eat
l'i or urini. waior aile cocoa &nd waxe
uif e muLi -= su nuW at least 1 won’t
él] aave to suffer on varth and 6o
10 e Wiil 1ill e, sow oy family
11 upn'e nave te nrfer because ol
1z e any sore.  LE tuey seep be-
1% Licving it vou tnen ©owlll never
. te sut Lol wiare [oan selag, all
15; I peiieve i3 tue only way 1 will
1€ ‘: e iree ta to ki1l cuyself, 1
15 will ouiv be safe when I'm wich
18 vy aclual icteads. I won't be
v 19 frov ane Sie ever agpkia.  All
20 of tihis is like envering a storu,
‘ 21 the raiu and wiad, Choender and
2z 1i; 4cenin, are all a difturent
i scare, Tas ralu is beluy accus-
24 ¢t 0L wouetuliy you Luever did,
25 Tuc lighteaing shows you jall,
26 yrisai., taz paa chaiiber, The
J 27 thunder la waen it's all ovar.
26 Tue wing is freedor, priasocn,
249 daatii., raca one hearlag voe
30 wina of acdre on the other
H dutii 1t?'s over and whaet you
32 puce welce Ls jone, washed
: -i0du-
|
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W
1 awdy i the {ury thal L che end,
2 whatever is beit. Robert Yharra'
.
: 3
4 KR Joctor, Wwad tiais letter writtes before ha
5 FevulViw Lag LDLallwdl 2L Cov wdkes (rossiog factilicy?
6 A Tes, Lo was. 1 presuoed thac Cie medica-
7 Lion or Ltae pllly ae's veferring tu were the medications
af tuat were prasvirived for ol
g " {3 vacre auy inulcetion ia that lettar,
10 Joceor, i a4 welusioual thickin?
1" & Therv dre aany delustoas, I think, 1llu-
iz | sCralew 3 CAd Lelifer,
13 e L wouder it you cocala tell the Jury about
14l Cas8e OUservabions coscernin, the delusiuns you sae in
l.15 tnat lecuer?
, 15;' Fan deli, wost ol the Jelusions would fit in-
|7f fo whal We vall o usleclon 01 purdecablon, where a person
! }3; Lelieves toat people are after i wnd trylng to harm him,
{ 19f tryluy to polsen aim, Thare's prolably wome basis in
20 reallry st laoast to t.cse deluslouns, luerw often Ls, buc
21 tue deldsiova 15 d4u exgpenslon or edlaryeweant of that lictle
22 i plece of rowlil, €o Une pelad faat LU 2xcesdd normul be-
23 Llel dang a wolial persoa fo the sane situation would not
24 Have Ciepo dai? usiicts and tnat's why we call it a Jalualon.
25 e i chere any siynilicascu to she fact that
26 . fee nad didrClhwea aurin the Line thal e tnouplit he waa
27 Vel jreaduued Lrom the [ood?
og ! i well, dlarraea i3 ohbe Gl the common syup=
29: tums 3% daesely.  Uur eXatpie, wasi I hnow I oam polng to
ag ’ cedtify and I woaow it's likely o Le saplesvanc, I often
3 hdve dilarines before T appesr in Court. That happsus to
32 hedily evpia wooll Lasy afe daoel predsure, txdwipations
. -iuit-
L

AA1017



Case 3:00-cv-00233-GMN-VPC Document 123-2777443 Filed 06/23/05 Page 181 of 454

i

[=f]

23

24

25

27

28

29

31

32

will produce this, I a person ls very, very anxious
aboul socetiing that Chey nave never done, thelr whole
crstrulatestinal fract speeds uap, and 1 would presune
L. Yoarra wes receivin; good nourlshing food and tuat
clarrihea Eaal oe experienced was a result of of his
enotional respense to his mistaken balief about chat
fFuoa velag polsoucu,

G WG you nave any luea how nany times
Hr. Tharra @as asked (0 recount what happeled on SepL-
cLoul Z3Ch fau ¢400 Siace ais arrest until the time that
e WEute Llat letter?

A, I have no lava,

J. 30 you pave any Ldea 00w mawy paychia-
Lriste a¢ idu sven 4t thal tined

A. AC the tioe chaf this letter was wrltten
Co vy ahowledpe e asd seel ouly ayaeli, Or. Uerow, aod
2T, L.k

[ doulu you have evapacted each one of chem
to @Sk Mli. couverulay fne episodes?
A Yos.
o, At a few days afcer chat letCer waés
weittul he was also seen by or. Paulyl
i 5y or. Pauly aud by Dr, 0'Gorman.

. Woulu you aave expected them to ask hin

apout tue gpisodes?

A, D, yes,
U, wWasn't he cousistently swen by Dr, Rich?
e when tue sanity Couniswion was called,

When les wWada aC Lants Crossing, ur. itdeh and Dr. Neal wera
twe new psyculatrists and Ur. Holde. S0, he saw thres
uaw peyealatrials tuen.

AN Aould you nave expected thew to ask hinm

~l0ud=
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1 about ctue eplsodal
p 2 e Ted.
3 Q. Do yod thilnk he rémumhuréd_al much as he
. 4 Codld muu Wwould you eapect the police ce have asked him
5 aguat Cuu swplsodel
6 ' I dou't kuow., 1'm net rawillar with police
7 praccices in jaii.
8 . wouls you have expected Ur., Ricaosk and
¢ tue stafr at the Lakes (rossing facilley to have asked hix
10 adoul Tae episdded
11 A “helr asual practice is not Lo becowe iu-
12 voived with tie speclfic allepacion. &y linitad expertence
13 ; wich thew, I don't work in Laius Crossing, 18 that they
] dfe Quite guwod aoul (rapariug pwojie for Court and cha
' 15 Sanlty Comuission tuat vccurd, NOw, pEXL of the preparation
6 for tiw Sauity Conuission would be reviawlug the episode
17 Lt Ldu oocuried aud understanding £he adture of the
' 18 vnarges apalnet che persorn, vndurstanding cight versus
‘ 19 i wroir, A8 it applies to the char,es ciiat nave been cade .
20 dpalust hliz.
21 e dere you able o Iornulats an opinion &as
2 | Lo wiwtiaer lwbert was trylay Lu remeuber what happened?
23 | A. [t was wy oplulon at the tiwe that I examin-
24:: ue siu inltially, and I uad only scen hlwa once when I ra-
25 celved tie letter, ne appoared to be Crylug [0 Fememver
26 whal aad nappehod. e HLBO Wag vary depressed,
27 i Are there reasons Zor uim not being able
28 Co Teteisber at vslaogde?
29 A There are rexsons why people canuol reneu-
30 her SoLw: ecpidodes, Yyes,
N W Are chose reasons related to this case in
£ Juur eplaluat
| =1lu3-
| |
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|
]
; |
vl A I tuink tudt's possible, yes,
< 21 e daat mighe be Eld4w reasona thac Robert --
3 \ A wiell, twu of the nost CoIou reasond for
4 \ ol resewberin, ¢veacs Chal goour Ard the ones that I
5 weliliofew Lo yuu yesteluay. 7@ fnabilicy to Yecali mey
& ‘ Le roeidced €0 80w sabstunce thatl atftects the brain,
7 dtcouel eag tie blacwouts associated with alcohiol are
8| one ©f tuese. Taar alse can bajppen with aay of the other
F
9l Uikt beldE aliell Lhe Llhd,
|
10 /. sclonu reasson iy Chac powething 13
11 reasly doOCKIN oI sLhaccektable Lo oan tudividual thac
x?: taly = waal we wall replace the menory or disaswociace
‘3'1 FLOL Cow LewoTy su that it is no longer available for
!
" 14 ‘ couscivus Yocall.
15 N wouly tae zieTay/ at Lakes Crossing have
15 aelpou witn tnie lasc parcicular paenoxenon you mantioned?
1;} A I would expect 1c to.
18 Y. Jid you aave an opporcunity ko review
19 Ur. azal's Tepo¥T Chel wad subeltted or sent to The .
2t Sawdly Cowliasioad
21 L Mus, I dio,
2% [P Jag there auy iudication by Ur, heal =~
25 lec e 386e wou tuls: I8 or. Haeal a psycolacrisel
24 Q. Jr. Mdeal is a poychiarrist, yes,
25 q. I1s there any f{nuicatloa iu br. Neal's
26 rugort taat Wwberd sufiered frow 4 possible organic
27 pevsoualicy?
28 " Cnal was oone of his ulagnostlc fmpres-
29 adova.
a2 e QLG o have sn opporcunicy to read Dv.
31 wich'd reporc pursuant to the Sanity Cowaisslion investiga-
32 i tlou?
. -1Gos-
|
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149

26 ¢

2

22

[

A, Yeo. 1 reviewed or. vich's report.
Is ur. kieh also a psychisucrist?
i Jr, Nlich 18 a4 psychiacrisc,
N And dia he have an indication whether
dovert pusuibly was sufiferin; from orpanic impairmentc?
b Tuat's wy recollection, yes.
Q€. Alrigut. ow, socLor, what was your
diagnesis in the report of April léch, 19Ll, concerning

Hobert's condition ang dlagnostic {npression?

AL In April?
da Yes.
It I .ade three comaents about possible

clagnosed, Uhe was tial N8 appzaree to have brein damagae
frowa caildnvos, whicin aad vesulted in & isarning dis-
anility and low incelli;ence. The second, that he had
atetaol and druy depeadence, secoudary to aymptows &ris-

tuy frow uis brain dystunction. Thirdly, that he had

¢ deprevdive dilsoruer, secoucary to the lose of his wifw,
and daving killed a eirl,

3. Alri;at. Hdow, whereln to the Eivst thing
you noted in your uyia uwostice iwpression and In a quick
suwrary fashiou T wornuer LI you could tell the Jury what
facts you relied apon and what other materiale you may
have relied dgpow in wariug that dlagnosis?

A. The moat inmporcant informaciou in chat
particular Jdluynosis wad tae wedical reporca and psychor
lopiste, payculatrisce reporte from ais childhood, ail
af whica coufiroed chat he wau experienced trauma to the
heauw or a4 Llow co thoe avas, that there had besu slectro-
eacepaaloyrapnte evidence of disorder function of his

uTain, ChHat ne was not perforuning well in aschool, and

that he sad Jifriculties as o result of thac with Che

“i0Jdo-
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. 1 7 N
|
- 1. other aCudunts iu scuoul and eventually had uropped out.
N 2 : e Alri;uc.
3“ P Or had beed woved rirsc aud chen finally
t. 4 droppe.d out.
5 i foa have coverwed e .reatb deai of that in
6 yoar zdarCiier testleony; have you wot, Voctor?
7 A Taat's correct.
8§ G Unce bzaln, in a quick swasary fashlon
9 I wouder 1f you codtd tell the Jury wiat tdlups you rellied
10 upen 1n your dlagaoscic Lupression concerning alcohol and
14 drag Gepeodency secoadary Lu byaplond arising, from his
12 bralu uysfa.ction?
1:3;E Al Tae evicence relating to alcohol and drug
s depeliuenca Cadwe enlirely frouw #+r. Yvarra, and when [
, 15 tuitially wadolaed ubt ne gave we ¢ aletory of alcohol
‘ 16 use, of marijuana usi, OF Seconal use, that was very
17 gloliar to the Listory that I often et from people who
4,! 18 o Lave aLusive Or uupenuence on Lhede particalar sub-
r 19 glancus, A
20 i@ alsg sentiened a Fasiliaricy with,
21 aithow i nct a repular usa ot, rae wide variety of othex
22 ULy b, e GdG taken Lhe LuFijudmnia aLd Lhe Seconal speci-
23 ticelly to relieve his headaches, That was the reason
24 nsr © inwivabeu taal Chis was 4 ScCOUGATy abuse ox de~
25 pulluellce problau.
26 In demsling, with the abuse of alcohol and
27 Gtuasl uruygu, Lt is faporetant fror. the fruatment point of
28 view to cisclujpuish vietner there s 8 prinary disorder,
29 Cuat ls Chey arvive Lo and of Checsalves and chat oCher
30 difficulcies Chaf otuer Lo tne pevple, including brain
a3 Caumpu, Clwi 88 o Feduil ol Clat uase oy wiathier they have
32; probieis taat exist prior to tie use aund then in a sacondary
=1lde-
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1 way L, i Lo use Che alcohol aou otier drugis.

‘ 2! o woctor, was thia dlagnosia supported by
3;; other fauts Chal yod BLnce auve Seen and receivad during

i
43‘ chi codrse 0f gour exwirlnatlons of Robertl
5 fia it 15 wot. I do nol now balleve that Mr.
6 i THOrD b iu WlUGIWOR UT Crw sep@iaucnce. 1 have coafirma-
7 ‘ Clof ©f Law Lacld 4Te{i relatives tiaL oe Jdrunk to some
8 Gatcnl, oul aobody ever comaiuered hin to be alcoholie
9 0r UG ut . dloonolie abuser. And he Was aleo kaown Lo
10 glaob e carliuvana and 1o way contfirmed by his wife at lsaet
" tasc e vftes, aad uy als father who cdught him once, thac
12 ae atd Chis tu relieve toe acadachuos.
13 . ailrd finaily, wita respect to tha
14 taicu diag aestic lupresalon, depressive disordar sacondary
15 ts iomss vl ola wife and waving kiiles a sirl, othar than
1% Cow Pwols Chat are recitced in the lupression itself, were
17 | [aere wlacl Facia that you reiied upon io reaching thac
' 18 :‘ uLu‘_uuhl:‘s?

- 19 ; A sell, that one 2lters as well, The evi-
20Wi dence cnat I oobcained fron Che parents indicates chat he
21 i Was iiad eltaer recurrent or Cu=golng, dupresalon ae &
vz | SOl wmall, Chde Qe Wad very saverely affected by his

: 23 1 eitficuity, «¢ scaool and his indbility to learn, aud they
2411 sescribed nim as sicting over nls noueworh and putting
25‘1 AlS neae wown and eryin,. in frustration, like not being
25‘i sLle Lo du Lie wofh, 4aad thd reporLs from the school in-
27:f ulcare tnat he was osrrucized anc to aome axtunt I think
28‘% Chey Usud Lhe Word “seapupoated” Dy otner students to
a4 Lae eXfell CRAL e adkhed 50T 4 willLB sciool period and
30i e Wulhd beave edlly and Juzp the tence 80 that he would
31! L0 e lu A way taal would net get hiwm accostad by other
a2 - chilarea.

! -1207-
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25

26

27
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[

dls wife indicated that he nad -= that
tis wiole personallty bogan to chan,a when they went to
Savrauento. I Loon thw upportunlty to talk with Kebert
yeALGEdAy aud g wes apdware of that event heppening him-
swli, wval ws was very, very frustrated aud had sonw depres-
sien aboud nila job, wiere e nad to work for fifteen or
sixtuvt: neury o Jday buc only rot pald for efgnc or tan
Hours of work,

e Lacuse me riryhe chere, Doctor.

ALch respect o che conversetion you had

witll hobin Yharra, Molert's wife, uld shu ever dascribe

Lite TeAsLLy Lhat she left Roberc?

Y. I wonder i{ you could relate those reasons
Lial 8i¢  #Ve you Lor aaviu, ieft Roberc?

A Taey woere qaite different from the reasons
Chat ur. Ybarra bad plven. e actributed her leaving him
to alg Jriaging gand pave g 4 lon, and detailed account of
uls aleohulisn and now be¢ tricd to stop and had gone into
wichidrawal awu siwe wuad fiocally allowed nhiw to continue
Lécauge Liig withdrawal was so painfal,

sine aunnowied;ged notning of thar kind. She

ludicatew Luat sae wad very atrracted to him wheu they firsc
el in Ureson ana wers bota worslng in the bumblebas Caonery
dud Lnat oe was a4 aappy-po-luchy, care-free person, who
appudred Lo be wore cutnoiny tiaan riost people. Then thaey
buacau Llvin, topeiiner, Juet belore they left he had a
wernia operation, widen resulted in some pain whenaver ha
has erections, and that affected cheir saxual accivicy,
tual wias laver corrvected wnun they pot to Sacramento. Shs
wasn'y suru witether that affected his personality or nor,

but it cortainly Lupafrced their sexual activity.

~10)5-
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19

20

21

Jien tiey ;;0t Lo Sacracento she said he
jTaucally Lepan to cuduge. Le showed eplsodes, shortly
at Cirsc, o Leinr very withdrawa, irritable, snapping,
aiid unpleanant really to be around.

They, navercheless, Jot narrled in HMarch,
dhien toey woved 1n Janvary they lived witih  his parants
aud s:e ueseribed tuoelr relatfionanip wich the parents as
beliy very clcau,

After they pgot narried they pot 4n apari-
went dand woved by therselves, und 8ha describes hia
personality cuauge  reduslly iucreasin, over tizme uutil
au eveut finaily in Au,uet Luat precipitated her declsion
o leave hiw.

[ I wonuer 1f you cculd recall what that
uvant wadd

A Well, Mr. Ybarra liked very uuch to go
untiin, and fisaln,, Tuat’s reflected in couments about
la LY nis parents, by the scuoeel paycnoloplst, and by
Tho psycolacrists. ow used o collect animale and bring
Cuiu dlome #id ralse Loew,

. I asce.

h. A o tals occusion they weul up to a
canporound co, I chink 1t was, 7o ilsulng and she describes
uis as drinkin, a lictle wore Leer than usual on the way
up o camp. After they had besn oriviag for several houras
they stoppud, pulled off the alde of tie road, he backaed
the ctruck Jown by % streaw, the oily [roblem was he didn't
bacik 1n, ne backed risht J4p Into the strean axd than was
unlable tu pel the truck back out. SLHue deeeribes hin as
Just gadpping .

. whit was chat, Joctor, snapping?

A. Well, I canpger the actual worda that she

-100Y-
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|
. |
1 st ir 1 can fiad Lo, well, 4t will caxe me a minute i
2 LY G Jig that up. E
3| e ot out of Cue car and went iuCo & ‘:
4 Ciruce Chet s.e waa 0ln te blase bim for doing that.
5 faen he puiled out a plstol that was in the truck, which
6 was used for tar el shootlay and soveticas for hunting,
7 Wiy e pointed Tae pletel ac ner and said, "Do you want
8 Le Co snoot you?'" Hhe said, "o,
9 Thea e burned arounc and pointed ic at
10y wlase.l anu saia, "Lo you waur me to shoot we?” and she
i waiuv, “ho."
12 Tian sue uwscribed hlw as walking up acd
13;5 Gowl L.t stredsn and suoorin, at tie uster and shooting
Lo dp Llace tae aly aud ue atarted calling her a lot of naues,
' 15 aoue DI Whica weT@ ool
16 . L0 you twaan jersoual nanes, like John or
7 I'red or sonetiiling?
. 18 i Yersoual names, yes. hot Fred. Thay
l 19 | Weld Ldibed 0L WODEL. .
o0 U Oray., aAlrisiat.
21| A, aad woscly wowen who ne did uot like,
2 1 Jud 8did Chat was a very frighteniny
@3 E gaperivace Lor uer, Hae indicated tuat ic seemad to
o4 E ladf & iung Clae, hut she gjuédsed that LU Was protably
25 about 4 ball aour.
“6 She salu then soaebody came and coffered
K & Co Oelp pull Cheis out #ud he becswe norual agpain. They
‘ ‘8 vuliva ctie Lruck out.
“9 sue Chen asield iw to Cake hex back the
uo GEXL shiy 8N4 Ciley went up Co Cos canpground and she had
51 deseribed nin o8 beln, very unhappy about her going back
32 LO COWn, Guf a6 drove Ner down end Ge went back o the
~1019=
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i ;
;’ |
! i cdapsice dild she packed ap her things and left te go houa
; o ! to Jdcegun the Jday arcer.
K 2 i taen caace uowe the followlnyg day, dis-
4; coveresd Lnat gne 4w -one, and apparencly cturned on the
. |
5‘ L6 aud cut dis arw or als wrists and was taken on by
5!3 tae sierifr co the Aoodland 'towpital enerzency room, I
7‘ have nol seel any recoras of taac.
5} The parvats, nowever, described Che event
9]‘ aad {udicacted that Ciey received a2 call from the phayician
]0? wiao saw tli ln toe emarpency room aud that that phayician
| _
11!} apreed Lo reledasd lebevt fron Luae emerpency room if ne
12i‘ woult, wtay aU towir place that nljLt and net eatay slone
i aid, secolusly, CasC tuey wuuald tape tin To see a paychia-
14 i CTaskh Cow nedabl day,
! 15ﬁ The wext L<ay Hoberi plcdrwith hiis wother
16ki and pursded aer to 1ve alm enough nwoney Lo go up te vielt
17 nis wife in iiewport, ane iobin conflried that. In fact,
! 18 the foliowla;, day e callead her arter he stot bome and than
gj 19 che Tollowiug day he appearcu up in dewport and pled witn
20 iter Cu come back with hili,
21 2. Alrigunt. poctor , Jduriap thia evalua-
22 tlon ot all Chege facrg and dage tnat you have, aund the
23 | scorles from iwbert aau hisp wife, and che mother and
24 tacher, an.d obuer parties, :ia you evver consider a possibla
25 | dlagrnosls of antiscclal personality?
26 i Yes, tioat was one of the first considera-
27 cious,
28 dien a hilling of chis kind takes place,
29 cihiat would pe onu of the first thiuys chat we would con=
30 4 afdur.
31 2 And oid you uviapnons that diagnosls,
32 i tioccor?
i -lUli-
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|
: 1 P ! cousidersd it. I was unable to find
;’ 2 cuud; i avidence in Ly view to confirw that diagnosis.
3 i, Alrigat, Gid you refer co che DSM III
a with respect L0 tue posulbie dlaguosis in this case?
5 A I'a arraid I did wor., T aince reviewed
6 g tr, suc I Jdid noco couch oy diagnoses In DSM TIII taerms.
7! [ uid tae D54 IID criteria for anciseclal
a; parsonality lead you te believe chat that would be a
9 correct olagnosls at this clme?
10} A I don't belleve Lt would.
1 : e Lu your view of BSM I11 -- first of all,
I
12 let we asvk you bals otlier uestloo,
13 Jith respect to the evening of September
. 14'§ Lol anid d9Cic of 1979, wincn were you able to formulate
15 aa o, inion conceruia, Aoberz's nectal capaclty on that
16 ‘ cvenilip?
|7: A I cannot zet & clear picture of his mental
' e | Yldle at that Cliw., Taere are several thinks that are ia-
1% volvead, .
20 Thare appears to be fairly clear evidencs
@1 Chal e uld LOL worh that gay. ae told me that he did,
o2 Tuere are oLdaer chiups tnat indicafe that he has a lot
w3 | of contualou about winat oceurred cohat evenlng, There
24 was appareutly a confirsed iopestion of alcohol and the
25 use of warijuana. Hde wluad the Jdsc of cocaine and Vallium,
6 Thet's Lol uveed conflrmed to wy snowledpe, and I don't
27 aGoW Waalhier, In fect, taat occurred or not,
28 we laftially bad no nemory or claiwmed no
29 wenory for tiat evenluy past the point where he had been
30 witn thw pirl at the trailer. He subaequently recovared
Sa| wodl e weferibed as a visuwal hallucinarion that portraysd
2| Che vveuts of che eveldnp. 5owe of thew matched the
-1012-
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1 Taiiys Ladlf appareally vecdrred and sote of them dida't,
. 2 Jne jessible condition chat would fit the
3 description of thinps that 1 an aware ufF wuuld be what
4 we used e call a toxic peycaosls,
5 . Alriput., { wonder iz you coulc tell the
& Jury wnsh u Coxic psycuosis 1e?
7 A Well, a psyciautic state ls a state Chat
g i est pevpie FecOghlzu @ buln, clther insane OX crazy.
g Taat 18 the perscn has dlgorders of tniukin, snd thay oftan
10 will have cisorders oF purcaption., Lo, there will be ae-
19 lusions LhaC ave False belieils ane rney will be hearing
%) or sasia, things chac area't there, lnuividuals who en=-
13 councer people like that think tiey ru behaving in strange
1 i ways.
15 A roxlc payciweis is a paychuric state
16 Cuat is associuted wich the use of sone coewicale, wither
17 Caewdosks taaC are provuced wichlis cine body -- soumetines
18 infeccions or uwetabolic chan,us can cadse a toxlc psychosis
“’- ' 19 or it cat bo caused by the ciswicals that sre ctaken ioto
20 vae Loay. Aud iy of Lhe woru poweriul drugs caat affeect E
| i
213 tie wicd have buwen d8pociated wlta Cocde Loxic psycihosus,
oz Tacy Cau uccur wita alveuol, It cau occur wuch wors i
‘ 25 rarely with warijuans anmi soue ol CTae other hallucinogens,
24 ' WOLe vouinou With the powerful oues like PCP and L3D.
25 W inat abuub covalie, dsoctor?
26 . It can oecur with cocalne and with acphete-
27 wines.
2B i abrigni. I3 taat considteat with the des-
2% criptivn of posuivle lupestion of thwse substances glven
1o ia DuM L1I?  dave you reviewed caat?
3 o Yes, 1 unave,
az G And LE is coaslstent, voctor?
=Ll 4=

AA1029



Case 3:00-cv-00233-GMN-VPC  Document 123-2777443 Filed 06/23/05 Page 193 of 454

v

i

Al it ig eonsiscent, UPeople behave in waye
Ciat are ebnermel tor chew and often thesd staces are
A350CLated wich 4appressive behavior,

e poctor, does Cils mean in ordinary terma

COALD e Wau crudy?

A die wmipgnt aeve besn.
L, Ad ae nave bis wits about him?
AL 4y,  Durin this period rhat he was suffer-

1o ivow poychosis -- well, T affirwed the toxic paychosis,
s0 he did not have wls wits about hilua,

Q. woula ae Le able to deterwine cthe aiffer-
gnce bubwedl Tl ol aud wroas 1f ue was veyciotic?

A Well, it Jepends on now severe it was.
1f Cie Cuxic Stace Teacies the point of delirium, and I
Jeserilbed Cial yesterge, Wiera faeTe Was a brain syndroms
tnac's evolved, Chel the pursoa does not know where they
arc. Toaey often Jdoa't huow who they ard. And thay have
24 JOL HULOTY CiAG 8 associated wicn that stata.

a deliriws sasoclated with a toxic psycho-
s5is would ve toe one conditlon Wherd a purson really
would uol hnow tas aifferonse Setween wight and wrong
and wouldu 0ot know waal they ware aolog,

[V tlow, vector, with respect to the toxic
psycucsis, wouald a person asuffering frow toxle psychosis,
wita Lau categorlas you have already plven us concerning
tne sevarity, woule yoa be able o anderstand the nature
and yuality of the acts thal ae nas enjaped inl

A, Well, it really depends ou the nature
uad the intensicy of the delusion iun tae peychosis,

Host psychotic pecple rucopnize that thera
is somethlas wroay, Wita Caelr delusions aund that they

BuvLid BOL bu deCed upol, cae lwllucinations or voicen

-1uyaa-
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26

27
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e

teliin, Lina £o g0 gowetiing. It really vasts with the
lafeuslly of Caat uelusion.

I¢ tae person absolucely balieves chat
Cawir ceiuszoa is ri,ht, thea che ordinary right that
Cus CLol ul SUGlely belluves fa would Lot be recognized.

e Can you relate thue yuestlon conceralng
Loric puyctosls aud L8 effuct upon 4 person's ability
Lu Jud,e bebWeen rigac and wron thruvuph your epinlous

cotcur by aooest kb Lois cadel

£ Ic's very uifficult ©o tell because his
Covituenilag dits nie tcecollactlions ave 5O coutusad as I ob~
calive obacr Laforaalios thal 1 really do not koow sow
MUCU Wehkeadl Cu [ IVe T

L7 wiat Lie Las told ue is corract, then

LL is very gosdiule tuat that aight Ge was in a toxic
MIaLL uied baud wad capericucing a celasiow in walch O
beileved Luel L€ was Cue right thing to burn cthat girl.

. Jn the eveuln, of Septecber the 28th and

SyTh, webd juu auble Lo uuterilae WhLether HRobert was suf-
SeTin, Lrul. @ Lental diserder af rocw Lype fhdt avaning?
Al 1 Lelieve taal ne had cwoe alld but en-

Warle, probitias, wekdn 1 olave ¢luced Lo lhere. The
Calépdiy tual 1s refersed Lo in 051 11D chat covers the

DIdbei dutidgu Coedat © oweationed Ls Or,,anic Personalicy

Syadroiie .,

I coiunh a6 Hobert strdgyled wich learn-
fuy tu live witi Coe problous Chaat fullowed the canage
Co fis Lraltt when e was nlne years old, that he devalop-
cu 80 CitaFdCLeristies CLaat il the degcription of that
persuintiley syuurote.

¢ also was deprossct over the loss of

ais Wil aud i Bad cualt wicn that Li au unusual way.
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"

24

25

26

28

29

30

kB!

o
!

s .
=y g

T Ana thst is when tne persca, because of
Che Cloonui, wbns QUL Felenber auythiin,,; 1s that correct?
i UY Only FTeackbers Lrajwentd.
] Deay. Anl you nave Jone a lot of resesarch
i tuis ared also, aaven't yua, Uuctor?

A so. This is aov sl ares coat I've dona

Lesenlca bl
I've reaa in Li.la darea anu in those occa=

siony, tuouse thrse occasious thdt we viseotaped, that was

an atleunt To re, il Lhe erGr/.,

: Isu't iC Crue LaAL when you have & blackout

Cital C. pelowe jieVa)l Iw, alng Cadk wenory !

Al veld, Toece 2o Litee alnds of blackouts
4B GeaUliben. iil LaC cder Reda danibolk of Payehlatry. If
Chefe 18 puladdadl Gnoedge €O The Lrnfin, as in Soureakog's
pajebosie, walan 1s a4 lete stdge ol elcoholisnm, chere le

Lotnin, We Gan 4o, Appavelcly Gus eveals just do not

re,latur.

o tne ordinary wind of blackout chac

e

Geeurs Chels L6 J.Len appafeutly a state deyendent pheno=

Lenoni,  DUGCe depeiatenl wand toal what's resumberaed at
4 certais caesdeal condition of the brain only gets Te-
LedoUled WGl yud A0 Lack Lo Chael saie chreaical coudition
dae tadt’s Lhe Tafivuale or Che reason Lor pettlog 4

serson Ldes up to wasreveT bloos alconwl it was preosumed
Ciley werlt 8L ChdC aveaing, or that vecdsion and seeluy 1€

e Lewwky Cai bu Ietoveled,

o

dnaf.

o 1 wener inatanceb, LU tiere axe what are
Coalicd ,Lrayoats, Ung weloly L2y apuntaueOUEIy return Lo
Che andivivaal afiterwards,

e FITATR TS [V

-ldsa-
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|
! o e
|
- Now, in this particular case, ona othar
5 : wajor factur in your Sinad diapnosls was that the Dafend~
s
3 : A wasd usprestsed becasse of his wife leaving hlw or
. g | tnelr separacion. vould you call chat a cowmwon experiencs
5 JOT wlTTiud parinersa co split up?
6 Al Yes.
7 G And woulan't you say that it's also kuowr
al [l euwe griei Or Jeprussiloa Lo saccesipany that separation
9 possibl; witn Lobh partners or at least oue?
10 A Absolutely, yes.
i G- s it typical that that kind of psrson
12 wanls Co ve sluna arcer that si;nificant event in thelr
13 Life racuer tnen asseciste with ocher people?
14 A weil, tlere are all kinde of ways of
.15 weabia,, witn au.
16 The Last Tanno Lu Parls wag a wovie that
17 depleted 4 very dirfergut way of Gealiuy with the griefs
) 18 5 @i SepArafiun, waele & persan dactively soupht out other
tf‘ 19 Yeidriousaips., So, tiere's a wide raupe of behaviors.
20 . Aud the Jepression Lollowing the separe-
21 tigi of a Larital parcner is coumon human experlence.
22 Ia illiin; a huzan beiny experience a part of thar?
23 o Qa, hasa
24 ; . yoctor, in titks particular case you relat=-
25 1 ed & stury of Low tae efendant saw 4 wovie on the jall-
|
26 4 house wall to refresc his rewory as to what happsuwd., Do
27 i you Fuuewber cesTifying to thatl
28 A, Tes.
2g [ lieve you sver Leard chat atory before?
10 i N, Ha,
a1 f, idave yvou redaa anvythiug in literatura that
a2 aven regeubles 127
i =330~
' |
l
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K e e
‘ i A Yes. Feopie's visaael wallucinations soue=
2 Ciues take che fori: of a wovie-libke anperience
3: . dave sou ever read anythtng frow the
4} crininal setting tiast le cowuparaple?
5 A Yot to oy kuowled,e, bur L've not read
5 chiat fuen oriuainal literature.
7 . 14 tiile parvicular cake you were under
8 your Jlajnestic Lupression, yod wentloned brain damage 83
9 o slpuiitcaunc fdactor 1n this case. If tr. Yharra had gene
5 te Chw wosphtal the day betore Septenbder 2ich, L974, anc
11 clLeGwed ainsell in wita this brain davage, is cthat kind
12 of ar acute illaess that would aave allowed him to stay
vy i the uvapatal very long?
. 14:: A no. Ordinarily that's treated ou an out-
14 patleut vauls.
8 I, You have talked co or. Richnak a lot about
7 che competency of the Defeluanc to scand trial aud the
\f B cadugs chat, sCcurCea afiter cha tine of his arrvest --
’9‘ e pTus$itiy, WLkl fOd label o8 300 ACLepts on suicide -~
20 4o waatt
A % i, well, i€ ia nmy Lupreseion that those are
?2‘ wiusgal eveats, at least witn cis severity with which thay
23 occurred with Hr, Ybarra. There arao hundreds of people
24 in norcnern Hevada wao are iLspriseraed either in local jails
25 or Gowi Lu Che pealtuntiary whuere peyconlatrists were not
26 called to mes thow.
27 e In thls particular case you sCated clisre
28 are naliucinations, both auditoxry and vieual, is chat
29 correct, or just duditary, Leé Chat what wo are CORGORTITAL-
30 ing on?
31 I [ waun't aware we were concentrating on
a2 either,
-lu37-
3
i

AA1053



Case 3:OO—CV—002333—GMN—VPC Document 123-2777443 Filed 06/23/05 Page 217 of 454

3 I wouid like to tocus ou che hallucinations,

. } 1.

i o iy that a factor ia chils case act all?
9 AL You cwan the nigut of the 23thf
4 Y Yen,
A As dr, Yiuarra recounted hils recovered

|
s mewory, Lallucination, whatever chat experience was of

- ale, tie luscructions walch ae received, which fit with
8 Lue Guiusioudal syscen, those auditory ualluciuaclons,
gji would .ave been an iwportanc Lactor.
u)j i, 30 we hiave nalluctuations, theu you sald
$1 ] alsu thare was a delusion, wi,at?
qu A vorrect.
13§: . Ukay. And that was the belief thac 1f he
1a%] iillud che viciim, ianey uriffith, he would pet his wife
‘ 1513 paca if I duderdtand correctily?
K)@ [ Yas.,
i
' 17 1 Q. S0 we Lave nallucinatious. We have delu-
;4 13@ sions. L. order to heve tnose Cwo toyether, avren't we
? ) 19; really zaiking about tae two wajor sisns of schigophrenia,
|
20‘ Doctroxr?
21 Q. well, scalzopurenta is one form of peychosis,
o Ses,
2z N And wnel you aave thiose two together
24 uren't Laey wajor factors tuat would say this is schizo~
25 ; porenia?
26 h. If tiat waa all yoa had,
. 27 e Ukay.
' 28 A. 3ul schdzophrenla is an anduring illness
29. Wilela ==
30 I 3. 2int.
31 : A Anuw LhieXe was 10 <vidence that Mr., Ybarra
32 was sehloopivenlc the day before, although he behaved in
=135~
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thgse ways of talaiug te people who waren't there aznd had
Lbeel obgerved ChatC was.

NS 10 reviewing the reports along the way,
peveral ducwaenls fuy.edted Che jpoesdibility chat echizo-
phrenia wlyght be presens, cidu't taey?

AL Tes,
dat tialt was never coulirucd and never

i

cotablisned. Iu tuact, you are nuw saying it definicely
did net eaise?

A I1'c gayin, tnat there $9 wno 8trony evidence
Chat I aw aware ol Chat he was scaizoparenic before that
cocurred. T think that ae eanibiteu a lot of signs ther
we ser Lo paraneid scalsoparenia folluwing hile incarcera-
tiou and some of tue psycalarrists chouxht that that eculd
probaivly auve oeea loacondistent prior to tuae events, but I
don't believe Coey had any sccesa to the prior records.

i Jnday. 7TlLere has been soma annesia or sowa
kitic vl iforettin, in this case of gome type, Ia iC pos-
sioky (ur « Defoeudant in a criminal setting to falaify
Luat wniorugtiou?

A Uti, Y.

And falsify that report?

A, Yes.

il You have iudicated ou the scand sevaral
Areas lu Llie Lelcuusil's stoly way later Jdlsproved by
your fuartier roesearch?

AL That's corgect.

V. Is 1C posaible cuat oven aow the parta
Laat are Lefl are false?

AL I aw skejptical of nost of the things that
Aar. YLarré told we raat bave oot becu coufiroed by other

pecple. It i3 very wirficulc to sort out whtther a person

-ludly-
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&
LY .
3 I o B |
? 1 { i3 selusioudal o1 whutuLer they're lyiny. It's my icpression ;
¢ ¢ Chal it wosT instances Hr., YLarra aas been daluaional, !
it bhut toat's u oifffculc thiny to assess.
C 4 J. Is Laure asytalug you cen Jo, Dector, that
5 coald gaew i¥ & person was faking 1t?
[ A Well, the woat obLvious thing is whetneyr
v thaey stana o galu by what chey're ceilling you or not, LE
5 4 person Ly under a sericud cadrye, lihue Chie, then thexre
9 is always Lhe possivllity chat anythiay they say might he
10 saly 1in aw attewst to relieve thew of the pressuras they'ra
11 under,
13 (AN Qray. é
13 A gut 1n teriis of chu tuwts, the primary way
14 we have of cheching od deceptive practices ie during an
) J 15 exauiuation of cuails, &t an isaue Jroa different ways.
1 . Ui 7 &
17 £ Aad LF a persou tells you a different story
1& oue Clae, ang Lhdil AnoTiwl, abd Chel d4nother time ic'n
! ) 14 much were Likely they'te helny, deceptive. ]
20‘? If & person's actatesents acée alwaye and
21 ? sulely seif-cxcukpatoury --{'ve been tryin, to think of
|
2 | 4 Gifferent wora-- exculjpAaCory in trylag to gel yourdelr
ai UUC Lros wider Sowe Jilticalty, LF tnat's cthe ouly way
24 Cawy dfe, Lncu tnat would iucrease tue posalbility that
2 Caczte 13 wwecepChol, toen motive oul uf The lprerview.
26 weill, toers's otier beoavior in Che interview sa well,
27 Sumeltfes 1i a perscun is clearly upset or aglrated or
28 andlous, Chat muby Taise the poseibilicy ino queationing
24 toe valivity of wuat tney've saylig.
3t Vutalde the interview the lie detecror
31 Lest 16 usud, checiduy out the persou's vereions of the
LR eveuls CLAD Were snared us 4 way of trylny to dacect
=140
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t
. 1 Lok Lo,
. 2 i Than we still wili use something like the
‘ 4 alcotivl fuwtoxlcation, ¢ive a person soaius aywatol, or
i
41 liypaotice tnet i 4L attempl L0 geb tas cruti.
5 Yne Lalter Ci.aly s are often questionsblae
6 eud ail 0L CoeBC fefauds cal be faked by a very clever
7 Ald wwbelnlied toclvicuan,
8 [\ Sous 1t really take a real clever parsdu,
5 togLor?
I[): dua Well --
]1‘ e Ian't ii possibiv te fool a peychiacriac
\2 witacul a lui of ettorc?
13; e %, dfnaed it T 2o and ['w dauned 1€ 1
18 cor'L.
’ 15 i taal parvicuabsar case, yea.
,GE . Ave you faniilar witia twseahan's Scudy,
i
'z f Jouvcart
! ,8: L. ), ves,
I ‘gé . How, asi't Coat o say, L I understana
20 ; 10, whta 30 peOple WO are NOrLdl reasonably like you
» wicd I weal Lo doviors and saiu I'i nearing volces and tnen
22:2 wert aospitulized?
23 . Yesg.
2 Lo And Coen #ii 6F tuew sbnortly thereafrer
25. were raeluaned as weik agaia uavin, been CTesated and cured;
6 : 4G nasn'c there veva & loc of siudy in chat area?
v A Well, ic's worse tnan tiat. Taey stopped
zai naving tae syuptows diter they were aduitied snd maay of
39 tnen nad wifficulty setoing out.
30§ e Docror, even if we sssulied brein damage io
31 ! tula particular case, asswued thut the Defendant nas had
32 E brain ganase [row tow tloe that ne was nine years old and
| -1dul-
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st N

Cie 8wli, Hel, OF whatever LU wasa, fell on his head, we

sesant Laal coat eaisted., wJoos Lnat braln dasage have

any atiect oa bls acility Zo pel & high schoul GED Certi-

Ticata?
Ao dn, refi.
Q. vias e alie Lo seC oue Linally?
A Apparently he vas able tu get one, yes.
Q. " 4as Lie sble to pet a driver's licennu?
A 1 asgune he was, Y.
e Jes e zble to ot and hold a jobl?
A teg, i, absolutely.
I J4s e able to function on those jobe and

pertory aovisl Lasral
B (Ao auuible response. )
. Jas ne able ro haadle ais owm money?
B That: is wy anderstendiag.
! gld e bhave to have a Cuardien to super-
vise als arfalirs?
i L0,
e Jug ue uble to Cish and huat?

A In facc, he especially anjoyed chose

daerivicies,

G Jdas “e ob social sccurity because of nhis
wisaoiliry?

A 0.

O, then from tue tine he was nine years old

we wis aule To iive a normal life inspite of thac braln

gAsd, e Telaclvely speakling in cerzs of doing the kinds
of tidans I outlineu?
A. well,Hr. Yuaru dic what ost people Jo

wal eaverionce suie uisability. ue strugyled to cope

witn caat and found o variety ol ways of coping, maay

~Lihie
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of wihica were gualle successfal,

lie was, (owever, atill lerC with Che damage
and sowe Jdisability froe that Lusice coplng .

Tie bust evidence of the vontinuing nature
of sowe uwysfuaction, anu Jyasfauction dovsn 't wean necessarily
CLdl voud MeCuBSalily dle pruiouiualy retarded OF ol soccial
gxcuricy, in focd, wany of us fuve dowe dyafunctions of
Glie hlnd OF &hubdel. UT. oe¥h uxauined hio using the Luria
Tesl and Chat specliicdlly aduresscs a person's ability to
functiou Lo redponse Lo J adwber of sulauli, and he found
taar chere was soue i uioe JuTluy it appurently.

(. lsa't 1t Lrue, voctur, that the only atea
OF LiLs Life Cledl wad Leun ifupactel Ly the enduring iopeire
il 9T DEalil Jaluge ur uysounetlon, we doun't know which,

the ouly area taab 14 really Lupacted LGS Desd his crininal

reapenslblitcy oo Sopteabier Lhe Jotly, iwi?at

Ao Ui, L.
' e HOw =
A, Wi, wO.

<- LwW, as tu Coe perticalar charges thal are
cinar;ied rOTr Cudtl nicht, ss te Septenber 2eth, 1979, Dector,
Ciofe dfe ZOUL Caafws if Lulw partlcular case. heve you
Lead LL0S¢ Cuar,es OF & copy of the Gowplaint?

Al I sun't hnow., I've been told by Mz,
Yharra Crbi e's CRalgst witls -- Chere are just three
caaryes, ss I recali -- first de ree murder, kidnappiag,
and seadal assaulc,

' Jactor, Jo yod .esl you are gestifylng
WiLaoud even niowiny Lhe coarpcs against tie Datfendant?

A, sitooul aaviin, Iesd those charges.

1 .dve hearc vnase charyes frow Mr. Yvarra

and I eliuve Lrow . lr. Molbuire.

=1lius-
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o
f G A8 to the cuarge 0f wurder in che first
) : e Cek, on Sepfemaber ~ola, L579, was cle Defendant compe-
2 Cenl wiodel Che JHeHEU LoL Cest, the staudard posed Lo you
. .1| Ly the Coure?
5 i I vou'r ktwow, [ talue there is such evi-
P ucace £aat ne may not nave been,
'71 1. Okay. A8 to the chavgs of sexdval aseaulc,
8% Was e coupeledl ander the .fclisyghton test?
gk Al I wou't iwwow., If it werw crua for the
10 ficst, it would bLe Ctrue fOT &ay @luor chavge that there
11 Wil
12 dr. Ybarra's recollectiou covered tha
1 wurder or tae kilifng, There was uo wention of sexual
14 adsatil or of kidnap,ing.
15 } . Ukay. The iourth cuarpe, Doctor, is a
16 ‘ battery, unlawbul touchiny of soucboay ciee with che ip-
17 tent Lo Coitult seaaad assaulc.  Wouid your opinion be the
o 18 | puse Unea that ic te possible Lhal you do not know &8 to
o 19 als ¢ricilual responsibilicy on septewber Zoth, 197%1 B
20 |, Al I nucss Lt would.
21 ‘ oY MR, JOALUTOh: iy favcther gquestions, Your
2 O TWE LN
23 8Y Tail COLuT: Aedirect, Mr. nerring?
24 LY . miidaitios Toauk you, Your Hooor.
25
26 KL LNLCT L ZANINATION
27
; LY UK. nLHRILG:
28
29 e Juctour, 1 have Fedd tae Kosenhan Scudy,
30 |i Loo. 1U'a iinu w. lutercseiu; reaolo:n, isn't 1e?
i
at ; . Terribie,
32 ; 4. Thowt jpeoplie were pretty clever folks,
-104u-
I
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3
24
25
2€
27
28
28
3¢
31

32

weren'c cuey?  They nad been belleved?

AL (liuv auuible reapousc.}

. They were nof uuil-uorual intellipence,
were Ciwy, ductor?

. 50, a5 a twcter ol Zact, mest of them
wore uliVerwity faculty, as [ recass.
oW, 4 persoi wiao ubas toxic paychosis
vEvbauly s joing L0 awee d suardtan, youldu't he, durlag
Che Lime Cadt he bs sulfexin. Zro. wodic psycuosias?

I g, caring ciat tlee, yes.

The Cerrible wiilicuivy wich toxic pasychosis
I8 tiiat Wi a jersou 18 use payeuocle thay, nost of the
Cing, are £OTCal of apfaletly LOFLal acd fou cannot tell
ciar Laat pusdibelil, or notesclal s there within thet,

e ALFL, L. o peUSOC WLo Ld sulfering frou
tuxic paychusis protaliy coale not et d driver's licensas
willie lie's in Caac conaltios, woala el

A Gn, wo. 1o facz, yoa Jon't need to hava
a Coxic peycnosis, 1o pou’re ruzoaicaced you cannol seC 3
driver’s lLicruse.

. Alriyne,  Aud a person who is saffering
Crow toaic paychoeils probably couldn't pet aad hold a
Tugudldl Joi walle e is capar Laaclin, thal toxie paychosls,
could ue?

Iha NU.

Vi Soetor, wuueld you exnpect a person who nas
A & celupiohal experivuce and pussibly is sufferiny froa
LONLC payunosis warin, thnat delusion to remenmber all che
eventy cheariy?

A Ok, wo. Iu fact, wost of the riwe chare
is aimesie for the events cChat occurred in che toxic
peyeLusiy, 4nd when tlhere's a full-tlown Jdelirium I nave

Yo
bR VL bl
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; 3 LeVQTr noowh 0F or haeard of anybudy wao 1s able to recall,
. 2 . Tuere are a nuber of parcs of Robert's
‘ } ) 3 sLory wulci iualeate tiat he is not trying to axculpate
. 1 nlugels, aren't taere, boctor?
5 Al Oli, 8sowme of his comuents were quite damay-
6 iu,. Tie way ha recounted aiz use of alcohol aud other
7 Grugs, oe bosloved Ll he add @ uajor alcohol sbuse prob-
8 leo, dns ue's conviuced soue of the other examiners of
g chat, LoO.
0 [P Wow, to thu best of your opinion you Lelieve
11 chat lobert was tryloy to remunber the eveats when you
1 i first aaw nua, righe?
13%; A, e @ppoeared Lo be, Fu8.
14" . Anlu gabsequently Lo the beat of your recals
e N
‘ 15 wection zud oplniow iopert contisued o L¥y to rewmember
. 16 tas vvenl?
o 7 i well, 1 waw reilly vory surprised on the
. 18 lusl e¢aanination whether, as ¥r, veCaire and 1 diecusaed,
L. i
P 19 auw We couid wef some tecovery from tne aunesia. We thought ;
20! Caat wWe would Lave Co sove to sowe of che other charges
21 chat 1've dascribed tu iy, Johnscoco,
22 0. Ailu Lnat wag pursaant to a defense sugges-
23 tiou cnat we @it be able to de somwtiulng te help him
24 Ceawiaser, rigac?
25 A fes.
28 . Joccor, you indlcated caat the deprassion
27 ac the tiwe wae soue type of faaily gricf, social futer-
28 aciion, sacil ay the wife leaving, depression was a common
29 reaction; ri,niT?
30 A, Yunat's corredc,
3t 3. ‘‘oe severlcy of Kobert's depression, was
32 CHAL CoMuull O uol 1 that Lype of settlug?
- L=
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e e

I A, well, 1t's ruch aore comtoa thdan homiclde

‘s fortucalely not cervibly coumon, sud as you

2 15, Lav it
&
3 Inol bLack CHAL'S The tine whéa soue interveation really
i
1* was needed. The physiclan recomeended it and Robert i
SW wéudp ed Lo persuade nils parents 4ot to carry ic out, |
5 [V Ghay.
7 A sut tiw Lndications are that he mwade a
3 Lenelie suickue atferyc that ndpht that worried an unrelated
9‘ pazsiciLan,
0 | i poLtor, Lf we liws a0 scale here and we wWere
1" wolng o welnn, budause you have ladlcated chat you are
1 Hwet sute, ripht--
ta A Tnat's correct.,
14 | i, {Couciauling) == coucurnin: uls criuioal
“ i
14 Teppotwibiilly Oa Leplelcer the Jicn, P79, 1f we had &
16 scale to weisn wiich way Le probably Jelt, would you prab-
17 ably fuel Lusl e wae UGl coupotent &t that tiue; is Chac
B 16 corruece? \
o 191 A dell, 1'n troubled with tue terw "criminal
24 respotuibilicy'’ becauwe wy beifer 1s chat everybody is
21 raspuasivie fur woat they do.
;
2 ! . aow, let we suabsticuce tihwa "crazy" sccord-
2 Ing Lo the Hewau,bliton Bule,
24 I alrlght. 1 thioi it's possible that Roberc's
25 couuition that eveunin, it cthe Mellau, hton Pule ac the tlae
26 or the killilng.
27 BY MR, alRiLIas: lianic you. I have no further
24 yuedtivis.
29 pY Tull CNUKI: Recroawi
ao | LY PR, JOUNSTO Yes, Your honor,
31 ———u-
3z | —————
1 - Lin -
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. i .
: i ke GROSS~ESAAL A TLIOMN
t ‘ : oY b Juehilul;
. a [ Just vae aved, ooctor, talking about the
5 Jeverce duprawsion Lhe ielenuwaat was 1o,
& & Oliay.
v [ Jlu you cale Lo ur review witia anybody
& wla cendacr durin, the tnree 0or (LUl ways prior o wWieh
] cala vocoarsed?
1
10 . I reeu tihe =-- L reusd chiwe or four crans-
11 cripts of == wd L don't wnow whetieT Lhey were Hepositioccs
12 Or Frul E.aG awaCiag == Luac ks sehi Lo we fron people
130 A0 Nl wueedl dafvald dobere,
L . 2id tiey Jeuonslrafe the devere depressioa
ﬂi; WP Lhg), L CoaTée 0T Juuk day perigu?
E A U, L. Sawy olua oot demonislrate the severs
: wetlesalon o€ abiost aay Ciae rollowing the aulelde attempt.
' laj T facl, ¢ Very Gulealy coverel thef ip and vas able te
149 J‘ pelgasdde wuly | 2lanles, WU Wel= Joungesaed peopla. thac it .
20‘; was ifl, il Lo el im0 9 and Jew wobin and Caed go on
21 Ly dauLadd 99, TATHRT Ciawed to ,el [ne psychiatric halp
2 | Caal L Odpnl Lté gave gl
23‘ O ESTNREN £ NRS B VIR Hu furvaes queatlons, Your
24 L LBE .
2% wy¥ L. COLKT: Hr. siedulretd
26 [V SR TR TH N R 4 Sy Yed.
27 )
28 e DL RLCT AL TUHAT T
29
S i, leUdinlo:
aq
31j e Is ic correct Lo say that you }ust iadicat-
3z | Cu Chwl Hobare coveree Last seprassioa up?

~la4 -
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¥ ‘ -~ o
1 AL Taat's corfect.
2! oY albo. Medilas do furtaer questions,
3:% 0% ik COURY: will Or. Cuappel be held sub~
4 1 juul Lo rYecull lacer in tue case, eotlucwnt
5} sY MRL JOHLLEUWG Jof v behalf 0f che State,
G_i Tour avnor,
7 oy @R danntlid: We woald ask alie co be haeld
1
8;? antil possibly after lunch dnd ae Zds a plane and va
|
9 } wilil Teivdbe ula,
10 1 LY Tu Culny: e, Caappel, we cannof ralease
11 : you at chis time, Later, wiwoubtedly, if counsel decides
12 - iz is appropriate, e Wikl bLe dble to raivase you. Thaunk
13 ! FUU VeI wdias
L 3 5% Wb, wasdiaLle Thane yol.,
15 | oY Tull ol we Ldave pouns Chrough wuat should
16 e our woriidl weon dour. Ii's tise to break again., Let's
17; adVe QU YOcuBl. I would lire to try and couwe back at
18; around 23U, whlen would ive wverybody sbout an hour and
. i
19 filceeu minuces,
20 deenber af fLhe recess do not coaverse
21 auony, yourselves 21 with dayone else on auy supject con=
22 pecleu wich the crial. o not read, watch, or listen to
’ 23 any report of ov cowienvary, luciudlay withour limicacion,
24 Lild Tauilu, newspdpel, OF Leporis about the case or people
25 in Ciws cawma, anu that includes ail of che media. Aud do
26 wol fors of express auy opinion on auy subject uncil thae
. 27 cese 14 vinally subiatied o yuua,
‘ 28 ne will be in recess uncil 2:00.
29
!
30 ¢ (el oupon LOUrt Couesded «C the hour of
; 12233 p.a. for the nool receas in the atove
31 ; Hatovr.)
32 J
5 -luuy-
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|
; |
1 % (wi-reuion Court reconvened at the hour of
Lisy p.w, dn the above datter.)
é' 2
: 3
4 LYODHL GQuaTs Let the record reflect the con-
5 Ciluudbiou ob our case, Che presence of the bufendanc, his
6 couusela, Cau wistrie¢ acvorney, the presance of the Jury,
7 anc che alternate in tue box.
8 Are Lhe ParCied raudy o proceed?
g BY . dOabisTllo Tie acate is ready, Your
10 IAUVISLS) o
1 sY R, HMesUidl The Jufense is ready, Your
12 auollor,
13 j BY Tnn CDULL: Alragnt. I understaud thac
14| Lue SLate 48 woiay, o vall a wictness now; 18 that corvect?
' 15 LY i, JCeShUn: Taat is correct, Your Honor,
16 ol i COUKT: fou vair procesd,
. 17 oL JunbSTUA Taw Stace would call kd Blake,
: 18 oY Gl COURT: The Clerikc will swearx the witness
N 19 daitd tae wittese will tabe che szand.
20
21 (WITARDS SWORH)
22 ".‘
Sui. EPVARD TOOMAS bBLAKE
23
24 naving, beew L[irst duly eworn co testify to tha truth, the
25 wiwle CruLti, duad notuluy but the truth, testified on his
26 vall s Folioww:
27
SY wne LULET: Vlease be seated.
28
29 LLELCT LAHIRATION
30
L R, JOIGTG:
31
32 G would you pleasu state your full rame
-luot-
4
+
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g

P

1 dand &pell your Last udee for Die record?

z A, Edward Thomas blake, Brl-a-k-a.

i [ dnere are you from, ¥r, Llake?

3 A 1 aum frowm zueryville, California,
3 . what 18 your businecss, asir?

[ i 1" a roreusic seroioccisc.
H . dhat sducstlonal backyround do you have?
& &, 1 received a Lacaeior of Science bDagree
o I {n Criwinalistlcs frow the University of California at
c i parkeluy 1o 196s, and aave a bachelor of Criminoloyy
1 Deyree frou tne Unilversity of Califoruia at derkelay in
12 19le.
13 [F o yud nave any oCher apecilaliczed crainiog
. 14': in your teciumical rield?
15:L A Juteide of ay iracuate studlea and ressarch
. 16 wors i've done?
17i NN 20 yoa belony to auy proiessional organiza-
IBI{ vioua?
19 i A Yus.
20 3. rlease cell ne about those.
21 A Tae California Assoclation of Criminalists;
22 i the .auerican Academy of Yorenslc Selences; Sigma 41,
23 whic.a 18 thw Research Socierty of lorch Aserica, aotC the
24 iocdl welheley lraternity; the Awerican Sociecy of Huzan
25 Cenefica; and tiu Paw York scaceny of Sciences.
26 Q. Are you euxajed Lo any regearch projaccs
‘ 27 ar tie prescat tiae!
8 H N, fes, 1 oavi.
29 ! f, Could sou tell us avouc that, please?
30f A. I have a cobrative reacarch yxraist from
31L Coe LhlCed stetesd Lepartment or Jastice, with toe vakland
32 Police Laparcoent and the dniversity of Califoraia at

“lusl-
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23

24

25

26

27

28

29

30

31

32 |

serkeluy, @ad tae purpose of toat graat L8 o look at
$owe 0 Chu compouents of suten that cau be used for gsuetic

dudlysis.

Vi dave you authored sy papers tihut have besn

puvlisued in your fleld?

., Yes, 1 nave,
de At would you roil us ebout those, plusse?
A, 4ouls you llke we to reau the nazmes of the

ticles of tiw arcicles aad jouraals wiere thuy were publishe
ad?

. The ndmes of 8 couple journals that you
have bewn pubiishes in and the penceral subject area of
the arcicled you nave wrictenu.

A Aunslyiical Zihemistry, tast paper invelv-
1, <ry,. acalysls; the Journal of Police Sciences and
Adoiniacracion, involvin, some of the presunptive Lescs
for blooe aud soue problead that can be encountered with
Cacse Cesbo; sclence, the article nuulished in Sclence
gescrives « digenvery of an cnsyme found in spermatazol’
Cadl aas jeuetlce varfiation in ouaarn populatlons; the
Jourial of Forensic scivuces, Chls jpaper was a review of
puitclic wArkers found 1n Bemen; Foreuslc Sclence was an
abstract uf 4 paper Lhat wad presented at an Liaternational
jieetlng of Forensic Setentlsts in turlel, Swiczerland;
Forensic Serolopy liews, that papur iuvolved a descripcion
of che typing of a particular genetic warker that is found
i bleod staiuned evidence,

5 That's fine.

sow, Mr, Blake, have you ever cestifiad

iu Courcs beforv it Lic Arve of Berolopv?

ha {us.

. Ah wiat Courcs have you testified in?

=iuhsL=
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20

21

22

23

24

25

26

27

28

28

30

32

Ferndpd whant STates nuave Yoo testiried iu?
A Toorouphly ertensively iu Californfa. I
flave testdifiae 1i ransas, bLral, Aisska, sod uow hevada.
BY e, JOGHsTOL Your twonor, at this time we
woulc offer Hr. Glaie as 4 épecialist {n the fleld of

BGLULOy, .

LY The SUVKT: vir. Lofulie?
6Y M, etUIRL: Ho oojection, Your Houor,
LY Tuk COURT: The Court will accept Mr, BHlake

ws @ orensis seroiopiat wud s accepted as sBuch by tits

Court,

DLl s Ilhal Do OodTTAVED

B Mo Jundan O

. . slane, Jic you nave wn occasiocl to

eXanlic ang eviuency Tepardilay chis particular ceew!

i, Yew, I cid.

. Alatl woule Chat have been?

e Jardon we?

Wi, Iag <id yod @xa ipal

A There wele a DLSer of lteans chat were

anipPed €0 e from the .wdleal nxataner's Office in Salt

L o8e ibows laciuuca a vial of blood labeled

Lane City. OF
wdnly UYLIZLLn, o fuve lateled taacy Crififca, vaginal

Gwaby, wikCa contaiacu vne swab and oue stalued microscope

silue.
2 nat what Jdid Jou nahe 0f tinose axauinations?
A The Licws waere recelved on June 12th, which

I beltove was a4 (riday. L pircaed Tuew up at the Uakland
ALUport very late $riday albernosu aud then worked on
thcae sawples over tiae weeband, whici would have been lust

EPNRT
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i
1 ‘ weakeld,
2 L. AL waOse Te dedl wad you wake these
! 3; ernawitationn?
4 i i le is y unzerstandiuyg that I was re-
i
5 | Lalisy LY woCh yourgelf and the defense counsel,
si SYOMRL JOn TN Your netor, may 1 approach
7 | tue Cleri ead fhw wicnhuss, leasel
8 oY Tud COLKT: You iy,
9
10 DLl y 0 aasIGATTON CONTINUED
" ot Mi, Joaasiois
12
i . “Yr, blane, I woualu Like to hand you what
14 Haw LYool rarhed as state's EXOLbity 30-A and 50-B.
' ‘15 Plouse cxaualne tiowe.
16
i (Jaafeapua Lue witteus cexaulied coe axnibits.)
. o
o 18 : . 30 youd recopnilce those Dxhibics, sir?
;s 18 ; A fus, L do.
203} . AllG Q0W uTe yuu able £o recogulze then?
21 A Lgen une 0I Cu@ Ltens hes my ware on ic,
22 | 'R Al wodld you pluasc teil us that those
23 jitows are, refercine o tioc Lxadblc nusbers, plaase?
24 AL The flray ites is labeled 06, aud it is
25 4 cube whlch uus a nwagltai sticker oa it with sowme
26 hesplial ideacificatron iuforrwcion. Do you want taat
27 inrermwacion?
X ?3\ e Yes, plewse,
29 Al The grinted label reads, "Hancy Griffith,
30 sancy Hs-1 sox 0110, fly, llevaaa.” It has a Jate on it
N : Oi Y=24=7%, There sre soww Luitisls on cthe itew that I do
a2 Lot veconize as well 4s uy own wark and iniclals,
~1254=-
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‘W

d vgdy. And Lteinn sb=Al

Al [ten Jb-A Ly o 89lide wafler, which has
uy wari g Lo, Inslde the slide mailer is oue slide.
The slide 18 labelec “dancs Griffican's § vag, NTVAF,"
4Ly Cue idenciftcationw wweser is iu-io-79. There are
woie LuiCiaid Bur4fciud ince Lhe ,lass and my mark ia
oi tat glice Lo peucil oL tue frosted end of the sllde,
I tilnk toal this maiter saoula be Laped on &0 Chat Lha
siidu doesa't fakl out ui ir aud vreax,

Tae last item Le State's Exhiblc 56-3.

Llc albo ls a slids maller countalavr Chat has my mark oo
{c. iLusiuc tiole container contains two #lides, both of
Wiicd a8ve 47 barcé o Caeas, L Calus that should be taped,
PO [t

1. a0w, Ar. slake, could you explaia what
Loty uf whadinifluas Jou .urforned in rezardes to those
Loanililel

o fos. Tie ,ebersl thrust of the examina~
tion tiac i oerfooned was to deturuine wnéther or not
geawt wad containec on che varlaal wwab. If semen was
Fusiiv Lo Le Prosent, Lo pub un csbtlmate uf how much semen
wAs [Tedent on e swab sl Lhen cot.duch any appropriste
senetic marier analyeis on tlie ywab specluwen.

Toe firdr scace La  an analytical proce-
dure 18 to renove & one-haif section of tue ewab. This is
gutie by dlssecting the swaos witn & scalpel, rewoving the
cotton portion of tae swab material, and axtractiug that
cocron waterial in a very small voluse of leotonic saline,

Tae extractad caterial £ then separated
into two eouwpouwats., It is firsc subteriuvged to ranove
Loe ceilulur material frow the fluid caterial,  The cellu-
lar wateriab is placed on a microscope sitde., The celliu

~lusia-
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- 1 i are cadsciu Lo be fixed vo tae wlcroscope slive jlass by
2 w paibtle Lwatliy.  The flauvd celles ure then stained with
: 3 a4 alvtocuendval stala ciaat wokes tue vissalizatlon of
: a the cells sovewhat easler under tne microscope, and then
4 Ciw isicroscope allde ig uvxanincd wicroscoplcally, as you
6 wacat lia, lie, Vot flaid portiou is chan used for a aumber
7 of oCiier testu,
8 NB Gidr, 0w, r, Llake, regarding that
9 Lagilug #nd the vbiier Ledtlh, Ladt you wld, what was the
10 purjpvse o0& ais Caal testiug?
1 Al Tuat cesting, pavticilarly the examipaticu
1 of tue wmicroscope 4llive, 1s £o Jstermine whather or not
13 BPellalazod &8¢ prusent alow, With ceilular qubrias extract-
14 ew Lron Lhe sanple,
) 15 o, sid you conuuct thwuse tests in accordance
15 Whtis tae Blandary procedures in yoeur grofession?
17 A, Tes.
. - e Al a4 2 redult el the tesCing were you
1‘ 19 dvbe [0 Fedddi any ecnclusion in tals cagel .
20 b fed, [Z there wurs #peruatuzoa presentc
24 un bt s§lide, widt I woued ciusidey a fafrly swall number :
20 oLl spuruwarazod,
o t, Okay, llow, you also wencioned that there
24 wWad Lo Ui BOwe Cestlas regardly;, enetic marker. Wow,
2t wWouiu ChaC Le llke au An®) Cyplar system? .
26, Al Yed, 1t woulu,
) 2; . And Jid you perrorm such 4 teat on chis
! 253 paterial rrow che gwab?
20 A Yes, Tae fluld porticn of the swab is
ac useu for tane testia, lor t.e water doicable A0 blood
31 Froup substuancad,
e . Oy,
-t
I
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3 Al And tuab test vas perforued,
2 A And Sld yoi conduct it in conformance with
3 Che Branuwary procedures within your profession?
4 AL Yes, tuc I think I should add that there
5 are very tany differeut types of ways that people go about
6 goiu, taat wing of test. I wouldn't chink that ic would
7 Le fair to #say Ciat thefe Ls any one Lesr taskt is con-
8 sicercy & standard cest, that is in Che detalls of the way
9 Coed the cest ls periorauu.
10 It penerael tiow L Cie teat that is used La
11 callcu an avsorprlon Inhalation Tesc. The chemical Jetails
12 of tudbt tesg nave ua aunbier of variations,
13 e 4% Che proceesure tpat you did use i3 an
. 14 : aCoepbed procesare?

15 Ay Yes.
16 ! Fo obfain che desired result?
17 A N

' 18 oL Ukay. wiu you senleve any results in thia
19 case Loat vesle allow you to tare any conclusion? )
20 fee Caere was a end 4 antlien actlvivy found
21 in Cue SETrAct Lrat thne stwab.  The siznificance of that
a2 Finuliig, Witi re ards Lo tue contrihution of the sewen to
23 | tuat, Lo oy view, was a0C sipuificant duc to the very low
a4 : Level of swuaen found, bota In the extract from the swad
25 aud i Che slide preparatiousg of thw extract frowm the awab,
26 teoal Ls Lecause Che vietla Lo chis case L known to be an
27 A secrelor and the amount Gl senen found cthe wpeciuen is
g very low.
29 Tie finding of A antipen acelvicy oc the
30 | palple could be a cotal result of Tie victim's own fluld
31 E gecretions, Ouw canuol even epaalte the possibtility that
32 ’ Chw Buaei sonel could hLuve bGeoen a Type B, tor example,

=iof-
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1 pecdue Liu dlouaat ol seven 15 39 low that the B antigen
B 2 aotivity L[rfur 4 4 SecTetor couid luave easily been cissed
. 3 even by Loe wost sxLengive testlay procadere in this pari-
|
4 cular gaiple.
5! 3G, Lu oy wpinioan, w0 conclusion regarding
i
& cie ADU Cype Of Cuae seusn donetr daoeid ba drawn froo this
v acalyuls.
& . 1. clier wurdg, #v, olake, it would be
1 Lwposulole to you trom Che fesulbs Lo viandce any onel
10 A Thal's correct.
1 Y. Io uoaid also be fnpossible for you to
12 use yuul tesl resulty to aay Lnmb & partieular pergon was
13 parc of Liae ,Couy Lual oay nave Yeen Che donox?
L R well, virtually [row this tegcing alone
15J oue auadred sercent of the cale population could be the
’ i pesenl cohbor. The ant snalyala vioulu have been informa-
' 17 Cive uad a forei n anti en beeu fcund, that 18 an ancijen
,' 13 Cildl Cuaia have ol beeh contribuated Ly the victin, thac
. 13 nine G KosUll woulu Cuen Lave bevw inforumative. .
2) Absence vl aakine such a finding though ’
@1 Goel ool adlow us LU Yot oy concluaion because of the
22 oW ivvel of denea present witn re;avd to the genatic
23 coagonuats of the setan donor i thay case.
i e wow, Br. blake, pased on your axperiunce
25 anu Foul cralulna ave you able co come to any cenclusion .
28 s¥ TO 4 pevied ol {lie betweel the tire of dounacion of
27 Cadl sveell Aid Cae Ciue of takin. the sawplel
28 A, e Cime incerval tiat you ars talking
29 apoul lu geferred Lo as Che pustcultal Cluwa interval.
20 I¢ is very wougual tu flog dperildatdliod after three or
i1 four days oF intercourse. S50 that we can draw the con-
32 clusion that tue vieols nad to nave eagaged in an act of
| SYE
B I
i
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14
19

20

2t
26

2i

30

31

3

gl
R o

Bexddl LLLercourss taree to Lour days prior to hex death,
eeyoie baab time, he tlse licit canuot be Jurcher refined,
‘- Jart. e«uule the sice or quanticy of the
saaple Lhat you dediln; wito luge aave been uffectad by
any 0f CToe sctivibles periaape ol dancy GriZiich, and by
caat I wean tolaps like could drainage uccur 48 a result
Of walsly; Or WOVIng O Ty arouad?
i, Cercainly. Taat 1s oue of the factors
that wllows a posteoital estimate €o po made, There L
pyTauual luse o Ll Colponedts, Luc Seuend CULponenta
Trod. Tie Vagita  atfter oun ejaculacion has takea pluce
1i cue vaglon, sed 10 16 Taat pruecual cecrease in coe

Belen SOLO0LeRts thdl ollows fu chtliadte to be wade on

tae pusteulcal lotervel.

e S50 as 1 understaud yoa, under normal clr-
Cuin Cdl.lud We Can sdy Thal Dhe lutevcourse occurs within
Cafee LU SOUE wdys LBLOTe che tlue taat the sawple Wwas
Caken; iu taal corieci?

AL Certainiy.

. And then beyohd norvmal circumdtances 1f
we Cade 1abo dcvwult tilups suchi as rolling arcund in the
dire, waliing a wile, belng on [lre, that aay wake the
actual serled or fiwe vi lutercourse @uch less than the
tacca to four da, cstinato; s taad eotrect?

k. Jerl, I con't tulii. Ch4af Cadt stalement
1a Curredl, tw.

. Couid Jou restate IU then, pleasel

A, Peculiar wiads of activity could certalnly
LiaCTease Lhe rate 42 walea ¢he Seldil compoisnis are lost.
Tadtl GOuiu oo 1 caluk. w corvece way of atatiug the situsacion,

A prall cnouat of senen belng deposlted

L Che Vap iy Lo be, £6 witn codld nihe Lhe anount that 1lu

~luab=
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1 usually Chers 8ad tnen wiel 18 detvcted later on less.
. 2 soucntiy of tChe vaplug would reddce the amounit of semen
3 coumpunients and things ot thal nature can all countributa
1 to acculer«tin, cne loss of sewsn cowponants in the vazina,
] . Ukay. 1In tais particular case, My, Blake,
6 Lo Lox wesl of your ability, was tae sweb that you sxamin-
7 cu collevied &0 $C0Yed LI 4 Wiliws¥ GO properly preserve
8 it for testing b/ yourselt?
9 [ fes, It was.
10 EYEUN TR R G Yuur wonor, we would nove
1 tor Lie acurssios of State's Lxhivits 3¢, J6-A, and jb-B
12 dt tule i,
13 5 . cenila We GdVa 0o objection.
. 14 B CoLEily State's Daalbice 50, 3b-A, and
‘ 15 SHmu ATC dai dueillcet W1LUGdi objection.
16 BY MR, J maaToln sy Furgher quastions, Your
7 onoL .
o ' 18 LY wnk Culnds Cross-icartuation, MHr. MeGulre?
19 5Y Ok, AelGulril: Yes.
20 87 Vi, alewdid Twuld I ave a glass of water,
21 phuasel
22 oY Tt COULT: Touw certalaly can,
i3
24 Choali=L i NAT IR
£5 P
LY MR, HebUTHo
26
|
27 i Jr. slahe, woulc 1t be correct to say that |
28 48 4 Yeswll Ui Lue Ce5CLlav Lual you hava bean ablu to do |
29 UL Licde Sdopivs we uo 00D Reve any vore ioformetion about
40 Che foeufli) ©Ff fae seduh GOROT Lhan we did Lafore you did
KE| Lauc Leatlng?
42 “. L would say that toat ls correct becavese

=1l0ha-
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e g
1 Lased apok Lae Cesting chat 1 oda we have really no evidence
N 2 abourt the geweu doner,
' 3 . Aitu would LT be currect Co say that based
4 Gu Lue wxatinution coadl you ave uade of the items that
5 suve buwll dubnifred vty o witnin tee posteeltal {aterval
& @ Liwe iliib of Uarew Co ivur uays, we rually do not have
7 duy Luded 0l Wael Lae duol o Lhfelchudse ocecurradt
8 AL Vhat'y Lursect,
gi o4 M, WeLuiil: a0 otieT qeesclons, Your
10 hoaor,
1 Y Tab CURET: wwuirsee?
12 W B, Jiae U Yes. Just oae tidng.
13
) 14 i e U7 L i tin [TUN
13 ;
LY it JOANGYOL: :
15 i
- de GO JnoWw Chat un sct of Llntercourse did |
“ 13 uccur; i3 ChHal Llue, T, piare? I
st . 1
o 13 s fus, Curlalnly. )
22 (o A that'd Lecnuse of the aperz?
21 f Casl's sbsoluleiry correcl.
22 i, sag Ceo vlaer chine, ii chis particular .
23 BAZPLE dad bueil Tesleu In Septiaber oL 1979 or the firet ‘
24 ot Cctuver of 197¥, wodlu tue redults huve boan sny
25 Uifterent Chau Chey wele Ln lwoil ,
55 Al soL in oy Qpinioa, Lo,
o7 DY M JuanSlge: Lo turcher aguestions, Your
23 [ETTNTS) oY
21 A% Tudn CUWKRT; recross’?
a1 3Y Mr. e GL e Tup.
I S
|t
an ‘! ————-
- lvui=
|
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LT E S =L AN T A T

i

H GY s, heUGULRL:

1 Q. Lr. slare, are you feailiar in your work

wicn Che teri. "aoncuitsl vaglual speclmen™?

i

61 A {es.

7 . woulu you tell us what that 1s?

3 . A noucoltal vayiael specisan is a aspuciuen

3 collectud From tie va ina frow an individuel who has not |
10 hay Fecsilb sexdal Latercourse,  woruwlly chat would be & j

pursoen wie has sbacarned frow sexual ifotercouree for at

19 least curcu Gdys.
1 i, Auu are there certueiun characteriatics of
nencoital vagiual sjcciven with respect co the quantity of
15 acld pucspoatade actavicyl

16 . Yeg, [he viginad has acld phoaphatase

K - AcCivil; Caal i assoclated with tue vapinal fluld material,

o 18 e level of dcid pnosphaatiase that is found in vaginal fluid
é
ﬁ ‘ 19 o8 Substancially lcas thnan wioat is found In sewen, The .
20 duouint 04 acle gaospnatasc activicy found in seuen, as 4
; 24 macter of fact, L3 apout the hivnest source of aclid phoas-
22 phatass funnd Lo any place in nature, that La aoy human -
B
23 seanu anu all priwaie demen. Yo | ive you au ldea of the
2 auabers invelved, il otiv ware to collect a piven volume
28 of vaglnal fluid and cougave that on & volume basis to .
24 Cie &cid paodpnatase activity 1n the sduw volwie of seman,
2i Lie Calio would by ou che prdaer ol one thousand €O one.
28 G. 9id you nerforw a juanticative acid phoa-
25 Phdtese exanination wii The vaglual swab chat was submitted
3¢ e youl
31 A. Yew, I did,
3 Q. Alid what vere Che results of that?
-1jul-
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1 ! h. The results of cthat analyals was that the
. 2 ievel of deld phospnaacase sctivicy found in the swab was
3 comparable to Lias level tnat woulo e found in & noncoital
4 speCiuei,
5 e Ul 4% & result ol taac we are not able
5 LG lurCher reiine Che tlmeirawe in tuls case, are we?
7 i .0, we ars aot, Taat type of sltuation
B 1s expelCed b a corwal seic of clreuwsavaaces in a sample
g Colltelfed aftel twenly-luar lours, for exawple, where
10; caere wiil scCile bu Cue elevaced scid phusphacase, would
1 uet Lo Lndicsted pub Liaure still woula be a subatautial
12 awoBUl of Sperwdlaioa presanl.
13 aY M. -Cudlals Lo iarcher Juestions, Your
. 14 “ nonol.
15H BY b, JULaS TG GG curther Juestlons, Yowrs
16 33 wiagl .
17;‘ oY S WL Iv vr, Llaxu Lo be held any
. 18 long et or can e be escudeu?
o 19 e¥ Me, JaaanTOug ive a8y bhe excused, Your N
'
20 : dounor,
21 LY i h. el te wmay be cxcused, Your
22 LU .
23 5X il Gl we cdn eacuse you, Dr. DBlake.
24 LYONR, B Tada G,
25 | y
(rnefelunon tue wilile8s wWwas eagased frow tha case.)
26
2 bY Tai UalAT The >tate way call thelr next
28 withess,
28 r LY i, JuntiSTod: T Gtatw would call Dr.
30 - Lynii GeTOW.
31 i [epp—
3 m————
-Litd-
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& e _

i, « {JITHESS 340rl)

2 DL, LYl 3. GREOW !

3
t naVing, buen Lirgt su.y sworo TO testify to the truth, the
) wonole traciy, aud nctiuly bat the rruch, testifiec oa his
5
. oath g followa:
>
2 3Y Tac COUdl: Flease be aeated.
it
9 DIVLCT LIANTNATION
10
BT ki, JOulalOil:
11
1; . will sou plewse wiake your full nawe sand
15 spell your ladt nawe Tor the recowd?
. 1 i Lt Lertow, U=e-r-0o-w. ;
14 e wilerv uo you raside, ailr, what city and
16 state?
13 A I resice to Fueno, devade.
B 18 . Waat ia yeur pressti osccupatiou or business?
" 1% A, I1'z a pracuiciv;, psychiacriat. .
20 d. Are you ticensed &s a wedical doctor? i
21 A I'y licensud 48 4 physiclan and suryeon ’
2 in the Scace ol lievada.
23 . would youa plesse ocutlinz for us your
24 educativaal training, sir?
2% A, I's a ;raseate of the University of Nevada, v
2¢ Heno. 1'w also 4 yraduate of MeCfill University Faculty
; 27 of ficuiclue. I Jid elx vears of posi 4rauuate training
I 28 and futernsnip ut daiter leed General dospital, And then
29 five vyears ol psycaldcry resideucy training in San Francieo.
30 . Are you a wewber of any professional
31 or auizactions?
3 A 1'm 4 necber of the American Medical
=lUGu-
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?VA i Association, hserlcan Psyculstric Association, Anarican
Q_ 3 Acadewy of Psychiatry and the Law, Auerican Academy of
t 3 Citlld Payceniatry, and sous othere.
‘ s 4 U, Qwnay, dava you ever cescified in a Court
5 ol law beforael
[} P Tes, L have,
7 . Doctor, could you tull us what Courts you
& iave teatliled in?
§ AL 1 nave cescilled in Judgpe 8rain, Judge
102 s4rrektt, Judie Gabrielli, Judps Oraprena, Judze Bowen,
111 Judpe Swart, Jud,e veko, Judys Mancuchian wien he wae in
12‘ plyctrice Court, Judpe Youn,; Aand in tae Federal Courts,
13 Judge Thewpsan aud Judge Reld aad Judpe Claibournae.
., 14 G Ukaf., Perhapgs you could turn that micro-
’5! paote 4 little bir so you are directiny your volce more
. ‘65 iato A,
W7 A Ukay.
--1 8 L aow Lany Cices nave you tescified, approxi-
- 19 wately? )
20; AL Several andred Lilaes.
2“ Y. Aad Laat is ail io tne ffeld of paychlatxy?
( 22 A. Yus, sir.
2 wY Mh. JO0is3T0%h: Your :ionox, we would offer
24 Ur. Gurow us a specialist in this area and an axpert to
24 tustify in toet flelu. .
2¢ oY H, alhilacCs We uave no objection.
2? pY¥ TiE COURL: [he JQuurt accepts Dr. Gevow as
28 & eXperl iU peycualalry in tals Court.
25 sY Mk, JULSTON: Taank you, Your ilomor.
A || emm--

31 amm————

32 —————

-1}b0=-
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1

17

2¢

2t

22

24

25

26

27

28

24

3C

34

a2

el i

OLWLCT LAAMINATION COHTINUED

BY M. JORNSIOHs

[ Yr. Gerow, are you familiar wich an indivi=
daal Ly the naue of keolerc Yuarra?

A, Yes, I know itr. Ybarra.
Do you see aim in the Courtroom today?

A, Yen, &r. fosrra io siumped cthere next to

Mr. dcualre (fndicating).

gY Tak CUURI: The witnces has ideutified the

Debfenuant L opan Lourt.

UIWLCE SEAAMLUATION CONTIWUED

SY bk, JULGTON:

Q. nave you ever aad occasion to examine bim

in re,are to this casel?
A, 1've exsaianzd Ll un One occasion at sone

len, Co anu L'Ve wdae an afletp TO oxamine bhim on three
< L

other occasions, uusuccessfully.
d. L. the course of your exaalnacions Jdid you
ever vxamine him te see £ ae had a wajer aantal disorcsr?

A, 1 recelvea # Lourt Urdar asklag me to
Gatertilue his coupetency ane criainal responsibilicy and
in the prouess of doiny chat I uxunined him for & major
wental disordur.

u tiava you found suy major wental disorder

N

with tae befendant, kobert Ybarra?l

AL ijo, sir.
Q. tiwv, you tentioacd the Court Order, when

woulu you nave roceived cthat Court Order, Doctor?

A That was in Povenber, 1973,

-10éu-
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!
, |
: 1; e Aad fron your deseripclon it sounds like
= 2‘ e Court aSred you toe do @ cuuple of tninus L{n terws of
3; your uwvaluation. Did you Jdo those?
N 4 A Yes. Certalnly, Tney asked me €O decar-
5 jaiae cowpetoency, Deaulug wds ud prepared to asshist nis
6 cougilsel, did ne angerstand Tha charves against hia, did
7 Ge wuuerstand the full range of the uluas avallable to
B hliz.
9 ! { was dlbo ashed to deterulna ole crimlinal
IOE yresputulbilicy as to vne Hedauphton auale.
1 " Aac GLd you rwach conclusion on each
12 i of those ltens?
13 i A {u tie absetce of a wvalor wental discorder
_ M 1 relt that ae was Dota competeat and responsible at that
b 15 : tiue.
16 Je How, du Lo Lone raspousibilicy, one, were
17 you asked woather Lo was erlaingaily responsible on Septeuber
. 18 che Lbth, 1979, ilu re;pard oo Luae offenses charged in chis
: 9 case? )
20 AL I wiin asskd to‘duturuiﬂ& criminal reasponsi-
21 Bbilicy by tae licliau aton Kule on or about September 28th
22 or 2vti, 1ule.
23 1. Aad wyour cotcldaslon was woac?
24 A, My vonclusion was that mno major mental
25 ulsorder existed ac that time sad, therefore, he had
26 criodaal resgonsiblilivy and he wasd able to perform.
27 Q. Alrighc. ow, cocror, ywu indicated that
28 you had a lei,Cthy exauination with Liw. Did you use any-
28 chin, vise to accewpt 1o galn nlutory aoout him or tne
30 cage and to asaist lu confirmiig your opiniou?
£ A. 1 interviewsd nie for two hourd on the first
32 veeanioi,
~luG7-
i
\ §
i
.
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1 1 4lev adeinistered &4 psychological test
2 aau, in addition, 1 read Che roports frow che witnesses
; ) 3 aid Lnvescigstors pertaining to this case.
4 . And afrer reviewing all of that naterial
5 oid yoar opinion chalye as Lo Che coupetency to #tand trial?
[ Al Tae iivescioative reporis and repercs frow
7 witnesses wiou add sesh the cefendaat at both the time of
8 the alle,cd offense duemed Lo bs In concert with wy own
9 opinion, chat tnere was uot a major uental Jisorder at that
0 Cine.
" q. adl £a08¢ Twports el nistory Jdid not change
12 your actifude ad to ais criwiuval responsibilicy?
13 Al do, ser.
. (L G, On saptexber Zota o Z9th?
15 ; Al ihiat s correct.
16 8Y MR. JOuuTOd: v furcaer questions, Your
17 HOOUL .
a 18 oY Tui COURT: Cross-Lnauinacion?
» 19 s8Y M ubbaddG Yes, Your nownor.
20
21 ] Chissh=EAdINAT IO
22
sY X, ARRRINC:
23 ‘
24 Q. HOM ary &uq dolay today, Lyon?
25 A, Frecty voou, Horu,
25‘ (138 48 nave been in tnls position before,
27 naven't we?
28 A, Yes. wa've bedn around a few timas,
29 Y iiow, ict's .o bach to Dacember 1979,
0 wita rufuelunce to your firar interview witi Robert and
31 probably your ouly Lluturview to any exteat with Rebert,
32 ! ri.nc?

=100y~
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i
¢ 1 fi Rijut.
; 2 3. AC thar tiwe what inforwation did you have
; 4 avalluole To you when yuua interviewed nim?
a A I iad sore investligecive reports and I had
5 some interviews chat were conducted with tne people he had
ﬁh buen witti on the day of September Zoti.
7 g G Alriyut. How, you itad also talked with the
u| gistrict Atcorney, haan'c youa?
k] A. Yas.
10 R Andg ne rave you a factual evaiuation of
ih wiat ne belleved to Le tne Jdescription of the crime, right?
_ 12 AL de outlined sowme of the detalls, yes.
‘ 13 E y. alri, at. 0id you have a report by, I puess
. 14 it waw, Lieutenant sernie Rouera, about a twenty~-four page
15 iavestipative report conceralng cthe criuwa?
) 18 A 1 don't recall cthe naue offhand, but I had
S 17 gowe police repurts.
5;‘: 18 Q. You don't kuow 1f tiose ware supplied to
L te you by Dr., Chappel, do yuu?
20 A do, I dun'e.
21 Q. 2id you couduct a lleutsl Stacue Exawination?
22 ! A, Yus,
m; q. Wuat is thac? !
24 ; A. A lental status Dxandnation iw parc of an
2 | foterviaw and wiat oue does during a Hental Status Examina-
26 tion 48 pays cluse attention to the patient ox a Defendant's
, 27 behaviur, Chelr wood, what's upperncat in their omind oF
| 28 thelr ruaougite, whetier taey'ru orienced, how well cheldr
2% lewoTy Le, whetiier tiere ls preseuce of an orgaaic brain
30 Pyndrond, and some ussessment &3 tO thelr inctelligence,
N Q. Alrignt. HNow, are you familiar with some
32 seieuviific studles concerufng exaulner-blas?
~ Loy~
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1 by Sure.
. 2 J. Aad chere la  a large subject matter in
34 the Lield vl psycalaliy couceruing the fact or axauiner=
4 ‘ blas, isu't therel
5 A 1'@ ot aware of a large amount, but thara
B way be.
7 Y. Arc you fauiliar wich Dr. S. 3. Sarason's
gl Jork in & book called The Clinical Interaction?
9 A Ado.
10 ‘ . Ars sou familiar with Che work done by
1! ur. J. Aasling, The sebrasca Syuposiua on Motivation?
12 A Hda.
‘ 13 . You arc nwt fawiilar with the contents of
.,14 that report wateh fuoafcate that tie wcxaminer actirude in
15‘5 many, L& nor all, cases affects the datsa produced?
16 } A { chink toat's true.
17 . ara vyou failiar with br. Kobert Rosanthal?
|
L 18 | A Ho.
S
' 19 . Ta any of ails studies?
20 Al NO .
21 J. You aad not talieu to any o the defense
22 ; JLCOrne/e a4t tae Clua you exanined lobert in December,
23l Lad you?
24 | AL i'm sorry. L aldn't heer you,
25 i;. vou had aot talked to say of the defense
26 actorueys at the time toat dobert was exanlned back in
27 L1379, nad youl
28 AL fie, I heda't.
29 . 2. Are you tawmiliar with any scudlies that
30 incicate tiae exasiner attituwes oF soclal attitudes,
E) policicali attitudes, affect the attitudes prouucad in the
32 paychtarric exau?
1 -1gdu-
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o s
i
1 . A. There's a2 lot of talk aboat that, yes.
2 qQ. Alright. Lot ne ask you then are you
3 familiar wicth Tue Standard Psychiatric Textbook by Dr.
4 . A. Storrow, Introuuction to Psychiatric Psychiatyy?
5. AL I von'C hiow Cihat one.
6 d. There was never 8 real yood relationship
7 between you suu Robert, wus taoaere, octor?
8 AL I chink we nad a fairly strained relation-
‘ g i sulp after our firsc weecing.
: 10 Q. Aud during that firsc weecing Hobert was

indicating to you that ha had sowme difficulties in deal-

12 iug wicth tnle attoruey, ripgatr?
13 A Taes, ue did.
14 e ne hulieved nio attorney was assisting
"’ 15 Satan or svwething of that nature, righct
g .15 A. ide didn't say that, e sald he didun't
ﬁ% - 17 trust hLls atrorney,
:A; 18 . Now, 4t che time you did that, what kind
ii 19 of history did you conduct?
; ) 20 A. What do you aean?
o . 21 Qe Did you conduct a history during that first
! 22 : intarview of Robert's background?
23 | A, Suara.
5 24 qQ. Wnat kind of history did you coanduct?
25 A I don't know what you mean.
- 26 Q. Where did you get the information concern~
. 27 ing kobert's hilstory tnat you used for your report?
f 28 A, Froum Robert.
29 Y. Now, it is a fact you did noc talk to
; 30 his woctuer, aia you?
; 31 A, No.
-; 32 Q. And it Lis a fact you did not talk to his
& i -1071-
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i wa
} fatnar?
2 A. ic's a fact.
3 Q. And 1t 1a a fact that you did not talk te
7 E‘*u\ 4 auy of ais brotliers?
?:* J 5 A I widn't talk cu auybody buc Robert.
6 Q. Lid you talk to his wife?
7 A I aifdn't taik toe nis wife.
8 Q. Dic you ever tulik fo any doctors who may
9 have iudicated tnat Hobert had a4 thead lajury in his youth?
; 10 A. inet's rigat.
11 g. fou dldn't review any EiLG reports, did you?
. i2 A. ma.,
¥ 13 [T You Jluu't taik to anyoue coucarning the
: 14 nature aud severity of any asadaches that he complainec of?
‘ ’ 15 AL o,
: . 16 Q. You never askel, anu I believe in your
E? 17 report you indicacted, tuat ne nad been sesn by paychiacriscs
f* 18 1 tue military, rigat?
'." ' 19 £ ine caclonal Guard.
e 22 Q. Some type of military service, righe?
: 21 AL Toat's wial be tolu wa.
F) q. Alripint. You udlun'rt ask to see thoss
21 peychiatric records?
21 Al o
25 . Tou Jis wL asx to Bce auy of his wilitary
25 records, ¢id youl?
, 27 A I don't recall dolug that.
{ 23 Q. You never asked to ralk or Jdid talk Lo |
é 29 auy of nis eaployers?
an | A Wo.
§ 31; . You never exéuluud uay of his school recorda?
{ an A, Ho. «ww're talwiay abour back in --
- -iu7z-
5
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1 Q. ulzn #caocl, you kuow, ail the way down
& ! tu prade sciool, auny school records?
?§ 3 Al BuC a4t tue time [ wxamined him you wean?
:; ) 4 - wigat.
éf 5 A wo, 1 dida'c,
b
" E? d. Sincu you wade that firsc evaluation your
7 opiniou nas uor chauged, nis icd
;‘T : 51 A ot a bic.
' G . Alrigat. And your contact with Hobert has
¥ ) 10: beea wiat since caeu?
. 111 A. [ tried to see him ou tarea Other coccaslons,
? 12% 1. wael was cusc? Go aneud and let's uear
|
13‘ about chat.
¢ 14 A. Tiae wecoud occasion ne spoke to ma briefly,
*
) 15 but not Lo any preac degras, 1nat was in the emergency
16 roou at wasave Medical Center,
17 Tae third time he came again to Wasiwe
13% Hedical Ceutsr buc he wouldn't speak to we at ail on that
19 VCCABlOL,. .
20 Tnen the fourtih vccasiou was a lictle
21 differant. I was appolnted to a Sanlcy Commission to
;; 27 evaludle Liw dud 1 went our £o Lakes Crossing to see hic
I3
S 23 and ue refuséd Co sce we, nOwever later apparently he
2 24 c¢aaied his aiund acd sald that ne would mee me {f soame
25 scaff menbers were preeeut. I fell at chat point chat
26 it mi;at appear that I was coercing him Co talk to me.
/5 27 S50 I just recomsended Co Judpe Sarrett that he sppoint
? l 28 aaother peycilatrist.
i_ 20 Y. fou have not sedn Robert since he has
. 30 fadicated tnat ae a8 4 receollection of che eveunte of
31 Sapfenber Coe ZoGh aud <%ta, aave youf?
4 3z AL That's correcec,
- ’ -1073-
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20
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23
24
25
26
27
28
29
30
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32

g.
nlo an i,

HA.

q.
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e

How, you iudicaced tnat you had givan

rigat?

feus.

You Jdidn't personally give it to hiw,

Wo. My nurse did.

tow wany MHMPI's nave you had occesion

tu &inlialater or ruview?

98

Qe

(dv audible reaponas.)

now long lLdve you Luen practicing

paychlacry siuce you Lave Leoen in Havadal?

S

ghvent

tucusaudl
A

S¢, 1 wouid
Q.
A

Y.

say

wall, six years nere fn hevada,
Okay. bLefure thatd

Four years befora thaC -- Cen years.
Alright, uwow many examinations have you
MMrl'e?

Tas.

Several thousald,
3averal thousand., Is that xore than two
1 would ;uess sboul Cwo aundred a year.
Cwo thousand.

Two nundred a year?

Yes,

Is Lnat staucard prucadure for all new

patiencs that yoa sewl

e

HO .

aow many Jo you weu a4 yeur, Docter?
duw onusf

wew patlencs, new cases you open up?
I paver Teally thought about it.

=L074-
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1'd aey I dou't konow. It's too hard to

2 say.
3 . Toere'd lots ol nuts 1l Hevadal
; 4 A Wnat xind of nuts?

5 2. #4eli, how wany puople that have meutal

K 6 alsoruers Coast coue Lo see youl

. 7 AL Jall, that's no way to talk abour my

2-1 : a8 patlenta.

" 9 Y. People who are uxpurlenclng sone probleus
10 Cien in Life Ltlual coue o see youl

: 1 A. Yew. 1t's sey 4bout as Ay as there are

. 12 here., I woula say tiere aré dboul 48 LALY NeTe as thare

are goumeplacuy wlse.

n
=

14 [ dore Chdi, WO handreu a year new ouos?

15 AL Yes. That would pe vuae a day, sure, Le-
i caude a4 lot ol viuwes people arv just referread for evalua-
17 cion sud you vuly see Choti oucw.
ih‘ 18 . And it is your testisony that you don't
}?'/_‘ 19 sominister tihe NMPI to all o: those, do youl R
20 A, 1 00 ou oy uvaiudbious.
}7 21 . sut Lo all your aew paticaca?
3 22 A if thay're patleunts, no.
g: 25 q. You are aware of tae fact that cthe raason
?' &4 wobert Jidu't talk to you ie bLecuuse lwe Laoupht you waere
z 25 workiuy witna satan, rizht?
f 26 A. Well, I've Lwen told Chat,
? // ‘ 27 Ja Tnat would ve a pretcy pood rewson for him
l, 28 not co talk to you, woulun't ic¢, Lf he oelieved that?
29 A, I thiuxk so.
g 30 U, How, Lt is & fact, wJoctor, that sometims
% <3l afrer you lodicated that Robert was colwputeut to stand
§  s rrial tils Court dise,Teed with you and found Robert im-
i -1475-
A
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S
1 cumpeledl Lo scaud eriel, vica't Cuey?
2 A, That®s what 1 understand.
3 q. Jut you stiil haven't changed your
. 4 oploion since Decuwber of 13797
5 A Mo. Hy opinion is based on the Decamber
6 7¢h evaluatlon. v wes coupelent at that time.
- 7 (& Alrigiit. uow long usge was Lt chat you
8 Auew Uaat you would cowe tu cestify here today in this
R 9 crial, waybe uot today?
’ 10 Al Touay?
1" 4. sut uuria, Che course ol the trial?
12 A, Lastc Friuay,
. 13 N alrigat. During tne course of thie trial
14 Low Long ayo 2la you know Chdt jou waTe golng to be called
N 15 to tewcify iu chils trtal?
16 A. It was ori inaily scheduled in May. 1
, 17 think Hr. JoLnscou wsy wave told me at least s wouta in
18 Advaucs 0L Laat,
19 Q. So, svaetime In April, righel
20 A. I would juess,.
21 | Q. i'u noc crying to pin you down o an ,
: 22 | wxaclt uay OF anycollj.
\5::_ 23 A Adall, 1 couigu't yive you ona.
5 24 Q. siuce taat cime wheu you knew thac you
25 were golug Co be calied to testity in thils cese, you
26 still pave not talhed co che parents, have youl
27 A. Ho.
'/ 2 | Y. You still have noc talked to any of the
5 29 ralatives, usve you?
' 30§ A o,
31 G. You still naveu't talkea to the wife,
. 22 nave you?
- -1u745-
P

P




@

Case 3:00-cv-0023

20

21

22

22

24

25

26

27

28

29

3C

31

32

AL
.
tiaks bhook here

F

g
A,

q.
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That's correct.

How, Doator, 1 suk you 1f you vecogulze
{dndicacin;)?
Sure.

Is this & LOOR Lual you know about?

You gaw it in oy office the other day.

i don't know Lf 1 saw chis one imn your

wffice or not, but I bave sezn Lt & lot uf placas. You

nave seqit 1t Ch
A,
.
Al
e
fiela of psycul
AL
Ja

diagunosis about

J.

ough, right?

A few Clues.

And you aave one Lo your office, right?
Wight.

lc is cie scandard refereace work in the
atry, righc?

Correct.

vlu you rulfer to this book in waking your
doberc?

Ho. uid youa resd wy report?

Yas,

1 diou’t muse a dlagnosls,

YoL aave nuet dlaguossd this, Do you nave

4 diagnosls sow about lobere?

A,
g
Al
q.
A
d.
ulaglosis?
Al
4.

A,

I wlua't wake a diagacelis.

20 you hava a Jla,nosis about Robert now!
Well, we wili set fato that, I guass,

Do youl Do you nave onel?
Jure,

2id you refur to thut book im making trat

WO,
v you recupniie this baok (indicacing}?

Yus,

=lul?-
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‘ i
g |
* 1 i . Tue B5M LII, ic's the standaxd refersncs
%ﬁ 2 poox Lu the fleld of paycniacry?
g_, . 3 i Right.
; B 4 4. Jiu you refer to 1z in formulating your
g; 5 oplnica i your report of Ducewber 19, 19797
|5 6 A. There would be no reason. That's a
;__ 7 disguoscic book., I dida't make a alagnousis,
8 q. Did you refer to it since that time in
9 making a diagnosias?
: 10 A, Hu.
"f‘. 1" . fc 1s & fuct, vectur, isn't 4c, that 1o
i2 the field of peycoiatry -- lel me lay a foundation first.
- 13 You velieve Robert is an antisocial
“ 14 persouaiity, dou't youl
15 A. I didn't say Lhac.
16 % 3. 30 you or dou't you?
17 A, Ui izt be.
18 . Pifty percent or batter of a chance that
o 19 e 18 antisociasl personality?
3 ‘ 20 A. I didn'c wawe Ciaa dtagnosis of antisoclal
g 21 gersoualicy.
; 22 e What dlapnesis did you wake?
j 25 A. I didu't newe a diagnosis.
; 24 . {lave you madu a diagnosis in your owu
) 25 uind?
26 | A 0id you read wy reportl
/. 27 . I iave read your reports, Doctor.
' 28 i A Dld you see & uiapavsia?
& 29 g, ilo,
; 30 A. Ukady .
.; a4 4. Then you wave not diagnoased him, have
32 you?
~1078-
" )
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G o

A. 1 juat satd to i, Johascoa, he has uo

wajor wewlcal disorder, but that he is cowpetenc.

4. o you recember =~

o B A, Criviually respousibla.

de Do you reneubwr our conversation of

v

several weaka 20 in your office?

Js

7 Al Winlcii sspectlel

3 Q. M6 you reowuber we beiug theral

3 A. {0 wudibic Tespuohet.)

10 q- Do you temesber we bueing there?
1+ t A. I'a iuclined to say no, but 1 cave to
12 Eay yua,

Would you like to lorget about it coen?

14 I was Chers, wasa'c 17

l 14 A, Tou aud v, Mevuire,
14 [ AnG we Lalked about severdl things,
17 whdn'c wel?
;“f 18 A. Yes, we alu.
:f'e ) 19 G. Se Calwed abuul peycniatry in geaneral
?; - 20 o suLe eateont?
21 A, {¥o audible response.)
2 S Is that correci?
C 23 | A. Well, you puys were in a harry. You
a 24 were late fOT 4LOChOT wewting. We only talked about
: 28 tweuty wlutes,
2€ Q. Ukay.
/  27 A we Oidn't cover much jrouud.
[ 28 q. Ws calked abouc certain aspects of
% 249 psychlatry now, Doceor, dida't wel
; 30 | A. sriafly.
;’ 3w? Y. Wu talked a little bit abour this casé.
; 32 I'n uot poing Lo go over what we talked about, but we
g 1479~
) i
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20
21
22
23
24
25
26
I 27
28
29
30

K3

a e

Laliau & laCCie bit about tuls cased
A, A little bic,
' AL that time you indicated that you forwad

an opinion concerniuey Rouustc's counditlon, dien't youl

b 1 dou't Ghius wo.
V8 fou uon't renembar thal?
A, I dou't reiscber .iving you 4 elagnosis,

Lf cust's whal you acan.

4. boctur, weren't you ever able tv discover
WielLusr HKobert had a scclopathiic or alcohwolic father?

A L wown't s210wW Loat,

Qe Did you e&vur weke aay investigacions in

wast type of Xawlly he grew us in?
A. Just frow dobert,
q. 2ig you ever fluud Rolerc to be charaing
aud ingratiatiug towards you?
A, I ou't think I woulu use Chose words
to descrive our relativnaalp.
Qe Lle never Cried to please you, did hel
A. Tie Zirst inCerview e was, you know,

fairly verbal. e pave quite a bic of inforwation, but

he wasn't iively 1L aiy respect.

s There wag au atCewplt by Dr, Richnak,
Ur. Chappel and Dr. olde to muet somacime laat weeh or
80 Lo discuas Chls cuase, correct?

A, That's riguc. Aud I left word witn Dr.
Chappel tnat 1'd weet wita thea touady night at 3:30,

Q. sul you were unable o make that other
weeting ChaC Chaey reéyuested?

A. Taey made dlfferent arraupenents and Dr.
Cnappal know I was out of town until Monday.

q. Did you wver sit dowa 4nd talk with or.

=1Gu0-
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Chappel before you case Lere L0 testify today other than

RN T g
< e

Zi 2 Just right back Lere Ln Cue Courtroont
%; p a F I re, 4Fd to this cuse?
g \ 4 Q. Yas,
F 5 A. There was a very brief discussion on
' s Jecebipar llch, or lita, 1979,
. 7 1. A yeur aud a half ayol
t i} A, Taa,
9 q. You uave not talked to cthem sincs then
10 aboul this casel
1 AL 1 dou't recall talking to them about 1it.
» 1z Q. dow about LDre. Riconak?
13 A, LACept Wednesday voraing, I did.
14 Q. Tnat was bere?

! ’ 18 A. #o. Aas he was vasing bils rounds and 1
Fy 16 was waking mine, I sald to ailw, "Wien are you pgoiag Lo
Ei 17 Lly?”

;‘ 18 e sata, “fomorvow,”
E 5_7 19 That was the extent of ic.
- 26 Q. and you Luve voc talked to Dr. Richuak,
i 21 uave you?
g 22 A. o
23 ; q. Aud I puess the final word iu this is
24 % you aaven't chanped your diaguosisor your opinion con=
25 é cerning the questlons asked of you in your report sincs
26 | 19791
? // 27 | A, Tue Court ashed me uot to make & diagno-
f
: ! 28 | sis but to glve a prufessional oplniou as to the compu-
;~ 29 cency a&ud criwinai responsilllity, which you will find in
. 30 wy report.
i 3 Q. You haven't changed that?
r
5 32 A. 1 fouud hiw to buw cospetent and criainaily
.' -idol-
3
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%

—

respousible witn tue forwal intent to commit Cie 8cTe CO
which ne was cluryued.
Q. And you have not cuanged thac opiution
since 1y731?
A, wo, elr,
BY Mk, abkKIuG: 1 nave no furcther questions.
Taauk you, boutor,
8Y Thi COURT: Redirect, hr. Jonnscoa?
BY MW, JOURSTON: Yeu, Your ilonor.

WIOTRLCT W XAMTLIALION

BY MR, JOHLESTOH:

Q. doctor, you wentionad this meeting of
December of 1379 with somebody ¢lse, and you talked
about this case. when you talked about thie case who
was that wichl

. That was with Jr. Chappel, That was &
Vely, very bricf -=

qQe. Tnat was the couversdtion?

A de and I lidd seen Cwo cuses from White
Pine Councy == two uliferent psople rLast werse charged
with wurder, and we talked briefly at a party aod we

talked abourt che otiwr bDefeadaut at a lictle leugth and
than wa kind of in pesaing tulhed about Mr. Ybarra.

Q. And that coaversation was in passiug?

A. Well, we said that the other Defendant
wag qulte fnterestin), aud we round a number of things
upout nla to be of professional interest to us, and Dr.
Chappel said, "Woat Jic you think about that other guyt
meaolny iwr. Ybarzra.

I saiu, "I thougnt he was competsnt and

=13dd=-
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g
\%_ 1 respousiblae.”
; 2 Dr. Cioappel satd, "So did 1.*
f 3 BY MK, JOunSTON Ho furtiwer questions, Your
& . 4 AoauI.
% 5 oY Tuk COURY: #across?
. 8 BY MR, ALKHING: Yes, Your louor.
7
3 FeCHROGS =1 AR THATION
El
Y M. uERRIUG
w0
1 . With respecc to that, Doctor, tha coaversa=-
1 tiou that you had Lo 1979, you are aware of tihe fact that
: 1n Or, Chappei hasg done a4 nwaber of other Llnvestigative
14 activicies invoives un tids cage, arsa’t you?
! ’ 1e, A Yes, 8ir. e was wiud encugh to send me
16 coples as he well along.
13 de Anu ae, An fact, Jdid ralk to the mother
1% end to che father and the brotiers and the wife end re-
) 1 Viewed Che Lil raoporiw, wmwedical reports from Californim,
: 20 tae records froa Calitornfa; didn't he?
' . 21 A, Yug.
27 BY NR. ikRRIMG 1 bave no further questions.
23 pY Tubk COURT: avgicional redirect, MNr.
i 24 ; Johnston?
J 2 Y MR. JO4dYTON: Yeu,
? y 2 RLDTRECT BACIIHATION
!
& |
; ‘ 2 B MK, JUwi3T10H,
4 26
3¢ Q. Poctur, iu reviewing 4ll of cuat waterial
n; 31 . Jid you gee anytiling, that would cauae your opinlon to
H a0 have changsed in Decewber of 19797
- ' -1063«
,“‘ "
[y




Case 3:00-cv-00233-GMN-VPC Document 123-2777443 Filed 06/23/05 Page 263 of 454
) A, So. I revieweo all the material as well.,
3 Mr. Herriug -- I con't think we should
leaa nlo away with toag, that 1 dion't review all the medi-
A . cal work wmysaelf and my oplatou hagn't changed.
3 Qe Tae Defendant was nedically responsible
@ for tue acis chat took place on Sepramber Zbth, 1919,
L A A, In wy opinion he was.
B 8Y Mi, JOdRSTOL: Ho further quesctions, Your
q honor.
10 oY ThE COURY: Additional Recross?
1 BY MR. dERRING: Yes.
' 12
13 KECHRUSS EXARLIATION
iE
: " ) Y MR. UXRRING:
15
15 Q. Joctor, just so we don't lesve the Jury
Hf 17 with the wrong Lupression here, you actually have nct
13 caleed to Che mother, have you, versonally?
13 A o, sir.
20 what 1 was tryiug to eay was 1 read the
2 reports. I talnk I read all tue reports, but I havan't
; 7 22 calkeu Lo Giose peoplie you zentlonad at length. )
*f?h 23 Q. Ar length or act all?
’~ 24 A. siow thar you wentioned it, mot at
’ a5 length, 1 didn'c talk to taem at all,
{ 26 Q. Thauk you.
’ /:' 27 A. Okay.
28 BY Tuk COURT: Is br. Garew to be held sub-
- 29 jact to recall iater fa Coe Cada or is he relaased at
30 tnia tlwal
a1 BY MR, JOaliSYOn: lie may be released, Your
32 Bonor.
;. \ ~10bd= I
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!
*’ !
! ! BY MR, OLRRING: Thar's right. i
P 2 5Y THE COURT: Thank you, Dr. Gerow. You are |
€ A
5 511 released from the case.
P 4 SY DR, SEROW: Thauk you, Your Honor. !
:; 5 i
5 (Whereugon the wicness was excuged frou the :
: & Courcrooa. )
T
S as‘ BY THE COURT: de have gone about an nour,
9 My tinexeeper says it ls tlue to take a short break.
10 S0, do not couverse auong yourselves or
11 with aayone eluwe on any #sabject connected with tha trial,
’ 12 Do uet read , watcia, or listen O auy commentary about
& : 13 tne case vr people counectaes with thne case, including
" 14 tue media, witnout limitation to the radio, nawspaper,
13 and television. Ueo act foru or eapress any opinion on
i 13 tae case uutil it is finally subaitted to you,
e 17 Let's rake about & tan or fifteen minuts
13 Yecess.
13 -
23 (Waereupon Court recessed at the hour of 2150
p.a. io the dbove watter.)
21
%f 22
£ 23
24
25
25
. 27 :
. ! 24
& 23
&)
31
52
&
=luasd~-
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23

24

25

26

27

28

249

|

31

3

(Winereupou Court rocouveiwd a4t the hour of
3:27 p.2. in the above mattar.)

oY Tuk COURT: Let the record reflect the con-
tinuacion of the case of The State of Nevada, Plainciff,
versus Robert Ybarra, Jr.
HMr. Jonnston, iLs there anyching further
that you wanted to present?
oY MR, JOLNSTON: WJa had one final Stipulation,
Your :ouor, and we would asi the Court to read that,
BY THE COURT: Alripnt., I assume the parties
are aware of that Stipulation,
Tnere i@ un additional Stipulation, ladies

and guntlenen, tihat should be read to you and T will read

it to you now,

YIT 15 dExbBbY STIPULATED by
and between the State of Nevada,
by and through its Attorney,
ROBERT J. JOHNSTON, District
Actorney, aud Defeudant, ROBERT
fToARRA, JR., by aud througn hie
Attorneys, HORMAN Y, HEBRING,
State Public Defender, and STEVEN
G. MeGUIKE, Deputy State Public
pefender, that the Dafeundant
RULLRL YoaRra, JR., was given an
electrosncepualogran (ELG) on
Hay <4, lYsl, by LR. GERALD DUNR,
anc taa results of tne LEG were
within noraal limits 4a reported
by the woctuor,

-1080~
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M

WAl chig lotn uay of June,
Lol

sipgued nobert J. Johnston,
slgtrict Acttornuey, wWnlte Plae
County, devadla; Jdoruaa Y. derring,
Stale Puuiit oeleudsls; 3teved &,
Mefuire, wepaty State Public De-

fetiuel.,

Is there anythiapy fartner, Mr. Johuston?
oY Mk, JUilnSTUL: sotsiu, further on behali

of the 3tate. wWe would rest &t this thne, Your Honar.

(Maereupoa the SCate Tudis.)
BY Tii COLKT: is Chere any more on behalf of
the defense at thls Ulwme?

#Y MR, HoGULRL: We nave nothing further,
Your uoaor.

BY Tdk GOURT: Alrignc, Floe.

That will conclude then the presentation
of evidence in thia case. There are still addicional
tnlngs that have to Cake place in tha cass. As I have
indicated to you somecime ago, about two weeks ago when
we began in tiis phase of the cade, that it would be
neacessary for us to, in concluding the case, whers we
come [O the period waare you would be inscructed lo the
law and &t ctne sane tiae you would also hear che final
argunents of the atcorneys and theil you would select your
foreman ana ;o ianto your delibaratious. Now, we ars com-
ing to Friday afternoon, jate in the afcernoon, and every-
one wao is involved ln The Cesc nas workad very hard and

-1087-
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E 1 we nave declocd Tual the aggropriate thingy to do would ve
i to rest at this tize.
‘
5 The lepal foastruections are not completed
, E and preparad and ready yet and thar is because they are
E not preparable until tue final evivence ls prasenced in
& the case Lecaube .10 otc ¢Ver huows caactly what will be
v presentced cotpictely. S, iu ordcr ro uwo that, that will
& fave £o bwe donw, die Cieb will cake woat of Friday, and

B CLat 8 wokh Loal aa6 Le Lo Joue Ly Che attornays and oy-

© sell. Yo, we arie coluy to presest the cidge Lo You on
|
"oy Taescay corniing at Lizdd o'eloci in Lae uorulog. At that
|
e Cloe vou will hear Uae fanal arsuwenis ane che loustractions
LR of law to anply fu the facts ag vou [ind cheu, So, we are
i re ey h
. 4 pOLly Lale oal Tewess nod LT you antil Tuesday worniing
i a4t Lu:uy ofcloci.
e I Lhe recoss toe saue aiwonition applies.
v You sioula LOL COaVeTse ahwily J/Oulselves 0T wlth anyona
1& elfe on any subject vuunecCew with e case, You should
. o ) X
18 Gul read, walell, or Llstea Le auy Tepoure of or comnentacy .
2 couceradng toie cose or people invoived o the case, in-
21 ciuding wituout liuitatios the wedld, radio, newspaper,
% and televieion. Youd saould not LoTy Or eXpress auny opinion
a . . -
2 on any subject connected with the case until 4t 1a finally
24 <. -
subulyted TG you.
2% o . .
| Taeu we will release you all, If I under~
2 '
E stand, seutblamen, at tols polut we are relaaeing all of
27

the people cudl We ale noldlng, tadt nigat have been re-

2 callee in toe case, 50, ali tne Wwicnesses are released
o now.

30

34 (vueredporn auy did all vithesses tnat way not

previously Lave bLeun ceicased wre uot released

o LI0w Uau Case.)
2

=lubo=-
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g B

Y Tab COLRY: Is tuere anyening further?
i 5 SY L ST Gotuinyg on behalf of the
3 Stace, Your aouor,

Tatl U “otinlas furcher then, we will

4 Ly

5 see you ou Tucsdasy wor.lio .

7 (diaercupon Coart recessid for the evenlag
Yecess aC Cae nour of 3:1iL pow, on the
8 above niatter,)
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R

} (vaercupon LOUCt reconvened on Tuesday, June
23, 1961, at the hour of 11:10 a.u, in the

2 above ratter.)

4 (1IN CUAMBERS)

6 uY Tul COURT: Let's po on the record. de

; are poin, to scttle Instructions and tilere are a whole

8 serice uf Instructlons thac tue defense is offering and

9 4 wnote series that the prosecution is offerinyg that are

10 WOC polu, LO Lu accepted ox that may be accepted.

1 30, aoes the Stacte have any Instructions

12 sou wail to olfer that are not in the set?

1 oY MK, JOanSTON: The only cne off the top of
o i wy head thdat I kuow or, Juage, is tae one on voluntary

1 intorication, as Lt relates to sanlty.

1€ SY Ll COLKRT: Biu everyone yet a copy of

17 chat cue? it's act in the set theTe.

& S dun. ankBIHG: Yes.

15 3Y M. McGUIRE: Yes. .

20 bY ink COURT: Do you want to state your poal-

2 Cios on it? Wiat <o you think it should be?

2 oY k. JUHRSTON: Well, basically what we be-

2 lieve is chatb some sCatenent needs to be glven by the

24 Court as Lu tuae relationshlp between voluntary intoxica-

2 cion and insacity in order that they understand thar to

o pet onesclf extremely drunk Jdoes not constitute insanity.

2 e nave Lue startute dealing with voluntary intoxication

2e as L Clows to iane clewents of a erime, but that doesn't

a cxploig tie relationsinlpg between voluntary intoxication

s and ai iusaunity agefense, and we woula tender that.

3 SY TUL LOURT: Do you have any Tesponse,

3

sentlenen?

-1090-
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oY Mk, UERRING: We are objecting to ic
basically because 1t is in conflict with other Instruc-
cions that are given concerning incoxication and elimina-
tion 0! the eleweats of specific intent by intoxication
did taet woula not aid che Jury in their deliberations
iu tie facc tnat they probably will use them in thelr
Geliberations,

Y Thi, COUKRT: Okay. For the recoxrd the
Court is rurferrinp to what I uarked as State's Proposed
A, wonlon is warked and I gave 1t to the Clerk for the
¥cason being that 1 do not think 1t exactly, accurataly
states in the end where 1t says that it trelieves them of
criminal responslibilicy, L think that is coufusing.
i Algo T am giviuy the one of intoxication
in acwiiier gserics of ocher ones and I think fr's adequately
COVETEd Ly Chie other Iastructions that are given.

How, do you have any others froa the State

that you wisn Lu offer?

3% MR, JOHWHSTON: No., T cthiuk that ie all.

¢ Try COURT: Alright, The defense has &
whole geries of Iastructions that they want to offer that
we sel aside last evening,. Uo you want to go back to
those?  Steve, Jo you have thewm?

Y MR, MeCGUIRT: Yea, Your ionor.

3Y Till COURT: it you can give me the originsl,

T wils ve nappy to sipn them and you can do wnatever you

wWaill to Wikl tnem,

8¢ k., McCULRL: I au not sure if tnese are

the ori iaals,

8Y TuE COUKT: I only have marked copies.
BY Mk, MeGUIRL: I see, Your ilonor,
oY Ui COURT: That wae one that I had a copy

~1i091-
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ol lusl ndpat.
1f tue evidence is susceptible, two in-
terprecdtions =-

5Y K, MeGUIRLE: Yes, Your lonor.

4Y Tril: COURT: (Continuing) =~ £row one
puint to wuilry &nd the other to innocent, it's thelr
auty Lo agapt tne interpretation that they --

gY K. McGUIRE: Crane v. State, Your Honor,
bs dev. bos. Lt's au approved Instruction in that case
aind we would submit chat ss Defense Number 1.

oY THi COURT: Humber L, Defense Proposed
dumber L. Alxigat,

“r. Johnston, do you want to comment?
sY Lk, JORLisTOi: This ia the one on cir-
cumstautial cvidence?

oY Tiitl COURT: Yes, This is the one that
gsays vien cvviseunce is suscepcible to two interpretations,
oae dirvcted for puilcy and one directed for innocent,
it is the uuty of the Jury to adapt the interpretation
Lowards innocence aund reject that interpretation w.en not
equal.

5 i, JUHKSTON: That is the only part of
tae Instruction. We would also cite the Bails case,
hea-i-l-s, v. State, 92 kev, 95, 545 P.id 1155, a 197¢
case. 1o cites a long line of authority there and these
particalar charges we aave direct amd clrcumstantial
evideuce and we believe that the Instruction is already
coverved suiificiently by other Instruccions that have
been approved by the Court.

i THLL COURT: Well, lat e find that.

Alrijnt. Tne Court is geing to rejact

this oue ou tue pasis of cthe Balls case and then the

-10492-
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’ 1 latest case, wiich is found in the Advanced Opinions
L, 2 whicih I can't -- &t's 96 llevada ~- I'm not cercain of
: 3 cae Auvanced Opianion Number om it.

4 Anyway, the sails and the whole series
5 of casvs belhind it and then the latest Instruction, the
6 suprene Court decided, I think it's tpe Wilma versus
7 Stelte =~
8} oY T CLEWK: g0, It's Deveroux.v, State,
9 ; wY¥ Tul COURT: alrignt. Deveroux v. State
50 in YU Auvancsa Jpinlond.
11 Your uext ohe, Steve.

} 12 BY . McGUIRL: Your idonor, we would cffer
13 pefendant's Proposed junber £, which reads, "The insanity
14 of Che Uefcudant at tie tise of the coumission of the

“
i5 alleyed viveuse Ls an vlement of the crime charged and
16 us© be vstablisneu by the Government beyona a reasouaile
17 UouLl, 1u¥lC as 1U tust establish every celement of the
18 oficime Ciarped.”
9 We recopnize in offeriug thie, Your denor, .
20 fhat 1L is net Che correet ruie in Hevada, but we submit
21 ChaC if is 4 bebter rule, tnat the current rule improperly
a2 - suifrs tne burden of proof to the defense, and that our
23 Propused Instruction Hurber ¢ stares tne rTule as it should
o4 be.
25 | =Y Tui COURT: Alright. Mr. Johnston, your
% | Cuspunse Lo Che record?
27 oY MR. JOniSTON: Just that we would oppose 1t,
28 Your monor. The loux line of the authorities starcing in
29 Cuis State wicth tone Lewls case back in Z0 Nevada, up to
by tae present tice, and including the Pool case, which was
3t uccided in tnis jurisdiction, a2ll make it clear that the
32 staneard in chis State 1s stale anu not a proper McNaughton
=-1993-
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anu Lone preponderance of the evidence.

Y Tk COURT: The standurd law is that the
Court rejects it, that the standard law is the Defendant
is presuned insane. The Court follows tie standard law
and cite standard cases in this State and this rule 1a not
Cie law in this Scate and, therefore, it does not follow.

#Mr, rcGuire, your nexc one?

LY ME, deGUIng; Your nonor, 1 have not had
4 cndance Lo see wnecier dau Iastruction was included and
the tCuurt said tnat both Lhe State and the Defendant are
enticied o the iundividual opinion of eachh Juror, did that
waxe it inco the Gourt's astack?

uY Tob COUKRT: I iave one like that some place.

Yoa have Ciw oripginat on thac?

bY ik, Mebulnk: Yes, I do, Your Honor.
SY b, Jhidsy0d: How does 1t start, Stevet?
LY . ceLGUEIRE: poth the State and the Le-

Teuddanb «or¢ eatitled to che indiviuoal opinion of each
Juror.
8Y Tal COURT: Does the State have any objec-

tLlolr Lo Lilab onel

oY MKL. JOanBTOw Ler me see,

LY I'nil COULRT: [ think 3t wust have gotten
Litaea L.

LY ek, JOunbTIN: Wnat is the authority on it?

5% Thb COURY Tae authority, Mr, McGuire?

oY o, eCUIRL: The authority on that agein

is Tfrow Coe stuvch iustructions. It's a Cal Jie Instruc-

tiv., basteally a stock instruccion irom the LEureka Cis~-
trivi Lourt.
oY wnk CUURT: Lo yuu have an objection to

{4l Gtk thal you wanc to state on the record?

~10Y94-
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5Y Mk, JOnSTON: No objection.

LY Thi COURT: I see no reason why it ahould
sob be part of the record. 1 think 1t juat simply got
overlooked i the Instructions and it will be retyped and
thiaf One iy asccepted.

Your next proposed instruction, Mr. YecGuire”?

Y MR. McGUIRL: gur pext proposed instruction,

waich I believe would be Defense Proposed Inwtruction Numbex

4 is baged on Cal Jic &.40 as wodified and begina, "The

word 'Jeliberate' means forwed or arrived at or detarained
upull as @ result of careful thoupht and welghing the con-
sicerations for and agalnet a proposed course of action.”™

3Y ‘fun. COURT: Alrighc. Mr., Johnaton, your

response?

b oouil, JOHRBTON: Yug, The State would oppose
tais particular [nstruction primarily on the basis of the
recent Upden case, a 19b0 Hevada Supreme Court case, in
whlcn Cae Court has stated tnat preweditation and Jelibera-
Cion saghi ave toeir ordinary ueans and neéd not Da Ce~
fined in Instructions.

gY lul COUNRT: aAlripht, ‘That is Nuaber 3 then.
ve will cail that wusber 3 then.

sY Mh, HMcGUIRL: 1 believe that is Ruuber 4.

uY Thl COUKL: Well, okay. but we accepted
Lae OLART S,

5Y iik. eGUIRKe: Ohay. That would be Proposed
vdwbel 3.

Y ful. COURT: LeC's wake this Proposed 3 and
Lial 18 rerused ou The basis of Ugden v, State, o7 P.2d
IV

Your next ona?

2 R, HeGUIRL: vefendunt's Proposed Instruc-

~iu9o-
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|
|
‘* | tion & weg ins with, "o Jdeterminlug whetner Defendant had
;Y g dimluisued mental capacivy, if there was evidence Chat
3 Delvhgant's act was a product of the irresistible iwpulee,
4 you must consider whethier or not such irresistible ilmpulse
[ if any, was due CO mental i1llness, wmental disease, extreme
€ gtresse--"
) Y Tiik COURT: Alright. Your autiocity and
£ Jour position ou that one?
o 5Y MK, HeGUIsk: That would be Cal Jic 3.76
i "0 as wwdilkied.
1 Y TdkL COURT: and your pusition or opposition?
, 12 oY Mk, JOudSTON: e oppuse auy partial responai-
135 | blirty or diminisued capacity Inetruction on the basle cof
L Fox v. State, 773 Mev., 241, and Geary v. State, 91 Nev., 784,
14 and Upcen v, State and that's 607 P.2d 576.
10 sY Thhk COURT: Alright. The Court zsjects them
1 all on the basis of the cases that have been cited by the
' 18 Glstrict Actorney, wihleh seem to be cases of the State of
' 19 Mevans. Taat's dukber & and marked relecCed.
20 Tne next oune, Mr, licGuire?
2t oY rh. vicGULRE: Our Proposed Number 5, Your
2 donor, che vefencaut's plea of not gullty by reason of
2 insanit /.
24 Y Tk COURT: Alright, %
26 bY MR, HeGUIRL: We have two versions ot that. i
2% Tuls is che one from Lines 11 through 14,
27‘ gets forta the ALL standard for sanicy anc¢ our basis for
2“L that is Federal Jary Practice and lustructions 14.17.
2| u¥ Ton COURT: Thauk you, Mr, McGulre. |
ﬁ’i Ar. Jonnston?
J:i #Y MK, JOanNSTOMH: Yes, Your Houor, we would
s oppost this one. We do uut believe it reflects the law
-1096- '
0 i
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of tuiy partical ir juriseletion at this tiwe, but rather
ficmaagatud Ls staudard by Lhe llne oi cvases starting with
Luwis 1§ vwre proper and additionally we would oppose
Chi8 Ol iusue 23 WUC: 8s there has not been any offer of
prooi 1o this cuse wn¢ we hiave no idea wnether this De-
Fenaand coiwlies or not witn tne standard.

SY TULL COURT: The Court tvajectcs it on the
basia of the Supreme Court's wecision in tnis case from
Lewis on, accepting HMed¥auphton as tae only standard in
tnls vasce.

This one is warked 5.

oY Mk. MeGUIRE: Your Houor, Defendant's Pro-
posed lastruction sumber O is tae sauwe as Number 5, ex-
cept frum tae Lines 11 through l3, ic sets forth the
Menaughtoui hule.

SY T QJURT: Okay. This is Proposed 6.

iir. Jounston, your pesition?

LY ki, JOUNSTON: 1 do not have a copy of that
before 1w, bat tne Court aus already included within the
instructions the Mciauphton, as well 48 nuwercus others,
on crininal vesponelbility.

Auditionally, as I recall chat particular
Instructicu, it nas a paragraph in there that has been re-
Juected oy the dinta Clreuit in coe wWay case, 1972 I be-
ifeve, Lie iluth Circult cdase, and 1 can't remember speci-
ficully bat toe Inetruction may aleo make sanity an eleumant
beyona a reasouable woubt in terms of proof. Does it?

oY MR, cweGUIRE: It does.

LY K. JOaliSTok: we woulu oppose it also on
Lie basls una for che sawe reasons TAAC were asserted
carlier.

8Y Tl GOURT: The Court rejects it on the basis

-1047-
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3 that it wous noi follow the standard case law in the Scarte
2 of Levada, whicn 1s the licHaugliton case, found at Lewis
3 and ali tae cases chat have been cirved.
4 I marked it as 5.
5 SY MR. HeGULKE: Defendant's Proposed Instruce
6 tion liwaer 7, Your aoner, begins, "1f you find from the
7 evideLce LOEt at the time the alleged crime was commitred,
8 e Defendaut had substantially reduced mental capacity,
9 wileCher causea by mental illness or Jdlsease, extreme SCTA8S,
10 or swoclonal discurbance or any other cause, you Wust con-
7 siuver what eifecr --"
12 5Y Tite COURT: Alright. That will be Nunber 77
13 5Y MR. reGUIRL; Yes., liumber 7.
14 BY Til COURT: Mr, Johnston?
uiﬁ aY L JOLLSDOU: Your llonor, we would opposae
16 it lor Cic S4we redsous that we stated as to Defense Pro-
7 POSEU ubier 4,
. 18 Y Int COURL: The Cuurc rejects it on the same
- 19 pasis sod inulcated for iumber 4. This does not follow the )
20 case law of Cne Btate of Wevada.
21 Ar. iicCuire, the aext one?
22 EY K. MeCUIRE: Yew, Your ionor, Defendant's
23 Proposed uuuber 3 15 based on hi.K.U. 175.351, and reads,
2 "Tne Court ¢t this tiwe Jeoms the svidence insufficlent
25 to warrant 4 conviction of kiacuapping. The Jury is not
26 | bounu by sucn auvice."
a sY Tul COURY: Alright. Actually there are
<8 tiree of them. Could we mark all three of those rogether
2 and we can treat then as one?
30 ¥ M. HeGUIRE: Yes.
3 4% il COURK: Let's sce. 7.
32 5Y Ak, HMeGULIRE: That should probably be &,
-10938-
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24
25

b

Your nonor.

5Y Tl COURY : de will make kidnapping 8,
Do you have anotoaer one?

5Y K. HeGUIRL: we nave aucther cone for
Sexucl assduit,

BY Tie COULT: Sexual ossault, and we will
ke Laat 9,

Y R, HeGUIRL: Ang one for battery to cow-
wlt scxual assaule.

4Y Tul COURT: Do you want to atata your
opluivn on thuse?

WY DBR, JOLISTON: Topether or separate?

BY AR. ieGLIRE: He will take them together,
ToUT LaulolL,

It is our position that the evidence in
tnis Cdse ig insufficient to show those three criwes be-
sonu 1 redsdonable Jdoubt and Chat our statute as cited
provides for an advisory verdict and this is an appropriate
case in wilcin to pive one,

8Y Thi CUURT: Alright., Mr. Johnston, any
rusyonuc?

oY ml, JOANSTON: Just that we opposse 1C,
Your Lwonor. #e believe tne law in this State 1e clear
Chat wiaen toere Ls basls o submit it to the Jury the
Court nas o use its discrecion before it can be over-
turueus on appeal. W~e believe in this case there is
duequate Tfactuual vasls on winicu te reject the proposed
iastructicns,

$Y Thh COURT: The Court relects 8, 9, and
1J, and taluks cthat toere is sufilclent factual evidence
and iluferences Lhat can be reasonable inferences that
Can b drawn Lo sgtsblish sach and evaery one of these

-1l09Y4-

5MN-VPC  Document 123-2777443 Filed 06/23/05 Page 281 of 454

AA1118



Case 3:00-cv-00233-GMN-VPC Document 123-2777443 Filed 06/23/05 Page 282 of 454

1 ' X

| : o :

|

! 1 fadividual criwes in this case and returns it to the Jury

E‘ 4 aund uoes nol exercise discretion to yive these Instructions
3 11 Cals case,
4 E Any furcher ones?
5 é SY Mk, McGULRE: No, Your Honor. That is all
6 1 have.
[ BY tuk GULRT: That concludes them. So, there
8 ire 1 through 10 for the defense and --
9 BY K. SARSLLY: 1 aw poing to --
16 3Y Tui. CUUKT: I am signing them and putting
" thew all down.
12 Je¢ are ready to go. Lo you have a set
13 of Instrucvions? I would like co nuaber them wich you

Lo 11 we coald gulekly rigit nere in the Chawbera.
e I heve already piven what 1 call Instruc-
15 3 tion duwber L, ang that wag yiven at che beglnning of the
i % trial, tue preliminary instruction, On 6-9-81, I gave
' 1’ Imstruction suwmber 1.
’9 The niext oue will be Number 2, whicn reads, .
0 MEC Luw Lutuies by Juby a3 Juape ...
2! dunber 3 states, "This 1s a prosecution
= Ly Lhe Stale of levada apalast the Delenvant, Robert
z Yburra, Jr., ..." and it states the charges fully., It'e
2 w Lilueu-pd,e lustruccion,
25 Iastruction iluweber 4 says, "The Informna-
2 ciown 18 u mere sccusation or charge apainst the Defendant
2 .
2 duwber 2, "The Court instructa the jury
& Luat 1u every crime or public offense there nust be a
% gulen ur joint operation of act and iateation,”
3 Hacber ¢ 18, "Murder is the unlawful kill-
2 ing of o oqunan belny, with malice aforetnought, either
~1142-
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5 | explons of luplied.”

> lastruction Humber 7 is, '"™alice, express
3 ur iupiica, is deffuned as follows:"
4 Jdumber & is, "Murcer in the Firat Degree
5 15 muruer which 1s perpetrated by wmeans of poison or lying
5 irn walt, turture, Or any other kind of willful, deliberate
7 and preseditated killdag "
8 Inatruction Humber 9 is, “To constitute
3 aurder of the first degree there need be no considerable
10 Lapsc of tiwe berween the Tormation of the felonious deaizn
1 to mill and tae execution of the desiym."
12 Instruction 10 starts, "The element of
13 intention aione ...
1a Humber 11 is, "In the crime of Murder in

' 15 tae irst beyree of which the Defendant is accused in
16 Count L of tihe Information, a necessary element 18 Cha
17 existunce iu rhe mind of tue Deienuant of the wmental satate
18 of wirlitulnoess, deliberation, and premecitation,”
19 gumber 12 starts, "All Murder which is
20 Lot Murder of the First Degree 1s Murder of the Secend ’
21 wepree,
22 dwsber 13 scates, "In arriviong at a ver-
23 aivt oi Lulity or not gulley ..."
24 lnstruction Wumber 14 states, “You are
25 {ustructed rnat every person who willfully leads, takes,
26 ¢nflces, or carries away ..."
27 instruction 15, "In the crime charged
28 in the Inforaation, there musc exist a union or joilnc
23 vperdation of the act or conduct and a cercain specific
30 iuteat."
31 Instruction Number 16, "In the crime of
32 rluiapping, 4 tie First Degree of wulch the pDefendant is

«11ul-
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(
' _ —
" 1 accused in Count IT ..."
2 Instruction 17 starts, "If you are not
3 satleéfieud beyous a reasonable doubt that the Defendant
4 is guilty of the offense ...~
5 Instruction Husber 1t atutes, "Every
6 persol wio shall wilitully and without authority of law,
7 saize, invelple, take, carry away or kldnap another par-
8 son, or in aiy manner hold such person to service or de-
9 tain sucu person apainst her will, is guilty of Kidonapp-
10 ing iu tie Second Depree.”
Al Instruction 19, "In the crime charged in
) 12 the Inforuwation, there must exist a union or joint opera-
13 ticn of Tue act or comduct and & certain specific intsnc.™
14 Instruction <42, "Iu che crime of Kidonapp-

ing b0 tie Second vepree, witich is necessarily included

in the offense of Kidnappiug in the First Degree, of which

7 Lie Uefeuudant is accused in Count IT of the Informacion ..,
' 13 Instruction i1 sctates, "Consent of the
19 person miundpped or confined snall not be a defense 1if .
20 Cue vicliw is under the age of 15 vears,”
21 lustruction 22 says, "Tthe teyrm 'substancial
22 pouily harii' as il relates to Kidnappiag in the First
23 Jegfew meand ...
24 Inscruction 23 states, "1f the jury de-
2% teriines that tne pefendant is gullty of Kldnapping in
26 the Virsi lw,ree .,."
27 Lastructiou Number 24, "Every person who
28 wliisturly anc anlawfully uses any fvrce or violence upon
24 Lit pelstn of anwther with the intent to commit sexual
30 assauli ls _uilty of Battery with the Intent to Commit
i
31 Senuair Avsealt,”
4z Iuscruction 25 states, "In the crime

~1lluZ-
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charyed iu the Information, there must exist a unlon or
Juint operation of act or conduct and a certain specific
intent.’

Instruction Numwber 26, "In the crime of
Battery with Intent to Coumit Sexual Assault of which
the Detfendant is accused in Count III ,.."

Inscruction Humber 27, "If you find the
evidence insafficient to wstablish the Defendant's guilc .,."

lastruction Nuwber 28, "If che jury de-
ternines that the Defendant is gulilty of Bactery with In-
teat to Conwit Sexuval Assaule .,."

Inkptruction Y says, "The teru 'substantial
Lodily harn’ as it relates te battery with Inteat to Com-

Wit Sexaal Assault means ..."

instruction 30, "A person who willfully
and uulawfully subjects Anochéf;pdrson to sexual penetra-
rion apainst the victim's will is guilty of Sexual Assault.”

Lustruccion 31, "If tne jury determines

tnat tue berfendant is gullty of Sexual Assaulc ...
Inatruction 32, "The term 'subetantial
"

bodily narn® as 1t relates to Sexual Assault means ...

Instruction 33, "The burden of proving
tnganity is on tue Defendant ,,."

Instruction 34, "The Jury may consilder
evidence of Defendunt's mental condicion before and sfter
the cowmission of the offenses charged.”

daaber 35, "The Judpe's finding of tie
seiendanc's incompetency or cowpetency to stand trial
way be ¢onsidered by you ..,."

Lustruccion 36, "You are instructed that
"

Co estanlisin a defense on the ground of insanity ...

Instruction 37, ‘Where on a trial a& defense

~1l3-
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i
Ji 1 of fusanity is Lloterposed by tie Defendant and he 1s
ﬁ; 2 ucqulicted LY resason of that defense ,,."
3 Instruction 38, "You are instruccted that
4 110 @el cowmitted by a person while in the state of volun-
5 Lary iutoxicartion shall bue deewed less criminal by reason
& oL nis condicion L.."
7 Inscruction 39, "llotive 1s not an element
8 01 Lue ¢rive cierped aud nged mot be shown.”
9 [nscruction 40, "'In every criminal action
i0 it wareen of proof is upon Che Stdte to prove gullt of
11 Cue beiviaGasl beyoud a reascaable doubt ..."
. t2 Inscruction 41, “The Defendant comes into
13 Courc ciotieu wilih cue presumption of innocence ..."
. 14 Lastruction %2, "4 reasonable doubt is
1% one baseu on reason.”
16 Iustruction 43, "You are instructed that
X e puftivs to Lhis case stipulared co certain facts in
' 18 e Cusce.  You wili regard those facis as belny conclu-
‘ 19 sively proveua." .
LU Tustruction &4, "The jury are the sole
a1 aid taciUsive Judges of tne effect and value of evidenca
w2 ! "
j .-
u3 oY il eGUTRL: I have ™A person qualified
“4 LU Looflly ... You are wissing oae. Do you have onel
5 o e . JHHJST0: You are missing one, That |
6 1B Uie bi,, oue,.
<7 oY . DARLEY: vefore you po forward =-
i
=8 LT Tar LUURT: Let's so off the record,
9 \
0 }J%crLupUh a brief off-record discussion was
Lad Lubtween coulsel aud the Bench.)
31 '
|
32 oY Tdb L0URT: We are on Huwber 44. Do we
=1ilu4~
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21

22

23

29

3

31

Nave Laat aew? 1t's the, "Ine jury are tne sole and

1

erclusdve juupes ..

of Mu. HBRRING: Steve doesn't have a copy for

Chat oie.

oY ank CULRT: Jdeve is an extra copy. [ don't
hiow Wiy, bul 1 8ecu L0 dBve Lwo.

oY . HMefULRE: Thank you.

LI Thi CULRT: Instruction 45, "A person lis
gualivicu LU testily as an expert if he nas special know-
Leupe, shill, expericace, tralnimg, or education sufficient:
to yudilfy hiw as an expert on the subject to whtich hie
Leglivouy relates."

Lustruction 46, "In Jeteruining the weight

Co Lo Liven btu aa oplalon expressed by any witneas who

Giua nol LesCily as au ewpert witness ..."

Lastruction 47, "Iwo classes of evideace

wle Lewoguised aud aduitrved in Courts of Justice upon

i wituer or LoLn of which, if adeguately convincing ..."

‘ lastruction 4o, ™At times throughout Lhe
erial Cue Cuort ias been called to paas on the question
wacluel of uob curtain offered evidence might properly

e adiirras.”

' Inscruction &Y, "If Juring this trial I

QAVE Bdle O done aayinduy whica has sugpested to you that

I aut funclined oo Luvor ...

Tastruction 35U, "Afrer che Jury have re-

Cifue ful weilberation ..."

Lustruccion 51, "The Court has already
LASLIUCLLUG yuu Laal 7JOd aru amnde tne sole judges of the

. "
P e R

Inscruccion hNuiwoer 22, "You have been in-
Lo abe Chiv rules of law that way be nocessary

slidtlecl as

=11ldo-
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i
g i Lur yo. Lu Teach & verdice,"
i 2 Instruction 53, "Helther side ils required
3 Lo cal: as wituesses all persous ..."
4 Instruction 54, "You are instructed that
5 if in tuvse iustructlens ..."
6 Instruction 55, "Hach count charges & dis-
71 rincr otbeuse,™
8 Instruction 56, "sBoth the State and the
9 efendent are eutirled to the individual opinion of each
10 i Juror,'
’1% Iastruction 57, "The atctitude and conduct
2 0i jurors b Lhe bepluning of their deliberations are
3 wdlfurs of conslderable importance.™
“ N lustruction 58, "Upon retiring for delibera-
b cioi, cie jury uway take with them all papers and all other
e itels aus saturials whicn aave been received as evidence
K a4 the case.”
l 8 Instruction 39, "In this case there are
! |
‘gi teur crimes Giar,ed wito possible verdicts for each crice."”
<0 i Instruction 63, “when you retire, you will
o | select vue ol your muuber Co act as foveman ,.."
& Is the request of the parties that the Court
" inseruct Lbufore Cie arpuients?
B #Y i, MeCUIRL: Yes, Your Honor. i
e DY bl WEKRLLG: Yes, Your llonor.
0 o Pk, lieQULKE g I aw. wissin; 37.
“ 4Y Tl COLKT: Alrighc. We will ger Mr. HeGuire
“ 4 copy 04 Iastruetion 7,
w8 Are the Lustructions settled then among us,
3 censlewen? Trnere 1s sixty thar we have here.

i

a1 5Y k. LWEKRING: net we see, I think we have

an objection 48 £o one.

«1100=-
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i $Y fub COUNT: Well, if you have uny cobjec-
2 tions that you want Lo state, way you certainly ahould
3 state Cacll,
4 bY MK, FeCULid: Your ‘lonor, while Mr. Hexrr-
5 Ly is lookiag through tnere, tiieve is one other matccer
6 Cial should peraaps be vaised, There was a Letter L¢ the
? Lditor Li iast ulpht's rly Laily Tiues that does not uwen-
8 cion dr. Tbarra as uamed, but could be prejudiclal te him,
) and vecduse it docs not mentlion nis name I am concerned
10 that if anyone is having a relative or friend screen the
u pdpers fur ltems couceruluy chis case, such item nay be
12 overlogiicy and potten to the Jury.
13 although tie arcicle concerning the trial

. 14 wi_nt nave been cut out, 1 do tnink that the Jury should
15 Le SCrcuviice o8 LU whetiwer or uot anyoue read the Letter
16 Lo the suitor 1o last oipghe's paper.  If no one raad, 1t
17 tlat is the end of the matter. IFf anyone did, T chink 1t

, 18 would Ue very ilupertant to ingueire into the matter.
9 LY hix, JOuHSTCH: I do not see 1t, .
20 B FA. GUIRL: I have & copy of it here.
21 Tt was a rather inturesting article in that
22 1t iuuicated toal pevyle wao pel aot gulley by reason of
23 iMseaicy are the scum of the earch and should be alininat-
24 ¢l per se.
75 Your honoer, perhdps tiie best course of
26 weliun wouid bLe for we tu get the letter and perhaps make
27 an gffer of proof by offering the sane.
28 4% ub COuIG: I think so awd allow the Jis~
29 Lrioi sttoriey CO Teau Lne letter, TOO.
30 Jut Llet we ask one question before you
A seave. Let's settie one uwore thing. Let's don't waic
12 Lul jusi a alldle.
-1197-
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i
R
f i The State had penaing one addicional thing
if 2 and thal was the Motion on Lxhiblt 3u, Is that still pend=-
3 lugt
4 o dd. JORLETGN: Yes.
3 8Y The COUKI: Lo youa want to be heard on that
£ Wt this Cine?
¥ BY ik, JOnaSTON: We will submic 1t, Your tlonor.
b 4e deve piven case aubeority te kthe Lourt in addition to
g tae boiats aidu AuCnorities there and to the defense,
10 5% TaL COURT: Alrigznt. bLoes the defense want
i L0 SLaCy any uppo8ilion Lo tiab Mution?
12 oY G, dRRKING: I think we have already statced
L it ralner succiucCly conceraing tne evidence that nas been
_— subkileu dia Cie reasonable inference that may be maue
& coucerning Che timeframe and the testiwony of both the
16 psyculatrists saa the lay withessea fox purposes of the
1 Court plviag the insanity instructica on all four countcs,
. 1 LY LhE COUNL: The Court is yoing to Jeny the
4 Motion guw prohibit tie pivinp of the inaaunity instruction
20 on Counts LII, IV aiu we uo that on the basis of my recol-
2l lecrion of kne evidence that was adduced at the trial,
22 narticalariy the evideace of Dr. Cuappel, nDr, Gerow, of
z bie ur Clhe Ybherra tanily, and I think that all of tue
2 cuinlacive eviveace woulu ingicate cthar there is a suifi-
25 cienc wasis and T aw golng to plve tnose Instructions on
26 Lie wasls ol Lisby v, 3tate, which is about 82 Nevada,
« Soeevnere approxiuately in there, waich requires the Lourt
28 tu Lve the Iustrucciou I tidnk wnder cthe clrcumstances.
o 50 toae Motlon 1s deoled,
o SY ML apBRRINC: 1 nave uvne cobjeccion just to ;
* mstruction 3u, walca the Coart uas already indicacted it i
> will approve auad once again that places the burden upon
=110~ t
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t che cefeuse to esvert the defense and prove ir by a pre-
2 pouderiice of the evidence, We have already discussed
3 riat in leugch ia otner Iustructions, nowever, at cthis
4 Ciwe 1 will simply for the record pose an objection to
5 Lastruction hiuwber Ju,
6 pY TLL COURT: Akrigint. Mtr. Johmston, do
7 you waill to state anytniug on the record for your position
8 oa that?
g bt ik, JUmdSTON: Only tnat we believe that
0 15 tle state of law,
] SY Tal 20LUT: And of course the Court has
12 inuiceced 1t will ,ive 30 for the reusous already indi-

‘ 13 Cubta. Taw Court coes believe it ruflects the law of this

. 14 Jrate 4t Litet settles thew,

15 Y. MeGULEL: 1'11l get the letter,
16 o¥ Un. BOUKL: If you pger the letter, then we
7o will ¢ 0.7 the record, and thank you very much, Wa caun

' 18 Bub u} du Cae Courtroom aud we will Le ready to go.
19 H4r, Johnstoni
By oY . JOULWSTON: Yes,
21

(vhereupon Court recessed in Chaubers at the

a2 wour of 1i:;30 #.m. in toe ebove natter.) !
23
24
25
26
27
8
29
30
K3
32

-110%-
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18

19

20

21

22

23

24

25

26

27
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(Woereupor, at the hour of 1i:50 a.m. Court
reconvened in the above matter.)

(OUT OF THE PPRLSENCE OF THE JURY)

LY THE COLRY: The record will reflect the con-
tinaaition of che case of The State of Nevada, Plalntiff,
versus Wobery Ybarra, Defendaut; che presence of Mr.
Yharra; two counsel; and tae District Atterney.

1 understand that the defeunse has a zatter
Lo subtult before the Court at this time in the absence of
the Jury.

»Y Hil, UMeGULRL; Yes, Your lonor.

Your ionor, 1 have here & sheet of paper
cousisting of Page 1 and Page 2 of the Ely Daily Timea
fur Llast wnight, Volaue Lio. 70, Issue 118, for HMonday,

June s2na, ivul. Tonis 18 the paper that was delivered to
wy uwour and there is g portion of that paper which has
been in wy custody ever since that tima,

On Pape 2 at tie bottow 0f the middle
coluesl under the uneading Letters to the Lditor 18 & lettar
capiienes Yso-called Justice," which, while it does not
spevilically uame v, Ybarra, nevercheless I would submit
el iU wears on als case and tuat an inquiry should ne
Lade concerulag whetiier mewubers of the Jury have been in-
adverventsy exposed to this letrer., Any members who are
relyin; on fanily or Iriends to cut ocut any coverege con=-
cerni.; tae trial way have had an issue of the papar, which
Chey oeileved fiproperly prejudicea, but may have never-~
Lheiesd been exposed to this letier because it doee nor,
1n fact, wention als nane,

The letter, Your aonor, reads as follows:

-1119-
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12

13

20

2%

22

23

24

24

26

27

28

24

30

"Pear bditor:

"We have been too long & per-
wisgive sociey that has lost all
sense of reality in regard to jus-
tice an eye tor an eye and a tooth
for a tooth etc., and the sicken-
in,, aspect of gso-called justice
today equaced by every vicious
crime tnat can be conmitted on the
bool.s with ploss of mercy beinyg
entered by the defanders by reason
of insanity means it is ctime for
a look at our archalc laws concern-
ing. crive and mwurder and an over-
nauling end revisiou of the stat-
utes are in order, to put a stop
for once and forever to the mild
sunishiment being neted cut te the
killers in our sociercy petting
awity with warder under the gulse
of iasanity, who not only kill,
but torture and brutalize rheir
nelplesa victims in the proceas
before deatl!

"I am fully aware that today
our cockeyed sense of law and juse-
tice negates way forn of barbaric
punisiament ad in the days of old,
an all true unfortunate truisnm,
but 1 am 4 fira heliever in that
the punishment sihculd fit the crime!

“i4ost all of us nave had our

-111l-
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I

29

30

trials wnd tribulatious at one

rite or another im cur lives woat-
iy in our formative years, which
does notr glve us licease or ex-
cuse for henlous crime which wmay

Le comnlttud in later life, a fact
waich should be rxecognized and con=
gidered by all society, and chelr
pleas of a troubled life background
43 an excuse for their crimes,
suould Tor the wost part fall on
Jaaf ecars where their crime is con-
cerned.

"and all this at the expense
of the poor victims and their
families who suffer and pay with
ihelr lives so these so-called in-
sane murderers can live ouf thelr
aseless lives at the expense of
trneir vietims and soclety, as Op-
sosed to their usefulness on this
edrLh per se.

"1f these killers and murder-
ors arc dJefective persons then they
Aave 0o rigactul place in soclely
and should be liguldated per se as
opposed to short continenent at
wost, in institutions only to be
raleased in most cases to replay
the sawe scenario over again at
sone later date.

"Je all know justice to be

-1114-
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!' ' blind, but I see it not only as
2 biind but deaf and mute as well,
3 and as long as it continues 1in
4 this Jdirsetion do not recogniza
5 justice as justice at all and
[ feel nothing but a sense of out-
v rape and revulsion which will
4 continue until such time aa there
¢ will be 'Justice' and justice
0 Jdone in commigaion of these crimes
11 of nurder!
% "I am, revolted and ocutraged.
1o E. Sanders"
oo
. 1 If I wipht approach the Clerk, Your Honor,
1€ I would request that this be marked as Defendant's Exhibic,
17 37 Tull COUKY: You wnay.
: 18 HY BiR. MHeGUIRE: We would cffer it into evidence.
C 19 Y Tul COURT; sr. Johnscon?
20 Y AE, JOanSTON: Ho objection, Your Honor.
21 SY Tuh CUURT: The Lerter to the Editer is
22 varhed anu aumicted in evideuce for the purpese of this
23 Bealdii/.
24 Y ME, JOLASTOR: Yues, for the purpose of this i
25 Hear i, .
% WY Tur COURL: Only for the purpose of this
7 | hearta: .
28 oY mi. deCLIRE: Your tonor, I would aubmit
29 faal aw lageiry shoulu be uade to the Jury as to whether
16 Uiy Tueat L Lefter to Che Lditor in last night's Ely
4t bally Tines. LE that was uot read by any of the Jury i
92 j Chen thaf Will be the end of the uatter. If any of the ;
é -1112- }
i
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: ] Jary aus read it I would ask at that time that the Juror

¢ be questivaed outsilde the preseuce of the other Jurors,

5 SY Tt COURT: Does the State have any response?

2 0T Mh. JORNSTOH: Unly to express our Cconcern

g over tais kind of natter and the impact it will have cn

3 tnis vrial aiter all we have gone through, and we would

7 support a canvass of the Jury.

[ Y Thi, COLKT: There are no objections on the

a part of the State and it seemns fairly reasonable to the

10 Court, suv 1 wiil canvass the Jury to question them to see

11 wuat effect tols wipit have on what Ls now the end of the

1z casc,

1z W& will be in recess until 1:00 o'cleock.

14

n (vWhiTeupon Lourt recesseu at the houwr of 12:955

15 &.id. in che above matter.)

1t

1%

1t

1

20

21

22

23

24

23

26

27

28

29 | ‘

"

3

32 !
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i
1 {Wuereupon Court reconvered at the hour of
1:14 pp.w. in the above macter.)
2
3
4 ST Thl COLNT: Let the reecord reflect the con-
5 tluoatlon of tone case ot Tiae Srate of Nevada, Plainciff,
6 versus nobert Voarra, Jr., nis presence, alony with hia
7 two couwusel, aloug with two mesbers of the District Actox-
g ney's svafi. The Jurvrs and tiae Alrernate are In the box.
a Jould you stipulate to chat, gentleumen?
10 LY i, LEKRKING fes,
11 YTl COURT: 1 hate to cail you back in so
12 tate., 1 w@wa surry we could not get . oing this morning,
13 E wat tala,s are always arising in the course of trials chat
L ‘ cause acdiiional problems. An additional problem has
15 i ariscu 1lu bils trial and it relates to last night's news-
i
16 | pager.
17 j0, 1 wust ask you, lembers of the Jury,
18 f¢ any of yuu read thie Letter to the nditor, which was in
F 19 last nryat's Lly Daily Timew. Did anyone read that Letter R
20 Cu the Lulewr!
21
(.6 ATive response Lrom the Jury.)
22 ,
23 O R Y1 T douderful, wWonderful. HNo one
24 lhus Fespunded ano I othink that probably settled ic, :
25 SVOMhL LIeGUIRG That's fine, Your Lonor. |
3 oY Tl COLRY: Arwa you satlsafied? l
4 SR, MeGUINL Thauk you very much. g
23 LY Ton COLKY; Good, :
29 Laules aud gentlenen, at this peoint then
a we ave ready to go forward and conclude the final areas
31 ‘ of Chiv caue.
a I {nuicated to you carlier that wa would
-1115-
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1 be piving, youu the lepal instrucrions at this point that

2 relate Lo tue case, [ would like to have the ability

3 aud rhowitupe ond everything it would take to yive these

4 Iustructious toe you without having to read them, but they

5 dre lar.e in nuwdber, oue through sixty, and there 1s a

B lot involved in this case, as you know, because of the

7 nuwber of (harpes. So 1 will be reading these Instruce

8 tions Lo yuu otic by one.

9 AL the end of the case you will have the

10 Tustruccivns with you in the Juryroow to go over so that

" you cali chieck out that, You will have other thinge with

12 youu, saci as all che evidence will pe with you, and all

13 of Eite Luilurs -- everything., You will take your own .

LM notes i wCaer Caiongs. 8o, you will have ell these things

15 Lo Gdve Whid pud.

16 Tae Instructlions veyin this way:

17

' 18 It now Lecones wmy ducy as Judge

18 to insgruct you 1n tue law that ap-

i} slive to tals case, ana it Is your ;
7 cuty as jurors tw ivllow the law as

oz 1 shall scrate it to you. On the

23 ocher aand, it is your exclusive

24 province to deterwine the facts in i
25 the case, and to consider and weigh
.26 the evidence rfor chat purpose, The

27 autioricy thus vested in you is not

28 an arbitrary powet, but nust be

29 exercised with sincere judgment,

3 sound aiscrerion, and in accordance

31 with the rules of ldaw stuated To you,

3 This is a prosecution by the

-1116-
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20

21

29

30

AN

32

scate of Hevaua against the Defend-
ant, ROBLKT YBARRA, JR,, charging
tne vefendant with the crime of
CoiiT I: MURDER; COUNT I1: KID-
HALL Lol T THE FIRST DMIGREE; COUNT
[1i: bATTERY WITH IHTENT TO COM-
ALY LEAUAL ASSAULT; and COUNT IV
Susbnk ALLAULY. The Inforwation
Loaus ad Loliows:

"1 the Seventh Judiclal bis-
crict Courc of the Lrtate of Hevada,
anadicat Radly YusRRA, JN., Defend-
aat, RJISERT J. JudnuTon, blstricce
Acroruey, within ang for the County
ailuresdiu, iu tie nae and by the
sutuoricy of the State of Nevada,
Liitores Che Court t.aat on the date
aereinafter set forech sald Defend-
ant wiu cowit a FELORY, to-wit:

COUNT I: MURDLK, in that the
s$aiu Jelfendanc, kJSLRT YSARRA, JR.,
¢ld, on or about tue 29th day of
Septewber, 1479, at approxinately
three (3) miles North of U.S. Higl-
Wway 2J, ou Ju-tidile Hoad, in the
Counvy of white Pine, State of
devasa, wiiltully, unlawfully, and
witiv alive aforetiousht, Jdelibera-
tion, amd premeuitatlion, kill aud
purder NANCT GRIFFITH, a human
veln;;, by weans of burailng her
Lody, thereby iniiicting wortal

-1117-
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injuries upon the sald NANCY GRIF-
¥IT, from which she uiled on Septem-
ber 24, 1979; all of which 18 in
violation of K.K.5. 203,010 and
AUMLS, 202,430 and

CounT 11: KILHAPPING LN THE
FIKET ULRGReL, in thuc sale Defend-
ant, ROBEKT YJARRA, JR., did, on or
about the 29th day of September,
1979, at approximately turee (3)
mites tiorth of U,8. ilighway 50, on
3g-rile Road, in the County of
Wnire Pine, State of Hevada, will-
fully ana unlawfully lead, entice,
carrv away anu derain tine person
! of miadCY GRIFFITH, a uinor child
who was then and tnere of the age
of 16 years, with the intent to
serpetrate upon the person of such
ilior sexual asseult, said Defend-
ant, duriep tne comuission of said
actse, auncd the subsequent detention
anc confinewent, infliccing sub-
stantial boally harm upon the sald
JALCY CRIFFITH, to-wit: LExtensive
hurus and bruises on the body of
sald WANCY GRIFFITH; all eof waich
is in violatvion o1 Li.R,S5. £200.310
(1); and

coutT T11: SATTERY WITd IN-
TENT TO COMMIT SLXUAL ASSAULT, im
rhat said Defendant, FULERT YUARRA,

-111s-
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24

5

26

27

28

29

30

K1l

3z

e

L

Jk., dld, on or abeut the 29cth day
of seprember, 1979, at approximately
chree (3) wiles dorth of U.S., Highe
way 50, on 30-1{1le Rouad, in the
County or White Pine, State ol Ne-
vada, ~illfully aud unlawfully use

force and viclence upon the person

r

wWCY CGRIVEITL, witn the lutent

[
rhen and tuere tu cormit a sexual
assault upon the saild HANCY GRiF-
FIT4, resulting in substantial
o0uily harw to WAJCY GKRIFFITh, to=-
wit: bruises, blecding, and braln
concusion; all of walch is in viola-
tioei of N.R.S. £50.403; and
COLLT Iv: SEXUAL asSAULT, o

tual saiu wefeitaant, RObERT YBAKRA,
Ji., wld, on or asbsut tne 29ta day
Ui peytewber, 1979, at approximately
curce (3) ailes dorca of U.S. digh-
way 1Y, aon 30-Mile hoaa, in the
County of wnite Pine, Stata of Ne~
vada, willfully and unlawfully sub-
ject MANCY GKIFFITh to sexual pene-
tration, known as sexual interxcourse
in its ordinary meaning, by foreilng
his penls into the vagina of saig
ALCY GRAFFITa, @painst her will,
Cirouyn the use and threat of che
dse of rorce, resulting in subatan-~
tial bodily hari to JdakCY¥ GRIFFITH,
to-wit: bLruises, bleeding, and a

-31ly-
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i

! ' 1 braln contusion; ail of which 1a

. 2 in violation of H.KR.5. 200.306;
3 and 4ll of wnleh is contrary to
4 the forn, force aud effect of the
5 statute in such cases made and
6 provided and agdinsc the peaca and
7 dipnicy of the Srace of Haevada.
8 LATLY this «<nd day of November,
9 1974."
10 To Count I, Count II1, Count
" 11T, aud Count IV of this Informa-
12 tion rue befendant had entered a
13 slea 0f hot Guilty and loc Guiley

; '41‘ Ly Feason of Insapity. Upon the

5 issues thus joined, the burden of
16 pross Ls oua the State of Hevada to
17 nrove the Defendant (uilty of the
18 crives cnarged bevond a reasonable
19 Jdoubt, -
0 The Inforiation 1s a mere ac-
- cusation or char e azainat the De-
22} Feirdant and is not of itself any
e evidence of his puilt, and no Jurox
24, in Uil wase shoul:d perult nlaself
% to be to any extent bnfluenced
26 d4painst the Defcudant Lecause of
2 er on account ol the Intormation.
8 Tae Court ianstructs the Jury
29 chat in every criue or public of-
0 fonse tliere wust be a union or
a1 jeint operation of act and inten-
32

cion,

-1i20-
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intention is manifested by
the circumstances connected with
the perpetration of the offense
and che sound mind and discretion
of the person accused.

uraer is the unlawful kill-
in, of a hwsan beinp, with malice
aforethouyht, eitiier express or im-
plivd. The unlawtul killing may
Lbe cffeeted by any Oof the various
neuns by winich death may be occa-
sivoned.

italice, express or lsplied, is
Jdefined as follows:

Lxpress malice is that deliber-
sle intention unlawrfully to take
away; tue life of a fellow creature,
wiich 1s wanifested by exterual cir-
camstances capable of proof.

talice shall be implied when
a0 considerable provocation appears,
or when all the circumscances of the
itlin, show an abundoned and walip-
ilailtl n2artc,

“urder in the First Depree is
aurver which is perpetrated by means
of polson or lying in wait, torture,
or auy other wind of willful, deli-
berate and preneaitaZed killing.

fo constitute murder of the

rivst deyree there ueed be no con=

of 454

sideranle lapse oI time between the
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formation of tne feloulous deaign
ro kill and cthe execution of cie
desipn, 1f a person has actually
with walice aforethought formed
the unlawrful purpose to kill and
has prumeditated and deliberated
apon it before he performs the
st and tuen perforns it in fure
racrance of said felonious design,
w0 is puilty of murder of the first
4€,r¢e nowever sihort the time may
nave been between the purpose and
the wxecution. The intention to
rn1ll ane the act of killing way
e 4% instantaneous as successive
taocuphts of tne aimd., It 18 only
uecessary cnac the act of killing
e preceded hy and be the result
0l « concurrence vi will, delibera-
Cion anc premeditation on the part
of the slayer, nu Latter how rapld-
1y tacse acts of ihe wind succeed
caca otaer or how qguickly they
muy be followed by the act of kille
ing .

Tne elreaent of intention aloue,
ds 40 elewent o! the oifense, may
Lbe ascertained or dedaced fyom the
facts apnd circunstances of the kill-
ia, such as Che use of & weapon cal-
culuted to produce Jdeath, the manner

of 1ts usc, anu Lue attendant clr=-

-1122~
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]

. 1 cuwstances characterizing the acct,

v 2 in the crlme of Murdar in the
3 First Depfee of which the Defendant
4 is Amccused in Count I of the Infor-
5 warion, a neceasary elasent is the
6 exzistence in toe xiud of the Da-
7 fendant of the mental state of will-
8 fulness, deliberation and premeditas
9 tion.
10 1f the evidence shows that the
" Deiendant was intoricated at the

) 12 tiue of tihe alleped olfense, the
13 Jury suould cousider nls state of

. 14 intoxication in deternining if the
15 e Leliwailt 8u suach mental state.
16 I rrom all the evidence you
v have & reasonable doubt whether
. oelenuanl wau capable of formdng
¢ sucn wmental state, jou nust glve
0 Chie Deienuant toe benefit of chat
a doubt anu Lind Chat he did not
= nave gach wental state,
2 AlL lurder which 1s uot turder
2 or tie Fivst legree is Murder of
» tne Second Deprae.
% Murder of tine Second Dejree
@ is the unlawful killing of a human
2 bein, with malice afocrethodght,
® but without celiberation and pre=
50 weditacion,
¥ 11 you are cunvinced beyound a
2 reesonable doubt that the crime of
-13i3- '
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1 Murder has been comumitted by a
!. 2 pefendant, but you have & reason-
3 able woubt whether such Murder was
4 of tie Firastc or of the Second De-
5 cree, you wust plve to such PDefend-
6 ant tue benetfic of that doubt and
7 roturn a verdice fixlng the Murder
8 as of tae Second begrea.
9 Tu srriviag af 4 verdict of
10 dilty or oot yuilty on Count I:
1 safaer, Jaf this junctaure of the
2 sroceedings, the subject of pen-
13 alty or punishrnient i3 not to be
. " liscassed or considered by you
15 and wuat not in any way affect
16 youlr declsion as Lo Cie lLnnocence
i or ;uilt of the beicendant,
18 You are Instructoed that every
1 persot who williully leads, takes, -
20 encices, or carries away, or de-
21 tains any minor with the idn-
2 Lewnt Lo perpetrate upon the person
3 of suen winor sexual assauit, i
24 cullty of Kicnapping in the First
2 e Tee,
# In order tu prove the commis~
2 sion of the criwe of Kidnapping iu
2 the Iirst bDegree, evacn of the follow-
29 in,, elenents wuat be proved:
Y 1. Taat a minor was lead,
¥ Cahei, enticed, or carried away.
32

2, That the leading, taking,

~1124-
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¥

enticing, or carryiup away, OT
Jutaining was willtul,

3., That the leading, taking,
enticinm,, or carryinp away, OY de-
tainin: the winor was with the
specific fntenc to perpetrate upon
tae person ot such winor sexual
agsaulc.

Jhere a perseon is charped with
tne erime of Kidoapping with the
Intent to Commit Sexual Assaulc, ic
: is nue necessary tv wstablish that
suci sexual assault was accomplish-
od, for a crine of that nature is
colpuete tEoand when the kldnapp-
i, is uone With suen iatent.

I Ene crine cnarped inoche
Insommtion, toece must exist a
Laiou or jeint operation of the
act or condact apd a certain speci-
L[i¢ intent,

1o chie erire of «ldnapping
in tne First De,ree, of whicnh the
Defvneant 18 accused in Count II
| gt tuw ILnformavion, chere must
¢Xisc ia Che nicd of the perpetra-
cor the specilfic lutent to perpe-
Prafe sesual assault, and unless
4.t lucent sou enlisis Lnar crime
is ot corniibted.

In the crime of Jiunepping in

| tne iLrst Qeptec ob which the De=

-1i2t-
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24

25

26

27

28

29

30

fendaut 1s accused in Count II of
the Information, a necessary ela-
sment 1s the exlstence in the wind
of the Defenaant of the specific
intent to perpetrate a sexual
assault.

1f the evidence shows that the
Defendant was intoxicated at the
time of the alleged orfense, the
Jury should consider his stace of
iantoxication in determining if De-
fendant had such specific intent,

1f frowm all the evidance you
have a reasonable doubt woaether De-
fenuant was capable of forming such
specific ifutent, you nmust give the
Jefendant the beneflt of that doubt
and find that he aid not have such
gpecitic intent.

If you are not satisfied beyond
a reasonable doubt tiat the Defendant
1s guilty of the offense of Kidnapp-
inp in the Flrst Degree charged in
the Information, he wmay, however, be
suilty of any lesser offense, Lhe
commnigslon of which is necessarily
included in the offense charged,
if the evidence 1s sufficient to
eatablish his guilt of such lesser
oifense beyond a reasonable doubt.

The offanse of Kidnapping in
the I'irst Degree, with which the

-1126-
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.
1 i Defendant is charged in the In-
z formation, necessarily includes
3 tihe Llesser offense of Kidnapping
4 in the Second Deprea.
5 17 you are convinced beyond
6 a reasonable doubt that the crime
7 of Kidnapping has been committed
8 by the Defendant, but you have a
9 reasouable doubt whether such kid-
10 napping was of the First or of the
" second [eyree, you must pive to
12 such bDefendant cthe benefit of that
13 doubt and return a verdict fizing
Lo tae nidnappliuy as of the Second
15 Degrue.
16 rvery person who shall wille
17 fully and without autnority of law
18 selze, inveiple, tahe, carry away
19 or kidunap another purson, or in
0 aany manner hold such person to
o ; service or detain such person
*2 ; apainst her will, is guilty of
3 #ildnapping 1in the Second Degree, ;
) In order to prove the comnls- %
5 siun of the crime of Kidnapping in
w8 the Second Degree, each of tha fol- '
o lowing elewseuts wust be proved: .
8 | 1. fThat a person was selzed, i
8 inveipled, taken, carried away,
0 kidnupped, and E
il 2. That the seiziny, inveigl~ ,
o2 i

ing, taking, carrying away, kidnapp-

-1127-
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{ny was willful and without
authority, and

3. With the specific intent
to uold or detain a person againsc
ner will,

In the crime charged in the
Inforwation, there umist exist a
unlon or joint operation of the
act or conduct ano a certgaln speci-
fic intent.

In the c¢rime of ¥ldnapping in
the Second Deyrec, wnich 18 an of=-
fense necessarily included in Kid-
napping in the First Degree, of
wiiich tne UDafendant 1s accused in
Count LI of the Information, there
must exist in the mind of the per-
petrator the specific intent to
detain a person against his will,
and unlegs such intent sc exlscs
that crime is not coumitted,

In tne criwe of Kidnapping in
the Secound bLegree, which is neces-
garily fncluded in the offense of
Lidnapping Iin the First Degree, of
wihich the Defendant is accused in
Count II of the laformation, a
necessary element is the exlstence
in the mind of tihe Defendant of
the speclfic intent to detain a
sereon apalnst her will,

If the evidence shows that

-1128-
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e B

the Defendant was intoxicated at

o the time of the alleged offense,

3 the Jury should conasider his state
of intoxication in determining if
the Defendant had such specific

[ intent,

If from all the evidence you

8 have a reasonable doubt whether
4 Defendant was capable of Zorming
10 such specific intent, you must glve

1 the Defendant the benefit of that

12 doubt and find that he did not have
10 suchh specific intent,
14 Consent of the person kidnapp-

14 ed or confined shall not be a de-
16 fense if the vicrim is under the

7 age of 15 years.

1% The term "substantial bodily

19 narn” as 1t relates to Kidnapping .

20 in the First Degree neand:

ta 1. Bodily injury wnich creates
22 a substantial risk of death or which
23 causes serious, permanent disfigure-
24 went or protracted loss or impeire
25 went of the function of any bodily
26 membet OT OTFAD; OTF

2 2. Prolonged phyaical pain.

2t If the Jury Jdetermines that

2 the Defendant 1s guilty of Kidnapp-
3¢ ing in the Flrst Degree and the

H Jury further Jaternines that the

32 xldnapped person suffered substan-

=1125-
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ety

tial bodily haru during the act
of kidaapping or the subsequent
Jetentliou and confinement, the
Jury shall determine the sentenca
which shall be:

1. Iwprisonment in the State
Prison for life without the posel-
billty of parole, or

4, By life twprisoument in
thie State Prison with the poasi-
bility of parole.

tvery person who willfully
ang unlawfully uses any Iorce or
violence upon tihw person of another
with the inteat to conmit sexual
assault 18 yuilty of lfartery with
cthe ILatent te Commit Sexual Aasault.

In urder co prove tile coumals-
sion of the criwe of Battery with
the Intent to Cowmit Sexual Assault,
each of the followluy elements nust
be proved:

1. That force or viclence
wug used upon the person of another,

2. That such use was willful
and unlawful,

3. That the use of force or
viclence was iuflicted with the
specific intent teo commit aexual
asgaulec,

The crime of Battery with

rne Intent to Commit Sexual Assault

-1130G-
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r
P ‘
}' I 1s complete if the battery 1a cowm-

2 nicted anu if &t any woment during
-
‘ 3 tiie battery the agressor ilntends
4 to coumit sexual assault upon the
5 person battered,
& As used in tnls Instruction,
7 tiie words "force" and "violence"
8 are synonymous and mean the wrong-
9 ful application of physical force
16 against the person of another.

" In the crime charged in the

iz Informacion, there must exist a
3 uniou or joint operation of act
4 or couduct and a certain specific
T iatent,
16 ] In the crime of Battery with
17 Intent to Comuit Saxual Assault,
15{ of which the Defendant 18 accusaed
19 in Count II of the Information,
20 there must exist in the wind of
2 the perpetracor tne specific in-
22 ¢ tent to commit a gexual assaulr,
23 and unless such intent so exists
24 that crime I8 not couslitced.
] In the crime of Bactery with
2% Ilntent to Coumit Sexual Assault
e of which the Defendant is accusad
2 in Count III of the Informacion,
@ 4 necassary element is the exist-
s ence in the wind of the Defendant
3 of the apecific 1utent to commit
¥ a sexual assault.
-1131-
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If the evidence shows that
the Defendant was intoxicated at
tae tlme of the alleged offense,
ttie Jury should consider his state
of intonication in determining if
pefendant had such specific intant,
1f frouin all the evidence you
have a reasonable doubt whether
Defendant was capable of forming
auch specific Inceant, you must
cive tne Defendant the benefit
oL bust doubt and Ltiud that he
did not aave such specif{ic intent.
If you find cthe evidence is
insurtficient to estublish che De-
fendant's guilt of the offense of
sattery wich the Intent to Commit
Senual Assault charped in the In-
foriation, he may, however, be
pailey of any lesser offense, the
cowsigsion of which 1s necessarily
Lacludew in the offense charged,
1f tne evidence 1s sufficlent to
establish his gullc of such lesser
offense beyond a reasonable doubt,
The offense of sattery with
the Intent to Commit Sexual Asseulc,
with which the Defendant 1s chargad
in tne ILnformation, tecessarily
Includes the leseer offense of
Jatlery. sSattery meaas any willful

anu unlawful use of foree or violence

-l132-
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1 apon the person of another.
2 If the Jury determines that the
3 vefendant is guilty of Battery with
4 the Intent to Commit Sexual Assault
5 and Che Jury further detensines
6 that Che crime regsulted Iin subatan=-
7 cial bodily harm to the vietim, the
8 Jury shall determiue the sentence
9 wnich shall be:
10 1. Iwprisonmeuc in the State
" Prison for life without the possi-
2 bility of parole, or
13 2z, wuy life imprisonment in
) " the State Prison witn the posaibility
5 of parole,
18 The terwm "substantial bodily
K aarm" as it relates ro Battery with ;
; 13 Intent to Commit Sexual Assault means: g
g 7 1. #dodily injury which creates | .
@ a substantial risk of death or which |
a causes serious, permunent disfigure- ,
a uent or protracted loss or impair- :
= went of the tunctionm of any bodily i
o tieber or oreai; or
e 2. VProlougeu physical pain,
2 A person wio willfully aund un-
2 lawtully aubjects another person o
% sexual penetration apainst the vic-
& tiw's will is puilry of Sexual
& Assault.
3 Sexual penetration ueans any
* intrusion, nowever slignc, of any
-1133- |
!
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s

1 parc of & persou's body, inserted

by a pereon into the genital or

[N

W

anal openings of the body of

4 anotier, including sexual inter-

5 course in its ordinary meaning.

€ If the Jury determines that

’ the Delfenuant is puilty of Sexual
8 Asssult and tne Jury further de-

9 teruines that the crime resulted
10 in substantial bodily harm tc the
[ vicriw, the Jury shall deteraine
12 the Sentence which shall be:

13. L. Iuprisonment in che State
14 Prison for life without the possi-

vilicy of parole; or

6 2, By life iwprisonuent in

17 tne 5tate Prison wich the possi-

18 biiley of parola,

" The term "substantial bodily
=0 narn' as it relates to Sexusl

ABSAULL medns:

w2 1, Bodily injury which creates
“ a substantial risk of death or which
“ causes serious, permanent disfigure-
€ went or protracted loese or inmpalr-
“ went of the function of any bodily
! neber or orpan; or

<t £, Prolongea physical pain.

e Tne burwen of proving insanity
b is ou the Defeidant, that 18 to

o s4y, it is incumbent upon him ro

42 i

establish by a preponderance of

«1134




Case 3:00-cv-00233-GMN-VPC Document 123-2777443 Filed 06/23/05 Page 317 off454

g .

! evidence that he was insane at the

b 2 time of committing the offense
3 charped.
) ihe law prosumes that the Da-
5 fendant was sane., That presumption
6 may be rebucted, but ie controlling
7 antil overcome by a preponderance
8 of evidence,
9 A preponderance of evidence is
10 gucii evidence of insanity as Lo oul-

1 weiyh and overcome the presumption

12 of and evidence in favor of sanity
13 in sone appreciable degree and
” 14 render it wore probable that the

5 Jefeudant was lusane, than that

18 tne Defendant was sane.

i The Jury may conslder evidence
' 18 of Defendant's wental condition

19 Lefore and after the tiwe of the

20 coumission of the offenses charged.

a Such evidence is to be consldered

& for the purpose of throwing light

24 upon his mental condicion as ic

24 was when tine offenses were com-

2 mictued.

26 The Judpe's finding of thae

y Defendant's incompetency or Coumpe=

28 tency to stand trial may be con-

2 sldered by you in determining the

3 sanity or insanity of the Defend-

3

ant at the time of the alleged

incidents as may all other evidence

-1135-
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. :
P
{ .
!i ! of tne Defendant's competency be-
i« 2 fore and after the offense., How~
3 ever, you are advised the standard
4 eaployed by the Judpe to coumit
5 tne Defendant 1s not the same
[ standard which you are to employ
7 for the time of the offense,
il You are lnsrructed that to
9 establish a Jdefense on the ground
10 of insanity, 1t wuust be proved by
11 & prepouderance of the evidence
12 rihat at the time of committing
R the act tie bLefendant was labor-
. 1 in; under such a Jefect of reason,
B} frow disease of the wind, ag not
6 to know the nature aud quality of
¥ tne act he was doing, or, if ha
L - 8 Jiu mnow, that he did not know
L& ae was doing what was wrong.
20 Where on a trial a defense
2 of insanity is interposed by the
e Defendant and he is acquirted by
23 reason of that defense, the find-
24 in; of the Jury shall have the
26 sawe force and effect as Lf he
26 were Tepularliy adjudyed insane
27 as now provided by law, and the
I xﬁf Juage thereupon saall forthwich
”9% order that the vefendant be com-
b mitced to the custody of the
31; Aduiniscrator of the Mental Hy=-
¥ siene and Mental Ketardation
-1136-
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. W
o 1 Division of the Department of
2 dusian Resources until he 1s regu-
3 larly discharged therefrom in ac-
4 cordance with law.
5 You are instructed that uo
5 act committed by a person while
7 in a state of voluntary intoxica-
8 tion shall be deemed leas criminal
3 by reasou of his condition, but
12 wheuever the actual existence of
i any particular purpose, wotive or
12 intent is a necessary element to
13 constitute a particular specles
. 14 or deyree of criue, the fact of
15 ais intoxication may be taken in-
3 to consideration in determining
17 such purpose, motive, or intent,
i3 Motive is not an element of
13 the criwe charged and need not be ,
20 showin, however, you may consider
2t wotive or lack of morive as a
22 circumstance in this case, Pres-
23 euce of motive way tend to estab-
a4 Lisii gullt., Absence of motive
5 way tend to vstablish innocence.
e You will therefore glve its pres-
2t eiice or absence, a6 The case may
28 be, the welght to which you find
29 it to be entitled,
0 lu every criminal action the
3 buraern of proof is upun the State
3 to prove pullt of the Defendant
-1137=
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: 1 beyoud & reasunable doubt, -that
‘5!‘ 2 tnat 18 to say, Che State must
. 3 prove each and every Decessary
4 elenent of the crimwe with which
5 tire Defendant is charged, and
6 the proocf of eacli such element
7 uust be to your satigfaction
8 beyund & reasonable doubt,
9 The Defendant comes into
10 Court clothed with the presump-
iai tion of iunocence, and that pre-
12 swaption of innocence remainas
13 with hia throughout tne case, and
14 Juileds you are satisfied that the
15 Svace has proved every material
16 elewent of the offense charged
W or every material elewent of any
'8 lesser includes offense, beyond
19 4 reasonable doubt, he is encitl- B
20 sd to be acquitced.
21 4 Teasonable doubt is one
2 based on vesgson., Lt is not were
23 puossible doubr, but is such a
22 doubt as would govern or control
% 4 persoil lu the wore welighty
2 atfairs of life, I1 the minds
27 ol the Jurors, after the entire
2 comparison and conslderation of
B all the evideuce, are in such
o a condition that they cuan say
. they feel an abiding conviction
i of the truth of the charge, there
~113b- |
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i{s not a reasonable doubt, Doubt
to be reasongble must be actual
and substantial, not mere possai-
pility or speculation.

You are instructed that the
parcties in this case stipulated
to certain facts in the case.

You will repard those facte as
beiny conclusively proved.

Tue Jury are the sole and
exclusive judjes of the effect
aid value of evidence addressed
to them sud of tne credibility
of the witnessea wio nave testi-
fled in the case. The term '“wit-
nesa” includes every person whose
testimony uncer ocath has been xe-
ceived as evidence, whether by
eramination here in Court or
througn deposition.

The coaracter of the witnesses,
as siown by the evidence, should be
taken into cousideracion for tne
aurpose of determiniug thalr cradi-
bility, that is whether or not they
have apoken the truth. The Jury
..ay scrutinize the manner of wit-
nesses wille on the stand, and oay
consider their relarion to the case,
1f any, and also their dagree of
intelligence, A witness is presumed
to speak the truth. This praesumprtlon,

-1139-
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S
1 however, vay be repelled by the
& 2 manner ia which he testifies; his
. 3 interesc in the case, if auny, or
4 ats bLias or prejudice, if any,
5 for or ayainst one or any of the
6 parties; by the character for
7 truch, honesty or integrity, or
8 by coutradictery evidence., A
9 witness may be iupeacihed also by
10 evidence that at other tiwea he
' has made statements inconslstent
12 with nhils present testimony ae to
13 any matter materlal to the cause
. " on trial; and a wituess nay be
1 {inpeacned also by other proof.
6 A witness willfully false in
" ole material part of his or her
l 18 restimouy is to be distrusted in
¢ otiters. Tne Jury ray reject the
20 wiicle of the testimony of & wit-
o ness who has willfully sworn
2 falsely as to a material point.
@ 1f you are convinced that a wit-
o ness has stated what was unttue
w as to a material point, not as
w0 & result of mistake or inadver-
7 teace, but willfully and with
2 the Jesign to deceive, then you
» way treat all of his or her
% cestimony with distrust and
! suspleion, and reject all unless
% you suaall be convinced tnat he
=1140~
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1 or she ias in other partlculare
) dwOorn Lo the trubh.
3 A person is qualified teo
4 testify as an expert if he has
5 special hnowledpe, skill, exper-
3 ieace, traiaing, or education
7 guificlent to yualify nim as an
3 espert on the subject to which
3 als cestiwony relates.
13 Duly qualiifieu experts may
" give their oplnlons cu questiond
' 12 in controversy at a trial. Teo
13 asslsC you iu deciding such ques-
4 tions, you way consider the opinion
T with tae reasons given for it,
15 if auy, vy the expert who gives
v tie oplnion, You wmay also con-
' 18 silder tue qualifications and
' W credibility of Lo uxpert.
20 in reselving any conflict
2 that may exlet in tue testimony
a2 of expert wituesscs, you should
24 welgsh tiae opinion of one expert
& against that of ancther. 1In
24 Jdoin;, this, you should coneider
26 the retative qualifications and
2 credibilicy of ctha expert witness-
2 vs, 45 well as the reasons for
& eacih opinion and the facts and
% othey matters upon wiaich 1t is
3 based.
# You are not bound to accept
-1141-
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g

an expert opinion &8 conclusive,
but shouid give to it the weight
o which you find it to be entitl-
ed, You may aisregard any such
opinion if you find it to be un-
reasouable.

In deturmining the welght to
be piven to an oplalon expreased
by any wirrness who uld not testiily
as an expert witaess, you sheuld
coansider his credibility, the ex-
tent of his opportunity to per=
ceive the watters upon wilch his
oplnion is based and the reasons,
if any, given for ft. You are not
required to woeupt sach opinion
but should pive it the welght, 1if
any, vo wnlcn you find it entitled.

Two classes of evidence are
recopilzed and admictted in Courts
or Justice upon either or both of
wiica, if adeyuately convincing,
Juries way lawfally find an accus-
el puilty of erine. One is direct
cyvidence anu bthe ocher is clrcum-
stantial. Direct evidence of the
corsirssion of a criwe consists of
vl tue teatimony of every witness
who, witin any of his own physical
senses, perceived any of the cou-
duet counstituring the crime, and
which tesCiumeny relates wnat thas

~llac-
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E' . 1 was perceived, ALl other evi-
2 Junce auvnitred in the crial is
3 circunstantial, and insofar as
4 it snows auy acts, declarations,
5 coltuitiong O oiller circumstauces
6 tending to prove a crime in ques-
7 tion or tendiny to connect the
8 Defendant with the comaission of
] “ sucn a criwe, it nay ve consider-
10 ed by you in arriviug at a ver-
11 dict., Tiuwe law wahes no distine-
12 ricu between circumstantilal evi-
13 dence aind Jireetr evidence as to
14 the depree of proof required for
" 15 convietion, but respects each
16 for sucih couvincluy force as it
7 Kay carry and acCepts eaci as a
, 18 reasounable retiod of proof,
19 nitaer will supporc a verdietr of )
20 4 puiley if it carries the convine-
¢l in;, yuality requircoe by law as
2 staled in uy Instruccions.
23 Al vimes Chrow hout the trial
=4 ‘ tnv Court uas been called to pass
5 vl tie yaestion whstner or not cer-
28 tain offered evidence uipht proper-
& ly be adniitted. with such rulings :
28 dnd ©the Teasoens for them you are
29 not ceancernes. Whetoer offered
43 eviuence is admissible Is purely
!
st a4 question of law, aund from a '
32 rullog on such a question gou ere !
~1143- |
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R e
1 oot Lo craw any Inference as to
2 witdt weilgnt should be glven the
3 evidence, or as to the credibilicy
4 of a witness., In adinftting evi-
5 dence, to which an vbjeccion 1a
[ waue, the Gourt does not determine
7 whal weight snoulu be given such
8 evideilce. A8 to any question to
9 whica an owjectipun was sustained,
10 JOd L3l not conjecture ag to what
1 Cue aungwer wipht ave been or as
12 0 tae reasvn for cthe objection,
13 . If during, the trial T have
) 1 Saiu or aotle anytning which has

15 Sdp w8t Lo you that [ am inclin-
13 ¢a Lu tavor the clains or position
i7 0t citner party, you will not suf-

. 13 ter yoarself to be influenced by
19 any wuch suppestion,
20 I have not expressed, nor in-
al Cenu Lo gapress, ner have I incend-
&2 cu Lu intlwate, any opinion as to
23 WillC. witnesses are, or what infer-
24 ences suaould be Jdrawn frow the evi-
2% aunce,  LE duy expression of wuine
26 ads seetied to Indicacre an opinilon
i relating to any or these matters,
2 I LusCruct you to didrepard it.
2 After rCae Jury aave retired
4 for ueliperatiou, 17 there is any
3 disa) reewent anon, chen 48 Lo any
3 part vt the testinony or 1f they

~1lla4-
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1 desire to Le inforued on any point
! 2 of law arising in the case, they
o q must require che officer to con-
4 duct thew into Courxt. Upon thefr
5 beiny brougnt inte Cuvurt, the in-
6 forwation snall be pivean them iw
7 tag preseice of, and after notice
8 Lo the pistrict Attorney and the
9 Jelenaant and his counsel.
10 Tae Court aas already instruce-
1 ed you tuul you arfe wade the sole
12 jud;es of Chae testiuvony, and of
13 the welgint 1o be glven the same,
14 In welerniuing gquestions of fact
15 presented in tuis case, you should
165 be overuss solely by tne evidence
1 intruduced and auuitved before you.
18 You are to wring co the considera-
19 tiovi or tue evideace belore you,
20 yOUr ¢veryddy couoil selise and
21 jud,went as reasonabls uea and
22 aotey. aad those jast and reason-
23 2ble inierences and deductions
24 whichh you as wen and Wowen could
25 orcinarily uwraw frow facts and
=6 circusstances provea in che case,
L jeu suould act ova as Jurors. You
28 are ot to fapcy situations or
e circumgtances wilcn you would not
40 drav frof: coe evideucs, but you
31; are Lo wake tlose just and reason-~
32% avle infere:nces Lrow the circum-
]
~1lao-
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P
L
(‘ 1 stunces proven whica the puarded
» 2 juegrient of reasonable cen and
3 wonen would ordinarily make under
4 like circumstances.
5 You iiave been imstructed as
6 tu all the rulus of law that may
| ve necessary for you to reacn a
8 verdict. Waether some of the
e Inscruetions will apply will de-
0 ? pend dpou Jour decernadicacions of
1y ae facts. You wiil disregard
2 au7 Instruction wnica applies to
B 4 state of facrs wnicn you deter-
. Liue Jogs not exist.  You must
5 not counclude frow the fact that
6 : 40 Instruction uas been glven
K : taar tiae Courl is expressing
B any wpinion as to the facts.
39% elther side is requited to
!
= caill as witnesses all persons who
2l Lay nave baen prescut ac any of
vz | tiie events disclosed by tne evi-
= | Jeace or wio nay dappear to have
g !
! goue slowled, ¢ of these events,
2 { or ta produce all objects ox
w docudents rentlioned or supggest-
“ ed by tie evidence.
8 You are ingtructed that i
“ in these Ianstruccions, any rule,
W direcrion or idea Le stated in
o var-iu;, ways, uo erphasis thereon
# s intended by we, and none wust
-iigo-
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be loferred by you. For that
Teason, you are not to single out
«lly certain seutence, or any indi-
vidual polut of instruccion. You
wre te consider the Instruccions
45 a4 wnoele and to repard each in
tae liyhr of all the others.

Tue oruer in which tiwe In-
struccious are piven has no silgui-
ficance as to their relative im-
portance,

Lach count charpes a distinet
Olfeluse.  Tuu oust Jdeclde each
SOdOL separately.  Sae Defendant
wdf be found zullcy or not guiley
o auys or all ol rae ofrenses
Chdlswe.  Lour findin; as ro each
COuLL wust be scated in & separate
verdlce.

Tae attituae wiki conduct of
tac Jurors at the Lesinning of their
udeliverations are tatters of considere
dole isportance, It is rarely pro-
duactive or good for a Juror at tie
Gubsel to wuake an emphatic expres-
siou of Lie opiulon on the case or
Lo state now ke ifutends to vore.
wuch one does taabt at the bepinning,
dls sense of pride nay ba arovsed,
and hie say hesitate to change lis
posivion even if shown that i¢ is

Wroiy. tLenciber that you are ot

-1147-
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Sggee”

partisans or advocates in this
wacier, bat are judges,

soch the State and the De-
fendant are entitled to the in-
dividual opinion of each Juror.

It Ls the duty of each of
you to consider the evidence for
the purpose of arriving at a
veraict if you can do so. Each
of you must decide the case for
yourself, but should do so only
after a discussion of the evi-
dence and Instructions with the
other Jurors.

You should not hesitate to
cnange an opinion if you are con-
vincad it Is erroneocus. However,
you should not be influenced to
decide any question in a particu-
Llar way becduse a majority of the
Jurors, or any of them, favor such
a decisiom.

Upon retiring for delibera-
tion, the Jury may take with them
all papers and all other items and
raterials waich have been received
as cvideuce in the case. They also
way take with them the written In-
strauctions glven, and notes of
testimony or other proceedings on
the crial taken by themselves or

any of thea, but none taken by any

-1148-
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;o : 1 ottier person.

2 I this case there are four
3 crimes charped with possible ver-
4 dicrs for such crime. These var-
5 ious poseible verdlcts are set
6 forta iu tune following forms of
7 verdict wilich you will recelve;
8 Count I: Guilty of Murder
) it the TFirst Degree; Guilty of
"0 duruer in che Seccnd Degree; Not
1 Curlty; Wot Guilty by Reason of
2 Lusanicy.
3 Count .£: Guilty of Lianapp-

) 4 fuy in the dirst Depree and with
"5 substancial bouily Marm; Guillty
6 of fidnapping in the First Degree;
7 Guilty of Kicnappiug in the Second
8 Dupree; ot Cuilty; Hot Guilty by
19 Reason of Insanity.
20 Count 3: Guilty of sattery
21 witn tie Intent to Cowmmit Sexual
@2 Assault ana with Substantial Bodily
% larw; Cullcy of sattery with the
24 % Iutent to Conmit Sexual Assault;
<5 | Cuilty of vattery; lot Guilty;
6 Mot Cuilty by Reason of Insanity.
27 Count &: Guilcy of Sexual
28 Assault and witih Substantial Bedily
2 Harm; Cullty of Sexual Assault;
30 ot Guilty; dot Cuilty by Reason
3 of Insanity.
32 Ouly one of the possible

-1149-
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veraicts may be returned by you as
to any particular couac. If you
all have agreed upon one verdict as
to a particular count, the corres-
ponding form is the only verdict
form to be sBigned as to that count,
The other forus are to be left un-
sipned.

wWhen you retire, you will se-
lecc one of your nunber to act as
Forenan, who will preside over your
Jdeliberations. In order to reach
a verdict, all twelve Jurors must
ayree to the ceclslon and to any
findiiu, you have been instructed
to include inm your verdlct. As
soon as all of you Lave agreed up-
on 4 verdict, you shall have it
dated and sipned by your Foreman
an) then shall return it to this

Courcroou,

It has takeu about an hour for the lernzthy
Jury Lustructions. Tuey have been very long, and as 1
vave indicated to you, you will have then with you when

you ;o [O tne JUryroou.

We are golug to take a very brief racess.
1 wouid like to iutve thls Tecess be a very brief rucess,
if we could, wo we cul pel Che arguwents, which are very
iwportant for you to hear.

I aduenisu you ajaln, as I will continue

fo uw uatil you finally per this cuase, do not converse

~4150~
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1 wolly, suurselves oY with anyone else. Do not read, wsatch,
2 or liscen co auy report of or commentary, including with-

3 out liwitatien the radlo, media, television, and newspaper,
4 by that I nmean any cormmentary concerning the case or people
5 conneeted to 1t, Do not forw or express any opinien cn

6 tie cese until 1t is finally submitted ‘to yéd.

7 Let's uot take over ten uinutes, We will

B be in recess,

10 {vncreupon Court racessed at tne hour of L1537
p.ri. in the sbove matter.)
1

12

23
24
25
26
27
28
24

30

-
£
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(+#hiereupon Court reconvened at the hour of
2:15 p.m. in the above watter.)

51 TiL COURT: Let the record reflect the con-
Cittativh of our case, the presence of the Defendant, the
prescace of uis counsel, tae presence of counsel for the
State, Uhe presence of the Jury, and the Alternate in the
box.

Art tnis point in time, ladies and yentle-
e, we are ready to po forward wich the final argumenta,

Taere is @ couple of things 1 want to say
Le you abosl tie at; weents.  First of all, T will draw
your abieaciown again to tae {act that aryument in case
dre il evidendu.

The secound thtuy I would like to point
VAl v yFuu Ly tie attorneys Jo rthoeir best to argue whac
15 [ucCadl a3 worrectiy as they cii.. Frou time to time
Chey vantol reliesber everythiig. 50 please bear with
taal.  ii4 you veaewnber gowetiiing diiferent, you rely upon
FOdE Uval lecor . They are dolay, Lae Very best they can
Al Luwy afe very susy dJduring trials, and it 1s very hard

CLQ I

sabel eveIyondag .
Je 2ol ostarc wich tae State's argument,
dr, domistoa, ure you ready Lo ypo forward?

v

S stk JUBNSTOW: Yos, Your Honor.

DY Lok COLRY: Please proceed.

GPLALAS AxBUMENT

Y Nk JunaUTUw:

May it please the Court, Mr, McGuire, Mr,

derriag, tir. Faitwan, 4and ladies aud pentlemen;

T1152-
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1 I wa.t tu af tnis time iwpress my apprecla-

Ciun for your patience. You have had Co put up with a lot

%)

3 of delays aund we huow your time 18 imporctast. Im a very
4 snort period of tine it will be possible for us to give the
3 Case ©0 you. Suen the Iinal decision will really come from
B whe¥e 1f 14 laleaded ©o coue [TOW.
7 {ou see, We are just part of the trappings,
8 part of tue show, part ol the presentation that 1s neces-
9 dary in Uruer Lo pal un Lol Lrial. We coma liere for &
10 purpose, to do 4 job, and tnen we turn over the final decl-
i sion to yoa. Thers will be twelve of you and you will have
B Lo WOrk Lo, elacr,
3 You lLuow, sowe Cwo hundred ye&8Ys &R0 our
" 14 Fore Lulibln Se¢C up Lala iamd. Woen toney passed the Consti-
1% LUElOu Clwes ulcnis ditaened on The 5ill of Riphts. One
6 of Che provisions il Lnere was tae rigne to a jury trial,
v You tuday, Jile Chrou: noul Che codrse oi this trial, are what
‘ i our Forciathers hec fu owiond.  Listening to the evidence

presented, cryiu, somcole 10 the comsunity where an alleged .

20 crime was cormsitted, Lhat 13 waat our Governwent is about
z 4ud Lidl 13 your roie in tae freegow of this laad.
2 , . :
How, you nad a lob of exposure to a number

24 - \ \

of us aid cacn of us have our own personalities. We have
24 . :

Our Owi batinerisas. And I bhope that you will not hold
2¢ ) .

' that against 4ay of ua because although we ere part of what

2t .

is here and part of those trapplops, we are really not on
27 . : .

trial. Ouly oue person is on crial, cnat's the Defendant,
28

Kopert Ybarva.
29 . R

S0, ladies and pentlemen, be falr, as you

30 , |

nave Liuledted 8u olten te do, look at the evidenca, look
3 .

4C it witlwal auy bias or prejauice, and wost of all I
32

would lisc Cu reming you at toe ouiset, and you hear so
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oftun wenticned, are rigits of certaln groups or certaln
puvople in tue systew and tie Courts. osui the concept of
justicte Lu thiy country includes both the protection of
tae innocent as well g tie conviciion of the gullty,
Taat is whv I am here, to vresent one aide to you,

I would like co take you back, 1f I could,
13 tine to HMarch 3lsc, 1940, How, probably a short time
belore tindb each of you received a Sumcons asking you To
appear, or a Subpoeuda, and vou came and went through an
intensive questioning, tina, what we cell Voix Oire. You
radw Liaal was tae be-inning o¢ this trial, what is taking
place tnis woutn is really ouly the conclusion, your ope
portunity to get to iear tae evidence, finally.

Jacil al tiat tlile you were askhed soue ques-
tiows, o Lot of guestions about being fair, Uo you remamber
tnar thers Were JeOlle that sald they couldn't, They sald
1t wouldn't be poswible or they felt certain feelings about
tie Refendant, toward the Stacte, and that wouldn’t allow
Ludw to sit in tuis case, Thuey were allowed ta go home,
They are probably howe or at work today. Buat your comulc-

wenl tu Eiw syste. Ls wnac it's all about.

Jue Jua,e advised you that you have a res-
puasiviiity to follov tie law and tuat is fmportaat. You'wve
received «ll 0 tacese Iustructions, and thare's a large
HuEoer Ea Couls Cuse. o oae will deny that. You have to
look al Cilwl aid soua nave to jive falr consideraction to all
af chwr, Sut I tnluk it {3 tnporcant when you raeflect on
Lhe Syseets Ladt gouw alsc have 4 responsibilicy ce look at
them in Lisht of yeur posiclon of who yovu are and how You
ciuie to thls parcicular case.

1 woulu like to, if I coulad, refar to &

cuuple of Iuwtructions. The itirst Inscruccion 1 would likae

-1155.
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1 to reier to is Huaber &2, This iuv the reasonabla doubt
: 2 instraction, Tois Ls che oue tiaut the defense will have
. 3 a lot to say about tu you becausc¢, yoe see, the burden =--
. 4 the responsivility of proving the ,ullt of the Defendant
5 in this case rests wich tne Srate. It 18 our responsibility
3 Lo prove aiti ailty beyoud a reasonable doubt. Su, what
7 is & reasouable doutt?  Thar's Huaber 42, Let we read it
8 L0 you oviu twore tlue.  IC says:
k)
30 "a reasonable uwoubt is one
iy based oo reason, It is nor pere
12 voasible doubt, but is such doubt
13 s woulu vovern of coftrol a per-
14 S0. lu Luw auke Weipaty aifairs
15 of life. If the wines oi the
16 Jurors, asitel cae cntire coopari-
17 son dand congiuwerutioa of all the
' 8 gvidence, are in such a condition
19 Lhtb Lhaey can say Lney feel an s
20 abidiar conviction of che truth
21 GF Lac enarve, Chere 18 notT a
2 veasonable Joubt. Doubt to be
2 reasonable rust be actual and
2 supstantial, not swre possibility
2 o1 specalaclion.'
2%
27 Tuut is a toucsh standaru., You can listen
24 ro i, You canh read it several tiwes and you doubtless
29 will redu it geveral rClnes a3 to eacn of the charges, But
30 wheit you ;0 1400 tuut rooa to deliberate together remember
EI% tiat L4t 9awe Lustruction as been 5iven to hundreds and
32' thousanids of Jurvrs before you and they have managed 1o
~1156-
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wresble and Lrapple with ic, apply that standard to the

case dnd reaca d Jecision, You can, too. 1t can ba done.
1r is nolb an iispussible atanuard,

fcienber Lhe stanuurd of rhe State is not
Lo pruve Leyond day Joubi, 1t's proof beyond & reasonable
suubC. wou't raise youl srandary of groof.

A seconud 1astruction chat I would like to
cenlou you O o4f CLE outset 1S Instruction Fumber 51, This
1s Cue bustruction 1 lixe to call Che colmioh BENse instruc-
Choa. Yuu huow, w¢ come into Court and select twelve
Jurura aud you will notice, LE you look awong Your peers
tacie, Cnere aruei't any lawyers sitrLing there. No attornéys.
Goouiy aas buech b0 law school. You kaow, when the systed
Jan SEL ul, nav Luey vanted lawyers TO work the systel all
Coe Way vub, they would hiave filled che bOX with twelve

Tow ers and caalees abe Wi would never pet declafons in

Ly Guasod. Peopie Wit COHROL sense, that's what the #ye=

Clae 15 dbuul.

lustructiva huwiber 51 says in part:

wygy erv to bring to the con~
sideration of tie evidence before
Jou, Jour cveryday common sensa
it judgwent us reagonable menl and
wor.en and thoss juat and reasonable
inferences and deductlions which you
s en and wowen could ordinarily
draw from The cacts and clrcuwn”
atances proven bn the case.”
Cormon 8&hisc. non't be quibbling like a

bunein o Poiladelphia lawjerb. Use common Ssause.
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%7 i dow, 1o tals parcicalar case the State has
i
‘ 2 ¢narjed fodr oriaes, »v have char,ed Hurder, Kidnapping in
3 Lhe First Degree, duttery with Intent to Commit Sexual
4 Assaulc, 4nd Semuul Assaalt. It is uow your respouneibility
5 to judye Lhe pullt or the lannocence of the Lefencdant, Robert
6 Yharva,
7 o8t people, woaen they Eirst uneard the re-
8 JOrts La late Septeuber or verly October of 1979 about thia
9 gcase, were saocred, were absolutely saocked. They were
10 appalieu wi tue saflordn, that 4 younp Ceendge ¢irl would
1 have (0 adVe ,Ouc Charuscs. 1 would dare say that some
12 people werc wuat you aizht caill "up n arms'’' about tha
13 siruaacion.
14 You sutow, Lf 1s ifnteresting if£ you look
“13 back to tae “pedin; otatenent of Lr, MeGuire, e talks
13 about tue strikiug nature of tue act, how people felt when
17 Chey first aeura about it. Taooupl isany people were upset
. 13 ang demduded action, our gystem lsn't bullc on that becquse
13 withiiu ciie lnstructions you are auvised that there 18 a
20 presuaption of iunocence., I believe in that and you should, .
2| tow, sut taat preswiption or iunocence does not last for-
22 ever. There couwes a tise when the evidence is closed and
28 tie evidence sesius to prove sometiins. In fact, a tima
24 witenl ©he evidence oeyoed a reascusble deubrt proves scmething
25 to you. Al wnen you return a verdicec, if it's of guilcy,
2 tnat's the end of tae presusptiou of innocence, and ic's
27 warranted in this case by the evidgence,
) 2t iow, T would like to, if I could, kind of
29 tell you wiere L'a woing to go. winat I would like to do
30 i Cu Cals aboul wiat happened, what rthe State belleves
a really happened in this case. Then I would like to take
32 tuose facts aud events and apply them to the evidence and
-1154-
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w
1 o the charges Laal have been filed in the case 30 that you

. 2 will see now taey it topether, Then I would like to talk
3 about tne guestion: Woy did it nappen? Way were these
4 criwes committea? Then I will close with a couple of com-
& lients about the defense 1a this case, where they're at, and
6 ‘l waere vney're cowin, Iroua,
7 wow, in tae Jpening Statement I gave &
B lictle overview of woaat we pelieve Tthe case would prove.
8 You wey Yeowcwber that I basically toox the facts up to the
i0 aipht of September 20th, that Friaay night, around &8:45,
1 Y:dd.  Apu taen Jase in saruary filled in some of the gap
12 : and Wohil Lo Che aent worning when the two fishermen found
13 Waney WHrifiitn,
14 duat I woulu like to du now is go back and
15 ; lay ouc for youa soumc of the events tnat we believe took
16 : place, based on the evidence, arvound %340 o'clock Friday
o ulpht and 8:00 a.w. baturday worning, the eand of September,

: 18 1479,
i 1 ivoked up & word in the dieclonary and i
20 I wani £o share Lo wica you, 7The wurs is "infamy."
21 websLer defines ic as this: "ivil repatation brought about
22 | by sometalng yrossly criminal, saocking, or brutal; an
23 extree and publicly kuown criminal or evil act,”
2 In tue nistory ui tnis country we have what
25 we call ™A bLay of Iufawy,"” Lecemoer tae 7th, 1941, when
2 the Japauesce cuae ana vombea Pearl darbor, killing many
27 innoceut youiy people of tails country and shocking every-
o Leay that wds airive. ‘faat Day of indawy for thias nation
& parsileis winat I cail a oay of Iofauy tor a family in
3 Lly, wéevuadu.
3 Ladies and gentlewern, that Day of ILufamy
32 Legan wilen Two youny, pirls plcked up a ride in the evening
-1159.
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lé 1 witn che befendant. As I lave told you before, one got off
Lo 2 altd went nome, bat tne otuer oae, the otiaer one stayed with
: 3 i,
4 after tiwe time the first girl was dropped off,
5 Jonuae Cordova, we really lose track of time, o ons has
6 reporced any chue. wothing can really be established as to
7 Cime,
3 Sowetime after Jdropping her off the Defendant
9 and auscy Griffita went to the Defendaat's trailer cut on
i 10 tue Licullil dighway and tlhere they nag soue becer., We know
8 tney inad soke beer because CUie cang have been found and the
12 Lingeypriais aave been ldentifled. You huve seen that in
13 Court. Yoy udve neard that testiwony.
14 Sonetime later tuat evenlng, the Defendant
i 15 dauu sativy Criffica vent for a ride. They went for a ride
16 il wis Lrack te cie 30-lile Road, wiilch was out the other
7 slde od oy 1o thae direction vi where he worked. HNo one
18 ¢an redlly say whether force or eacuse was used To pat
£ 9 Gqdlcy Lo 0 out Caere that eveniny. The facts really do
20 Lot say, bul they su yest soie possibilicies,
21 Thele was a wirror taken out of che trailer
a2 and 1t was tater found in pieces out on 30-dile Koad with
23 buti suls ol Lingeryrints on it. On the way out they
24 apparently viailed wich ao oae, Tuey apparently vislted
5 noovuy oun tite 3u-ile Hoad area. Ana then sowetime that
“% eveuiny out ot Ju-inlle Road they made a stop, sitting in
a che uark, Lie two of them, in cthe cab of a little pickup
28 Cruc.
29 Jow, I would like ro refer from time to
30 cime to Lxnibit dumber €.
3 They pulled up to the side of the road and,
32 basew upoit oernie Lomero's testimouy, they would have
S1161-
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3 1 actually been facin, back towards the main highway, the
2 venicle wouid llave been, Tne frout tires would have bLeen
3 sittin, avre. The truck peinyg this way (indicating),
. 4 It is our opinion, baseu ou the evidence
5 in Cials case aud the reasonable inlerences that we expect
5 YoU Lw <Law O Lo be able to draw, is that rhe evidence
7 E HuUWs Liel wilale Chey sat in The truck, the Defendant
8 bepan Lo wanl tu taeke advantu,e ol dancy Criffith. He
2 was nLolivated by nis sesual drive to take her cut tchere,
13 LU bepli Lo wove allel Ehat youny ;irl.
t tiow, LE ypu renenmber the testimony of
12 Jubmie Lordova, miu aiso of Lon Danuer, they mencloneco in
13 tie bucn oo Lae Ltrace taot there were a lot of boxes and
LB 4 coolur, but fnab aown one side, above all of these
‘ 13 itaews, ~2s duv a buu OF what dppeared to be a bed. That's
u 15 Were Lhe Liltended «(of 02 sexuil assault was to have taken
7 place bLicduse Luere was a4 boot between the front and the
,' 18 back and Laey coulderawl  oirectly into che back of the
‘ ¥ cdamper.  Ls dancy (riffich crawled into the back, she
20 aicu't stop, aacy ¢riffigi went ripht out the back win-
21 dow v Ladl calpet. Tanat's why she continued to say to
& everyoie Wikl they asked how did you get here "out the
20 winuow,'  acusonitole lolerences #uc COLGOO Benhse, remember
2 that Instruction,
24 Sue was Five iour, & oulred elghty-nine
26 JOSNGE, acolfdany, Lo Che patholopist, dr. Sander. That's
21 Bwi Lo sise or shape tiat would nave been crawling out
28 ol tie {zont wiisdow ol & Lruci., 4od way uvould she have
28 neeved Lwo?  There were really caree winuows in that truck
=0 thdl s5.C Cuulu aa¥e 0ue OUt ol taat alput. She went out
3 of the only vhe toat mace sense -- stralpht out the back
2 Of Lav fruchk, oub Che large window In the back of the
-1161-
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1 caunlper Sheill.
2 Alter slie got outside, of course, the De-
3 fendant cape after Ler. In order to try to get away and
4 aveid ain, Bihwe actually neaded away frowm the road golng
5 up this way 1nto Che wash area (indicating), which Barnle
6 Aotwero Jescribed as basically naving a lictle bit of sage-
7 Lrusi vu Luc side anu veing fairly swooth and sectled,
8 excent for such scull areas. Une of tiose scufl areas
9 was vl a0 1o this area (indlcaciagp).
10 We surnise tuat Neancy Criffith gor from
1 Che truch. as fal o Lawe wagia when Dobert Ybarra caught
12 ap wita der, AL foat polhl ner suoes were removed. AC
13 Chat ol e saous were voooved trow ner,  de took them
14 cif, ot oaer. cle Jian't unitile then.  ge juat pulled
13 Tawi., wlil
16 Lou ruod, ic you look at Exhibits 6-A and
v ben, Ulficer %owers sula Chese are in the condition he

: 8 sounu Coetn (lodicating). Hotice tae tied shoelaces., They
19 were dever antied.  Tney ~ere taken frow her feet. They .
20 scuffivd i1 the wash uand souehow daucy was able to free
) nersuvis kn ber stuceln: feer aud hedded on up the litcle
&2 nitl and away fron the Jufeadant, Hobert Ybarra.
S s, LUaAnibit Y oLs a parapivase that gpave
24 you a4 pcod loox of cuat hillpade. 7The one up above, from
25\ 4 dlstaace, would Le suowing thig whole area (indlcating),
8 and i Tiee Liwer picture it showa just the upper portion
2 in aeve (indicweiny). 1Y you will rook at that you will
8 get an iwea of what tie tervain was like that night, what
2 it would nhave been iiie to Tun in your bave, stocking feet,
o cryin,. to =t dway Crow o carn parsaing you.
3 Iu ner stocking feet she headed up the
2 slll and ri, at venind was a pailr of large boots on that
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! 1 left some very obvious tracks came the Defendant, These
2 cTacks arc warcod and tiey show all the way up in here
3 (inticaclly:). ‘waal is another footprint of the Defenuant,
4 Thei wial o we Fine up there {incicating)? More scuff
5 } gres. Lobert Yodrra caught wp with Hancy Gritffith on thar
6 | wiilslue. Theu witn the force of nis six-foot-two ILrame,
7 e Lu,ee LU oeal on and assault that pirl,
8 Sernic komero, in iis testimony, talked
9 about 1. one 0f Cae #eaff areas tae appearance of bodles
10 Duvit,: Llard ot Lo jroaad.  Yiore violeuce. More striking
n of waney Grilziln oy the Defenaant,
12 Thue scrugle on che pround showed that
13 Liwery was # L[iiat Lutween thov.,  Jul you know what showed
14 Upr suciiidse ease, Loo? Tt showed ap oun tae Lefuendant,
15 Whicn b iicefr aarsy Lollins testiiled o booking hiw in
16 Lo wesl day. uw@ lole of red warss ou his body as though
L wdue by oo oasoe, Ll waos u tand alrlyic, the hand of .
' 1B | jasey srifoite erglag. to free Merseli witer a subsrantial
19 Ledtin, , Walsth ld s by tae evidence,
20 {0ou Leard the testiswony of the doctor who
2 CesCiiice i tae hwwrruaping, ucaaspe Lo the head, e
22 CusCifice Fiet Laere werc o other braises possible ro
23 be ldenivliled on tne rest of tie body becadse of the aub-
24 eyl l wuliidlg,.
25 Then tasre's daacy's own testimony Chat
26 Yae wepl altling, me, kRlcking we in the riba, kicking me
7 . .
? i the bead.”
28 . . Voo ) .
aen there's the Loot lrself, The Defend-
28 TR - - .
ani'y ripht oot ldenciiled on it jart oi a human hairc.
30 - . - = 1
A0W, BULE WOUiu 3dy Ulal Chat couid nave been plcked up
N L A
ahiyWiele, dite 1L Ccoala huve, L will eell you that.
32 . —
: but what starts to develop out of all of
[
| 1160
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1 taede Lfacty is a pattern ane cach plece fits in place, each

2 one 0f tiem -- fne boot, bae lictle places where blood

3 sawples were taken off Ly Mr. derper in the chemist's lab

4 to analyce it Lor tue Llood type, and what type of blood

5 did ic coue out to Le? ot the Defendant's. It could have

6 Leen Lne victiw's., Ste was part of che group , soue slx-

7 ceen purcent of the gpopuluation, aud you can say that it

8 niy bhave peen sobeone else's blood.

9 The defense ofben asied, during thelr Crose-

10 LAAmAnECIGH Ol people wha workea uvo the orill rigs, "Does

n AnyLOwy «ver el fanjured oul Uacere? toes anybody ever cut

12 Chensuives?? 00 couarse ey do.

13 Sul aain, Looi 4C bhe pleces, coumon sense
. 14 Cheln Eopelael, diu 4 2ia tuel boglous Lo [it very closely,

15 vidence of bedatia. . 494t Nappeced alter the beating?

16 e aslege seduval Loterdourse Luve padce ab that tlae.,

17 Al Zoluresling Luaih; happened on that hille

18 _ Siu,  SOlwnOw Naney Criffich was rewoved from her under-

19 gants, how, Lo col Cacie off sic aad to take off her other

20 | pants.  Toat's wien the seaual Latercourse rook place --

2 well-beaten, wefenscioess, rioat wi tuat hlliside {indlcac-

2 bAELN IN

23 sow, after that tuook place somehow she

24 Wes avle Lo el or .aufs baci. o, but citner she couldn't

25 find wer underpants or becaase of circungtances didn't have

% Cliwe LO Iind taew sne siae Jast put ou her brown paata that

2 sile flad been wWedring, sarlier thal eveuing, leaving the

2| pants, twose white urnacrpants, iying oo the hillselde as

23 d wondent [0 wnat ado ndppuened there.  Yhat's the mark up

30 at eaebel 27 (inclcacin:).

&) As she came down tie aill, she headed to-

a2 wards cuae wash Lo find ner shoea, but 4s sne got to the

-1164-




Case 3:00-cv-00233-GMN-VPC Document 123-2777443 Filed 06/23/05 Page 346 of 454

EEs o

: ¥ wasa Loe veleduant caupht up with her, for sowme reason that
‘ 2 we Jon 't know -~ althouphone doctor here sugpested the pos-
3 sipriity tnat jwe was updet with somerhing she had sald or
4 doce tw ulu, She nay have pushed him off. She may have
& sicked hin, S5he may have sald, "l'm golng to turn you in,"
6 -+ whacleVer iT was, e cauynC her at the wash again and
7 the beating bepan again. It began until a lifeless body
b was left lavirng tncere in that wash.
Y Tn¢h‘£he befendant walked the distance,
0 some [uriy-CLive feet from over here in the wash area back
A to tue plekup truck (indicating), and from the back of the
12 Crucs plcked up a can of camping fluid, sometimes called
13 vaite .as, [ aon't know Lf you have ever seen 1€ burm out
. 14; in Ciw vped. Je walied back deliberately to where Nancy
15 was at, Then, consistent with tne fingerprints on the side,
16 tovk Lbe vat and pouced the fuel vver Hancy. At this polint
17i Haacy bepan to come conscious, probably sat up, end probably
18 : cVed $C00G up as she was lit on fire.
19 we know she had to be up because Dr, Sander R
20 taliked ubout souwe iuterearing evidence, The run marks down
2 her legs frow the fuel, not unlike lava he said, oo fire,
22 f burning, her flesh; and then also the serious burns uncer
21 the throdat and the cnio and the chest and the soot that
24 she nad inhated, She had obviocusly stood up or gotter up
25 | sotehow.
26 After the filre started, no one knows how
ar louay, the Defendant stayeu, but then ne left and drove off
8 down the road., He was ouly a couple of tentha of a mile
24 Away Wileh he iooked over besides hiw and saw a purse, &
30 purse Liat belonped fo a youny lady named Nancy Griffich,
3 ang took rhe purse and threw it out the window, the plece
3 of evideuce that was to fdentify where she was the next

16
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<pith i

t day wien Lon Danuer and Dee dofheins came along,
Apparently the Defendant went home and
3 weill Lo bed.

The wvictim, Nancy Grifrich, walked down
the road firsr rowards the highway to the asouth about
& two thuusaad fuet, about a chird of & mile roughly, and

s taen 06 50 JUKNOWIR redason sne reveraed her course and

& valkeu bach in the other Jdirection approximately a mile,
g over twcenuly-three nunured feet, having been severely
10 barued and beaten, a strength that no one could ever an-
i1 ticipate or describe.
12 (ow do we know sihe covered that distance?
13 secause she lefr trachs. There were a few footprints
14 that were seeir bt not many, The tracks that waere left
15 were Lig.er evidence than footprints. Along the rovad
16 pieces of cloth were found, clotih such as the pants she
: 17 ndad been wearing that had melted and seared to the skia
18 for a walle anu theu peeled away and landed on the road.
- 19 There was u4iso atons that road the cuffs off of the blouae
20 8iie was weariny that evening, the rest of the material
21 naviung veen burned away. And also along that road at some
22 ditferent gpots were actual pieces of Nancy'e skin and
230 iunks of flest from her hands that had been burned so
24 % badly that ic just peecled off from both hands. This kind
@5 of evidence fdentificd how far sie had gone that particu-
‘6 lar cvewsing.
7 well, the next worning she was found by
=8 the twe fishertien. A4lso early on the scene was an old
w9 fricou whou nad huaown ner for sowme tiwe, whoss volce ahe
40 recoghileed as fawiliar, and who gives probably what we
4 cousider tie nost accurate statement about the anight be-
42 Ture. Hhe talied with dernie Romero. Bernie asked her

Silge s
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1 sowe questions and I'd like to read chose to you, along
2 witn her auswers. and tuis 1s what Bernie sald:
3
4 r. "Wiut happened to you?
5 A, "L ot raped.
6 2. "Are you hurt bad?
7 A. "Yea, I'm very, very bad."
8
. wor even recognizing her he sald:
10 q. “Are you Bauecy Griffith?"
11
And she nodded and then sald, “yes."
12
K - “wien did it happen?
14 e "Last nigat.
15 0. “Do you know whe did it?"
W
) Anuc chen after several tries,
" ".iis name was Tim,"
18 ‘
19 J. "o you wnow him?
20 A, "Ho.
2 7. "hoas ne live in town?
2¢ A.  "de works up there," and
25 sue was peilnting to the wnorth
24 ou 3U~Mile Road.
25
26 2. "Jhat was he driving?
27 A. “A red Toyota."”
28 sernie said, "Was it a plckup
29 or & car?
30 AL "A truck," she said.
31 . “Was he by himself?
32 Al "Yes, de raped me."
1167 -
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) 3he was tahken to the william bee Ririe
2 hospital and there she was treateu the best they were able,
3 visited by some fawily, and then she was taken into Sait
4 Lake City, to the Unlversicy of Uteh Burn Center. AL
5 Giab pul., Seprtember tae Z9th, almost twenty-four hours
Bl later from wnen she Lhad first left town, almost to the
7 wliete, uer pDay of Infamy was over and so was her life.
4 Earlier that worning, September the 23th,
Y tite vefeudunt wlready had been arresced. As he was
to arrested he oried and he sobbed out "I didn't do it, I
'7= didn't Jdo 1t." Well, he has been charged with Murder,
“2; with Kiuuappliyg, wich Sexual Assault, and Battery witnh
"3 Lotent oo Cownadll Sexuazl Assaulc,
4 What I would like to aoc now, ladiles and
‘ 8 senficactl, 18 CO put topetner sowe of the pleces and re-

6 latu Chew o0 Liw charpes, the Job that you really omust do,
77? [ doun't iutend to vake that function from you but I would

; 18 lixe LO &.0wW YOu nOw we besce sune of the pleces of thias
19 wasBlve puszzle fic topether logicaliy and very securely. R
20 liow the Iirst charpe In chronologlcal
21 Grucr 1s widaapplag iu the First Degree. For you see, it
22 1s our wcoutencton Citat a kidnapping did take place, ‘fou
23 ¢ wiynt resenper one doctor on the atand testifying about
2 tie criainal responsibiiity of the Defendant and he several
23 Clives wd4lu, well, technically, 1t's a kidnapping, Well,
25 1t's wore than a techuical widnapping. I would like, if
2 1 coule, to turn to the Lefense's Opening Statement, I
2 woulu lire to share with you tiae coument that was glven
2 Lo you 44 Jurors in the Opening Statement of Mr, McGuire,
s ae salu this:
13-
o “Mr, Ybarra is charped with

“1l6%-
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i hiduapping Nency Griffith, The

2 evidence in this cass will show

3 that Hancy Griffich voluntarily

a accoupanied Mr. Ybarra on that

5 evening; that sne approacied him

6 after she naa been ygreeted by nilm;
7 that sie spent time in his company
4 without any coercion or duress;

9 and chat eventually she went with

1 iin iu his truck aiong the McGill

t iiphway or alony the waln street
12 of Ely toward the HeGill Highway.
13 Taere 18 no evidence in this case

ta to support the charype of kidnapplug.™

Jde disa;ree, ladics and gentlemen, It's

40881Lle ror people to ulsagree on things, for facts to

17

18 weali 4Liferent things, and for differeut inferences to b;
i regciied [role Che sawe racts.

20 Mr. HeGulire talked about going out on the
o1 GeGLLl aiphway, well, tuat would be when they went to the
i vraiier of Liwe Delenocant. Sut he did not talk about when
£3 cney weat on the 3U-uiie Hoad, whed they actually left

24 Cowii.

o5 ! Jdow, the State and the law, as you have been
M) instrucied, requires a couple of elemenca. I would like
27 to po turougd these guickly.

28 First ir requires that a winor was led,

29 takel, einticeu, uvr carried away, She was a minor. There
30 is 1o doubt about tnat. That becowes laportant as to

3 another fact in just a winurte.

32 Second, she had to be led, taken, enticed

| c 1164+
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21
22
23
24

25

27
23
29
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or curried awuy. You know, in tne gangster era, in Al
Capone’s tiume, there was an idea that kidnapping was
where you rusned and prabbed souebody off the cornmer,
tiwrew tael Lo the car, bound and gagged them, sent a ran~
S0 note co collect some money for them, but that's not
the iav, Tuat way be one style of kidnapping, but ic's
nec che oniy way. Lt is pusaible to entice someboedy to
+0 BOlcwhere wita you, that can be kidnapping in this
State, for whatever reason he told her or if there was
paysical ferce, the inferences are there, ie took Nancy
Grirfica from townu to Ju-Mile noad, That's the movement
rhat cikes up the nidnapping in tnis case. She was last
aeen witin i, nobody else.

Then the later evidence shows that she
weal out che window, She dian't want to be with him., It
wis apainst ner will. She wanted to get away frow him.
There nus te be a apecific intent in this caee, as in
wany of the charges that we filed. It is iwmportant for
you Lo unuverstand rtnat, ladies and pentlemen, what it means
is that wien ne took her he had to nave a certain intent
in hiv mind. The intent ctiat we sre cnarging 1s the in-

tent to cownit sexual assault,

viow, in Instrucction Humber 5, it says that,
YYou cuu look at the clrcumstances surrounding an event
to lnier what the lntent waa at chat partlicular time.”

What do we have in this particular case
rnat si40Wws us intent on that evening? Several things.

¥irac of all we have got statements by
David and by JoAnu Glean, husband and wife, at the time
tnat the efendant eaild, "I've not nad a woman io wmonths
and if I won't ger oue 1'w poing to go blind," a light-

HedIled COldseunt Caac any young man that age, feeling hia
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e

sut he was married, for one thing,

t virilicvy, «ipht say.
“ 2 atld Lol apoller, ¢ Wds BO convincing in the way he satid
3 1t tuat when Yr. Glenn went to work next moxning he had
4 tola nls wife to lock the door to the trailer, he'll rape
5 yoa, the words of 4 cousin who had known him for more than
6 Cwenty jears.
7 Also that eveninp Chere was a comment by
8 the bLefendant about why not frequent oue of the cathouses
9 and his response was, "I have never had to pay bafore and
e I don't inteud to scart now,”
A Also when you are loeking back at iluntent,
12 at Cue ULise e Cook her you can use soue of the information
13 coatb vccars later on at the scene, The underpants were re-
" 14 MOVed, Selen did speria was founu in her vagina, she told
15 pertie that she nad been raped, and the pleces begin to
16 fit vopetuer. Thar's how you can infer the intent.
v dow, Lu repard tao kidnapplng, there's one
‘ 18 l otner Instruction that is very important. 1t's not very
& close to it either. The general definition is Humber 14
20 | and che other Instruction is & short one, it's Number 21,
2 aid 1L says Lhig:
22
23 "Consent of the person kid-
24 nappea or confined shall uot be
25 a defense if the victlm is under
26 Lhe age of 14 years.”
27
28 dow, Mr. UeGulre was sble to say in his
29 gpenliy, Lhdl sue voluntarily went witn him, that she con-
30 sented; Loat's not possible because of the law and the
31 urotectiun for youn: people. There's no consent. It's
32 oL Liere.

Ty
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The next crice that occurred was out at

2 Cie SCene mld tnat's the osattery with Intent to Cowmir
3 Sexual Asssult. You will notice sowe of these things
4 sound faniiiar, ‘Thnere is that intent coming up again, a
5 specific inteat to cuuwit sexusl assaclt, and a8 a result
6 ailu Wila that intent ne conmiited a battery. He struck
7 ner. e used unlawful force against her,
8 I save alreacy mentioned some of che things
9 rnat benc LO BaOW Chal DaLtery aaving occurred -- the scuff
10 areas ou the hillside, the trauwasa te the head, hemorrhag-
n ing, tie contusfion. Wow, the doctor sald this could have
12 occurred lrom wer falling down, but weiinitely there was
13 sOLetilng wore there than just the burn, and he deascribed
. 14 aow the problein was on the s1des aad Lhe back and on the

13 top of chie nead, Corion sense anu Feasounable Inferences
15 wouly twll you it tekes & loc to fall on the top of your
17 neav. Corceon gense would challeupe that.

’ 18 her statenments ajain to Bernie Romero that
19 e Wub witeeu in the ribs, She made those statements
20 4150 to che eid's.  Remeliber Orva aad Marge? She kept
21 raisin, tie left aro gs thouplh vo shield her face and saylng
22 that i or iy "kept kicking me, kicking we iu the ribs,
23 iicking we io Lise head." Tne boot with the blood, the
24 otner uvoot nad blood on Lt, also.
it Jrva Thooas testified nos,, when she got
26 o tne sceite ahd was initially taking care of Nancy, there
a7 was LLUOC il Che mouin and biood at the ears. Loglcal iun-
28 ferctves.  Loglcal conclusions.
a9 Tue nual <riue that we have alleped 1s that
QG ULl Suadas assault. You probably know it by 4 wore coumon
a1 foureletrer word: Rape, 5ut tne legislature in this
a2 Grale waalpec Che uaue and they changed the defiaicion,
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Instruction 30 tells you this:

"A person who willfully and
unlawfully subjects another per-
son to sexual penetratlion against
the vietim's will is guilry of
sexual assaulr."

And then there is a defini-

tion of sexual penetraion.

The proof of sexuzl penctraciob, the aserous
£luid tuat was found in her vaginal vault, Mr. Blake con-
Firmed it and Dr. Sander confirmed it. The only question
was coulu cne befendant be eliminated?

You kuow, at the start oif the case one of
the things [ sald in wy Opening Statement was that we would
4o everythiing possibie to present all of che evidence,
During cune course of this trial we found evidence that we
did wot hnow existed in the form of a little swab that had
been Lakiu as a sawple, and unknowan to the doctor who had
testilicd Lhat it had been thrown away, a wise laboratory
technician properly stored it and saved it. Mr. Blake,
tne docror in criminal foremsies from the University of
Calitornia, serkeley, was able to analyze it, even though
& year and a nalf later. It couldn't eliminate anyone.

Mg s4id rhere was too swall an amount of semen in order

to eliminacte anyone or to include anyone, but becauge of
the sperm it was possible to say that under normal clrcum-
stances intercourse lLad occurred within four days of the
time of ueath. Four days.

‘Well, you Jdiu not hear any evidence about

waat haucy Jdid for the four days previcus. The reason 1s
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we do sol belicve these were normal circumstances. Fol~
lowing, the intercourse, if it was even completed, inasmach
as br. Blake su.pested that maybe a partial ejaculation
could nave also caused the low reading and the low awount
of senen, but even if it was a normal discharge and a full
amount wiad been Chere originally, normal circumstances did
not occur. wancy Griffith had been on fire. She had been
wrestling and rolling around. 3Sae had walked nearly three-
fourchs of 4 mile. 5ihe nad been treated for burna, These
were not norwal circumscances. Mz, 3lake had to concede
tae possibility that intercourse could have occurred on the
29tn ~- or the 28th, excuse me, because of the dralnage
possibilities.

Additlonally, you go back Item 27 on the
chart, the underpauts. It would have been impossible to
pet those underpants off without taking off the outer
pants, the brown pants she was wearing that evening, which
weant Chai at some time she was our there with absolutely
pnothin, ou hier lower body except a pair of socks. Then
also o owi stronp statement rthe next day, the next day,
that she had been raped.

iad she consented to have intercourse with
nim? L coiul not, I think comuon sense says that the evi-
dence puints out there was ne consent that night.

A final element that appears in some of
cnese cnarges is whether or not substantial bodily harm
wag found. Ia other words, as a result of the crime that
was cumnulllud == whether it be the battery, the kidnapping,
or Chie sexual assault -- did substantial bodily harm occur
to the victim, Nancy Griffith? We would submit that based
on wiat tiie LMT's, Don Dapner, Dee uoiheins, and anyhody

that saw ier, inciudiug the pathologist, Dr. Sander, would
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verify Lhat sucstancial bodily harm was present, There's
4 wetinition in your Lustruccions in several places. Please
loohk at iv,

Chronologically, after the sexual assault,
we Cold you tnat it's our belief based on the evidence she
LMOVEU Dack dowil Lhe hill toward cthe wash., For whatever
reasoti, sie incurred the wrath of the Defendant at that
point and tue resulting crime was the crime of Murder in
the Pivsy Legree, iu a wost terrible of ways, with the
Fluld trow Chis can (indicating) and a flawe sparked off
by the peicndant.

You kuow, as to the killing, Mr. McGuire
said that we dou'r deny that we did the killing.

Tie dJeflnition of murder ie Instruction 6,
also Inscraction 3, as to First bDegree Murder. First De-

uTee laruer says Lhis:

"Murder iu the First Degree
is wurder which is perpetrated by
Lweaas of polson ur lying 1in wait,
torture, or any other kind of will-
ful, deliberate and premeditated

hiliing."

sow auch longer could someone think, ferm
rhis intent to Lill, then to walk the forcy-five feaet from
over in Cie wash, pet into nis truck, get the gas can cut,
walk forry-five feet back, and theu open the can aad pour
the fluiu on a unuman being, and then pull out a match or
a4 lighter and strike and light ic up? Think of all the

time ro contewmplate what he was doing. I believe that

Che favcs will clearly show that, in facr, Murder ia the
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1 First Dejree, Lad ocecurred.
2 Instruction Wumber lU talks about the
3 element of the incention alone and it says this:
4
5 " ..as an element of the
6 offense, may be ascertalned or de-
7 duced from the facts and circum-
g arances of the killing such as
9 the use of a weapon calculated
10 to produce death, the wanner of
1 irs use, and the attendant cir-
12 cunstances characterizing the
13 ] sct,” the element ol the inten-
14 tion alone may be ascertained.

! ' 15 é
16 | Jho would look at something like this
17 (indivating) and say tals 1s 4 weapon of death? Eut the

\ 18 methou of use vasily inverted Lt into guch on the nignt
19 OI Septenber 2Bth, 1979,
26 Juy aid this happen? Why do all these ’
21 crites bave Lo be comiitteu? Ipstruction 39 says that
22 ootive is not an eicment for any of tne crimes and motive
23 dues not Lave to be shown in any one of them, You won't
24 | find anywiure iu the Instructions defining any of the
25 ; four crimes that we have charged that the pefendant had to
23 nave a cercain wotlve when he did 1t. Specific intent in
27 | some 0f tnem, yes, but uot motive.
23 Ahat motive was there for what happened?
23 we would suppest that as to most of what happened the
30 sexual arive of the befendant, the desire to have inter-
31 course with any youny lady that he could get, motivated
32 biiw,
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Then 45 to the murder, for some unknown
reason to us, he decided that he could not let Nancy Grif-
iith live aud more than just kill her he wanted to really
destroy tue evidence and not leave any tracks behind, so
ne choagut.

The defense in this case had already sugz-
pested a wotive of their own to you. The motive is, it's
that old phrase “tne devil made me do it." That's the de-
fense. That's tne motive. Wny did Robert kill Nancy
Griffith? Because tue devil made me do ic.

four ronor, could we break at this time?

GY L, UOURT : Jde have pone well over an hour
and Lt is tiwe to take a s0OTT recCess,

Walle we are on our recess, ladies and
sentlemen, LU is important for you not o converse awong
yourselves or wich anyone else on any subject connected
with tois case. Do uol read, waicn, or listen to any re-
port of or comwentary on the case, including without linita-
tion radio, newspaper, or television, especially cowmmen-
caries, apoat the case or people involved in it. And do
not tora or e¢xpress any oplnion on tne case until it is
finally submitted to you at some later time.

Lec's e in recess for about ten minutes,

(Whereupou Court recessed at the hour of
4:13 p.w. in the above matter.)
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! 1 (wheToupot Lourt reconvencd at the hour of
332 pen. in Bhe ahave natter.)
2
3
4
5 Y thie CLULKY: Lot tae recory reflect the con=
6 titudtion of tne case, tae pruseace of the Defendant, the
7 Gelense coulbrk, wounsel Lor Che State, newbers cf thae
8 Jury, «ou Lhe Alternate.
9 r. Joumston, <o you aave additional arga-
10 ot Lo abllu
11 LY ok, JOaanTu: Yus, Your donor.
12 ¥ Ths COUWE: Zou nay proceed.
13 LY fiR. JuakioiVii: Thanr you, Your Houor.
14 LY TLLT COUD: If it will help anybody to
b 15 Opell Liac whadows or wisbever yod can do to nake yours
16 Gerves more cumfortable. de aave reached 95% in the Courts
17 Tud..
18
19 GraslnC AlGULRT COLTINLED
20 )
SY b JGnasTun:
21
22 L would 1lihe to go back to the subject of
23 Va7 dia oL pappen, and the lefense's sugpestion that the
24 GeVll wade niin wo 1z,
25 You know, in upaning Arjument Mr, Hewuire
26 Baiw Lial LE wi Rl 0w woFe dppropriately sxpressed as Gailty
27 butL.oaste, “eal L6 whak we dre really talking about im
28 eafs tatiir i Eha case. wWnat we are taliiiug abeut is
29 anton s Jerson, wao has wsctuslly wone san oact chat would
30 CLaAWTUY oy e CCianinal, can Le excudec frow responsibilicy
k3 for {laloact,
a2 Jdow, in the Tustructions and during the
-117>5-
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1 Voir Dire of tue Jury last year, there was au Instruction

2 Ciial Laiks apout the burden of proof. 1t says the burden

3 ol proor is on the State. de have Lo prove every element

4 beyond a reasonable doubt. There is no question about

5 rnat. But pow we cone inte a new area of law as to in-

6 sanlty dud Che baruen is no longer on the State, The De-

7 fenigast is presumed to be sane and responsible for his

8 conuuct. The burden is on the defense. They have to show
9 Ly u preponderance of the evigence, That means 1f you took
10 all of the evidence on each side as to the regsponsibility
1 and non-respensibility, that the son-responsibility would
12 putwel, il tne other. There would be wore evidence here

13 {iadicacing) . Ve would submit tnat that does not oCclur

14 in this particualar case, but, in fact, the eviderce 1s

15 overvheluine that the Defendant is responsible for the

16 conduct in whica e engaged on the 2éth of September, 1973,
17 Tierv. is no legal excuse available to him in this Court.

18 ilow, tie mext Instruction, and you have

19 heard Lt mentioned berfore and you heard doctors in the

20 Courtroom Caih about it, is Bumber 36. It says this: )
21

22 “You are instLructed that to

23 establish a cefense on the ground

24 of insanity, 1t rust be proved by

25 a preponderance of the evidence

26 that at tne tiwe of committing che
27 act ..."
28
29 That is the important thing. What was
an hnappening in the nead at the time of commitcing the act?
at Tae Defendant was lLaboring under sucli defective reason
32 from disease of che miud as not to know the nature and
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t quality of the act he was doing, or 1f he did know 1t that

" 2 e Jdid nmot know he was doing what was wrong., That 1s why
3 theTe were s0 wany questious to the doctors.
4 13 there a defect of the mind here? Does
3 e nave 4 disease of che mind that could cause him not to
8 know Lae wrougfulness of che act or appreciate the nature
7 ana yuality of the act?
8 You Temewber all those doctors? In this
3 particalar case we had a half a dozen doctors come ard
10 teslity tu us. 1 have a lot of respect for doctors., 1
iy really do. sut [ think you have jot to look at them
12 closeiy, look at what they say, what they base their opin-
3 ions vn. LI yeou are jolng to establish someone's mental
" 14 sTate orf wind, how they were tniunking, what they were
15 thinking,, what cneir capability was at the time now that
16 Le's o year and a nalf past? ilow dia they do that? How
v 1s ip evei possibie?
18 You heard one doctor from the stand, Dr..
19 Cutride, rewcnber hiw, with the itlew York accent? I asked
20 hiw, Doctor, iy it poussible to look in the past retros
2 spectively and wake a determination of a person's state of
2 wind? And ne said no. It may be possible, but the vear
23 and & halYr in tiiis case is much longer than I would want
24 ro venture an opinion or a puess oi.
25 Then Jdo you remember Dr. Chappel? Dr.
26 Chappel is the one that in Deceuber of 1479 met with Dr.
2 erow auu they agreed, talkipg at e social occasion, 1
2 believe they said it was, that the Defendant was legally
29 responsible. Ho wajor mental disease. Ho thought dis-
0 order. But then in April of 1941 Dr. Chappel changed hisg
3t wind. A doctor who restified in sixteen previous cases,
32

now Lestifying in nis seventeench one, and by his own
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test liwony each time he testified the Defendant was not
iepgully responsible. Perhaps some doctors came to us with
a predlsposition to favor one direction cver the other.,
dow, the aocters do not control thia case.
You udve pot an Instruction that talks about expert wit-
nesses, Instruerion Number 45. It tells you how to welgh
those opinions and whether te consider them at all. That
is Lwportant. Inspite of all of the years of experience,
juricvs are still waking decisions for the same reason that
we o not have twelve lawyers, when a medical issue comes
ap we do nat have twelve doctors because we want common
seuse people who will apply good reasonable thinking rto
a sct ol fucLs and reach a conclusion.

I wanted to mention also a couple of other
tisiog 6. Lo one lostruction it talks about how you c¢an put
to,ethier what a person's state of wind was 1n the past.

It says tuaf you can consider the rine before the event
and vLine tihae after ene event in order to try to plece to-
petlhier how tue person was ciinking, what their srate of
ind was o the night in question.

Ladies and gentlemen, you heard a lot of
testiwony. You have neard family testlfy. You have heard
cousins, frienas, working companiovus, and nunerous wit-
nesses LesCify, 4nd then all of the doctors on top of
tundt, as to what nis 1ife was before and what his life
was after. Take it with a grain of salt, Apply cowuon
sease and reasonable inferences. What did they really
sayl

You know, if you look at the crime itself,
in tue Opening lr. McGuire said who, when they learned
of this criwe on Seprewber the 29ch, 1979, or at any time

thercalter, Jdidn't say to themselves that the person that
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1 div it was crazy? Comwitting a crime is not crazy. It's

2 cricingl.

Dr, Chappel said there needs to be responsi-

[

4 pility for puoople’s conduct. They need to be responsible.

o

' the crime itself, it you look at some of the tihings that
& happened there, Che motive tnat we have suggested as to why

i the elements of the different criues gecurred, the con=

8 scious chaginy after her, the beating, a person under any
E influence would begin to get a feel for what they were

10 doluy as Chey smacked someone ov kicked someone. Look
i at cthe tiwe involved. Locok at the walk from the wash down
12 Lo the truck and back apain with tire thought of picking

13 up the cau to burn somebody aud then when it was all over
14 driving away and recognizing tiie purse on the seat and

throwiny it out tie window and then being able to drive

16 noue .

17 Dr. Blchnai saidg ne was not sure when thls
' 18 Lerrible delusion aud hallucination ended, probably some-

19 Lise tie next worning, #nd yet the Defendant drove home

20 that nignt, apparently he nad to drive right through our

21 town. dobody detected the problem at all.

22 I would just like to mention a couple of

23 itews of evidence that I tnink are significant in the area

24 i the cowpetency. Soue of rhe ones the defense focused

25 on, bLie report cards, How many people sald that afrer tne

26 bump ou Che head, or as Mr. HMefiulre said, cthe bump on

27 the bDelcadant's nine-year-old head, how many people said

28 afcer that he just went academically downhill, and then

29 how Laay witnesses took the stand and couldn't demcmstrate

30 ic?

31 You know, it wus interesting even the last

32 wilness thac came ap, Dr. Chappel, looked at the report
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P/ 3 card for 1yuZ, 19u3, and he sald look at this, there are

. 2 eleven B'e on this report card aud ne ¥'s, And then the
1 next year in the fifth grade there was a stack of F's,
4 demonstrating the change in the bump on the head to the
g next vedar. But & couple of things happened, a couple of
6 things that ne did net explain. Like why, if you look
7 at tne fourth prade report card frowm Our Lady of Grace
& $echool, do the prades go up during the school year when

i 9 the injury occurred in the fall? Or the neat year he
16 cnanged schools, and as so many witnesses said time and
1 again, and I don't know how to relate the grades from one
17 scnool to anotner, we will submit that the grades are not
15 a bi, factor Ln cais case. They demongtrate that scmeone
. 14 Jdiu noc do well iu scncoel, but beyond that they don't really
14 saow much of anytuaing.
! i The ©3G's that were pertformed in this case,
17 when nhe was fourteen and a half years old he had an ELG
16 perforued that was abnorodl, over ten yedrs later the
19 crime oceurred.  lo 198l chic ¥EG was porwal, How, if you .
20 are lookliay at the evidence on either side of the crime,
21 which Jo yod look ac, the oae toat iv o vear and a half
22 away or the one tuat 1s over Len yedrs away?
25 e issue of coupetency to stand trial,
24 you know, witn sowe of the withesses they spent more time
25 talking about whether he was competent Lo stand trial than
2% whetlier he was criminally responsible for the acts that
27 he committed on the 28th of September. It is interesting
28 because you, as toe Jury, become some of the best wit-
26 pnesses to that particular point because at the end of
A March and tiae early April of 1980 the Defendant had only
37‘ seen, according to the testimony, three doctors. He had
3z been fuund cowpetent ta stand trial except for the one
-1180-
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qualification by Dr, Chappel, that if the defense attorneys
felt ne was alrigat, trial would be pood in the fumedlate
furture, You saw him befuore Dr, Weyl, br. Molde, Dr. Rich-
nak, Dr. iich, Dr. Neal, Dr. Pauly, you saw him right in
the Courtrvom. Do you remember what he leooked like? Do
you remetber how he sat up, well-proomed, neat, a leisure
suit? [he conlainer has chanped, The packaging 1s not
the sdme. oul neitier are the issues, We are now taiking
abodt Cae devii waae se do it.

The M1, that great little technique of
psychoivyists wiu assess somebody, what does it mean?
sused on Liwe results, according to Dr. Gueride, it weans
that this befendant has everything polog for him --
peurosis, hypochondria, psychosis. [ don't even know what
else. sut he sure topped out well on the scale.

it was alse interesting in Dr, Gutride's
Ltestivony when he was asked what he thougnt about the
pefendant and his state of mind and als condition at rhe
riwe ne dealt with hin in December, Jaouary, February,
and harch of 1979 and 1980,and he sald my assessment 1s
tnat n='s an antisocial perscuwality. Now, that is nor the.
kind of a person Lhat is insane, not criminally responsible
under tae lustruction. So, to cnallenge him the defense
pulleq out tne yreen book, the DSM IIT, and sald, Dr.
Gutriue, nave you consiaered this book (indicating)?

Aell, yes, I looked at it just recent.y
and [ aade some notes iere.

Well, Doecteor, let's go through the list,
anu su they uid, one by one. Rewenber that one of the items
was Chui lu oracr Lo et into the catepory for antisocial
personality vhe Delendant had to have run away from home
two ClLli.es, accuerding to tie book, br, Gurride said that
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1
} 1 I fauil te see the lople Letween one time and two times.
{; 2 You know, as the restimony went along,
t 3 some of the other doctors did not even refer to the beok.
- 4 Dr. Molde and Dr, Cerow sald in this case they found no
5 gerlous mental illness, possible personality syndromes,
& that's all.
7 In the end vr. Chappel sald there was a tox-
8 ic psycunosis , trippered by drinking or drugs. Although
9 ne said Chis, he said he had some rrouble because he could
10 not verify the infornacion that was piven to him by the De-
1 fendant. e obviously oid mot urink as wuch ag ﬁe sald
12 fie did ang ue could not pessibly on the 28th day of September
13 drank as puch beer as he told him. The doctor began to
. 14 guubt in soume areas, but accepted parts of others. So, In
15 conclusion be said tiat it 1s possible that he was not P
15 1o, 011y responsible usder MeNauphton that nignt. -
L ihe only other doctor that would go that
) 13 Car was Lr. Riconak. Bow, there was an interesting doctor.
19 e would nut render an opinion except wiwre he had a story
20 Lrum e selendant because the Defendant would not ta.k
21 apour two charges that were against him. e only had an
22 vpinion as to the other two, That was the same doctor that
23 said ne had ust ayreed vo testify for the Defendaut until
24 bay -- was it "ol 1980, which was interesting because Dr.
25 Gutride, Ehe group leader, said that as carly as Lecember
26 of the year before the Defendant sald that Dr. Richnak 1s
27 poiiy to cestiry for re, And they used that in therapy
28 to pet bim ready to ;o to Court, that his friend would be
29 there to testliy for nim,
30 The State would subnit that when you weigh
31 41l of the evidence you will find chat Jefense docs not even
32 meet Lhe standard that ls ser out for him to estatlisa
-1182-
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iusanity, no criwinal responsibility. It is not there. In
fact, it is our opinion the evidence is overhwelming to the
oiner Jdirection.

Reneuber what Dr, Molde said. Dr. Moide
sulu Chat Lie best tuings in this cuase were the statements
oF tuc wituesses close in cime to when the event actually
happuacd, the people who had seen the Defendant the day and
tie worning after. There was nothing there to indicate a
problui, Cierefore, nhe saw no problem.

Finully, the Instructions include a group
of imstrucrions on voluntary intoxication, Instructilon
wumber 3L specifically says that veoluntary inmtoxication
is not a ufvnse, Iu other words, petting yourself drunk
ang polne oul and comwitcing a crine is not a defense,
fyen 10 vou are stapgering drunk, in this State it is not
4 deleuse, &nid tnal is Instruction Humber 38,

Therc is one thing that intoxicatlion can
do for che Werendant in this case and that is on three of
Lhe ¢rimes Clharped it was necessary for the Defendant to
have & particular incent on his mind at the time he committ-
ed the Criwe. Battery wita Intent to Commit Sexual Assault,
(lduappiug wita Intent to Sexually Assault, Murder in the
First vepree -- tne intent, the premeditation and dellbera-
tion required by First Depree Murder in cthis State it is
possible if soneoue has been arinking enough not to be able
Lo form ruose inteuts, and, in fact, you have to find him
guilty o1 a lesser included offense or of no offense, but
in this cuse, baseu on everything chat the testimouy and
fie evidence has shown, we belicve that it is clear that
ghrou;aout all ot these crimes, no uatter how much he drank,
whether you beiieve that it was four of the large six-packs,
aceordin, tu br. Lichnak, or if you believe it was as many
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as cigat to ten, as told to Dr. Chappel, along with Vallium
and Cocaive and Harijuna and whiskey, some of which is not
evei. verified; even if you believe all of that we believe

the evideuce still shows a clear intent of the crimes charged.
It is ctoere, just the way we described it as happening,

Those evenls existed in his wind. There was nothing more
with iL except it was criminal, a criminal wdnd.

When he related to you earlier the statement
by Hancy CGrifiich to bernie Romero you probably caupht that
gne tuld Lim the name of the person was Tim. Where that
came irom, B0 une kpows, Whether ae didn't tell chem the
Nnave or told them @ weong pase, I gon't know. No one knows,
Joimna Cordova testified that she could not remember what
his naue was, also.

Do you recaber the testimony? Some of
tne BHE's auu oLier people that were around Nancy remember
her sayiug tnat there were two of them. They kept saying
Vehey' iustewd of "he," We have ne other evidence on that
aund we can only surmise that because of the shock and con-
gition of her, she was equating Dee fHofhelns and Don Danner
as “rhey'" and because of the shock when she was asked by
Ciie wli's liow Loug she had been out there, she said two
days.

Reasouable inferences, comuson sense, that
ig tie approach that we propose you take in this case,

There dare tdily, aany intferences thal have to be drawn, but

if you take then all and put them tupether and use that
COMIOL Swilse clewent, tiaey bepin to ric together in a
patiern.  Those tue delense can pob up here and expiain

away, hevertihwloss, cach one of these inferences 18 some-
thing ¢lse LF you look at what 1is reasonable, that is the

Sladdutd.  Lool. 4t what i reasoneble and you will uee how
.
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1 everyLillhg, [its toupfebiel.
2 I huave heard it said that you can listen
3 Lo Lwu prople discuss scmetulng Oor aryue Jifferent sides
4 OL LU wiie Joa ¢l 5Ll back and say, well, that sounds pos-
5 sible and thal sounus pussible, tnen rinere uust be a reason-
6 able woubl. LUt odr ar wnents are not any kind of evidence
7 in this case, Wwhal has to ereate the reasonable doubt is
& the ovidence. e would subwit in this case that the evi-
9 dence cleariy suows tae Defendant to be pullty of the high-
10 esC olfenses Lhial we have charged, Thank you.
11 Y Tl COLRT: Je have not gone too long, but
12 Jou will be oedring, argument frow the defense's side of
13 Che casu. e are poluy to take a brief recess to allow

" 14 Laew Co lave @ litbie wmore thougint and allow thenm to get
] ready upu it won't be very long and we will be going on to
16 arpdidcnts trouw that side, and finally you will hear conclud-
17 ins arpweents frow the State.
14 R0, it 1s your dJduty not te discuss this
19 wativr wita anyone. Uo not read, watcea, or listen any .
20 forw of, incluging the wegia, or coumentary about people
21 in Lae irial or che trial itself, includiog the newspaper,
22 radiv, or twelevigion, And do not form or express any
23 opinion until the case is finally submitted to you.
24 Let's take just about a Live minute recess,
25
26 (Waereupon Court recessed at the hour of 4;34
27 .. in the above watter.)
28
29
30
31
a2
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= e
i’ 1 {Wiwreunon Coutt reconvened at the hour of
; 4:la pow. in the above natter,)
I 2
3
4 SY THL COUKT: The record will reflect the con-
5 tinuation of our case, the presence of the Defendant, the
6 prescucye ol ols counsel, the presence of counsel for the
Y Statye, Lluw Jurors and the Alternate in the box. We are
8 ready Lor toe uclense to go forward.
g A, deGulre?
10 1Y Ml MeUUIRE: Thank you, Your .donor.
1
o CLOSING ARGU U
VI sy . veuuTRL:
14
* iE ray it please the Court, Hr. Herring, Mr.
1€ Jonnston, .ir, ralrman, aud Ladies and Gentlemen:
17 seeause of the pature of tchls case, both
. 18 tir. Lersliy, and L oare parultteq to address you in closing
19 Ar Gwont ead boecause i tie conplenity and lengeh of the
20 cdse wWe are holli woluy to do it and divide up the work a -
21 livttle bic,
27 It was two weeks apo that I stood up here
23 and cutiiied for you what the defense expected the evidence
4, Lo show ii Lilds vase, 1 tolu you then what Verdict we
5 capecled LG regquest frow you at the cenclusion of the
6 eviuelce. @ told you then that we expected to request a
7 Veruict on Gount I, jwrder, ot NWot Guilty by Reason of
8 lonsanily; aad ou Count 1L, of Widuapping, and Count III,
u3 of cutiery with Ifotent to Cosusit Scxual Assault; and Count
40 | IV 91 Suexaal assaulc; of Lot Guilty on each of those Counts.
N It is Ciwe aow to look back and see whether
a2 the expeetations that Je had in the begiuning of thia case
-libb-
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1 have been fulfilied and to see whether that request can be
2 renewed now wien the evidence is, in fact, in. That 1n-
3 volves loukinp at the evidence and seelnyg what is there.
4 The District Attorney has suggested that
3 Caere is o pattern, and he has outlined a very specific
6 pattern for you. I would like to talk to you for a winute
7 about Che pattern. You are probably all familisr with what
] we call rhe Man-in-the-Moon. That is a phenomenon, and if
9 we lovk at a full moon tanvre's 4 comson human tendency to
10 see iu that full moon a human face, People have been see-
1 ing that tace ap tnere for thousands of years. Finally,
12 very recveatly within our own lifecime, we have gotten a
13 wuch closer look at the woon throuph out space program.
. & Wiaen we look at it very closely we flnd craters, impact

15 rays, we find what we call more residue of lava over the
16 face of it, we finc preat plains of dusrt, and we gon't
L find any face sculptured up there or painted up there.

. 18 But out of the random collecrion of our various features

! 19 on rthe woon, che various craters and impact rays, human .
20 beinps for tnousands of years, and still today, probably
21 inLo tue future, will see that human face. There is some
22 heeu in us ro see somethlny familiar,
23 Astronouers have asked "ls there a man in
24 the moon?" We wmight ask it ourselves. And I submit the
25 answer is yes, there is a man in the uoon. There is 2
26 pattern. sut Lhat pattern is not on the moon, iadies and
27 sentlemen, chat pattern is in here (indicating). It's an
28 artifact of our own mind, It's a creation of our own com-
29 wou uved ro see sowething fawiliar up there, and our ability
30 tu take a rather random situation and lmpose a pattern On
31 to it,
32 Ladies and gentlemen, there is perhaps a
-1147-
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similar hunan heed te impose a pattern on this case. From
the first few winutes when I stood up here to address you

on benalf of Lhs defense, you were aware that Robert Ybarra
had uncisputedly killed Nancy Griffith, That was not a
question then, and it has not been throughout this case,

and ic is not now. Perhaps there is some humnan need to
develop a4 pattern around that to think that Robert, having
done tnis act, nhas done other things that we might think are
cousistent with thac,

1 think there is somethning particularly
interestiny about the way people think revealed in the evi-
dence. Fr. Danner fas told us that wnen he first arrived
with Mr. Lofneins on the 10-Mile Koad and saw Nancy Griffith,
before he'a even stopped and before he'd approached her,
before ne had talkea to her, he assuwed she had been raped.

Ladies and gentlemen, there is a tendency
in the case of a4 nomicide of a young girl to see a pattern,
Mr. banner sdaw it betore he had anything beyond the bare
facts ol a yoa, pirl badly injured, with no c¢lothes on,
she'd been burned.

Ladies and pentlemen, the Instructions will
teil you taat in this case we have to consider each Count
separalely, we have to look for evidence on each Count and
unless 1c's tuere ro establish each Count beyond a reason-
able doubt, there cannct be any Verdict of conviction. You
cannot build any sort of a pattern from your desire to see
one or any other need we have to see ohe.

Instruction wumber 13, which you will have
with you, defines kiunapping. Ler's look at the evidence
that there is in this case for kidnapping., Most of that

evidence came from the witness Johnna Cordova. Ladies

and gentlewen, she testified that on the evening of September

-1188-
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23, 1979, there was an encounter down near the Silver State
lestaurant when Kobert Ybarra sald to the two girls, "Hi
cutie’ and Mancy Griffith replied "hi cutlie." And Robert
Jdrove on., Five or ten minutes later he was stopped hear
R Place wud Nancy walked over to the truck and talked to
aim. Then she cauwe back and asked Johnna to come riding.
The two ,.irls pot in tne truck and rode around with Robert
f Yparra. Gie took them out by the traller that he just obtain-
ed anu showed thew where he lived. Then Johnna asked to be
10 ler off and she was ler off. MNancy remained with Robert.
They drove around together. Jobnna wasn't alarmed, She did
pot notify tne police. She did not notify Nancy's parents,
She wabeined her friend and Robert drive off,

We know from other evidence that they went
to Koberc's trailer because of the finperprints there. We

15 know thav later in the evening they were at the 30-Mile

17 Road, Laules and gentlemen, I submit that that is the evi-
. 14 deuce in tuis case concerned with kidnapping. Kidnapping

1% sfwply isu’'t tnere. It isn't egtablished.

20 You can draw reasonable inferences in this

21 case, Lut [ sabuit you will bLe asked to do much more than

2% that wien you are asted to find kidnapping in this case.

25 seing asked to speculace, there's nothing in the Instruc-

2: || tions tnar ailow or require or condone speculation. There

2= is no evidence that Nancy was seized, cenfined, invelgled,

26 enticed, abducted, concealed, kidnapped, or carried away,

27 that it was done by any means whatsoever or that it was

2l done with tne incent to detain her; it's not there, It's

29 certainly not there beyond a reasonable doubr.

30 The Instructions tell you that consent 1s

31 not a defense. Je do not assert consent as a defense.

a2 Ladies and gentlewen, there isn't any issue of consent

-1189~
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raised until a kidnapping is shown. Again I submit to you
that tine evidence here simply does not show & kidnapping.
You have been told by the prosecution that
they believe that the elements of kidnapping are shown by
the evidence. You will have Instruction Number 13, You
will have your notes. Take a look. I submit it 1s not
there,
We come to Sexual Assaule and Battery with
Intent to Commit Sexual Assault. I'm goilng to discuss
tiese topether, but you have to consider them independently.

The Counts have to be considered independently.

There are two types of evidence that relate
Lo tie Sexual Assault and the alleged Battery with Intent
to Comsit Sexual Assault. There's Hancy's statemest and
there's rae otiuer phsyical evidence and testimony that might
confirn or Jdiscenfirm those statements.

Ladics and gpentlewen, on September 29, 1979,
Maucy Criffica was very badly nurt, end I'm not here to tell
you that she was nob, bShe was very badly hurt. She was in
shock. She had been out there all nighr, Many of the wit-
nesses uave Cestified that they had a hard time underatand-
ing her on wany occasions. 1 submit there is evidence she
was clearly delirious. In the course of that day as she
talked tu people she made chree kinds of statements, 5She
made some statenents that are known to be correct and she
made sowme statements that are known to be lncorrect. She
made some stateuents Cnat we just do not know about,

She said her name was tancy Griffith., We
know tnat is true. She sald she had been in a red pickup,
a two-uoor pickup, a truck that is, and we know that ig
true. e kuow thac. She said she had been hurt by someone

that worked to the north. That nad happened. We told you

-1140-
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She made some statements that we know were
incorrect. She sald she'd been out there for two days.
Yow, from the testluony of Johnna Cordova, from the testi-
wouy of Mr. Danner and Mr. tHotheins, and Lieutenant Bernte
Rowerc, and the EMT's, she had not been out there two days.
Sne said she had. Her ability te perceive, to recollect,
to relate to us what had happened, had been so impaired that
sae wade rue stateument that she had been out there two daye,
even tuouglt we know she had not been.

She told Mr. Danner "Tim did it." She said
sne nad beed with bou,

she talked to Orva Thomas and when Orva
Thoias said "he” she persistently corrected her and said
"Llu:)'."

She told Margie DelLeon Stork that she had
been there ror two days, She sald there had been two of
Chert.  sie mentioned the name Steve, and other times she
wmentioned Scott, Lester, Youhave a number of names in your
notes, I aw sure. She mentioned a number of names, She
said u awdber of things, ladies ana gentlemen, that we
inow were incoerrect. ILt's not correct. And then she made

sone vtaer statements that I submit we just do not know

about,

nMr, Johnston has given you some possible
mechanisws te account for some of ner misstatements. Thes
hwean mind is a very strange thing. It is a very mysterlous
cning in many ways, ile has given you a posaible account
for wiy she said tucre were two of them, Maybe she was
confused about Mr. Danner and Mr. Hofheins, He has given
you an account possibly for the statement of "out the

window,” having hypothesized interesting posaibiliries.
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? 1 She had been very badly hurt and she hurt
2 when she was being talked to. She sald her skin hurt.
3 She had spent the night out there alone. It’'s mot any wonder

4 why she may have toought she had been kicked, She had been

5 very badly burned. We do not need to speculate. We do

6 not need to wonder at why she wmay have thought she'd been

? raped. We cannot interview her mind on that evening in that

8 phiysical condition and know how her shocked, stunned mnind

9 interpreted the paysical position that she was in in ways

10 that wmay ool have corresponded too well.

n I submit to you, ladies and gentlemen, rhat

12 the statewencs that Nancy Griffith made, many of them,

'3 technically include those about being kicked and raped are

. 4 not reliable and specially since we do not find persuasive

15 evidence, aside from those gtatemencs, I subwmit, ro confirm

6 tnew.

7 Frow Dr. Sanuey and Dr, Blake, we know that
' 18 she had had sexual intercourse some time wichin four days

19 of the time she died. de do not know a lot more about Lt

“0 3 than tiat,

M % Je know from br. Sander's testimony tha: all

2 ? that he could find in an iuspeccien of the vaginal area

] was @ swall cccuymosis, a small bleeding near the vagina

o4 consistent wita burning. Je wight have expected tearing,

&5 otier Lleeaing, but what he found was a small ecchymosia

“ near the vagina consistent with burning. le found in

27 examinin, tae head possible bruising. There was also pos-

8 sible burning, subdural -- subskin bleeding -- might have

29 had muluiple causes, that wighrt be caused by the burning,

Je it mignt be caused by the blow to the head, by a fall to

the ground.

42 1s there any evidence that NHancy fell to

~-1192-
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o . the pround out chere? 1 thiuk you will recall Lieutenant
B B Bernie Romero testified that along that road we know Mancy
3 had walked & considerable distance. How many was it -~
4 rne disturbances by the bank by that reoad? 1 seem to
5 recall ten, ten places where earth along the bank had been
6 disturbed, perhaps by someone trying to crawl up and the
7 Yact that they were repeated disturbances would indicate, I
6 swug,est, that chatb person dig uot make 1t up, went back dowm,
9 and concinued ow,
W0 ¢r. Danner and Mr. liofheins alsonoticed dis-
11 turbances near where Jdancy was found. So the body was lay-
12 ing aown, I subnit wight have fallen down.
15 Ladies aud gentlemen, we also know that some
14 of the witnesscs thoupht they saw culs on Nancy. That was
) 15 explained when you heard the testimony of Dr. Sander, there
16 were neat splics. He told us why there weve those apparent
17 heat. spilts.
. 18 Ladies and pentlewen, 1 submit the evidence,
10 patLery with intent Lo Conmit Svxual Assault, gimply lsen't
20 there. tne vvidence of Sexual Assault itgself dsn'cT rhere,
2 Or. Blake came here and restified that the
22 exanindtion that he had rnade, afrer Mr. Johnaton and I had
24 wdué our Opening Arguments, thdt evidence which had been
24 Jocated in tne weantine, and he testified that based on
26 penetic uarkigy factors we do not kuow any more uow that
26 e has testified tinan we did before. Based on genetic
27 parkin tacrors, Che ApQ system, one nundred percent of tne
2 male population is potentially included as the daners of
24 that seaen sample, buc he did note something that was in-
a0 teresting wich tnis very, Vvery smail quantity of semen,
31 and nhe told us we really could not get any significance out
32 of that. 1r coulu have been deposited any cime three Lo
-11974-
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four days before the death. He did have some Interesting
tescinouy though. He defined a noncoital woman as a womar
who haun't had intercourse in four days. He told us rhat
he had run a yuantatative acid phosphatase or acid phosphase
exawination and tnat the yuantity of acid phosphase which
ne found cousistent with that to be found in a noncontal
woman, that Lhere may be other explanations consistent
witn that. but L submit to you tnat tnere is one obvious
explanation, one explanation which leaps out from the
evideunce. faney Griflich may not have had intercourse as
MUCh @3 lour days before her death. It is a possible ex-
planation. and agaio Dr, Blake simply was not able vo
narrow it down any wmore than thdat for us.

There was another interesting thing about
ur. olake's testimony. You have been told several times
in the course of Chnese proceedings that the arguments of
counsei are Lot evidellce. Anotner interesting point that
has Lot peen wwade but pernaps should be, but that the
questions couasel asked on exauination are not evidence
eitber. In tae course ol these proceedings the attorneys
sk o lut of guestious, they do not make many statements,
Sometines we ask questions that sound like statements.
urtun ciey are called leading questions.

In thie course of the Direct Examinatlon
of Mr. dBlake he rusponded to one of the attorneys as
tney zot into this area of Hancy's activities and whar
inferences can be drawn frow it, as I recall, that that
was nol & correct statement. Maybe you recall that lnei-
dent, Or. Blake was not prepared to speculate on things
tuat we do not really know about. what effect the burn-
ing way have nad, what effect any mowent way have had,

e was not prepared to irresponsibly speculate on that.
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454




Case 3:00-cv-002334GMN-VPC Document 123-2777443 Filed 06/23/05 Page 379 ¢f 454

| The lnscructivns do not allow you to speculate either,
2 What we know from the evidence is that

3 Hancy Criflith had intercourse some time in the last four

4 days before soe died. 1f Dr. Blake could reasonably and
b responsibly have refined that further, I submit tc you
& ne woula have, but he told uos all that he poassibly couldn't

i without specalation

& Ladies and gentlemen, there was also some
K other evidence that relates to these charges, the charge

1€ of battery iu parcicular. There was evidence that there

n was sowe blood on Robert's poots. The District Attorney

12 has tnerclore covered ay remarks on this, [ woald like

3 Lo 0 over Cnew again because I think it is very important

. 14 L0 empadsize the testiawony of Kod Saoger and David Glenn,

15 Tiey were both working at this time as Jdiawond drillers and
1 Kobert was cheir co-worker. That is a dangerous type of

v work. They both told you that, They both told you that

18 people et cut aad hurt out there all the time on that

’ 19 drill work. Rowvert had been drilling for sowe time and -
I}

S0 ; there was scme blood on Robert's boots. It wasn't any

2 rare blood type. Mr. Berger told us that.

* uUn the day tnat Mr. Serper testified there
33

were about thirty-five people here in this Courtroom, lHe

o | told us tnat based on statistics we might reasonably ex-
= pect tuat tive or six of us here in this little Courtroom
“ watched the characteriscics, the blood characteristics,

‘7 titat he explaincd up here on this yglass, as many as five
< or six of us. Ic's not any rare unheard of blood type.
< Duepending, upon probability and varlations there might

i have been more of us and there nighc have been less. We
o do not wxnow where that blood cawne from, We do know that
32

it could have cowe from a number of sources.

-1199-




Case 3:00-cv-002334

<4
5
6

27

IGMN-VPC Document 123-2777443 Filed 06/23/05 Page 380 (¢

It might be tempting to speculate. It
wight Le tewpting to fill the japs inor acknowledge in
a way tinat wlght satisfy us emotionally. The law does
not permit you to do it in your duty as Jurors,

The prosecution is not required tov prove
motive. That is one of the Instructions that you had read
to you. Eut wotive is something that you can consider,
The presence of wotive mipgnt make something more likely.
The absence of wotive wipht make it less likely. I am
going to discuss the morive here a little. You may find
ny rewarks somewhat offensive., If they are, please be of-
fended with ne, and not with Robert, because they are not
his remakrs. Tuese are my remarks., but they come from the
evidence and I do noct supposce that I will be pointing out
anything to you that wost of you may not have already con-
sideruda,

There was not any mwotive here for a kid-
napping or a4 battery witih intent to commitc sexual aasault
or a sexual assault. You have heard the testimony of Dr.
Sander, wio exdiined the hymenal ring, and what he found
there. You hcard the testiwony of Johnna Cordova as to
how the two parties encountered one another.

After these rewarxs, ladies and gentlemen,
you wady be reminded by the Discrict Atrterney that Robert
Ybarra is on trial here, no one else. Let me say tnat uo
one else is on trial. We Jo not know what took Nancy
sriffitn out on the streets of Ely thar night, looking
for sowe companionship, some attention she didn't find.

We certailnly cannot coandemn her, whatever rhe motive was,
But I 3ubwic, ladies aand gentlemen, using your coummon sense
and experience as adults, the years you have grown up in

our soclety, tnat the reasonable inference here is rhat
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! 1 tlr. Ybacra Jdid not have any redsou, aity motive, to kidnap
2 Haucy Criffith or to bacter her or to obtain sex with her
3 i Or Lo obtail sex with her againsc her will, So, those are
i
4 | Counts L1, 111 and 1V, and 1 submit the State has not made
5 ! a casc for a Verdict of guilty on any one of them.
8 Ler's tarn co Count I, that is the Murder
7 in the First pegree. idow, we told you in our Opening Argu-
8 ment that our theory of the offense was that Robert was
2 pot puilty of that cerime by reason of insanity. I will
13 pet Lo that & liccle bic later. Lut we have also plec
n nor pullty. You uay have been wondering what that meeans
12 in view ol our awnission early on in this case that Robert
13 killed dancy Crifrith., It weans, ladies and gentlemern,
Lo tipat 1 wouid submit that even if you find Robert Ybarra
15 was lepally sane on the uight of Hancy Criffith's dJdeath,
3 nevertaciess ne was not puilty of nurder in the firsc
17 de :Tee,
' 13 Jdow, turder has certain elements and one
13 Of them, of course, is the killing of a human being. )
20 when that element is fulfilled, that is not an issue.
2 dur there is also the mental state necegsary to have
22 wurder iu the Lirst depree. It has to be willful, deli-
23 berate, and premeditated. I would submit, ladies and
24 guntlenen, the facts show that state was absent when
25 fobert Ybharra killed Waney Griffith, even 1f yeu find he
2 was sane 4f that tlibe,
& Let's look at the evidence that bears on
2 ‘obert's mental state with respect to willfuluess, de-
= iiberation, and premeditation. de have an Instruction on
3 voluniaray intoxication. 1t pives you the law in that area.
3 There is evidence that hobert was voluntarily intoxicated
¥ tnat uipht. You heard the cestimony of David Glenn and
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i Jofnn Glenn as to his drinking. You heard the testimony
3; 2 of Rodney Sucier as to his smoking pot and drinking.

3 You also heard something else, Dr, Gutride
4 had restified in here before Rodney Suwoper. As you are

5 aware , he sat in the back of tne Courtroom while Mr.

[ swoper testified as to Robert's swoking marijuana and

7 drinking on that evening. AL the conclusion of Mr. Swmoger's
8 testiuony, Dr, Gutride was recalled to the stand and askec

9 as a phsycholoplsc whether he had an opiunion as to the

10 allect uf what ne had heard, the drinking ne had heard des-
1 uribed had on @ erson’s state of mind. [t's my recoliecticn,
2 { trust it is yours, that he stated that given that wmuch

3 driukiag and Zubert would nave been "wacked outof his mind.”

. 14 Those were Che worus e used,

15 You have heard testimony from some of these
6 lay witnesses about chings otner than drinking. Davild

7 Glenn testified when Robert left the Glenn home, the Glenn

_i ' 8 trailer, he was getting pretty nigh,

9 You also heard testimony from Dr. Molde .
20 about nis view of now things happened in this case. Think
et about (n«t. Look al your notes.

22 There is otner testimony, I submit, that

3 relaCes to this issue., Some of it I was a lictle surprised
o not to see in the bistrict Atcorney's Opening Argument,

% Yeveral of Che witihesses -- I believe Mr. Danner and Mr.
8 Hotheins and ir. Ronero -- testified that the tire trackas
a7 on the 30-Mile Road had the sane wneelbase, saue tire widt:h,
2 same tire tread to tne red Dataun pickup that kobert was
2 driving. An interestin, thing about those tire tracks
30

that came up over and over agaln was the repeated turning

3 .
of cthose cire tracks. He repeatedly turned around. What

32
goes thal repeated turning about tell you about a person's
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|
]J 1 orientation, about a person's wental statel

[ 2 The District Attoruey, the prosecution

J of the stace, to have you bring back the Verdict that
- 4 they want, the hiphest degree of murder, have to show
5 you deliberation aud premediacion on the part of Mr.
6 Ybarra. I believe you have Instructions that tell you
7 a4 little bit abuar deliberarion and premeditation. Con-
B slder tnose lneruétions in relationship to the fact that
9 Kobert Ybarra had Johawna Cordova where he lived lLefore
© e dropped her off chat night and went off with Nancy
H prirficn. How, you have an inatruction that tells you
2 that ucliburetiwd ol premeditalion does not reguire any
I particalar length ot tine. Ir tells you that these things
“ 14 can arise and may arise in the human mind as fast as

= sdccussive tooupats.  Thar's how Lne luw states it can
16 appei.  Tod nave Lo gecide how it did happen. Tae wind
R is g wyslerlons thiug. It is amazing atter thousands and
1% fnoutalids ol years now fitile we know about it, but each
" O0F us nas oue. We cach know something about how the human
2 milio woes, in face, work., Consiuer your own knowledye,
4 your owil COnEOT Senge, your Own direct perception how the
2 ind works when you censider deliberation and premed.tation
2 in Lials cuse.
2 You kKnow, Robert dJdid not even wipe oif the
25 Fued can. I tbhink that snows gometning about his state
26 of mind, the auxiety, whatever was poing on then.
2 Ladies and gentlemen, then you have the
8 festimony ol Marty Cucride, called by the State, as to
2 nis perception of Roubert Yharra. You have had a great
%0 deal of testiwmony from Dr. Gutride about Robert Ybarra
3 and 1 hope you will look at your notes on that and recall
% that tesciwony and decide if ic 1s consistent with the

~1198-
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¥ persou who conmitted first degree murder out there that
2 night.,

3 Ladies and gentlemen, 1f this was murder,
4 it was murder in the second depree. It is net murder in
5 the first deyrec., BSuc it is our contention, as it has
6 beea frow the beginning, thatr, in fact, on September 28,
7 1979, Robert Ybarra was legzally insane under the defini-
8 tion of insanity that you have been instructed on.
9 : The District Attorney Las pointed out to
10 f you, «s Che Instructions instruct you, that we are requir-
n ed to show that Ly a preponderance of the evidence, 1
12 subwlit to yoa that we have done it. Ladies and gentlemen,
(K we have suown where this illpess came from. We have

. M suowil you it's ideology . As the doctors say, we have
3 shown you how it developed. We have siown you how it fits
15 in witli what is known abour mental illness. Mixed organic

brain syudvone, ladies and pentlemen, is not scmething that

8 lkobeort cawe ap witn, It's not something he created or

19 iavented. | wonder, ladies and wenclecen, how a dull- .
2 normal young tan witn a GED education would have any know-

2l ledpe of i, It's souething that exists. It's something

= that exisls in cthe Diagnostlic and Statistical Manual I11,

23

Urganic drain Syndromes, it exists there because how many

2 doctors have observed it in many people, the same way that
2 we observe cancer, tuberculeosis, anu other diseases, they
2 have characreristics. We study then, define them, learn
2 to recoptlce them, just as the doctors here have bean

% trawned wedicully to recopgnize theu.

% You have heara Dr, Richnak testify to how
3 ne arrived at this diagnosis. Through studying Robert's
¥ aistery -- both from hiwselt, from his parents, relatives,
32

nedical reports that were made available to him -- he took
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20

21

2¢

26

27

28

28

30

31

32

= -

into account the fact that there was evidence aof prior
crpanic abnorwalicy on the 1963 abnormal EEG, and the pro-
Lressively or wore abunormal 1968 EEG, and he alsc considey-
ed Che fact that there is evidence of chronic organic
brain abnormaality. In the Luria examination that was dene
by Dr, Weyl, an cxawmination that derionstrates not mere ab-
norwality in the electrical pattern in the brain, but
funcrional abnormality, and the evidence suggests, ladies
and yeatlewen, that chis disease originated from a blow
to tiie head, which is a characteristic sort of an organic
brain syndrowe. You bave heard testimony about that blow
to tue oead and you are the judges of the credibility of
the Wililesses.

You do not need to believe Mr., Ybarra's
testinony =- Mr. ¥Ybarra, Sr. testimony that he built a
swing, set, that he came home cne day and the swing set
had collapsed and his sen had a buwp on his head. You
do not uced to believe Mrs, Colleen Ybarra'e testimeny
that one ddy there was a cowmotiou outside and Kobert was
Giconscious for about ten, fifteen ninutes, and he was
taken Lo the emergency room. You do uot need to believe
that Lesiimony. fou hdd those wilhesses on the stand.
You had an opportunity to hear thelr testimony and ob-
serve rueir demeanor. You are tne judges of whac welight
to pive to that. 1 submit to you rhat it 18 credible
ana it is believable chat it happened.

The testiwony of all the witnesses --
Wr, and hrs. Ybarra, Mike Ybarra, Grey Ybarra, Mark
Ybarra -- Lo cthe Jdevelopment of the headaches and other
sywpcous of orgunic personality syndrone -- severe
nadsed, pUb-wrencning headaches. You have heard the

otner testimony from Lr. Richnak, from Dr, Chappel con-
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cerning Lue developwent of Robert's mental illness in which

z tney basu thelr regpective opinions. I gubmit to you that

5 it persuusivuly Jeronstraces developing uental 1llness,

& Lhat on LSepltémbel <o, 1979, culainated rendering Kobert
4] unaware Of tue paddre and quality of his acts and unable
&5 to uistingyuisn right frow wrong.
7 or. HWichnak testified as to how in his
3 opinion tue discase cvolved over Lhe course of that evea-
9 ing, anu in connection witn the stress Kobert was under
10 from Loe uifficulty with his wife, are a couple of issues
" in cotuection with kobert’s wental state that evening.
12 Jow ran we look back a yeat and a half?
14 how can a doetur took back aoyear and a half and deter-
LA nine Soweone's wental state? o tan ir be donet? Dr. Gutride
a5 i e ; .
15 Las tescified that 1t cannot. It's something ne'd rather
16 nol GU. but, tadiey anc peutlemen, you're poing to do it
: 17 4 lew nours L[row now, OT less tnan that. Each of you
18 are oing Lo have Lo 1ook pack a vear and a half with the
19 eviduncu beiore you and derermine Robert Ybarra's nental
20 state on that evening. { subwit that in doing that 1t
2 would by wise to be cuided by the tostimon of Dr. Rich-
i
2 nak, Ur. Chappel, toe sdercovk it. The undetock to
’ P * Y Yy
ki
2 look back ang Jdecerwine mental state, and I submit that
4 P . -
z tine training and experience that they have can apsist
25 you
26 . .
’ {a wy Opening Arpument 1 guppested that
¥y Vb £ ¥ BE
27 . : y
' chere was golng, LO Le a conference berween the efiort
& s
24 o RN . . . .
of suvuwe ob the psyueaiatrisls nade in looking for truth
29
in tnis case and Lae effort wade by ovthers. How uuch
30 . A , . : . .
Lime did Dbr, Gerow spend consiuering this casel liow
31 ) . o 1
auch Cioe u4ld Or. yolde spend?  There's been a search
32 . . . . .
for tLhe truth in Thls rriak, and I gubmit that there
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s

1 was a search for the truth in the work of Dr. Richnak
2 and Dr. Chappel.
3 Dr. Richnak testified at length cencern-
4 ing the issue of malingering that's been before us, He
5 didn't just accept the story that he heard. He didn' t
6 just uake 4 diagnosis based on the report of Mr, Ybarra.
7 He was ashked, "Did you consider cthe possibility that he
8 mipht nave been walingering?" And he said, "Yes, 1 did."
8 Tnere 18 not auy box or biological test or gadget chat
10 we cal use in a case like tnis, durt ne told you how he
o was satisficd on tioat issue, that what he saw here was a
iz real valiu nental illness and that was the consiasteney
& that he observed in all the symptomolgy, iHe talked akout
1 Lite report caras and that's been wentioned, The report
" :
15‘ Cdrds dre 1a cvidence. You will have them with you, Take
16 4 look at vihew. I subwit tnat they dewonstrate that change
v Robert suriered us a result of the blow to his head, He
t 18 talrea about the Litnium carbonate treatment, which is
19 Luoile ra sumeene who 1s nort suffering from a mental ill- ‘
20 Ness, walca Konert was treated with, and he showed "1m-
2 - provencnt LS saown by nis rerurn nere to stand trial."
2 You neard the testimony of Dr. Chappel
4 conceruln,, e great cnange in his mental status from
24 betore treatuent to afrer treatnent,
25 or, Richnak was Rolert's physician as
2 well as soueone that was waxing a scientific determina-
2 tion ia this case, and as part of the treatment that
2 kovert as & patient walle Robert was at Lakes Crossing
% venter for tne Mentally Discordered Offender, he used a

30 - .
diagrnostic nethod calied thyrorropin-releasing hormone
3N : A
to see It that diagonostic device showed any abnormalicy
32

tnat would be cceusistent or inconsistent with a provisional
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21

22

23

24

25

26

27

28

29

30

Kh

32

diagnosis of organic personality syndrome. He was using
it diagunostically even though ir was a new test, and for
winat it's worth it was consistent,

And Dr. Richnak considered the MMPI --
the various HMPI's. ie was satisfied on the basis of his
study tnab it was not consisteat with the hypothesis that
Robert was walingering but was consistent with the hypo-
thesis and wich Dr. kichnak's diaguosis that Robert was
severely wentally ill,

Uy, Gubride testilied that the anowmolies
fnal were ovbserves op the MMPL profiles that may be in-
terpreted as raking bad could possibly be what he called
a "cry for aslp.' We know that Rebert has been very
sick at Lales Crossing aad in need of help, seeking it
for nimscl?, comsisteut witn psychosis. 1t could be
consistent witn anver, The testimony frow Dr. Gutride
{indicated Kobert was anpry about bueing at Lakes Crossing.
lile uid not waal Co go Ce a nuthouse. ie did not want to
be turned iurc a vegetable. Robert was angry wich Dr.
Gerow, and at that cine Le was angry with a lot of people.
de was nol cooperative with Dr. Chappel when Dr, Chappel
first saw Liwn at abourt the time that Dr, Gerow did, and
ne was under delusions that he was being polsoned, You
have hieard the other delusions he was suifering from,
that I was workiny apainst his interests, that I and the
pistrict Attorney were related to Satan, de was an angry
youny man because of nis situation, 1t is consistent witna
AP L s,

Dr. Richnak slso considered the amnesla
tnat lwbert suffered from. It was consistent with what
we hLOWw abour auresia. 1t can result from a traumatic

eventl. Lt van cover a restricted period of ciue, Robert's
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benaviur was consistent with amnesia, 1 would submit to
“ YOou.
@ You have heard his arrest described.
“ Wihen he went to work that day and learned, I submit to
b you, tnhat he did, in racc, learn, nhe learned in a
& weandn Tal gense what had nappened to Nancy Griffith
7 because ae did not save that Inforuvation available to
& niu.  0is alno nad repressed that throuph the mechanisms
¢ that we kuow exist donu that we call aonesia. He was
e stopped and vliered Lo po and help this girl that te
" was told ebout und ne could not find hexr., That's not
2 surprisiug,. wnen bernice Kowero went back with one of
13 the two lisderwen tie Lirst tiwe they drove past her
. T about . guarter of 4 mile. They had to stop and turn
= around and he drove oif. e told Rodney Smoger about
1 Widl u¢ add leartued,  They knccked off work, headed back
v cowards towu, snd, of course, you heard, they came to
18 Lie barricaue and Kebert wias asked Lor his footprint and
. b he cave a foutprint, asked for his identification and he
20 Ldave hig ldenticicatios, asked about che color of his truck,
a and he said yes and described ie. hen he left the road-
z block aiiw went back out to the job site., Sowewhat later
# on Luera o Chie way o town a marked police car came ouc,
o lights CDlasning, two Jeputies armed junped out of the car,
i headeu towara Robert, weapons drawn, pointed at him and
" i he said, "I didn'tc Jdo ic."™
27
Ladies and gentleren, inspite of the feet
“ f that ne wuid wot rewenber the events of that evening,
« what was poinp on told him, as chey would have told any
0 ol us in taat situation, that he was suspected of that
o criice, what a horrifyin, situation te be in, accusazd ci
2 a4 criwe aud ue Jdidn't nave acdess to tne meamory that he
=1204-
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1 had Jone it. wnat would anyone's mental state be like
2 as e was turown down in tie desert with the barrel af
3 a shotgun soume six iuches frow the back of his head?
4 1t's no wonder that ue loudly protested his innocence
5 and that he was erying.  Lr. Ricanak considered this
6 amuiesia, rouad it consistent witbh what we know about
7 gnniesia, eud it ls.
8 Is Laere any sipgnificance to the mamner
9 in which dauey was killea?  Oue of the most gignificant
10 thiugs about this case, the thing tnat makes 1t stand
Tt out L chink iu all oi cur minds, I submit to you, ladies
12 aha ,esileae, i3 that she was burned to death in responsae
13 to iir. Yhurra's uelusion chat he haa been instructed by
. 14 Satan to sacrifice ber. I he oad intended to kill aer

15 fur auy practical reason -- to cover up 4 rape, L0 avVenge
16 wn isauult -- he Lao tue means available.
17 vart of the evidence that you will have
18 is Che -uuioron boal wuas in the car. You have heard the

k 19 testimony of Lieutewant komero that it was loaded when he
20 found Lt and chere was acdnitiou in the vehicle, quite
2 4 bLit. e Jo not inow how much. We kuow a practlcal
22 reasonaple way to conmli a deliberate, premeditated kill-
23 iny, but ladics and pentlenen, people are sacrificed
2 wita oandyuns,. fnothis case, 1t required burning be-
25 cause that is what Robert was instructed to do by the
% voices that ne deverwined to be the voice of Satan.
a7 Hancy was sacrificed, iwnolated, in response to that in-
28 sane deiusion. Lt was pot murder. 1€ certainly was not
28 4 deliverate preaeuitated murder.
30 Out there on thal road on that night it
3 appears CheTe was not anybody there, but what could have
42 becn more calculated to attract attention than getting
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a fire? A swall aandpun would have been much less con-

splcuous. LI PRobert had been thinking deliberately and

with premeditacion, he would not have chosen to burm

Hancy Griffith to death. If he wanted to kill her Ffor any

reason we would nave used tne handpun that he had readily

avallable,

The bortow line in this case, ladies and

pentlenen, is that on September 28, 1379, through a course

of development, that we have cutlined to you through the

cvidence, tarough the testimony of tie witnesses, that

was sCtartued wirh a head injury that developed through

KoLert's propressive mal-adjustment to 1ife, as part ol

his developio; wixed orpanic personallty syndrome and In

waich alconol and draps from self-medicarion contributed

and Lo wnica tne depression caused by the loss of his

wile contributed, and on that evenlng Robert evolved --

4nd that is a term that bDr. Ricknak used =-- evolved an

insane gelusiondl system throuph witich he lost track with

gur ordinary reality to which he became convinced he was

peing, lustrucied o kill hauey by the voice of Satan, and

to whien L pecade coavincad tiat that was & proper and

ight course ol couduct, throupn waich he becaue delu-

sionally convinced rtoac if he followeua through the course

of condact, his wWite would ve returned to him,

I supmit to you, ladies and gentlemen,
Ladl taat ias beeu demeonatrated by the preponderance cf

Fue wvidence in tnis case and that is what happened our

there taart niynt. We Jo not have a ¢lear account of

Ciose events. A person in the ¢crip of an insane psyenotic

leental GhaCe is noL 1D a4 good position to relate and

observe and recollect the events of tnart evenitng. So,

I 10 Lol nave a nice pat toeory of wndt happened. But
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’ 1 the bottom line is that koebert was inaane,
4 That is why, ladies and pentlemen, I am
3 prepared ot this time ro renew the request that we made
4 to you two weehs apu, that you return Verdicts as to
5 Couant 1, hurder, Hdot Guilty by Reason of Insanity; to
5 Count 1I, sidnapping, dot Guilty; to Count III, Battery
7 with Incent bo Cownalt Sexual Assault, Not Guilty; and to
3 Count 1V, Seaual Assault, of Neot Guiluy,
3 SY Trilh COURT: We have again pone, ladies and
" wonrlouen, a pood wour, Tt is a pood time te take a
11 brear.
2 3¢ rescabor your adwolitiou. Do pot con-
13 versy won; yourselves or with anyoue clse on aany subject
W e conmecLee with the trial. Do not read, wateh, or listen
5 to any reporis ol or commwentary, iocluding without liwita-
16 tion Lie medla, newspaper, radio, and television, specifi-
v cally taose reperts divecteu ar persons in the trial or
18 the trial atselt. Lo not form or eapress any opinion on
" the case until ic is finally subalttea Lo you. -
2 Ladies and gentlenen, let's take another
21 ten or fifreen wiautes.
22
28 {vihereupan Court recessed at the hour of
B:i0 p.oin. in tihe above matter.)
24
2t
28
27
28
29
30
b}
32
-1407-
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21

22

23

24

{Whereupon CLourt reconvened at the hour of
0:00 p.u, in the above matter.)

sY THE COURT: tet the record reflect the con-
tinuation of cur case, the presence of the Defendant, his
counsel, the District Attorney, the presence of the
Jurors and che Alternate in the box.

During the recess we have been advised
chat Hrs. Wali is having a litcle trouble with the tempera-
rure in here. 1 am sure maybe others of youw are, tod.
1c's abour ¥3° or 96° in here and we just hope you can
hang in here awd hold on with us aud allow us to gel thesa
arguments Iinished, Lf anyone has auy serious problems,
particalarly tirs. Wall, please iuterrupt us and let us
hiow and we will stop and take some SOrt of a recess and
breai and cry to uelp you along with ic.

1F anyoune else huas any serious problem
witp tlraC, LE anyone else is feelinpg faint or woozy or
sick to their stowmach, please let us know. We will try
Lo tahe some sTeps Lu answer to Chem. 1 know that it is
yuastly and iwpossible, but it is the situation and we
have tu continde ana ;o along with ft.

SY JUROR NUMBER ONHE, MR. WRIGHT: Would it
watter il we and her change where she could get here at
the window? HMaybe it would be a little cooler.

Y Tnk COURT: Tnere is no reason at all if
she can pet cooler, 18 that alright, Mrs. Wall?

BY JUKOR NUMBEK LIGHT, MS. WALL: We can
try.

oY il COURT: There is & little bit of air
coting, in and it might be just a lirrle bit wore confort-
able.
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.i 1 For all of your benefit, Mrs. Wall has
1? 2 been ill and she is just doiny her best with her problems
3 and she 1s dolng real good.
4 We are ready to go forward then I yguess
5 witn the next argumeat for the defense.
6 Mr. Herriug?
7 BY Mk, QERRING: Yes, Your honor.
-}
2 CLOSING ARGUMENT
10

1 BY HMil. ubERKING:

12 Thaunk you, Your Honoer.

13 Ladies and pentlemen, let me remind you
14 who I am because I have not said a whole lot here, My

15 pame is Norm perring and I didu't have much to do with
C 16 your selection. In fact, I didn't have anything to do

17 with ywur selection. 1 never asked one of you a question,
18 1 never talkeu to you in the context of an attorney talk-
19 ing o a prospective Juror. All 1 know about you is N
20 whar I read on the paper from the selection process,

21 You know even less about me.

22 We have come to what I refer to now as

23 the home streteh, We are getting close, Mrs, Wall, and
24 the rest of you. Closing arguments are I think inappro-
26 priacely adued arguments becaugse 1 am not going to argue
26 with anybody. Tnis is mot a high scihool debate.

a7 Ade have had a lot of things going on in
8 . tils trial. It is a very odd trial for me to sit rhere
9y all this time and not say very wuch. So I tried to use
9 wy time as well as I could by watching. 1 took as many
M ] notes as probably anybody here. I watched you, I

42 watciued the wituesses. I watched the Clerk. I watched
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1 the Court Reporter quite a bir.
; 2 Ler me tell you about closing arguments.
30 Yoyl serra once said, "The opera ain't over until the
4 fat lady sinps.' Well, if you will, you camn call me the
5 fat lady because I an going to get to sing.
6 The prosecutor, in his clesing argument,
7 said that you really do not have a choice in this case.
8 It is overwheluing evidence and all these things are very
4 clear and you just do not have much cnoice. When you
10 go to tiat Juryrcom your uinds should be pretty well
" set right now, And you go to that Juryroom and you are
12 going to get all cthese sheets of paper, these are pro-
13 posea Verdicr forms {indicating). I don’t know how many
. 14 there are, I didn't bother to count them, It looks
15 like tuere's about twenty-five, The Judge says you have
o 18 a choice. iie gives you all of these things because he
" wanls you teo Laink about them because these are the
' 8 alteruatlves in this case. There is a choice, That is
9 what you have to do now. Probably the most drastic thing .
20 that any of you ever are poing to do in your livea, judg-

o
2!

ing your tellow man.

@2 I have been to Ely before a few times,

‘ hevetr for su prolonged a stay. 1 don't know much abcut
?di tly. wWoile I nave been here I have gone out, looxed

5 Around i town, and pone fishing cut at Cave Lake.

6 The other night, a week apo Monday night,
o it was a full moon here, a gorgecus night. T went out
28; and I walked tnrough the cemetary uere in Ely. Ir was

@ 4 mOVii, cxperlence for we, ana ir I wmove when I talk
30: tv yoa about it it's not an act because I am genuinely

concerned about sowe thinps. As a history buff I notliced
a4 loe of thinps, a lor of interesting things. There is
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1 still a wooden gravestone down there -- wooden and stand-
2 iny,. You cuuldn't read it but it's been there, Geod, I
3 dor't know how long. I watched and 1 locked at all the
4 prestipous ramil; plots, a lot of named were family.
5 There was something I found extremely interestinz after
& reauiny inscriptions and looking at all those mouuments,
7 there i8 a tot of children in tnat cemetary, and incrdi-
8 nate number, it seems llke infants, Teenagers, kids who
9 never pot to prow up before the Almighty called them.
10 Thal iwpressed me because it looks iike Wnite Pine County
" has been a pretty tough place for kids to grow up.
12 There 1s something else I have observed,
13 and you nmust nave, LOo, every afrernoon as we leave this

" 14 Courthouse, tne youth of this town. The open display
15 of alcholic beverapges, they're looking for somethiny to

. 16 do.
v All those klds in the cemetary there's
~i 8 nothing we can Jde to bring them back. Not a thing.
19 They're dead and gone. .
20 Christ once said, "Let the dead bury the
2 dead but let's be concernca with the living."
# We canuot bring Nancy back., We have to
23 decide about what to do about Rebert though. Vengance
2 has no place in this Courtroom.
2 Ladies and pentlemen, I ask you to
% rewember your roles as Jurors to decide this case based
a7 upon tne racts, the facts alone, not speculation, not
* we surmise or we submit or our best guess is. 1 was
2 trying to count the number of times the prosecutor said
30 that during nis closing arpument, "our best guess, we
3 submit, it's our estimate," I lose count. That's not
2 evidence. 1It's a story that the prosecuter has found
-1211-
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to be favorable to his position,

Try to put aside the overwhelming feeling
you pet abour tuis case, the gut feeling about the vio-
lence in this case. It is extremely difficulr for us
wortals. We are just human beings, We have got to feel
some kind of way. We feel outrapged. Tt's not unusual.
It's understandable. sut for justice to mean anything
ro us we have to decide the case based upon the facts.

Sir Thomas Moore wrote a lot of interest-
ing things to me. e wrote a poew back in the early

1590's called "“Come, Ye Disconsolatve," Ic sald this:

“Come, ye disconsolate, where'er
you laapulsh;

Come, at God's alter fervently
kneel;

dere bring your wounded hearts,
here tell your anguish --

Favih has no sorrow that Heaven

cannot heal,

Joy af the desolate, Light of
the straying,
tope, when all others die, fade-

less and pure,

Here speaks the Comforter, in
Cou's name saying,
'karth has no sorrow that Heaven

cannot cure,'

o, ask tne infidel what boon he

brings us,

-1212-
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‘ 1 What charm for aching hearts he
B 2 can reveal
3 Sweet as that heavenly promise
4 Hope sings us,
5 ‘zarth has no sorrow that God
6 cannot heal.""
7
8 I submit to you that now is the time to
9 put aside hatred and violence and deal with what we have
10 to deal with in this case.
11 This nas been a story about a life,
12 Robert Ybarra's life, a young boy normal in every respect
g -- healthy, happy, loved by his fawmily, friends, gets
-4 along well in school, and was dealt a cruel blow. Who
’ " is te say, you know, about fate? The Almighty? Mis-
6 fortune?
V7 The fall of 1962, Robert Ybarra, for all
m practical purposes, this ig the little boy that wase born
o 19 in 1953, he was killed then. We Liave somebody else now.
20 Nine years old. te couldn't understand, He couldn't do
21 things that he used to do. le couldn't go out and play.
27 He coulan't go with nis brothers to do the things that
23 they did. e didn’t enjoy 1ife like a kid le supposed
24 to enjoy life.
25 School? Well, we have heard a lot of
26 comments about repori cards. You will get to lock at
27 them. They are golng with you to the Juryroom. You
28 can make your own conclusions about wnat that means.
29 Jur there is soumething else, tco. What about the stories
30 about the kids as he grew up? What was achool? Retard.
3 Dope. Weirdo. Crazy. That's how he was addressed by
32 his friends and associates in school, and the headaches
-1213-
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cdie and went,

When the headaches came, what happened?
Robert was reduced to a little boy, crying, sobbing, say-
ing why can't somebody help me? I'm sick. I hurt, UNo-
body could stop it. He was throwing up because the pain
was o severe., Nausea. Vomiting. A lictle boy reduced
to a whimpering shell, sitting in the corner., Cold com-
presses, Lot conpresses. You heard Mr, Ybarra say it
seened like he was taking wedication ferever,

S0, what did he do? tHe went to his room
and shut the world out. Five yeurs of treatment, Five
years poing te doctors, the Permancute Kailser Medical
Group, and Dilantin, a number of otler medicationa, the
EEG exauinations, Dr. Chappel weationed the posaible
spinal tap, and he still couldn't do the school work,
Kids still called him weird, retard.

You heard ir. and Mrs, Ybarra when they
sald he'd comé home at nipht with his assignments and
ae'd sit in tae room or at che kitchen table where they
Jdid their howework and he'd just cry because he couldn't
Go it. wue tried. He was trying., But life had dealt
it that cruel blow chat he didn't understand yet, that
waybe his parents didn’t understand yet, and he couldn't
understand why his brain wouldu't work right, why he
couldn't chink, why he couldn't concentrate, why he got
in trouble ar school. A lot of kids picked on him., And
why couldn't he make those headaches go away? You heard
his brouthers testify about che eifecrs of those headaches.

Now, Dr. Gutride told us something, toco,
abour all cthose tests that he tuok over at Lakes (Cross-
ing Facility for the Mentally Disordered Offender. He

s4id rhat Robert did nis best, except on the MMPI, he

-l214-~
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1 rried. e d¢id as well as he could, He has a duil-normal

2 intelligence. And on the MMPI, do you remember what

3 pr. Gurride said? I feel comfortable in telling you that

4 the results, with all of these psychoses, indicared a cry

5 for help. Robert is crying for help.

6 Ropert wauced to be normal. He struggled

7 to be like nis brothers. Everybody told you about his

8 working. e continually worked and saved his money,

8 bougnt presents for his parents. You met the family in

10 the Courtroon. Pretty unstable family. They've been

" married twenly-eight and a half years. The father Las

12 been a4t the sawe job tost of tuose twenty-eight and a

13 half years. &ll of the brotners are currently employed

. 14 in respectable occupations., The type of fawmily that

¥ creates and penerates an antisocial personality.

e Sue Lim over here beaind me? I can hear

v hiw right now. e's a cortured puy, slumped there cry-
. 18 ing. I don'c eveu have to turn around to tell you what

19 he looks Like. ile's tortured by a number of things. .

2 de's tortured by his mental illness, tortured by the

2t facts of the case. You do not have to take my word for

= it. uow wany times has he tried to kill himself since

# he's beeu in jail? You will see the photographs, ‘ou

24 have alreauy seen Chieli once. A pretty serioug attemptl

2 on tne one Lime as indlcated by the police officer when

% we came into the cell and there was blood everywhers and

2 kobert was laying unconsciuus on the floor. He 1is

28 tortured. Life has dealt him a pretty cruel blow.

2 Well, Dr. terow end Dr. Molde say tnat

0 he is okay, nothinp 1s wrong with Lobert, no depresaion.

o We will discuss their opinion in just a minute.

32

kobert has been depressed, too. Everybody

«1215-
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in the world has been tryilng to get him te remember.
"What happeued, Roberc? Tell us what happened?' Every-
body is comvinced he has done such a horrible thing be-
cause he's a mean and cruel person. Satan was talkiag
to Kkobert. UWow, Dr. Molde and Dr, Gerow may not believe
that. Toe evidence is clear that Robert bellevec 1it.
Taere is a lot of things that could have

happened during the course of this trial. I could have
moved Lo exclude the family of the Griffich's because
they uay be potential witnesses, but I didn't do that
because numanity dictates that they come in here, sit
through this, aud learn what they can from thie experienca,
waybe better deal witn their. own grief and sorrow. Unlike
the prosecucor, who excluded the Ybarras after their
testimony, he kept them from coming back inte the Court-
room on the pretense that he was poing to call them again
43 4 Wituess --

BY MK, JOuNSTOR: We object to that, Your
Monor, #nd ask tiat the Jury be admonished,

BY THE COURT: Please ipgnore those rewarks.

We will go rorward.
LY MR, LERRING:

Tihere is sulke other coumments that are not
in tne record, however, concerning the reports. Barnie
Rowero's report, the rwenty-four pager, the one that was
the Chief Investigating Officer's Report, the prosecutor
dld not give those vo Dr. Chappel or Dr, Richnak -~

BY k. JOLNSTON: Objectiou, I belleve the
Leslinony was toat he did have tne Teports, Your Horor.

BY Tnl. COURT: Let the Jury make the deter-

-1216-
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mination based on their own recollection. This 1s argument.

Cont Linue, Mr, ilerring.

BY ME. HERRINC:

I hope you will look in your notes to deter-
mine whetuer lr. Chappel and br. Richnak had that report.
[ think, if you will recall, the first time we saw that
report was when sernie Rowero voolk the stand and we asked
nim, "Officer Rorwro, can we have & copy of that report
if you are going to use it to refresh your recollection?"
and that was the first time the delense saw that reporc,
The same thing with Cfficer Collins' report. Look into
your own notes, if you will.

I think you rewember brother Mark's testi-
wony, a oy who loves his brother. He cried, He was
upsel, emoLional, We weren't too sure we were going to
be able to pet hiu througn his cestimony. te told you
about the occasions 4l howe where Kobert was carrying on
conversations aud nobody was there, It's a pretty inti-
mate family, They've not shared their problems too much
with one another. ODr. Richnak expressed that to you when
he said thar he was surprised with the amount of closeness
between cheir fanily wenbers, that they didn't openly
discuss their problems, It is clear that Mark observed
his brother's couversations to some unknown person who
isn't there. Hallucinations? I don't know., We don't
itave auy tests for hallucinations., You cannot hook
electrodes up to his brain and put it down on paper.
Somewhere along tie line you have to have sowe falth in
vour fellow humans. Did these people lie to you {indicat-
ing)? Dbid the Ybarras come in and lie for their son?

-1z17-
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Tue brocners? There is a Jury Instruction on that that
tells you that you have to be the judge of the credibility
of cthe wituesses.

Mark also told you about his brother being
harrassed by scnoolmates and what a tough time he had in
school living witia his brother's reputatlion as a retard.
1t only nakes sense that Robert wouldn'ct tell anybody about
these voices, Way would a BuY whe already has enough pro-
blems with the oneadaches, the innumerable doctors, the
sedicacion, Che retard reputation, why would he tell some-
bedy, "1 near voices!? Lt only makes sense that he would
keep thar tu hinsell.

tiow, the prosecutor says there was no
voices on Septewber tne 29tn, no hallucinations, no delu-
sions. satan never spoke to Robert. You know, Satan
doesn't speak to people, He doesn't ever come out of his
hole in the ground, or wherever he may be, and speak to
people and tewpt thew. He never does that. He ia never
quite s0 obvious as that, is he? We are tricking you.

We are puttblng you on.

Kobert is like those guys in the Rosenhan
Stuwy. Do you rewember bLr. Chappel talking about the
Rosenhan Scudy, all rhose sane people who made up stories
wiho were adiditred into meuntal iuscictutions? Robert is
like rhwse ;uys, eacepl tney were all college faculty
meuwbers, college students, high L.Q. What's Robert?
Dull-normal. HRetard. He's like those people in the
Rosenhan case; kobert who cannot do his school work be-
cause ne cannot concentrate, Robert who got his school
diplowa trui 4 continuation scheol by going to special
classes where tnhey passed you no matter what.

Look at his last semester in that real

-1218~
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school arfter he went back from Yolo County hilgh School
when i weut back te James Marshall High School. James
Marshall is a real schoel. It's not a continuation
scnool. all F's and b's. Robert couldn't do the work.
He tried cthoagh.

"rhere were no voices of Sacan,” a
faziliar poet, nans Carvel in his poem about Mathew doyer
once said, MOh, for when the devil does appear, for name
him atu he's always near,”

liow, the Son of God dealt with devils,
but that is in scriptural passages and that happened a
long time ago awd nobody -- Dr. Meolae didn't see it.

So it must not have happened it, Remember him saying
if 1 have never heard of it before or I naven't seen it
wyself, I don't velieve ir. Well, I don't know. Scme
of the guys thart tell us about that were the Apostles.
They take a look at that. They take a look at Mark in

the New lestawent, Chapter 3, Verse 1 through 13:

"y AND they came over unte
tne otiwy side of Lue sea, into
the country of the Cerasenes,

"2 And when he was come out
of the boat, immediarely there
met him out of the tombs a man
with an unclean spiric,” I doen't
know wnat an unclean spiric is.
Is thatr a dJdevil, a demon?

"y Wihe had his awelling
amony the tombs; and no man could
bind him, no, not with chains;

"4 TFor he had been aften

-1z21y-
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bound with fetters and chains,

and tie chains had been plucked
asunder by him, and the fetters
broken in pieces; neither could

aay wan tawe him.

v, And always, night and
day, he was in the mwountalns,
and in the tombs, crying, and
cutting himself with stones.

g dut when he saw Jesus
afar off, e ran and worshipped
him,

w7  And cried with a loud
voice, and said, What have 1 to
do witu thee, Jesus, thou Son
of Lhe bosL unign Gud? 1 adjure
thee by God, that thou rorment

ue net,

"4  For he said unte him,
Come out of the man, rhou unclean
spiric.

"y and he asked nim, What
is they name? Aud he answered,
saying, My nape is Lepion; for
we ALE WALLY .

"1y And ne besought him
much taal he would not send then:
away out of the country.

"31 dow there was there
unto the mountalns a4 great herd
of swine, feeding.

"1z And all of the demons

-L22d=
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besoupht him, saying, Send us 1into
Lie swine, Chat we may enter into
them.

13, And fortuwith Jesus
pave them leave. And the unclean
spirits went out, and entered
inte the swine; aud the herd ran
violently Jown a steep place into
the sea and they were choked in

the sea."

Tt wmust be a lie. It canmot be true.

There are several episodes like thia.

In Hark, the First Chapter, Verse 21 to

"1 And they went into Caper-
naua; ana straightway on the sabbath
day he entered into rhe synagogue,
and taupht,

“,; anu they were astonished
at nis doctrine; for he taught them
as one that had authority, and not
as the scribes.

"5  And there was in their
snyapogue o mas with an unclean
spirit; and he cried out,

“24  saying, Let us alone!
Jnat have we to do with thee, thou
Jesus of Nazareth? Arc thou come
to destroy us? I knuw thee, who
thou art, the tioly One of God.

-1221-
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"33  And Jesus rebuked him,
saying, Hold thy peace, and come
out of him.

"26  And when the unclean
spirit had torn him, and cried
with a loud voice, he came out

of him."

It's easy to be a nonbeliever, It doea mnot
cake much. All you adve to do is say I don't belleve that.
1 didu't see it, I wasn't there. I never heard of that
before. 1t's casy to be a nonbeliever.

1n James, the Book of James, Jesus cold him
that rhere is but one God and the deaons know him and they
trewble.

Look at this letter over unere (indicating).
The Delfendaut's rxhiibiv R is a licvcle package up here, it's
what loows like a sugar packape. That was the pills that

Robert sent Co nis atcorney wherein gaying:

"They all nate me and want
we dead. They talk about me and
laugh at ne. dot once has any-
one nere saild anything good aboutr
me or to me. They tell each other
what to say and are taking bets
as to how long it will take the
Jury to convict me. Satan says
if T don't kill myself he will
scart killing my fanily, and my
srandma will be first. Another

voice tells me doun't eat because

of 454
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‘
1 the people here are polsoning me.
}, o They want ume to suffer as long
3 as possible, That voice says
. 4 ali the pain I have is from the
5 poison in we, When 1 sit dowm
6 to euat rthey start screaming fn-
7 side wy head and it's given me
8 a headache and I want to bang
9 my head ajalnst the wall and
10 screat untll they stop. 1 fore-
1 ed ayself to eat today and now
12 b owvie the runs. T stay to
14 the cell with the door closed
. 14 and tall to no one."
14
16 bBoes that rewind you of a little boy that
17 poes into his room and shuts the world out?
‘ 18
19 "] see uwe in prison and
20 setting attacked. Then I see
21 e in the pas chamber and my
22 screams wake me. Then Bernie
23 anc the Sheriff come in and
24 Leat me up and say they won't
25, stop uatil I say I killed her,
2 Then tney will leave me alone."
27
28 AL tais time he didn’t remember.
29
10 "Nobody cares aboub me,
a1 Tuey all want me dead, Satan
42 says the pills they give me are
-1223-
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; poisou. So 1 am sending them
o to you to unave thew checked,"
3
¢ ile sent them to als attorney so he can
5 have chew analyzed in the lab. Would a guy who does not
6 believe they are poison send them off or flush the pills
7 away because ne doesn't eat thew because they are polson,
8 or would & puy who believes they are poison send them
g and say please have them checked? I know they're killing
10 Ioé .
1
17 "Satan tells me to kill my-
1 self so they can’'t kill me in the
14 pas chamber. Sometimes 1 aw in
“»
15 a meadow with ail the animals
16 around e and peace and quiet. I
' 17 ¢0 ro thew because they are my only
18 friends and will protect me from
19 everyone, We eat nuts and berries N
20 anu nave fun and there are no
21 people around, wnen there are
22 the bears apd cats chase them
23 away. They Jncerstand that be-
24 fore I had to shoot gome of
25 their friends, the Jdeer, for
26 food., But they show me otiher
27 kinds of food to eac."
28
40 This is not delusional thinking. This is
0 perfectly correct thinking, according te Dr. Molde and
ey Dr. Gerow.
12 "Satan rfells e not to tell
~1224~
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anyone because ne will wake them
not believe me and he don't want
thew to know that 1 know chey are
trying te polscn me, I can't tell
Mesuire because he will tell them
I Lnow what they are doing, Satan
says HMeGuire is secretly working
with these people and I can't real-
ly trust him or anyone, only uy
friends the animals. Satan now
says I can maybe rrust you but no
one else, I can't talk to Rever-
and uall because he is working
with God. 1 pray and talk to God
but lie don't answer me, Satan
says that's because God don't
want me ne wore. I hate Satan
but I'w afraid of him. 1 see
people arcund we all the rime
and they are waitiug for me to
xill myself and jolo them. But

I want to be free and be with my
family and my animal friends.

Bur i¥ I kill wysell now Satan
will leave my family alone., I
don't want any of them to die.

I will die first but not in the
nas cnamber, The people here
ask me why I don't eat bur 1 say
1'm uot hunpry because I don't
want them to know that I know

they are polsoniny ue. I don't

-l245-
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care what any of these people here

¢ do to me. L will not say I killed

that pirl because I never did any-

4 thing to her. 1 asked Satan if I

5 did and he says ne. e is making

il these people believe I did because

7 I been with God too leng. As soon
8 as 1 du what he wants all this will
9 stop, and toat's wnat 1 want 18 for
10 411 this to stop. I found a piece
[N of & racor blade and 1'w going to

12 ase ic."”

Do you remember Che officers saying they

* never Souad any weapous in Chat cell, anything to imflict

injury on aiwsell after the searcii, nothing about plastic

|
16 |
. ; forks anu lknives?
# |
15 | "So you or no one will or can
2¢ stop me. Sceve told me ro rie a ’
21 wnot in the rope and hang on but
2z 1'm tired of hanging on and I don't
PRI have any more strenpth, I'm not
24 ; soing to hang on just so these
L people can put e in the sas chamber,
ms} {f I nave to die tor something 1
27 Lever Jid it will be my way I die,
24 1 won't let them polson me and I
29 won't eat or drink anything these
30 people give me.”
31
90 Bo you remember Dr. Wicrmak testifying

~12206-
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;'7 2 about thar? Robert would ;o down in the cafeterla line
fh” 3 over ar Lakes Crussing but he wouldn't take food that
. 4 they pave to niu. e always took somebody else's at
5 random. That's okay. Dr. tolde and Dr. Gerow said it
6 was okay. Nething to thar,
-
a "S$o now at least I won't
9 have to suffer on earth and no
10 one will kill ne. Now my family
1 won't have ro suffer because of
12 me any nore, 1f they keep be-
13 lieving in God T will never see
14 thew where L'ui going. ALl I
' 15 believe is the only way I will
16 be free is to kill myself, 1
17 will only be safe when I am with
) 18 my aniwal friends. 1 won't be
e 19 free and safe ever agalu now.
20 All of this is like entering a
21 storm. ne rain and wind,
22 rhunder and lightening are all
23 a different scare. The rain is
24 accused of something you never
25 did. The lightening shows you
26 jail, prison, the gas chamber.
27 the thunder is when it's all
28 over., The wind is freedon,
29 prison, dcath. KEach one hear-
30 ing one kind of scare on the
)| other until it's over and what
32 you once were is pone, washed
away in thne rury. That is the
~1227-
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:i 1 ene, wnatever is left, Robert
!?’ 2 Yburra.'
3
4 Sowething is bothering me since the prosecu-~
5 tor taiked about it a4 while age. Do you remember the hor-
s rible beating rhat Jduney Grifrith took? Her “lifeless
7 pody" Lruised aud battered lying in the wash, bloody from
8 her wmouth, and there's not a cottoapiciking person in here
q that teostifled wvoat [inding a spot of blood. At this
10 orrilbile scene where she was burned up, where she was
11 beaten, bruised, anu battered, there wasn't a thread of
12 sedt Loiind v ais bouts from all those kicks that he
i1 wercitessly ,ave € aer as she lay helpless on the ground,
”]4 Sne must Lave beel injured in sowe kind of way, Where is
15 ic? Iu the proseccior's mind because it's a story he told
16 yuu.
17 "Oul tae window." 'What happened to vou,
L 13 Haney?™  "Out the window." From that gap we all of a sud«
19 gun have a story of aer crawling throupgh the truck through ’
20 tiae bed and crawling out the back window of the truck.
21 vie have nevel had any testleony about the dimensions of
o the bace winuow 0f Tae Cruch. We have never had any testi-
23 mwony aboul wnether Lae back window of the truck even
24 opens in Lac iaside, lMest of you have seen those small --
25 E ang use your couaon sciuse, your experience in life --
26 taose swall camper-type trucks don't open in the ituaside.
./ 27 They ouly uvpen on the ovutside with the handie, That is
28 the prosccuacor's version; nowever, that is what he wants
20 you o belleve.
30 How, revenber how kKobert remembered this
31 story? lie had gone throu;in Lakes Crossing and had a signi-
32 ficant awounc of treatwent, was on the largest dose of
-lizs-






