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L
L Lithiue it either ur, Cnappel or Dr, Richnak had ever
2 adieinistered or heard of, three thousand milligrams a
3 day, Luual sturr becomes toxic unless you have a metabclic
4 geed for it in your body. That's what they told you.
3 Foople who are not suffering from mental illnesses cannot
€ tolerste hige dosages of Lichiwa. Tt kills them. They're
i dead. ae’s still taxing it.
¥ dow, LoLert told us that the devil promised
kd him tiat Ly he would sacrifice somebody to him he would
16 LeE nis wite back, Gow, all the cestimony given by family
o pembers, by the doctors who have done aistory work on him,
1z indicates that's probably the most happy time in his life
'13 wad wooll e nol marricd. e loves his wife or loved hex
1< a  redt weal., It was the wost lwportant thing in his life
1% because it alwost made hin normal, He almost reached that
16 z level where he could be accepted. he's almost a normal
i persou becadsc he's por a wife and she's pregnant and
18 she's poiny Lo nave @ haby, e Ls poing to have a fandly, X
19 fe is norwal Co do those taings and he hasn't been nermal
20 before. lo one nas ever treated him normally. Sacrifice
21 Lhat pirl and I will pet your wife back for you. Mot be-
2z cause ne's inherewtly mean, premeditated it over a period
13 of rine, or wanted to kill her for soue uninjustice that
24 streamed up sonewaers, because he was crazy.
25 pr. Chappel said he's crazy when he's in
26 that psychotic condition, Dr. Richnak says he's crazy
27 when Le is 1w that cordition, that psychosis, leaving in
28 that delusion, But the progecutor says, no, no. Those
20 devils dicen't communicate with Robert. They didn’t tell
30 him that stufi. Satan oidn't uaike any proalses. e cannot
31 belicve that because it's unrealistic,
3z Let me recad you souetaing else on the ’
-1229-
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1‘:
; . 1 scriptures. L'w reading from Matrhew, the Fourth Chapter,
2 First Verse:
3
4 "1 Theu was Jesus led up
5 by the Spirit into the wilder-
5 ness to be tested by the devil,
7 ")  and wonen he had fasted
8 40 duys and 40 nights, he was
3 afterward ahungered.
10 "3 And when the tempter
1 came to him, he said, If thou
12 Le the Son of God, cowmnand that
13 these stones be made bread.
"14 ", put ne answered and
15 said, It is written, Man shall
16 not live by bread alome, but
\ 17 by every word tilat proceedeth
: 18 out of the mouth of God.
19 "5  Then the devil taketh ’
20 aim up iute tue holy city, and
21 setteth him on a piunacle of
22 the temple,
3 "y And saith unto bhim, If
24 chou be the Son of God, cast
a5 thyselt down; for it is written,
26 e shall yive his anpels charge
27 concerning thee, and in their
28 nands they shall bear thee up,
29 lest at any time thou dash thy
40 foot against a stone.
31 "7 Jesus saild unto him,
42 it is written dpain, Thou shalc
-1230~
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: 1 not put the Lord, thy God to the
: 2 test.
3 "y Agaln, the devil caketh
4 niw up into an exceedingly high
5 wountain, and showeth him all
6 the kingdowms oi the world, ..
7
8 hat was Robin to kobert? tverything in
0 the workd to hin, Sie meant everything in the world to
fiim.  Jis wile did.
10
11 My  And saith unto him, All
12 chese things wiil 1 give thee,
13 if thou wilt tall wdown and wor- i
14 ship we.”
i5
16 T will give you everything. boes t.hat ‘
' 17 sound fawmiliar?
18
19 01y Then saitn Jesus unto
20 hiwm, Bupone, bSatan; for it is
21 1 written, Thou shalt worship the
22 Lora, Thy God, and Lim only
23 shalt thou serve.
24 411 Then the devil leaveth
2% nim ..."
26
27 Tpat has got to be & fake story. You
a8 Kow, there caluol Le mucii trutn to thdt stuff, ‘the
20 | devil doesn't tempt people, does he?
30 dow, Lr. terow, I told you 1 would talk
14 Lo you about bl how many times did ae see Robert? He
372 gaw him actnelly cwice and atCenpred LO see him a couple
-1731-
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of other times, and he just kind of yave up. Twe hours.

Who is the only guy that talked to Dr.
Gerow before Dr. Gerow sav Hobert? Rewmember the prosecutor?
And wilat did L1, Gerow say that the prosecutor told him?
lie told him about the facts of tie case and how the little
irl got killew. All this norrible stuff. 7Then Dr.

Gerow admitred one faing. e said:

1 am aware of certain studies
aud exawiner bias.

pr. Gerow, who did you talk
tu ailer taat?

Nobody.

Did you cver talk to his wother
to sve if rtuere were any symptowms
of mental iilness in his youth?

o,

iils rather?

WO .

Itis brothers?

Ho.

ilis 2uployers?

Q.

pid you look at nis medical
records when he was a4 youth before
you made your diapnosis -- excuse
Le. Dr. Gerow rold us he did not

wmalie o diagnosis, didn't ne?

What is the vasiest way not te be confronted
with @ dJiw;nosis? von't mahe one, that way you cannot be

questioavu about you nave to say. Dr. Gerow and Dr. Molde

-1232-
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1 are natehelLmen. Everybody knew wial Liiey were going to 8ay
2 belore Robert went to see Lnew.
3. br. Molue spent a halt an hour te decermine
4 wielLher e was competent ro stand trial -- ahalf an hour--
5 and ne's okay o stand trial, in perfectly pood shape.
6 br. Gerow said the first time around in
7 Becewber, 1979, he's okay. Sent nia off, He's a good
8 boy. ue'li be just fine,
g br. Chappel, nowever, said he's got some
10 sericus prublems, but he uay be able to uwake 1t, What
I diu Dr. Ciappel do?  Whnat does vr. Chappel have to gain
12 out 0f tnis case? 1 usk you that. What does he have to
13 pain? e is a University Professor, He gets no fee
"|4 for cowing, out here, absolutely nothing monetary for
15 1 testibying in Ely. What has he got to pain except his
16 proiessional repuctation, his personal pride in doing the
' 17 work ana doing tne job right. B30 wiien the evidence came
18 & to br.Ciaappel tnat fwobert's condltlon was Jeteriorating
19 g Ge said Unis puy teweds treatuent.
o NOow, You have some lustructlons up there
1 onn the prepoluderance of the evidence., You have some
22 Iastructions on reasvnable doubt. e take the scales of
23 f Jusclce and Lag proseculor sdys that the evidence is
24 i overwheluing that kobert was sane. Well, we have Richnak,
s Chappel, and we aave some other yuys, too. Do you re-
6 wember tue docror testifying about br. Ira Pauly, the
a7 Chairuan of the Department of Peychiacry, one of Or.
78 rolue's former professors, he said kolberr is seriousaly
29 i11. ‘that's Dr. Pauly. e talked with a dozen doctors.
30 Dr. kicn says he nas sone organic brain syadrowe. Dr.
3] 0'Gorwan, incowpetent to stand trial, seriovusly ill,
52 posaible orpanic brain syndroue. pr. Weyl, he caue in
-1233-
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1 and restified and told you about the Luria test and there's
i some oriers and I can't remember thelr names. Maybe my
E3 mind is goinp after all of tnis trial. Let me have a
4 second and consult my uotes.
5 ni The COURT: Yoa cercainly way.
G
(Jiercupon a brief reeess was had in the
7 proceadings.)
&
9
10 BY MR, JdBRRLIGC:
11
A br. :leal, 1 knew there was another one in
I : there, says thah Hobert is seriously ill,
14 UJnat do we have over here? Molde, Gerow,
15 : Gurride, and 1 don't know wiere to put Cutride, maybe he
16 belongs souewiere Lu nere becduse remenber what he said
' 17 apout belny'wacked >uL of his miud," so that kind of goes
o 18 over here, ang the other stuff that he said -- I'm not a
19 wedical ductor and 1 don’t deal with diagnoses. 1 didn't
20 wake a diapnosis in this case. 1 didn't make a diagnosis
21 of antisocial personality. That was not Ty diagnosig.
2z 1 am not o iwdical doctor. 1 don't deal in the past, 1
23 deal in the preseat behavioral patterns, what I see today.
24 Ukay. That's what we nhave -~ overwhelm-
25 iny, evidence that he is insaae, that he was never suffer-
20 ing Crow uny major illness. Whoa-a. That went right by
2 e because olo nr. Gerow and Dr. Molde say that there is
28 no wmenial illness, Lhere is no voices, there is no head-
29 aches, there is a0 nead injury, there is no symwptoms, and
30 rhere 1§ no history because tney speit a lot of time on
3 this case. You know, horh ol those pays dre in private
EW practice, unlike Dr. itlehnai who doesn't earn a nickel
-1239-
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i 1 ! coming out here to ceatifly; and Dr. Chappel doesn't earn
s 2 4 nichel cowing out here to testify. Buch of those guys
4 are golng to be pald pretty handscwely for their testimony.
4 Lemenber old Dr. Cerow:
3
6 Br. Cerow, Jid you consult
7 tnis (indicating), this is the
g ! standard reference inthe field
o % of psychiatry, isu't ie?
T Yes. 1 lLave a set of those
11 ig wy vifice.
12 9id you consult with that
1% rool waen yeu made your findings
-]4 in this case?
15 | Ho.
16 | well, now, Do. Gerow, how
, 17 abpout this one here (indicating)?
1% Do you recogulze this book?
19 Yes. )
20 | This is the standard refer-
2 ! cace work in the Liesd of psychia- !
22 } vry, isn't it, br. Cerow?
73 Yes.
24 Did you consult wich this one
25 when you were making your findings
26 in this case?
' 27
28 Do you remewhber wial he said? He Jidn't
29 simply say no. He sald:
30
31 Wnat for? I yot everything up
32 here. I dun't have to research this
~1240-
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1 casc., That is a waste of time.

2

3 tdow, br, Chappel, he is an honest guy. He

4 says uverybody should be respoasible for thelr acts. That

5 is his philesopnicai pbelief about crime and its occurrences,
6 cxcuses tor crime, ue did oot eone here to tell you that

7 I waut you to excuse Kobert because Le was crazy., He

8 didn't tell you taat, but ne dia tell you that according

9 to what tue law is, dccording to the Mciaughton Rule, that
10 koberr was probably insane on that uight, That is not

11 what he wantea to have to tell you, but according to his

2 professivual juupuent that is what he felt like he had to
13 tell you,

i ” 14 Jow, the prosecutor misconstrued the
15 statistics u litvle bit concerning br. Chappel's tes:-iwony.
16 Hle says he's testified sixteen Limes and every time Je
. 17 said rhat thne puy was puts, UHow, seventeen times,
. 18 Rewenber Dr. Chappoel said e tade a Lundred and elght

16 evaluaCions and tever nas been called to restify when he .
20 said Cthe ,uy was okay, but he's only been called to testify
2] when Loe juy was nuts.  They just do not call when he says
22 Cnat other sctulz, taat he Ls okay.

23 Low, uu you rewcudber the honesty of Dr.
24 Caappel sayiag, yes, L coamed iy opinton, I did more

2% work on tihis case, L looked at it wore closely., My firsc
26 evaluativn was uot what 1 would like ro say now, because
2% he worhked o it ana because he lLds 2 professional feeling
28 for nimseli.
29 Well, we have nad a particularly emorional
30 eaperivncu cwre tual we fave shared during the last few
31 Weeks daod, in Lseb, since #arean ot 14YoU. 1 have not bheer:
37 Gere all ol that tiuwe, I cdwe aere LO weigh the future
-1241-
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: 1 of one wdu
. 2 ! Ag the time comes cluser, as we get right
3 é down ou Chalb home stretci, your job becouwes extrenely
4 rraumatic for you. Each of you aust make up your own mind.
5 You hust discuss thls cane, argueé if you will, agree, dis-
& apree. Your jub is ro velgh hecause jou are DOW solng to
7 be che judpes in this casc.
g Sreve already said it for me. I subzit to
9 you thar in Chis vdsce you _anuot, frow the evidence, con-
10 clude thaat Robert was saunc.
1t 1 subwit to you that the two possible
12 } Verdicts for you to decioc upon i this case, and I zm
13 | pricarily conceraiug myseif with the Firsc Degree Murder
" 14 Charpe, were dot sulliy by heusoun of Insanity and Second
15 Pepree Murder. With respect Lo the first oune, 1 belleve
16 we satisiied you by 3 preponderaace ol the evidence that
: 17 Koburt does suffex fron a severs weatul disorder, A boy
'8 5 who's Croubled by Livit, torturcd, if you will, because a
19 prepotterance of Cuc evidence is sinply if there is a :
2 thousand pounds ok both s1des of Uthe scale and the
T} 3 feather rests on ovue, that preponderites.
22 dith respect to the Sccond Degree, you
ik} : have a cuoice of determining wheticr Robery, in his con-
4 ditien, tvakiup the Jdrugs and taking the alcoholic
s | beverages, bhecause of tlie reasons stated, to his parents
16 and otner folks, because Lt was Lae only thing that
"7 would nelp nim with nis headaches, if it kept him from
" beiny able to judpe his acl as bLeiup able to perform
) that specific inteny that is reguired for those acte.
50 sow, Cie prosccutor sald voluntary intoxi-
41 cation is uot a delense. T belicve LT you will read
42 there are a nuaber of Iustructions that say inroxication
-1242-
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. 1 cuan fusk a persoa's emotions, feelings, judgments, to '
K 2 such an extent that he is incapable of forming the specific
3 intent necessary for a convietion, Those are the two real
4 questions En this case.
‘ 5 Saw Walter Foss, one of my favorite poets,
] 6 and you probably have heard this one before, wrote a poea f
1 a long time ago called "The house by the Side of the Rhowd.™ i

N And it reads as follows:

% v e

®Thera are hermit souls that 1ive
uithdrava P
r‘in the place of their selffcoatent;
There are souls like stars,. that ’
dwell apart,
In a fellowless firmament;
There are pionee: souls that blazas:
their paths
Where highways never ran -=
~ But let me lLVe by thg side of ‘the

road

And be a friend to man.

“Let me live in-a hpuse by the side

of the road
Where the race of men go by -
The men who are good and the_mbnﬁ
T who are bad, - .
As good and as bad as I,
1 would not sit in the scorner'a
‘ seat i - f
Ox hurl the cynic's ban --

Let me live in a house by the aide

-1243-
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1 of the road
) 2 And be a frieud to wan.
. 3
4 "] gee frow wy house by che slde
5 of tue road,
5 vy the side of the highway of
7 life,
3 The men who press with the ardor
g ot hope,
10 The wen whu are faint with the
il strile,
' 12 sat [ turn uot away from their
13 silles nor taeir tears,
" 14 soth parts of an infinite plan --
I Let we live in a houese by the
f Y side of tue road
: 17 And e i friend Lo luail.
18
19 "1 jnow there are brovk-gladdened '
20 weddows anead,
21 Al BMouncains of wearisome heipht;
22 That the road passes on through
23 clie loup allerncon
24 And stretenes away to the night,
5 |
26 | Ane still T rejoice when the
27 travelers rejolce,
28 And weep Witn the sCraugers thart
a9 noa,
30 aor Live in ay nouse by the side
11 ; ui tue road
2 } Like a man who Jdwells alone.
‘ -1244-
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3 “Let we live in wmy house by the
2 side of the road
3 wiere the race of men yo by --
1 They are sood, they are bad,
5 they are weak, they are
5 StIONE,
7 dlse, toolish -- so am 1,
2 Then why should I sit in the
T scoruer's seat
10 Or hurl the cyudce’s ban?
11 Let me live in my nouse by the
1 side of the road
13 Aud be a friend to man."
"1 :
15 i Ladics and gentlemen, we have been down a
16 J lor of roads. de nave beeu vown the streets of Sacramento
\ % : during lkobert's youtin. wWe aave gone down the strewvts of
o T Ely in Seprember ol 1979, We nave poae down the highway
19 to Keno to the State Heacal Institution. We have seen
20 the road where a youup pirt poes and gets in a vehicle
29 witin a wan ghe has aever secn before, Je have gone out
29 ! oa JU-ile Road. We have seen the injuries to Nancy
23 Grirfitcn.
24 The prosecurox wants you to be a cynie,
25 i to hurl the scorner's ban, not to believe the torcured
26 ; youtn of this boy, tne rortured adult that we have here
27 ; in this Codrcroow. e wants you to believe that it was
28 an intellipent decision that a cowpetent individual made
20 in buraing tNancy Crirfricth to deatn.
10 wow many of you saw the wovie The Vxorcistc?
3] Some of you, [i you were like me you were scared out of
32 | your wits by Laat wovie. Jiy?  Deep within the soul of
} BN A
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11
12
13

14

16
17
18
14

20

29
30
31

31

all of us tae uevil is there sowewhere because there 1s

Lood and bad in all of us. we are fearful.

God bless you in all of your deliberations.

Y inll COLRT: de nave pone an hour aad 1 think

it iu Like we 100k Ourl break. This would be a good time

co let everyoue cool off litrle Lit more and let the
roor cool down a litcle bit.

feaenber your admonilion, Do not converse

anony, yourselves ot with anyone else on any subject con-

nected with ihe case. Do not read, watch, or listen to

any reporl ol or comnmentary, including without limitation

clhie wedia, Tauio, newspaper, and T,V., should there be

sueh covera,e, particularly coverage of individuals in

tile case itself. And finally do not form or eXpress any

opinicn o duy subject conunected with the case uncil it

is finally subuitCed LO yOUu, wiicu will not be too far
froi Cie Lurare 1o,

will rake ren minutes, please,

Jde
T .
tadies and ,entlewen,

(viereapon Court recessed in the above

Matler at the hour of 7:ud P

-12ht-
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, 1 (#hercupon Court reconvened at che hour of
7:40 p.n. 1o the above mattar.)
2
]
q SY 7Tilk COURT: Let tne record reflect the con-
5 tinuution of our case, Che preseace of the Defandant, his
6 counsel, toe District Attorueys, Che presence of the
1 Jurors and the Alternate in the box.
4 We are ready now for final argument from
g Hr. Jounstoa.
16 s MR, JOuhSTOI: Thank yeu, Your llouor.
11
17 FIHAL CLOSLNG ARGUMENT
12
. DY ME. JOhSTUN:
14
1% May it please the Court, Mr. HeGulre,
16 fwr. serring, k. Feirwan, and Ladics and Gentlemen:
N 17 We have had you here quite a while now
. 1% and 1 would lire tc close by conmenting, Lf I could, on
10 a few tnitgd thsat scew lmportant at this atage of tae
a0 Case.
21 one vf the things that was brought wp &
27 couple of tiwes by the defense ln their argunents and
2% ‘ throu,noul Loe case, and you heard it tlae and time again,
24 was 4 discussion about kxhibir 10-A, that's cthe right
a8 Loot. Tuere was a bivod sauple taken from it, scraped
2 off, tested, aud 1t siowed that the blood was definitely
27 wot that of the Defemdant but that Lfc was the blood or
28 i could have been the blood of rhe vicrim, Hancy Griffich.
20 Dr. fica soerper cawe in from the lab and put a chart on
30 ? tae board and showed what the percentage population was
31 CLhat woulu nave tuose particular characteristics in their
32 : bloou. aAuu as I rewvmber the statiscics, 1t was aslxteen
w1247~
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! 1 percent. A counl was taken in the Courtroom and 1 believe
. 2 of thirty-five people present we said five or six of those
3 people probably would have that kind of blood, assuming we
4 have a4 normal distribution of the population, Now, that ia
5 a fair comparison and I have no problem with 1t. But the
6 ! defense never did make another comparison, That is just
7 ? based on CLhe exact same percentage.
8 we talked a considerable amount about the
g poor befendant being in the dull-normal range on his 1.4Q,
10 gseore, and yet the psycnologists who restified as to the
1t work he did in testing the I.Q. stated that sixteen per-
12 cent of the population is dull-normal. B5So, if we take a
13 couni ia here today, oue out of every six or seven is dull-
" 14 wormal. wdow, I hope that is not all of us sltting at the
15 table nere, 1t way be. But dull-normal is not 8o bed.
16 Lool al the letter that was written and
17 read. I have never been able to write like this, talking
18 about tie storw, all of this is entering a storm and the
19 rain and wind and the thunder and lightening is all a dif-
- 20 ferent scare. There's puncutation there. There's periods
21 there.
22
23 "Ihe rain is being accused of
24 something you never did., The ligh-
25 tening shows you jail, prison, a
26 sas chamber, The thunder is when
27 it's all over. The wind is freecom,
23 prison, death."
pel
K That is very poetic, as well as belng wel .-
3t written. There is periods and commas.
32 pull-normal, ladies and gentlemen, is not
<12.3- '




Case 3:OO—CV—00233—§5MN—VPC Document 123-2777443 Filed 06/23/05 Page 429 of 454
- ; ) .
!

1 so unusual. It's not retard., If a person who has dull-
2 normal gets catepgorized as retard by his friends, that
3 ig not the same as being retard in terms of actuwal classi-
4 fication on an intelligence test. It is just not the
5 saule .
6 3peaking of letters, 1 thought it would

. 1 j, be -- well, you kunow, there were two letters introduced
8 in this case. ‘fne octher one is State's kxhibit 47, 1
9 thougpht maybe we ougint to pull that out, too, and take
10 a Louk at it. You wiil remember tiis is the one from
11 the time of suicide. We talk a lot about state of mind
12 and [ think it relates an interesting question, In here
3 it talks a lot about -- well, listen to this paragraph:

’ 14

5 "I cannot take being locked
16 up and going to prison for this

. 7 terrible crime I never dig!"
] .

Then we will skip a paragraph and cone -
@ 1 te this paragraph:
20
71 "1 have not struggled all my
a2 life to pet ahead und what I want-
<3 ed,"” and then there is a brackec,
4 “a wife and a baby, a pood job and
25 preat fature," the bracket is clos-
=6 ed, "just to come to this town to
<7 kill some fat, uply mirlll" and
28 that is ali underlined.
29
10 iiis feelings about Hancy Griffith this
13 day when .ae was allepedly trying to commit sulcide are
12 coasistent with nhis feclings voward her the night he
~1249-




Case 3:00-cv-00233-GMN-VPC Document 123-2777443 Filed 06/23/05 Page 430 df 454
1 Lilled ner. Tnere's no conpassion there, That's sad.
2 That's really sad.
3 There has been a lot of talk about the
4 DSHM IL1 aud the iuwpurtance of these great psychological
5 and psychiatric checks, whea they should be used and
6 when they shouldn®t be used. T would submit to you that
1 the facts that you find sowething in one of these texts
8 Joes uot really wake it very muci. You know, in the
9 pSm 111, tiwe viapguestic and Statistical Manual of Dis-
10 urders, du you know anybody that stuttered? Mental
11 illness. 1It's listed in the book. Do any of you have
12 youuy, children or nhave you raised young children? Do
13 you know if a e¢hild between the age of twelve months
N 14 and eweuly-four wonths picks up Jdirt and eats it, that's
15 called pica. [t's a mental illness and you'll find it
16 in here. Just beceuse it is in here does uot make ic
, 17 Lospel.
por 18 br. Gutride's characcterization was preob-
19 ? ably wore accurate. I would submit that we probably use
20 % that more than Che decters de and the fact that they
21 don't is proubably a blessing.
2 | There was a lot of comment about how
a3 | much time different psychiatrists spent arriving at
n4 their opinivns, Dr. Gerow testified that he spent a
2 couple of hours., Dr, Molde told of an hour and & half,
26 Dr., Cnappel, probably abour taree nwours. Dr. Richnak,
27 a mucn longer priod uf vime, two to three hours in
2 Deceumber and then about ten winutes every week after
9 that, ne said. Wnat kind of a product do they turn
30 out? You know, you can listen to thewm and common sense
31 will tell you whether what they are saying is reason-
52 able, which is tne standard, or not reasonable,
1250~
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| b Then there was this hocus pocus with
" 2 the scales up here being drawn (indicating), and there
3 was & list of doctors on one side as long as Mr, iler-
4 ring's arw and then on the other side rhere was poor
5 Dr. Gerow auu Molee, who [ave been so badly maligned
6 here togay. [ woula submit that those cther doctors
7 | were not testifying as to the criminal responsibility
8 : of the Defeuadnt.
9 ? Remewber what I told you. Before you
10 saw the Defendant in Court at tie start of this case
11k the testimony showed only three doctors had seen the
12 pefenvant -- br. Cnappel, Dr. Gerow, and Dr, Kunn.
17 sut I dian't see Dr. Kunn on the scale. Then after that
* 14 ? period, Dr. Rich and Keal and O'Gorman and Molde, and
15 : a couplie of vthers saw him, but they weren't concerned
16 ‘ with evaluating at chat time his lepal responsibilicy
\ 17 on Septenber zsth, what they were looking at was whether
18 he was coupetent o stand trial,
19 1t you look at Instruction Number 33
20 it says this in the last senteuce talking about what
21 you iluok art on incowmpetency. It says thia:
22
23 "However, you are advised
24 the standard employed by the
25 Judge to cowmic the Defendant
26 is not the sase standard which
27 you are to ewploy for the time
23 of the vifense.”
23
19 Cowpetency for trial is not the same
1] standard as lepal responsibility. Tnose other doctors
12 never pave ai oplnion on legal responsibility. I would
-1251-
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i
.u any event, even if the Court finds, that
tfat  fuoctor i1t present and available to the State in
! Litin case, Your tonoer, it is conceded that Nancy Griffith
z sufferead o great deal of pain. We have naver prasented
3 any evidence opposed to that. We have never argued
4 ur esuggested that is not the fact., We have, in fact,
5
Coralecdy o o1,
6 The ‘ury heard from two fisherwan, they heard
7 frow the £.M.T.'s, they heard from Officer Romero, they
8 havs ha! Lr. Sander testify as to his examination and they
? hawv. woen several photugraphs of Nancy (Griffith. This
10 is cumulative evidence, it dees not justify the time
1 to reaa 3t to the jury.
12 rurthermore, Your Honor, the only possible
13 effect 1t could have on him would be inflamatory. It
4 cainiot fusther inform them about the injur:es that Nancy
15 GIATILtn suficiew, They are very well aware of that
16 a0l we have aever aisputed it.
' 17 uy THE COURT: Any response, Mr. Johason?
18 BY Miv. JOHNSTON: Yes, Your Honor.
19 A5 tu the facts, like Mr. McGuire cleared that up, it
20 #3s Liaded oir Lhe testimony of Dr. Sander. Apparently
2 citner after weing Jdoused or in the course of being
n Acused, oo when the burn was taking place, she was
23 staiding ur at feast sitting and her legs curled up and
A4 ghie was sitting up bacause of the nature ¢f the burns.
25 Your llonor, the State believes that this
26 particulir taciwst in bur statute is described exactly
27 ror whis type of a case. We would refer the Court to
28 i Get rey va. Georgia, we do not have the U. 5. citation,
29 iaut iU e b4 o, . 398, and there's & Supreme Court case,
30 A we aon 'L have the page on it, it's a 1980 case in
. 3 which the Y. 5, Supreme Court grapled with the problem
: 32 —g-
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A
i of a comparable statute from the State of Georgia and
2 whether or not it had been applied propexly in a case.
3 in that jarticular case the U. 5, Supreme Court reversaed
4 wnd sent it back. The case involved, I believe, a
5 shooting of one or two people, and the Court said it
6 was not an adequate showing cof torture, depravity of
7 mnind, and further that the jury needed farther instruc-
§ % tion.
9 We pelieve in this case the instructions
16 are clear in the matter, which will be settled later,
1 i but it is appropiiate for us to offer in this hearing
12 15 additional evidence of that facter if the Court believes,
i3 ‘ as we do, that here is a showing thar it exists in this
1;' case. Subamit the matter.
15 BY THE COURT: Do you have anything
16 ; further, Mr, McGulre?
17 ' BY MR. McGUIRE: We will submit it, Your
18 lfor.or .
19 n¥ THE COJRT: The Court believes that the
20 svicente . thi. wade would support this construction
21 and this type of additional evidence.
22 It 18 Trua to some extent this letter is
23 cumulative and that 1t nay be to sowe extent prejudicial,
24 but I Delieve the value of it, in view of the testimony
25 nf the pathologist that we have heard already, that the
26 victim of this offense was seated, at least seated up,
27 and that the burning was in an upward way, would seam
28 to gupport that theory and gurely you can &rque in
29 opposition to that, Mr. mMclulre, that that did not occur
30 and that that is not a correct assuaption, but it
31 seems ciear to me that there is evidence that would
32 suppert the applicaticn of consideration by the jury-—-
) .
i
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considsration by the jury of torture, depravity of mind
and amutilation --~ all three in this case.
st111l, I think the letter is still probably,
Wilhiomt Lhe Lostor here, since he's agreed, the letter
wili .. atmitued without the presence of the Doctor.
There are o number of medical terms, and how

they are avery goinag to understand it is beyond me, bul

the lobtter will just epeak for itself. I think it should
[ TE S I

BY MR, McGUIRE: Your Honor?

BY CLE COURT: Anything further?

BY MR, McGUIRE:qg If I might, it is my under-
starddlig in the Stipulation that the letter would not
he agmitbted as an exhibit, but rather it would be read
to the jury by the Court's Law Clerk.

©Y iR COURT: Alright ] that your agree-~

. I8

Gt

Y i, JOHNSTON: Yes, Your Hcnor.

Tre. wtipulation is that the State and the
Lafenav aGres Lo have that read into the record, but
not te avtaalliy be carried to the jury room or admitted
a5 4 exhibit. It's wmarked with a number for purposes

G wdentitacaljon only.

uY THE COURT: Alright it's number
. Then
L.
that number 58
It is the order of the Court
can b read nloud to the jury and you have agreed that

wy Law Ulevh will read that aloud; is that your aqres-—

[RIET L ary

LY M, MeGUIPT Yes, Your Honor.
LY ME. JOUNSTUL snat a8 fine . Your Honor,
WY OUHE COURY: Alright. Mr. Barclay will

—6—
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1 riad tonat aloud pow.
2 i1s there other evidence that needs to be
3 consldered belore we get into the testimony before the
‘ Jury? (f:.—j:ﬁ’
5 Ate Lhere any objectiong?
6 BY MR, JONNSTON: We have given to the Clerk
7 ¢oplees of the ducumentation of the convicvion in Calif-
8§ “rula ¢f a eriwe involving violence or threat of viclence,
9 that will be the only (ther itam of evidenca that the
10 state intends ©o prodace for purposes of this hearing.
11 S0 TN COURT : Alright.
12 GY MEL JOBNSTUN:  For purposss of this hearing,
i3 W wWill assk thayr the dury consiaer all other evidence
14 LLVhr Ltaat o avself.
15 153 BRI TN VI TS Alright. .f that is aevery-
16 thang.  vhen tast will conclude evarything.
17 HY I, MeGulitn: Your honor, at this time
18 whade we ai on Lue ecord we would ove: for a mistrial
19 Al ihls point 0 tne Dasls of certain evants which
20 Pdecdarred jesterdoy,
21 EAL Ay aorning at approxunately 10:00 o'clock
22 L requasted of winey Griffitn's mothor, Mra. G;iff;th5 that
23 she mect with myself and Mr. and Mrs. Yoarra, the pareants
24 of Koperi Ybarva, Jr. Mrs. Criffith agreed that she would
25 et with ue at 11:00 o'clock. Abcut twenty minutes or
26 80 later Y had a telephone call from barbara Baker, Mra.
27 Griffith's daughter, zdvising me that her mother would
28 like €o pevntpons toat meeting until the arternoon, which
29 w2 agrecd woulo hanpen, and ghal mrs. Larre would call
30 e that &FeeTnou, =t sonmetlme vetween 12:00 Noon and 1:00
31 ¢'cluck au the Nevada Hotel in Ely, Nevada, and ] was
32 invormed oy my Deputy District Attorney, Cary Fairman,
-~




Case 3:00—CV—0Q{233—GMN—VPC Document 124-2777465 Filed 06/23/05 Page

20
21

&2

16
27
28
29
30
31

32

Loini wme a: v iaithy would not awet with myself or the

¥oa. Sam 4nc s Saturday and, of course, that is tomorrow,
the ey arfoer this hearing, and I was .nformed that
wan ooeordie to ooL's loastructions, by which I under-
Arow il t - mean son Johnston, the District Attorney
ol ety ias COLDRY.
Lar donor, 1t is clear that the Defensa
NI SR ST dAcvelon evidence of mitigation, not
. eoas ! the orime of the Defendant, but also as
ViSO, | sabwit that it would have been
i tare ralevant, and certainiy quite useful in
i tL i .. 3hoa “hat the mother of tha victism or
(o tenedant ne ai! will, does not sdesk his 1life,
1 4 1ac ., has forgiven him.
Yewed on conversations botwean Mra. Griffith
vid e Yivi-ra'u wother, we have roason to believe
i i ..onte not be willipa to do that, 1 am not
i atTer LF proofl sinee she has refused
. ™ L satter with us and has not returned tiy
. all
- inlocmatlon 1 have, of course, is that it
s avaGrdd.sy 1o the District Attorney's instructions,

at that

was conveyed to ne by the Daputy District
AtTL ey,

Your Honor, we would wove at this time for
w mistrial c In the alternative that the jury be dir-

soted to retarn a verdict on the Count I of life in

Crason witio the nossibility of parele.

'Y THE {URT: Mr. Johnston, do you want
e i eArd 1n response?
4T MR, JOiNsTON:  Yes, Your tlonor.

vrnraniltar with, either motion at this

P

~d-

A e
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1 podet - a wmisorial or o directso ver.dict of life with
2 the posm:olitty of parole.
3 At Lo Lhe dal buet eventds that occurred yester-
4 day, | Can unly Speak &L to Lasicallr a third party. I
5 was out of town. I was contacted hy ay office and also
G Ly tlie Sherit!'s office. They weru o upset that I wan
7 Iocaiod ot the Universicy liorarcy in ovder to get in touch
3 with ner about the macter.
y L diy pot vy any history as Lo what happened
in in the carly worning hours, Apparently Mrs. Griffith had
1 ol woaiac ted by thie Diéfensg I don't know if it was Mr.
12 MoGulre ©r wh. 1t wWas, Lo eet with thewm regarding the
13 wona ity phate . an [ waderstand 1t, of this hearing. She
. 14 redfod soncern apparently to the Sheriff's office
15 that =he was mot interested tn uweting with them at that
16 Linke amnd woeul ! 1ike Lo remain at home and not have then
. 17 vislt iter how. . advised the sherirf's office that if
13 that Ve hier wioch, that that's her desieion, and if they 3
19 wanlt 10 subpocna hoer they could,
20 so, zased on the inforwation I have, 1 gave
21 Lhem Live aatormation to relay back Lo her, She ia not
22 mandated to moet with them if she does not want to, and
23 : o the best of my knowledge, these are the facts as thf:y
24 % aexXlsben. :
23 . BY THY COUKT: Anything further, Mr. McQuire?
26 } BY MR, McGUIRE;: Your Honor, we would just ;
27 call itr. Pairman briefly to the stand,
2 BY THE CGURT: Alright. [If he is involvad.
29 BY MR, MCGUIRE: He will testify to the con-
30 versatichs that he had ar the Hotel Nevada.
31 BY MR, JOBASTON. Your licnor, we will stipulate
31 Lo whatoVe: LG uLys MP. Fairman sald in order to expedite
_!J_




Case 3:00-cv-00233-GMN-VPC Document 124-2777465 Filed 06/23/05 Pag

20
21
22
23
24
25
26
27
28
29
30
31

32

this watier for thic hearing,

L think it the Judge beliaves this is a legi-
Litaatle Laslu te gu forwsrd on this, Mrs. Griffith needs
to be catted an a witness at this time for purposes of
tie bBeoring on the motron.

BY Tl COURT: Will you stipulate or do you
Wit Ll owcall?

LY ME. MCGUIRE: We will stipulate.

LY THE CcounRts You have the right to call
anyana.

Y #F . McUGUIRE: We will accept the stipula-
Lion.

FYorin COURT: Alrighe.

Sfoy . MeGUIRE: Your Honor, we would submit
that «wven Laisaant to the account, which mr. Johnston
P dAves:, that our wotion should be granted.

The Whnite Pina County District Attorney's
OrVile tuoan o melssCate in thla case.  They have a posi-

sule noe Le advis. o witnesses of the

Liwin ased whoy g
gquesbtion of wncther or not they should be talking to
Gther ool I ».-uld submit that they should. If
Mrs. Orsffatt 1o & gquestleon about her righta and ob-
ligations, 7 c¢ourse she could have advised me she
wuanted to talk to ne or she could have advised that she
should secs inidependent legal counsel un whether or not
she needed to tulk vo me, but any advise to Mrs. Griffith,
which tmplied siq2 shoald rot talk to me, and I would
subinit Lthere was an indication there, we would suggest
is inappropriate.  She should have have been referred to
thae nicutral counael.

we woLld sulrit that basgsed on the account,

whath fab jeeen #r. Johnston, that the motion either

10-
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)
1 For a wistcial or a directed verdict should be granted.
2 Ly PHE COURT: Anything further on the
3 part of anywna?

4 LY MK. JOUNSPON: Nothing on behalf of the

5 Stat.e, Your Honor.

6 BY TlE CGURT: For the benefit of thae

T . record, and Loth parties, the Courts have access to the

g i witneuses available in the case with the exception of

g the Dafendant, which, of course, tha State would not

TV hawve access to, but any other witnesses, and neither

3] ! party shouli keep any of the witnesses from anyone

12 @l3¢, ana tn support that proposition, the Court sul-

13 jienae power is available should these be any problemn
! 14 | b aoy kind,

15 i1 addition to that, T cffer to the Defensu:

16 additional viwe, if they need additional time, as &

: 17 result of the developuwent to meet with Mre. Griffith
18 ana call her as o witnese if they want to in thia cane.
19 1This case is not concluded Hy any means and
200 that can be done today. She can ba called forward
21 i; immediately, if the Defente wishes to exercise their
22 ” authority under the subpoena power and see what she has
23 to say, if anything, that may be relevant for considera-
24 tiun in this case.

25 A1l of that, of course, is in conjunction with
26 the fact that this whole circumstance is a terrible cir-
27 cumstance for her, a terrible circumstance for tha Yoarra
28 family, a terrible circumetance for everyone involved,
29 and that is not unusual. It seems unusual for peopla
30 to have to even be here in the courtrcom at all during
31 any of this, but all of that can be cendid. There's
37 ade-juate tine.

-11-
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So fir as the motion to direct a verdict in
s certain way, that motion is denied.

The otion for a mistrial is denied.

As T have indicated, T will previde additional
time, if this case has to go inte Monday, to see that
every side lu rveprowented and has rthe opportunity to
sae tho witnesses and call them rtorwarcd.

S0, now, Mr. MeGuire, it's your decision as
te what you want to do and che Court will support your
decision with the power of the Court to bring the wit-
nesges Fforwarc.

LY M. HEBERING: Your Honcr, could I just make
one cownent for *he rezord?

vy P COURT: You certainly may.

HY MR, HFRRING: At thisa time this is not
advancinag anything further.,

Iowonld 1ite the cecord 1o silhow that Mrs.
Griffirh was jaesent throuwghout these procedures, during
the tria: in this cawse aver since it was open to the
ukblic,

LY TH COURT: Alright. wWould the State
have anv objection to that being placad o the record?

BY ME. JORNZTON: None whatsoever, Your Hopor.,

HY Thii COURT: Alright. Lo you request

anythipg of the Court with respect to this matter?

BY MR. MchUIRE: Yes, we would.
BY THE COULT,; Alright.
BY MI, McOUIRE: We. would request time to

nweet with Mrs. Griffith, Your Honor.

BY Bt COURT: Alright.

We can qo forward then thic acrning as far as
we can aad then bring in Mrs. Oriffith later on, or do

you want to cuntinue it until this afterncoon,and meet with Mrs.

—12-
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1 thig wuritalygry
2 1y M. RMCGUIKE: Yes, we c&n, but we would
3 reyguest that the Court's secretary call her at this
4 fiwe ana ask hoer 1f she woule et with us,
5 LY Tufl COURT; T think we should igsua a
i} suppueia and have a subpowena served upon her. The
7 Couutt wlii lesoue & 3ubpocna tor her and ask an officer
8 Le serve tne subpoena s0 that she will be under the con-
9 ’ trol of the Court i’ have her coue Eqrward ag soeon as
16 prosslbie hwere in Lf Courthoude and meet with you.
i1 ] Now, 18 there anything further? Can we call
|
12 ; the Jury n and proceed with the hearing?
13 WY M, JUHNSTON:  The HState 18 prepared.
14 S TR COURT: hlright, let's do that.
15 st eis¢ male tile will you see that the sub-
16 jrocita isoutts wanl 16 glven in the hands ot the officers
17 and excculon LaeGadatoly?
1E i LU LERE: Teg,
15 bY iin COURT: We will get the jury back
¢ | in heiw.
21 (vih.eY. wpon the jury reconvenoad in the
courtroom.)
22
BY THE COURT: Let the record reflect that
23
the Court is back in session now, that the Defendant is
24
J [reraciually present with his counsel, the Diatrict Attorhney
25
is present and the jury and the alternate are present.
26
we are in the second phase of the case, the
27
penalty phase of the case. We are ready to go forward
28
naw o the penalty phase.
29
The burden of proof is upon the State to prova
30
factors in this case and they can proceed.
31
HY MR. JOHNSTON: Your Honox, at this time,
a2

-13-
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L we woul.d ass Chat pursuant to our stipulatlon the lettsr
2 by thes Docvor has to be read into the record as our first
3 item of proaocf.
4 i HY THE COURT: Right.
5 There is a stipulation between the parties
[ that a certain letter will be read into evidence at this
7 time and will be considered by you and it will be
8 read by the Law Clerk. The letter 1tgelf will not be
9 available to you, but simply the reading of it at this
10 time. 50, please listen to the reading of this latter.
11 Mr. Barclay. ;
12 BY THE BAILIFF:
i3 "The Univeraity of utah
l}4 “william B, Kirey Hospital
15 : "kEly, Nevada 89315
i6 i *bear Mr. wicker:
17 ! I ain writing to uagxiate you on the
- 18 é demise of the patient that you transferred
19 to the Intermountain Burn Unit, Nancy
20 | Gritfivy.
21 i “As you know, Ms. Griffiih had an
22 i overwhelming thermal injury which we
23 i estimated on arrival here to be 76% body
24 ; surface area, of which 64.5% we thought
25 | te be third degree. Specifically, the
26 | purna on her hands and arms were among
27 the deepast that I have ever seen, and :)
28 the burng on her hands and fingers obv- ,::::
29 ifously were very much fourth deqree in q’
30 pature, by which I mean that they involved
31 all of the rissues of her hands and
32 fingers down to the bone. She had

~14-
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i
1 colplete third degree burns of her
' 2 entire face and neck, her chest and
3 abdonen, and the upper aspects of her
4 thighs. 1In addition, I am certain that
5 she had a consilderable inhalation injury
6 as evidenced by the profuse secretions
7 which she produced after transfer here
8 and carbonaceous nature of the sputum.
9 This, and the obvious head and facial
10 ourns, wake a significant inhalation
11 alimost certain, and this was further
12 ¢onlicmed by autopsy evidence, which X
13 E will Jdiscuss further.
”14 *she had a rather uneventful trans-
15 port to the University hospital. Durxing
16 the transport here whe was iven about
. 17 7004 ¢c. of lactated ringers and produced
18 about 150 cc. of very dark colored urine.
19 g On arrival at the Intermountain Burn Unit
20 Eg she underwent escharotomies of lher chest
21 % which were done to aid her ventilation
22 ; because of the high airway preasure she
23 : was requiring on a mechanical ventilator.
24 In addition, she has escharotomies medially
25 and laterally on both forearms and arms.
26 This revealed necrosis of all of the
27 tissue down to and including her muscle
28 fascia, thrombosis of all the veins in
29 her arms and forearms, and thrombosis
30 of the vessels surrounding the radial
E) nerve on the right hand. Signlificantly,
32 her oxcharotomies on her hands and arms
-14d4{a)-
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did not bleed whatsoevur.

*Following her adaission here she
rapidly began locsing her urine output
despite large quantities of fluid. We
gave her, zll-ip-all, a total of about
20,000 co. of lackated ringers during
the four hourg after her arrival here,
but were unable to maintairn her
urine output. The possibility arose
that she wmay have suffored renal failure,
et we were unabie to make this diagnosis
pased on urine electrolytes and other
tests. Her lungs became increasingly
st1ff, and she was increasingly difficult
ro ventilate, although she raetained
iduguate oxygenation. Four hours after
ner arrival her hematocri:, which had
et 37, dropped to a level of 15, in-
dicating massive intravascular hemolysis
a4 a result of per thermwal injury. We
sent urgently for clood and continued
intusing large guantities of crystalold
sul we were unable to malntain her blood
pressure with this, and it slowly declined,
causing her to arrest. Resuscitative
afforts were unsuccessful and she was
proncunced dead at B:46 p.om.

“1 attended her post HOITum exam-—
ination held at tne Medical Examiner’s
office the following day. I had been
concerned that she may nave suffered

some siqgnificant abdominal trauma, but

~14 (D} -
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1 there were no findings in her abdomed

2 other than some sercus fluid. Signif-
30 jcartly, she had a considerable amount

4 of edema and epithelial loss of herxr

3 tracheal-bronchial tree, carbonaceous

& deposits in the upper part of her

7 trachea, and considerable pulmonary

8 congesticn, which was unquestionably

9 the rapidly developing picture of ARDS
10 seon in thermal injuries. 3She was without
1t ovher significant trauma, though I thought
12 her to have a basilar skul® fracture

13 “In suomary, it appears that her

‘!]4 ! dewise was caused almost entirely from

15 Lursn shock which was unresponsive to our
16 rasuscitative efforts. Considering'

17 the length of time that she probably

18 sort betore receiving significant re-

19 susvaitarion and the enormous inhalation
20 iiisury that she suffered, [ think that
21 she would have had a mortality rate app-
22 roaching 100% under any circumstances.
23 In addition, the very, verv deep nature
24 »f the burns on her handg, arms, and

25 face, would have most assured that, had
26 she lived, she would have undergone

27 finger and possible forearm amputations,
28 and had a face that would have been

29 very difficult to reconstract. All-in-
30 all! she would have had a very bleak out-
1 1aok, at best.

a2 "W are grarteful to you for referring

~15-
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1 th.s pativat to us and apologize, once
2 siguin, fur any delay that we might have
3 caused in getting to your facility. If
4 wou have any turther questions or problems
5 Lconcerning this patient, please do not
& E Lesitate 1o contact me, Thank you,
7 5 sincerely,
|
9 Jeffriey F, Saffle, M.D.
10 reliow in Burns
i1 | tor
12 ‘ Glenn D. Warden, M.D.
13 Director
"’ 14 Intermour.tain Burn Unit.”
15 i
16 THIT SO Mr. Johnston, you can
17 ‘ et
‘ 18 PeY MR JOHNSTTON Yab, Your Honor.
i .
19 5 s1 <his time we would ask for the Court to
20 ﬁ Liait it ooadunce our exhikit next in order, which
z ﬁ 15 4 tanuie corder, =n order of propbation ragarding a
il
22 } conviction o7 California Penal Code section 245{a)
23 i whicl 1 arrravated assaunlt.
24 . Y THED COURT: Mr. McCuaire, do you have
25 oppisnition?
6 HY MR, McGUIRE: No objection, Your Honor.
27 By THE COURT: Alright. State's exhibit
28 No. 7 -- 15 that the exhibit, Mr. Johnston?
29 i SV M. JOHNSTON: Yes, I believe., 1 do not
0 have Lhe gusber here on mine.
21 ! AY THE COURT: statce's exhibit No. 57 is
2 ‘ sduatied without objectian.
} ~16-
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21
22
23
24
25
26
27
28
29

i
!
|
i
i

oy wii. JOUNSTON: Aad then finally, Your
Honor, the state would ask that the jury be allowed to
consider the evidence that has preceded this hearing in
the trial in chief, including up to the vardicts,

which were zenacred by the jury previously.

LY rBE COURT: Mr. MeGuire?
LY MR, MCGUIRE: NOo Ghjection, Your Honor.
pBY Tk COURT: Airight. The jury can con=

sidar all of that evidence that has already appeared
before them in consideration of this phase of the case.

anything furthex?

Y Mi. JOHNSTON:; The State would rest then.

wY THE COURT: The State rests in the
penalty phase then having offered that evidence.

poey the Defense have evidence it wishes to
of fer at this taime?

Y MR. McGUIRE: Your lionor, the Defense will
call Revervad Zarlos Hall.

¥y ‘'RE LZOURT: The Defense nay.

Ticase come forward and be swoin and take the
stand.

{WITNEES SWORN}
REVEREND CARLOS B. LALL

having been first duly sworn to testify o the truth,
the whole truth, and nothing but the truth, testified
on his oath ats follcows:

£Y ‘irii COURT: Pleasc kv seated,

DlRECTET EXAMINATION

LY MR. MeGLIhe:
Q. Will you tell us your ftull name,

pleasa?

-17-
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23
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26
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b 1
vartoag b,

Hall.
What 1s your occupation?

;D oaw o Ministur of the Gospel.

Aot Tor owhat Jdenoilnatioan?
The Aasenbly of Cod.
Huw long have you Leen a Minlster?

Thiae vaars.

And how did you become a Minister with
Charehy
the

Phrough conploting prescribed

studicen Lrogiam by that denoiination and then meating

with the coed

VLG syl

LOVIREEY BN
ol
Ltoday ¢
“
v
-
A
tabl - .
—
Sy
Lhe witbness !

by oM 0.

Sk

caa sdentaf red

nti.ls Interviewing comunlttee and after

won awalaed o llozese
soale s your congrejation?
the Coelvary Assembly of

I - Pastor ot

the Floeche Filghway oo Avanue M locally.

Assl o bhat 1m nere an kly, Nevada?
Tees o

DO vou anow Hubert Ybarra, Jr.o?

Yos, @ odo.

0 Y e vl ez a0 bag courtroom
Tes, o odo.

woula vyou point him out $or us?
o oyour right, seated with yeun at the
UKL
wue tacbendant. in open Court.

THECT FAAMINAT {ON CONTINUED

will you

Mi. Tweafral?

18-

The record will reflect that

wzll uws where and how you becaams

Page
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e 2
1 i L dun't fecall the wxact date, but it
2 e e La¥ 40 OV hanoarrest in the falil of 1973. It
gl edn el Li Balg tlide that o made eiforts to sstabliash
4 2 cequlac jast o oednrstey o th foamatey at wWhite Pine County
5 cakl, ol owew acceptel by the Sheriif's Department, the
6 Jail persunnel, O winister there on o rugular basis to
7 anyono wlo waneed Lo visit with we. 16 was a completely
8 voluntary thirg, and that's how 1 uet him and other in-
g dividual)s who =ere seaing held there and o0 a regular
10 weakly Lasts, whenoever they wantoed te, 1 met with them
i and Just talsog with them.
2 B oy xnow if he was raised in your £faith?
13 . Yo, De wesntt to my kiowledge.
"‘4 . pas e receptive to the program you
15 offered?
16 A ‘L Lhe weginning ne scemed very reluc=~
1y Tanl Lo ahean - Niooaan, Lt VaBAL Waliloaid, amd I think
i Cllaa - 5 ierssae of the drtlerence of rellgious
10 el T kDt
20 Yid e subseguently meet with you on a
21 ‘ Largul 2y e L
2 ‘ i Yors, e oddad.
24 . How wf Len have you net with him and over
24 whai corioel of tine?
25 PN well, as 1 astateu earller, it began —-
26 1 belisve it was early Octobur 1979 anc after establishing
27 a visiliag sulaticnsia, with xobert, except for the time
24 he was in —- woll, out of tows -— 1 mel with him on a
24 requliar weekl; bauls oo usually vavsday afternoons at
20 EYVITIV] S SRV EURE U SN 4
11 ' e snd foL how long would you meet with him
32 T S N I S S L
_.19_
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. —
\ A It would vary, somecimes depending on the
! 2 Time viai 4 aada oavailanle, tiwe that was spent for the
1 yaii persuilaeci, and senetimes vieits just wouldn't last
4 very Lo asd sometistcs tiey woulid last longer periods.
5 ; i owould say an oaverage of  about an hour.
P | . fihat. would be the subject of these
4 [Ty
8 h. For the most part, spiritual matters,
9 We would Jdiscuss the bable, God, jesus -~ spiritual
o hutbers four vhe most part.
11 ; [El8 is bouert engayed in any courge of study
12 “ WLTl yua o - 3F L UT sapervioion?y

1 oftered Lo hia, and once again, I don't

13 o 1
‘14 twally tedea: Lhe cates as to when this started, but
05 1T effured ©o nrm, oy [oddd cener individuals at the jail
06 i treb b ovamitas., oopaes of bBisle study, une was called
07 : the Greal o SLics. w5 Li*e aad (he other was the Intro-
8 ! duttory Cosase to Uhristian worker's course, Christian
9 i Living, awu | offered these to him and he completed
ag | Bevarc. vl
23 T N T 4 YO8 May I approach the Court
n aitd bhe. Jlois ano Lhe witness, ¥oul Lonar?
2
-y BY ChHe Cwusd: You may.
P
o4 i) n 07 EXAMINATION CONTINUED
z = _
a5 LY Mk, Mool lino:
4 ¥
6 v Exwiiliting these {ive documents which have
z
. Lesci oo Uit L sk funant®s kxlkibit U through Y do you
s
;8 RN G R
29 (h. feu,n LR wiloese exanined
“ the exhibits)
20 3
. Yes, sii, I du. ‘lheéae are the courses
q
4 af study that T had offered to Robert while wvisiting
32 : , . .
him and 31t's my hapndwrating at the top ¢f each one of
~-20—
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1 thoene o rooo. il habe 30 thoo Lhe Jall personne.
o T T workve theein Lo atter we would visit.,
3 . et terna Conrddcted py Robert Ybarra?
a .. Ve, "oy wes .
5 Gwew vl e 0F Lidie dad you com-
6 Plete then?
7 An T o v, Losad pastilcular ones
8 vere Cowp Lto 0 L Tather soort oras; o 1 would leave
9 one with b o L Tleten s whigd 4 e b viE it Ll and
10 then 1 o»ould foveise 0 in the wers 0o tne end of the
11 wock andomte T lowiig Tuesday 3 would take the next
12 (ne to b,
9 v, Mo e Loea wenit yuu since they were
[ °
N tar ! i
e g 5 it .. Lh 1.
" b4 ! : .
‘5 : Veer, wtitty have.
6 s Al showing yuu chis steet of paper, whach
17 Bas Baoen fierb Lown L tendanb's rrows it B, will you tell
L !
8 e bt trato1 .
-9 the: widiors cxamined the
b Exhivitalr
i
20 Al fhis i3 a note that Robert enclosed with
vl
4 one ot thobe paighilers in returning them to me in the !
i
- H
22 wdil concerning his brother's parole, that he wanted me !
i
23| i !
bty mend thea, 1r I would, the same vible atudy material |
| !
24 | :
" I that he was Low wWOrking on. |
n
25 . This nas also been in your possession
-
26 since it wa. .ocburnes by Robert?
2
A.  Yes, it has.
z " -
DU han notw?
"
“ AL Yern o
30 (P38 reverend Hall, aird rovert ever express
- any interest in making Bible study material available tc
32 .
anyone else?
-21-
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it
5
1 . Qh, yes., well, as the nore itself
2 there siGwi, i 2ol least sowme of thoue tive pamphlets
3 on the Laslac wstk ctvel Lhers ls a place where it says
4 "Send us Lie o3 and subivssce ol yo.r triends and
5 we wisl eene thed lesuon one Of the Great Questions of
6 Life,” wihich i the tivle of the entire sourse; and
7 there were natws and adoiessas of various people, some
8 : 0f has rawily weibefs  ghat he wanted me to #9hd these
Yy matertals tu thew su that they could be involved in
10 this wype ol ible stady.
11 3. Dic¢ you cver glve biw a course in the :
12 Chiristian worfscs Blole Lrudy Lervies?
13 H. o .
' '
14 i e Lid L complete that?
15 . Yen, e Jdad.
15 F. oW dic he Go fr)
17 . e w1 vely weli. 1 orecelved it back
I I bhe ki ... e sarer way that I did these and 1 3
19 COrrecied Lo, 3Ly L anewer key thet comes with the
20 [ Courpe, Ll o Lab'e e ansSlutely certain of the score,
21 ! but 1 know .. .5 a4 Lhat I ogave him i the course
o and 4 wediuve LU wWaa oa %4 correct --
24 - What wasn dobert --
24 - - v this Linie caourse
as . == At wWas kobert': reaction to that?
26 R owas VDY ploaznen
25 ric 1 lafaoy BOGK tne course beck to the jail
28 Lo VABLL wailn DI o e foilowing ruesdsy and share with
29 Walh Bhe Sectaite 0! Law Lest, woel!l, fis cyos l1it up with
36 peye IV s ronacis i the year and cne-half, close to
31 Lwo years that o have xnown him, Uit napplest that I have
32 ever socl bl AU wad Jubl one ol weing pleasged,
17 .22~
I
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g
| ! W Lir oyeeal jall wmaladstiy heve you aver
5 | counscicas Ulaed DLisonels who were fucing the possibility
3 L ow deail o LTy
4 . TG, L1 lhave.
5 ! S ves wWas Lindbd
5 | Hia bennis bean.
7 . Aas that nere i wiidte Fine County?
2 1 A Y, 4L walbi,
|
9 d B L Yias BBt alicl L oo Ln LOwW?
10 P i 1 20 LHO Lwscaugae zecurity prison
1t in Larson Ciiy.
12 . Lo v howw how e L3 adjusting over
3 Lher<y
"]4 o AL gy iasnl cuntact with him he was doing
1% very wefl. o owadie efforts to Lwprove himself, to
16 Learn, L o seen vedy mach Lo oy Anowledge involved in
. 37 COUIsEL 27 Feate svwsy . me at_eat . cegular Bible study

BUTYLL S Loct die e Loy people tr o outsilde the prison

aad L ot s ooow whe they are, who cenducts the religiouas

19

20 BUL Ve L, a5 b Cideua.

21 i . L i Srrd tLuBui wlany v wWas sentenced?
- AL Ve, 1 wab.

23 . Py you hnww af he 1s under the santence
24 O el

2% FIN tie, n1t, he wasn't.

26 i1, He wawn charyed wilh jurder, wasn't he?

29 . Y.

28 . Doen the Agsemhly of God Church have an
29 GRANG Y O Cion Gnoacapstal sualoiseent, Reverend Mall.
10 . T powiedge, no, 1odon't believe they
1 ao.

42 A vo you yoursall have an opinion as to the

-3
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o ~
1 ApPa ot tan s ul punisisicnts
2 . | oais sslivve Lhial aid GUI lesa-than-
3 e oano Lo duty Uhed Casdtal puulenment has a place,
4 ' PTG PRTTRIt
5 . v yoe Jonsaverad its appropriatenszss
6 fu. mober! for Lhe Ccoakees hat be liaz buen convicted
7 i, edte Wl wit purder e thie wabed
8 i [ tave avaen Lt considerablae
9 1 Livvagbit .
10 H . T T O S T TR avpropriate penalty
11 I] [RCT 1y ?
12 . Mo, oit, b1odonti. |
K 13 ‘ - welty 1@ waasa i
14 . steuss [ moe iL MObe.t a capacity to do :
15 ) bl il amer, MUt séuw o Capacity GO do good, but
16 L e e LT T aa@lVE Lo owe u juaulie Jesire to do good |
17 e
18 . cite.  oid you wnd . first discuss this case
19 Gt Ciiba | adiud azas kN ?
20 | Veslerday aornliv,
|
2§ 1 Cnota. ReCUIRE: I hava no other guestions.
22 l ¥ COURT: Cros:s exawmination, M.
23 1 BRI C YR S TTIN
24 \ Y Rt JOHNSTOR: Yes, Your llonor.
2 ‘ CROSS BAAMINATION
2¢ o a3 sTON:
b R hoverend dall, tha course that was dona
2% Ly Tl bulonuant, when was chet Jdone?
29 . selieve itlwae sore done during the
30 i Gui by east ot 1920 and snfortunately 1 don't have then
31 hela, Dub they would ve post marked when they were
32 Dt eusLicu Ly e and they are datec February, March and
' ~24~
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! -
ERY S L ove, o Ldou.

l i OKday .
i) N Fhe lani Cuurge thal was mentioned was
4 ey bonef e later aid [ really oo wot recall when it
Al Wul.
6 R Griee wilo: thing. Thure is five bookleta
r j’t raz, wbl osiuoenhiTEoLed suid rwals; e tude 31X7?
8 j; h. This particulatl oowrse does and -- well,
[} ; Gims GUesn, 1% oyiate far Lwoyond that into different
10 ﬂ Foen?
11 I ‘- Yes, sir, but this pacticular one just
1 b ludes sS4
13 Q. Ye .

e
14 ‘ f e dhde ot o nwaber BERT
15 " L uun'U have «t, aod unce again I don't
15 ; Dk e e e Wittt 1 bt o fterood 1L to him or not,
' 17 ‘I Lohas L ataiaaay o wadnti, il tonay say oo
13 I Cevih sanly, as abioad, B
19 E ce iS5 Lhat has bewsng wooved back and forth
20 ‘ il iz ot L lees, beiWewl helt and the Reno area, that
21 t L odyuyy o st tLisal POasil i s deelivve that's when
23 ‘ LU Magpaned, and 1t was solwtime atver he had come back
23 i LhAt i et wamiaancd Lhe First cours.s and then offered it
24 Lo han ovcause I Leltl like it was mare in dapth than chese
25 A and would require aore from hia,
26 i Ly MR JOUNSTOM: o Sfaldhier guestions, Yowi
27 | Hounor .
28 I Bt Lk LodF D, retdiseot
29 | . PoGLIRE: we hawe no further gquestions,
30 ! fony tesano
31 AL thie time i would wove for the admission of
a2 LeLeiniant s Lxillbaes T Lhrough 7.
Hzﬁ-.
.
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10

11

-
!

1
)

23
24

25

3

~
4

gl

Lf LhE COQURID: Mi . Johnston?

G¥ ma. Junhabun: e wojéclion, Your Honor.

LY L LUK Ueiendanc's cxhibats T
througs ¥ atu adilelou withiew! vlujecilon.

I'Hani YOu, neveleia nall.

can he be excused, dentivoeasn, from the case?

BY MH, GUHNZIUN: e iy, Yowr Honor.

BY k. noeGulie: ¥ea, Youdr HORor.

B L wwbhd' rieuk you, keverend Hall.

{whocreupon Che witiiest wad excused)

BY fiK. HekrINo: We will call Mra. Celleen
Yharra, picadac.

SY ok JuuRd Lo Lorward and be sworn.

(WLENLSS WWORN)
MR5, CUOLLEBEN YHARIA

having Leen irstc Jaly sworn Lo testity to the truth, the
whole t:uth, <nd nothiing but the ~ruth, testified on her
Qatl: a.r oladwal

GY b wdueni. Fieidbe L3 Secated.

:iﬁiﬁ_,}ﬂﬂhiﬁhfq;h

BY M. boid N s

2. wili you state your name for the record?

M. Col leey Yoarra.

e You ale going Lo have to speak up the
GUSEL Yoo cab, “i. Ybarra, ang hola that wicrophone a
little L1t o lCser,.

vou testliied previously in thas case, haven't
you, Moo Vet ot

Fo Ves.

A Lave we talked at all about your testimony

here this neryLwng?

-26-
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i Al You and we?

a2 [V FTo ne,

i . !

k! . e NG, i
4 BY ThE CoUrer: Can the juvy hear? Can you

5 Jusl yet a liettle closer Lo Lue wicrophone? 1t 4s inp- |
6 31 portant that they hear what you kay. |
7 f BY THE WiIlNELw: du. I have not talked tc i
3 ‘ you this woining,

9 | DILECT panmihnilOl CONTINUED

o | BY MR, BERKING:

11 ! U. Thar is your =un, noburt, over here,

12 ighivs

13 ae Yen

) 14 e fou unaerstand wuat the purpose of this

15 bwariiog .o, von't You, Mrs. ybo:isax

16 M Yoes

17 [ Mrs. Yoarra, anc i kLaOw you are his

8 MOthe b, 24 ywol GpPIolon, 1E KULEIL o Wedn person?

19 - [ NG,

20 i‘ . has he ever veen o crael person?

2] A Nt

22 (T8 nas Dk ever a uwan clobd?

23 N NU.

24 . How and he treat voo and your husband,

25 Mrs. Yharra?

24 &, lte was very devoted to Loth of us.

27 2. FKespectfuly

28 A, Yes.

20 Ve Cid he honor nis fathe: and wother?

30 R Vs,

3 (308 Mra. Ybarra, during tne course of this

30 trial <la Yo Lave an 0OCAS10B TO meot with Mre., Griffith?

.
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- i
1 . Yoo, witer she nad gene to g and laid '
2 She would Lile to mool witl us.
3 v D13 osho tale Lo youl
4 : Yoo, Dwbl i Ll waklway.
5 . Lav s wsla o your Lusband?
6 Yoo, wG wole Lowh thure,
7 . wod Mro. Grafrath ever ladlicate to you
8 Livat men weio ot hGeer 'S wlell pulsaant to this trial?
9 } bote eeei U Slaclen. .tiemib. W& JUBL —-
10 ‘ Covet mwa. 0t c whey ot pardG fuclioegd, ciat there heart
11 ' we v L ., trie. Lhoy were sublzring for us.
12 i A wi.cEe any inidicetiwn that she had
’ 14 ! S v abeomn ' dlacaus Hosert.
15 . Tiae Tl g i Y. oilioeve Robert would
16 | how . aot tLGU e i acZarsd ol in this case if
17 I he P e etsrnelly wr mentally disturbed?
18 ; iNuoawecdlible roesponss)
|
19 11 TR U R 0SS St you want to get Mrs. Yoarra
) i Sulag woelaor, ool
21 ‘ GEVMESE L L aa soerry.
22 ‘ By e COURT: Please boke time to pull yourself
23 togethier.,
24 [P TATE TS BN S o (' worty.
25 3 Ik COURTT: That's finz. Just take your
76 }‘ Lo BTN
29 | DIWLCT EXAMINAGCL 3 CONTINUED
28 RY .. ihici:
29 . YGu airight now)
g | iNO audible response)
1t | LY aive BERRING: 1 havae nc further guestions.
12 ‘ Thank you.
: ~24-
|
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i St
|
|
i
|
|

1 | [OE T W VN . Julbinstond

2 Bl s JUBBSTORMT WG 4uuBiluns, Your Honor.

3 (o7 LhL CULR: i Pow. YhaLIa excused

4 now bran Gae Case?

5 BY Mi. HURELING: Yes, she 16.

6 BY MR, JOHNSTON: uhe ay be.

7 BY THE COURT: Thailn, you, Mrs. Ybarra. she

8 can stay in the COourtroom. Lbe 1s =ACUBSU.

9 By MK, BERKING: Yet, osid wdy .

10 bY [ilE Coolll: hr. Muouire?

11 BY MR, HoeGuink: e bave 10 other witnesses.

12 we would, oI ourse, reguest toat tae jury consider the

13 evidence Lhal Las becn presented izp to this polnt prior

. 14 ‘ to the clousc of the cudo.

15 HY THE COouUnTs wal., there way be another

16 witness avaliable, 30 Wi wiii take a recess and there

17 may bLe n oposninility chat there 13 another witness that

18 will apmear 15 thilf Case. su, thls #ill be an appropriate .

19 time perica, we willi have tu taxe Liat recess and see if

20 that othe; withesy anpears. We o not know.

21 ; L iy the recess we ask vYou tO ROt COnvVerss

22 i AMONY yourisulves or with anyone else on any subject

23 3 connactad with the trial. Lo not read, watch or listen

24 } Lo reports of Gf comentary <oncerniy the trial, including

25 \ without Jamitatlon the media, Ladlo, newspaper, and

26 televivion, chould there be such coverage, particularly

27 reperts about peisuns in the triai. Lo not form or

28 GRpLess iy dpinlonh on this Filnel ares of the case untll

29 2t ig tinaliy submitted to you.

30 We will be in recess and Llen it may be a little

31 lopger rucess that we have usually had for reasons that

3z we neol tu e sure that we have all the witnesses avajlable,

. ; -29-
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Phe Court will be in recess.
(whereupon the witness was excusad.)

{whereupon at the hour of 10:37 a.m.
e Cocess was had in the proceedings.)

17 ]

19
20 |
21
22
23
24
25
26
27
28
29

30
31

32

-30-
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1
11

12
13
14
15
16
17
18

20
21
22
23
24
25
26
217
23
29
30
31

32

e wdpole Al b bous ol 1113 aem,

the: receds was concluded and the

cwdiuwlhi, wiucCedings Dad cutdside

the pregence of the jury.t

BY 'tHE COURT: l.et the record reflect thae
contlnuativs of the case, the presence of the Defendant,
his coundsel, and bhe presence of the District Attorney.

1 1hink we want to make a record on the
status of tie additional witness.

e MeGuire or Mr. Hesraing?

BY MR, HERRING: Yes, Your Honor.

wavt the Court's permilassion I would ask to
have thiu e <ad as vourt's oxhabit at this time and
allow me to 5:ad into the record a medical note from
the Fastorn vevada Modical Sroup dated 6-26-81, the
one | oreviouvsly mentioned and ocited to the Court in
chamier.. ~coarerpnann ¥rs. Ybarra.

PYODDE ORI mr, Jehaston, do you have
any oL el lon to rhat?

1Y rprE. JOLRSTON: Nerr, Your Honor.

Y THE COURT: Rlright it will be admittaed
in evidenct to osotead alond st Uiy time.

Lo, ol ING: Tha: ok Yo,

(v 15 dated 5-26-81, Fone Sriffith had

fuvere elactional and physical problems.

1 Foewel thet to Eesrtify may well precip-

1thte EOLiORal and wental osreakdown

wita possible vsychiatric yesults., I

sulait that her ovoral?! svatus would

sufrar Duucasurably and the CTourt should

noi regulre her to testify or if so

tney should be held liable for any un-

towa.d resulte. 2t 15 signed by J.

menctall sones, M. U. and dated once

-ai-
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1 S s Dheer Lack G-do-bBLl.

2 . AT Miright.  The document ia

3 s Ab i ot oo a3 part of the record in this case,
4 PR RO Purcuant to the informa-

5 b E coust o e feattor and osr Lyl convarsatlion

i et Griffith and her obvious emotional state at the
7 Ll G e ees e g nlual Srebields vhileh may result

8 viennou b iaser 0 0 o« WitDweasws, the Defense would, at

7} Cleda Lzt e oa e ot Thual owe ave dise Tested,

10 s A The Uelense rests and doas
1. -‘ T T vIte Lo additlonal witness that they

12 i foaves o oaa L oot weneludc te prescatation of both
1% [ FEY e S T
e N RS S TH That iz ¢oriroet, Your Honor,
18 . T Yooi, Yeur 'onor.

16 . e H.oatht. Mow, if we begin
17 ; L Ll Caone ane bave those settled,
I8 o . e e wacis 1R wed to call onm
15 [ TR T v tsoaad uosuntatlion of the instructiona.
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i v
5
1
" sy oo g the hour ot 1010 pom.
1 Ui tallowing proceedings wure had
N Poalodiezs 40}
2
SY g L OBRY: v will ¢o on the record
3
waltls ' L% Yrowe bLoth owildes presont in the State
4
CE NG e Wa. bt Yhalva,
5
6 e N weraed on Lothroudh 36 jury instruc-
2 Citmn 0oLt Gt Phere's twe stéaclial verdicts.
wir o 311 Jde st have any ubjections to
§ !
9 Toshioash 3t - nd ohe ChaRges Chat Lave been made? Do
b comments, Mr. MoGuire or Mr. Herring?
wOu fbe s
10 :
5T L. e LR Yew, Yor Honor. We would
|
i, Instruction Numbexr 16
A U .
12
LIRSS F I H Slraghic,
3
- e U RE Phach castIucts the jury
i4
CAR L ot mnnisbance ol M ia the First
15
bBeqres is b o . werder involewd Lorture, depravity
1é
) . . And .
Gf e oot 3 aat s of Lhe vioidm, in its
: 17
lacie ot e sl ors s Dotunse lastruction -- which i
18
N AR T R L Lo oe Tastruet forn Nuedeer 4, TYou are
19
Lt e Db c Gravabiscd cilcanstance of Murder
20
L STTRRE S o sowhere b musder involved
21
2 TS I T . Ctai. ™ oanl, Your sonor, I would
2 WLt \ v bD the oW wold not support
1 f e e Cai. L therre war tercuse and depravity of
ot b v s thet is shiawr 13 the nutilitation.
25
i LA Psve vou got your Number
26 |
. 4 in sear P tern it fooor L, wWiaioh owe can use?
27
| e .
28
! vl - s wrieion all over
29
S e PR gL Guhe Lo tiaver bt
30 ‘I
5 i e 1 he Tecwrd, Mr. Johnatos, do you want to
1
atove LUl Lot ECP ... vO Thot?
32
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Twi, CHHEDTON: fes.  We would oppose that.

trens aa adeguale wvvadence in this case
thaar thes could also e torture or depravity
that i1's a fuctual determination
ware Loeyond s reaszunable doubt,

wvidence 18 present, they should

Tive wpnurtunicy to maxkce the factual determira-

Lol opoose 1t

U JOURE Alright. The Court rejects

oanan, Lhe Court belleves there is evid-

~ourt hae the 1hstructiun on all theories
s 2 cireves Lhat there iy oevidence that
b lusLruction us Lo ali ot the elamants
Mowets o aitnUllwo s sl

SLCLIVE 4 1s sojulted as a replacemant

tiny dns.ooaoneon . 16, The
i
L RE Lnoothe saue grounds, Your
oot ke dosleucflons 17 and

Number

vy, wefining torture and depravity of

T ] Johnston ia

sdright. Mr.
the sama?

Jlle 5ame, Your Honor,

The Coust's rule is the same
i

. PweswaRES vin:

woulia object, Your Honor,

voraiet o -~ well, no, we will with-

Ui, YOUD mLedr. e hlave saettled that:

naner, we would ubject to the last part

e fora s i "
et fona stating n’e' the jury state
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1 that there are w0 watigatling cilrecuwstances sufficient to

2 outweigh .he augravating circumstances designated,” and

3 1 know Lnis 10liows t.h.c statute 175,554, 1 buelieve it

4 is, bul nevertacless I weuld subwmit that this improperly

3 places the cuiden on the Defuendant ane that the appropriate

language which shoula be thuere is "we, the jury, state
guag

!
7 ‘ that the asgravating circumstances are not outweighed
8 iE by the mitigat.ng cirecunstanceus” -- let o rephrase that.
]
oo it nhould state “we, the Jjury, state that the
10 agygravaciua ¢l cwhstanced outwelgh  mitlgating cirgum-
i stances.” 50 trut i1t would be clear tnat where aggrava-
12 tlon an. kAatiyution are evenly balanced the decision
1.3 should bree 1oy L 10 rather death.
I‘M LY cren COuHY: My, Johnsion?
15 ‘:’ £ b OUGIHNETON: Yern. wWoe would oppose that, |
16 l Yoar Honor. woe beliove that the language of the Btatute I
17 ‘” 168 really what wne leoislatuare r1otenaed. It's a subtle
I dlstincol 2, ooon wWhat the Lourt nas really said is when
I
LA YOU pProve L Louiavalliy Clldumsldines beyond a reason—-
20 able dount ! 1Y EVIGeace 0L wltigalion comes out to
2i be egual. they are saying that the aggravating ones area
22 of an aner.aocs value Gad thdt veath L3 Lhe proper penalty.
27 DY OThE whue. Alright. The Court will
24 SuppOot Lhioat cuenilion aldd glive that speclal verdict and
2: believas trat 3t i covered alsao by olher instructions,
26 and that e Jourt intends to giveInstructions 1 through
27 36 .
28 Bow, thal 18 the packago. Are= there any other
29 objections, Mr. Melulcer?
3C LMoL Nl WL NG, Youir bohQr.,
31 8Y THD JDOUKT Mr. Johnston, do you have
32 any wbje Lioo.d
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PO mow oun behalf of the State.

woir, «ititional instructions

2
3 ii ey et s i fer?
4 1 Lo dird R Yen, Your Honor.
5 1YL Ll “esides, the ones  you hava
6 PRSI I R
7 Gl e e UGB TRE: Yiu. we would offer the i
8 CLaisanT Dot san anEhruction . J. ;
9 [T PRIV IS Alright. |
10 CrertpOb o Aaaing, we would submit
11 Lok o1 ernim. . B¢ the rerquiremcat that not only must
12 LHG 4 e 2T b . noastances each pe found beyond a
13 L eauia. b < .5 tes sury should include beyond

”]4 v [— . sat L saaravating circumgtance
15 PR . - cirouerrances hefore they impose
16 '

. 17 vo. fehnston, what 1Is your
' i8 “ . )

19 Py v npmyese that, Your Honor, !
20 B C. . i savatute: Ulemselves, 200.030, sub-
21 I S LR, Ludotection (3)

22 . Sl i bt the Court rejects

low ans alst on the basis of

23 - b

24 ! - toite adooauy given. It feels that
25 “o.oin g owith the instructions that we are
26 REAE AT cwerend that

27 R i ¥ 1 might just have a

28 e

29 “rtainly. Take your time.

110 f31e these after the

Sl

30
31 setliciniat fuzre
32 BT g, b U ING: pogsiLly while Mr. McGuire
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il

instructiosny, are there 36 or 37

! s u oemibl Lo .

MLl b o, wova-te b have numwci 277 We inserted one

%]

Al et
4 P PRI i Lelieve you are right, I
5 Cebi e ihwee. 4o 0w 30. 1 nau 0ot had a chance to renumber
o R et 6l oo Wb Durw, Sl l Lelieve the numbers
g i . wwih 37.  Tnank yGu, L. Hercing.

v naHE NG Okay.

¢ ; LY . Moo IRLG et 1% alt of our proposed
i inBLi s.biudih, 10 el
a LY T oadoend's Alclyhit. You dad have a
2 b i e i auef wewoia and 1 Lhank vow should get
13 Lial vre e Gl s L hOW you want to argue. Do
‘ 14 FICIV B L s . et dlar oaar Llhial ailerad
15 DTk isuURRes Yes, Ui order Oor argument

cellaed Ly the statute, however, f¢ i
¢ pvnie:nt should follow

O I S Y I WU

faian Lite wider
iocGurir, N.RL.S. 175.552

N [PTVS R S TP

18 tals v . ; . . Y
‘v .o Lue hewacana, ocvidence must be

D aggravataiey and witigating circume

20 R B - B v

21 [IEVHNET sl Rhess o ador of arqument;.

23 Lhaen: o Y A

23 . e wediis, lue pluavdui.nl should argue .

24 [ . s ot Charse, a2nd T owould note while

25 i Gteed el L. owiygwiwnt, this 1s not

26 U S T, eo a penalty Loeding in a capital :
27 2 it .- st Uik wurden of proof,

25 ] e : B [P si-ates vurden, the

Lot prevail and

;o0 rircuustanca that

31 SHOLLd e Tahesd A0Lo Culielderastion and would support that

FEYPORTE IR
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27
28
29
30
31
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LY THE COURT: Response, Mr. Johnston:

BY MR, JOHNSTON: Just that we believe it
shoula we the standard order of arqgument, Your Honor,
with trhie State arguing first, then the Defense and then
the viate having the oppoertunity to close.

Again, our burden of proof in this area is
beyond 3 reasvnable doubt and should we fail to maet
that turden of proof then it is automatically to the
advantage of the Defense, and we believe that is the
historical Justification for allowing the State opposing
Argaient .

BY WHE CUURT. Alright. The Court agrees
anu believes that the argument ought to follow its nornal
Lourse and the reason that the State has two opportunities,
a8 the -~ Cult wnderstands, historically has always been
buecause the serden s entirely on the State to prove
LeYOnRa a rcasonabie doubt, and that s alwaya true the
Sleallt Loediedes with respect to agyravated circumstancesi.

SeLowhe vrder will ne that the State will open,
the Deivnse wiil have the gecond arqgumnent and both defanse
suunsel are free to argue, and the State will close.

Now, we have very little time left until your
Learing. I am aure you want some time for lunch and
cail we o aake Lt at2:00 ofelock stil) or what?

is¥ &k, MCGUIRE: Sure. It is my understanding,

Yaur Hopor, tnat the Defendant will directly address the

TWLy Gl EC Ul arguments.
PY Phel COURT: Mr. Johnston do you want to
widme al oy 0310 Lon wn that?

¥ oMic JUMNSTUN:  Where is the authorfity for

GRS CUURT: 1 believe the authority ia the

-20.
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; i

cummon authority of a Dafendant always having a right at
the tine of sentencing to make a remark.

8Y MR. McGUIRE: That is the authority on

3
4 which we vely, Your Honor.
5 BY PHE COURT: There i3 a statute on that.
v BY MR. HERRING: Yes.
" 1Y MR, JOHNSTON: Have you got that statute
8 avatltaita?
9 BY THI COURT: Why don't we put it on the
1o recut )
T BY #i. MCGUILRE: It is 176.015.2. "Before
I LEpoBing sentence the Court shall afford counsel an
14 Gpportunlty t. speak on behalf of the Dafendant, and
”14 anall sddvess the Defendant personally and ask him if
1s i Ni wistizs Lo wake a4 Statement in his own behalf and tc
16 present any ovidence in mitigation of punishment.®
v BY THE COURT: aAnd the Court will certainly
L8 Aallow 1t 0o that vasis.
19 ‘kyes that settle everything for you? There
20 s dliil souie Lie period left, perhaps we should recess

and hiews fandci..

2 -
{wbereupon at the hour of 1:20¢ p.um.

X2 . )
4 ruceas was had in the proceedings.)

23
24
2s
6
27
Z

L

-39-
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H {Whereupon at the hour of 2:13 p.m.
1 | the receas was concluded and the
[ fallowing proceedings had.)
2
BY THE COURT: Let the record reflect the
3
COREInuation ¢t the case of the State of Nevada, Plaintiff,
4
i YH. sewbuot Ybharra, Jr.; his presence; his counsel; and
5
the Duserice Attorneys; the presence of the jurors and
)
the aitcrnate in the box.
T
7@ are dt the time and the place for the giving
§
| vl iratsuctions and closing arqunents. Correct, gentlae-
9 !
wen?
1o
BY MK, JOHNSTON: Correct, Your Honor.
i
% BY CPRE COURT: I assume the parties want me
12
I LJoinstiuct Lefore arqument?
13
u HY M, HEKRING: That is correct, Your Honor.
14
BY e, JOHNSTON: Please.
15
LY ank COLRT: Alright. ‘rhat being the
16
vase, . wiil bioceed by reading you the instructions
17
and then yeu will hear argqument by Mr. Johnston and
' 18
d4lfdument 1:n bhetween by Defense and then cloging argu-
13
el by re . g haston.
20
e dnstructions in this area of the casa are
2: |
Lt
z
The 1nsi{ructions given to the Jury by
2%
Lhe Court wust be accepted Ly them as the
24
Law qovarning this penalty hearing,
25
M ury is not justified in imposing a
26
suitence contrary to the taw, as laig down
27
LY tne Court.  The inatruccions should
28
b refarded as a whole and not disconnectedly,
29
ffedarh thuere are a considerable humber
30
bbbk series. It a1s always well whan
31
1w afe &applying an instruction to the
32
facts ¢of the case to agcertain whether
~An—




Case 3:00—CV—00%33—GMN—VPC Document 124-2777465 Filed 06/23/05 Page 5{l of 312
s

1 thure are one or nmore other instructiona

’ 2 having a bearing on the instruction under
3 counsideration. The law cf this hearing
4 iu not all embodied in any one instruction.
5 You are instructed that if in these
6 snstructions any rule, direction or idea
7 be stated in varying ways, no emphasis
8 thereon is intendsd by me, and none
9 must be inferred by you. You are not to
10 single out any certain sentence, or aay
1 individual peint or instruction, and
12 iynore the others, but ycu are to consider
13 4.1 the instructions as a whole, and to

" 14 teqard each in the light of all the 4
15 others.
16 Two classes of issues or queations
. - Lhave arisen for determination and decision
18 in this case; first are cuestlons of law,
19 . and second are questions of fact. It is
20 the duty and exclusive province of the
21 Conrt Lo Gacide these guestions of law
22 wihich are raised during the progress of
23 thiy hearing and detarmined by the Court.
24 But, as to the second class of isaues or
25 questions, that is, quaestions of fact, it
2% ig the exclusive vrovince of the Jury to .
27 decide and determine. The Court is not to
28 decide or determine these issues or questions
20 &t fact, because this is not the province
10 ai the Court, but it is the exclusive
31 i province or the Jury.
1 The trial Jury shall fix the punishment
41—
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20
2
22
23
24
25
26
27
28
29
30
31

32

for every person convicted of Murder of
the First Degree,

You must determine which of the
following punishments is appropriate to
ImpoKe .

{1) Death, or

iy Life Imprisconrent without the

Possibility of Parole, or
i3) Life Juprisonment with the
Poussibility of Farole.

e punishment of Jeath may be imposed
+dy . f one or wmore agygravating circumstan-
tw& cr: found and any mitigating circum-
S-ance or circumstances which are found
“nonot o outweigh the aggravating circum-
2fahde OF CAIrcumstances.

Qtherwise, the punishment imposed shall

Lispdlechsent in the State Prison for life
“iiii 0o without the possibility of parole.

['i¢ burden rests upon the prosecution
t¢ establish any aggravating circumstance

clirumdtances beyond a reasonable doubt.

Veu must-consider any evidence of
adtdgating clircumstances. However, you
cannot coneider any arqgravating factors not
spccitically wentioned.

it is not the number of aggravating
¢ dtigating circumstances which make one
twIe Wwelghty than the other. The Jury shauld
cwfalded the nature and gyuality of the
Tircumptances in weighing their relative

ralue |

—-42~
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e

! You are instructed that an agqravating

2 Circumstance of Murder in the First Degree
3 13 whure the murder was contitted by a
4 defendant who was previously convicted of a

Ty iviony involving the use or threat of vio-
o lence to the person of another,

7 You are instructed that an aggravating
¥ Clrcumstance of Murder in the First Degree
9 ts where the murder was committed while

10 the aefendant was engaged in the commission

Ity wf Sexual Assault (forcible Rape) .

12 4 person who wilfully and unlawfully
i3 S joein another person to sexual penetration
14 Gdalhst the victim's will 1s guilty of
L5 Sudual Assault,
16 when the killing occurs during the per-
17 mitfation of sexual Assault {forcible Rapa} ,
’ 18 404 1s an ewmanation thereof, ir ig committed .
19 thovhe perpetration of the Seaual Assault
i
20 lrorcibile Hapej .
21 i crime of Sexual Assault (forcible
2 | Fei) enbraces not only the actual facts of
23 fie tiunsaction and the circumstances surroun-
24 lid At, but the mattera immediately ante-
25 cedent to and having a direct causal con-
26 nection with it, as well as acts immediately
27 following it and so closely connected with
28 It a8 i form in reality part of the occurrenca,
29 fou are instructed that an aggravating
30 ;. vircunsiance of Murder in the First_Degroe
3 | it where the murder was committed while the
iz | derendant was engaged in the commission of

-4 3~
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20
2
2
23
24
25
26
27
28
4
k10

33

pidnapping of the First Degrea.

You are instructaed that aevery person
whe wilfully leads, takes, entices, or
caii'les away, or detains any minor with
thie intent to perpetrate upon the person
Jf such minor sexual assault, is guilty
! ridnapping in the First Degree.

when (he killing occurs during the
perpetration of First Deqree Kidnapping, and
is an emanation thereof, it is committed
in the perpetration of the First Degree
rauiapplneg .,

The trime of Firsc Degree Kidnapping
enclales ol only the actual facts of the
Lransaction and the circumstances surrounding
it , Lut the matters imwediately antecedent to
Lavang o dircet cuusal connection with
L. az well as aClos ilmediately following
aud wu Closely connected with it ag to
fwor. i reality part of the occurrence.,

¥You are instructed that an aggravating
catvanstance of Murder in the FPirst Degree
iz woere the wurder involved torture, dep-
ravsicy of mind, or the mutilation of the
viccim.

The essgential elewments of murder by
Leans ¢f torture are {1} the act or acts
which caused the death wwst involve a
igh degree of probability of death, and
{<; the detendant must comnit such act or
aCts With the intent to cause cruel paln

s suttering for the purpose of revenge,

Y

Page |
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16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

b .

sursuasion or for any other sadistic
pulpose .

The crimu of murder by torture does
nwl necessarily requice any proof that
Lize defendant intended to kill the de—
ceased, nor does it pecessarily require
any proal that the dsceased suffered pain.

Tne condition of wmind Aescribed as
depravity of wmind is characterized by an
fherent deficlency of moral sense and
rectitude. It cousibBes of evil, corrupt
sad perverted intent, which is devoid of
fvgard for human dignity and which is
lauifferent to human life. It is a state
gt wand outrageously, wantonly vile,
fiwr rible or inhuman,

Yiu are instructed that the term "mut-
Liate” awans to cut off or permanently
austloy a limb or essential part of the
aely, or to cut off or alter radically sc as
Lo juake anpertect.

You are instructed thatv a mitigating
Clicasstance iy where the defendant has no
saigaiticant history of prior criminal
at'tivity.

You are instiucted that a mitigating
citcuwustance wi Murder i the Firat Degree
18 where the offense waus comnitted while the
celendant was under vhe influence of extreme
disturbance even though the influence of
such mwenpcai distuarbance was not sufficient

o voentstlonte a defense to the crime or

45~
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i
I
‘\
, H
N i
1 r letce the deyree of the crime.
? 2 You are instructed that a mitigating
3 crrcumstance of Murder in the First Degree
3 1y where atr the tiwe of the offense the
5 capacity of the defendant to appreciate
6 the criminality of his conduct or conform
7 f his conduct to the reguirements of the
8 ‘ law was impaired as a result of intoxica-
9 | clcn &ven though that lmpairment was in-
|
10 i] sufficient to constitute a defense to the
1 H vrise or reduce the degree: of the crime.
12 !‘ Y0u are instructed that a mitigating
13 é ciicumstance of Murder in the First Degree
"14 ‘ it where at the time of the offense the
is § caiacity of the defendant to appreciate the
6 erivinality of his conduct or conform
ol hls conduct to the regquirements of the law
18 ; win lmpaired as a result of mental defact
19 swoe vhough that ifipairment was insufficient
20 Lo constitute a defense to the crime or
2. ta ve@duce the degree of the crime,
2% You are insuructed that a mitigating
27 Slrcumstapnce of Murder in the First Degree
28 i where at the time of the offense the
25 sapacity ©f the defendant to appreciate
26 the criminality of his conduct or conform
27 his conduct to the regquirements of the law
28 wif imayired as a result of mental disease
29 e though that impaloment was insufficient
10 T comstltute a defense to the crime op
11 feniice the degree of the crime,
42 You are instructed that a mitigating
Cird umstarce of Murder in the First Deqree
46~
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- 1 is the youth of the defewdant at the time
2 of the crime.
3 Ygu are inatructed that you may consider
4 any other mitigating circumstance oOr cixcum-
5 stances even though that pjtigating circum-
6 stapge OF circuonstances 1s not sufficlent to
1 counstitute a defense or reduce the degree of
8 L CIrlme.
9 A reasonable doubkt is one based on reason.
10 it is not mere possicle doubt, but is such
b 4 Jdoubt as would govern ¢f control a person
12 10 the more weighty affairs of life. If the

oo 13 winas of the Jurors, after the entire comparison
14! snu consideration of all the evidence, are in
15 ouch a condition that they can say they feel
X 16 an abiding conviction of the truth of the
17 waaige, there 13 not a reasonable doubt.
4 ount LO be reasonable must be actual and sub-~
19 stantial, not mere possibility or speculation.
20 It Ls the province of the Jury to award
2] ¢ the statements of the various witnesse:. the
22 Cfucehue and weight to which in your judg-
23 wwil Lhey slay be sntitled. In determining
24 the credabilicy of any witness examined,
25 Lt 18 your right to take into consideration
26 iip interest or feelings in regard to the
27 cutcome of the trial; his appearance or de-
% portment wiile belng exaiined; the possibility
29 j ©¢ propability ot the truth of tha statements
36 “ ... such witnesses as couwpared with other
3l i .sc.mony given or fact established; his
EX ? L, poftunitiesa for ubservation or knowladge
|

1 ~47-
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21
22
23
24
25
24
27
28
24
30

1

sl Lhe Gatter of which he testified; .
vig triendly or unfriendly feeling toward
zither side, and qunerally those rules or
Sl haty expericnce and general obser-
vation by which intelligent men decide

ai 10 controverted propositions of fact.

ft 18 a yensral principle of law that if

4 witness has wilfully sworn falsely with
respect Lo a material natter, the Jury is

4t liberty to disregard tiie entire tes-
timeiy af such witness, or Lf they find

iy part warthy of belief, either bacause of
sLe ioherent proval.ility, or because it

22 s urroborated by uther credible testimony,

“he isay accept auch part and disregard the

wheoalificd crevrle may give their
G queatlons 1o CONtroversy at this
tGouostat yuue in decdding such
su B Yol oy Conslier the opinion
cat e reasons stated therefor, if any,
covapert who gives the opinion.  You
Sre oot bound to accept the opinion of
Uoeenere as conclusive, but vou should
ivo 1o it the weioht to which you shall
frist 1t o he ertitled. “You may disregard
sovosweh o opindion, if yoo find 1t to be
it EILISHY 8 RPIN
Twwo classes of evidence are recognized

ot muittedd in Courts of Justlice, upon

St oo toth of which, if adequately

i Juries may lawfully find the

—44-
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1 ” L R 4 agygravating circumstances
1 ~t ritigating c¢ircumstance. One ias

3 “irect evidence and the other is circum-

4 | ttactial. firect eviderce consists of

5 the testimony of every witrness who, with

s «ny of his vwn ohysical Ea2nses perceived

o any of the concduct constituting the

P aqgravating flrcumstances, or mitiqatinq

9 Cricunstance, and which testimony relateg
19 what thus wasg perceived. All othar evidence
It admitied is circumstantial, and insofar

o a4 it shows any acts, duclarationa, con-—
13 t1ons or other circumstances tending to
14 LY Ove an aqqravating circumsatance or

12 cibtiating Srroumstance in question or

16 oty te Connect the detemndant with the
17 COBiG L La0n O an aqgravatineg circumstance

. 18 crowc T adating circumstance, it may be

19 Cretivered by you in 4rriving at a verdict.
20 b inaken no distinction between cir-
2 | fwlaniial evidence and drect evidenca
22 - e the degree of proof required, but

23 FEmpei Ty each for guch convincing force

24 itosaay carry and accepts esach 45 a reason-
25 soiw wiecthod of Proof. Either will support
26 Toverdice if 1t carries the convincing

27 i ety required by law au stated in my
28 | Tremfrucr foryg,

29 ™is Court hasg already instructed you
30 ! YT aTe made the sole judges of the
3 "eEUirGey, and of the weight to be given
32 e oMar, g determining questions of
-.49‘_
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) fact presented in this case, you should
B ! Le quverned soclely by the evidence intro-
2 duced and admitted before you. You are
’ Lo bring to the consideration of the evid-
4 ence before you, your everyday common
5 sense and judgment as reasonable men and
6 women and those just and reascnable
7 inferences and deductions which you as
s ren and women could ordinarily draw from
? facts and circumstancea proven in the
10 case, rou should act on as jurors. You
. are not tou fancy situations or circum-
1 stances which vou would not draw from the
3} evidence, but you are to make those just
" and reasonable inferences from the circum-—
» 8tances proven which the guarded judgment
1e O reasonable men and women would ordinarily
v make inder like circumstances.
1 Jpon retiring for deliberation, the
o culy; Gay take with them all the evidence,
20 vhe wiitten insctructions given and notes of
4 tedgtisony or other proceedings on the trial
z taker oy themselves or any of them, but nona
2 taken by any other person.
24 after the Jury has retired for delibera-
25 tion, if there is any disagreement among
2 them as to any part of the testimony, or
27 3t they desire to be informed on anyj ;oint
28 vt law arising in the case, they must require
» the efficer to conduct them into Court.
30 upon thelr beling brought tnto Court, the
3 information sought by the Jupy shall be
2 vylvun them in the presence of, and after
—Yi) -
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| notice to, the District attorney and _
5 the vuefendant and his counsel.
3 | it will require the unanimous consent
1
4 | of the Jury to agree upen the verdicta.
5 Whun yow have agreed upon your verdict
6 they should be signed and dated by
4 your foreman.
g | The (ourt has submitted one set oOf
Y Special Verdicts to you. They are to
1w reflect your findings with respect to the
‘:
11 : presence or absence and weight to be
12 i given any aggravating circumstance Or
13 cilrgcumstances and any mitigacving circum-—
\4 stances.
It will pe the Jury's duty to select
15
one appropriate special Verdict pertaining
16
" ” to the Jury's finding with respect Lo
H
|
aggravaling and mitigating circumstances,
18 o
and thereupon determine the appropriate
19
20 | punishmenl which 1s to pe Lmposed.
) ‘ Those are the instructions, ladies and gentlemen.
21
! Anything further with reapect to the lnstruc-
22
23 1 tions?
. ‘ EY MK, JOHNSTOR: Nothiny on vehalf of the
Z '
~ ‘f State.
25
bY TTHE COURT: slright. The State can go
6
forward.
27
CLOSIRG ekUUMEHT
28
29 ‘ BY M. JUHHSTON: May it please the Court,
Mr. McCuire, Mr. terring, Mo, Failman and Ladies and
30
Gentlemens
31
3 1 tbrought wmy glass of water with me today.
2
-51-
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1 T think T ralked ton long the othar day, at
2 least that is what my wife tells me. Hut there are many
3 things that I have to 8ay to you today, and many things
4 that the pefense counsel will want to say to you. So,
5 [ quess we just want to try and get your attention again
6 I and bear with us and bear with the temperature in here
T and to continue your responsibility,
8 Unlike most jurors tho, after the end of a
9 major felony case, render a dacision of quilty or not
10 quilty, go hame. We find ourselves in the unusual
11 poaition of a first degree murder charge where your res-
12 ponsibility, your additional responsibility, lnvolvas
13 ﬁ setting the actual renalty, i

514 Now, I would like to do some penalty setting
15 in the other portion of the case because of the severity
16 | of the circumstances because the law required {t, The

]
, 17 l law now reguires You to take a loox at the possible
18 [ penalty for first deqree murder, i
1% : T would like to, if 1 could, do something that
20 | I did when [ started a couple of days ayo with my cloaing
21 there. I would like to qive you a little outline of what
25 | I intend to talk about go you will have a feel for where
23 I am gotng. Th> first thing T would like to do is share
24 a few thoughts with you about the death penalty and then
25 1 would like to talk about the law of this state, the
26 State of Nevadz, the County of White Pine. Then I would
27 like to talk to you about agqravating circumstances and
28 witigating circumstancss Then last I will talk to you
29 ahout the weighing process that tekes place between them
40 in this type or a hearing.
21 NOw, Mr. Herring, the other day, got up and at
12 the beginning of his argunent 8aid that he really did not
P
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v
1 iike the word “"arqument"” and that this wasz not a debate,
' 2 None of these procedures are. If there is anything that
3 can generate into a debate its a discussion about the
4 death penalty, but that is not why we are here. We are
s not here today te discues why the State of Nevada should
6 have the death penelty. That is nuot the jissue. The
7 legislature has made that decision. 1t i our respon-
3 Bibility now an? yours in particular. After we have
y finished discussing this with you you have to make the
10 decision to anply the law aiven to you by the State.
i1 Now, the thing te do propably in the beginning
12 is sowething that all of us have to do. You have to
13 separate your personal opinion about the death penalty,
-.14 about capital punishient from this particular case
is because, as 1 sald, this iz not a Jeuate about the death
6 penalty. You are applying the law jist like when we
R 1 came to the end of the case in chictf. It was not an
I8 ! igsue to debate whether we believed in kidnapping or
19 not or whether that ought to be a ¢rime. well, like-
20 J wige the issue now is not should we have or should we |
21 ) not have the Jeath penalty. That decision is made.
22 ‘i We now have to apply it.
23 You know, it is interestincg, even in the short
24 | penalty hearing that we had, you heard a witness on
25 ‘ behalf of the Defendant, keverend Hall, express hia
2 personal concern about the death penalty. That is not
27 the issue. I suspect that from Defense counsel you
23 will hear more readinas from the Bible today and they
20 will probably discuss the old law and the new law and
30 where they think the jaw ought tu be: and where they
3] believe maybe the Bible has the law placed. That is
a not the issue. The issue betore vou today is to look
-53-
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4
1 at the law of the State of Nevada and apply it to thae
’ 2 case, a speciflic case involving the Defendant, Robert
3 Yharra. That is your only obligation.
4 Let's look at the law, There is a coupla of
5 instructlons that you will recelve right near the front
6 cf the packaqge that the Judge read to you, Instruction
7 No. 4 says, "The trial Jury shall fix the punishment for
& every person convicted of Murder of “he First Dagrea®.
g Now, there 1o no guestion about murder. You have already
10 made that decision. You have found it beyond a reason-—
11 able doubt. Your deliberations nave already covered
12 that subject. Now it is penalty time.
13 The instruction that follocws that 18 Instruction
" 14 | No. 5, for law the choices are, and I would like to share
i it with you more time, “You must determine which of the
6 following punishments is appropriate to impose. (1)
7 beath, or {2) Life Imprisonment Without the Posgibility
‘8 of Parale, or (3} Life Imprisonment with the Possiblility
o of Parcle.” There is three choices. You need to come to
20 a conclusion as to one of thoae threz. It must be un-~
21 ' animous. Fallure to reach a unanimous daecision is no
21 decision.
13 Now, under the law of the State of Nevada what
24 happens is, first, and according to the instructions that
s ) you have received from the Court, you have to find out
26 if there are any agqgravating circumstances, and the law
27 ’ has provided a description of what those are and I would
28 | like to talk about those in just a minute. Now, once
29 you do that you then look tou see if there is any evidence
30 of mitigqating circumstances., Then tc put it briefly and
3 slply, you are qgoing to take the two, 8C long as you
n | find some aqqravating 2P%%¢ and palance them and see
g
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1 whioh carries the wore weight, the aggyravating circum-
2 stancus oOr the mitigating circumstances? And in summary
3 that 1s what happens under our law jwecause once you do the
4 watanciig df Lt comes our an favor of aggravating circue—
5 stafiood thoen you are looking at the death penalty and
6 if it comes out in favor of the 'wriguting circumstances
7 then 1t's l1fe in prison and you do yet that second
8 choL¢r Lhat you have exerted betore bhetween life with
9 the possibilivy of parole and tife without, in the
10 SE4LE PIISon.
11 The angravating circumstaixces themselves, that
12 13 the burden of proof and the obligation that the stata
13 | has Lo bDear, orovinag to you that avorasvating circumstances
i4 “z doa, an face, exist 1n the particular case.
15 . The Frrst One we have alleged is Instruction
16 No. 10, And these have to Le proved beyond a reasonable .
v 17 ] dount. How, remesser that is » standard that you have
18 qrapplied Wity peloere. 1t 13 nething new. It isa nothing
i
19 1 LMDGs A1 le. You wili look at eacn of these factors
20 E amd say did the state prove it beyond a reascnable doubt
21 { and if vhey Jid then that is one sggravating circumstance. i
22 Now, the first one is Imstruction No. 18. It says,
23 "You are iasvructed that an aguravating circumstance (i
24 of Murder in the First Deqgree 13 whare the murder was
25 committad by a Jefendant who was provicusly convicted
26 of a felony involving the uaae or threst of violence to
27 the person of another.® That the murder was comuitted
28 by a defendant who was previously convicted of a felony
29 i involvina the use or threat of viclence to the peraon
30 L or apotnsr -~ *or vialence to another ™ During the
31 penalty hearing, and it may have happened BO fagt you
32 did not see it, there was an Exhibit entered, Exhibit
‘ -55-
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27
28
29
30

3

g

NoL %7, Mmat kxhabit by itself proves the aggravating
circulistances beyond a reascnable doubt. It's a copy

of the judrent from the California courts of a viola-
Lawe of walifornla Fenal Code, Section No. 245{a},

Aggravated fsbsulte the defendant who was convicted

in that caze 1s the Defendant, Robert Ybarra, Jr.,

that's ayyravating assault number one beyond a reason-

aple doubt.

Numper two, and in Instruction No. 11, "You
are instructed that an aggravating circumstance of
Murder in the First Degree is when the murder was com-
rnittea while the Defundant was engaged in tha commission
@t sexual asssault, (forcible Rape).® Now, when you
Lrrought bacs yoar verdicte, one .t those verdicts said
“We find tne befendant guilty of sexnal assault.® You
Found Dhid guilty beyond a reasonable doubt.

AN instructicn that yYou wmight want to look
at 1n vonjunction wilh that is prolainly No.o 12, which
gives s little 21t of an explanation as to when the
Killinng had tv occur in relation to toae kidnapping.
when you lookh at that you will find that it fits par-
fectly and your vaerdict that you have already made
proves beyond a reasonable doubt as to
out iln Inastruction 1l.

Next, Instruction No. 14 says, "You are
instrugted that an aggravating circumstance of Murder
1n the Firast Deqree 13 where the murder was committed
while the defendant was engaged in the commission of
Kidnapping of the First Degree." The murder was part
of or toliowed xidnapping in the first degree. Doas
that sound familiar? You had a verdict on Kidnapping
in the First Legree and beyond 1 reasonable doubt you

toune Lae Jetendant quiley of kidnapping in the first

-56—~
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1 Gegree ., Ne oo Tin o ls cilrcumstance nunber thres proved
. 2 bBeyond a e abic doubt.
3 [.aiucticn Ko, 17, aggravating circumstance
4 numass Vaoar, 'Yon are iustructed that an aggravating
5 circumdgtanc. of Murdesr in the Flrost Deqree is where
6 % the magder invalved cortoare, depravity of mind, or
7 : the mitilation of the victim." On this particular one,
8 e oply one we have alleged, you have made no decision
3 yet as to whether or not it is proof beyond a reasonable
w deutt ifi thi- wsse. 1 would like to, if I could, take
1 j 3 look a4t © . aastructions, the three that follow after
12 it, the ones | ambered 18 and 19 and 20. Number 18 talks
13 about toriae, sod Lt says  “The essentlial elements of
I‘t4 murder Ly wewens GF torture are (1Y the act or acts which
>15 caused the de.th must involve a high degree or probability
6 ot death, ..." The pouring of gas on Nancy Griffith and
R 17 1 iightang v oo fire, what c¢ould have had a higher pro-
18 Labilaty of Geatr tlhan thace? K
{9 " {2} the Jdetfendant must commit such act
50 Or accs wli: Jle intent to cause cruel pain and suffer-
21 ing ted the purpose of revenge, persuasion or for any
) other sadirzi urpose...” couritted the acts to cause
2 cruel pain srii sulfering. What other reason could there
24 be, particulardy when at some point during the sequence
a5 of events .. that little wash he real.ized what he did
o in the begirn:ng that Nancy Criffith was alive and, in
27 fact, by br. Yanduec's testamony, the fluid had to havae
o8 peen wnoudh tee 5tiil bw wet and running when she was
29 standing ot nitting <p in order to rull down the legs
0 and Create th usttern that it did.
51 Ghee reoonnd vne, Y., depravity of mind is
52 characterirsd v oan inherent deticiency of moral sense
and o atude. It comsists of evil, corrupt, perverted i
’ -57- ‘
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19

11

18
19

20

A

intent whi.o i Gevolid ol regara tor human dignitcy
and which is Laaalfterent to human life,..” I will
submic that one of e tinioys that you are goling to
Dirag o 201 2ocat will comwe out of the words similax
i, Mhuwean digniky with regard for human life,”

r

abd yGo oro volnag Lo we aaked to have regard for human
iife, the iite o the defendant. Depravity of human
fiind Clonsists 610 oval and corrupt and perverted intent,
vhich s deve. s 01 redgard to hwnen dignivy, and is
RUEA RS N B T O I I

Tl Tl Ghe Lnuer that Cetegoury Mutilation,
“You are .80 wSLed Lhat the teérw ‘mutilate® means to
Lat LBl s pecwenently destroy s lamr or essential part
G the Do, Now, Nancy veiftith did not live a long
el Gd bhui il oy wWill remest.er the letter that was
cead trom or. Saffle at tne university of Utab Burn
Jenter, bBoal she lived her forearms would have been
anputa gd sune ongels that were Lurned to the bone.
We wouid aan 0 tu you that on all chree items -~
LOrture, deprevity of amind asa wutiletion -- which make
QP AGATaVal 16y carcumstance nwhicer rour, there is clear
evidence 1! you luok at Lr. sSancer‘s testiwmony, Dr.
saffle a... v peopie who saw tNancy that day, that
aturdat fesanioyg, dee northeains, Don banpaer, Bernie
Homero, ti. ooas.'r.'s, look at the photogyrapha that are
in evidencs, there can be o question that the evidence
shows beyont o veasonaple dount aggravating circumstance
numbar fois .

caviig iound the fourth aygravating circum-
stance 1r .s oen necessary Lo look at the other side
oi the co... 7Tnis 1s not a once siced event. Our

aystel wd.. 3ol caslgned to e that., There is two sides

—5f—
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1 and you are ooookzued ve look at both sides of the ques-—
. 2 tivn Lo desabeerate falrely while looking at them.
3 iaw, on the other side thara are factors of
4 witigqation. “uese do not have to be proved bayond a
5 rcasonable Couit and that is an important distinction.
6 You Bee the State cerries a higher burdan. It is our
i responsibility to prove each elewent -- each of the
8 Tour CLICWwibrances wWe have alleged -- beyond a reason-
9 able doubt tw cven consider i1t.  Al) the Defense has
10 v 4o 1s shew vou eny 2vidence of any of the factors
11 ! and that esvab:isbes the facts.
12 voaw, Lhey have dalleged about eight different
i3 1tems for ou The first one being that the Defendant
:4 Nas NO slu. ol ocant hlstory of oriwminal activity. Well,
15 1 do not kEnow shat you conaider aignificant history of
16 0 criminal scrivity., Maybe it's there and maybe it's not.
17 i what 1397 rer ¢ Tlme, two crimes, is 1t ten crimes, is
r 8 it @ 1:ifetme ia prison? T don't. Perhaps the Defense
19 will answi: btro 127 von as to what i a significant
20 o Y r.or haanony == of erine.
21 Shei. thete ace sevecal itenss we read into the
22 Lhate Gl oo . tetendant on the night in guestion,
23 that bs reasss .rat Lhey coine down to, and his state of
24 mrod now ac f o resently exists,  They talked about
25 mental din: . oaece, amobiconal disturbance, intoxication,
26 mental confliot, xental disease, hatf a dozen items.
27 Lueok at se and ask thein when they talk, where is
28 ity Ghwew At - k. We want to see it
29 S Less nuiber sever o their list of mitiga-
30 ting fact.ii . thiyouth of the Defendant, the youth of the
3} Sefendant . S0 15 s tough ane, It really is because
32 whon o Lo toal Rebert Ybarea should be given a break
~EG-
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4
& I because Gf :15 yOutls, what apbout the youth of the victim?
2 shouldn't the Lave had a break also? And where. does
3 the responsilility really start? wWe give the right
4 Wo vote to [wouple whe are eiyhteen, when you are
5 Lwenty-wie you can gambile, you can drink, and the
6 Dafenoant was, boyund i@ reasonabile coubt, all of those.
7 Are you reésjwnsible tor 4 tragic anc serious murder
8 whan you are twenty-—onée, twenty~twei Where is the
9 1ine ac? kbere uces he become so ¢ld that that no longer
10 becomes o ldctor? Ls it thirty? Thirty-five? where
11 is thie line? iake thewm draw a Line for you.
i2 fie last riem that we have alleged under
. 13 Sidblgatliig fovtuery, 18 anything else -- anything else --
14 tacdlas and jentleasct that can include anything, just
15 Tike 5T O3, - . 1t you ara hit by synpathy for the
16 Uetendant, o are hit by gyspathy for his mother or
; 17 nim family, that 1h» sométhiny you can consider. That
18 Thow degat. e faector, and anytnhlng else that they
19 faaht suddue..  fhe fact that he 16 taking a Bible
20 Zlans, Sl bt 15 tryang to Lelp pansclf out, that is
21 what they 0o Jeing to tell you. de 18 improving
22 Rimosclf. Gdocabilitation is a responsibility. It is a
23 factor o consuder.
24 Mow, once you look at all the facts, the
25 aggravating .o one hand and the mitigating on tha other,
26 thir omes e proceuss of weighing them. Tt is just
27 that. You ntacx thei up on each side, give to each
28 factor the welght you feel 1t descrves, then find out
29 whiivh wne a0 the stranger.
3 ﬁ v, Lhiere 18 an lnaslracllon in there, Num-
3 r per %, that .ays "It 18 not the numbar of aggravating
32 1 Of wliigael. . scumetances which make one more walghty
| ~bt-
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B} ! than the Oo.wer.  vne Jury shouia consider the nature and
2z quality of 1noe vircowstances in weighing their relative
3 value.” If 15 not che nunter of factors that makes the
4 ? Jdirference., You are to lovk at tha yuality of the factor,
5 Lh:oan buas . ve weight 0f each ot the factors, and the
[ st taoe o cach Lagkof,  fhen you do that, balance tham,
7 italanice Ll
8 s e Li0ned 8o Oftern. un the earlier argumant,
9 vova will we: ana hear that instruction again about common
10 stiiae.  The pefunse 1s yoing o ve talking about several
11 things, you 2:vow, the youth or the befendant, emotional
12 disturbanc., iUl .cation, Yo afe going to have to go
13 Calk aAad o emsbes 4 Lot ol evieencs that is very important
14 i GEOVIND cach s ThOse LLemE. Jde COmUOn sense when you
15 locr st tho, vowr oVeryday expericace.  Where does a
16 ozt Dueg, o luse the trappings of youth and bacome
' 17 frerebEeibie s oan onlelt¥ Lo that with each of those
18 - . )
19 1l o aubiil that we welieve the evidence
20 Lie wiai oo ao Gellaltel; mocs persuasive and of a
21 Leavler vas o and s the tavur o aggravating circum-
22 BLAITey i - ale Lase.
23 Sl oA eppruntiate case for the death penalty
24 ©l Larital ;ualsbaent? 1 can remeinber back to the voir
25 direing ©! Ui Jul'y over a year aqo, back to March 3lst,
26 in factl, !l %8y, when we lirse started. Do you ramenber
27 we asked oo ostions about the death penalty and how
28 people telt apcut 112
29 1 orencubor asking sowme people, Do you feel
30 that the - fh penalty 18 appro;riate in any case?”
31 Lo sht saying, "Yes, | suppuse there's a
32 Case, " and . . woere a couple thet we would ask, *could
. —i L=
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1 1 YOU giVe ua a:n eXawple of what you think 18 an appropriate
2 El case?"
3 % rare tiey would say, 4t least some of them,
4 “We:dl L dientt o really <n0w that 1've asver seen one,
5 tat ot thur were ooe 1°d Know 1t. "
6 TEN ANOwW, it Jo interestang. It is interest-—
7 Iug owaibin tie lasl week or su a Justice of our U. S,
8 SHUpYe.n. Cuurt, botter Ltewart, decided to retire. Potter
3 Slewast, Soeiv | nals ayU, WrOte an oplliion on obscenity

10 ! At e fa toue, tiar wiin the reasons that he gave in his
| Tpindias Wher o saaa Y@ know when 1 osee it,” referring
12 to obscenity ..  pornography, that wasg not proper.

13 wher w5 ko L Uhs Cose and decide whather the death

"14 waalty ox 0 rOprisate we pelieve tnet the evidence

15 | #3131 bedp on aecide that you will kiow it when you Bee
15 it,  This s tyat cawe. wWhat 18 known as the death

. 17 penalty 0 2 copriate. Thank you.

13 FERE RIS TS i Mr. Harrving and Mr. McGuire
19 s Vb weel b Lgetadb LLESTY

20 nYoM U, VMOCUtRE: Your nwonor, Mr. Ybarra wilil
21 Thh o the ] oLy talet,

2 o [ ] Alrignt. Mr. Ybarra has the
29 11ght Le ot e the Jury oo Lis cewu uehalf as well ae
24 SLdnne . e H wWliio Speak now.

25 I SENUANT YURKRRAG Lafiezs and Gentlemen:
26 « fope yGU Tind 2t in your heart to forgive ma.
27 Ifar very worve 7or what L've avne. I truly regret

28 tha rzal wior @ dope by sacrificing Wancy to satan.

29 oo, wWExn 1l was oa little boy 1 was hit

30 in the hoe  o1vi o Loam that ny father used to make

31 @ swing d.4on and wy little Lrothers and my sister.

12 [LP 2 LTIV A =ica. [ aign't know what to do, I didn't

-.62;
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. KNOW what was wiuhy with £e. 1 cried and cried for help.
. fowerd "Suaweiody please help me. "
2 Chie aoctors dian't kuow what was wrong with
3 wt, ey Miew.wd 'L Jive me anything to stop the pain.
4 Buy @ stafieda wslonyg aleonol. 1t didn't work tco wall
p NG, bosTer o ua UELING JCugs WLLL the alcohol and it
6 i heen, Gul 4D suwada Iy head sickar.
4 (e oorying tor help now. Please don't give
g Lhe Jeadln pehalty, give me 11fo Ln prison so that
8
9 wigye: L0 L1 adve the chance to Lecome a good and happy
10 AUl LELRY Ladat 1've wtruggled so Long and so hard teo
LT
1t
12 Wt Vely badly o wane up all the pain
3 Wt multeri.g aeariacng that L'va ceaused my family and
1
" 14 als vy loves, onss. L owish to ced | could do something
s L s 1l Looomancy oL hes nocher and father and
1
6 il wee. sintefs, out all i cen do is tell them how
1
[ 3 SN SN alis Lua whal l've Glaw.
17
s Ut give e a1te in prisun I'11 have a chance
18
19 EL Dt .urits, 1) have a ¢hawce o> further my education,
20 L ocal wel davwivesd with the charzch lika I used to be, I
21 ! can study . beuvome @ priest like 1've wanted to since
I
: L was ditide.
22
2 Ulease give we lite in prison. I would be 80
24 ? -- ploase don't give me the deatn penalty.
i
25 : o1 PHE CUURT: Mr, fcGuire and Mr, Herringv
o1 Mit, HBERRING: Yes, Your Honor.
26
CLOSING ARGUMENT
27
28
BY MH. Hbbiciwo:
29
o i inink there are pecullar circumstances
3
that imke
31
s capable of arguing this case to you and
a2
-/ 3~
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| discussing it with vou.

. | FPirst of all 1 have Kkilled another man beforae.

3 il A lot of us my aqge qroup have. We ware sant for better

. ” or for worse (o another country and because the govern-—
>S 1 nesnt said this is what 18 right, you go over therae and

; kiil people. this 13 righit, becauss it's right, -

|

; that's whav 1 did.

§ i diseinctly remember instances where peopla

0 were Killed ar a direct result of sumathing I did,

0 wsiting for them to walk into an ambuah in froat of

I : Claymore Muuvnda, two pounds of explosives and one hundred
lj I tifty steol Lalle, fifteen of them cubt down just like

" ' trat, {(indicating) when I pulled the trigger.

q
‘}“ i carc back, however, some tiue later and found
. vut that wmy government and my country said, well, maybe
' that wass'l =0 hot an idea. Mayove that wasn't right fer
¢ ud to WO thal. Maybs it wasn't such o good idea to send

‘ 7 all our vovs war there ana have 34,000 kilied in

,

* Vietnaw, cut . d1d it beacause they told me it was right
” ana becoas: @ uave always been Lrought up to do what

v

%0 was righit. al] my brothers went intoc the service and

A Gid thear duiy . cut I'in not sure now,  You know, it's

2 a recal Lig prusiem for us who cowme back and are toldr

o by other peers who iird not go, who resisted, who did

# other things, that wasn't right. You ware wrong. You

- killed puople in their homeland -+ I have a peculiar ilntersst
% in codeu invelving death, when people tell you you have
7 to do wnat tne 5tate tells you to do pecause it's

23

right.
29
secenialy, I have a peculiar interost in this

* Sabe Lecauss ain 1977 1 was employed Ly the Attorney

3! Guneral's otiice of the State of Navada, and that was |
2

* the tine when Lhe tirst death penalty statute was adopted.

~6d-
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1 f along with a number ©f other people who worked on that
2 death penalty statute, I drafted, redrafted it, worked
3 with the legislature, testified, studied the constitution,
4 gtudyred the principies of the United Stataes Supremas Court,
5 and worhed with the legislature to develop the current
& penalty sialote Lecause they told me that was my job.
7 Thias is what we want you to do, Mr. Herring, we want
3 you to “esearch the death penalty and find out how
[ to de it and 4o it right.
10 Now, tho statutes that are in the book ila cne
i of the drafts that T submitted to the Attorney General's
i2 office apd we: Laosoguently adopted by the legislature.
13 L have « pecul: .y orterest in casces involving death and
" 14 E particelarly desih in Nevads because it hits home to me.
15 sy, Formiee e o 10t of study on death and the death
16 pelhaity aml lat ae Ltell you sone things.,  Seventy-two
. 17 pears ajgo in "“ieak, barren, God-forsaken building
18 calledt J¥e o cls State Prison in Carson City, a building .
19 Duilc wndll 7 194103 49 a territorial prison, on May
20 SLoc, v, o djittle after midniqht, Charley Keizer,
21 .i A dadil LRAE we s aude Lo Cod's own image, became the
22 L first [z1u0n . oGar state to pecome legally murdered
33 By the gus clrnisec .
24 Nuw, that was a new mode of exacution., It
25 was coneidess 't Lo highly sophisticated and humane.
26 Frice v that ' ., had been three hangings, one person
27 fadl bwstd. ure. wtenl Ly & firing squad -- legally, and
28 Iodon 'l anee seew sany Jynches we had in the State of
29 Muvae .. ofo. o wmlarted keeping track. Before 1909
30 1t wai ettt Luch o county’s optinn and there were no
3] sjpecif e rechi haa many people were oxecuted in the
32 Dtawe Lol thiar Inyl
Fr.or mtanned hangina neovle when people were
_65_
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1 ruralsed by the hanging and sometimes the heads becams
5 2 separated from the body because they dropped them too
3 far and they cuortaioly Jdid not want to have the people
4 who viewed the execution becour pauscatud, 50 they took
5 Up the Fi1ing sequad, and une Lersoh was executed by the
6 Flring afuad.
7 Utah still uses the (d:iag seouad. Most of
8 us probably wWiil remender ebout Garv Gllmore peing
9 cxecut e by Fhe firsng sguad not tao lung age.  The
10 guantlernan that was exoeuted in Utan before Gary Gilmore
i1l had one of thosiie 1attie hearts pinned over his shirt
12 about where Lis beart wan and the marksman were instructad
13 to shoot into foe heari.  Five of thein -- all five of
l;4 them misssd.  fhe gentlemen hutig on a pust and bled to
15 death in Utan State Prison,
I
16 j Thiit/-siv tlwes Hoevads hos turned its back
: 17 apon the comnarmt of the becaleque, "rhtouw shall not kill.®
18 Tlea: times uHw we have errogated to N
19 Gurseives Che oobe La destroy the lmage of God on
20 warth.
21 Flhiictv—6ax times we have disoutad the sacred
22 1dea that e oot Lo Loyond reddemptlon.
23 Thitty=31x tined we have reverted to our
24 primitive and savade Grigin bred in generations in the
25 Jungle.
26 fhirty~-sisy tlaes we have clused the door on
27 2 wan’a life 2l gent him to his Maker with a crime on his
28 soul aad guilt Lo b Yerart aned Cendend hiw hia God-
29 given right Lo repentence, redqnptic: and forgiveness.
30 Thictr maix wimes we hlave surpad Ged's auth-
31 ority to judge our fellow man,
32 Thirty-s5ix times wae have pruclained that the
State of Nevada has no duty to be civilized by killing
_ﬁﬁ_
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1 nis ftelliow .o
7 M. Balit3ton saya that the death penalty is
3 not the iegsu~. 1 sabwit te you that as you sit there
4 today you nave 1o decide upon the Jdeath penalty in your
5 own heart smc deterndne wherher, in fact, it's an
6 appreoviate oo cisbhnondt for this caase.  But somewherae
7 along the |1 in your haeart and roar mortal soul
8 ‘ YOU are Goine to have to deal with that.
9 | Cieocwin ool Six womenh on thiis jury professed
10 1 sout beliel oo Chodstlianity. foue of you, even if
13 reluctanutl, | have expresssd your belief in the death
12 SEhaltY o ar o g up rlabe Sunighimer £t 1 oask, as you
13 ENR I cintoyeu cosbow by Yuument, that you
. 14 stdreh e 1oan ef vt Lo errive at a rational
15 ! ang pal o oo lanton pased noon a fresh look at
16 LHE eviiong Soemoyou ko etesss Frow your mind any
. 17 SPLNLOL Tiers . . Lo- o wave D 2epital punishment until
18 i have ma S agsinst capital punishmaent.
19 Cadaneant gFetal Ly to the essentials
20 kS SRS QRGOS b sgmals o rards have said time and
21 tame egnde . 3, Youndshenend or treatment of offenders
22 8 dITeot. © et soloor mate b the Lhree ends: {1)
23 O drseouT 4 - 1 o as a Jeterrent upon future
24 TERRE vt L .0 tee omfine the offender so that
25 he may wod Lo 1oty and (3} to correct and rehab-
2% abttate e o Do b Trere is npo placa in the acheme
9 for panashees roy its. own gake, the product simply of
28 venqgeance .1 Lot ten "
20 seoare e here LG Lry and get back for the
30 wrange tha. o« o done. We are here to simply decicde
31 what e {0 S ust on the wase of puniahment, "That
32 Teaver o oL gy b thae <brath jwenalty Serve as a
07—
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. 1 duetwerreot to ochers? Are we sending a message out to
"
¢ 2 Chis vemuun:ty?  Are we sending it out to America saying
3 Aon't kill because you are going to and up killed your-
4 410
5 There are those whe indicate that we are
6 1ivang 1 a5 age that is probably the most barbaric
7 Gnd wlwbai oince Christ walked wpon the earth, There
8 | is wore slaughter than in any other time in history.
9 hat 1% probably why we did not worry about the death
10 of i wah.  We have become inoculated to brutality
11 ans Cuoaiie 10 human suffering.
12 v -wunmit Lo you, however, each generation
13 thriuicLosl aehanlty has become suwcessively better and
14 MLDL [aidit ol pIocress we are steadily climbing those,
15 philescorhicaily and medically and from a humanitarian
16 Tliiaec wfowvapw.
i7 Men of aood wiil drcontestably will tell .you that
‘3' 18 We ate Our hrpthers' Keeper and cannot be thrown into R
19 the ocearn without destroyineg the bhaance between every
20 drorn af water inke the ovceanr. We all got together.
21 W fwade guod proqresd.  Throughout time man has made
22 a various nunber of attempts in finmding a way to punish
23 his rellow man because of infractions of good order
24 antt a5 a dilator of the community. Our progress has
25 been praiseworthy.
26 There was a time when society thought that -
27 criminals should be beheaded; burnecd at the stake; boiled
28 or buried ative; strangled; stoned; skinned alive;
29 starved to death; when they were torn asunder by trees
30 fastened to their limbs; or devoured by wild beasts,
31 like Daniel in the lions den, that was his punishment;
32 forced to drink polson, like Socrates; crucified, like
—68-
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Christ; drowned; chopped in two while they're still
alive; eaten allve by insecte; or sewn in a bag with
snakes -- all in the name of justice and all because
it was the law of the land. That's what they said you
had to do because that was the way you were supposed
to punish people ~- the law of the land.

As odious and distasteful as these practices
may be, let's take a look in the future. A hundred
years from now I think we are all precty much in
agreement that probably capital punishment will be con-
sidered no longer « viable solution to the problem of
criminality. You will look back upon the gas chamber
in Nevada and consider it, along with the things I
have just discussed with you as methods of punishment ,
suitable provisions for the imposition of the death
penalty.

A Liwe was when pigs, horses and cattle were
all execured, traded ond executed, for crimes baecause
it was the law of the state.

In 1474 a rooster was tiied and convicted for
the horrible crime of layiug an egg. This was in our
mother country of kngland. Both the rooster and the
eyqg were Liad to the stake and burned alive. It was
the law of the state. That's makes it right, dcesh't it?

There is another case, in 1831, a little
British child was hanged for stealing a spoon., It was
the law of the state.

There is a recoried case in England of a
nine-year-old qirl being hanged for stealing two pennies'
worth of salt. It was the law of the sutate.

There is another case, in 1748, of a U.S. boy,
ten years ©ld, was executed for murder. It was the law

of the state,

-6Y-
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it 13 repulsive every tine a Prosecutor
approaches you and tells you to kill another human
being pecause it's the law of the state.

In England during the reigri of Henry the
VIiIi, there was over twohundred crimes ranging from shooting
fabbits to associating with gypsies, for which the
death penalty was enacted and during this time to the
shame and disgrace of our nother country, 72,000
Englishmen were executed. This, however, did not seem
to deter Englishmen from committing crimes.

During the reign Queen Elizabeth I, 19,000
Inglishinen weie executed, but the crime rate continued
Loor) e

feter b, o Hritisn czar ot Russia, issued an
CGlCL Agatnst men wearing beards, and in order to enforcae
1t i 1724, one year alone, he put to death 8,000 Russlanas
tor wearing beards, because this was the law of the
vtate. And, yet, we can hardly think of a Russian
during the vzar era who didn't have a beard,

tiun there was the time in England when the
packpouxets werte hanged in public and the spectacle
was an upportunity for the other pickpockets to come and
apply their trade.

Pow, you are going to tell me that the death
wnalty is a deterrent, but the death penalty in Nevada
13 not a deterrent bevause in 1979 it did not stop
onue nubdred and six homicides from being committed in
this state.

trime has a tendency to beget crime. It is

a Davecrs Dhenomena that people are outraged when the
beath voralyy 1o imposed and the crime rate proportionately
Vasen e i thoau period of time,

-70~
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Gne of the most famous of all English hangman
was John Price, a quy who was supposed to uphold the
law and follow the law of the state and execute on behalf
of the atate, he hisce. ! was hanged for murder, &s was
Hanqman Dennis and Mr. lNlespel.

Commer, sense shoula tel! ws if execution is
gaing tw soerve us & deterrcent of crime, how should
they be perforued?  we shoula put them on the TV and
ail the criwinals in the prisons should be given front
row seats so thoy will find out whuco is geing to happan
to them it they commit some dastardly crime. Let's
make It au bruval as possible to make an impression
upon those persons that we are suprosed Lo be deterring
from crire. Make it stark terror into them. But you
will find out in a minute that 1t is not how executions
occur because ! oam qgouing to tell you what happens in an
exesutlon abt the Nevaaz State Prison.

NGn-Justifiable murders can take only two
forms; fuirst, those i the heat of passion and, second,
those which ate premediated and planned. Neither cne
of those are justifiable, In the tirst group the
merderer loses all reason and contrul of his facultiea
and the consequeaces of his deeds do not enter his mind.
Tt 1sn*t tecause he's angry or wild or for some retributicn,
heat of passion,

In the second group thinks he has planned the

i perfect crime, will not be apprehended and he gives no

thought to punishment. Again, where is the deterrent
for thoge types of crimes?
How, the State of Delaware was the 6th atate
to outlaw capital punishment. Alreny the reasons aasigned
Ly the State of Delaware for Gutlawineg capital punish-

ment were:

| -71-
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‘ 1 1. tThe evidence clearly shows
® 2 that execution does not act as a deter-
3 rent to caplltal offenses.
4 "z, The serious ofienses are
5 comnltred, except 1L rare instances,
6 ov thuse sefrering from nental dis-
7 rurlances; are ivpulsive in nature;
8 and are not the acts of the 'criminal'
9 clans.
10 "3, More conviction: with less
11 delays are vbtained because the reluc-
12 tance of juries to convict where the
13 death sentence is involved is removed
}4 aa a factor.
. ]5 "4, Unequal application of the
16 laws takes place because thoase executed
) 17 ara the poor, the ignoraat, and the

unfortunate without rescurces.”

b guy wnho's probably escorted more prople to the

i9

20 gas chamber than anyone else in the aistory of hmerica

21 wias a4 guy by the nawe of Gordon Lewis. He was warden

22 of Siny Sing Priscn, probably one of the toughaat in-

23 stitutions ever devised, maybe excent for Alcatraz.

24 He wrote a book called Life and Death in Sing Sing.

25 Gordon Lewl:s says "Not only dces cap.ital punishment

26 fall in his justification, but nou punishment could be

27 invented with su many inherent defects., It is an unequal

23 punishnent in the way it 1s applied to the rich and poor. ;
29 The defendant of wealtnh and position never goes to the i
30 eleciric ¢halr or the galleys., Juries do not intentionally ;
31 favor the rich. The law is theorcticatily ilmpartial.

32 But the defeirdant, with angrle wcans, s able to have

-7
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! his case presented with every favorable aspect while the
2 poor defendant often has a lawyer assigned by the Court.
' 3 I don't necd to tell you that I have been assigned by
4 this Court,
3 This case is probably going to bother me for
6 some period of time. There are some things that I have
7 never been able to resolve in my mind. The mystericus
8 team, Nancy Griffith's insistence upon “they did it
¢ to e ." The insistence upon that, I have not been able
10 to resolve that to my satisfaction.
1 Convicrion of the innocent does occur, and
1z death ®minlmizes courage of justice. Irrevocable human .y
513 judgment cannot be infallible. God only knows how many
14 times I have wondered if I have made a mistake during 'i
13 : the presentation of this case because I know I am .  2‘
16 fallible. j"
' 17 The sState sets a bad e¥ample whan it takes
18 lives. lumitative crimes and murder are stimulated by
® execution. The Stete of Delaware found this to be a
20 fact that crime rates rise due to exesution. Laegally
21 taking & life 1s useless and demoralizing tothheggenaral
2 public, it 1s also demoralizing to the nublic official
2 who 1s Jdedicated to rehabilitating individuals rather
24 than uselexsly putting a wman to death,
23 Probably one of the most illuminating studies
26 on the death penalty was done by the British Royal
2 Commissdion on Capital Punishment during the period 1949
2 to 1453, After a four year study, and hearing expert
2 witnesses from all over the world, they came to thias
30 interesting conclusion:
3 "The general conclusiorn which we
32 have reached ks that there i8 no clear
73~
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1 evidence in any of the tigures we have

examined that the aboliticn of capital

Lo¥]

3 punishment had led to an increase in the
4 homlcide: rate or that its reintroduction
5 1 has lead to its faid,*

[ Let's take a look at the record. Forty countries

7 polled, as far as I have been able to determine, have
8 abolished capital punishment or have retained it for
4 j exceptional crimes, such as treason against their country
1¢ ﬁ during time of ¥8¥.  That is the gqeneral acceptance. i
11 h In fact that is one of the few crines that is punishable E
12 a3 a fecderal craime. But the death penalty in Argentina,
i3 Australia, Austria, belgium, dolivia, bBrazil, Britain,
14 Canada, Columbla, Costa Rica, bDenwmark, Dominican Republic,
15 Eguador, Israel, ltaly, Liechtenstein, Luxembourg, Mexico,
16 E Monaco, Netherlands, NMetherlands Antilles, New Zealand,
17 Nicaragua, Norway, Panama, Portugal, San Marino, Surinam,
18 Sweden, Switzerland, Uruguay, Vatical City and Venezuela. .
19 In ail of the foreign countries which I have _
20 been able to research and for which I have figures, the
21 mwurder rate in those countries went down after the abolition
22 of the death penalrcy.
23 In the uUnited States the death penalty has been
24 abolished in Alaska, Hawail, Towa, Maine, Michigan,
25 ‘ Minnesota, New York, North Dakota, Rhode Igland, Vermont,
26 West Virginia and Wisconsin,
27 the atates without the death penalty are by
28 and large thospe with the fewest homicidesa. In 1969
29 the threec states with the lowest homicide rates and
30 five of the lowest seven were states that did not have
3] the death penalty.
32 I tried to tind a state wihich had a population
. ~74-
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1 base fairly close to Mevada that 1id not have the death
2 penalty and I came up with Maina. Maine has a homicide
3 rate of 1.2% per 100,000 population, 1.2. Nevada,
4 with the death penalty as & deterrent to crime, nearly
5 ten times higher. Sc nuch for that argument that cap-
.6 ‘% ital serves as a deterrent to crime and because it's
7 ‘9 the law of the state that you have to do it.
3 : Your Honor, may we have a lhiruak?
9 BY THE COUKT: We have qgone well over an
10 hour and it is difficult to remember and to listen to
1 everytning and it is very dif;icult Lo sit. Let's take
12 a short recess aunl then we will countinue to hear the
1 argqument.

”14 During your recvess do not ¢onverse among your-
1s selves ur with anyone else on any subject with the case.
16 Uo not read, watch or listen to any report or commentary.,

i 17 including without llmitation radio, newspaper, tele-
18 vision, and that includes coverage from the media of
19 L the case or people involved in the case. Do not form
20 1 or express any oplnion on the case until it is finally
21 H gubmitted to you. We will be in recess for about ten
-2 i minutes.
. | {Wherwupon at the hour cf Z::5 p.m. a
EER recess was held in the proceedings)
24 i
25
26
P
Z8
29
300
31 | N
42
..‘.)5_
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1 {whereupon at the hour of 3:43 p.m.

. the recess was concluded and the

~ 2 following proceedinga had. )
3 BY THE COURT: Let the racord reflect the
4 continuation of our case, the presence of the Defendant,
5 his counsel, the presence of the counsel for the State,
& the presence of the jury and the alternate in the box.
7 é We are, of course, in the middle of argument
8 and you ¢an continue, Mr., Herring.
g BY MR. HERRING: Thank yon, Your Honor.
10 CIOSING ARGUMENT CONTINUED

1 BY MR. HERRING:

12 It is very difficult for me to be s¢ somber.
i3 Those of you who have seen me over the last couple
P4 of weeks know that [ am a fairly jovial gqguy and light E

hearted. My Mama used to say, "There's a little devil

6 in you, Norm." This is an occasicn where I do not
17 think there 1s any way I can be jovial or light
,‘ : 8 ! hearted because what we are considering here is so
19 important, so vitallv important tc our own human dignity,
20 ; the well being of aach of us, in determining how our
21 society is to function. i
12 f Now, I mentioned earlier the comments by
07 ‘ warden Lewis, and Warden Lewis took 150 men eacorted
a4 | tham to the electric chairx, and he toock Dhne woman.
L } His observations as I indicated werce that the death
26 ‘ panalty in hisg application is almost uniguely dis-
=7 | proporticnate from rich tc poor.
28 "Tn 1973, the Nevads legislative
26 : Counsel bureau's office 5 ressarch asked
10 g the prison to supply inforration concerning
1) the economic status of perssns executed
12 in Nevada.”™
<76 -
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. snd T read you from the Leglslative History of

5 2 Leatlh Penalty Statute. The list the prison supplied
3 ghowed all poor or upper worklng- level people.
4 hcecording to the author cf the response,
5 Fdwirn 7. Pogue, then Deputy Warden cf the prison,
6 "1t would be safe to generalize that no one of any
7 gubstantial financial means has ever been executed,®
" Now, thure is aome great cases in the
9 courtwhxstory ~~ bibical and otherwise. Evan though
10 there was a law, the death penalty was a law, it was
1 nut infliloted.
2 New, whno set the first precedent for this
13 particular thing? God did. He lunked down at the

" 4 first people to popglate the world, Cain and Able, He aaw
s ‘ Cain standing over the battered and bloody body of his
16 1 brother, Cair expected to find vengeance at every hand,
7 Ged did nor viait capital punishment on him. He
8 ; banishoed it from soclety. He placed a mark on him. -- ‘
19 a mark of his crime, but also a mark that would warn
20 the rest of aankind. That was the jadgment of God in
2 Jealiny with the flrst murderer and [ subamit that it
” is judgannt beyond errcr. Who amongst us is going to
23 guestion that?
"4 Then there ig the cage of David? The 0}d
25 Testament and David the King? What did he do? He sent
6 Uriah up the liittite to a certain death and the first
: - | waive of an army of salt. Wwhy? So that David could
28 have turiash's wife, Wwhat was Uriah’s chances of sur-
29 vival? They were 100% that he was going to be killed
40 hecause David knew that those peorle in that first A
41 adsault were all aotng to get kiltled. What happened
~ to bevid? 1o apite of his helnous crime, he continued
_"‘7_
i
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) trs grow the Favor of Ged, and as is deacribed by the

! 2 soripture he became "A wman after God's own heart."
3 ow abbont Moses? Does anyone remember
4 Macss?  He is8 a murdered., He killed., He killed an
5 Cayptian in a fit of rage, fled Egypt and became a
p Tusgatave froie justice, God scught him out, however,
; frow the burninn brush to the height Pisgah, from
8 the Fed Ses to the mountair peak and he took Moses up
9 to the wountalp peak Lo survey the Promised Land.
10 Moscs, the murderer, was the right hand of God in
0 delyvering the Jews from Israel or frdm Egypt. What
12 1f UDavid and Moses had been executad because it was
13 the lew Sf thée land, the State says you got to

* erevute then?
14
s Thnse who urge capital punishment tend to
% cite some woviptural pasBages and they do so from the
- doah ot Selnin which saad, "Whowver sheddeth man's
18 Dlend by e shall biis blow! pe shed. "
19 Now, whoet was going on during that time?
20 The wo:glil hal becowe so ovil, so vile, that God repentad
2 that e had ever even nade man. e said in GCenesis
- Cio T'a sorry I did this and he created a great flood
2 and destroyed mankind and when all their laws and customs
2 had bLeen swept away, who was left? Noah and his
2: Litel. fimily, and he received and puassed on what ware
26 referred to es the seven precents, they were few in
2 sdidier und they were temporary in nature because they
2: wetls the Sec ! thet was to qerminate the world because
they owtd coor bhear a single one.
29
0 T ol fhe seven laws woere related to "Be ye
2 Poteatiand ar D aadtr Yy " Ang Lhe iittle family of Noah
! e it to oyou there has besn 0o divina or
32
T
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i drsect aubboiity fxes God sueh as the precepts given
B 2 Lo ioe Lbate of Kevada.
3 1 wish i could delve more deeply into this
4 bul it Couiu Luke days and lunger than to study why
5 we aiu dwing what we are doing, what our praecepts
6 sland tur. Lut I subait to you centuries aftar Moses
7 Lruuglic duwn the tablets from the mountain there was
8 another law, the law laid down by Christ about two
9 Chvlsanl Years ago, solitary wayfarer working the land
0 teadiing che sick and casting ocut demons that possesaed
1 Liw fenlaily o1, He was parsecuted by the mighty .
P2 hutan Lhwarc, crucified by the edict of the courtcom-—
13 posed of hiu own countrymen. He waa denied thriceby
.‘14 one of s L:ivated disciples in his hour of greatest
15 deede b owas petrayed Dy one of his disciples, mocked,
16 apal Loy, Gatvel o crown of thorns, piercad in the side
k 171 v vanme’iBu oo, lidiculed, and a8 ha breathed his last
18 teath .U was Lhie siGel horrible Jdeath known in his
9 ! e T s el v0 Lut he wasn't deterred in his
20 Preatiiese 2f LDVe, Charity ana comnpassion and redemption
21 Wi klee awan ool el Go you reiesbsr his last words
22 e L wisne s When he cried out aftexr all the ridicule
2 i and hate had ween LHfGwn at him —- torgive them, for
24 Lhey Koow ool wihat they Jdo.
25 i When they quote the Bible as a sanction for
2 the death panalty, they pervert the Holy Spirit in the
57 Hew Testament of forgiveness of redemption of the human
23 wOul,
29 I W, we Spent apout two weeks discussing how
40 suletXi Yoaria nilled Nancy Griffith a great deal at
a1 j‘ leligtia. . oww st to tell you how Lhe State of Nevada
32 Maal sl woue L DueCause they ate asking you to kill
STy
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I him. it will be your decision.
" 2 tach nan who i3 on death row receivea a numbered
3 file. There are ten walting thera. FBobert will join
4 them in the old section ot the Nevada State Prison
5 | reterred to as Death Row.
6 H Unlike other inmates in the Nevada State Prison
7 those on death row are not released to the prison yard
8 for exercise, daily walks, they are kept in their cells
9 in their vow of confinement day after day and occassionally
10 taken outside in a small group. They oecome a society
11 unto themselves —- convicted killers -- Jday after day
12 waiting ror thear day to die a thousanc deaths. They
13 know their time 1y to come. Their food is brought to
. 14 A them in the cellhouse areca,
15 The gas chamber is located presently in an
16 arsa of the old Hevada State Prison now used as a
. 17 % medical service area. I[t'e a windowed chamber about
18 seven or eight feet in diameter., Phis is the gas chair
15 right here {indicating). The windiws start about three
a0 feet high and run Lo about 51X and vre-half feet high.
3 All the way around there is a rall, as indicated there,
i) for the people who have tou witness the axecutions to
k) stand.
24 The chair is white procclain and is built by !
o8 J the incates of the Nevada $tate Prison. There is a
o ‘  metal pbowl sitting under the chair witl the sulphuric
27 ; acid. There is a little mechanical contraption right
28 { above the bow! with a little gauze bag Lhat holds the
29 ‘ cyanide eqgs. They are released by an wXxecutioner,
30 wiio stands back over hoere (indicatlirg), nut to be seen
3] i by anyone doing his deed.
g b NOw, executioners out at the Nevada State Prisofh
—40~
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-
| there are several of them, they are paid an extra fee
2 wonthly bucausy: tiley may be called upcon from time to
3 time to perform their duty and to do what the state
4 tells them to. Considering Robert's wantal condition
5 he will invariably be admitted to the wedical section
; and will be treated by the prison physician, Dr, Robert
7 Freeman, whose vffices are in the same room with the gas
g chamber.
0 The gas chamber is separavea by a flimsy white
10 curtain which looks like a shower curtain. Anyhody
1 entering that room has a full view of the gaa chamber,
12 when an zxeécution is to take place all the windows in
13 that room are opened, the door to the outslde is left
e 1; open lest the chamber leak and the polsonous gas leak

s out in the room ana Jdo harm to any of the witnesses.
16 Thepirector ©f the bLepartpent of Prisons

i 1 | will be present and Ly statute he must invite a competent
8 physician anu not less than six reputable citizens over
19 the age ot Zl. All are warned when they enter the
20 chamber ot the dang&rs should the chamber leak and told
Y £0 leave 1mmgdiately should they smell anything that
2 smells like rotten eqgs,
23 Ag they stand behind the rail they are about
04 seven L0 elght faet away from the condemned person,
o5 : Now, the day before an execution out at the
» Nevada State Prison is different than the rest. Unusually
27 somber , there's not wwuch joviality, & lot of tension.
28 i They usually don't eat on thuse days. The chow linagg
29 unusually very short. Inmates pretty wuch stay to
20 cheirselves.
11 ine scene on death row wnere tha other inmates
12 are hcused is one of unbelievesble aquietnesa and solitude,
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Seeart

1 : Now, Lhe tension is occadsionally broken by

E 2 & visit from a priest or a pastor and the family members
3 for the last vieit. There's quite a4 bil of crying.
4 sometimes during the day the prison director comes to
5 the condemned man's cell and reads then Lhe Court Orxder
6 demanding execution. The physician vaucks the condemned
7 to determine if he is in good health.
8 The law says that no one whu is ill or insane
9 | may be executed and must understand what the State is
10 doing to them.
11 Alout twelve hours before the execution, the
12 smell of rovten o9gs hangs over the priscvn as the
13 axecutioner Lests the gas chaisber for the last time.
1,: Souetiive between 6 and 8 p.m. in the evening
15 the condemned person receives his last meal. Sometimes
16 tts eaten, generally not. The last minats visits are
17 allowed for family members.
18 shorety after midnight, when the prison .
19 population supposedly has done to bed, the prison is
20 quiet, the birector of the Department o7 Prisons comes
21 to the condemned man's cell and informs him this is
22 the time pericd. le takes hiwm outside, out of death
23 row, for the first time in maybe quite some tiwe,
24 | crosses the prison yard, goes up a set of stairs --
2% an exterior metal stairxcase -- to the medical facility,
26 The gas chamber ia not sound proof. The
27 witnesses can hear the condemned man breathing, hearing
28 the last words that he may have.
29 bpon reaching the gas chamber he would have
10 a monitor attached to his heart and a vlood pressure
31 cuff attached to nis arm and ne's seated in the chair
32 and strapped in. Thne guards leave the chaamber, shut the
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1 door, and the w:otnesses crowd around the rail, They are
' 2 only a few feet now from the condemned iun.

3 The Diractor of the Department of Prisons
4 gives some unknown signal, somae nod of the head, and
5 the cyanide eqas drop intco the sulphurie acid. It
5 takes about ten seconds for thes gas to rise from under
7 the seat up to around the mouth and anse of the condemned
8 man. Tf he holde his breath it takes about ninety seconds
[ for the 1as to be inhaled. Tt's verv satrange how many
10 peonle, in fact. <o hold their breaths, clinging cntoe the
11 last fow swconds of life.
12 In 14934 a man by the name of John Hall was
13 executed in ths Nevada State Prison cas chamber, The'
;4 prison rhysician made a detailed account of the times.
15 6:26 a.w. prisconer enters chambar, heartbeat - ]18¢.
16 6:27:15 a.m. doors closed, 6:28:25 a. -, cyanide eggs

R 17 enter solution of hvaro sulphuric acid. 6:28:37 a.m.,
13 twelve seconds later, the gas reached nig face. 6:28:52
1% a.m. deep convussive respirations. :29:02 head falls
20 forward, then backward, heartheat only 114, 6:29:22 a.m.
21 i head falls forward acain, eyes still open., 6:29:30 a.m.
22 convulsive contraction of the neck. €:.29:45 head now
23 back acain. ¢:30 a.m. heart very low, about 30. 6:30:15
24 head falis alowly forward for the last tame. 6:30:45 a.m,
25 one convalaive respiration. 6:31:30 mie convulsive
26 respiration. (:31:45 two convuisive respirations. 6:31:45
2 a.m. one convulsive respiration growing weakar, heartbeat
28 22, respiration stopped. 6:37:4% hearibeat about gone.
26 6:38 hearthieat barely. 6:38:15 hearce utoppad. 6:40
30k blower turns on toc clear chamber. 6:4%:15 anmonia drawn
3] ! into chamber, blower turned off. 7:04:44 a.m. chamber
32 doors open. 7:09:15 a.m. body rewmcved from chamber.
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7:10.10 pronounced dead.
! ; The scene of our era does .ot change from year
v to year. 1f I were inclined to support my opinion that
j the death penalty is not appropriate in this case, I
would draw from my religious teachingys, the whole New
? Testamernt, for if it teaches anything it teaches for-
) giveness of sin and a system of reforw rather than
’ extermindtion.
’ In certain churches that announce their opinions
? or doctrines, accepted beliefs, with respect to the death
jO penalty, the Meti:odi<t church has stated that we stand
:1 for the application of redemptive principle to the treat-
& went for offenders against the law and for this reason
33 we deplore the use of capital punishoent.
1 Thie boptists at the American Baptist Convention
. in Cincinnatti, Ohio, stated that because human agencies
e and legal justice are fallible, and innocent man have
[ Y been put to death, and because the Christisn believes in
' the inherently sacred quality of all life as a gift of
;Z God, and because the deterrent effects of capital punish-
‘ ment are not clearly supported by the available evidence,
2 and because the emphasis in’ modern penology i upon
2; the process of creative, redemptive rehabilitation
» rather than primitive retribution, we, therefore,
2 recommend the abolition of capital punishment in those
» states which still practice it.
26 The Protestant Episcopal Church, in the 5%th
4 General Convention, stated whereas the church, following
28 of our ilord Jesus Christ .
29 , holds that each individual ias
sacred as a child of God and | )
30 object of his redemptive
31 love and that to legalize the killing of a child who
12 is a criminal offender conflicts with the basic Christian E
-84~ |
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i
1 E cupcept and the consclence of many church people has
|

e

been arosused by the condemnation to da:ath of individuals

3 who may be inpsocent and there is a growing body of public
4 opinion which believes thac capital punishment is archaic
3oy and ineffective to protect sociaty and as a deterrant to
6 crime and whereas the death penalty appears to fall for

K the most part on ovscure, lmpoverished, friendless orx

i defective individuals, and whereas th. resolutions urging

kd abolition of the death penalty have bLean recently adopted

?D by six dioceses, one missionary district and the aynod

1t of the eiqght provinces, and now, therefore, be it

1 resolved, the liouse of baptist corcurring that the 59th

i3 General Convention of Protestant Eplscopal Church in the
»

14 United States of America record its conviction that the

15 death penalty ought to be abolished.

16 The prosecutor wants to avgue that we must ba
. 17 like blind cattle, feollowing the law of the State, and
S e in our hearts and in our souls we Cannot make an indiv-

i idual Jdecigion as Lo what is true and what is correct and

20 what is prominent, I submit t0 you that this will be
13 one of the most endearing experiencea of your life. It
22 won‘t be over today. In your souls and in your lheart
23 you must look to tomorrow. 1 plead with you don't kill
24 Robert .

25 BY THF COURT: Mr. Metuire do you want to
26 ¢ heart now?

27 BY MR. McGUIRE:  Yes, Your lionor.

28 CLOSING ARGUMENT

29 BY MR, McGUIRE:

a0 Mr. lierring has talked to vou about the death
M penalty. 1 have thoughts on it too, but I will not

i2 cover that ground twice.

-85~




Case 3:00-cv-00233-GMN-VPC Document 124-2777465 Filed 06/23/05 Page 96 of 312

1 You have been told by the Prosecution that

2 the death penalty is the law in this state and that

3 you are not here to think about it, you just have to

4 apply it, Wwell, you have to apply the law in this

5 casea, but you don't have to apply the death penalty.

6 You know, the death penaltv and the veath penalty as

7 it’s applied are different things.

8 For the brief period that. T have been involvad

9 in the State Public Defender's office, brief in terms

10 of wy career, I have been involved in three murder

1 cases where the death penalty was an issue. The State :

12 of Nevada asked for the life of wy client Jose Hyman i

13 Aguilar down 1in Linceln County and they didn't get it. I
" " They are here today asking for the life of Robert Ybarra, :

15 I don't know if they will get that or not.

16 Then there was my client, Dennis Lyndon Dean.

17 There has been a lot of talk about reascnable inferencas

I8 in this case. Theve has been a lut of talk about pat-

1y terns. Just from that little amcunt of information I '

20 think there 1s a reasonable inference we can draw. I

21 think there Iis a pattern in the soplication of the death

22 pernalty, a pattern that exists ali! over our country. You

23 see it in the south. You can also sce it in the north

24 and in the west.

25 You probably do not remember the trial of Dennis

2% Lyundon Dean. e killed a wuman in White Pina County.

e I do not remember any requesta for his life by the

23 preosecution or argumenta about aggravating circumstances,

29 past criminal record involving crimas of viclence, miti-

30 gating factors, because nobody ~= noubody asked for his

31 life. 1In tte final analysis he wus offered a deal and

12 he vook it.  You heard now frum Mr. Raverend Hall what
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19
11
12
13

14

-
v

his life is like, life in prison, but a productive, worth-
while Life. I would dubmit there is a pattern there when
the State apks for the life of Mr, Aguillar and-Mr. Ybarrpa
and let Mr. Dean take thae easy way out,

You have also been told that there is a case
which is appropriate for the death penalty and that you
will know tt when you see it. That is5 not the standard.

You are not allowed to come in here and look at the facts

in this case and know when you ses it. These instruc- ;“\i
tions tell you how we calculate, how we deliberate on a
whether or not death is appropriate. “hat is the ‘ H;:'\
standard to which you are held.

In Instruction No. & 1t points out that the
death penalty may only be imposed it you find one or
more aggravating circunstances and mitigating circum-
stances o not outweigh the aggravating circumstance
or clrcumstances. 5o, it i1s not a yuestion of looking
at the case and xnowing i1t Lf you sBee 1t.

Let 's look at the agyravatine circumstances, ,/:ﬁ‘gdgg;‘

e

Instructaicn No. Y tells you that an agoravating circum-
stance of murder 13 the first Jdegree is when the murder
was commivted by the defendant who was previously con—
victed of a fglony involving the use <r threat of

viclence to ancother person You will have with vou two

document:x that the state introduced into evidence that
show that Rupert was convicted in California about five
vears aqgu of such a crime. You wil' notice that he was
twenty-two ears old at the tiwme that it nappened.

You won't know a lot wmore about it bul ycu will know that
whatever happenctt, the judge in thal cese, after consid-
ering the upproprliate penalty, yave Robert probation.

A mitigating circumstance that I would like to
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1 mantion now 1% the absence of a sigrificant history of

’ 2 prior criminal activity. I would like to suggest to you
3 that that is what w2 really have here.
4 The question has Leen raleed, well, how do
5 we hnow what is significant? Is it ona conviction,
[ two convictiony, three convictions? well, I think we
7 know that it is not one conviction vecause the legis-
8 latura, when we set forth cone factors co consider mitiga-
5] cion, they could have said a wmeliyating circumstance is
10 no hisvory of prior eriminal activity or conviction.

. tney could have saad that only those of us who have /5¢L“‘;’
o

crystaliline records and who have naver had a brush with

| O the law are eititled to have that ccnsidered in mitigation.
" 14 But they did not say no history of grior criminal con-
35 victiona, thay said no significant history. I would
16 submit to ycu thay did not mean the z2arly brush of a
R i7 twenty-two year old man, a charge that ultimately was
' '8 wvvaluated as beiny worthy ot probation. I do not think
19 there is a serious aggravating faccor there, in fact,
20 ! what you have ia a mitigating factor under our statutes,
21 Your have auncther instruction that tells you
22 an agnoravating circumstance of murder in the firat
23 degrec is where the murder was committed while the
24 defendant is engaged in the commisslion of sexual assault
a5 ‘ and anocther nne indicating whers 1t was committed in
26 E the commission of kidnapping in the first degree.
27 ‘ You have deliberated on thosa charqges of sexual assault
a8 i and kidnapping in the first deqree and found beyond a
29 % reascnable doubt that they were committed and I don't
40 have any arqureent with your verdict. [ awm not here to
k}] argue with you on ihat, But I would subsait to you that
12 . these should be conulidered as one agyravating circumstance.
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1 What happened that evening was one transaction, one bad
“ 2 act, one lapse from self control, obsarvation of duty
3 aB a citizen I would submit to you that you should put
4 that on a srale as one aggravating circumstance.
5 Then we have a troubling instruction here,
6 Instruction No. 17, that I know you will spend some
2 time with, "You are insatructed that an aggravating circuu-
3 stance of Murder in the First Deygres is where the murder
9 involved torture, depravity of mind or the mutilation
10 of the victim®. Nancy was burned and what happened
11 ro her comes well within the mutilstion. That's there.
12 Ladies and gentlemen, you are going to be
13 required to consider whether the evidence shows part
N i4 of these aggravating circumstances beyond & reasonable
i5 doubt., and T ask you to think very carefully as you
16 deliberate about Instruction No. 17 that discusses
17 nurder by means of torture becaus: there are a couple
18 of parts of it.
19 We know that Nancy suffeured a lot of pain as
20 a result of what was done vo her, but I do not think
21 anyone knows what really went on wut there that night,
22 I include Mr. Ybarra when I say that I don't think anyone
23 kpows .
24 Before you can find that this aggravating
25 circumstance of torture is presont you are going to hava
26 to know from the evidence that has leen presented to
27 you what happened out there in some detail bevond a
28 reasonable doubt. You are going to have to know such
29 things I would submit as whether MNancy was conscious
10 at the time that that fluid was pourved on her.
31 Now, you have heard one verszion, one piecing
32 together of the evente of that =vening, a reasonable
| =gy
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\ version based on the evidence that sugqgested that after
) the sexual assault Robert somchow bacame enraged, in-
3 flamed, posaibly by a remark that was wade to him,
4 possibly by a threat to turn him in, to report him,
5 somehow he became ehraged and he pattered Nancy, he
6 struck her and kicked hur and knocked her unconscious,
7 and that it was on her "lireless Lody" -~ and I quote
5 from the words in the arqguient of che Prosecutor -=
9 on her "lifeless body he poured that fluid." Now
10 ! the Prosecutor would suggest that she recovered con-
o sciousness before the match was struck. I don't know
12 ! where that cunes from.
!3 We Know that she becaiw conscicus. We know

Y “ that she suftared a lot of pain. we do not have any
s more reason Lo believe she was conscious when that was
' 1gnited or that she wag URCONSClOuH and, in fact,
\7 apparuertly cead, LT you accept uvis theory cof what

happenad,
18
‘9 A far as wmotive, waus i for revenge? Was
20 it tor persuasich? It wea ot tor weryuasion, you
;] know that., wag it for o sedistaic purpdse? It may have
” been the patnetic, futile, scupd cfforts of a panic-
.3 3tricken young man to cover up an impulsive crime of
2
4 rape, and perhaps he falt murder in striking her dead
95 committed in a monent of passion, that is as likely as
26 any other account amd again 1 do not know what happened
out there.
27
28 1 do know that in al) the testimony you have
29 heard, angd wdch ! 20 Come 50t et i 's wother and
20 father and nis brothers and cousine, therwe was nothing
;] to indicate a sadistic nature in this boy, a boy with
;2 poor control, a Loy whe sonetiiaes flew off the handle
) ‘ -9%0-
I




Case 3:00-cv-00233-GMN-VPC Document 124-2777465 Filed 06/23/05 Page 101 of 312
1 but nol sadistic, It hasn't been thera.
ﬁ 2 Ladies and gentlemen, you ére golng to have to
3 t1ng beyond a reasonable doubt that Febert Ybarra 1lit
4 Nancy Griffity on fire with Lhe intent to cause cruel
5 piin and suffering for the purpose of revenge, persuasion,
6 or a sadistic purpose to consider torture as an aggrava-
7 ting tactor and you bhave to tind that beyond a reason-
8 aple douupnt ana you have Lo snow that much about what
9 happened out thege that nighbt.
10 You wili consider I[natruction No. 18, which
11 i defines Jdepravety of mind, and ayaian cunsider tha
12 various ways 1t wilghl have hagpenced out there, If Robert
13 did burn Nancy's oody, Sowe stupld eifort to cover up
’ i4 what he wight have ithough then have been the crime of
:5 wurder, certainly the crime of rape or Xidnapping by your
16 | verdict, we cuonot condune that. Wo cannot approve of
17 it. But I would submit to you it falls far short of
18 depravity of mind, characterized by an inherent deficiency -
19 of moral sense and Loctitude.
20 ; You will see Instruction 20 on mutilation,
3 that happened, put that oy the aggravating side of the
2 scale For what it's worth. Jt's worth something. Those
23 are the aggravaeting circumstances twat you have been
i4 instructed on and that there 18 such evidence for,
25 You are also given a number of instructions
26 on mitigating ¢ircumstances. Why dc we even have mitigating
27 circumstances in our statute? Why are we even prepared
28 to cthinxk about the possibility that a crime like this
29 : can be Litiqated and that somehow 11 can be a lesson.
30 % 1 suugest that we cecoynize the pcasibility
31 of mitigation because we are weak. We know that our
32 brotheras and our friends and our neightbors are weak
‘ -91~
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1 and that is why our legislature puts into our statute the
2 directiva that in a case like this, after we have consid-~
3 ered whether the aggravating circumetance ig there,
4 whether this is a case where we can aven contemplate
5 the dealh penalty, that we then look for mitigation to
] swe 1f 1t's there. 1t's a right to have mitigating
70 factors considered that we have given to ourselves
8 throwgh our elected representatives,
9 You are being asked to do something very
10 difficult. You are being asked to weigh aggravating
il circumstances and mitigating circums:ances and juries
12 do it.  Juriee have done it before. I am sure you
. 13 will. @hat o terrible thing to contemplata. You cannot
14 Fut it on a stale and read off 4 dial. How can we
15 gVen contom:late what these tnings shculd weigh? What
16 does wotilatlen of the victim weigh? What does emotional
. 17 disturbance weigh?  How can we compare them?
8 1 suppuse a certain weight is given in a case -
19 like tlis to aygravating circumstances. But it is
20 Batural whel we hear ebout somsthing like this, the death i
21 wi Naney Griftith, you may think suppose that had been
2 iy daughter, wy sister, a friend of mine, my nelghbor,
23 how would [ feelZ There is a tendency to give some
24 ‘ welight o the wrong that's been done in there and we
25 should out of sympathy for our fellow human being.
26 I submit that that is an appropriate context also in
27 which o weigh the mitigating factors,
28 I saild a moment ago that we are directed to
29 look at mitigating factors. wWe have a law that provides
30 £or the possibility of mitigation because we recognize
3 the fact that life is hard and peonie are weak. I
32 | submit that we should luok at this in the context ag if
‘ “~92-
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wur own cespectful, dutiful son had suddenly done some-
- thing unthinkable; the boy next door who had always been

B a polite and said yes, mam', no mam', made a good

4 appearence; the hard working boy who suddenly went over
5 the edee; I think that we should weigh these also in
& the context that there 15 a defendant here who is a
7 person as well as a victim.
8 Instruction No. 21 tells you, “You are in-
9 ! structed that a mitigating circumstance is where the
10 Jefendant has no aignificant history of prior criminal
il activity.” Yoo know that he does not have no history
12 of pricr crimipal activity. Look at those papers
13 carefully and decide your own mind how significant
KH4 they are. It is not « gignificant history of prior
15 criminal activity.
16 You afe also instructed, in Ingtruction No.
17 22, that a mitigatling circumdtance is where the offense
18 was comitted while the detendant was under the influence
19 uf extrime mental disturbance, even though the influence
20 of sguch wental disturbance was not sufficient to con-
21 stituvte a defenge of a crime or reduce the degree of
22 the ©riwe. The prosecution says we should show it to you.
23 I submil we have.
24 You have considered, in your deliberationé
25 the testiwony of Drs. Richnak, Chappel, Gerow, Molde
26 aad Gutride and at that time you were considering
27 whether we had met a very high standard, the standard of
28 the Mciiaughtin  test for legal wsanity and lack of
29 responsibility due to mental distucbance under the
30 law in this state, and you found that we did maet
31 that test. You found that legal insanjity was not there.
32 but, scuething was there, the history of Robert Ybarra's
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Lllness and depression and inability to cope, the loss

of his wife, his suicidal respons: to that, his coming

to Ely, his drinking, that mental disturbance was there.
Mixed uUrganic brain Syndrome was :there. I submit that
that wes there, not of a severity you found to excuse

his act under the law, but the history of mental problems,
uental defects, that came through that stand, that

should ce put on the scale as a mitigating circumstance,

1s the emotional disturbance also the emotional

10 disturbance from the luss of his wife and the futile

1 cetforts to gel her back and the enotional disturbance

1z that was revealed In the events off the evening of
”13 Septembar 28, 1979, hat i3 just written all cver that
14 wvening 7

ts Yoiu:¢ donour, perhaps it would e appropriate

16 10 take a4 bfedas at thig time,

' 17 SY THE COURT: Certainly.

1& Again we have gone over an hour and it is always
19 4 goud 1dea L0 take a break 1f we can find an appropriate
2 place.

k2 Ladivs and gentlemen, do not: converse among

2 yoursell or with anyone else on ary sabject connected

2 with thwe trial. Do not read, watch or listen to reports
24 of or c.oumsentary of the trial or peopie connected in the
25 trial, including without limitaticn the radio, newspaper
2 and teluevision. Do not form or express any opinion on
2 any subject until it is fipally submitted to you.

28 we will be in recess for ten minutes.

29 {Wwhoereupon at the hour cf 4:3% p.m.

40 a recess was held in the proceadings,)

31

a2
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1 {(Whereupon at the hour of 4:50 p.m.

; the recess was concludzd and the

o 2 following proceedings aad.)
3 BY TBE COURT: Let the record reflect the

' 4 continuation of our case of the 3tata of Nevada, Plaintiff,
5 ve. Robert Ybarra, Defendant; the presence of the Defen-
6 dant; his counsel; the District Attorneys; the presence
9 of the jury and of the alternate in the box.
8 We are ready to hear continued arqument on
9 behalf of Mr. McGuire. Please continue.
10 BY MR. McGUIRE: Than). yoa, Your Honor.
i Ladies and gentlemen, Inutlruction No. 27 tells
12 [ you that "A mitigating circumstance of Murder in the
13 First Dearee is the youth of the defoendant at the time
"[4 : of the crime.”
15 % You know that at the time of the crime Robart,
16 who i8 now 27, would have been 25. Our legislature,
. 197 which provided that this has to rLe considered as a
, '8 mitigating circumstance did not <raw any line. They
19 didn't say, well, the defendants 25 or under were .not
-0 ! on the scale or 1f the defendant is over 30 that is an
. aggraveting factor. They Jjust state the youth of the
22 i defendnnt at the time of the c¢rime. Low young do you
23 have to be to be youthful? What is the standard for
24 comparison there?
a5 wWhen you consider that a mitigating factor,
26 ' whether it is even a mitigating factcr and when you
27 waigh it in your hands to see how heavy it is and to
28 ses if 1t is entitled to any weigit or how much waight,
29 I hope that you will consider it in the light.of what
30 you knew about Robert because Robort was 25 calendar
33 years cld, soina people are younnge:r than othaers, con-
12 sider it in light of tha fact tha-. ho is dull-normal
__95_
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1 intelligenee.  Now, that is not 50 bad, le$ of us are
’ 2 dull-normal ipcelligence and the other 84% are something
3 else.  rost of them are probably a Yittle brighter than
4 dull-normal. “That is wgomething that has to be considered,
5 1T thank.
6 In weighing the youth of the Defendant, con-
7 sider those report cavds too, tor what they are worth.
8 I think they may add a little heft, not much, but
9 they miqght, and Robert is entitlied to 1t. Think about
10 all that you know from this case asoout Robert's
11 level of maturity, development, growth as a human being
12 to this point through the year 1979,
13 We talked a few minutes ajo apout the weight
’ 14 to ke given to these circumstances. They're all on
15 separate sheets of paper. They are all about the
16 same length, They are all about the same amount there,
17 some of thow are hricks and others are feathers,
: 18 but I think the instructions tel! you even these .
19 mitigating factors that are feathers, even if they
20 are just teather weight, koberi is entitled to have
21 them asscssed and put in his side ! the scale.
22 Ultiwately you aze going to come £O a balancing
23 point and decide whether they are acqgravating factors. :
1
24 You have alrcady decided that from your verdict on i
25 kidnapping and sexual assault. So, Lhey're there. So,
26 YOou are golhy to have to go tou that next step. You are
! 217 going to have to compare them anl see whether the
28 mitivyating clrcumstances outweliqi Lhe aggravating circum—
29 stances. When that balancing is done you are going to
20 come to a verdict one way or the other, it i8 going to
31 be an all-or-nothing thing.
32 Mr, Herring and I wiil be as pleased if the
_96_
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1 nitigating eirewnstances cutweiqga the aggravating clrcum-
: 2 stances by & featharweight as if it's by a ton of bricks.
k) ¥f the aggravating outweighs the mitigating by a feathera
4 welght, | dos®t know how we will feel.
5 So, anyway for what Robert's youth is worth,
6 access it carefully ard if it's there put it on because if
7 it's thire he is entitled to it.
3 There are some other wmirvigating circumstances
[ set Forth here bur I am npot going to qo over all of them
10 in detail because there is one that stands out and that
11 I am asking you to give a lot of thought to whan you
) qo inty deliberation on the penalty in this case and
13 that is Instruction No. 24, "You are instructed that a
v 14 witigating circumstance of Murder: in the First Degree
15 is where at the time of the offense the capacity of
16 the defendant to appreciate the criminality of his
17 conduct or conform hiz conduct toe the regquirements of
o 18 the luaw was impaired as a result of intoxication even i
19 trougr that lmpalrment was insufficient to constitute
20 z defunse to the crime or reduce the degree of the crime.”
21 i Was Hobert intoxicated that evening? You know
22 ke wasz. You hcard the testimony of Rodney Smoger .
23 You heard the testimony of David Glenn, Joanna Glenn.
24 You heard the testimony of Dr. Mertin Gutride after he
25 sat here thréugh the testimony of Rodney SROYeD.
26 tte was not Robert's father or prother or cousin. He
27 was just 2 ouy who woerked with him for a2 couple of days.
28 Klter Dr, Gutride had listened tc¢ Rodney Smoger's,
29 account, of the drinking that Robert had drunk that
10 E evaning, he said "A gquy who drank that much would be
31 wacked cut of his mind."
32 You were told that there was a beer can in
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! Lobert's traiter with a fingurprirt on it of Nancy Grif-
fith. From that there is a reasorable inference that

3 Rancy Griffity was in Robert's trziler that evening.

4 Thare ig also another reascnable infterence that after

3 “obert and Nancy went to his trailer be continued drink-
6 ing. v pronakly drank later on in his truck. Robert

' was intoticated that evening. How does intoxication

& atack uj as 4 mitigaving clrcumstance? I submit to you
ks that 1t 1ie an interesting witigating circumstance.
o we probably have a lot more experience with intoxication,

t 2 mitigating circumstance in our cwn lives and in our

12 own mindid than any ouner thalt has been wentioned. Most
13 of us probably 10 a0t xnow anybody wha has been
}4 diagnosed ag having mixed organic brain syndroma and
L5 may nel xnow anvbody whe is dull-noruwel or at least we
16 Say nOt Xnow that they are dull-avrmal. You may not

K ) know anybLidy that 1s emotionally disturibed, We probably
& all know people that drink. we probacly all extend the .
19 neople who drink around us a loe of mitigation on a lot
20 of occansiocus.
21 Thnere has been some talk about what the law is
22 in Kevada and what it is in White ?ine County. It is
22 & little hard to argue intoxicatioi out here as mitigation.
24 W: tend to be pretty hard drinkers. I am not impressad
25 oy somesody who just has a six-pacs of beer, but on
26 the cther hand we accept fairly hacrd drinking and make
27 allowances for it. Sometimes othe: fellow citizens,
28 as a result of intoxication tail to appreicate the
29 criminatity of thelr conduct, Thev fail to conform
30 thelr coucucet to requirements of law.
31 Laet's take a hypothetical =xample. Take cne
32 ot cur triends or neighbors, a losg~time White Pine
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1 County resident, scmebody who maybe has a problem with

) 2 drinkinz, maybe started drinking at fifteen, like Robert
3 did, wmaybs he has a few DUI's, but a few DUI's, let's
4 say three, have not taught him anything about drinking,
5 they haven't made him think he has a drinking problem.
6 He gets tanked up one evening, gqoes sut on the highway,
K the Pioche Hiahway, maybe Highway 0 between here and
8 Ruth, for example, has blood alcohol of .15, .18, 12 or
9 more, weaves across the yellow luine and killa a couple
16 of veople. In a case like that with two peocple

1 deceased instead of one, and I would suggest that having

12 two pec,.le deceased instead of one would be an aggravating
13 f circusstance -- heavy aggravating circumstance. Doaes
! 14 ‘ anyone take that man into court and ask for death in the
15 E gas chawber? What would the bodles of two people killed
16 in . ...ad-on collision look like? Mutilated. Thay
. 17 would be all mutilated, wouldn't they? Would anyone go

18 [ inte esourt and show the jury phornaraphs of their

1y autonesie=? Present the extensive testimony from a

20 forensic pathologist? Would a latter be read from a

21 dnctor wheo treated one of them avout their suffering and
22 tneir final mowents, if they werz killed instantly? I

23 don'L think so, because we recogirize that drinking is a
24 heavy, heavy, mitigating factor.

25 Certainly this is not 1 felony DUI case that

26 I am arguing to you, no. We have, as you found, del-

27 ijberate pre-meditated, willful, first degree murder here,
28 but there i5 wtill something els= qcing on in that case.
29 The hypothetical case or hypothetical problem drinker

30 that killa twn people and that is the weight that we giva>
31 to the mitlgating factor of alcohol abuse, a very heavy
32 weight, a weight that the evideuce shows that Robert is
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i (TR0 S AN BTSN
2 You know, speaking of the difference between
3 theut two caues, the case of the felony DUI I just
4 U digsanaet and the case of firet deqgrize murder that we
5 have here, committing First deqgree murder is not an
6 } anrravating factor. You are not entitled to weigh
7 ; that rna the scales against Robert.  You have to find
8 5 somethang nere.  he fact that this ie a first degree
& ? Purder casc Jdoes not come under vur law  to justify the
10 | Tuatih penalty.
n You have already considered those elements of
12 coebiveratton nd premeditation ard willfulness., You
13 ! rrabably have those pretty well settled in your minds.

" 14 ; v f course, the instructions that you have received told
15 ; you that delibaration could be there at a time betwaen
16 auffdet tlve tiodughts in the huwan mind and the premeditatlon

, 17 i could e thner. at the same time coee not require thinking
18 E abaut .y for days ovr weeks., You mast have come to 3ome
19 i Cond vy G 1D how Robert premeditated and deliberated.
20 : You snow yourself at this point whather you
11 taink taat he w2 premeditatina oc deliberating on
2 fasrdor wnen he gshowed Johnna  and Nancy where ha livaed,
7 ! whesn s letl Johnna ©tf at ner gister's house. How much
4 ; deliberation and premeditation went nto his act when
a5 he 1afi behiod fingerprints and tire tracks and footprinta,
16 -~ pec? cans with fingerprints on them. All of that
27 will have ro he weiqghed adgain in assessing these mitigating
8 factsrs,
79 welil, tnal iy the nroblern in welghing and
%0 sateulacing sad Lhat i3 golng to be before you, but I
%1 wwnl ] Jiae g t3lnoabout the context of which that
52 Aclime. b siculd e done.d
‘ -100-
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. 1 This case has been talled about from the
f_ 2 beginning as a death penalty case. [t could also be
4 a life penalty case. There is a debate going on in
4 our country betwesn neople who label themselves pro- 1
5 life and the other who get labeled as non pro-life and |
6 I hope a5 you begin your deliberations that each of
7 you labels yourself a pro-life because that is what
q this case is about at this point -- life and death.
9 1 think it is better tc be alive than to be
0 dead. Nancy Griffith thought that and struggled for
- life with an enerqy so tenacicus that few of us could
2 equal. We cannot bring her back. 57+ ghould have gotten
P that break D. A, suaggested, but she cidn't and we cannot
l‘i4 ; de anything about that. But we can decide now whether
15 or not we are going to be pro-lite or pro-death. 1
16 think it is better even for Robert Yharra to be alive
-l'T than to be dead.
{;: %8 The J. C.'s are a local youny man's organixaticn.
9 They have a creed. They believe a lot of things. Ona
éo of the things they believe 1s that earth's great treasure
2 lies in the human personality. W: lost a part of that
” great treasure on September 29, 1979, when Nancy died.
- but now you are belnag asked to thirow a bit mora of it
" away, perhaps not as large a plece, parhaps not aa fine
s a plece, but you are being asked 1o take a little bit
26 ! mora Of that treasure and just waste It and throw it
. away .
o8 I would like to read a little thing that was
;9 written by John Donne, part of it you are probably all
;0 familiar with in his meditation of the toll of the bells.
;} He was apparently ill one time, when you look back in
;2 the sixteen or seventeen hundreds, and he heard a ball
) tolling. Back then it was the custom tc toll a church
-101~
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i bell when someone was very i1l and close to death. In
2 ‘ his wmeditation, re: speculates tiat perhaps the person
3 for whom that bell was tolling was 30 sick that he
4 didn't know that the bell was buaing tolled because of
5 J his illness and expected death. Then he went on to
6 think perhapns I am the one wno 1= 50 sick and I don't raaw
7 lize that they're tolling the bell For ame. And then
8 he went, in a little less than Lwo pages, and wrote at
9 some length abowt the human community that we are all
10 a part of and the interest that we all have in one
i1 another if only we realize it. He said this:
12 "N osaan is an island, entire of itself,
13 Every bian 18 a plece of the continent,

‘ 14 A part <f the wain;
15 If a clod be washad avay by the gea,
16 Europe is the less;
17 Ag well as if o promortory were,
18 i As well as 1f a wanor of thy friends of
19 1 af thiite own wore;
20 Any wan's death diminishes e,
21 Buecause i owa involved in nankind;
22 And, thorefore, never send to know for
23 whom the Lall tolls,
24 1t tells for thec.”
25 He was talking about the «cailnkishment we
26 suffer when we lose even the smailent part of our
27 huimas community us well as when we lose a wore prominent
28 or perhaps the fnore worthwhile parts.
29 A man once said, and 1 will paraphrase it
30 becavse L Jdo not want to read o jicat deal to you,
31 he said "Even as its done onto tie rest, So it's done
32 unto me." He was talking about the least of them.
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1 He was talking about people like Robert Ybarra.
' ) What 1 am asklng you tc do at the conclusion
4 of your Aeliberations is to take this special verdict,
4 it's at the bottom of my stack, 1 think it's probably
5 at the bottom of vours, and it says:
P "we the Jury in the above—entitled case,
9 having found the Defendant, Robert Ybarra,
g Jr. quilty of MURDER IM THE FIRST DEGREE,
g designate that the mitjigating clrcum-
10 stances outweigh aggravating clrcumstances.
11 Therefore, the Jury, fix the penalty for
12 the crime MURDER IN THI. FIRST DEGREE as.?.."
3 There are two little boxes there, check the
N 14 top one, it says "Life without the possibility of parole.”
15 Date and sign it. It will not be any slap of ths wrist
i6 and it will not be any green light to wurder or any
) 17 license to kill. Aand it will be just in this case.
, 18 BY THY COURT: Mr. Jobnston are you prepared
19 te close at this time? '
20 % BY MR. JOHNSTON: Yea, Your HOROr.
21 BY THE COURT: Pleare go forward.
22 CLOSING AECUMENT
2 BY MR. JOHNSTON:
24 May it please the Court, counsel and ladies
25 and gentlemen:
2% 1 think T have to apologize to you at the
27 baginning, because, well, I feel that my thoughts at this
2% time are rather random. My commente in closing will be
29 that way. They are not organizec. They are not typed
30 out in any format. I have heard and have felt many
31 things which I want to respond toc.
A32 1 appreciate your patience. 1 promise that I
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1 will not be unduly long. I will keep it brief. One
i 7 of the firet things that you probably know as you listen

3 to the argument, as you listen to the discusaion of the

4 attorney's involved, is that I have a different feeling

5 and a different apporeoach to man's Inhumanity to man than
6 | the Defense attorneys do. It's & real feeling.

9 I would like to touch on some of the things

8 that Mr. McGuire and Mr. Herring talked about. I regret
g i that Mr, Herring is not here any loager to share in some
10 of these comments,

11 Mr. Herring spent a long serjod of time telling
12 you what it is like for someone to lis, what the process
13 is like in the last hours at the State penitentiary,

1: what the rooms leoks like, where the: executioner stands,
15 | how the death occurs., [t was simply attempt not only to
6 | open your eyes t!. what would happen, but aleo to make

. \7 § a guilt transfer, to convert you peonle into the executioner

18 i today so that when you deliberate the feeling in you

19 would ke am I the one killing him? Can I reconcile

20 that? That is not the issue.

2} You know, speaking of our role in something

22 like that, do vou eat beef? Do you ever eat chicken?

23 Do you want to be the butcher? Do vou want to be the

24 chicken farmer? Same difference.

25 I am here to administer the law, and there was
26 it lot of harping about the law, a3 he said it, the law

27 of the state, and the incriminating finger went toward \
28 that chair (indicating). The law of the state is that
29 it is something you are o counsider, That is what I

30 ask you to do. I am asking vou to congider.

31 There was a wention of mpital punishment being
12 legal murder. That is not true. Scciety has had to
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i come up with ways te try to control certain elements
1 of it. 1f capital junishment ie legal murder
” i . s then 18
- an arvest leqgal kidnapping? 1t doesn't f£it, It
3 doesn't work.
4 There was talk of Gilmore from Utnh./ An
3 interesting story of the fellow that died before Gary
6 Gilmore died, how the fellow w~us shot up and then lived
T for a period of tine and bled to death, You are to
& understand though that we do not shoot them in Nevada,
9 AlBo you are to understand that the executioner, the
10 five men that harlledthe rifles in that case, purposadly
11 misged, and that after that the State of Utah only
12 uged police cfficers to co it again.
. 13 Now, Gary Gilwore -- you xnow, it is interesting
14 to talk about some of these notcrious criminals. ©Oh,
15 they wake great reading and many, wmany volumes have been
16 sold of Gilwmore's story now.
17 Nugtian Maaler's book “The Executioner's Song"
18 tells in great detaii the atory of Gary Gilmore and his
19 death as well as all the facts loading up to that death.
U The think what he Defense counsel did not
3| é wenticn when they talxed about Gary Gilnore was they
2 | did not mention the nright in July, July, 1976, when
23 3 a youn3 mwar by the name of Max Devid Jensan(ph), a student,
24 was working, and after a robbery was taken into the
25 bathrooim with his young daughter, told to kneel down,
26 and then shet in the back of the head., There was no
27 mention of Bennie Bushnell, the youvng man who was shot
28 | in the same fashion the very next cicht. You see, we
29 | have a tendency to focus on Jdifferent things, to leok
30 at life, to look at crime, from a ditferent perspective.
n I supposeé that is why some are in vhe business and others
3z -105-
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| S of us are in enother.
2 : ft is interesting, I think I mentloned in my
3 % opening that I suspected much of what you would be
4 ; faced with today was the death penalty, and the elaborate
5 and well writtep argument of counsel only verified
6 that. “1he detailed studies on the death penalty. Bow
T effective it is or is not. where ic is wveing used
8 ; and where it hasn't been used. It was interesting.
g : one of the cowmnents that cama from Mr, Herring was
10 that e sald "I have made the argumert against the
11 death penalty,” and then he plead that you not apply
12 it in this case. +“hoe argument was acainst the death
13 penalty. It is interesting that a man who helped draft
.14 our law now feels that the law is not appropriate., My
15 suggestion is that the place to cnange the law is where
16 the law was niade, in the legislaturs. Tell these facts
B 17 and figures that were placed on the board to them.
. 18 Spearing of Facts and figure, you xnow, it
19 L} wasd inlLerestliigg, the comparison botween the State of
20 | Maine and the State of Mevada for wuraer rates. I
21 5 would mubmit that it is not cur size, but maybe sBome
22 things about our State -— our culture and our business --
23 would tend to inflate our murder cate compared to
24 Maine's.
28 The states that had low death rates or murder
26 rates because they had the death senalty, but the guestion
27 was never answered which came first, the low murder rates,
24 or the death penalty? T would submit that it would
20 generally be the low death rate <iisted before doing
a0 away with the death penalty.
33 There was a lot of talk about deterrents. Mr.
2 Herring stated that une of the laryest argumentsa in favor
of the death penalty is that it is a deterrent to crime
) -1ih-
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1 and to murder ~- a deterrent. 1I: discourages other
! 2 people. Well, let me tell you iti is a deterrent. IJt
3 is an absolute deterrent, it is a Jdeterrent who is con-
4 1 victed and sentenced under the death penalty , that
i
5 person won't murder again,
6 The death paenalty alse is a little bit like
i some other thinga that we can comparce it to when you are
3§ talking about deterrents and how effective they are.
9 How do you measure that? Picture & coastline and a
10 lighthcuse sitting on it. That l:ahthouse operates
i1 sending ocut a signal, warning shipe. How often does it
12 save a ship from crashing inte the 10cks? We don't
13 know, Lut do wo do away with lighthounes?
”14 How often does the Jdeach penalty deter someons
15 from killing another person? We Jden't know. Should
_ 16 we do away with thue death penaliy?
. 17 There hat been a Yot of talk about the Bible,
! 18 : acriptures, Cheist, churches. For scwme two thousand
19 years, Christianity has been on this earth to do away '
20 with sin. Has it happened? Usinj the same argument,
2tk should we do away with the churchss, the Bible, Chrias-
22 tianity? 1 would subait we shoull not.
23 Regarding the Bible, you know there has been
24 a lot of uszse cf it, partfcularly by Mr. Herring. 1
25 read the Biblc from time to time, not a lot, but a little
26| bit. It is disturbing to see it uisused. And I believe
27 it has. I helieve it's been mismquoted. It's been
28 migimplied,
26 It was antereatlng in the closing of the txial
30 that Mr. Herring ieed sows soriptsces obout Christ
31 talking with devil after fority days in the wilderneas,
32 about ancther time of chasing devila out, making the
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g 1 comparison tu Robert, and yet the defense was deluslions
.
2 and inginuations, not the real devil. Did Christ
3 hallucinate and see a delusion or did Robert really
4 gee the devil? Misused, misapplied.
5 He said it would be a perversion for anyone
6 to ka<e the MNew Testament, the new law, and use it to
1 support the deat! ~enalty, put it can be done. Christ
8 was tempted by some of the pharacica in the 22nd chapter
9 of Matthew. They had a coun. They wert challenging
10 him albout whether or not the tribute should be paid to
11 Caesar, hoping that they could trip him up, that he
12 might say, no, don't pay it, thus caking him against
13 the government or, yes, do pay it, undermining his
' 14 committment 1o the Lord; and what waes his response?
15 The response was render unto Caesar chat this is
16 Caesar's and render unto God that which is God's.
! 17 After Christ estaplished that church and left
18 a great apostle named Paul came atong. He wrote a letter .
19 to Titus aad said teo follow the law of the land in the
20 : first verse of the third chapter of Titus, and obey and
21 be subject to kings and rulers.
22 There 1s freedom taught in the New Testament,
23 but that freedom is not withowt cesponsibility. It is
24 imposaible to have that.
25 There is mention of some local murder cases,
26 a case involving a defendant by the name of Aguilar and
27 another one named Dennis Dean. The Aquilar case, I
28 really cannot speak on. See that happened in Lincoln
29 Countv and was prosecuted by another District Attorney,
30 not our office, not myself.
31 The Dennis Dean case [ can speak about. This
32 case occurred about five or six weeks after the murder
-108~
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; in this case. That particular caase 1 nade the decision
2 E not tc¢ seek the doath penalty. [ made that decision
3 based on the sume kind of aggravating circumstances
4 that appeared before you in this case. You see each
s case has to be welohed separately. Etach case has to be
6 evaluated on its own werits. Certainly every case is
7 | not appropriate, bLut sone cases are appropriate for the
8 | death penalty.
9 There was mention of the aitigating circumstance
10 of the youth. The question was posed what is the
11 standa:d? The standard was posed by me. It was posed,
12 backed by McQuire. what is the arpropriate atandard?
13 Maybe the standard cught to be this: How does the
"14 j age of the murderer compare Lo the ace of the victim?
15 : Mitigating circusstance? I would sunyest it's not.
16 Twenty-five 1. more than an adegyuate age to take res-
. 17 ponsibility,

18 Mr. Herring made mention of the deterrent
19 effect alhe of the death penalty, and said if you talk
20 to people in prison they would rell you that the death
21 penalty would have no effect on what they did. T would
2 submit that if you were to go to deatn row and talk to
21 ten people and sav had you known the death penalty was
a4 in existence would it have stopped what you did? Probably
25 not. HBut what if you talked to the people who did not
2% end on Jdeath row?

. 2 You know you hear thest staries of people whe
28 g0 in and hold up the gas station with their finger in
29 their coat like this (indicating) or the tey gun and
30 what do they say? 7 ildn't use a real qun, I didn‘'t
;1 want to hurt anybody. 1§ didn't want the death penalty.
42 It's a deterrent. 1t wourks.

~109-
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-
There is nov wuch mention of punisbhment, You
# . know, if you had to say that there was something that
2
N i5 unpojular, saybe it is the death penalty as a punish-
: ! ment. But I would submit that punishment is a legitimate
' use of the death penalty. There's nothing wrong with it.
7 You know, I Lave three small children, It
’ somet iines becoues necessary to discipline them. We
! tried to make the discipline, wmy wife and I, fit what
! they have Jdone. [ de not feel that punishment is that
! wrong. ‘there i1s a t.we and & place ard a uvse for it. .
1 Badk in Voiyr Dire ia March and April one of \
t the things I a.ihed many people was Jdo vou think the punish-
r ment should (v the criwme? T beliovae that in this casa i“‘i\
-.KL the evidence cr-ies for it. . L
14
The mitigquting circumstance here, too, I dis-
b ayree with the derense. 4 am of the opinion thet if wae
to want to we can a3lways Tind comething to olane a bad result
l v on, We can bloaw2 3t oo any nuiber of things, but we
H as individuals need Lo be fesponsible. It is time to rid
1 society of a pooblen.
20 ) .
Yau Kinow, Cancer is a problem, How i8 cancer
4 taken out of the nndy?  How do we cure it? Can we take
. a pill? Can we drink some wedicane from a bottle and
- ot rid of cancer? No.o  Strence and medicine have not
b rvached that point. LikewesSe certain pewple are no longer
= fit to be a part of society. They reach a point by thedr
% conduct where they heod U Lo ocat cut, elimdnated.  So,
i the cholice becomes lale in prason or tie death penalty.
28 There is no questioc: which ewlternpataive the dufonse prefers.
% wWhich alternative will seive Lthe oot lntoerest of society?
o I would like to take you back, if I could, to
i a dark night in the City of New York. The night was
32
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¥
) 1 March the 13th, 1964. On that particular evening a young
’ 2 lady by the nawme of Kathleen Genevici, known among her
3 friends as Kitty, drove her car into the train etation
4 right near her hone and began the one hundred foot walk
5 coward her house. As she walked among the streats she
6 saw in the shadows ahead of her and off to the side a
7 man standing. Kitty became worcicd. He was between her
3 and her door. So, she changed her course from the
g parking lot and head-id up the streal 10 a police call
10 box to call For help. She didn't get more than about
1 twenty feec when the man caught up with her and he
12 atabbed her in the back. Sha began to scream “Oh my
13 God, don't kill me.”
" 14 A window across the street. upened and a man
15 yelled "stop that” and the attacker fled.
16 Kitty struggled a little ways and a few minutes
B 17 later the mai came back and attacked her again, stabbing
18 her several tlmus wore with the knife. Again someone .
19 1ooned cut, a bus went by, 2 ¢ry to "stop iti and the
20 attacke: went aml oC into 4 white sedan and drove away.
21 Kitty strugqled frofm ourn on the street side-
22 walk Lack to the door next to hec house and the attacker
23 came back, parked his car, and gtabhued her several more
24 times befora killing her.
s The next day, March the lity & little short
26 coiumn in the New York Times noted that she had died
27 and screams of her death had peen heard but nothing had
28 happened.
29 Phen a noew reporter on the heat followed up
30 on the story and act with the Pelice Coumissloner. A
31 couple of days later, two weeks later, March the 27th
32 the hew York Times ran a story that shocked the world
-1il-
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.

: 1 | when they told the story of Kathieen Genevici, stabbed

B 2 | 17 times over a period of 35 minutes, and 38 poople
3 | witnesped at least part or all of the incident and not
4 | one called the police until she wau dead.
5 i on the night of September :8th, 1979, Nancy Gri-
6 j fficth died. There weren't 38 people there to watch,
7 | pbut by sitting for two weeks throuah this trial, you,
8 1adies and gentlemen, become the witnesses to a serious
9 | crima. The guestion now is how you respond? What
10 3 will you do about it?
11 As 1 walked down from the terrace recently,
12 } coming down Campton just a couple of days ago, I lookad
13 1 over to my right and across the buildinga, the motels

' l.14 ! down here, 1 could see the silver State Cafa and the
15 3 laundry and the place where Nancy Griffith and Johnna
16 Cordova first met Robert Ybarra, Jr., and it gave me
» 17 5 a chill to think how things mignht nave been if there

had not been thac one chance meeting, that one chance

what a difference it might have haen

19 way between tham,

20 to her life, to her family, to the coummunity.

21 I would like to close with cne last thought.

22 : 1t is & little saying that I enjoy and it goes like this:

23 “rhe saddocst words of tonque and pen, are these four woris:

24 ' It nmight have been." What a difference it might have

25 been.

6 This is the appropriate casge, ladies and

27 gentlemen, and the State is asking you to reach a uhanimwous

28 decision that Robert Ybarra should receive the death

29 penaliy.

30 BY THE COURT: That concludes the arguments

31 : of counsal, ladies and gentlemen.

32 Tha Clerk should have the -ailiff come forward
-112-
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1 now to be sworn and to take custoay of the Jury.

2 {Whereupon the ballift's were sSworn
to take charge of the jury.)

BY THE COURT: The Clerkx will turn over the
' appropriate materiale that will go with you. They will
be in the hands of the Bailiff now.

We will ask everyone in the Courtroom to stand
while the jury retires in the hands of the Balliff. The
alternate will be kept separate and will not be deliberating
with the jury. Please retire.

10
{(Whereupon the jury retired to

11 coumnency tuear deliberacions.)
o £2Y fne CoUkit: fnvone chat has anything to
13 do wWitn tne Case must be 1n vontact with: the Clerxk's

14 office.

s (wvhereupon at the howr I S:43 the
Court recessed.)

19
20
21

32 ~113-
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i
1 Litercepon at the hour of 4:25 the
recess was concluded ant the following
2 proceedings had outside the presence
of the jury.)
3
BY 'THE COURT: it the record reflect that
4
we have received & guestion from the jury, and the
5
question reads as follows:
6
“Violation ot Secction 245A of
7
the Penal Code and relared offense
8
to the crime of Section 238h(b) (2) {e)
9
of the Penal Code. what wau the
10
chargey What is aggravated assauit?”
1
! It 18 signed by David Kerry Green, the Foreman
12
! of the jury, { guess. This has already bean delivered
13
. to us in chambers and counsel tor each side have had an
14
opportunity to see the questiun, currect, gentlemen?
15
BY MR. MCGUIRE: I'nat 1s corregt, Your Honor.
16
BY MR, JUOHNSTON: Yet, Your Honor.
. 17
BY THE COQUHT: 0f course we are here in
iB .
open Court now with unly Mr., Ybarra present and the two
19
attorneys. The Jury 1s in the Jury Koom.
20
i There has been a typed response prepared.
21
it is agreeable to the parties. The I2EpOoNnse reads
22
as follows:
23
"Viclation of Section 245A of the
24
Foenal Code and related offense to tha
25
crime of Section 288A (D) {2) (¢) of the
26
Penal Code 18 a telony involving the
27
uge or threat of violence to the person
28
of another.
29
"Dated this 20th day of June, 1981."
a0
It i8 to pe sBigned by the bListrict Judge apnd
31
delivered to the jury. Is that aqreeable with the partiea.
32
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1 a4l an answer to Lhoeir questiohv
‘ 2 BY MR. MoUUIRL: Yes, a1l ls, Your Honor.
3 LY ME. JUHNGTUN: It ls fine with thae State,
4 X Your Hunor,
5 ; LY HE Ccount: sdright. 7 will ask the
6 Pourt Yo e thal the answer is recwived.
7 ‘ The jurers should e ol thab this is a
8 PUTlanent record. rthia Jdecutcnt that iy signed by the
[ CouUre, and azier they read it we cheald have it back
10 because 1t 13 filed anc bade & pa. i of the record, the
11 | Juestion ulLd Answer .
i
12 i i, Vlerk will you take whe cuestion and see
13 Lhat Liat 1o tiled and it will be delivered to the Jury
. 14 immediately.,
s vroske JOUSNSTUHED (T they cveuld jast be advised
16 Lo kevp Lhewm with the other documents .

. 17 BY THE COURT: Rather than bringing them up-
18 Stairs 1L is Ayrecavic to handle 1t in this way. Ia .
19 ; that correcey
20 ; Y M. MelUiikb: It 1s, Your Honor.

21 BY L. JOHNSGTON:  That ois fine, Your Honor.
22 LY UHE GOl Alright.  The Court will
29 be in recess then and we will see what nappens naxt.
24 {Whereupon at the hour of 6:24 the
Court recessed the proceedings,}
25
26
27
28
29
30
3
32 ~11%-
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1 STATE OF NEVADA }
: BB.
2 COUNTY OF WHITE PINE )
3
I, RENEE SILVAGGIO, CSR, Official Court Reporter
4
of the seventn Judicial District Court of the State of
5
Nevada, in and for the County of White Pine, do hereby
]
certify that I was present in Court during all the
7
proceedings had and testimony given in the above-antitled
8
Court heard in Ely, Nevada, on the 26th day of June,
g
1383, and took verbatim stenographic noteas thereof,
16
and that the foregoing three pages contain a full, trus,
91
and correct transcription of my stenoqgraphic notes
12
taken as aforesaid, and a full, true and correct copy
I3
“ of all proceedinags had and testimony given to the
t4
best of my ability.
5
16
> 17
RENEE SILVAGGIO, C.S.R. 122
18 Official Court Reporter
19
20
21
i
22 !
i
23 ;
|
24 i
25
26
27
Z8
29
a0
31
32 -1luth and last page--
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] CasE NO. 1511

IN TUF SEVFNTH JUDTCIAL DISTRICT COURT OF THE STATE OF
NEVADA, IN AND FOP THE COUNTY (F WHITE PIRE

E A 8 N B

10 THE STATE OF NEVADA,

Plaintiff,
11

Wi -

12

. ROBERT YLARRA, IR.,

" Defenlant.
14

et et v e et

17 REPORTER'S 't KAGSCRIPT

ui
PONALYY mldkiig
20 BEFORE THE nusORAule MERLYN . LLYY, ODISTRICT JUDGE
21 Saturday, June 27, 1981
22
23
24
25
26
29 Reported by: RLNEE SILVAGGLO, C.S.R. 122
Ofticial Court Reporter
28
29
30
31

32
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. a

1 APPEARANCES:

3 FOR THE GSTATE: ROBERT J. JOHNSTON, ESQUIRE
District Attorney
White Pine County Courthouse
Ely, dMevada 89301

and

GARY [, FAIRMAN, ESQUIRE
Deputy District Attorney
White Pine County Courthouse

FOR THE DEFENDANT: STEVEN (. McGUIRE, ESQUIRE
[ Deputy State Public Defendar
420 Campton Street

Ely, Nevada 89301

23
24
25
26
27
23
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|

1 IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE
' 2 OF NEVADA, IN AND FOR THE COUNTY OF WBITE PINE
3 I N " ® & &
4 THE STATE OF NEVADA )
5 Plaintiff, :
6 | -Va- :
! )
7 ROBERT YBARRA, JR., )
8 % Defendant. ;
)
9
0 TRANSCRIPT OF PROCEEDINGS
11 PENALTY HEARING
12 BY THE (OURT: Let the record reflect the con-
" 13 tinvation of the case of the State of Nevada va. Robert
14 Ybarra, Jr.; the presence of Mr. Ybarra; his counsel,
3 Mr. McGuire; the presence of the District Attorneys;
16 the presence of the jury and the alternate in the hox,
1 1 We are now in the penalty phase of the casa
8 and I ask the jury if they have reached a verdict in |
9 this phase of the case?
0 {All respond affirmatively,) %
A1 BY THE COURT: Alright. I will ask the
2 Clerk of theCourt to go forward and pick up the verdict.
= I ask the Clerk of the Court to read aloud
& the verdict in this case.
43 BY THE CLERK:
. |
6 “"We the Jury in the above-entitled i
“ case having found the Defendant, ROBERT
“ YBARRA, Jr., guilty of murder in the
“9 first degree, designate that the
+0 aggravating circumstances which have
o been checked pelow have been established
42 ;
-3
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N
; i beyond a reasonable doubt.
2 *The murder was committed by
3 a defendant who was praviously con-=
4 victed of a felony involving the
5 use or thraat of violence to the
6 person of another.
7 "fhe murder was committed while
8 the defendant was engaged in the
9 commission of forcible ragpe, ({sexual
10 assault).
11 *The murder was committed while
12 the defendant was engaged in the
. 13 commissicn of kidnapping in the first
14 dugree.
15 "7he murder involved torture,
16 depravity of mind, or the mutilation
17 of the victim.
[£:1 "We the Jury, Btated that there
19 are ne mitigating clrcumstances gufficient
20 to outweigh the aggravating circuinstances
21 designated.
22 "Theraefore, we the Jury Eix the
23 penalty of the crime of Murder in the
24 First Degree as DEATH.
25 pated in Ely, Revada, this 27th
26 day of June, 1981."7
27 Signed bavid K. Green, Foreman.
28 BY THE COURT: Mr. McGuire, would you like
25 to have the Jury polled?
30 BY MR. McGUIRE: We would, Your
31 Honor .
32
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N .
1 By THE CoLlT: The Clerr will poll the
2 Jurers individuatly. Lach of you Lwst respond whether or
3 not 1t is vouy verdict.
4 BY THLE Ciailie Ivan Wright, is this your
5 verdict”
6 LY JURGE NG. 1, M. wh 801 Yes.,
7 LY Thbk CLLRK: Pavia dreen, is this your
8 verdacty
ES DY JURGE the, 2, MR. UFEilL: Yes.
10 LY CHL Classin: ponal ! fleas, is this your
1 verdicn?
12 0¥ JUROR Rl 3, Mk, ADLMS: Yes,
13 LY MUY Chowd: Donaa Swallow, i3 this your
' 14 verdict?
15 i BY JUROE NO. &, ¥Mo. UwALLODW:  Yes.
16 ? LY THE CLhule Juyce Jicistiansen, is this
N 17 | your verdict?

18 LY JUKOK NO. o, ML CUHRLISTTANSEN: Yas.
19 LY Thi CLEBRIG Juseon Christiansan, is thia
20 your wvevdicg?
21 BY JuiGR Gu. 6, M. JdbISTIANSEN: Yes.
{
22 GY UG CladK cyaney Hayward, is this
23 your verdici?
24 wY JURQR 0. 7, M3, HAYWAKD: Yas,
25 BY THE CLoKA: Leo Nawall, is this your
26 verdict?
27 Y JURGK NO. 8, ¥i. dMUwiAall; Yes.
28 BY THE CLERK;: Z1lis Peterson, is this your
29 verdict?
30 BY JURGE NO. 9, Mk, PETEISIN:  Yes,
31 BY THE CLERK: sarah bowler, is this your

32 ¢ verdict?




Case 3:00-cv-00233-GMN-VPC Document 124-2777465 Filed 06/23/05 Page 132 of 312

| Ly sl e . i, M LOWLITEG Yes.
2 Pt o allre Gotricia witliams, is this
3 your veraiet?
4 BY wuish Tl ik, ML WLHLL AN, Yes.
3 LY Ualie Lot Jusepl Anderson, is this
5 your veraictli
T BY JunkOr O, 12, Moo AL SuHeIM: Yes.
8 BY THE COUNT: The Jucors have been polled.
9 The verdicts Lave Loon trecorded by the Slerk of the Court.
10 The Coutt ot Lhis tiwz thanks the jurors for

11 the responsitic vliioris on thoelr past that was extended
12 sver fifteen tontls. it .w ;oukan-l; an historical effort
13 in this state. & L. Uie Yoo oot o Fucn has this Court

)

14 has ever aaows bine Jury o sit and perliops the longest

15 in the Histosy GE the Stots aad o teny, difficult, and

14 L OKnow full woll feew dafi.cati vear cesponsibilities

' 17 woIle 16 Lhas o abi.

13 i Liahn 5o for o your 3obh. Amd I oassure you

17 : Lhat your seivicus afc o bonefit to society and that you
20 have conplueted yout svevlees. L effcut your panel was
21 axcused a yea:r aygo. G0, 1 exGusce you all from further

22 jury service and i oash those in ths Courtroom to stand
23 and let the jury o :tiie.

24 i {wheocuj-on the jury reticed from

25 the Courtroom.)
; bY THE COURL: In acccordance with the statute
21

- of the State, the Court sets this satter forward, as it
23 is required to do, to the Nevada state Department of

2 parvle and Probation to conduct tne investigation that

36 is . regquired by the laws GI the State of Nevada to return
1 a report to this Court in cruer ilat the matter can go

- forward for sentencing. 23rd,

I1f counse! are agreeable I will fix July
T -6-
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21
22
23
24
25
26
27
28
29
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which i3 approximately a month from today, as an appropriate
time for the formal entry of judgment and the passing

of gentence in this case. Is that agreeable with the

parties?
BY MR, JOHNSTON: That ia fine with ne.
BY MR. McGUIRE: Yes, Your Honor.
EY THE COURT: Alright. We fix the

sentencing in this case at 10:00 ov'clock on July 23rd,
Thursday, 1561. The Court 1s in recass.

{Whereupon ac the hour of 1:22 a.m.
the proceedings were concluded.)
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e

1 STATE OF NEVADA H
8.
2 COUNTY OF WHITE PINE
3
4 1, RENEE SILVAGGIO, CSR, Official Court Reporter
5 ‘ ot the Seventh Judicial Dietrict Court of the State of
6 Nevada, in and for the County of White Pine, do hereby
7 Ccertiry that [ was present in Court during all the proceed-
8 ings had and testimony given in the above-entitled Court
9 heard in Ely, Nevada, on the 27th day of June, 1981, and
10 took verbatim stenographic notes thereof, and that the
11 foregoing three pages contain a full, true and correct
12 i transcraiption of my stenographic notas taken as afore-
i3 said and a full, true, and correct copy of all proceed-
*.14 ings had and testimony given to the hest of my ability,
15
16
7 RENEE SILVAGG1O, C.5.R. 122
15 ; Official Court Reportex
19
20
21
22
23
24
25
26
27
28
29
30
31
32
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[F'%)

O W ~N O v H

25
26
27
28
29

" THE STaTiz QF NEVADA,

e

L

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITR PINEJ.;

-

* % K * &

SRS

i . Plaintiff,

I
T

.

e et Nt M M St e et St Nt

cve- ..
ILIRE YRARRA, JR., - 7
bDefendant. croi o A
o at S o
INSTRUCTION NOo. i

The instructions given to the Jury by|the Court %ust'
be accepted by them as the law governing this pe alty hearing.
The Jury is not justified in imposing a sentence contrary to the
law, as laid down by the Court. The instructions should be

regarced as a whole and not disconnectedly, though there are a

considerable number in the series. It is always well when you
are arplying an instruction to tﬁe facts of the case to ascertain
whether there are one or more other instructions having z bearing
-on the instruction under consideration. The law of this hearing

|La not all emodied in any one instruction.

GIVEN BY THE COURT. C_/ /57
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S g

P INSTRUCTICN N7,

4

You are instructed that if In ihos

D

inztructioss any rule)

3 direction cor idea be stated in varying ways, no emphasis thereon

e - il

DG

"4 48 inténded by meTea inferred by you. You are not

.5 || to single out any.certain:sentence, or any individual point or

6 instructiOn;'aﬁd.ignofe the others, but fou are to consider all the

7|l instructions as a whole, and to regard each in the light of all the
) : C « co L : e ‘.5,'1"7“_,.‘”;,3;? Sk

8 others;

91 GIVEN BY THE COURT,

J——

28
26
27

28
29




-t

Case 3:00-cv-00233-GMN-VPC Document 125-2777469 Filed 06/23/05 Page 253 of 290

3lid

10 3

15
16
17
18

20

4
—
CHeTTT T e -,
JWSTRUCTICN WG s
Two classes of issues or qu.siicms have arlscr Ior

15w, and ‘second‘:are quesfloh?%"f"‘?%’ét. It is the du: -y and exclu-

h

s;.ve prov1nce of the Court to de01de que tions of law which

are IdlSPd durlng the progress of thlS hearing a_ud determined by

the Court. . But, as to the second class ofz.ssues or quest:ons,
: - *,m,«;mx S

- Aty
e

E that ié,'“.questlons of fact, it is the exchslve prov:.nce ‘of the -

Jury to,decide and determine. The Court is not to decide or deter-~
} : \ - -

mine these. issues or questions of fact, beranse this is not the
? . * = .=-;

provinc: of the Court, but it is thé exclesive province of the Jury

C/Q.é/

DKT

GIVEN BY THE COURT
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(@3]

person convicted of I\urder of the F_}.Ibt Dcoree
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TNOTRLCTION . A

t - P o £ -y P TR, I M : - ' . :
You must determine whick of the followinc punle NNt s
L

s 1s appropriate to impose.

“Fe ey (]JLDEB the A
- "~ (2)- Life Imprisonment Without"the Possibility of

Parole, or

(3) L:Lfe Imprlsenment Wlth the Poss;tbll'-t" “of arple.
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Sexual Assault (1orc1ble Rape), and“;s an emanation thereof, it

4 EE=3 commu 'tea “in "’th ,pemetrati%nﬁé’f 'ﬂ?e 'Sexual Assault (forcible

Rape): o

. of Sé"xual Assault"”(‘fgfcibie; Rape) embraces

not only the actual facts of the transactlon and the>
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ivsurroundlng 1t*fbut theAmattersflmmedlately anteceden

ately fﬁllowing it and so closely connected with it as to form in
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1rst Degree Kidnapping.
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The. crimexf 1rst Degree Kldn_ppaﬁg embraces not only
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'fhe actualjfacts of the transactlon and the 01rcumstances surround-

Lng 1t but the matters 1mmedlate1y antecedent to and hav1ng a
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side, and gsnerally those rules or ordinary experience end general

13 l observation by which intelligent men decide as to contrcverted

14 jpropositicms of fact. It is a general principle of law “that if &
15 jwitness has wilfully sworn falsely with respect to & material

16 'matter, the Jury is at liberty to disregard the entirer£e5tiﬁ%z§
171 of suen witness, or if they find any part worthy of helief, either
18 | because of its inherent probability, or because it is corrchorated
I¢ by other credible testimony, they may accept such part and dis-

20 regard the rest.
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and th@ otherflsh01rcumstantlal. Dlrect eV1dence con51sts of the‘~

‘test:mony of every w1tness who, w1th any of hlS own physxcal senses

"I_Z“ll'Cum‘—} 3

9 || stances, or mitigatinc c1rcumstance, and which test_mony relates

10 | what thgs was perceived. All other evidence admitted is circum-

11 sta;tiaé, znd ingofar as it chows any acts, declara&ions, condi-

i2 tions or other circumstan ces tending to prove an aggrafating3cir—
13 c;métanée or mitigating circumstance in guestion or tending to con-
14 | nect tre defendant with the commicssion of an aggraveting circum-

15 .rstance or mitigating circumstance, it may be considered by vou in
16 |arriving at a verdict. The law makes no distinctior bé£§éeﬁﬁ2ﬁ

17 fcircumstantial evidence and direct evidence as to the degree of

18 proof recuired, but respects each for such convineing force as it
13 |imay carry and accepts each as a reasonable method of proof. Either
20 |will support a verdict if it carries the convincing quality

21 |required by law as stated in my instruections.
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15 jim2n end women would ordinarily make under like circumstahces.
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5
6 IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
7 NEVADA, IN AND FOR THE COUNTY OF .WHITE PINE__%,-—. N
8 . 3 .
S | ©HE SIATH OF NEVADA, )
)
10 | Plaintiff, )
: )
b v ) SPECIAL VERDICT
)
12 7OEERT YRARRA, JR., )
f )
13 : Defendant. )
o )
14 T
W5 We, the Jury in the above-entitled case, having found the

ST T

36_3Eefendant, ROBERT YBARRA, JR., Guilty of MURDER IN THE FIEKST DEGREE

7 deslgnate that the aggravating circumstance or circumstances which
¥

18 | have becen checked below have been established beyond a rcasonzble

19 doubt.

) /"

< _“Z///m The murder was committed by a defendant who was previously

21 convicted of a felony involving the use or threat of

‘e . " violence to the person of another.

- //

“ P Lﬁ _ The murder was committed while the defendant was engaged

24 P in the commission of forcible Rape (Sexual Assault).

o~ - -

7 . .

25 . L//_ The murder was committed while the defendant was engaged

26 P in the commission of Kidnapping in the First Degre;g?

-~

o ‘ '

27 I_,L//I. The murder involved torture, depravity

D - . . .

28 mutilation of the victim.

29 4 -
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APPELLANT'S OPENING BRIEF

Issues Presented For Review

1. Wwhether Nevada's M'Naghten Rule is an inappropriate
and improper test for determining criminal responsibility?
2. Whether it is a violation of due process of law to
require Appellant to assume the burden of proving insanity?
3.

Whether the trial court improperly admitted an
autopsy photo of the deceased?

4. Whether the trial court erred in not dismissing

Counts III and IV of the Information because of lost evidence?
5. Whether the trial court erred in admitting
Appellant's prior conviction at the penalty hearing?

6.

Whether the trial court erred in making the life
sentences consecutive?

Statement of the Case

Appellant, hereinafter referred to as Ybarra, was tried
before a jury in the Seventh Judicial District Court of the State
of Nevada, in and for the County of White Pine, the Honorable

Merlyn H. Hoyt presiding, on felony charges of Murder, Kidnapping

in the First Degree, Battery With Intent to Commit Sexual Assault,
and Sexual Assault.

The jury found him guilty of all these
charges, and the jury set the punishment at Death for the Murder,

and Life Without the Possibility of Parole on the other three (3)
felony counts.

The trial court made all the sentences consecutive
to each other.

It is from the Warrant of Execution and Judgment of
Conviction and Sentence that this appeal is taken.
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Statement of Facts

Ybarra was charged by a Criminal Complaint filed
October 6, 1979, in the Justice Court of Ely Township No. One, B
County of White Pine, State of Nevada, with the felony crimes of
Murder, in violation of NRS 200.010 and NRS.200.030, Kidnapping in
the First Degree, in violation of NRS 200,310(1), Battery With
Intent to Commit Sexual Assault, in violation of NRS 200.400, and
Sexual Assault in violation of NRS 200.366. These crimes were
alleged to have been committed on September 28, 1979. (Record on
Appeal, hereinafter feferred to as R.O.A., Vol. I, p. 7). &
preliminary examination was held on October 30, 1979, and ¥Ybarra
was bound over for trial on all four (4) counts. {R.O.A., Vol.
vVI).

An Information was filed on November 2, 1879, in the
Seventh Judicial District Court of the State of Nevada, in and for
the County of White Pine, embodying the previously mentioned
felonies. (R.0.A., Vol. I, pp. 50-54). On November 6, 1979, a
hearing was held before the Honorable Merlyn H. Hoyt, and two
psychiatrists were appointed to examine Ybarra as to his competency
to stand trial. (Id., pp. 64-78). After Ybarra was found
competent to proceed, an arraignment was held on January 24, 1980,
wherein he plead not guilty to all four (4) felony charges. (Id.,
pp. 131-142).

On March 11, 1980, Ybarra changed his plea to Not Guilty
by Reason of Insanity and Not Guilty. (R.0.A., Vol. II,

pp. 208-216). On March 31, 1980, the jury selection began and
/
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trial counsel filed a Motion for Change of Venue and withdrew the
Not Guilty by Reason of Insanity plea. The prosecution also filed
a Notice of Intent to Seek Death Penalty and Aggravating
Circumstances on that date. (R.0.A., Vol. II, pp. 265-267;

Vol. VII, p. 12). The jury was seated on April 7, 1980, and the
trial court heard argument on Motion for Change of Venue. The
trial court denied that motion and an appeal was taken to this
Honorable Court, (R.0.A., Vol. II, pp. 294-298; Vol. VIII,

pp. 744-818).

The matter of change of venue was submitted to this Court
and after full briefing and review of the record, the Court ruled
that the trial court did not abuse its discretion in denying
Ybarra's Motion for Change of Venue. Case No. 12624, Order
Dismissing Appeal, October 8, 1980. (R.0.A., Vol. III,
pp. 382-383).

Prior to that date, on September 9, 1980, trial counsel
filed a Motion for Psychiatric Evaluation. (R.O.A., Vol., II,

PP. 315-324). A hearing on this motion was held September 22,
1980, and the trial court again found Ybarra's competence to stand
trial to be in question and appointed two (2) psychiatrists to
examine Ybarra for that reason. {Id., pp. 346-353). A Decision
and Order was filed November 19, 1980, delaying the trial and
transferring Ybarra to Lake's Crossing Center until such time as he
had sufficient present ability to consult with his lawyer with a
reasonable degree of rational understanding. (R.0.A., Vol. II,

pp. 368-372).
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An Order for Return of Defendant filed March 2, 1981,

returned Ybarra to the White Pine County Jail. (R.0.A., Vol. III,

ﬁ{

]
[

P. 420). At a hearing held March 30, 1981, trial counsel changed

Y

‘13117!
e

Ybarra's plea to again include Not Guilty by Reason of Insanity.
(R.0.A., Vol. III, pp. 473-475).

Previously, on April 29, 1980, trial counsel filed a
motion to suppress evidence of Ybarra's prior bad acts and
convictions. (R.O.A., Vol. II, pp. 308-312). That motion was also
heard at the March 30, 1981, hearing and later denied by the trial
judge. (R.0.A., Vol. III, pp. 483-487; Vol. IV, pp. 654-655).

The taking of testimony began June 9, 1981, and the trial
ended on June 23, 1981. (R.0.A., Reporter's Transcript of Trial by
Jury, hereinafter referred to as R.T., Vols. I-V}). The jury
returned guilty verdicts on all four (4) counts on June 24, 1981,
and fixed a penalty on the last three at life imprisonment without
the possibility of parole. (R.0.A., Vol. V, pp. 872-875).

A penalty hearing as to the finding of Murder in the
First Degree was held June 26, 1981. {R.0.A., Reporter's
Transcript of Hearing, hereinafter referred to as P.H.). The
following day the jury returned a verdict of death. (R.0.A,,

Vol. v, pp. 914-915).
Argument
I
NEVADA'S M'NAGHTEN RULE IS AN
INAPPROPRIATE AND IMPROPER TEST FOR
DETERMINING CRIMINAL RESPONSIBILITY.

In this case the jury was instructed as to‘the standard

for determining Ybarra's sanity at the time of the offenses

~4- ROBERT YBARRA, JR.
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charged. That standard was the traditional M'Naghten Rule in
Instruction No. 36. (R.0.A., Vol. V, P. 846). Prior to the giving

of that instruction, trial counsel objected to its being given and

Hem

o

proposed the ALI standard as set forth in Federal Jury Practice and
Instructions 14.17. (R.O.A., R.T., Vol. Vv, p. 1096-1097).

The M'Naghten Rule has heretofore been the test for
criminal responsibility of the mentally ill in Nevada since at

least State v. Lewis, 20 Nev. 333, 351, 22 pP. 241, 247 (1889) when

the Court held:

[I]£ a man has capacity and reason
sufficient to enable him to distinguish
right from wrong as to the particular act
in question, and has knowledge and
consciousness that the act he is doing is
wrong, and will deserve punishment, he is,
in the eye of the law, of sound mind and
memory, and should be held criminally
responsible for his acts. . . ."

See also, Clark v. State, 95 Nev. 24, 588 P.2d 1027

(1979). Since the time of its promulgation, however, the M'Naghten
(or the "right-wrong" test) has been subjected to steady criticism
by both the medical and legal professions, e.g., Cardozo, What

Medicine Can Do for the Law, 32 (1930); Roval Commission on Capital

Punishment, Report 102 (1953); Guttmacher and Weihofen, Psychiatry

and the Law, 403-408 (1952); Menninger, The Human Mind, 450 {1937).

Mindful of this criticism, M'Naghten was repudiated in

Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954). Today, all

but perhaps one of the Federal Circuit Courts of Appeal have
followed the Court of Appeals of the District of Columbia's lead in

rejecting some version of M'Naghten. The Federal Circuit Courts
i

=h- "
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have reached near unanimity in their choice of a replacement for
M'MNaghten. With some variations, they have adopted section 4.01(1)
of the Model Penal Code proposed by the American Law Institute,

United States v. Freeman, 357 F.2d 606 (2nd Cir. 1966); United

States v. Currens, 290 F.2d 751 (3rd Cir. 1961); United States v.

Chandler, 393 F.2d 920 (4th Cir. 1968); Blake v. United States, 407

F.2d 908 (5th Cir. 1969); United States v. Smith, 404 F.2d 720 (6th

Cir. 1968}); United States v. Shapiro, 383 F.2d 680 {7th Cir. 1967);

Wade v. United States, 426 F.2d 64 ({(9th Cir. 1970}); Wion v. United

States, 325 F.2d 420 (10th Cir. 1963); United States v. Brawner,

471 F.2d 969 (D.C. Cir. 1972), The First Circuit has suggested
that it would reject M'Naghten if given a proper record. See,

Amador Beltran v. United States, 302 F.2d 48, 52 (1962).

This trend culminated in the en banc decision of the
Court of Appeals for the District of Columbia to overturn its
landmark Durham decision and adopt the ALI definition as the most
satisfactory formulation in view of current medical and legal

scholarship. United States v, Brawner, supra at 973.

Among the states, the trend to reject M'Naghten's
right-wrong test continues. At least seventeen states have
recognized that M'Naghten must be retired along with the horse and
buggy. They have adopted the ALI test in one form or another.

Morgan v. State, 512 P.2d 904 (Alas. 1973); State v. Vennard, 270

A.2d 837 (Conn. 1970}; State v. White, 456 P.2d 797 (Id. 1969);

Ill. Rev. Stat. Ch. 38, §6-2 (1967); Hill v. State, 251 N.E.2d 429

(Ind. 1969); Terry v. Commonwealth, 371 S.¥.2d 862 (Ky. 1963);
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League v. State, 232 A.2d4 828 (Md. 1967); Md. Ann. Code, Art. 59, §

25{a) (1967); Commonwealth v. McHoul, 226 N.E.2d 556 (Mass. 1967);

Mo. Ann. Stat. § 562.086 (Vernon) (1963); State ex rel. Krutzfeldt

v. District Court of 13th J.D., 515 P.2d 1312 (Mont. 1973); Mont.

Rev. Codes Ann. § 46-14-311 (1979); State v. Pike, 49 N.H. 399

(1870); People v. Adams, 257 N.E.2d4 610 (N.Y. 1970); N.Y. Penal Law

§ 30.05 (McKinney) (1965); State v. Anders, 277 N.E.2d 554 (Ohio

1972); Or. Rev. Stat. § 161.295 (1971); Tex. Penal Code Ann., Art.

8.01 (1974), State v. Shoffner, 143 N.W.2d4 458 {(Wis. 1966); Vt.

Stat. Ann., Tit. 13, § 4802 (1957).

Despite the general disenchantment with the M'Naghten
formulation, other state jurisdictions, including Nevada, cling to
this antiquated concept of criminal responsibility. The M'Naghten
rules were formulated in 1843 in response to the hue and cry
resulting from the acguittal by reason of insanity of the
defendant, M'Naghten who had, it was alleged, attempted to
assassinate Sir Robert Peel, Prime Minister of England, but instead
shot Peel's private secretary. There were a series of attempted
assassinations of English royalty at that time, even Queen Victoria
herself. Indignation by the publiec at the acquittal brought the
judges before the House of Lords to explain their conduct. Lord
Chief Justice Tindall answered a series of questions for ali
fifteen judges, which answers we know today as the M'Naghten rules.

See, United States v. Currens, 290 F.2d 751, 764-765 (3rd Cir.

1961).
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The M'Naghten rules were originally set out in the work
by William Lombard of Lincoln's Inn, reprinted seven times between

1582-1610, called the Eirenarcha. Lombard stated:

e

'If 2 mad man or a naturall focle, or a
lunatike in the time of his lunacie, or a
childe y apparently hath no knowledge of
good nor euil do kill a ma, this is no
felonious acte, nor any thing forfeited by
it . . . for they canot be said to haue
any understanding wil., But if upo
examinaticd it fal out, y they knew what
they did, & y it was ill, the seemth it to
be otherwise.' See, U.S. v. Currens, Id.
at 764. o

The right and wrong test of the M'Naghten rule is thus at least

some 400 years old.

Nevada in 1982 should not be governed by a rule the
scientific underpinnings of which have long since been discarded.
As the late Mr. Justice Frankfurter testified:

The M'Naughton rules were rules which the
Judges in response to questicns by the
House of Lords, formulated in the light of
the then existing psychological knowledge
+ - . I do not see why the rules of law
should be arrested at the state of
psychological knowledge at the time they
were formulated. . . . Royal Commission
on Capital Punishment, Report 102 (1953).

In 1928, Professor Sheldon Glueck of the Harvard Law
School analyzed the right-wrong test and set forth its inadequacies

in the following manner:

It is evident that the knowledge tests
unscientifically abstract out of the
mental make-up but one phase or element of
mental life, the cognitive, which, in this
era of dynamic psychology, is beginning to
be regarded as not the most important
factor in conduct and its disorders. 1In
brief, these tests proceed upon the
following questionable assumptions of an

~8- ROBERT YBARRA, JR.
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outworn era in psychiatry: (1) that lack
of knowledge of the 'nature or quality' of
an act (assuming the meaning of such terms
to be clear), or incapacity to know right
from wrong, is the sole or even the most
important sympton of mental disorder; (2)
that such knowledge is the sole instigator
and guide of conduct, or at least the most
important element therein, and conseqguently
should be the sole criterion of responsibility
when insanity is involved; and (3) that

the capacity of knowing right from wrong
can be completely intact and functioning
perfectly even though a defendant is
otherwise demonstrably of disordered mind.
Glueck, Psychiatry and the Criminal Law,

12 Mental Hygiene 575, 580 (1928) as
quoted in Durham v. United States, supra,
214 F.24 at B871.

e

In Durham, Judge Bazelon, writing for the court, accepted
Professor Glueck's analysis. He also noted that the Royal Commission
on Capital Punishment, after an exhaustive survey of legal, medical
and lay opinion in many western countries, including England and
the United States, confirmed the court's previous observation in

Holloway v. United States, 148 F.2d 665, 667 (D.C Cir. 1945)

cert.denied, 334 U.S. 852 (1948), that: "'The modern science of

psychology . . . does not conceive that there is a separate little
mar in the top of one's head called reason whose function it is to
guide another unruly little man called instinct, emotion, or

impulse in the way he should go.'" 214 F.2d at 862, 871 {(b.C. Cir.

1954). See also, United States ex rel. Smith v. Baldi, 192 F.2d4

540, 567 (1951) (Biggs, J., dissenting), affirmed 344 U.S. 561
(1953).

Judge Bazelon's first ground for rejecting the
right-wrong test was that it did not take sufficient'account of

psychic realities and scientific knowledge, 214 F.2d at 874.

-7 ROBERT YBARRA, JR.
’ RCV'D 11DEC00  EH-10622
PRIOR COUNSEL FILES




e

His second objection to the test was, "[Nlot that
criminal irresponsibility is made to rest upon an inadequate,

invalid or indeterminable symptom cor manifestation, but that it is L

ﬂ-
e

made to rest upon a2ny particular symptom." Id. at 872,

By resting criminal responsibility on a particular
symptom or cognitive awareness, M'Naghten completely ignores the
psychiatric reality "that a man is an integrated personality and
that reason, which is ounly one element in that personality, is not
the sole determinant of his conduct." Id. at 871.

The M'Naghten rules fruitlessly attempt to
relieve from punishment only those mentally
diseased person who have no cognitive
capacity -- those who are unable to know
the nature and quality of their acts or
that the acts were wrong. This formulation
does not comport with modern medical
knowledge that an individual is a mentally
complex being with varying degrees of
awareness, (Fn.] It also fails to attack
the problem presented in a case wherein an
accused may have understood his actions

but was incapable of controlling his
behavior. Wade v. United States, 426 F.2d
64, 66 (en banc) (9th Cir. 1970).

A major practical evil of the right-wrong test is that it
requires the testifying psychiatrist to disregard his own
professional understanding and to testify solely with respect to
one characteristic of the defendant's persconality, i.e., his
capacity to determine right from wrong. Many psychiatrists,
however, seriously doubt their capability to make ethical

judgrnents. Roche, Criminal Responsibility and Mental Disease:

Medical Aspects, 26 TENN. L. REV. 222, 228-230 (1959) ; Weihofen,

The Urge to Punish, 38 (1956); Dearman, Criminal Responsibility and
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Insanity Tests: A Psychiatrist Looks at Three Cases, 47 VA. L.

REV. 1388, 1394 (1961).

i

I3
4

A further criticism of i'Naghten is its requirement for

re
Fat

near or total incapacity before exculpation is warranted. Nevada
juries are instructed only to focus on whether the defendant is

incapable of knowing right from wrong. The criticism of such a

reguirement is obvious:

The M'Naughton test literally calls for
total impairment; the accused must not
know at all. Thus the traditional English
hallmark of 'total' insanity enshrined in
the test continues to require a near
impossibility. Few if any persons are
'total' insanity enshrined in the test
continues to require a near impossibility.
Few if any persons are 'total' mad men;
insanity [mental retardation) is rather a
matter of degree and context.

Gerber, Is the Insanity Test Insane?, 20 Amer. J, of Jurisprudence

111, 120 (1975).

One leading expert concludes that only in marked cases of
amentia or dementia or where the individual acted in severe toxic
state was it possible to ascertain his capacity to determine right
from wrong. But in the vast majority of psychiatric cases there
are no such clear-cut deficiencies and the psychiatrist's decision

is reduced to mere conjecture. Guttmacher, Principal Difficulties

With The Present Criteria of Responsibility and Possible

Alternatives; American Law Institute, Model Penal Code, section

4.01, Appendix B., p. 171 (Tentative Draft 1955).

The archaic inquiry required by the M'Naghten rules and

the testimonial straitjacket which it imposes on psychiatrists were
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severely denounced by Chief Judge Biggs in the United States v.

Currens, supra. He wrote:

The vast absurdity of the application of
the M'Naghten Rules in order to determine
the sanity or insanity, the mental health
or lack of it, of the defendant by securing
the answer to a single question: Did the
defendant know the difference between
right and wrong, appears clearly when one
surveys the array of symptomatology which
the skilled psychiatrist employs in
determining the mental condition of an
individual. . . . These symptomatologies
are general in their nature. . . . How,
conceivably, can the criminal responsibility
of a mentally ill defendant be determined
by the answer to a single question placed
on a moral basis? To state the question
seems to us to answer it. All in all the
M'Naghten Rules do indeed, as has been
asserted so often, put the testifying
psychiatrist in a strait-jacket. 290 F.2d
at 766, 767.

Since Durham, as the court's opinion in Currens bears
witness, it has become generally understood and accepted that
mental illness does not only, or even primarily, affect the
cognitive faculties of the mind, but affects the entire

personality. Lindman and McIntyre, The Mentally Disabled and the

Law, 338 (1961). Mental illness has thus come to be viewed as a
complex interplay of forces rather than a specific abnormality or a

singular mental function. Diamond, From M'Naghten to Currens, and

Beyond, 50 CALIF. L. REV. 189, 195 (1962). Consequently, to
divorce the cognitive faculty, upon which M'Naghten solely relies,
from the rest of the personality renders the right-wrong test

devoid of special significance and severs its contact with reality.
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Zilboorg, Misconceptions of Legal Insanity, 9 Am.J. Orthopsychiatry

540, 552-~553 (1939); Sobeloff, Insanity and the Criminal Law; From

McNaughton to Durham and Beyond, 41 A.B.A.J. 793 {1955) quoted in

i3hel

Howard v. United States, 229 F.2d 602 (5th Cir. 1956) (Rives, J.,

dissenting); Dearman, Criminal Responsibility and Insanity Tests:

A Psychiatrist Looks at Three Cases, 47 VA. L. REV. 1388 (1961).

The M'Naghten test should, therefore, be recognized as totally
antiquated and thereby incapable of harmonizing the principles
underlying our criminal law with modern scientific developments in
the understanding of human behavior.

The M'Naghten Rule was first approved in State v. Lewis,

20 Nev. 333, 22 P. 241 (1889). The Nevada legislature in 1911 in
the Crimes and Punishments Act of 1911 § 3 defined those who were
capable of committing crimes but did rnot define the parameters or
the defense of insanity. (Mow NRS 194.010). In § 4 of the Crimes
and Punishment Act of 1911 the legislature defined those who are of
sound mind. This provision is embodied in NRS 193.210 which
states: "A person shall be considered of sound mind who is neither
an idiot nor lunatic, nor affected with insanity, and who has
arrived at the age of 14 years, or before that age, if such person
knew the distinction between good and evil."

The deficiencies in such a definition are obvious for the
language attempts to impose a moral standard for definition of
criminal conduct. The law has long accepted the distinction

between malum in se versus malum in prohibitum acts. The latter

are not a category of crimes which are morally reprehensible and
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therefore no person may be able to distinguish them good from evil.
See also, Cal. Stats. 1850, Ch. 99, 8§ 3 p. 229 for the exact

duplicate of the Nevada Statute. The history of the California

Tl

statute has wended its way to the adoption of the ALI test in

People v. Drew, 583 P.2d 1318 (In Bank) (Cal. 1978}).

Accordingly, Nevada Courts have never stated that NRS
193.210 is the standard of insanity to be Presented to a jury for
them to evaluate in judging a defendant's sanity. This leaves the
court with the dilemma of what alternative to choose if the
M'Naghten Rule has lost it's vitality.

The question which necessarily follows is: once medical
experts have determined that an individual suffers from mental
illness, what is the appropriate legal standard to excuse the
individual from criminal responsibility: M'lNaghten imposes and
artificial and unreasonably high standard of impairment before
exculpation from crime is warranted, and further, ignores
fundamental psychological truths about human mentation.

It may help in analyzing the inapplicability of M'Naghten
to the retarded to resort to a paradigm suggested by Glueck in Law

and Psychiatry, 11-13 (1962). Glueck describes the law's

fundamental premise that an individual acts upon freedom of will,
that is, "his particular capacity for comscious, purposive,
controlled action when confronted with a series of alternatives"
Id. at 12. Glueck notes that just as individuals vary in
intelligence, they differ in their capacity to make a reasoned

election between options. Where choice is not made pased upon
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freedom of will, deterministic forces beyond the control of the

individual decide one's course of action.

ol

Although a mentally ill individual may well have minimal

cognition of right and wrong which wouid permit him freedom of
choice in limited circumstances, I'Naghten would hold him
criminally responsible for his acts. By focusing solely on the
"knowledge and understanding" of wrongfulness, the M'Naghten

Rule ignores the criterion which should be crucial for criminal
responsibility -- an awareness of the legal and moral conseguences
of one's actions, and "not an abstract philosophical assent to a

proposition." Gerber, Is the Insanity Test Insane?, 20 Amer. J. of

Jurisprudence 111, 120 (1i%75).

The ALI alternative is on sounder footing in not reguiring
total incapacity to exculpate. The ALI test poses the question
whether or not the subject lacks "substantial capacity" to
appreciate wrongfulness or criminality. Appellant favors the
wrongfulness version of the test for reasons expressed by the

majority opinion in Wade v. United States, 426 F.2d 64, 71 (en banc

9th Cir. 1970): "In approving the A.L.I. formulation, we note that
three Circuits have adopted the word 'wrongfulness' (the A.L.I.'s
suggested alternative) in place of 'criminality' in order to
exclude from the criminally responsible category those who, knowing
an act to be criminal, committed it because of a delusion that the
act was morally justified. [Fn. 9] We likewise believe that the

term 'wrongfulness' is preferable." See also, United States v,

MeGraw, 515 F.2d 758 (9th Cir. 1975); cf. People v. Rittger, 355
P.2d 645 (In Bank) (Cal. 1960) (M'Naghten does not consider a
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defendant's personal moral interpretation of wrongfulness). This
construct is better suited to the mentally ill because it focuses

on the level of relative incapacity to appreciate the full meaning

'ﬂkﬁ!

of conduct.

By excluding from responsibility those who lack substantial
capacity to conform their conduct to the requirements of the law
(the second prong), ALI, unlike Nevada M'Naghten, includes
consideration of a defendant's affect and volitional capacity. ALI
thus recognizes that the individual is an integrated unit mentally
manifesting oneself through cognition (the intellect), volition
(the ability to control one's actions), and affect (our emotional

drives). See Note, Insanity, Intoxication, and Diminished Capacity

Under the Proposed California Criminal Code, 19 UCLA L. REV. 550,

562, n.64 (1972):

The viewpoint that man's psychiatric
capacities are interwoven is probably
psychiatrically correct, but one
fundamental qualification suggests that a
volitional capacity test is still
mandatory. The mental processes, while
interrelated, are not invariably affected
by a mental disease in similar fashion. &
person might have a substantial lack of
self control without having a
corresponding substantial lack of
knowledge. Knowledge or cognition do not
always result in self control.

Should there be criminal punishment for an individual so
lacking in self-control that impulse rather than reason dictates
the misconduct? M'Naghten holds such persons sane and accountable
as long as some understanding of wrongfulness exists. The ALI test
exculpates them because they lack substantial capacity to conform

to the law's requirement.
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Unlike other states still clinging to M'Naghten, Nevada
dees not recognize irresistible impulse as part of an insanity

defensa. For a compilation of states using the irresistible

e

impulse, see Kennalley, "Modern Insanity Tests", 15 Washburn L.J.

88, 95-97 (1976); see also 1 Witkin, California Crimes, § 137 (b)

(1978 Supp.). In 1897, the Supreme Court of the United States
approved for the federal courts an instruction on insanity
including the irresistible impulse test: Even though the defendant
knew right from wrong and knew the act in question was wrong, his
will was overborn so completely that his actions were beyond his

control due to the mental disease or defect. Davis v. United

States, 165 U.S., 373, 378 (1897). Of course, the federal courts
are now cperating under the ALI test; the point here being that
Nevada's M'Naghten Rule is a Hineteenth Century concept lost in
Twentieth Century reality. The ALI test is broader than
irresistible impulse because it also applies to "the allegedly
criminal acts of one who is unable to control his conduct
follow(ing] excessive brooding and melancholy [Citations omitted]."

Wade v. United States, supra at 67. Eight federal circuits have

adopted this version of ALI. See Kennalley, supra at 107, n. 230.
And lest the reader conjure visions of numerous "not guilty by
reason of insanity" verdicts under ALI's broader test causing a
return of dangerous, disturbed people to the triggered by an
insanity "acquittal" and operates to hospitalize such mental ill or
retarded defendants until the condition abates. In comparison,

under M'Naghten's artificially high standard of responsibility, a
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"literal application of the rule results in conviction of some
whose responsibility is doubtful . . . [and send] great numbers of

the mentally insane to prison . . ." Kennalley, supra at 99.

el

In sum, the factors which make Nevada's M'Naghten
outmoded are its emphasis on the cognitive or intellectual
compartment of the mind instead of considering all relevant
symptoms; its requirement of near or total incapacity; its
disregard of mental defects as causative of insanity; its refusal
to consider the unconscious; its refusal to consider the role of
emotional and volitioﬁal aspects of mentation; its forcing experts
to testify in unrealistic terms not related to facts of scientifiec
knowledge. It does not permit a jury to be instructed in a manner
in which it measures a detendant's mental life against a sound
legal standard.

The ALI test incorporates the undisputed advances in
psychiatric knowledge with simplified comprehensible language for
jury instruction purposes. It is thus more conducive to expert
testimony. The rule includes mental defectives and does not
require total incapacity to be triggered. Most important, the ALI
test considers the whole personality of a defendant rather than a
single symptom.

For the above stated reasons the court should abandon the
outmoded M'Naghten Rule and adopt the Model Penal Code test for
insanity, where the burden of proof shall rest with the prosecution
to establish that Appellant had mens rea (i.e. was sane) beyond a

reasonable doubt.
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For the reasons expressed in Wade v. United States, supra

at 72-73, paragraph (2) of the ALI test excluding so-called
"psychopathic personalities" from coverage is an unnecessary,
ambiguous concept which adds little to resolution of the critical
issue of criminal respbnsibility. It should not be incorporated as
part of the Nevada ALI standard.
I

IT IS A VIOLATION OF DUE PROCESS OF LAW TO

REQUIRE APPELLANT TO ASSUME THE BURDEN OF

PROVING INSANITY.

At the conclusion of Ybarra's trial, the trial court
instructed the jury pursuant to Instruction No. 33 (R.O.A.,

Vol. VI, p. 843) which, among other things, allocates to Ybarra the
burden of proving insanity by a preponderance of the evidence.
Ybarra contends the requirement that a criminal defendant carry the
burden of proving insanity by a preponderance of the evidence is
constitutionally unfair in that it requires a defendant to disprove
an element of the offense for which he has been charged; this
burden clearly should rest with the prosecutor.

It is a fundamental premise of criminal law that a person
rust be capable of forming a culpable intent to be found liable,
NRS 193.190. As early as 1932 this Court has said that a sound
mind is part of the proof in a criminal case. MRS 193.200, and

State v. Hall, 54 Nev., 213, 13 P.2d 624 (1932). Nevada courts have

long recognized that the prosecution has the burden of proving the

defendant's actions were accompanied by a culpable state of mind.

The California Supreme Court stated in People v. Tewksbury, 544

P.2d4 1335, 1343 (In Bank) {(Cal. 1976):
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[Wlhen there is placed upon an accused the
burden of interjecting a factual
contention which, if established would
tend to overcome or negate proof of any
element of the crime charged as otherwise
established by the People, the accused
need only raise a reasonable doubt as to
the existence or nonexistence of the fact
in issue. (Evid.Code, § 501; Penal Code
§§ 1096, 1105; see People v, Hardy (1948)
33 Cal.2d 52, 63-66, 198 P.2d 865 [burden
on defendant to go forward with the
evidence but he need only raise a
reasonable doubt as to his claimed
unconsciousness]; People v. Costello
(1943) 21 cal.2d 760, 765-766, 135 bB.2d
164 [when a defendant presents alibi
evidence he need only create a reasonable
doubt that he could have committed the
crine]; see also People v. Montalvo (1971)
4 Cal.3d 328, 333-334, 93 Cal.Rptr. 581,
482 P.2d 205, fn. 3; People v. Agnew
(1940) 16 cal.2d 655, 665-667, 107 P.2d
601 [when defendant claimed lawfulness of
arrest as defense to a charge of false
imprisonment he need only create a
reasonable doubt whether the arrest was
unlawful] ; People v. Roe (1922) 189 Cal.
548, 560-561, 209 P. 560 [when defendant
asserts defense of the person of another
as a defense to a charge of murder, she
need only create a reasonable doubt that
she killed with criminal intent];

People v. Bushton (1889) 80 cCal. 160, 164,
22 P, 127 [although defendant has

burden of proving mitigation in a homicide
case (see § 1105), he need only create a
reasonable doubt that the greater crime
was committed]}; People v, Marshall (1881)
59 Cal. 386, 388-389 [a defendant who
asserts an intent to marry as a defense to
a charge of taking a female for purpose of
prostitution need only create a reasonable
doubt that he took her for purposes of
prostitution].) [Footnote omitted].

el

In addition, the defendant need only raise a reasonable
doubt that he or she committed the crime under duress or compulsion

(Id., at 964, fn. 9); that the defendant's conduct was justified
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because he or she was acting in self-defense People v, Banks, 67

Cal.App.3d 379 (1976); that the defendant reascnably believed that

i

the alleged victim had consented to sexual intercourse People v. 2

Mayberry, 542 P.2& 1337 (In Bank) {(Cal. 1975); or that the alleged
victim of a statutory rape was eighteen years old People v.

Hernandez, 393 P.2d 673 (In Bank) (Cal. 1964); People v. Mayberrv,

supra. Insanity is an anomalous exception to this rule in Nevada.
In 1914, the California Court observed:

The rule prevailing in this state, and in
the majority of jurisdictions elsewhere,
requiring the defendant, where insanity is
interposed as a defense by him, to prove
it by a preponderance of the evidence,
does not affect the rule that the burden
of proving sanity is on the prosecution.
That burden is always on it, and it is met
in the first instance by the presumption
which the law raises of sanity and which
must prevail until it is overcome. The
rule casting upon the defendant the burden
of establishing his insanity by a
preponderance of the evidence does not
shift this burden of proof from the
prosecution to him, but only shifts the
burden of introducing evidence, and
declares the amount or quantum of evidence
which he must produce to overthrow the
presumption and show his insanity.

People v.Harris 145 P. 520, 526 (Cal.
1914).

See also, Robey v, State, 96 Nev. 459-461, 611 P.2d 209,

210 (1980) which has stated that: "To convict a person of a felony
. . . without proving criminal intent, is to deprive such person of
due process."

American jurisdictions have been more or less evenly

divided on the question of which party has the ultimate burden of
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proof of sanity. In a major work, Mental Disorder as a Criminal

Defense, Henry Weihofen found twenty-two states holding insanity to
be an affirmative defense which the defendant had the burden of
proving -~ but differing widely as to the gquantum of evidence
necessary to satisfy that burden. Fifteenlof those twenty-two
states (including Nevada) held that the defendant must prove
insanity by a preponderance of evidence. (Weihofen, at 212-213).
On the other hand, in at least twenty-eight states, the rule
prevails that the bupden is on the prosecution to prove sanity

beyond a reasonable doubt. Patterson v. New York, 432 U.S. 197,

207-208, n. 10 (1977). While all courts agree that the factfinder
may proceed in the first instance upon the presumption that the
defendant was sane and responsible when the act was committed,
there is a sharp disagreement as to the strength and character of

this presumption. (Weihofen, Mental Disorder As A Criminal Derense

(1954), at 214-219).
The federal courts have a long established rule placing
the burden of proving sanity upon the presecution. In 1895, the

United States Supreme Court set forth this rule in Davis v. United

States, 160 U.S. 469, 487-488 (1895):

Strictly speaking the burden of proof, as
those words are understood in criminal
law, is never upon the accused to
establish his innocence or to disprove the
facts necessary to establish the crime for
which he is indicted. It is on the
prosecution from the beginning to the end
of the trial and applies to every element
necessary to constitute the crime. Giving
to the prosecution, where the defence
[sic] is insanity, the benefit in the way
of proof of the presumption in favor of
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sanity, the vital gquestion from the time a
plea of not guilty is entered until the
return of the verdict, is whether upon all
the evidence, by whatever side adduced,
guilt is established beyond reasonable
doubt. I the whole evidence, including
that suppiied by the presumption of
sanity, does not exclude beyond reasonable
doubt the hypotesis of insanity, of which
some proof is adduced, the accused is
entitled to an acquittal of the specific
offence [sic] charged. His guilt cannot
be said to have been proved beyond a
reasonable doubt -- his will and his acts
cannot be held to have joined in
perpetrating the murder charged -- if the
jury, upon all the evidence, have a
reasonable doubt whether he was legally
capable of committing crime, or (which is
the same thing) whether he wilfully,
deliberately, unlawfully, and of malice
atorethought took the life of the
deceased. B2as the crime of murder involves
sufficient capacity to distinguish between
right and wrong, the legal interpretation
of every verdict of guilty as charged is
that the jury believed from all the
evidence beyond a reascnable doubt that
the accused was guilty, and was therefore
responsible, criminally, for his acts.

How then upon principle or consistently
with humanity can a verdict of guilty be
properly returned, if the jury entertain a
reasonable doubt as to the existence of a
fact which is essential to guilt, namely,
the capacity in law of the accused to
commit that crime?

:@%

BLY
49

Weihofen, supra, note 5, surveyed decisions contrary to
the rule expressed by the United States Supreme Court in Davis; he
concluded that state courts placing the burden of proof on the
defendant to show insanity by a preponderance of the evidence base
their decisions on considerations of policy. These policies are
rooted in a historical distrust of the insanity concept and a fear

by the courts and the public that the defense would easily be
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feigned so that "mere doubtful evidence of insanity would fill the
land with acquitted criminal." (Weihofen, supra, at 219-220).
Nevada certainly falls into Weihofen's paradigm.

Suspicion and distrust of the insanity defense can no
longer be relied on to justify placing the burden of proof on the
defendant by a preponderance of evidence. A 1970 field study of
the defense of insanity by the American Bar Foundation, liental

Disability and the Criminal Law by Arthur R, Matthews, Jr., found

that the defense of insanity is infrequently presented and rarely
successful.

The century-old fears of the contrived defense of
insanity have proven unfounded. Trained forensic psychiatrist
today diagnose mental illnesses, not invent them; malingerers are
identified by common-sense clinical evaluations and psychological

tests. E.g., see, Donald L. Lunde, HMurder and Madness,

"Psycheological Studies of Murderers" (1975), Chapter 7. Of course,
any defense in a criminal case may be contrived -- e.g., alibi,
self-defense, intoxication, or duress -- but in none of these
instances is the burden of proof shifted to the defense as a
consequence.

As a contrived defense of insanity is probably less
likely to occur than other defenses in a criminal case, there is no
continued justification for the judicially-created rule placing the
burden of proof on the defendant by a preponderance of evidence.

It must be repudiated as archaic. People v. Burnick, 535 P.2d 352

(In Bank) (Cal. 1975}. It is contrary to the general conditions of
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penal liability requiring not only the doing of some act by the

person held liable, but also the existence of a guilty mind during

)

the commission of the act. Speidel v. State, 460 P.2d 77 (Alas.
1969).

Article I, Section B of the Nevada Constitution, provides
that no person may be deprived of life, liberty or property without
due process of law. Requiring a criminal defendant to bear the
burden of proof on the issue of insanity violates this principle.

Ybarra recqgniies that the Due Process Clause of the
Fourteenth Amendment of the United States Constitution does not
prohibit placing the burden of pruof on the issue of insanity on a

defendant. Patterson v. New York, supra; Leland v. Oregon, 343

U.S. 790 (1952). 1In Patterson, supra, the United States Supreme

Court expressly stated that the due process rights of the
petitioner were not violated because the law he was challenging did
not serve to negate any facts of the crime which the state had to
prove to order to convict. Such is not the case in Nevada. As set
forth above, sanity is a mental state or condition essential to
guilt.

Therefore, unlike the situation in Patterson, a defendant
in Nevada is required to negate a fact of the c¢rime which the state
must prove in order to convict. To put the burden on a defendant
to disprove an element of the crime for which he is charged

violates due process. But see, Patterson v. New York, supra at

290; compare, Mullaney v. Wilbur, 421 U.S. 684 (1975).

However, a state is not bound by the United States

Supreme Court's interpretation of a federal constitutional clause
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which is parallel to a state constitutional clause. A state
constitution is, and always has been, a document of independent

force. People v. Brisendine, 531 P.2d& 1099 (In Bank) (Cal. 1975);

He

see also, Faulk, The State Constitution: A More Than "Adequate"”

Nonfederal Ground, 61 CALIF. L. REV. 273 (1973). 1In fact, since

the Leland decision, Colorado has subsequently held that the due
process clause of its own constitution prohibits placing the burden

of proving insanity on a criminal defendant. People v. District

Court for County of Jeffersun, 439 P.2d 741 (En Banc) (Colo. 1968).

In People v. District Court for County of Jefferson,

supra, the Colorado Supreme Court invalidated an amendment to the
Colerado statutes which purported to place on the accused the
burden of proof of insanity by a preponderance of evidence rather
than by evidence suificient to raise a reasonable doubt of sanity.
The court held the presumption of innocence required the
prosecution to prove every element of its case beyond a reasonable
doubt, including sanity, because mental capacity to commit the
crime (mens rea) is a material element of every offense. By
attempting to shift the burden of proof of this element to the
defendant's guilt beyond a reascnable doubt. The amended statute
was held invalid under the due process provision of the Colorado
State Constitution. Id. at 743-750.

When insanity is asserted as a defense, those interests

identified in In re Winship, 397 U.S. 358 (1970), are at stake;

that is, the state's interest in the reliability of verdicts in
criminal cases and the defendant's interest in his or her liberty
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and reputation. This is true of any other defense which asserts
that defendant did not have the capacity to commit a crime. Thus,

the due process clause of the Mevada Constitution is violated when 2P

the burden of proof is placed on the defendant simply because the
state has chosen to isolate one of the multitude of defenses to
criminal liability and, when the issue is raised, relieve the
prosecution of its burden of proving the absence of the defense
beyond a reasonable doubt.

(Tlhe plea of insanity, whether or not the
State chooses to characterize it as an
affirmative defense, relates to the
accused's state of mind, an essential
£lement of the crime, and bears upon the
appropriate form of punishment. . . . We
said in Mullaney that the requirement of
Winship that the State prove all elements
of the crime was one of substance, not
limited to 'a State's definition of the
elements of the crime. . . .' [Citations
omitted]. Rivera v. Delaware 429 U.S.
877, B88B0 (1976), Justice Brennan,
dissenting.

Placing the burden of persuasion on the prosecution on
the issue of insanity does not impose an undue burden on the
prosecution. More than half of the jurisdictions already require
the prosecution to prove sanity without any noticeable hardship.

Such an approach is favored by respected legal commentators. See,

e.g., LaFave and Scott, Handbook on Criminal Law (1972) p. 48;

Perkins, Criminal Law 24 Ed. (1969), p. 883, fn. 89; Model Pen.

Code section 4.03 (1974) p. 1.12.

In Mullaney v. Wilbur, 421 U.S. 684 (1975), the United

States Supreme Court concluded "that the Due Process Clause

requires the prosecution to prove beyond a reasonablé doubt the
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absence of the heat of passion on sudden provacation when the issue

is properly presented in a homicide case." 1d., at 704. That
Mullaney applies to a justification defense, as well as mitigation é%

(heat of passion or sudden provocation), was made clear in

California in People v. Banks, supra. It is difficult to

comprehend how the mental state of insanity differs in any way from
any other defense theory of justification or mitigation. See,

State v. Evans, 362 A.2d 629, 635 (Md. 1976).

Justice Rehnquist, joined by Chief Justice Burger, argued

in his concurring opinion in Mullaney, supra, that the holding

reached by the court in that case was not inconsistent with that of

Leland v. Oregon, supra, 343 U.S. 790. He stated: "'[T]lhe issue

of insanity as a defense to a criminal charge was considered by the
jury only after it had found that all elements of the offense,
including the mens rea, if any, required by state law, had been

proved beyond a reasonable doubt.'" Mullaney v. Wilbur, supra at

705. The defect of such reasoning has already been shown. By
definition, the accused cannot have the requisite mens rea if he is
found insane. Thus, the prcsecution must bear the burden of
proving sanity aloang with all other elements of a crime if
requirements of due process are to be met.

Ybarra does not suggest that the prosecution be required
to prove the sanity of the defendant at the time of the crime
beyond a reasonable doubt at every criminal trial. On the
contrary, a holding that the prosecution bears the burden of
persuasion would not affect Nevada's requirement thag the defendant
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affirmatively plead insanity and would do nothing to diminish a
defendant's burden of production on the issue of insanity. See,

Mullaney, supra, at 701-702, fn. 28-31.

e

For the above-stated reasons it is the better view to
require the prosecution to prove that the défendant committed the
crime with a sane mind capable of formulating intent. If this
court were to so decide it would join the mainstream of the
judicial community by requiring the prosecution to bear the burden
on this matter of proof.'

For all the above-stated reasons it is submitted that
Robert Ybarra was deprived of due process of law and therefore, his
conviction should be reversed and the matter remanded for a new
trial in which the prosecution should be required to prove that
Ybarra was capable of formulating a culpable intent - beyond a
reasonable doubt.

III

THE TRIAL COURT IMPROPERLY ADMITTED AN
AUTOPSY PHOTO OF THE DECEASED.

During the trial the prosecution offered into evidence a
color photo of the deceased, Nancy Griffith, taken during the
autopsy. (R.O0.A., R.T., Vol. I, pp. 166-167). After strong
objections by trial counsel, the Judge admitted a smaller version
of the autopsy photo. (Id., p. 184),

Photos of a deceased in a murder case are admissible
unless they are gruesome or inflammatory so as to excite or

prejudice the jury. Cutler v. State, 93 Nev. 329, 566 P.2d 809

(1977) . The trial court stated the photo was gruesome and ghastly
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when he admitted it. Other photos of the deceased had been
admitted and the relevance of this particular photo was not that
great. Even if it were relevant, its prejudicial effect clearly g;
outweighed its probative value. .
Iv
THE TRIAL COURT ERRED IN NOT DISMISSING
COUNTS III AND IV OF THE INFORMATION
BECAUSE OF LOST EVIDENCE.

During the testimony of Dr. Richard A. Sander, the doctor
who periormed the autopsy in this matter, it was stated that
certain fluids were found in the vagina ot the deceased. These
fluids were tesfed for acid phosphatase and by examination on a
slide. (R.O0.A., R.T., Vol. I, pp. 193-194). Previously, this
doctor had testified at the preliminary examination held October
30, 1979, and testified the fluid and slide had not been preserved.
(R.O.A., Vol. VI, pp. 18=19). It was again testified at trial that
the fluid had not been preserved, and further, that tests could
have been conducted on it that could have eliminated Ybarra as the
perpetrator of the sexual assault. (Id., pp. 204-205). Trial
counsel then moved to dismiss Counts III and IV of the Information
because of this lost evidence. (Id., p. 210}.

It was later discovered that the vaginal swab and vaginal
smear taken from the deceased were available. (R.C.A., R.T.,

Vol. II, p. 317). It appeared from testimeny of Richard A. Berger,
a criminalist, that the chance to fully test these items was lost.
(Id., pp. 321-344). Finally, Edward T. Blake, a forensic

serologist, testified he conducted tests on the aforementioned
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