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CLAIM TWENTY-SEVEN

Petitioner’s conviction and sentence are invalid under the constitutional guarantees of due
process, trial by an impartial jury, and a reliable sentence, due to the admission of inflammatory
photographs that had no probative value. U.S. Const. Amends. VI, VIII, XIV; Nev. Const. Art.

I, §§ 3, 6, and 8; Art. IV, § 21.
SUPPORTING FACTS

1. At the guilt phase of trial, the court admitted “gruesome” and “ghastly” pictures of
the victim’s injures and autopsy RT 184, 190-192.

2. The pictures had no probative value with respect to any issue in the guilt phase
since counsel had conceded petitioner’s commission of the murder. The pictures were also highly
inflammatory, as the trial court recognized.

3. Admission of the pictures substantially prejudiced petitioner since they had no
probative value and they would have had, and did have, a powerful effect on the jurors. Ex.
1.1.K, EH-24285 (Juror Wright: pictures were biggest factor in decision to vote for execution).

The conviction and sentence must therefore be vacated.
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CLAIM TWENTY-EIGHT

Mr. Ybarra’s conviction and death sentence are invalid under the state and federal
constitutional guarantees of due process, equal protection, the effective assistance of counsel, a
fair tribunal, an impartial jury, and a reliable sentence due to the cumulative errors in the
admission of evidence, instructional error, the systematic deprivation of Mr. Ybarra’s right to the
effective assistance of counsel, and the absence of an impartial tribunal. U.S. Const. Amends. V,
VI, VIII & XIV; Nev. Const. Art. I, §§ 3, 6, and 8; Art. IV, § 21.

SUPPORTING FACTS

1. Each of the claims specified in this petition requires vacation of the conviction or
sentence. Mr. Ybarra incorporates each and every factual allegation contained in this petition as if
fully set forth herein.

2. The cumulative effect of the errors demonstrated in this petition was to deprive the
proceedings against Mr. Ybarra of fundamental fairness and to result in a constitutionally
unreliable sentence. Whether or not any individual error requires the vacation of the judgment or
sentence, the totality of these multiple errors and omissions resulted in substantial prejudice to
Mr. Ybarra.

3. The State cannot show, beyond a reasonable doubt, that the cumulative effect of
these numerous constitutional errors was harmless beyond a reasonable doubt; in the alternative,
the totality of these constitutional violations substantially and injuriously affected the fairness of

the proceedings and prejudiced Mr. Ybarra.
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CLAIM TWENTY-NINE

Petitioner’s death sentence is invalid and cannot be carried out under the constitutional
guarantees of due process and equal protection and protection against cruel and unusual
punishment because of petitioner’s mental disability. U.S. Const. Amends. VIII, XIV; Nev.
Const. Art. I, §§ 3, 6, and 8; Art. 1V, § 21.

SUPPORTING FACTS

1. Petitioner’s intelligence quotient has been measured in the mentally retarded range.
Ex. 2.1.

2. A state cannot impose a death sentence, or carry out an execution, against a

person who suffers from mental retardation. Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242
(2002).

3. In the alternative, the combination of petitioner’s neuropsychological and
psychological disabilities, his history of psychotropic medication and its resulting physical and
psychological effects, and his low intelligence, reduce his intellectual capacity to the point that it ig
the equivalent of mental retardation, Exs. 2.1, 2.2, 2.6, 4.33, 4.35, 4.36. There is no rational
distinction between the level of intellectual functioning defined as mental retardation and
petitioner’s level of functioning.

4. Petitioner’s death sentence must be vacated due to his mental disabilities. No
separate inquiry into prejudice is required or permissible, because the Eighth Amendment imposes

a categorical prohibition on the execution of individuals who suffer from mental retardation.
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CLAIM THIRTY

Petitioner’s death sentence is invalid due to the infliction of cruel and unusual punishment
during his incarceration. U.S. Const. Amends. VIII, XIV; International Covenant on civil and
political rights Art. XIV; Nev. Const. Art. I, §§ 3, 6, and 8; Art. IV, § 21.

SUPPORTING FACTS

1. Petitioner has been incarcerated on Nevada’s death row since his conviction and
sentence in 1981. His case has been in continuous litigation since then in an attempt to obtain the
reversal of his conviction and sentence to which he is entitled under the Nevada and federal
constitutions.

2. Petitioner’s incarceration under sentence of death during the delay in affording him
relief constitutes cruel and unusual punishment in itself. During his incarceration, petitioner has
remained mentally ill, and he has been subjected to massive amounts of psychotropic medication,
including inappropriate medication, at the hands of the state. Exs. 2.2, 2.3, 5.1. The effects of
that medication include chronic pain as a result of lack of circulation in his legs, and
hyperthyroidism, and loss of memory and aggravation of his mental illness. Exs. 2.1, 2.2, 2.3, 2.5,
2.6,5.2.

3. The infliction of cruel and unusual punishment during petitioner’s incarceration
renders the infliction of additional punishment by the execution of the death sentence cruel and

unusual and the sentence must be vacated.

72

AA1577




Mol = Y e o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CLAIM THIRTY-ONE

Mr. Ybarra’s death sentence is invalid under the state and federal constitutional guarantees
of due process, equal protection, and a reliable sentence, as well as his rights under international
law, because the death penalty is cruel and unusual punishment. U.S. Const. Art. VI, Amends.
VIII & XIV; International Covenant on Civil and Political Rights, Arts. VI, VII; Nev. Const. Art.
I, §§ 3,6, and 8; Art. 1V, § 21.

SUPPORTING FACTS

1. The Eighth Amendment guarantee against cruel and unusual punishment prohibits
punishment which is inconsistent with the evolving standards of decency that mark the progress of]
a maturing society.

2. The worldwide trend is toward the abolition of capital punishment and most
civilized nations no longer conduct executions. Portugal outlawed capital punishment in 1867;
Sweden and Spain abolished the death penalty during the 1970's; and France abolished capital
punishment in 1981. In 1990, the United Nations called on all member nations to take steps
toward the abolition of capital punishment. Since this call by the United Nations, Canada,
Mexico, Germany, Haiti and South Africa, pursuant to international law provisions that outlaw
“cruel, unusual and degrading punishment,” have abolished capital punishment. The death
penalty has recently been abolished in Azerbaijan and Lithuania. Many of the “third world”
nations have rejected capital punishment on moral grounds. As demonstrated by the world-wide
trend toward abolition of the death penalty, state-sanctioned killing is inconsistent with the
evolving standards of decency that mark the progress of a maturing society.

3. The death penalty is unnecessary to the achievement of any legitimate societal or
penalogical interests in Mr. Ybarra’s case. Mr. Ybarra’s mental illness, his neuropsychological
deficits, his physical impairments, and the absence of any basis upon which to anticipate that Mr.
Ybarra’s would pose any danger if incarcerated make a death sentence cruel and unusual

punishment. Mr. Ybarra’s incorporates the allegations of Claim Thirty.
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4. The death penalty constitutes cruel and unusual punishment under any and all
circumstances, and constitutes cruel and unusual punishment under the circumstances of this case.
Petitioner’s death sentence also violates international law, which prohibits the arbitrary

deprivation of life, and cruel, inhuman or degrading treatment or punishment.
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CLAIM THIRTY-TWO

Mr. Ybarra’s death sentence is invalid under the state and federal constitutional guarantees
of due process, equal protection, and a reliable sentence because the Nevada capital punishment
system operates in an arbitrary and capricious manner. U.S. Const. Art. VI, Amends. V, VI, VIII
& X1V, International Covenant on Civil and Political Rights, Art. XIV; Nev. Const. Art. [, §§ 3,
6, and 8; Art. IV, § 21.

SUPPORTING FACTS

1. Mr. Ybarra incorporates each and every allegation contained in this petition as if
fully set forth herein.

2. The Nevada capital sentencing process permits the imposition of the death penalty
for any first degree murder that is accompanied by an aggravating circumstance. Nev. Rev. Stat.
§. 200.030(4)(a). The statutory aggravating circumstances are so numerous and so vague that
they arguably exist in every first degree murder case. See Nev. Rev. Stat. §. 200.033. Nevada
permits the imposition of the death penalty for all first degree murders that are “at random and
without apparent motive.” Nev. Rev. Stat. §. 200.033(9). Nevada statutes also appear to permit
the death penalty for murders involving virtually every conceivable kind of motive: robbery,
sexual assault, arson, burglary, kidnaping, torture, to receive money, and to prevent lawful arrest,
and escape. See Nev. Rev. Stat. §. 200.033. The scope of the Nevada death penalty statute
makes the death penalty an option for all first degree murders that involve a motive, and death is
also an option if the first degree murder involves no motive at all.

3. The death penalty is accordingly permitted in Nevada for all first degree murders,
and first degree murders, in turn, are not restricted in Nevada within traditional bounds. As the
result of unconstitutional definitions of reasonable doubt, express malice and premeditation and
deliberation, first degree murder convictions occur in the absence of proof beyond a reasonable
doubt, in the absence of any rational showing of premeditation and deliberation, and as a result of
the presumption of malice aforethought. Consequently, a death sentence is permissible under

Nevada law in every case where the prosecution can present evidence, not even beyond a
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reasonable doubt, that an accused committed an intentional killing.

4. As aresult of plea bargaining practices, and imposition of sentences by juries and
three-judge panels, sentences less than death have been imposed for offenses that are more
aggravated than the one for which Mr. Ybarra stands convicted, and in situations where the
amount of mitigating evidence was less than the mitigation evidence that existed here. The
untrammeled power of the sentencer under Nevada law to decline to impose the death penalty,
even when no mitigating evidence exists at all, or when the aggravating factors far outweigh the
mitigating evidence, means that the imposition of the death penalty is necessarily arbitrary and
capricious.

5. Nevada law fails to provide sentencing bodies with any rational method for
separating those few cases that warrant the imposition of the ultimate punishment from the many
that do not. The narrowing function required by the Eighth Amendment is accordingly non-
existent under Nevada’s sentencing scheme, and the process is contaminated even further by
Nevada Supreme Court decisions permitting the prosecution to present unreliable and prejudicial
evidence during sentencing, regarding uncharged criminal activities of the accused. Consideration
of such evidence necessarily diverts the sentencer’s attention from the statutory aggravating
circumstances, whose appropriate application is already virtually impossible to discern.

6. Because the Nevada capital punishment system provides no rational method for
distinguishing between who lives and who dies, such determinations are made on the basis of
illegitimate considerations. In Nevada capital punishment is imposed disproportionately on racial
minorities: Nevada’s death row population is approximately 50% minority even though Nevada’s
general minority population is less approximately 17%. One 1993 study found that African-
Americans are overrepresented on death row by a comparative disparity of 439.4% in Nevada.

All of the people on Nevada’s death row are indigent and have had to defend with the meager
resources afforded to indigent defendants and their counsel. As this case illustrates, the lack of
resources provided to capital defendants virtually ensures that compelling mitigating evidence will

not be presented to, or considered by, the sentencing body. Nevada sentencers are accordingly
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unable to, and do not, provide the individualized, reliable sentencing determination that the
constitution requires.

7. The defects in the Nevada system are aggravated by the inadequacy of the
appellate review process. Mr. Ybarra hereby incorporates each and every factual allegation made
in support of Claim Thirty-Two as if fully set forth herein.

8. These systemic problems are not unique to Nevada. In 1997, the American Bar
Association called for a moratorium on capital punishment unless and until each jurisdiction
attempting to impose such punishment “implements policies and procedures that are consistent
with . . . longstanding American Bar Association policies intended to (1) ensure that death penalty
cases are administered fairly and impartially, in accordance with due process, and (2) minimize thg
risk that innocent persons may be executed . .. .” As the ABA has observed in a report
accompanying its resolution, “administration of the death penalty, far from being fair and
consistent, is instead a haphazard maze of unfair practices with no internal consistency .” The
ABA concludes that this morass has resulted from the lack of competent counsel in capital cases,
the lack of a fair and adequate appellate review process, and the pervasive effects of race.

9. The Nevada capital punishment system suffers from all of the problems identified
in the ABA Report -- the under funding of defense counsel, the lack of a fair and adequate
appellate review process and the pervasive effects of race. The problems with Nevada’s process,
moreover, are exacerbated by open-ended definitions of both first degree murder and the
accompanying aggravating circumstances, which permit the imposition of a death sentence for
virtually every intentional killing. This arbitrary, capricious and irrational scheme violates the
Constitution and is prejudicial per se. The scheme also violates petitioner’s rights under

international law, which prohibits the arbitrary deprivation of life.
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CLAIM THIRTY-THREE

Mr. Ybarra’s death sentence is invalid under the state and federal constitutional guarantees
of due process, equal protection, and a reliable sentence, as well as under international law,
because of the risk that the irreparable punishment of execution will be applied to innocent
persons. U.S. Const. Art. VI, Amends. VIII & X1IV; U.S. Const., Art. VI; International
Covenant on Civil and Political Rights, Art. VII; Nev. Const. Art. I, §§ 3, 6, and 8; Art. IV, § 21.
SUPPORTING FACTS

1. Both the United States and Nevada Constitutions bar the execution of innocent
persons. Under the due process clause of the Fourteenth Amendment, the execution of the
innocent is “contrary to contemporary standards of decency,” Ford v. Wainwright, 477 U.S. 399
(1986), “shocking to the conscience,” Rochin v. California, 342 U.S. 165 (1952), and offensive to

“a principle so rooted in the traditions and conscience of our people as to be ranked as
fundamental.” Medina v. California, 505 U.S. 537 (1992). Under the Eighth Amendment, the

execution of the innocent is cruel and unusual since it is arbitrary, Furman v. Georgia, 408 U.S.

238 (1972), and excessive. Coker v. Georgia, 433 U.S. 917 (1977).

2. The Nevada Constitution is violated by the irreparably mistaken application of the
death penalty. Nev. Const. Art. 1., Sect. 6 (prohibiting cruel and unusual punishment); Art. 1
Sect. 8, (prohibiting deprivation of life, liberty or property without due process of law).

3. In Nevada and elsewhere across the United States, numerous innocent persons
who were once condemned to die have been exonerated. In January, 2000, Illinois Governor
George Ryan declared a moratorium on capital punishment after the number of men who were
wrongly convicted and released from Illinois’s death row -- 13 -- exceeded the numbers of
persons executed for their crimes since the reinstatement of capital punishment.

4. Since the re-reinstatement of capital punishment in 1976, 107 inmates have been
freed from death row due to serious flaws in the legal process, including recantation of witness
testimony, incompetent or negligent counsel, withholding of exculpatory evidence by prosecutors

or the police, and exoneration through DNA testing. Since 1982, more than 100 inmates,
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including 12 on death row, have been exonerated by DNA evidence alone. On January 10, 2003,
Governor Ryan pardoned four more individuals, all former death row inmates, on the grounds
that they were not guilty of the offenses for which they were convicted and sentenced to death.
On January 11, 2003, Governor Ryan commuted the death sentences of all remaining death row
inmates in Illinois.

5. Because of the inability of the State of Nevada to prevent execution of innocent
persons, the Nevada capital sentencing scheme is invalid and it cannot be applied to uphold the

sentence imposed in this case.
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CLAIM THIRTY-FOUR

Mr. Ybarra’s death sentence is invalid under the state and federal constitutional guarantees
of due process, equal protection, and a reliable sentence because execution by lethal injection
violates the constitutional prohibition against cruel and unusual punishments. U.S. Const. Art.
VI; Amends. VIII & XIV; International Covenant on Civil and Political Rights, Art. VII; Nev.
Const. Art. I, §§ 3, 6, and 8; Art. IV, § 21.
SUPPORTING FACTS

1. Nevada law requires that execution be inflicted by an injection of a lethal drug.
Nev. Rev. Stat. §. 176.355(1).

2. Competent physicians cannot administer the lethal injection, because the ethical
standards of the American Medical Association prohibit physicians from participating in an
execution other than to certify that a death has occurred. American Medical Association, House
of Delegates, Resolution 5 (1992); American Medical Association, Judicial Council, Current
Opinion 2.06 (1980). Non-physician staff from the Department of Corrections have the
responsibility of locating veins and inserting needles which are connected to the lethal injection
machine.

3. In executions in states employing lethal injection prolonged and unnecessary pain
has been suffered by the condemned individual from difficulty in inserting needles, and from
unexpected chemical reactions among the drugs or violent reactions to them by the condemned
individual.

4. The following lethal injection executions, among others, have produced prolonged
and unnecessary pain:

a. Stephen Peter Morin -- March 13, 1985 (Texas) -- Had to probe both
arms and legs with needles for 45 minutes before they found the vein.
b. Randy Woolls -- August 20, 1986 (Texas) -- A drug addict, Woolls had to

help the executioner technicians find a good vein for the execution.
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c. Raymond Landry -- December 13, 1988 (Texas) -- Pronounced dead 40
minutes after being strapped to the execution gurney and 24 minutes after the drugs first started
flowing into his arms. Two minutes into the killing, the syringe came out of Landry’s vein,
spraying the deadly chemicals across the room toward the witnesses. The execution team had to
reinsert the catheter into the vein. The curtain was drawn for 14 minutes so witnesses could not
see the intermission.

d. Stephen McCoy -- May 24, 1989 (Texas) -- Had such a violent physical
reaction to the drugs (heaving chest, gasping, choking, etc.) that one of the witnesses (male)
fainted, crashing into and knocking over another witness. Houston attorney Karen Zellars, who
represented McCoy and witnessed the execution, thought that the fainting would catalyze a chain
reaction. The Texas Attorney General admitted the inmate “seemed to have a somewhat stronger
reaction,” adding “The drugs might have been administered in a heavier dose or more rapidly.”

e. Rickey Ray Rector -- January 24, 1992 (Arkansas) -- It took medical staff
more than 50 minutes to find a suitable vein in Rector’s arm. Witnesses were not permitted to
view this scene, but reported hearing Rector’s loud moans throughout the process. During the
ordeal, Rector (who suffered serious brain damage from a lobotomy) tried to help the medical
personnel find a vein. The administrator of the State’s Department of Corrections medical
programs said (paraphrased by a newspaper reporter) “the moans did come as a team of two
medical people that had grown to five worked on both sides of his body to find a vein.” The
administrator said “that may have contributed to his occasional outburst.”

f. Robyn Lee Parks -- March 10, 1992 (Oklahoma) -- Parks had a violent
reaction to the drugs used in the lethal injection. Two minutes after the drugs were administered,
the muscles in his jaw, neck, and abdomen began to react spasmodically for approximately 45
seconds. Parks continued to gasp and violently gag. Death came eleven minutes after the drugs
were administered. Said Tulsa World Reporter Wayne Greene, “the death looked ugly and

3

scary.,
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g. Billy Wayne White -- April 23, 1992 (Texas) -- It took 47 minutes for
authorities to find a suitable vein, and White eventually had to help.

h. Justin Lee May -- May 7, 1992 (Texas) -- May had an unusually violent
reaction to the lethal drugs. According to Robert Wernsman, a reporter for the Item (Huntsville),
Mr. May “gasped, coughed and reared against his heavy leather restraints, coughing once again
before his body froze .. .” Associated Press reporter Michael Graczyk wrote, “He went into
coughing spasms, groaned and gasped, lifted his head from the death chamber gurney and would
have arched his back if he had not been belted down. After he stopped breathing his eyes and
mouth remained open.”

. John Wayne Gacy — May 19, 1994 (Illinois) -- After the execution began,
one of the three lethal drugs clogged the tube leading to Gacy’s arm, and therefore stopped
flowing. Blinds, covering the window through which witnesses observe the execution, were then
drawn. The clogged tube was replaced with a new one, the blinds were opened, and the
execution process resumed. Anesthesiologists blamed the problem on the inexperience of the
prison officials who were conducting the execution, saying that proper procedures taught in “IV
101" would have prevented the error.

J. Emmitt Foster -- May 3, 1995 (Missouri) -- Foster was not pronounced
dead until 30 minutes after the executioners began the flow of the death chemicals into his arms.
Seven minutes after the chemicals began to flow, the blinds were closed to prohibit witnesses
from viewing the scene; they were not reopened until three minutes after the death was
pronounced. According to the coroner, who pronounced death, the problem was caused by the
tightness of the leather straps that bound Foster to the gurney; it was so tight that the flow of
chemicals into his veins was restricted. It was several minutes after a prison worker finally
loosened the strap that death was pronounced. The coroner entered the death chamber twenty
minutes after the execution began, noticed the problem and told the officials to loosen the strap so

that the execution could proceed.

82

AA1587




3]

o - Y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

k. Richard Townes, Jr. - - January 23, 1996 (Virginia) - - This execution
was delayed for 22 minutes while medical personnel struggled to find a vein large enough for the
needle. After unsuccessful attempts to insert the needle through the arms, the needle was finally
inserted through the top of Mr. Townes’s right foot.

L Tommie Smith -- July 18, 1996 (Indiana) -- Smith was not pronounced
dead until an hour and 20 minutes after the execution team began to administer the lethal
combination of intravenous drugs. Prison officials said the team could not find a vein in Smith’s
arm and had to insert an angio-catheter into his heart, a procedure that took 35 minutes.
According to authorities, Smith remained conscious during that procedure.

m. Scott Carpenter - - May 8, 1997 (Oklahoma) - - Two minutes after the
lethal chemicals began flowing into the body of Scott Carpenter at 12:11 a.m., he began to make
noises, his stomach and chest began pulsing, and his jaw clenched. In total, his body made 18
violent convulsions, followed by 8 milder ones. His face, which first turned a yellowish gray, had
turned a deep purple and gray by 12:20 a.m. He was officially pronounced dead at 12:22 a.m.

n. Michael Elkins - - June 13, 1997 (South Carolina) - - Elkin’s execution
was delayed for 40 minutes while numerous attempts were made to insert the IV needles in a
suitable vein for the lethal injection. Because of Elkins’ poor physical condition, the first needle
was ultimately inserted in Elkin’s neck (attempts to use his arms, legs, feet were not successful)
and the second needle was not used.

0. Joseph Cannon - - April 23, 1998 (Texas) - - It took two attempts to
complete the execution of Joseph Cannon. The first time, a vein in his arm collapsed and the
needle popped out, after Cannon had made a final statement. Cannon had laid back and closed his
eyes when he realized what had happened. “It’s come undone” he told witnesses. Officials pulled
a curtain to block witnesses from seeing what was happening. Fifteen minutes later, a weeping

Cannon made a second final statement and the second execution attempt began.
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P Roderick Abeyta - - October 5, 1998 (Nevada) - - It took 25 minutes for
the execution team to find a vein suitable for the lethal injection.

q. Bennie Demps - - June 7, 2000 (Florida)- - Prior to being injected with the
lethal drugs, Florida death row inmate Bennie Demps proclaimed his innocence and asked his
attorney for an investigation into what he described as a “very painful procedure.” According to
newspaper accounts of the execution, Demps stated that it took nearly an hour for officials to
“prepare” him for the execution and that, in the process, he was cut in the leg and groin. “This is
not an execution, this is murder,” said Demps. “I am an innocent man.”

r. Bert Leroy Hunter—June 28, 2000 (Missouri)-Hunter had an adverse
reaction to the lethal injection drugs; he coughed and gasped for air until he lapsed into
unconsciousness. An attorney who witnessed Hunter’s execution reported that Hunter had
“violent convulsions. His head and chest jerked rapidly upward as far as the gurney restraints
would allow, and then he fell quickly down upon the gurney. His body convulsed back and forth
... repeatedly...He suffered a violent and agonizing death.”

S. Jose High—November 7, 2001 (Georgia)-High was not pronounced dead
until an hour and nine minutes after his execution began. Emergency technicians attempted to
find a usable vein for fifteen to twenty minutes but had to abandon their efforts. A needle was
eventually placed in High’s hand and a physician had to be called in to insert a second needle
between High’s shoulder and neck.

t. Sebastian Bridges - - April 21, 2001 (Nevada) - - Mr. Bridges spent
between twenty and twenty-five minutes on the execution bed, with the intravenous line inserted,
continuously agitated, asserting his innocence, the injustice of executing him, and the injustice of
requiring him to sign a habeas corpus petition and to suffer prolonged delay in order to have the
unconstitutionality of his conviction recognized by the court system. He remained agitated after
the execution process began, and the sedative drugs appeared not to take effect. He died while

apparently still conscious, and while shouting about the injustice of his execution.
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5. The procedures utilized to conduct the executions described in section 4 as above
are substantially similar to those utilized by the State of Nevada.

6. Petitioner suffers from venous stasis as a result of administration of psychotropic
drugs while he has been incarcerated. Petitioner incorporates the allegations of Claim Twenty-
Nine. This interference with his circulatory system will produce unnecessary pain and suffering if
he is executed by lethal injection.

7. Because of inability of the State of Nevada to carry out Mr. Ybarra’s execution
without the infliction of cruel and unusual punishment, the sentence must be vacated. The practice
is also invalid under international law, which prohibits cruel, inhuman or degrading treatment or

punishment.
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CLAIM THIRTY-FIVE

Petitioner’s conviction and sentence of death are invalid under the state and federal
constitutional guarantees of due process, equal protection and a reliable sentence because
petitioner is incompetent to be executed. U.S. Const. Amends. V, VI, VIII & XIV; Nev. Const.
Art. I, §§ 3, 6, and 8; Art. IV, § 21.
SUPPORTING FACTS

1. Mr. Ybarra is incompetent to be executed. Petitioner incorporates the allegation
of Claim Sixteen. Petitioner alleges that he will remain incompetent at the time the execution is
carried out.

2. Under recent authority in this Circuit, see Martinez-Villareal v, Stewart, 118 F.3d

628 (9th Cir. 1997), affirmed sub nom. Stewart v. Martinez-Villareal, 523 U.S. 637, 118 S. Ct.
1618 (1998), it appears that a claim anticipating incompetence to be executed should be raised in
an initial petition for writ of habeas corpus.

3. Mr. Ybarra therefore asserts the allegations of this claim pursuant to Martinez-

Villareal v, Stewart in order to avoid any possible implication of waiver of this claim.
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For the reasons stated above, this Court should issue a Writ of Habeas Corpus and vacate

petitioner’s conviction and sentence.
DATED this ¥ T day of March, 2003
Respectfully submitted,

Micha@YPescéﬁa
Assistant Federal Public Defender

Attorney for Petitioner
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VERIFICATION

Under penalty of perjury, the undersigned declares that he is counsel for the petitioner
named in the foregoing petition and knows the contents thereof; that the pleading is true of his
own knowledge except as to those matters stated on information and belief and as to such matters
he believes them to be true; and that petitioner has authorized him to commence this action.

By submitting this verification on petitioner’s behalf, counsel does not represent, concede
or imply that petitioner is in fact competent to assist in the litigation of this matter.

DATED this 47" day of March 2003. -

- "’Mi(;ﬁael Pescétta

88

AA1593




N

O e NN Y e W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF MAILING
Inaccordance with Rule 5(b) of the Nevada Rules of Civil Procedure, the undersigned hereby
certifies that on this L day of March 2003, she deposited for mailing in the United States mail,
first-class postage prepaid, a true and correct copy of the foregoing AMENDED PETITION FOR
WRIT OF HABEAS CORPUS [Post-Conviction] addressed to the parties as follows:

Brian Sandoval

Attorney General of Nevada
Robert E. Wieland

Senior Deputy Attorney General
Criminal Division

1325 Airmotive Way, Suite 340
Reno, Nevada 89502

White Pine County District Attorney

P.O. Box 240
Ely, Nevada 89301

3t Wiy

An employee of the Federal Public Defender
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IN THE SUPREME COURT OF THE STATE OF NEVADA

ROBERT YBARRA, JR., No. 43981
Appellant, '
WARDEN, ELY STATE PRISON, E.K. ,
MCDANIEL, NOV 2 8 2005
Respondent. oLAENEITE M BLOOM

SUPREME COYRT

BY
HILF DoRUTY CLERK

ORDER AFFIRMING IN PART, REVERSING IN PART, AND
REMANDING

This is an appeal from an order of the district court denying a
post-conviction petition for a writ of habeas corpus. Seventh Judicial
District Court, White Pine County; Steve L. Dobrescu, Judge.

On July 23, 1981, the district court convicted appellant Robert
Ybarra, Jr., pursuant to a jury verdict, of first-degree murder, first-degree
kidnapping with substantial bodily harm, battery with the intent to
commit sexual assault with substantial bodily harm, and sexual assault
with substantial bodily harm. Ybarra was sentenced to death for first-
degree murder. The district court also sentenced him to three consecutive
terms of life in prison without the possibility of parole on the remaining
counts. This court dismissed Ybarra's direct appeal.! The remittitur
issued on March 4, 1985;

Subsequently, Ybarra filed a petition for post-conviction relief,

pursuant to former NRS Chapter 177, which the district court denied after

Ybarra v. State, 100 Nev. 167, 679 P.2d 797 (1984).

SupPReME COURT
OF
NEvADA

(0) 1947A oS-~ 232.3 2
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ENL T
IN THE SEVENTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA'

IN AND FOR THE COUNTY OF WHITE PINE
ROBERT YBARRA, JR.,,

Petitioner,

PETITION FOR WRIT OF HABEAS
v. CORPUS (POST-CONVICTION)

TIMOTHY FILSON, Warden, Ely State (Death Penalty Habeas Corpus Case)
Prison, and ADAM PAUL LAXALT,
Nevada Attorney General

Respondents.

Petitioner Robert Ybarra, dJr., files this Petition for Writ of Habeas Corpus
(Post-Conviction) pursuant to Nevada Revised Statute (“NRS”) sections 34.724 and
34.820. Ybarra alleges that he is being held in custody in violation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments to the Constitution of the United States of
America; Article 1, sections Three, Six, Eight, and Nine, and Article 4, section

111
111
111
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Twenty-One of the Constitution of the State of Nevada; and the rights afforded to him
under federal law enforced under the Supremacy Clause of the United States
Constitution. U.S. Const. art. VI.

DATED this 10th day of January, 2017.

Respectfully submitted,
RENE L. VALLADARES

A
; -'/
z &

MICHAEL PESCETTA
Assistant Federal Pl{blic Defender

LPH M. FIEDLER
Assistant Federal Public Defender
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PROCEDURAL ALLEGATIONS

Mr. Ybarra is currently in the custody of the State of Nevada at Ely State
Prison in Ely, Nevada, pursuant to a state court judgment of conviction and sentence
of death. Respondent Timothy Filson is the warden of Ely State Prison, and Adam
Paul Laxalt is the Attorney General of the State of Nevada. The Respondents are
sued in their official capacities.

On October 6, 1979, the State of Nevada filed a complaint charging petitioner
Robert Ybarra with first-degree murder, first-degree kidnaping, battery with intent
to commit sexual assault and sexual assault. On October 30, 1979, a preliminary
hearing was held, and Mr. Ybarra was held to answer in this Court.

On March 31, 1980 petitioner’s jury trial commenced before the Honorable
Merlyn Hoyt. On that date, petitioner moved the court for a change of venue, which
was denied. Petitioner appealed the denial of the motion for change of venue to the
Nevada Supreme Court. On October 8, 1980 the court affirmed the decision of the
trial court.

On September 9, 1980, trial counsel filed a motion for a psychiatric evaluation.
On September 22, 1980, a hearing was held on the motion, and the trial court found
that a question existed as to petitioner’s competence to stand trial and appointed two
psychiatrists to examine petitioner. A decision and order were filed November 19,
1980, transferring petitioner to the Lake’s Crossing facility until such time as he had
sufficient present ability to consult with his lawyer with a reasonable degree of
rational understanding. An order for return of petitioner was filed March 2, 1981,

returning Mr. Ybarra to the White Pine County Jail, and the state District Court.
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Judge Hoyt later determined, without a hearing, that Mr. Ybarra was competent to
stand trial. Petitioner then changed his plea to include a plea of not guilty by reason
of insanity.

On June 9, 1981 the trial resumed. Prior to proceeding with the trial, the
district court conducted a perfunctory supplemental voir dire of the jury. On June
24, 1981, the jury found petitioner guilty on all four counts.

A penalty hearing was conducted to determine petitioner’s sentence for the
first degree murder conviction. On June 26, 1981, the jury found four aggravating
circumstances: the murder was committed by a defendant who was previously
convicted of a felony involving the use or threat of violence to the person of another;
the murder was committed while the defendant was engaged in the commission of
forcible rape (sexual assault); the murder was committed while the defendant was
engaged in the commission of kidnaping in the first degree; the murder involved
torture, depravity of mind or the mutilation of the victim. The jury sentenced
petitioner to death.

Petitioner appealed his conviction and sentences on July 28, 1982. Petitioner
filed his opening brief on direct appeal in the Nevada Supreme Court and a
supplemental brief on May 6, 1983. The direct appeal raised the following issues:

e Whether Nevada’s M'Naughten rule is an improper test for determining
criminal responsibility;

e Whether it is a violation of due process of law to require appellant to
assume the burden of proving insanity;

¢ Whether the trial court improperly admitted an autopsy photo of the
deceased;
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Whether the trial court erred in not dismissing counts IIT and IV of the
information because of lost evidence;

Whether the trial court erred in admitting appellant’s prior conviction
at the penalty hearing;

Whether the trial court erred in making the life sentences consecutive;

Whether NRS 2.090(2), as it was in effect in April 1980, was
unconstitutional;

Whether NRS 200.033(8) is unconstitutionally vague as applied in this
case;

Whether Jury Instruction number 6 impermissibly shifted the burden
of proof to Ybarra.

On March 3, 1982, the Nevada Supreme Court affirmed both petitioner’s

conviction and sentence. Petitioner moved for rehearing, which was denied on July

27, 1984. Certiorari was denied on February 25, 1985. 470 U.S. 1009 (1985).

On March 19, 1985, petitioner filed a proper person petition for post-conviction

relief in the Seventh Judicial District Court, which included several claims for relief

based on violations of the Nevada Constitution and the federal Constitution. The

petition raised the following claims:

Petitioner’s conviction and sentence are invalid because he was
deprived of his state and federal constitutional rights to effective
assistance of counsel;

The conviction and sentence were imposed arbitrarily and under the
influence of passion and prejudice and in violation of the Eighth and
Fourteenth Amendments;
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NRS 2.110 is unconstitutional;

Petitioner’s conviction and sentence are invalid because he was
deprived of his state and federal constitutional rights to effective
assistance of counsel on appeal;

Petitioner did not received due process and a fair trial in violation of the
Fourteenth Amendment.

On July 9, 1986 the Seventh Judicial District Court denied post-conviction

relief. The Nevada Supreme Court affirmed the denial on January 27, 1987.

On March 16, 1987, petitioner filed a petition for writ of habeas corpus in

federal District Court. This petition raised the following claims:

Whether Nevada’s M'Naughten rule is an improper test for determining
criminal responsibility;

Whether it is a violation of due process of law to require petitioner to
assume the burden of proving insanity;

Whether the trial court improperly admitted an autopsy photo;

Whether the trial court erred in admitting petitioner’s prior conviction
at the penalty hearing;

Whether the trial court erred in running the life sentences
consecutively;

Whether NRS 2.090(2) as it was in effect in April 1980 was
unconstitutional;

Whether NRS 200.033(8) is unconstitutionally vague as applied to this
case;

Whether Jury Instruction number six impermissibly shifted the burden
of proof to the petitioner;
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o Whether the petitioner was denied effective assistance of trial and
appellate counsel;

o Whether the prosecutor at petitioner’s trial and penalty hearing
committed misconduct.

On February 29, 1988, the court dismissed the first federal petition for writ of
habeas corpus without prejudice.

On March 3, 1989, petitioner appealed the district court’s denial of the writ of
habeas corpus. The appeal was dismissed by the Nevada Supreme Court on June 29,
1989.

On August 14, 1989 petitioner filed a federal habeas petition in Federal
District Court. On May 14, 1990, petitioner filed a statement of additional claims.
These claims were:

e Petitioner was denied effective assistance of counsel by defense
counsel’s failure to adequately conduct the supplemental voir dire, by
defense counsel’s failure to have blood tests taken, by defense
counsel’s offering of insufficient mitigation evidence at the penalty
hearing, by defense counsel allowing petitioner to be tried while being
medicated;

e Petitioner’s Sixth, Eighth, and Fourteenth Amendment rights were
violated where the court permitted the jury to remain out of the
court’s control for fourteen months;

e Sentencing for both the kidnaping and sexual assault convictions
violated the punishment portion of the double jeopardy clause of the
United States Constitution;

e Sentencing for both the sexual assault with substantial bodily harm
and the battery with intent to commit sexual assault with substantial
bodily harm convictions violated the penalty portion of the double
jeopardy clause of the United States Constitution;
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The jury instructions concerning intent were vague and confusing and
denied the petitioner due process under the Sixth and Fourteenth
Amendments by the judge’s improper statement that it was
“unfortunate that the defendant had not pled guilty”;

Petitioner is incompetent to be executed;

Petitioner’s Eighth and Fourteenth Amendment rights were violated
where counsel stipulated at the penalty hearing that a letter
containing graphic descriptions of the victim’s injuries be read to the
jury;

The use of an unconstitutional aggravating circumstance contributed
to petitioner’s death sentence;

Petitioner’s Eighth and Fourteenth Amendment rights were violated
when persons against the death penalty were kept off of petitioner’s

jury;

Petitioner’s due process rights were violated when he was sentenced
by the non-impartial jury which convicted him;

Nevada’s M’'Naughten rule is an improper test for determining
criminal responsibility;

Petitioner’s due process rights were violated when he was forced to
assume the burden of proving insanity by a preponderance of the
evidence;

Petitioner’s constitutional right to due process was violated when the
jury was not informed that petitioner was on sedatives throughout
the trial;

The trial court erred in admitting petitioner’s prior conviction at the
penalty hearing;

Petitioner was denied due process of law due to the incompetency of
the mental health experts assigned to examine petitioner.
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On December 14, 1990 petitioner filed a second statement of additional claims,
which included the restatement of the sixteen claims from the First Statement of
Additional Claims. On March 31, 1993, the District Court ordered that the petition
for writ of habeas corpus and statements of additional claims be dismissed without
prejudice.

On April 22, 1993, petitioner filed a petition for post-conviction relief in the
Seventh Judicial District Court, which was followed by a supplemental petition for
post- conviction relief and request for an evidentiary hearing on February 3, 1995.
This petition raised the following claims:

e DPetitioner was denied the right to effective assistance of counsel due
to counsel’s failure to conduct adequate investigation regarding
mental competency and insanity as a mental defense, and failure to
investigate mitigating evidence for the penalty phase of the trial;

o Petitioner was denied the right to effective assistance of counsel due

to counsel's failure to object to the forced administration of
antipsychotic drugs to render petitioner competent to stand trial;

e DPetitioner’s demeanor, attitude and appearance at trial were altered
prejudicially during trial by the administration of antipsychotic
drugs;

e DPetitioner was denied effective assistance of counsel by defense
counsel permitting him to make a statement to the jury at the penalty
hearing;

e Petitioner was denied the right to effective assistance of counsel due
to defense counsel’s failure to have blood tests taken;

e Petitioner was denied due process and a fair trial when trial judge
began the trial by saying that it was unfortunate that the defendant
had not pled guilty;
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e Petitioner’s constitutional rights were violated when counsel

stipulated that a letter containing graphic descriptions of the victim’s
injuries be read to the jury;

e Petitioner’s due process rights were violated by the use of an
unconstitutional aggravating circumstance, which contributed to
petitioner’s death sentence.

On August 17, 1998 the Seventh Judicial District Court dismissed the
supplemental petition for writ of habeas corpus. Petitioner filed a notice of appeal on
December 24, 1998, and the appeal was dismissed by the Nevada Supreme Court on
July 6, 1999.

On February 28, 2000 the United States Supreme Court denied the petitioner’s
petition for writ of certiorari. 528 U.S. 1191 (2000).

On July 28, 2000, petitioner filed a pro se petition of writ of habeas corpus in
Federal District Court.

On October 10, 2000, the Federal Public Defender for the District of Nevada
was appointed as counsel for petitioner. On September 20, 2002, an amended petition

for writ of habeas corpus was filed. Ybarra v. McDaniel, No. CV-N-00-233-

ECR(RAM). This petition raised the following claims:
e The depravity aggravating circumstance is unconstitutional;

e Death sentence is based upon aggravating factors that were based on
offenses in the guilt phase of the trial;

e The jury was not impartial;
e One of the jurors would not consider all the sentencing options provided

by law;

10
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Trial court improperly refused to excuse a juror for cause;

Trial court was not impartial because of its comment that it was
“unfortunate” that Mr. Ybarra had not pleaded guilty;

Admission of alleged statements of victim violated Mr. Ybarra’s
constitutional rights;

Insanity defense instructions were erroneous;

Trial counsel was ineffective by conceding Mr. Ybarra’s guilt during the
opening argument;

Trial lawyers were ineffective;
Appellate counsel were ineffective;
Prosecutorial misconduct rendered the trial unfair;

The statutorily mandated change of venue procedure required Mr.
Ybarra to choose between his right to a speedy trial and his right to a
fair and impartial trial;

Medicating Mr. Ybarra during the trial violated his constitutional
rights;

Failure to conduct a competency hearing violated Mr. Ybarra’s
constitutional rights;

Mr. Ybarra was incompetent at the time of trial and subsequent
proceedings;

Mental health experts failed to provide adequate assistance;

The trial court improperly admitted a prior felony conviction during Mr.
Ybarra’s penalty phase;

11
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Failure to produce a certified copied of Mr. Ybarra’s prior felony
conviction to support the prior felony conviction aggravating
circumstance violated Mr. Ybarra’s constitutional rights;

Jury misconduct violated Mr. Ybarra’s constitutional rights;
The use of elected judges violated Mr. Ybarra’s constitutional rights;

The Nevada Supreme Court failed to conduct fair and adequate
appellate review;

The use of an unconstitutional definition of capital murder violated Mr.
Ybarra’s constitutional rights;

The reasonable doubt definition improperly minimized the state’s
burden of proof;

The imposition of consecutive sentences violated Mr. Ybarra's
constitutional rights;

Use of inflammatory photographs violated Mr. Ybarra’s constitutional
rights;

The cumulative effect of errors violated Mr. Ybarra’s constitutional
rights;

Mr. Ybarra’s mental disability renders him ineligible for the death
penalty;

The infliction of cruel and unusual punishment during his incarceration
renders Mr. Ybarra’s death sentence invalid;

The death penalty is cruel and unusual punishment;
Nevada’s death penalty operated in an arbitrary and capricious manner;

12
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e The risk that the irreparable punishment of execution will be applied to
innocent person renders Mr. Ybarra’s death sentence unconstitutional;

e Lethal injection is cruel and unusual punishment;

e Mr. Ybarra is incompetent to be executed.

On October 27, 2006, the federal district court denied this petition. The Ninth
Circuit affirmed the denial on September 6, 2011.

While Mr. Ybarra’s federal proceedings were progressing, Mr. Ybarra initiated
proceedings before this Court. On March 6, 2003, Mr. Ybarra filed a petition for post-
conviction relief before this Court. This petition raised the following claims:

o The trial court erroneously relied on a reduced standard for reliability
for admission of evidence during the penalty phase;

e The jury instructions failed to require proof of the factors necessary for
death eligibility beyond a reasonable doubt;

e Mr. Ybarra’s death sentence is invalid because it is based on aggravating
circumstances that were based on criminal offenses in the guilt phase of
the trial;

e The trial court erred by failing to change the venue of the trial;

e One of the jurors would not consider all the sentencing options provided
by law;

e The trial court erroneously failed to excuse a juror for cause;

e The trial court was not impartial because of its comment that it was
“unfortunate” that Mr. Ybarra had not pleaded guilty;

13
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The admission of alleged statements of the victim violated Mr. Ybarra’s
constitutional rights;

The instructions on the defense of insanity violated Mr. Ybarra’s
constitutional rights;

Trial counsel was ineffective for conceding Mr. Ybarra’s guilt during the
opening statements;

Mr. Ybarra’s trial attorneys provided ineffective assistance of counsel;

Appellate counsel was ineffective;

Prosecutorial misconduct violated Mr. Ybarra’s constitutional rights;

The statutorily mandated change of venue procedure required Mr.
Ybarra to choose between his right to a speedy trial and his right to a
fair and impartial trial;

The medication of Mr. Ybarra throughout the trial violated his
constitutional rights;

The trial court failed to conduct a hearing on Mr. Ybarra’s competence
to proceed;

Mr. Ybarra was incompetent to proceed at the trial and throughout
subsequent proceedings;

Mental health experts failed to provide adequate assistance;

The trial court improperly allowed admission of a prior felony conviction
during the penalty phase;

The state failed to produce a certified copy of the judgment of conviction
for the prior felony conviction;

14
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Jury misconduct violated Mr. Ybarra’s constitutional rights;
Use of elected judges violated Mr. Ybarra’s constitutional rights;

The Nevada Supreme Court failed to conduct fair and adequate
appellate review;

The definition of capital murder is unconstitutional;
Statutorily mandated reasonable doubt instruction is unconstitutional;

Imposition of consecutive sentences violated Mr. Ybarra’s constitutional
rights;

Use of inflammatory photographs violated Mr. Ybarra’s constitutional
rights;

The cumulative effect of errors in Mr. Ybarra’s case violated his
constitutional rights;

Mr. Ybarra is ineligible for execution because of his mental disability;

The infliction of cruel and unusual punishment during his incarceration
renders Mr. Ybarra’s death sentence invalid;

The death penalty is cruel and unusual;

Nevada’s capital punishment system operates in an arbitrary and
capricious manner;

Mr. Ybarra’s death sentence is invalid because of the risk that
irreparable punishment of execution will be applied to innocent persons;

Lethal injection is cruel and unusual punishment;

Mr. Ybarra is incompetent to be executed.
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On July 20, 2004, this Court denied Mr. Ybarra’s petition. On November 28,
2005, the Nevada Supreme Court reversed, in part, and remanded the case for
consideration of Mr. Ybarra’s claim that, owing to his intellectual disability, he is
ineligible for execution. This Court held an evidentiary hearing, and then denied Mr.
Ybarra’s claim for relief on June 25, 2008. The Nevada Supreme Court affirmed on

March 3, 2011. Ybarra v. State, 127 Nev. 47, 247 P.3d 269 (2011).

Mr. Ybarra then filed a Fed. R. Civ. P. 60(b) motion before the federal district
court, asking the court to consider his intellectual disability claim. The federal district
court denied the motion, but granted a certificate of appealability on September 24,
2014. Mr. Ybarra’s Ninth Circuit appeal on the issue of his intellectual disability is
currently submitted for decision.

STATEMENT WITH RESPECT TO CLAIMS RAISED FOR THE FIRST
TIME IN THE INSTANT PETITION

A version of Claim One was raised as Claim Two in Mr. Ybarra’s March 6, 2003
petition before this Court. A version of Claim Two was raised during Mr. Ybarra’s
direct appeal proceedings. Good cause exists for raising these claims now because the

intervening authority from the United States Supreme Court, Hurst v. Florida, 136

S. Ct. 616 (2016), was not available to Mr. Ybarra in prior state post-conviction
proceedings. Mr. Ybarra can demonstrate good cause and prejudice to overcome the
state procedural bars when a federal court holds that a prior determination of the

state courts is erroneous. See Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946

(1994); accord Evans v. State, 117 Nev. 609, 643, 28 P.3d 498, 521 (2001) (good cause

16
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to overcome state procedural default exists when “a federal court concludes that a
determination of this court is erroneous”). Alternatively, Mr. Ybarra can show good

cause and prejudice because he is actually innocent of the death penalty.

The attorneys who previously represented Mr. Ybarra were:

A

PRIOR COUNSEL

Pretrial
Martin H. Weiner
Steven G. McGuire

Trial and Sentencing Proceedings

Steven G. McGuire
Norman Y. Herring

Direct Appeal
Gregory Damm

Laura Fitzsimmons
Robert A. Bork

Post Conviction
William J. Crowell Jr.
Thomas J. Susich

Writ of Habeas Corpus
Patrick N. Flanagan
Glynn Cartledge
Annabell Hall

Edward Horn
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GROUNDS FOR RELIEF
Mr. Ybarra hereby asserts the following ground for relief. References in this

Petition to the accompanying exhibits incorporate the contents of the exhibit as if

fully set forth herein.
CLAIM ONE:

Mr. Ybarra’s death sentence is invalid under the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution and Article One, Sections Three and
Eight, and Article Four, section Twenty-One of the Nevada Constitution because the
jury in his capital trial was not instructed that in order to find Mr. Ybarra eligible for
the death penalty, it must first find that the mitigation did not outweigh the statutory
aggravating circumstances beyond a reasonable doubt.

SUPPORTING FACTS

1. The jury was not properly instructed that it needed to find each element
of the offense rendering Mr. Ybarra’s death eligible beyond a reasonable doubt.
Under Nevada law, eligibility for a death sentence requires the finding of two
elements: (1) the existence of one or more statutory aggravating circumstances, and
(2) that the mitigating circumstances are not outweighed by the aggravating
circumstances. NRS 175.554(3).

2. Mr. Ybarra’s jury was instructed in the penalty phase that the findings
of aggravating circumstance had to be made beyond a reasonable doubt. See Ex. 1.

The jury was never instructed that it had to find the second element of death-

18
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eligibility, that the mitigating circumstances were not outweighed by the aggravating
circumstances, beyond a reasonable doubt.

3. The weighing process performed by the sentencer is entirely
idiosyncratic; the weighing process does not depend on the number of aggravating or
mitigating circumstances; the jury may give any circumstance whatever weight it
determines is appropriate. No entity other than the jury can perform the necessary
weighing, and the failure to instruct the jury on the standard by which it was required
to find this death-eligibility factor is prejudicial per se.

4, Failure to instruct the jury on the burden of proof beyond a reasonable
doubt violated Mr. Ybarra’s right to a jury trial, due process of law, and a reliable
sentence, and constitutes structural error which is prejudicial per se. In the
alternative, the failure of the jury instruction to require that mitigating
circumstances are not outweighed by aggravating circumstances beyond a reasonable
doubt was prejudicial, and the State cannot prove beyond a reasonable doubt that the

error was harmless.

19
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CLAIM TWO

Mr. Ybarra’s death sentence is invalid under the Fifth, Sixth, Eighth, and

Fourteenth Amendments to the United States Constitution and Article One, Sections

Three and Eight, and Article Four, section Twenty-One of the Nevada Constitution

because the depravity of mind aggravating circumstance is unconstitutional.

SUPPORTING FACTS

1. At petitioner’s penalty hearing, the jury was instructed on the depravity
aggravating factor under former NRS § 200.033(8). The instruction included the
following language:

The condition of mind described as depravity of mind is
characterized by an inherent deficiency of moral sense and
rectitude. It consists of evil, corrupt and perverted intent,
which is devoid of regard for human dignity and which is
indifferent to human life. It is a state of mind outrageously,
wantonly, vile, horrible or inhuman.

Ex. 1 at Instruction No. 19.

2. The depravity aggravating circumstance is unconstitutionally vague,
does not provide standards sufficient to guide courts, prosecutors and juries to ensure
consistent and evenhanded application; fails to narrow the class of offenders eligible
for the death penalty; and does not supply a rational basis for imposing death
eligibility.

3. Nevada is a “weighing” state in which the jury is allowed to attach any
weight it chooses to the aggravating factors in its determination of whether the
aggravating factors outweigh the mitigating factors, and therefore that the defendant
is eligible to receive the death penalty, and of whether the death penalty should be

imposed. The prejudicial effect of the aggravating factor was exacerbated by the

20
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prosecutor’s argument emphasizing the vagueness of the standard for imposing a
death penalty, indicating to the jury that the propriety of a death sentence, like
obscenity, would be in the eye of the beholder, arguing “I know it when I see it.” The
defense presented evidence in mitigation in the penalty phase, and argued the
‘mitigating effect of evidence of petitioner's mental disorders, which had been
presented in the guilt phase of trial. The state cannot show beyond a reasonable doubt

that the unconstitutional aggravating factor did not affect the sentencing verdict.

N\
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PRAYER FOR RELIEF

For the reasons stated above, this Court should issue a Writ of Habeas Corpus,

vacate Ybarra’s death sentence, and grant him a new sentencing hearing.

DATED this 10th day of January, 2017.

RENE L. VAL
Federal Dyh

Assistant Federal Public Defender
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VERIFICATION

Under penalty of perjury, the undersigned declares that they are counsel for

Petitioner Robert Ybarra, Jr., named in the foregoing petition and know the contents

thereof; that the pleading is true of their own knowledge except as to those matters

stated on information and belief and as to such matters they believe them to be true.
Mr. Ybarra personally authorized undersigned counsel to commence this action.

DATED this 10th day of January, 2017.
Respectfully submitted

RENE L. VAL
Federal Publit

MICHAEL FESEETTA
Assistant Federal Public Defender

M. FIEDLER
Assistant Federal Public Defender
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SEVENTH JUDICIAL DISTRICT COURT
COUNTY OF WHITE PINE, STATE OF NEVADA
AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document, Notice of
Appeal filed in case number HC-0303002, this document does not contain the social
security number of any person.

DATED this 10th day of January, 2017.

Assistant Federal Public Defender

LPH M. FIEDLER
Ssistant Federal Public Defender
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CERTIFICATE OF SERVICE
In accordance with the NRCP 5(b)(2)(B), the undersigned hereby certifies that

on 10th day of January, 2017, a true and accurate copy of the foregoing PETITION

FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) was served by depositing
same in the United States mail, first-class and postage prepaid, addressed as follows:

Jeffrey M. Conner

Assistant Solicitor General
Office of the Attorney General
100 North Carson Street

Carson City, Nevada 89701-4717

Timothy Filson

Warden, Ely State Prison
P.O. Box 1989

Ely, Nevada 89301

Michael A. Wheable
District Attorney
County Courthouse
801 Clark St.

Suite 3

Ely, Nevada 89301

.

An Employee6f the
Federal Pubfic Defender
District of Nevada
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BITHIRSY piy |,

IN THE SEVENTH JUDICIAL DISTRICT COURT ORTHE STATE, ,
i: ‘?, oS ¥

OF NEVADA, IN AND FOR THE COUNTY OF WHITE PIN

sk 3k ok ok 3k ok %k sk ok sk ok sk sk sk ke k
)
ROBERT YBARRA, JR., ) Case No: HC-1702005
)
Petitioner, ) Dept. No: 1
)
VS. )
)
TIMOTHY FILSON, WARDEN, )
ELY STATE PRISON, AND ADAM )
PAUL LAXALT, NEVADA ATTORNEY )
GENERAL )
)
Respondent. ) Notice of Entry of Order

PLEASE TAKE NOTICE that on MARCH 31, 2017, the Court entered a decision or Order
in this matter, a true and correct copy of which is attached to this notice.

If you wish to appeal this Order or Judgment, you must file a Notice of Appeal with the
Clerk of the above-captioned Court within (30) days after the date this notice is mailed to you.
This notice was mailed on MARCH 31, 2017.
Dated this 31ST day of MARCH, 2017.

B LiJo 00

Chief Deputy Clerk
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- Case No. HC-1702005

Dept. No. 1

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE
ROBERT YBARRA, JR,,

Petitioner,
ORDER DISMISSING
-vs- PETITION FOR WRIT OF
HABEAS CORPUS
TIMOTHY FILSON, Warden, Ely State (POST CONVICTION)
Prison and ADAM PAUL LAXALT,

Nevada Attorney General

Respondents.

On September 28, 1979, Petitioner “Ybarra” kidnaped sixteen yearold Nancy
Griffith. Ybarra then beat her, raped her, doused her with gasoline and lit her on fire. On
July 23, 1981, a jury convicted .Ybarra of first degree murder, first degree kidnaping,
battery with intent to commit sexual assault, and sexual assault. He was sentenced to
death for first degree murder.

On January 11, 2017, Petitioner Ybarra filed a Petition for Writ of Habeas
Corpus (Post Conviction). As noted by Ybarra, he has filed three prior petitions in this

Court. In this petition, Ybarra raises two claims. First, that his death sentence is invalid

AA1646




1 because the jury was not instructed that in order to find him eligible for the death penalty,

entry of the order.”

2 the jury must find “that the mitigation did not outweigh the statutory aggravating
3
circumstances beyond a reasonable doubt.” Second, that his death sentence is invalid
5 because “the depravity of mind aggravating circumstance is unconstitutional,” or in the
6 alternative, he is “actually innocent of the death penalty.”
7 In regard to post conviction petitions for writs of habeas corpus, NRS
. 8| 34.745(4) provides as follows:
: 9
§ “4. If the petition is a second or successive petition
5 o 10 challenging the validity of a judgment of conviction or
8m ég sentence and if it plainly appears from the face of the
Eg; 2g 11 petition or an amended petition and documents and
03g2z |, exhibits that are annexed to it, or from records of the court
33 £z 6 that the petitioner is not entitled to relief based on any of
W g 885 13 ‘ the grounds set forth in subsection 2 of NRS 34.810, the
H Za judge or justice shall enter an order for its summary
@ g 14 dismissal and cause the petitioner to be notified of the
Z
3

This is a successive petition challenging the validity of a sentence, and
therefore the court must determine if Ybarra is entitied to relief based on NRS 34.810(2).

Subsection 2 of NRS 34.810 provides that

“2. A second or successive petition must be dismissed if

20 Il - the judge orjustice determines that it fails to allege new or
different grounds for relief and that the prior determination

21 was on the merits or, if new and different grounds are
alleged, the judge or justice finds that the failure of the

22 2 . X o
petitioner to assert those grounds in a prior petition

23 constituted an abuse of the writ.”

24 CLAIM ONE

25 .
fn claim one, Ybarra alleges:

26

N
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“Mr. Ybarra’'s death sentence is invalid under the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution and Article One, Sections
Three and Eight, and Article Four, section Twenty-One of the Nevada
Constitution because the jury in his capitol trial was not instructed that in
order to find Mr. Ybarra eligible for the death penalty, it must first find that
the mitigation did not outweigh the statutory aggravating circumstances
beyond a reasonable doubt.”

Petitioner admits on page 16 of his petition that “a version of Claim One was
raised as Claim Two” in his March 6, 2003 petition. This allegation is only partially
accurate.

A cursory review of Claim Two of the 2003 petition reveals that Claim One
is merely a re-phrased version of the prior claim. In the prior petition Ybarra argued

“Claim Two

Petitioner’s sentence is invalid under the state and Federal guarantees of a

fair trial, due process of law, equal protection and a reliable sentence due

to the failure of the instructions to require proof of the factors necessary for
death eligibility beyond a reasonable doubt . . ..” Exhibit 1, page 15, lines

1-4.

The supporting facts for both Claim Two (2003) and Claim One (2016) are virtually the
same. In fact, {2 of the supporting facts in the 2003 petition specifically alleges that

“The jury was not instructed that it had to find that

aggravation was not outweighed by mitigation beyond a

reasonable doubt . . ..” Exhibit 1, page 15.

Counsel’s clever rephrasing of the issue does not make this a new ground for relief.’

In denying Ybarra’s 2003 petition this Court found that Claim Two or a

1

“. .. aggravation was not outweighed by mitigation beyond a reasonable doubt . . .” (2003 petition)
versus “. . . mitigation did not outweigh the statutory aggravating circumstances beyond a reasonable
doubt.” (2016 petition.)
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variation thereof challenging the weighing instruction had been previously raised on direct

appeal and rejected by the Nevada Supreme Court in Ybarra v. State, 100 Nev. 167, 679

P.2d 797 (1984). In affirming this Court’s finding, the Nevada Supreme Court did not
specifically find that the claim had been raised, but held that:

“Ybarra also argues that his death sentence must be
reversed because the jury was not instructed that to
impose the death penalty it had to find beyond a
reasonable doubtthatthe aggravating circumstances were
not outweighed by the mitigating circumstances. This
claim also could have been raised on direct appeal . .
.Ybarra has not demonstrated good cause for failing to
raise this claim earlier, nor does he show that he suffered
actual prejudice.” Exhibit 3, p. 7.

Undoubtedly Ybarra’s counsel recognizes that this claim has previously been
raised or should have been raised and is procedurally barred. In an effort to avoid the
procedural bar, it is argued that “good cause exists for raising these claims now because

the intervening authority from the United States Supreme Court, Hurst v. Florida, 136 S.Ct.

616 (2016) was not available to Mr. Ybarra in prior state post-conviction proceedings.”

Petition p. 16, lines 16-19. The passing reference to Hurst does not establish good cause
because the facts and holding of Hurst are wholly inapplicable to this case. The
appropriateness of a weighing instruction was not raised in Hurst. Indeed, the only issue
addressed by Hurst was whether Florida’s death penalty law which allowed for an advisory

verdict of death by a jury, but required a judge to make findings in order to impose the
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death penalty was constitutional in light of Apprendi and Ring.?

Even if the court found “good cause” to avoid the procedural bar, the
argument on claim one is not supported by law. First, the Nevada Supreme Court rejected

the “beyond a reasonable doubt standard” in Nunnery v. State, 127 Nev. 749, 263 P.3d

235 (2011). That holding was recently re-affirmed by the Nevada Supreme Court that

“the weighing of aggravating and mitigating circumstances
is not a factual determination and thus it is not subject to
the beyond-a-reasonable doubt standard, see Kansas v.
Carr,__US. , 136 S.Ct. 633,642, 193 L. Ed.2d
535 (2016) (concluding that the weighing of aggravating
and mitigating circumstances is not subject to the beyond-
a-reasonable doubt standard.)*

Based on the foregoing, the court finds that claim one could have been
raised on direct appeal, good cause has not been shown for the failure to properly raise
this claim before, and no showing of actual prejudice has been made. In addition, the
claim is not supported by law and is wholly without merit.

CLAIM TWO

In claim two, Ybarra alleges:

“Mr. Ybarra's death sentence is invalid under the Fifth, Sixth, Eighth, and

Fourteenth Amendments to the United States Constitution and Article One,

Sections Three and Eight, and Articie Four, section Twenty-One of the

Nevada Constitution because the depravity of mind aggravating
circumstance is unconstitutional.”

-

Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348 (2000); Ring v. Arizona, 536 U.S. 584, 122 S.Ct.
2428 (2002).

3

Middleton v. McDaniel, 2016 Nev. LEXIS 700 (December 21, 2016).

5
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The thrust of this argument as detailed in the supporting facts is that this aggravating
circumstance instruction is unconstitutionally vague.

Again, Ybarra alleges a “version” of claim two was raised on direct appeal.
This allegation is patently false. This claim was in fact raised on direct appeal. In
affirming the conviction on direct appeal, the Nevada Supreme Court held that

“...the phrase “depravity of mind” contained in the death

penalty statue (NRS 200.033(8) is not impermissibly

vague when, as in this case, the court meticulously

defined it for the jury .. ..

As with Claim one, Ybarra argues good cause exists to raise this claim
because of the Hurst case. The discussion of Hurst provided above is equally applicable
here, and this argument is wholly without merit. Thus, Ybarra has not shown he is entitled
to relief based on any of the grounds in NS 34.810(2), and his claims are procedurally
barred. .

Ybarra also argues in the alternative, that procedural bars do not apply

because he is “actually innocent” of the death penalty.

ACTUAL INNOCENCE

Even where a petitioner cannot demonstrate good cause to overcome
procedural bars, a court may grant relief when a petitioner can show “actual innocence.”

See Mitchell v. State, 122 Nev. 1269, 149 P.3d 33 (2006). In this context, “actual

4
Ybarra v. State, 100 Nev. 167, 177, 679 P.2d 797 (1984).

6
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innocence means factual innocence, not mere legal insufficiency.”
The Nevada Supreme Courtrecently considered virtually the same argument

in Middleton v. McDaniel, 2016 Nev. LEXIS 700 (December 21, 2016.) There, the court

noted that “a gateway claim that a Petitioner is actually innocent of the death penalty must
focus on the elements of the crime and the aggravating circumstances . . . [and a] claim
regarding the weighing instruction is not a basis for an actual innocence claim.”® Thus,
Ybarra’s argument that the faulty weighing instruction is some how a basis for an actual
innocence claim is directly contrary to, and contradicted by existing Nevada law.

The Middleton actual innocence analysis also applies to the “depravity of
mind” instruction challenged in this petition. No claim is made (here or in any prior post-
conviction proceeding) that Ybarra did notin fact rape, beat and light Nancy Griffith on fire.

Further, all of Petitioner's arguments regarding the depravity of mind
instruction ignore the actual language of the instruction and the finding of the jury. As

noted by Ybarra on page 4 of his latest petition, the jury found “the murder involved torture,

depravity of mind or the mutilation of the victim.” (Emphasis added.) Ybarra's argument

is dependant on a finding that the jury found only that his acts were evidence of a depravity
of mind. The facts are undisputed that Ybarra stomped or kicked the sixteen year old in

the head, poured gasoline on her and lit her on fire while she was still conscious and either

Mitchell , id. 122 Nev. @ 1273-1274, 149 P.3d @ 36.
6
Middleton v. McDaniel, Id.
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sitting or standing.” Any claim that Ybarra is actually innocent of torture or mutilation or
depravity of mind has long been dispelied by the record.

In addition to the grounds discussed above, NRS 34.726 is a further basis
to dismiss this petition. The statute requires a petition to be filed within 1 year after
Remitittur issues after direct appeal. Remitittur issued in this case over 25 years ago.
Ybarra has not alleged any grounds that would support a finding that the delay is not his
fault and that dismissal of this petition will unduly prejudice him.

It has now been over 30 years since Judge Hoyt denied Ybarra's first
application for post conviction relief and 37 years since he beat, raped and lit sixteen (16)
year old Nancy Griffith on fire. The facts of what Ybarra did and the overwhelming
evidence of his guilt are not in dispute. In spite of this, Ybarra and his counsel continue
to abuse and misuse the judicial system.

The court recognizes that a defendant sentenced to death should have a full
and fair opportunity to present and litigate all claims bearing on the validity of his judgment
of conviction and sentence. To that end, the court is mindful of counsel's duty to be
zealous and thorough in their representation of Petitioner. The current petition, however,
goes too far.

As noted above, these claims have been presented in prior appeals and

petitions. No sufficient legal or factual basis has even been alleged to justify the filing of

7

See Ybarra v. State, 100 Nev. 167, 679 P.2d 797 (1984); Order Granting Motion to Dismiss Petition for
Writ of Habeas Corpus filed July 20, 2004 p. 2-3.
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this petition. Particularly troublesome is the fact that counsel made no effort to discuss or

even cite Nunnery v. State, supra, and most importantly Middleton v. McDaniel, supra,

which are clearly dispositive of the argument that the weighing instruction was improper.
Although the statutory form for a Petition for Writ of Habeas Corpus (Post Conviction) does
not require a petitioner to cite law in favor or against the request for relief’, NRPC 3.3(a)(2)
provides that “a lawyer shall not knowingly:

Fail to disclose to the tribunal legal- authority in the

controlling jurisdiction known to the lawyer to be directly

adverse to the position of the client . . ..”
NRPC 3.1 provides in part that

“a lawyer shall not bring or defend a proceeding, or assert

or controvert an issue therein, unless there is a basis in

law and fact for doing so that is not frivolous, which

includes a good faith argument for an extension,

modification or reversal of existing law.”

These rules mirror certain sections of NRCP Rule 11 which are applicable
to Petitions for Writ of Habeas Corpus. See NRS 34.780. Pursuant to NRCP Rule
11(b)(1)(B), the court finds that the failure by counsel to present even a colorable showing

of good cause as to why procedural bars don't apply, the passing argument regarding

“actual innocence” and the failure to cite or discuss Nunnery or Middleton appear to

suggest that a violation of NRCP Rule 11(b)(1) and (b)(2) may have occurred.

ok

kdkk

8
NRS 34.370(4) actually provides that citations are not necessary.

9
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1 CONCLUSION

2 ,
Based on the foregoing, the court finds and concludes as follows:
3
1. This is a successive petition for post-conviction relief.
4
2. The claims presented have been presented on direct appeal and/or
in prior petitions.
6
3. Ybarra has failed to allege sufficient cause to justify the presentation
7 of his claims in a new petition.
o 8 4 To the extent the claims raised herein could be construed as new or
E 9 different claims, Ybarra has failed to allege sufficient cause to justify
3 the failure to present these claims in a prior proceeding.
° 10
=] <
o E < 5. Ybarra has failed to allege sufficient prejudice or a miscarriage of
wg 58 11 et i
@i < justice to avoid the procedural bars.
z ol
o ¥z E
3 E % % ° 12 6. The instant claims are barred by NRS 34.726, NRS 34.745(4), NRS
wha g% 13 34.810(1)(b) and NRS 34.810(2).
i = 0
= - .
@ z 14 7. The claims presented in this petition appear to have been brought
; 15 without reasonable grounds or to cause unnecessary delay.
£ ,
2

8. The claims and defenses or other legal contentions herein appear to
be not warranted by existing law or by a non frivolous argument for
the extension, modification, or reversal of existing law or the
establishment of new law.

Good cause appearing,

20 IT IS HEREBY ORDERED that Ybarra’s Petition for Writ of Habeas Corpus

21 | (Post Conviction) filed January 11, 2017 is DISMISSED.

22

IT IS HEREBY FURTHER ORDERED that counsel for Ybarra shall on or
23
o4 before May 1, 2017 show cause why the court should not find that the filing of this Petition

25 in whole or in part is a violation of NRCP Rule 11(b)(1) and/or (b)(2).

26
10
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Corpus (Post Conviction) filed in this action on March 31, 2017.

DATED this 26th day of April, 2017.

Respectfully submitted,
RENE L. VALLADARES
Federal Public Defender

M. FIEDLER
Assistant Federal Public Defender
411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101

Phone: (702) 388-6577

Facsimile: (702) 388-5819

DAVID ANTHONY~"

Assistant Federal Public Defender
411 E. Bonneville Ave., Suite 250
Las Vegas, Nevada 89101

Phone: (702) 388-6577

Facsimile: (702) 388-5819

Attorneys for Petitioner
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OF APPEAL filed in case number HC-1702005, this document does not contain the

social security number of any person.

SEVENTH JUDICIAL DISTRICT COURT
COUNTY OF WHITE PINE, STATE OF NEVADA
AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, NOTICE

DATED this 26th Day of April, 2017.

Respectfully submitted,
RENE L. VALLADARES
Federal Public Defender

M. FIEDLER
AsgsfStant Federal Public Defender

DAVID ANTHONY—"_
Assistant Federal Public Defender
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CERTIFICATE OF SERVICE
In accordance with the NRCP 5(b)(2)(B), the undersigned hereby certifies