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LAS VEGAS, NEVADA, TUESDAY, DECEMBER 6, 2016 

[Case called at 9:38 a.m.] 

 THE COURT:  Irw in Gonor versus Richard Dale.  This is 

A653755.   

 MR. TURTZO:  Good morning, Your Honor, Christopher Turtzo 

for the Defendants.  Mr. Alexander is in -- just popped up to another 

hearing in Judge Walsh’s department. 

 THE COURT:  Okay. 

 MR. TURTZO:  So w e can trail -- 

 THE COURT:  All right.  That ’s f ine. 

[Matter Trailed at 9:39 a.m.] 

[Matter Recalled at 10:11 a.m.] 

 THE COURT:  Back on the record in Irw in Gonor versus Richard 

Dale matter in A653755.  I thought this w as resolved but I’ve been 

told that you haven’ t resolved it  and -- 

 MR. TURTZO:  It ’s true. 

 THE COURT:  Okay.  So w hat are w e going to do?  I mean how  

long is it  going to take to execute the stip and order if  you’ re not -- if  

you aren’ t  going to do it  w hat are you -- 

 MR. TURTZO:  Well I think a couple things need to happen and 

as -- I don’ t  know  if you Your Honor’s has had a chance to read the 

motion to substitute Plaint if f ’s yet but -- 

 THE COURT:  Right. 
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 MR. TURTZO:  Mr. Gonor w as dead when -- before Mr. 

Alexander sent the offer of judgment that led to the sett lement 

negotiat ions that ult imately resulted in the sett lement.   

  At no point has anyone, even now , made a motion to 

substitute the executor or the personal administrator of the estate 

into the case w hich is w hat is required under 41.100 in order for 

anyone to compromise or otherw ise sett le a claim.   

  So w e have a couple issues.  I don’ t  want to put the cart 

before the horse, but w e w ill be opposing the motion on those 

grounds despite the fact that Rule 25 has some loose language that 

says a successor can be appointed.   

  My init ial fear is that my clients can’ t  sign an agreement or 

be part ies to an agreement that’s not signed by an administrator or 

an executor of the estate because under the statute it ’s not going to 

be valid.   

  So that’s step one is gett ing someone w ho’s properly 

appointed by the probate court in to either maintain this case or to 

sett le it . 

  Point tw o is under the law  there in fact is no sett lement 

because Mr. Alexander had no authority to make any sort of offer or 

negotiat ion representat ion once his client died until that substitut ion 

happened.  I’m not saying my clients are going to repute the deal 

because they had entered into it .  Of course they had entered into it  

under the false pretense that he w as in fact alive.  And to avoid a 

trial against an alive guy, not a guy who w as dead, w e’ve gone back 
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through and done the research and the brief ing, but the f irst thing 

that needs to happen is the proper motion of substitute needs to be 

f iled and somebody w ith authority from the probate court under the 

statute needs to be appointed such that they could execute a 

sett lement agreement if  w e’ re -- if  w e can even get there.   

  So w e’ ll be opposing the motion on those grounds.  I 

assume Mr. Alexander w ill be going to probate opening, or someone 

w ill be going to probate to get the mother appointed as an executor.  

But right now  my clients w ould be subject to suit  by potential 

creditors, or others, if  they sign this agreement and paid the money 

to his mother because she’s not -- has no authority to bind the 

estate.  And that’s my primary concern is that has to be f ixed f irst. 

  Right now  w e have an unsupported representat ion that he 

died intestate and there’s no heirs, but my client ’s need more than 

that to ensure they’re not going to be sued again and that some 

creditor isn’ t  going to -- of Mr. Gonor’s isn’ t  going to come back and 

pursue them.  So that needs to be f ixed f irst and foremost. 

 MR. ALEXANDER:  Well, Your Honor, their t ime to oppose hadn’ t  

expired yet.  So I --  

 THE COURT:  Okay.  All right. 

 MR. ALEXANDER:   I w ould say if  w e could just keep the motion 

hearing on then and let them f ile their opposit ion and then I’ ll w ork 

w ith -- 

 THE COURT:  Okay. 

 MR. ALEXANDER:  -- Ms. Hoffner to f ile -- to open the estate in  

028



 

Page 5 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

the meantime. 

 THE COURT:  All right.  Well then just this is a -- I’ ll be back here 

on January 5 th and w e’ ll address it  then. 

 MR. TURTZO:  Thank you, Your Honor. 

 LAW CLERK:  Judge, that’s on the chamber calendar right now .  

Do you w ant to put it  on the hearing calendar because it ’s going to 

be opposed? 

 THE COURT:  I’ ll put it  on the hearing calendar.  Yeah.  

 MR. TURTZO:  Is it  going to stay on the same day or do you 

think it ’s going to be dif ferent? 

 THE COURT:  Is that a date? 

[COLLOQUY BETWEEN THE COURT, LAW CLERK & COURT CLERK] 

 THE COURT:  The 10 th. 

 MR. TURTZO:  That’s f ine. 

 THE COURT:  Okay. 

 LAW CLERK:  Just to avoid -- because if they’ re going to f ile an 

opposit ion or otherw ise. 

 THE COURT:  Okay.  All right. 

 MR. TURTZO:  Thank you, Your Honor. 

 [Hearing concluded at 10:14 a.m.] 

*  *  *  *  *  *  

ATTEST:    I do hereby certify that I have truly and correctly transcribed the 

audio/video proceedings in the above-entitled case to the best of my ability. 
      
  
      _____________________________ 
      Christ ine Erickson 
      Court Recorder/Transcriber 
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TUESDAY, JANUARY 10, 2017 AT 9:09 A.M. 

 

THE COURT:  On page 1, Irwin Gonor versus Richard Dale.  This is 

A653755.  This is Plaintiff’s Motion to Amend the Complaint to Substitute Shirley 

Ann Hoffner as Plaintiff, Or in the Alternative to Extend Time and to Substitute the 

Estate of Irwin Gonor as Plaintiff.   

 I’ve read the -- your motion as well as the Opposition in this matter.  Do 

you want to add to it? 

MR. ALEXANDER:  Yeah, I did file a Reply over the weekend, Your Honor, 

which didn’t get docketed until -- Wiznet didn’t put it through until -- 

THE COURT:  I didn’t get it. 

MR. ALEXANDER:  -- later yesterday. 

THE COURT:  Do you want me to look at it?  Do the parties have that? 

MR. TURTZO:  I got it yesterday.  It’s a week late. 

THE COURT:  Yeah.  Let me look at it real quick and see. 

 Okay.  Do you want to address anything further? 

MR. ALEXANDER:  No, Your Honor, I think that sums it up.  There’s no -- you 

know, the Defendants are trying to create their own interpretation of the statute on 

suggestions of that.  It’s clearly followed the -- we filed the motion timely once they 

filed the suggestion of death.  They can’t point to any case that actually creates the 

obligation of any party having to file the suggestion of death within a certain amount 

of time.  We still have until the end of this month.   

 We could refile another motion if necessary but you can, under Rule 6 

extend the time.  We can go open the estate if that’s the Court’s preference.  We 

didn’t do it yet because his -- we obviously talked to his mother, she didn’t want to 
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do it yet until the Court knew what side -- which way the wanted to go with that. 

MR. TURTZO:  I don’t -- with all -- first I guess before I start I wanted to note 

that the Defendants are present in the courtroom, they wanted to come for the 

hearing.   

 Just briefly, Your Honor, under 41.100 I don’t think we have any choice.  

Under the statute a personal -- we need a personal representative or the executor of 

an estate, otherwise the claim dies.  We’ve provided Federal Court case interpreting 

the statute, reaching directly that result.  There’s no Nevada State Court case on 

point I could find.   

 But the reality is under the applicable Nevada statute on a survival 

action, not the rule of civil procedure which allows for substitution of parties, under 

the substantive statute in Nevada law that allows this claim to theoretically proceed 

now that the person who held it has died, we have to have a personal administrator 

or the executor of an estate, to either compromise the claim or to move forward.  If 

the Court’s more than willing to grant the motion, I’m going to file a Motion to 

Dismiss the Complaint because Ms. Hoffner doesn’t have any standing to 

compromise the claim or to pursue it. 

 Now Mr. Alexander notes we don’t have a case that require -- that says 

he’s required to file a suggestion of death.  That’s true.  We do have an ethical rule 

and I’ll represent to the Court that I called Bar Counsel to see what they would tell 

me in the event this situation ever happened to me.  And the rule that we cited in our 

papers is the very one they pointed me to.  They also said this is the number one 

question that comes up from lawyers representing Plaintiffs; what do you do when a 

Plaintiff dies.   

 I’ll also represent to the Court based on my conversation with Bar 
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Counsel, which I don’t want to go too much farther into, that’s why we included that 

section.  Had this been disclosed -- it’s our position that this is material information 

that should have been disclosed during the settlement negotiations.  This isn’t a 

case where the settlement had been achieved and we’re talking a paperwork 

situation and then the Plaintiff died.  The Plaintiff died.  That ended Mr. Alexander’s 

attorney-client relationship.  Then he issued an offer of judgment on behalf of no 

one, without substituting in either the executor or the administrator of an estate 

that’s required under Nevada law to pursue a survival action.   

 Where I’m going with all of this is sure, the Court can determine that 

he’s got until January 25th to file a proper motion.  The Court should not extend the 

time however.  Mr. Gonor died on June 2nd, 2016, more than seven months ago.  

This fact wasn’t disclosed to me, to the Court, or to anyone else despite active 

ongoing trial preparations, calendar call pretrial conference until the end of October 

when I got a settlement agreement that was signed by his mother.   

 No one has put in an affidavit that he actually died intestate, no one has 

put in an affidavit that there’s no other heirs or potential creditors, and they’ve had 

more than enough time to handle this the proper way.  They’ve chosen not to do it.  

They’ve concealed what I think is material fact they’re required to disclose.  So if the 

Court finds that they’re entitled until the 25th to file the motion, that should be it.  If 

they don’t file it on time then the case should be dismissed. 

THE COURT:  Anything further? 

MR. ALEXANDER:  No, Your Honor.  Obviously we put in the motion that 

Shirley Hoffner is the only heir, died intestate, no case.  She’s the mom, she’s the 

one that directed the case from there through her own personal Counsel, who I dealt 

with.  So. 
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THE COURT:  Okay.  This is the Plaintiff’s Motion to Amend the Complaint to 

Substitute Shirley Ann Hoffner as the Plaintiff, Or in the Alternative to Extend the 

Time and Substitute the Estate of Irwin Gonor as Plaintiff.  I’m going to deny your 

motion.  Your motion I believe is entirely -- you took too long on this.  There’s a -- I 

think the statute is clear on the timeframe that you have for purposes of this and so 

I’m going to deny it.   

 I’m going to ask that the -- that you prepare an order consistent with my 

decision and -- 

MR. ALEXANDER:  Your Honor, if I could ask for a clarification then on your 

order. 

THE COURT:  I’m not going to let you extend it and I’m denying your Motion 

to Substitute. 

MR. ALEXANDER:  Okay.  

THE COURT:  That’s clear enough, isn’t it? 

MR. ALEXANDER:  But, Your Honor, on what basis with -- I filed the motion 

within three weeks of the suggestion of death, what basis are basing the Motion for 

Extension? 

THE COURT:  I believe you missed your timeframe. 

MR. ALEXANDER:  When is the Court’s belief that the timeframe ended? 

THE COURT:  At what point in time do you do this?  I believe that you go from 

the actual death and you're talking -- 

MR. ALEXANDER:  That’s not correct, Your Honor.  Your Honor, I’m sorry to 

interrupt you.  The -- if you read the rule, NRPC -- NRCP 25 says 90 days from the 

suggestion of death -- 

THE COURT:  Okay.  
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MR. ALEXANDER:  -- which was at the end of October.  And I filed this 

motion within three weeks. 

THE COURT:  Yeah, but you knew, you knew prior to that that he was dead.  

So what are you talking about when you go -- when somebody just says okay, 

here’s a certificate to support that.  Is that what you're talking about? 

MR. ALEXANDER:  Correct.  In fact the case I cited in the Reply          

addresses -- 

THE COURT:  Okay, well -- 

MR. ALEXANDER:  -- this issue directly. 

THE COURT:  -- then you're going to have to appeal my decision because I 

don’t accept that.  I believe that there’s a know -- actual knowledge amount here.  

You knew.  So when you wait around for somebody else to just throw out some 

piece of paper that says here we’re suggesting that he died on this date.  You knew. 

MR. ALEXANDER:  That’s what the rule says, Your Honor.  And the case in 

the Reply addresses that. 

THE COURT:  Yeah, but rules don’t ask for absurd results.  And that’s absurd; 

that you sit around and wait until you get some type of documentation that says 

okay, you know, even though he died 90 days before or 100 days before, we’re 

setting it to this date.  How do you reconcile that? 

MR. ALEXANDER:  Because, Your Honor, I researched this issue. 

THE COURT:  That you knew -- 

MR. ALEXANDER:  But -- 

THE COURT:  But you knew.  How do you reconcile the fact that you had 

actual versus a suggestion of death?  The word in itself suggestion overcomes the 

fact -- is overcome by the fact you had actual knowledge.  So how do you reconcile 
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that? 

MR. ALEXANDER:  There is no case that imposes a duty -- 

THE COURT:  Well we have a case now.  It’s probably this one because I 

don’t understand your argument with that.  You actually knew and then you waited 

around for a suggestion of death when the suggestion is -- in my opinion is 

overruled by actual knowledge.  How do you get around that?  You're allowed to sit 

on your hands and wait just for -- to wait until somebody decides that they want to 

issue an actual document for it, when you know it? 

MR. ALEXANDER:  But -- yes, actually that is the rule, that’s the case.  The 

case law says that the obligation does not beginning until a proper suggestion of 

death -- excuse me -- has been filed.  That creates the statute -- or the rule to start 

running and there is no case that points to an obligation of either party to file that 

suggestion. 

THE COURT:  So you can just sit around and we just wait even though the 

parties knew about it and you knew about it. 

MR. ALEXANDER:  Well -- 

THE COURT:  You knew about it. 

MR. ALEXANDER:  I knew about it but -- 

THE COURT:  So if no one -- 

MR. ALEXANDER:  We’d already reached a settlement within three weeks of 

him dying. 

THE COURT:  I know but you didn’t reach a settlement because it’s not done, 

obviously, right? 

MR. ALEXANDER:  Well it’s not done now, yeah. 

THE COURT:  Okay.  So what -- I don’t understand -- I’m having a hard time 
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understanding your argument with that.  You're just saying well, we have to wait for 

this piece of paper, even though we know what happened. 

MR. ALEXANDER:  That’s correct. 

THE COURT:  Okay.   

MR. ALEXANDER:  That’s what the rules say. 

THE COURT:  Do you want to address that any further?  Do you understand 

my -- am I off here? 

MR. TURTZO:  Well, Your Honor, I think the Court’s honed in on what I think 

is a real problem in the rules and the statutory scheme here.  We have -- in this 

situation we would never know the guy had died. 

THE COURT:  Uh-huh.  

MR. TURTZO:  He knew, right?  He could have told me, he could have 

disclosed it.   I believe 3.4 -- Ethical Rule 3.4 required that disclosure.  Maybe he 

didn’t have to file a suggestion of death, but he was required to disclose it to me and 

he was required to disclose it to this Court, okay.  Instead they tried to conceal it, 

negotiate a settlement knowing that it’s a personal claim maintained by a personal 

guy, and they’d have very little chance of prevailing at the time of trial.  

 Had he told me the day he died I would have filed the suggestion of 

death that day, but yes, I think this stat -- the way that this -- there’s a hole in the 

rule that the Court is properly closing here by requiring a Plaintiff to disclose a death 

in this situation so therefore the parties can get some finality and that we have the 

proper parties to either maintain or to settle a claim as required by 41.100 in a 

survival action. 

 So I think what the court’s doing makes perfect sense.  No I don’t have 

a case that says that the Plaintiff has an affirmative obligation to file a notice of 
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suggestion of death, but I certainly think it’s a great primary rule considering 41.100 

prohibits anyone besides the administrator or a personal executor of an estate for 

maintaining an action.  They ought to be required to at least disclose it.  Had they 

done it we would have been -- this case would have been over a long time ago or 

maybe we would have tried it, but at this point we’re nine months past the time we 

would have tried the case the first and I think what the Court’s doing makes a lot of 

sense.      

THE COURT:  Well I think the date that I’m -- you can understand where I’m 

going with this is my -- the date I’m talking about is if you have actual knowledge of 

it.  I think a suggestion of death is some type of a protection for individuals that 

wouldn’t be able to put a timeframe on it so they get used -- they get that from a 

different source.  So I -- that’s where I’m going with this. 

MR. TURTZO:  Makes sense to me, Your Honor. 

THE COURT:  I’m not allowing you to amend this, I believe that you were well 

beyond the timeframe.  I understand the argument with regards to your suggestion 

of death.  I would think that common sense would even show that if you have actual 

knowledge of it to sit -- just sit on your hands and wait for this, I don’t think the 

statute contemplates that.  I don’t.  So. 

MR. ALEXANDER:  So you're denying this motion, Your Honor.   

THE COURT:  Uh-huh.  

MR. ALEXANDER:  Are you taking a position on whether the Motion to 

Substitute the Estate would be untimely then at this point? 

THE COURT:  Yes. 

MR. TURTZO:  My understand, the Court’s dismissing the case under Rule 

25. 
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THE COURT:  Okay.  

MR. ALEXANDER:  Is that your decision, Your Honor? 

THE COURT:  Well I don’t know -- 

MR. ALEXANDER:  I would like the rule -- 

THE COURT:  I don’t know how --  

MR. ALEXANDER:  I want the order to be very clear -- 

THE COURT:  -- you're going to proceed.  I mean -- 

MR. ALEXANDER:  -- that you're making up new law. 

THE COURT:  -- if you nobody to substitute in and you know -- that’s where 

you put the Court in a position where you should have acted earlier and yet they 

give you some timeframe to do so, it’s almost like a statute of limitations type of 

thing and, you know -- almost.  But -- so -- 

MR. ALEXANDER:  It is a statute of limitations that begins to run 90 days from 

the suggestion of death, Your Honor. 

THE COURT:  Okay.  Well I’m not interpreting it that way.  I’m sorry, I’m just 

not.  I don’t -- I can’t believe that the -- that you would be making that type -- I 

understand your argument because you have no other argument, but when you 

know of what’s happening and then you try to lay back on that, I -- I don’t know.  

That’s my position.  If you're moving to dismiss it under Rule 25 then I mean, then -- 

I mean, that’s the alternative. 

MR. TURTZO:  That’s where our Opposition -- our Countermotion did 

precisely that.  We filed a -- 

THE COURT:  Let me do this.  I’m going to do that, I’m going to grant your 

motion.  Give you an opportunity to step back and decide what you want to do 

alternatively.  If you need to appeal my decision or whatever, I mean, that’s up to 
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you. 

MR. ALEXANDER:  Well you're putting me in this situation. 

THE COURT:  Well I -- that’s your decision.  If you want to do that on       

behalf -- if, you know, Ms. Hoffman or whatever, if she wants to -- Hoffner, if she 

wants to do this now, that’s really up to her.  But what I’m saying is that I have to 

make a decision here and that’s the decision I’m making, okay? 

MR. ALEXANDER:  But -- okay, so on the countermotion then, we’re hearing 

the countermotion -- just to be clear, we’re hearing the countermotion today, then 

there’s no other -- 

THE COURT:  Well -- 

MR. TURTZO:  That’s what a countermotion is.  And the Opposition was due 

when your Reply was due and you failed to file one.  That’s exactly what a 

countermotion is. 

THE COURT:  So the -- wouldn’t I be doing that.  I mean, it was filed, the 

countermotion has been -- so I’m granting -- I’m denying the Motion to Amend and 

I’m granting the Motion to Dismiss. 

MR. TURTZO:  Thank you, Your Honor, I’ll prepare the order for Mr. 

Alexander’s review and we’ll submit it to the Court. 

THE COURT:  Okay.   

 [Proceeding concluded at 9:24 a.m.] 

ATTEST:    I hereby certify that I have truly and correctly transcribed the 

audio/visual recording in the above-entitled case. 
       

 
_____________________________ 

      Brittany Mangelson 
      Independent Transcriber 
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LAS VEGAS, NEVADA, TUESDAY, MARCH 28, 2017 

 

[Case called at 9:01 a.m.] 

 THE COURT:  Irw in Gonor versus Richard Dale.  This is 

A653755.   

 MR. TURTZO:  Good morning, Your Honor, Chris Turtzo and Dan 

Cereghino for the Defendants.  The individual Defendants being here 

are present w ith me in the courtroom as w ell.   

 MR. ALEXANDER:   Ryan Alexander for Irw in Gonor.  I’m here 

w ith Robert Womble, Special Administrator of the Estate of Robert -- 

of Irw in Gonor. 

 THE COURT:  Okay.  This is on for Plaint if f ’s motion to amend 

the complaint and substitute the Estate of Irw in Gonor as Plaint if f  in 

this matter.  The Plaint if f  -- w hat has changed?  I don’ t  see anything 

different then w hat w as already addressed in w hich I denied. 

 MR. ALEXANDER:  Well w hat you denied before, Your Honor, 

w as my motion to put in his mother, the heir, as the Plaint if f  or to 

extend -- the alternative to extend the t ime required.  You denied 

those motions and in the meantime before my 90 days expired that I 

had to f ile a motion to substitute the estate I f iled the motion -- I 

opened the estate.   

  Ult imately, Ms. Hoffner, Irw in’s mother, didn’ t  w ant to be 

the Special Administrator w ith the duties that that required.  She felt  

like it  w as too much of a hassle or a burden for her in her old age.  

She asked if  I could f ind someone and they ult imately agreed to 
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appoint my new  republic, Robert Womble, as Special Administrator, 

w hich w as ordered by the Court .   

  So the Estate’s open now .  The administrat ion is ordered 

and the letters of administrat ion w ere issued and so w e believe w e’ve 

met the statutory requirements.   

  Now  w here it  gets -- admittedly it  gets tricky is that -- 

 THE COURT:  So your posit ion is is that simply by opening the 

Estate that that sat isf ies the statutory requirements that you f iled this 

w ithin a proper t ime to do so -- to substitute? 

 MR. ALEXANDER:  I w ell -- yes; because I -- not that that’s -- 

actually the f iling of the Estate is -- the statute itself  is pretty silent 

as to w hen the Estate itself  has to be f iled.   

  What the cases say is once the suggestion of death is on 

the record, October 26 th, then there’s 90 days to f ile the motion to 

substitute the Estate.  So even though w e had the hearing on 

January 10 th where you denied my motion to extend or to substitute 

Ms. Hoffner, I st ill had another couple of w eeks to f ile this motion to 

substitute the Estate.  So it  w as st ill t imely.   

  Now  w here it  gets tricky is that you granted a 

countermotion to dismiss before the 90 days lapsed.  And, 

admittedly, since we’ve f iled this motion and w e did get the order 

back in mid-February after this w as set for a hearing, I don’ t  know  

w hat to do w ith that.  So I do have the signed order that came back. 

  But our posit ion is there’s nothing that creates an 

aff irmative duty.  And the duty doesn’ t start  -- according to the 
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motion w e f iled and there’s the Casler case from 1985.  Nothing is 

triggered for the substitut ion motions until the proper suggestion is 

f iled.  Barto v. Weishaar; 90 days, I’ve got  90 days.  We had the 

hearing early.  You didn’ t  allow  me to extend the t ime so I w ent and 

opened the Estate and f iled the motion and here w e are.   

  And as far as the argument that, you know , they said the 

proper party w asn’ t moving to open it , the statute says anybody can 

move to open -- anybody can move to substitute, but now  w e do 

have a Special Administrator on behalf of the Estate. 

 MR. TURTZO:  Nothing’s changed, Your Honor.  The motion that 

they f iled may as well have been to substitute Mickey Mouse as the 

plaint if f  in the case.   

  As w e pointed out in the opposit ion papers an estate is a 

legal nullity.  And even before w e get there, I mean, the last t ime w e 

w ere here the Court ruled that the Plaint if f  had some aff irmative duty 

to take some steps w hen Mr. Gonor’s death w as revealed in June.  

June 2nd in fact of last year.  The fact as w e w ent through last t ime 

in our papers, they didn’ t  tell the Court.  They didn’ t  tell me.  Instead 

Mr. Alexander sent an offer of judgment on behalf of a dead client 

and tried to sett le the case.  And he purportedly did so, I guess, on 

the authority of Irw in Gonor’s mother who now  w e know  won’ t even 

serve as the personal administrator.  So the motion gets denied the 

f irst t ime because they moved to substitute her as an heir.   

  41.100 makes it  absolutely clear that she’s not the proper 

party to an act ion.  And I disagree w ith w hat Mr. Alexander says that 
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Rule 25 says that anyone can be substituted.  It  says the proper 

party.  The f irst line of Rule 25 says that the court can allow  the 

substitut ion of a proper party.  The proper party is either the Special 

Administrator or the Executor of the Estate.   

  I have here -- I don’ t  know  if  the Court w ants a copy of it .  

But I printed the register of act ions from this probate act ion.  Mr. 

Womble w asn’ t appointed as the Special Administrator until February 

27 of 2017.  That’s a month after.  Even if  w e throw  out the f irst 

hearing completely and give him a redo.   

  On February 27, 2017, 30 days after the 90 days from 

suggestion of death runs then they get f inally letters of 

administrat ion.  In the meantime w hat they f iled w as a motion to 

substitute a legal entity as the Plaint if f .  If  this motion ’s granted, I’m 

going to f ile a motion to dismiss it  because the Estate has no 

standing to do anything.  And then they’ve got to come back and f ile 

another motion.  Nothing says you can file a motion to amend to add 

the Estate of a party and then f ix it  later after it  gets granted to add 

the real party.  Nothing has changed.  In fact the case has only 

gotten better for the Defendants.   

  Now  the t ime period -- the 90 days has unquestionably run 

even if  the Court determines that they had no aff irmative duty to do 

anything upon Mr. Gonor’s death and taking aside w hat I consider to 

be failure -- material failure to disclose on Mr. Alexander’s part.  They 

failed to f ile a motion to substitute a proper Plaint if f  w ithin the 90 

days.   
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  We’re sit t ing here w ith a motion to amend to add an estate 

as a Plaint if f .  That’s not even a thing that can prosecute or defend 

lit igat ion.  If  the motion w ere to be to grant it , he’d have to f ile a 

complaint  w ith a different Plaint if f  then the one he’s got in his 

motion.  I don’ t  know  how  w e can possibly continue to move 

forw ard.  At best he had his 90 days that’s run.  We put him on 

notice.  I w as here on December 4 th w hen I told him that we w ere 

going to object to Ms. Hoffner moving forw ard on the basis that 

she’s an heir.  And they didn’ t  get letters of administrat ion issued 

until February 27 th.   

  So I don’ t  know  if the Court w ants any more from me or 

has any questions on this but to answer your init ial question, the only 

thing that’s changed is, if  anything, the case is better for the 

Defendants.  The Estate cannot be the Plaint if f .  They had 90 days at 

best giving him everything he w ants to f ile a motion to substitut e a 

proper Plaint if f  under 41.100 that has to be the Executor or the 

Special Administrator.  That’s not the case.  One w as just appointed 

in February and we have no information other than the motion that 

w e have before us.  So, even if  it  gets granted, if  they f ile a motion 

to substitute the Estate as the Plaint if f , it ’s going to be subject to 

dismissal, and then by that point, clearly the t ime has run.   

  So, again, unless you have any further questions, I don’ t  

have anything to add, Your Honor. 

 THE COURT:  Anything further? 

 MR. ALEXANDER:  Judge, w e w ere here tw o months ago and  
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they w ere arguing that the State has to be the Plaint if f .  So now  I’m  

-- 

 MR. TURTZO:  That’s not true. 

 MR. ALEXANDER:  I’m a lit t le confused.  Either the Estate’s 

going to be the Plaint if f  and the -- it ’s going to be run by the Special 

Administrator.  I think w hat w e’ re talking about here is a semantic 

game of w ho’s going to be on the caption.  That w ould be him as a 

special -- it ’d be Mr. Womble as a Special Administrator of the Estate 

of Irw in Gonor that takes over all of his claims.  It ’s t imely f iled.  

 THE COURT:  Okay.  All right.  With respect to your motion here 

I believe it ’s -- I truly believe this is nothing more than a motion to 

reconsider.  I’ve already ruled on this.  I made my det ermination.  I’m 

going to deny your motion.   

  And also w ith request to the Defendant’s request for 

sanctions, I’m denying that as w ell.  All right? 

 MR. TURTZO:  Thank you, Your Honor. 

 THE COURT:  I’m going to ask that you prepare an order on this.  

Okay? 

 MR. TURTZO:  Thank you, Your Honor. 

 THE COURT:  All right.  Thank you. 

/// 

/// 

/// 

/// 

/// 
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 MR. ALEXANDER:  Thank you, Your Honor. 

 [Hearing concluded at 9:10 a.m.] 

*  *  *  *  *  *  

ATTEST:    I do hereby certify that I have truly and correctly transcribed the 

audio/video proceedings in the above-entitled case to the best of my ability. 
      
  
      _____________________________ 
      Christ ine Erickson 
      Court Recorder/Transcriber 
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