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LAS VEGAS, NEVADA, MONDAY, JUNE 26, 2017 at 8:57 A.M. 

 

 THE COURT:  State of Nevada versus Willis Tyrone Brow n; this is 

C319125.   

 MR. MODAFFERI:  Good morning, Judge. 

 THE COURT:  Mr. Modafferi, I received a notice from the Supreme 

Court that is a -- it ’s a lit t le confusing to me in light of the fact that I’m not 

sure if  they’ re asking the State to respond to this or the Court to respond. 

  So w hat I’ve done, I actually prepared something for the record 

here.  I’m going to read this into the record right now .  Okay?  This is w hat I 

w ent through. 

  In the w rit  the Defendant has claimed that the Court w as 

arbitrary and capricious in its decision.  I disagree w ith the Petit ioner 

obviously in that matter for w hen I indicated that your client did not qualify 

as an indigent individual pursuant to Widdis.   

  Widdis requires tw o dif ferent requirements.  One, he has to show  

indigency and two, he has to show  a need for it .  There’s actually a third one 

that I kind of gleamed out of the descent and I’ ll tell you what I’ve looked 

here.  Although the descendent agreed w ith the Court except for said that 

there had to be even some type of information to give the Court an 

understanding how  much they w ere asking for -- w hat money w ise.   

  So at the hearing it  became very clear that the Petit ioner’s 

f inancial posit ion had changed considerably betw een the t ime of his f irst 

request for Court appointed services and applicat ion declaring indigency 

before the Honorable Just ice of the Peace Cynthia Cruz. 
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  In his f irst applicat ion before Judge Cruz Petit ioner represented to 

be unemployed w ith no source of income.  And I draw  attention to the actual 

applicat ion.  It  appeared that the Defendant w as released on house arrest.  

Secured a bond for $75,000 and secured services of retained counsel.  How  

much that w as I have no idea, but it  was never indicated on his applicat ion 

that he ow ed anything tow ards any of that.   

  In the Petit ioner’s motion for expert services pursuant to Widdis 

f iled in this Court on April 11, 2017, he attached a second applicat ion for 

the Court appointed counsel for Widdis fees.  In review  of the attached 

applicat ion to this Court, the Petit ioner’s f inancial situat ion improved 

substantially.  Petit ioner w as now  fully employed. He had no further debt for 

legal fees.  He had secured his release from custody w ith posting the 

$75,000 bond.  And he w as paying house arrest fees.   

  It  w as interest ing to the Court as his previous applicat ion claimed 

that he w as unemployed w ith no source of income; how ever, he w as able to 

secure, and I believe it  possibly based on the representat ion in the motion 

tow ards the Supreme Court w as that the -- I mean before this Court is that 

he had exhausted his resources from his family to pay for his attorney.  So 

he had resources.  And his applicat ion also revealed that his debt rat io 

decreased by almost 50% betw een the t ime of his f irst applicat ion and his 

subsequent application that he used to support his motion for expert w itness 

fees before the Court on April 11, 2017.   

  I believe that he failed to specify either in his motion for expert 

services pursuant to Widdis, or in his argument at the hearing held on the 

April 24, 2017, w hat his expectat ion of costs of the investigation w ill be or  
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w hat it  w ould entail.   

  Petit ioner also had failed to show  how  an investigator needed for 

assist ing his counsel w ould have been included w ithin his -- w ouldn’ t  have 

been included w ithin his legal fees, or if  it  w as even discussed w hen 

securing counsel.  Petit ioner has represented a cursory at most need and 

therefore failed to present a suff icient show ing of his need for the requested 

services at public’s expense at this stage in the proceedings.   

  So my f inding w as is that he w asn’ t  indigent.  That he hadn’ t 

met a show ing of need.  And I also indicated that at this -- at least at this 

stage in the proceedings it  w as a cursory attempt to show  need.  So that 

w as my decision.  That’s w hy -- so I’m putt ing that on the record so it ’s 

clearer.  So if  I needed to respond myself to the Supreme Court that’s w hat I 

w ould have been -- that ’s w hat w ould’ve been presented to them.  Okay?  

That’s all I w as doing. 

 MR. MODAFFERI:  Judge, can I put on the record that just given that 

response, I ut ilized the standard Widdis applicat ion that’s provided by the 

Court in order to request Widdis fees.  There’s no indication on that form 

about w here or who paid your legal fees. 

 THE COURT:  No. 

 MR. MODAFFERI:  But I w ill make this representat ion to the Court  just 

so the records clear.  My legal fees w ere paid by his father-in-law .  They 

w eren’ t  paid by the Defendant. 

 THE COURT:  No, you had -- Mr. Modafferi, you actually presented 

that in your motion.  I saw  that.  What I’m saying is that when they talk 

about -- talk about in the applicat ion, it  actually says monthly debts.  And  
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there’s a section that says attorneys. 

 MR. MODAFFERI:  Yes. 

 THE COURT:  And there w as nothing placed in there.  So my 

perception of that is that he doesn’ t owe you any further legal fees.  So he’s 

secured that.  He’s paid the $75,000 bond.  He secured that.  When he says 

in his previous applicat ion before Judge Justice Cruz, and he says that he 

has -- he’s not employed, and he has no means or resources, that changed.  

Because now  he’s full-t ime employed and he previously had a source in 

income because the income is coming from his family.   

  So it  may not just be, you know , a job or something like that.  

But w hen somebody’s support ing it  -- support ing his fees and his debts like 

he did here, then he does have -- that ’s -- I’m considering that.  I may be 

w rong, but that’s how  I look at because he w as able to secure it .  I mean, if  

you go to your job -- Mr. Modafferi, if  you go to your job and your job says 

yeah, here’s a check for $50 for your w ork.   

 MR. MODAFFERI:  Right. 

 THE COURT:  That’s a source of income. 

 MR. MODAFFERI:  Sure. 

 THE COURT:  If  you go to your family and say, you know  w hat, I have 

no money, and they go here’s $50 to help you out, that ’s a source of 

income.  And so -- 

 MR. MODAFFERI:  I understand that.  But this is our point of view .  He 

w as w orking as an executive director for the Boys and Girls Club of America.  

Because of these allegations he lost his job.  Now  he’s driving a cab.  

 THE COURT:  No.  I know . 
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 MR. MODAFFERI:  He’s making minimum w age plus w hatever t ips he 

can garner. 

 THE COURT:  Right.  Right. 

 MR. MODAFFERI:  So that is a major drop off  of income. 

 THE COURT:  I mean, it  is -- 

 MR. MODAFFERI:  And he’s got a -- 

 THE COURT:  But it ’s not a question of indigency then.  Just because 

he’s paying less.  And the thing is too is I made the statement in the 

previous argument is that he may need to adjust his expenses.   

  At the t ime that I received an applicat ion his debts w ere w ay 

low er than the init ial debt.  And -- but he hadn’ t changed his so to speak 

lifestyle.  He w as still living in a pretty expensive place w here he could 

change that.  You know , it  doesn’ t  -- because he’s living at, you know , X 

amount a month doesn’ t mean he needs to continue living that w ay because 

obviously his incomes w ent dow n.  I see that.  I understand that.  

 MR. MODAFFERI:  And a three year old to support.  And a w ife to 

support on a minimum w age. 

 THE COURT:  He had that before though.  He had it  before and -- but 

w hen he said he had no source of income he that before.  So I understand.  I 

understand.  I just -- I’m just making my record. 

 MR. MODAFFERI:  So, for purposes of -- I know  the Supreme Court 

gave someone 20 days to respond to the w rit , right? 

 THE COURT:  Right.  See I -- the w ay it  reads it  seems like it ’s directed 

to me, but then it  says the real part ies in interest on behalf of respondents -- 

 MR. SWEETIN:  Yeah.   
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 THE COURT:  -- shall have 20 days. 

 MR. SWEETIN:  And the w ay that w e’ve interpreted that is the District 

Attorney’s off ice.  

 THE COURT:  Okay. 

 MR. SWEETIN:  And w e are preparing a response. 

 THE COURT:  Okay. 

 MR. SWEETIN:  And I w ould just ask that w e receive a transcript and 

that the Court order an expedited copy of the transcript to be produced so 

that w e can obtain that and include that in our response. 

 THE COURT:  Okay.  You need an order. 

 MR. SWEETIN:  I’ ll present to you this afternoon. 

 THE COURT:  Okay.  I just -- 

 MR. MODAFFERI:  And I appreciate the Court ’s putt ing this on the 

record, Judge.  The other -- 

 THE COURT:  Well I’ve never seen one of these.  And so I contacted 

my brethren and they said there w as different answ ers but all of them said 

put it  back on the record and make your record.  If  -- because w e w ere kind 

of, w hen I say w e, it  w as just a few  of us that w e talked.  We w eren’ t  really 

sure how  to address it  either.   

  So I said I’m going to put it  on the record and put it  on and just 

have Mr. Modafferi and the State here and I’ ll represent what I’m saying and 

so -- ‘cause I w as fully expecting -- I was fully intending to just go ahead and 

respond to it , but then w hen I’m reading it  -- it  says the real party in interest 

on behalf of respondent .  So I’m doing it  to give the State an opportunity to  

address w hat their order is. 
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 MR. MODAFFERI:  And I just w anted to just supplement what you’ve 

said, Judge, by the fact that dow n below  in Justice Court w e did f ile a 

Widdis motion that w as granted by Justice Cruz.  And because of the w ork 

that w as put in by the investigator, w e w ere able to get the attendance logs 

w hich w ere an important part of our presentat ion at prelim and the 

photographs.   

  Now  the attendance logs have been supplemented to our w rit  on 

the probable cause argument, but the photographs w ere not.  They w ere 

transmitted from the preliminary Justice Court.  And now  I understand the 

part of your f ile here at District Court.  If  I w ould submit an order to get a 

copy of the photographs up to the Supreme Court on the probable cause 

issue, w ould that be permissible? 

 THE COURT:  Yeah.  If  you need for -- I can get -- 

 MR. MODAFFERI:  Thank you.  I’ ll get that to you.  Because I’ve 

already got the attendance logs. 

 THE COURT:  It ’s -- yeah, you’ve already f iled it  up there though.  

You’ve already f iled your w rit . 

 MR. MODAFFERI:  I did f ile the w rit  but I’d like to supplement it  w ith 

the photographs that w ere included at the preliminary hearing. And I know  

that -- 

 THE COURT:  Yeah.  They’ ll have the record.  Right?  They get the 

record? 

 THE COURT CLERK:  Right.  They don’ t -- I don’ t  believe that they’ ll 

get a copy of the photographs unless the Supreme Court requests a copy of  

them. 
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 THE COURT:  Right. 

 THE COURT CLERK:  And I believe that if  he w ants a copy of the 

photographs he can speak to the evidence vault  techs and request it  from 

them. 

 THE COURT:  Well because of the nature of the photographs is w hat 

the issue is.  Also, Mr. Modafferi, w hat’s interest ing w hen you read the 

Widdis case completely -- 

 MR. MODAFFERI:  Yes, Judge. 

 THE COURT:  The facts are pretty much on point.  In Widdis, the 

individual pleads guilty -- he has the private counsel, pleads guilty, but never 

hired any experts or w hatever through that stage, pleads guilty, then prior to 

sentencing he gets out of custody, gets a full-t ime job, w hich he didn’ t  have 

before, and then they w ant to do a psychological evaluation, and they ask 

for fees for that.  And there w as a claim of indigency and the court rejected 

it .  And then the Supreme Court issued the opinion.   

  So w e have to show  there’s indigency and you have to show  a 

need for it .  And there w as never anything -- any follow -up, so I don’ t  ever 

know  w hatever happened to Mr. Lew is, w ho Widdis w as the attorney. 

 MR. MODAFFERI:  Was the attorney.  Yes. 

 THE COURT:  Mr. Lew is w as the actual -- I don’ t  know  w hatever 

happened to it .  But that’s the standard.   

  So, but under those kind of facts, the Supreme Court seemed to 

agree w ith the w ay I made my determination here.  So -- but I don’ t  know .  I 

mean they may say that there st ill is an indigency, but w e know  that 

f inancial situat ions can change.  And that’s w hat I w as looking at.   
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  So -- ‘cause I’ve had it  the other w ay.  I’ve had individuals out of 

custody, do something w here they go back in, lose their jobs, and all of a 

sudden they become indigent.  And then the Public Defenders then pick-up 

w hen they started w ith a w ell -- pretty -- you guys aren’ t  cheap.  So, you 

know , okay?  All right, that ’s my order. 

 MR. SWEETIN:  Thank you. 

 MR. MODAFFERI:  All right, Judge, thank you. 

 [PROCEEDINGS CONCLUDED AT 9:09 A.M.] 

                                              *  *  *  *  *  

ATTEST:  I hereby cert ify that I have truly and correct ly transcribed the 
audio/visual proceedings in the above-entit led case to the best of my ability.   
 
         

________________________ 
        Christ ine Erickson, 
        Court Recorder 
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