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Case No.15-10DC-0876 

Dept. No. I 

The undersigned hereby affirms that 

this document does not contain the 

social security number of any....2%so; 

6 

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

SHAUGHNAN L. HUGHES, an 
individual, 

Plaintiff, 

VS. 

ELIZABETH C. HOWARD, an 
individual; and DOES I through 
XX, inclusive. 

Defendants. 

NOTICE OF ENTRY OF ORDER REGARDING 
AMOUNT OF SANCTIONS  

NOTICE IS HEREBY GIVEN that on the 24 th  day of April, 2017, the Court duly 

entered an Order Regarding Amount of Sanctions in the above-entitled matter. A copy of said Order 

is attached hereto as Exhibit "I". 

DATED this 25 th  day of April, 2017. 

ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City, NV 89703-4168 

By: 
JUSTIN M. TOWNSEND, ESQ. 
Nevada State Bar No. 12293 

27 
Attorneys for Plaintiff, 
SHAUGHNAN L. HUGHES 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP Rule 5(b), 1 hereby certify that I am an employee of ALLISON, 

MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused the foregoing document to be 

served on all parties to this action by: 

X 	Placing a true copy thereof in a sealed postage prepaid envelope in the United States 
Mail in Carson City, Nevada [NRCP 5(b)(2)(B)] 

Hand-delivery - via Reno/Carson Messenger Service [NRCP 5(b)(2)(A)] 

Electronic Transmission 

Federal Express, UPS, or other overnight delivery 

E-filing pursuant to Section IV of District of Nevada Electronic Filing Procedures 
[NRCP 5(b)(2)(D)] 

fully addressed as follows: 

CHARLES R. KOZAK, ESQ. 
KOZAK LUSIANI LAW, LLC 
3100 Mill Street, Suite 115 
Reno, NV 89502 

DATED this 25th  day of April, 2017. 
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IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

8 

9 

10 
SHAUGHNAN L. HUGHES, 
an individual, 11 

Plaintiff, 12 
ORDER REGARDING AMOUNT OF 

SANCTIONS  VS. 

13 

14 
ELIZABETH C. HOWARD, an individual, et 
al., 

Defendants. 
This Matter came before the Court on Plaintiff SHAUGHNAN HUGHES (hereinafter 

16 
"Mr. Hughes") Motion for Sanctions, filed August 26, 2016. Mr. Hughes is represented by Justin 

17 
Townsend, Esq. ELIZABETH HOWARD (hereinafter "Ms. Howard") opposed the Motion for 

18 
Sanctions on September 14, 2016. Ms. Howard is represented by Charles Kozak, Esq. On March 

19 
1, 2017, this Court entered an Order Granting in Part and Denying in Part Motion for Sanctions 

20 
(hereinafter "Order for Sanctions"). 

21 
The Order directed counsel for Mr. Hughes, Justin Townsend, Esq., to file an affidavit 

22 
establishing the cost of attorney's fees pertinent to the awards set forth in the Order for Sanctions. 

23 
The Court has reviewed the affidavit along with Ms. Howard's Opposition and makes the 

24 
following findings and conclusions. 

15 
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As a preliminary matter, the Court notes that, on March 27, 2017, Ms. Howard filed a 

Notice of Appeal regarding the "Order After February 6, 2017 Hearing." In general, a timely 

notice of appeal "divests the district court of jurisdiction to act." Mack-Manley v. Manley, 122 

Nev. 849, 855 (2006). However, "the district court retains jurisdiction to enter orders on matters 

that are collateral to and independent from the appealed order, i.e., matters that in no way affect 

the appeal's merits." Id. Here, the pending issue applies to the Order Granting in Part and Denying 

in Part Motion for Sanctions, entered March 1, 2017 (hereinafter "Order for Sanctions"). This 

Order is separate and distinct from the order appealed from. The Order for Sanctions in no way 

affects the appeal's merits. Therefore, this Court retains jurisdiction to address the issue of 

reasonable attorney's fees. 

"'In determining the amount of fees to award, the [district} court is not limited to one 

specific approach; its analysis may begin with any method rationally designed to calculate a 

reasonable amount, so long as the requested amount is reviewed in light of the' Brunzell factors." 

Logan v. Abe, 131 Nev., Adv. Rep, 31, 350 P.3d 1139, 1143 (2015) (quoting Haley v. Eighth Jud. 

Dist. Ct., 128 Nev., Adv. Op. 16, 237 P.3d 855, 860 (2012); citing Brunzell v. Golden Gate 

National Bank, 85 Nev. 345, 349 (1969)). In factors set forth in Brunzell include: "(1) the qualities 

of the advocate," "(2) the character of the work to be done," "(3) the work actually performed by 

the lawyer," and "(4) the result." Brunzell, 85 Nev. at 349. 

The Court has considered the factors and finds that Mr. Townsend's ability, training and 

education facilitated his ability to achieve a favorable result for his client. As this Court has 

• previously noted, Mr. Townsend carried the unanticipated burden of having to compensate for 

Mr. Kozak's lack of preparation and diligence on several occasions. Throughout the life of the 

case, Mr_ Townsend was diligent in preserving his client's interests. 

2 



THOMAS L. STOCKARD 
DIS'1RICT JUDGE 

The Court finds that Mr. Townsend's affidavit represents reasonable attorney's fees for 

the work attested to. However, the Court notes that a few of the itemized categories are outside 

the scope of the Order for Sanctions) Upon review of the affidavit and the opposition, the court 

finds that the reasonable value of attorney's fees pertinent to the awards set forth in the Order for 
Sanctions is $16,500. 

GOOD CAUSE APPEARING, IT IS HEREBY ORDERED 

Mr. Townsend is awarded attorney's fees in the sum of $16,500, which shall be paid by 

Mr. Kozak. 

IT IS SO ORDERED. 

Dated this 	day of April 2017. 
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24 	The Court specifically notes, for example, the fees attested to in paragraph 5 of the Affidavit, which pertain to work performed prior to Mr. Kozak's misconduct. 
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15 Subscribed and sworn to this 

16 AI day of 	 , 2017. 

It 
Notary-Public/Clerk 
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1 	 CERTIFICATE OF MAILINQ  , 
2 
	

The undersigned, an employee of the Tenth Judicial District Court, hereby 
3 

certifies that I served the foregoing ORDER REGARDING AMOUNT OF SANCTIONS on 
4 

the parties by depositing a copy thereof in the U.S. Mail at Fallon, Nevada, postage prepaid, as 5 

6 follows: 

Justin M. Townsend, Esq. 
Allison MacKenzie, Ltd. 
402 North Division Street 
Carson City, NV 89703-4168 

Charles R. Kozak, Esq. 
Kozak Lusiani Law, LLC 
3100 Mill Street, Suite 115 
Reno, NV 89502 

DATED this 41  day of 	 

9„u  
Sue Sevon, Court Administrator 
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IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

6 

7 

SHAUGHNAN L. HUGHES, 
an individual, 

Plaintiff, 
vs. 

ELIZABETH C. HOWARD, an individual, et 
al., 

Defendants.  

ORDER DENYING MOTION 

FOR RECONSIDERATION  

/ 
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This matter is before the Court on ELIZABETH HOWARD' s (hereinafter "Ms. Howard") 

17 Amended Motion for Reconsideration of Order in Part Granting Sanctions, filed March 20, 2017. 

18 SHAUGHNAN HUGHES (hereinafter "Mr. Hughes") opposed the Motion on April 10, 2017. 

19 
	

As a preliminary matter, the Court notes that, on March 27, 2017, Ms. Howard filed a 

20 Notice of Appeal regarding the "Order After February 6, 2017 Hearing." In general, a timely 

21 notice of appeal "divests the district court of jurisdiction to act." Mack-Manley v. Manley, 122 

22 Nev. 849, 855 (2006). However, "the district court retains jurisdiction to enter orders on matters 

23 that are collateral to and independent from the appealed order, i.e., matters that in no way affect 

24 the appeal's merits." Id. Here, the Order Granting in Part and Denying in Part Motion for 

1 



Sanctions, entered March 1, 2017 (hereinafter "Order for Sanctions"), is separate and distinct 

2 from the order appealed from. The Order for Sanctions in no way affects the appeal's merits. 

3 Therefore, this Court retains jurisdiction to consider Ms. Howard's motion for reconsideration. 

4 	Reconsideration of motions is governed by various rules and doctrines. Distilled to their 

essence, those rules and doctrines permit a court to exercise its discretion and reconsider motions, 

6 subject to limitations of time and substance. There is no right to have a matter reconsidered. 

7 However, a court has the inherent authority to reconsider its prior orders. Trail v. Faretto, 91 Nev. 

8 401 (1975) ("a court may, for sufficient cause shown, amend, correct, resettle, modify or vacate, 

9 as the case may be, an order previously made and entered on the motion in the progress of the 

10 cause or proceeding"). 

11 	The Nevada Supreme Court has held that a motion for rehearing should be granted "[o]nly 

12 in rare instances in which new issues of fact or law are raised supporting a ruling contrary to the 

13 ruling already reached." Moore v. Las Vegas, 92 Nev. 402,405 (1976). Furthermore, "[a] district 

14 court may reconsider a previously decided issue if substantially different evidence is subsequently 

1 5 introduced or the decision is clearly erroneous." Masonry & Tile Contrs. v. Jolley, Urga & Wirth 

16 Ass 'n, 113 Nev. 737, 741 (1997). In other words, this avenue of relief is remedial in nature and 

17 enables the court to correct an error in a previous ruling. 

18 	The Court has reviewed Ms. Howard's motion, the Order for Sanctions, and the applicable 

19 law. The Court does not find sufficient cause to amend, modify or otherwise alter the March 1, 

20 2017 Order for Sanctions. 
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GOOD CAUSE APPEARING, IT IS HEREBY ORDERED 

1. Ms. Howard's Amended Motion for Reconsideration of Order in Part Granting Sanctions 

is DENIED. 

IT IS SO ORDERED. 

Dated this 	6 11" day of April 2017. 

THOMAS L. STOCKARD 
DISTRICT JUDGE 
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2017. 

CERTIFICATE OF MAILING 

The undersigned, an employee of the Tenth Judicial District Court, hereby 

certifies that I served the foregoing ORDER DENYING MOTION FOR 

RECONSIDERATION on the parties by depositing a copy thereof in the U.S. Mail at Fallon, 

Nevada, postage prepaid, as follows: 

Justin M. Townsend, Esq. 
Allison MacKenzie, Ltd. 
402 North Division Street 
Carson City, NV 89703-4168 

Charles R. Kozak, Esq. 
Kozak Lusiani Law, LLC 
3100 Mill Street, Suite 115 
Reno, NV 89502 

DATED thise;,?  day of 

Subscribed and sworn to this 

4 
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IN 'FIE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

SI IAUGHNAN L. HUGHES. an  
individual, 

Plaintiff. 

"S. 

ELIZABETH C. HOWARD. an  
individuaL and DOES I through 
XX, inclusive. 

Defendants. 

NOTICE OF ENTRY OF ORDER GRANTING IN PART 
AND DENYING IN PART MOTION FOR SANCTIONS  

NOTICE IS HEREBY GIVEN that on the P I  day of March, 2017. the Court duly 

entered an Order Granting in Part and Denying in Part Motion lin.  Sanctions in the above -entided 

matter. A copy of said Order is attached hereto as Exhibit "I". 

DATED this 2" d  day of March. 2017, 

ALLISON MacKENZIE„ LTD. 
402 North Division Street 
Carson City, NV 89703-4168 
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Attorneys for Plaintiff. 
SHAUGHNAN I.. IIUGHES 

28 

1 



CERTIFICATE OF SERVICE  

Pursuant to NRCP Rule 5(b), I hereby certify that I am an employee of ALLISON, 

MacKENZIE, LTD., Attorneys at Law, and that on this date. I caused the foregoing document to be 

served on all parties to this action by: 

Placing a true copy thereof in a sealed postage prepaid envelope in the United States 
Mail in Carson City, Nevada INRCP 5(b)(2)(B)] 

Hand-delivery - via Reno/Carson Messenger Service [NRCP 5(b)(2)(A11 

Electronic Transmission 

Federal Express, UPS. or other overnight delivery 

E-filing pursuant to Section IV of District of Nevada Electronic Filing Procedures 
INRCP 5(b)(2)(D)I 

fully addressed as follows: 

CHARLES R. KOZAK, ESQ. 
KOZAK LUSIANI LAW. LLC 
3100 Mill Street. Suite 115 
Reno, NV 89502 

DATED this 2 1' 1  day of March, 2017. 
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EXHIBIT "1" 



1 FILED 

7011 	- I Ali 4p: 52 

Case No. 15-10DC-0876 

2 Dept. I 

5 

E.` 

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

6 

7 

8 

9 

1011SHAUGHNAN L. HUGHES, 

Plaintiff, 
	 ORDER GRANTING IN PART AND 

DENYING IN PART MOTION FOR 
12 
	

VS. 	

SANCTIONS 
13 ELIZABETH C. HOWARD, an individual.; 

and DOES I through MC, inclusive, 
14 

Defendants. 
15 

20 

21 

22 

23 

18 

24 

19 

6 

7 

This Matter is before the Court on Plaintiff SHAUGHNAN HUGHES' (hereinafter "M 

Hughes") Motion for Sanctions, filed August 26, 2016, and Motion for Order to Show Cause, 

filed November 4, 2016. Mr. Hughes is represented by Justin Townsend, Esq. ELIZABETH 

HOWARD (hereinafter "Ms. Howard") opposed the Motion for Sanctions on September 14, 

2016, and opposed the Motion for Order to Show Cause on November 22, 2016, Ms. Howard is 

represented by Charles Kozak, Esq. 

The factual background in this case is summarized in the Order After February 6, 2017 

Hearing. In short, the Complaint in this matter seeks an accounting of the parties' respective 

interests in a piece of real property, which they hold as joint tenants. 



Mr. Hughes' Motion for Sanctions alleges that Ms. Howard and her attorney, Mr. 

2 Kozak, are subject to sanction because they repeatedly violated the Nevada Rules of Civil 

3 Procedure, District Court Rules and Tenth Judicial District Court Rules. Mr, Hughes notes 

4 especially the following violations: (1) Ms. Howard failed to timely file a responsive pleading to 

5 Mr, Hughes' Complaint' (2) Ms. Howard failed to timely oppose Mr. Hughes' Motion to 

6 Dismiss Ms. Howard's Counterclaim; (3) Mr. Kozak did not participate in the early case 

7 conference in the manner contemplated in NRCP 16.1(b)(1); 2  (4) Mr. Kozak failed to timely 

8 respond to discovery requests; 3  (5) Mr. Kozak failed to timely file his Case Conference Report' 

9 (6) Mr. Kozak insisted he had actually filed his Case Conference Report at the pre-trial hearing 

10 on May 17, 2016; 5  (7) Mr. Kozak's conduct with respect to the Motion to Set Aside Dismissal 

11 of Counterclaim was sanctionable under NRCP 11; (8) Mr. Kozak did not participate in the May 

12 17, 2016 Pre-Trial conference in good faith; (9) Ms. Howard's Motion for Summary Judgment 

13 was not supported by existing law and was brought only for purposes of delay; and (10) Ms. 

14 Howard's delay in filing the Motion to Set Aside Dismissal of Counterclaim was filed belatedly 

15 and for the purpose of delay. Due to the above allegations, Mr. Hughes argues that he incurred 

16 unnecessary attorney's fees, and he requests an award of such attorney's fees. 

17 

pursuant to an Order Granting Publication of Summons, the Complaint in this case was published in the Lahont 9 Valley News with a last date of publication on October 21, 2015. Thus, the Answer was due on November 10 2015. The Answer was not filed until November 24,2015. 
2  Specifically, Mr. Townsend alleges that Mr. Kozak stated he had not read the applicable law prior to tit 2011 conference. 
3  Initial disclosures were due by March 1, 2016, After Mr. Kozak failed to timely comply with this requirement, th Court directed Mr. Kozak to send the initial disclosures to Mr. Townsend's office by no later than May 19, 2016 they were delivered May 20, 2016. 
4  The parties participated in an early case conference on February 16, 2016. Pursuant to NR.CP 16.1(c), the Early 22 H Case Conference Reports were due by no later than March 17, 2016. Mr. Kozak did not file his Early Cas Conference Report until January 4 2  2017. 

23 	At the May 17, 2016 hearing, Mr. Kozak specifically stated that he could provide proof of a file-stamped copy o his early case conference report even though the Court did not have an original in the file. Mr. Kozak's offic submitted a faxed version of a (non-file-stamped) case conference report, which was lodged in the file i anticipation of him sending the original in accordance with 10JDCR 18. The Court did not receive the original unti January 4, 2017, and the Court notes that the faxed document from May 17, 2016 is not identical to the subsequent) submitted "original." 

18 
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As a preliminary matter, Ms. Howard argues that Mr. Hughes' Motion for Sanctions 

should be denied because he did not abide by the 21-day safe-harbor rule under NRCP 

11(c)(1)(A). Specifically, NRCP 11(c)(1)(A) provides: 

A motion for sanctions under this rule shall be made separately from other motions or requests and shall describe the specific conduct alleged to violate subdivision (b). It shall be served as provided in Rule 5, but shall not be filed with or presented to the court unless, within 21 days alter service of the motion (or such other period as the court may prescribe), the challenged paper, claim, defense, contention, allegation, or denial Ls not withdrawn or appropriately corrected. If warranted, the court may award to the party prevailing on the motion the reasonable expenses and attorney's fees incurred in presenting or opposing the motion. Absent exceptional circumstances, a law firm shall be held jointly responsible for violations committed by its partners, associates, and employees. 

(emphasis added). Here, Ms. Howard argues that she was not served with the Motion before it 

10 was filed by Mr. Hughes. Mr. Hughes argues that he has complied with the requirements of 

11 NRCP 11(c)(1)(A) because his Motion was not "presented to the court" until more than 21 days 

12 after service. 

13 	The Court finds that Mr. Hughes substantially complied with the 21-day requirement 

4 under NRCP 11 and that even if he did not, Ms. Howard was not prejudiced by any failure to 

strictly comply with the technical requirements of NRCP 11(c)(1)(A). First, the Court notes 

that much of the complained-of conduct in the Motion for Sanctions refers to Mr. Kozak's lack 

of candor regarding his receipt and delivery of documents. 6  Because of Mr. Kozak's conduct, 

18 Mr. Hughes was left with limited options of ensuring that there was a clear record of him 

9 sending the Motion for Sanctions to Mr. Kozak, 

0 	Second, although Mr. Kozak states that be had no prior notice of the Motion, the record 

21 is clear that Mr. Kozak had prior notice of many of Mr. Hughes' claims of sanctionable conduct. 

2211 	  

2 

3 

8 

9 

1 

1 

6  As noted previously, Mr. Kozak claimed that he filed an Opposition to Mr. Hughes' Motion to Disrnisi 23 Counterclaim in a timely fashion (for which there is no record), Mr. Kozak stated that he could produce a file. stamped copy of the Opposition (which he has not), Mr. Kozak stated that Mr. Townsend told him he had receivec the Opposition (Mr. Townsend disputes this), Mr. Kozak stated that he had submitted his case conference report (fa which there is no record). In the Order Denying Defendant's Motion For Summary Judgment And Denyirq Defendant's Motion To Set Aside Dismissal Of Counterclaim, the Court specifically noted its concern regarding Mr Kozak's lack of candor regarding the opposition to the motion to dismiss counterclaims. 
3 

24 



tiraled4,  

1 In fact, the issues related to Ms. Howard's counterclaims, discovery, and the early case 

2 conference report were raised at the May 17, 2016 hearing. Nevertheless, Mr. Kozak failed to 

3 cure the defects in the months between the hearing and the date on which the Motion was filed. 7  
4 

	

	Finally, even after Mr. Hughes filed the Motion for Sanctions, Mr. Kozak did not take 

steps to cure his sanctionable conduct within 21 days. It is almost inexplicable that even after 
6 the Motion for Sanctions was filed on August 26, 2016, Mr. Kozak did not remedy his failure to 
7 file a case conference report. In light of Mr. Kozak's failure to correct the simple task of filing 

8 his case conference report after the Motion was filed, it is evident that Mr. Kozak's conduct 

9 would not have been any different even if Mr. Hughes would have waited to file the Motion 21 

10 days after serving it. Thus, the Court will consider the merits of Mr. Hughes' Motion for 

11 Sanctions. 

2 MT, Howard's Motion for Summarv Judgment 

13 	Mr. Hughes argues that Ms. Howard should be sanctioned because her Motion for 
14 Summary Judgment was without merit and was filed for the purpose of delay. The Court has 

15 previously entered an Order ruling on the merits of the Motion on September 9, 2016, Although 
16 Ms. Howard did not prevail on her Motion, her arguments were based upon applicable law and 

7 the Court does not find that it was presented for an improper purpose. Thus, to the extent that 

8 Mr. Hughes' Motion for Sanctions pertains to the Motion for Summary Judgment, it is Denied. 

19 Ms. Howard's Counterclaims 

20 	Regarding Ms. Howard's Counterclaims, the Court the Court finds as follows: to the 
21 extent that Mr. Hughes' Motion for Sanctions pertains to Ms. Howard's original Answer and 
22 Counterclaim, it is Denied; to the extent that Mr. Hughes' Motion for Sanctions pertains to Mr. 

23 Kozak's conduct following the Dismissal of Counterclaims, it is Granted. 

24 
7  Again, the Court specifically notes that Mr. Townsend raised the issue of Mr. Kozak's failure to file an early cas conference report in May. Mr. Kozak did not "cure" this defect until more than 6 months later, on January 4, 2017. 

4 



With respect to the original Counterclaims, Ms. Howard argued that she had various 
2 claims for relief against Mr. Hughes. Pursuant to NRCP 13(b) "[a) pleading may state as a 

3 counterclaim any claim against an opposing party not arising out of the transaction or 

4 occurrence that is the subject matter of the opposing party's claim." Although the 

5 Counterclaims were dismissed in an Order entered on January 7, 2016, Ms. Howard's initial 

6 pleading does not rise to the level of sanctionable conduct. 

7 	Regarding Mr. Kozak's subsequent conduct, the Court previously noted its concern 
8 regarding Mr. Kozak's lack of candor. s  Mr. Kozak informed the Court that he had timely filed 
9 an Opposition to the Motion to Dismiss and that he could produce a file stamped copy thereof. 

10 To date, Mr. Kozak has not produced such a copy. Mr. Kozak also informed the Court that Mr. 

11 Townsend told Mr. Kozak that he had received a copy of the opposition. At the May 17, 2016 

12 hearing, Mr. Townsend informed the Court that he had not received a copy of the opposition. 
13 The Court finds Mr. Kozak's representation that Mr. Townsend told him he had previously 

14 received a copy of the opposition to lack the candor due under the rules of professional 

15 conduct" Additionally, the Court finds that Mr. Kozak's incredible delay in addressing the 
16 dismissed counterclaims caused unnecessary delay and needlessly increased the cost of 

17 litigation. 10  Thus, the to the extent that Mr. Hughes' Motion for Sanctions pertains to Mr. 
18 

19 fl 	  
g See Order Denying Defendant's Motion For Summary Judgment And Denying Defendant's Motion To Set Mid 20 I Dismissal Of Counterclaim at p. 4, entered September 7, 2016. 

See NRPC 3.3. 
21 1° Specifically, the Opposition was due on December 29, 2015. Noting the absence of an opposition, the Co /tiered an Order Dismissing Counterclaims on January 7, 2016. On May 17, 2016, Ms. Howard filed a Notice o Motion to set aside dismissal of counterclaim on the morning of the pre-trial hearing. Due to Mr. Kozak's assertio 22 11 that he had attempted to timely file an Opposition, the Court directed Mr. Kozak to supplement his Motion wit nformation supporting his assertion. On June 20, 2016, Mr. Kozak filed "Elizabeth Howard's Opposition to Motion 231 I to Dismiss; Motion to Strike." After speaking with Mr, Townsend, Mr. Kozak withdrew this document and filed a Supplement to Elizabeth Howard's Motion to Set Aside Dismissal of Counterclaim filed May 17, 2016" on July 8 
24 

2016. Mr. Townsend then filed an Opposition to the Motion to Set Aside on July 28, 2016, In sum, the issue of Ms. Howard's Counterclaims came before the Court for a decision in January 2016. Because Mr. Kozak failed to oppose the original Motion to Dismiss the Counterclaim in a timely fashion, and because of his subsequent lack of candor, Mr. Hughes incurred substantial additional attorney's fees. 
5 



Kozak's delay in addressing the dismissed counterclaim, it is Granted. Mr. Kozak shall 

2 personally pay attorney fees incurred as a result of the delayed opposition. 

3 EaiA_Cat_Colfergicsct. Pre -Trial Conference 

4 	Regarding Mr. Hughes' allegation that Mr. Kozak did not adequately participate in the 

early case conference or pre-trial conference, the Court does not find that Mr. Kozak's conduct 

6 rises to the level of sanctionable conduct (except as specifically noted above). Thus, to the 

7 extent that Mr. Hughes' Motion pertains to these defects, it is Denied. 

8 Case Conference Report 

Mr. Hughes alleges that Ms, Howard failed to provide discovery in accordance with 

0 NRCP 16.1(a)(1) or file his Early Case Conference Report. The attorneys participated in an 

1 early case conference on February 16, 2016. Thus, Ms. Howard's Coe Conference Report was 

12 due on March 17, 2016. At the May 17, 2016 hearing, the Court noted the absence of the Case 

13 Conference Report. At the time Mr. Hughes filed the Motion for Sanctions on August 26, 2016, 

14 Ms. Howard's early case conference report was still outstanding. This fact is especially 

15 troubling because Trial was set to begin in this matter on October 3, 2016. Although the trial 

16 was ultimately continued, Defendant's failure to file a case conference report caused delays in 

17 discovery and caused Mr. Hughes to incur additional attorney's fees by preparing and filing the 

8 Motion for Sanctions to address this issue. Thus, to the extent Mr. Hughes' Motion for 

19 Sanctions pertains to Mr. Kozak's failure to file an early case conference report, it is granted. 

20 Mr. Kozak shall personally pay attorney's fees incurred by Mr. Hughes between March 17, 

21 2016 and August 26,2016 due to Mr. Koza.k's failure to file the case conference report. 

22 	 Motion for Order to Show Cause  

23 	In his Motion for Order to Show Cause, Mr, Hughes seeks an Order directing Ms. 

24 Howard to appear and show cause as to why she should not be held in contempt of Court for her 

1 

6 



failure to comply with the Court's September 27, 2016 Order Continuing Trial, Specifically 

2 Mr. Hughes alleges that Ms. Howard's attorney, Mr. Kozak was not cooperative in allowing an 

3 appraiser to access their property because he provided inaccurate contact information for Ms. 

4 Howard and failed to correct the inaccurate information in a timely fashion. 

5 	Pursuant to NRS 22.010(3), an act of contempt includes "disobedience or resistance to 

6 any lavvfirl writ, order, rule Or process issued by the court or judge at chambers." "An order on 

7 which a judgment of contempt is based must be clear and unambiguous, and must spell out the 

8 details of compliance in clear, specific and unambiguous terms so that the person will readily 

9 know exactly what duties or obligations are imposed on him." Cunningham v. Eighth Judicial 

10 Dist. Court, 102 Nev. 551, 559-560 (1986). 

11 	Here, the Court's September 27, 2016 Order states "Ms. Howard shall cooperate with 

12 Mr. Hughes to allow an appraiser to inspect the property by no later than October 27, 2016." 

13 Although Mr. Kozak's conduct is not ideal, the Court does not find that the September 27 Order 

14 was sufficiently specific to hold MT. Kozak or Ms. Howard in contempt for their alleged 

15 conduct. Thus, Mr. Hughes Motion for Order to Show Cause is Denied. 

16 	The Court reviews Mr. Kozak's conduct throughout the history of this case in the greater 

17 context of the administration of our adversarial legal system. While the Court generally 

18 anticipates legal positions that are disparate from one another, it expects litigants to adhere to 

19 the guidelines that shape our legal system. Our legal system is governed by such authorities as 

20 the Rules of Civil Procedure, Rules of Professional Conduct, and local court rules to ensure that 

21 our adversarial proceedings remain civil. When one party (or counsel for one party) disregards 

22 the guidelines, they place an unfair burden on the other party. Here, it is clear that Mr. Kozak 

23 not only disregarded the rules, but also minimized the significance of his non-compliance on 

24 

1 

7 



1 

multiple occasions." This attitude frustrates the legal process and has, in this case, caused Mr. 

2 Hughes to incur substantial fees for the work his attorney performed to compensate for Mr. 

3 Kozak's lack of diligence. 

4 GOOD CAUSE APPEARING, IT IS HEREBY ORDERED 

1. Mr. Hughes Motion for Order to Show Cause is DENTED. 

6fl 2. To the extent that Mr. Hughes' Motion for Sanctions pertains to Ms. Howard's Motion 

for Summary Judgment or her originally pled counterclaims, it is DENIED. 

3. To the extent that Mr. Hughes' Motion for Sanctions pertains to Mr. Kozak's belated 

filing of a Motion to Set Aside Dismissal of Counterclaim and his supplemental filings, 

Oil 	Mr. Hughes' Motion is Granted. 

a. Mr. Kozak shall personally pay Mr. Hughes for the attorney fees incurred in 

12 	 response to Mr. Kozak's delayed Motion and subsequent filings. 

13 	4. To the extent that Mr. Hughes' Motion for Sanctions pertains to Mr. Kozak's failure to 

14 	timely file an Early Case Conference Report, it is Granted. 

15 	a. Mr. Kozak shall personally pay Mr. Hughes for the attorney fees incurred as a 

16 	 result of Mr. Kozak's failure to file the Report until January 4, 2017. 

7 II/ 

8 /II 

9 /1/ 

20 1/1 

21 11/ 

22 /1/ 

23 

24 In addition to the previously noted conduct, the Court notes that, in his opposition to the motion for sanctions, Mr Kozak argued that his Answer was only served 9 minutes late. He served the Answer upon Mr. Tovmsend at S minutes past midnight on the day it was due (it was not received or filed by the court until several days later). 
8 



5. By no later than March 17, 2017, Mr. Townsend shall submit an affidavit establishing 

the cost of attorney fees pertinent to the awards set forth above. 

a. Mr. Kozak may file a response to the requested amount by no later than April 3, 

2017. 

b. Thereafter, the Court will enter an Order establishing the amount of attorney fees 

owing. 

IT IS SO ORDERED. 

Dated this  15t  	day of March 2017. 

L. STOCKARD 
DISTRICT JUDGE 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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CERTIFICATE OF-MAILING  
2 
	

The undersigned, an employee of the Tenth Judicial District Court, hereby 
3 

certifies that I served the foregoing ORDER GRANTING IN PART AND DENYING IN 
4' 

PART MOTION FOR SANCTIONS on the parties by depositing a copy thereof in the U.S. 

6 
Mail at Fallon, Nevada, postage prepaid, as follows: 

Justin Townsend, Esq. 
Allison MacKenzie, Ltd. 
402'North Division Street 
Carson City, NV 89703-4168 

Charles R. Kozak, Esq. 
Kozak Lusiani Law, LLC 
3100 Mill Street, Suite 115 
Reno, NV 89502 

6't 
DATED this  1  day of  Hai& 	, 2017. 

9 

10 

11 

12 

13 

14 

15 Sue Sevon, Court Administrator 
Subscribed and sworn to this 

[51'   day of  Mardi 	,2017. 

4914-4MNotary Public/Clerk 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 ' 

28 
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1FUTY 

Case No. 15-10DC-0876 

Dept. I 

I 

2 

3 

4 

5 

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

6 

7 

8 

9 

SHAUGHNAN L. HUGHES, 

Plaintiff, 

VS. 

ELIZABETH C. HOWARD, an individual; 
and DOES I through XX, inclusive, 

Defendants.  

ORDER GRANTING IN PART AND 
DENYING IN PART MOTION FOR 

SANCTIONS  

10 

11 

12 

13 

14 

15 

16 	This Matter is before the Court on Plaintiff SHAUGHNAN HUGHES' (hereinafter "Mr. 

17 Hughes") Motion for Sanctions, filed August 26, 2016, and Motion for Order to Show Cause, 

18 filed November 4, 2016. Mr. Hughes is represented by Justin Townsend, Esq. ELIZABETH 

19 HOWARD (hereinafter "Ms. Howard") opposed the Motion for Sanctions on September 14, 

20 2016, and opposed the Motion for Order to Show Cause on November 22, 2016. Ms. Howard is 

21 represented by Charles Kozak, Esq. 

22 	The factual background in this case is summarized in the Order After February 6, 2017 

23 Hearing. In short, the Complaint in this matter seeks an accounting of the parties' respective 

24 interests in a piece of real property, which they hold as joint tenants. 

1 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Mr. Hughes' Motion for Sanctions alleges that Ms. Howard and her attorney, Mr. 

Kozak, are subject to sanction because they repeatedly violated the Nevada Rules of Civil 

Procedure, District Court Rules and Tenth Judicial District Court Rules. Mr. Hughes notes 

especially the following violations: (1) Ms. Howard failed to timely file a responsive pleading to 

Mr. Hughes' Complaint' (2) Ms. Howard failed to timely oppose Mr. Hughes' Motion to 

Dismiss Ms. Howard's Counterclaim; (3) Mr. Kozak did not participate in the early case 

conference in the manner contemplated in NRCP 16.1(b)(1); 2  (4) Mr. Kozak failed to timely 

respond to discovery requests; 3  (5) Mr. Kozak failed to timely file his Case Conference Report 4  

(6) Mr. Kozak insisted he had actually filed his Case Conference Report at the pre-trial hearing 

on May 17, 2016; 5  (7) Mr. Kozak's conduct with respect to the Motion to Set Aside Dismissal 

of Counterclaim was sanctionable under NRCP 11; (8) Mr. Kozak did not participate in the May 

17, 2016 Pre-Trial conference in good faith; (9) Ms. Howard's Motion for Summary Judgment 

was not supported by existing law and was brought only for purposes of delay; and (10) Ms. 

Howard's delay in filing the Motion to Set Aside Dismissal of Counterclaim was filed belatedly 

and for the purpose of delay. Due to the above allegations, Mr. Hughes argues that he incurred 

unnecessary attorney's fees, and he requests an award of such attorney's fees. 

17 

18 
Pursuant to an Order Granting Publication of Summons, the Complaint in this case was published in the Lahontan 

19 Valley News with a last date of publication on October 21, 2015. Thus, the Answer was due on November 10, 
2015. The Answer was not filed until November 24, 2015. 
2  Specifically, Mr. Townsend alleges that Mr. Kozak stated he had not read the applicable law prior to the 

20 conference. 
Initial disclosures were due by March 1, 2016. After Mr. Kozak failed to timely comply with this requirement, the 

21 Court directed Mr. Kozak to send the initial disclosures to Mr. Townsend's office by no later than May 19, 2016 ;  
they were delivered May 20, 2016. 

The parties participated in an early case conference on February 16, 2016. Pursuant to NRCP 16.1(c), the Early 
22  Case Conference Reports were due by no later than March 17, 2016. Mr. Kozak did not file his Early Case 

Conference Report until January 4, 2017. 
23 5  At the May 17, 2016 hearing, Mr. Kozak specifically stated that he could provide proof of a file-stamped copy 01 

his early case conference report even though the Court did not have an original in the file. Mr. Kozak's office 
submitted a faxed version of a (non-file-stamped) case conference report, which was lodged in the file ir 
anticipation of hirn sending the original in accordance with 10JDCR 18. The Court did not receive the original unti 
January 4, 2017, and the Court notes that the faxed document from May 17, 2016 is not identical to the subsequent 
submitted "original." 

24 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

As a preliminary matter, Ms. Howard argues that Mr. Hughes' Motion for Sanctions 

should be denied because he did not abide by the 21-day safe-harbor rule under NRCP 

11 (c)(1)(A). Specifically, NRCP 11(c)(1)(A) provides: 

A motion for sanctions under this rule shall be made separately from other 
motions or requests and shall describe the specific conduct alleged to 
violate subdivision (b). It shall be served as provided in Rule 5, but shall 
not be filed with or presented to the court unless, within 21 days after 
service of the motion (or such other period as the court may prescribe), 
the challenged paper, claim, defense, contention, allegation, or denial is 
not withdrawn or appropriately corrected. If warranted, the court may 
award to the party prevailing on the motion the reasonable expenses and 
attorney's fees incurred in presenting or opposing the motion. Absent 
exceptional circumstances, a law firm shall be held jointly responsible for 
violations committed by its partners, associates, and employees. 

(emphasis added). Here, Ms. Howard argues that she was not served with the Motion before it 

was filed by Mr. Hughes. Mr. Hughes argues that he has complied with the requirements of 

NRCP 11(c)(1)(A) because his Motion was not "presented to the court" until more than 21 days 

after service. 

The Court finds that Mr. Hughes substantially complied with the 21-day requirement 

under NRCP 11 and that even if he did not, Ms. Howard was not prejudiced by any failure to 

strictly comply with the technical requirements of NRCP 11(c)(1)(A). First, the Court notes 

that much of the complained-of conduct in the Motion for Sanctions refers to Mr. Kozak's lack 

of candor regarding his receipt and delivery of documents. 6  Because of Mr. Kozak's conduct, 

Mr. Hughes was left with limited options of ensuring that there was a clear record of him 

sending the Motion for Sanctions to Mr. Kozak. 

Second, although Mr. Kozak states that he had no prior notice of the Motion, the record 

is clear that Mr. Kozak had prior notice of many of Mr. Hughes' claims of sanctionable conduct. 

22 
6  As noted previously, Mr. Kozak claimed that he filed an Opposition to Mr. Hughes' Motion to DismisS 
Counterclaim in a timely fashion (for which there is no record), Mr. Kozak stated that he could produce a file- 
stamped copy of the Opposition (which he has not), Mr. Kozak stated that Mr. Townsend told him he had received 

24 the Opposition (Mr. Townsend disputes this), Mr. Kozak stated that he had submitted his case conference report (for 
which there is no record). In the Order Denying Defendant's Motion For Summary Judgment And Denying 
Defendant's Motion To Set Aside Dismissal Of Counterclaim, the Court specifically noted its concern regarding Mr. 
Kozak's lack of candor regarding the opposition to the motion to dismiss counterclaims. 

3 

23 



In fact, the issues related to Ms. Howard's counterclaims, discovery, and the early case 

conference report were raised at the May 17, 2016 hearing. Nevertheless, Mr. Kozak failed to 

cure the defects in the months between the hearing and the date on which the Motion was filed. 7  

Finally, even after Mr. Hughes filed the Motion for Sanctions, Mr. Kozak did not take 

steps to cure his sanctionable conduct within 21 days. It is almost inexplicable that even after 

the Motion for Sanctions was filed on August 26, 2016, Mr. Kozak did not remedy his failure to 

file a case conference report. In light of Mr. Kozak's failure to correct the simple task of filing 

his case conference report after the Motion was filed, it is evident that Mr. Kozak's conduct 

would not have been any different even if Mr. Hughes would have waited to file the Motion 21 

days after serving it. Thus, the Court will consider the merits of Mr. Hughes' Motion for 

Sanctions. 

Ms. Howard's Motion for Summary Judgment 

Mr. Hughes argues that Ms. Howard should be sanctioned because her Motion for 

Summary Judgment was without merit and was filed for the purpose of delay. The Court has 

previously entered an Order ruling on the merits of the Motion on September 9, 2016. Although 

Ms. Howard did not prevail on her Motion, her arguments were based upon applicable law and 

the Court does not find that it was presented for an improper purpose. Thus, to the extent that 

Mr. Hughes' Motion for Sanctions pertains to the Motion for Summary Judgment, it is Denied. 

Ms. Howard's Counterclaims  

Regarding Ms. Howard's Counterclaims, the Court the Court finds as follows: to the 

extent that Mr. Hughes' Motion for Sanctions pertains to Ms. Howard's original Answer and 

Counterclaim, it is Denied; to the extent that Mr. Hughes' Motion for Sanctions pertains to Mr. 

Kozak's conduct following the Dismissal of Counterclaims, it is Granted. 

Again, the Court specifically notes that Mr. Townsend raised the issue of Mr. Kozak's failure to file an early cas conference report in May. Mr. Kozak did not "cure" this defect until more than 6 months later, on January 4, 2017. 
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With respect to the original Counterclaims, Ms. Howard argued that she had various 

claims for relief against Mr. Hughes. Pursuant to NRCP 13(b) "[a] pleading may state as a 

counterclaim any claim against an opposing party not arising out of the transaction or 

occurrence that is the subject matter of the opposing party's claim." Although the 

Counterclaims were dismissed in an Order entered on January 7, 2016, Ms. Howard's initial 

pleading does not rise to the level of sanctionable conduct. 

Regarding Mr. Kozak's subsequent conduct, the Court previously noted its concern 

regarding Mr. Kozak's lack of candor. 8  Mr. Kozak informed the Court that he had timely filed 

an Opposition to the Motion to Dismiss and that he could produce a file stamped copy thereof. 

To date, Mr. Kozak has not produced such a copy. Mr. Kozak also informed the Court that Mr. 

Townsend told Mr. Kozak that he had received a copy of the opposition. At the May 17, 2016 

hearing, Mr. Townsend informed the Court that he had not received a copy of the opposition. 

The Court finds Mr. Kozak's representation that Mr. Townsend told him he had previously 

received a copy of the opposition to lack the candor due under the rules of professional 

15 conduct. 9  Additionally, the Court finds that Mr. Kozak's incredible delay in addressing the 

16 dismissed counterclaims caused unnecessary delay and needlessly increased the cost of 

17 litigation. 10  Thus, the to the extent that Mr, Hughes' Motion for Sanctions pertains to Mr. 

18 

19 
See Order Denying Defendant's Motion For Summary Judgment And Denying Defendant's Motion To Set Asid 20 Dismissal Of Counterclaim at p. 4, entered September 7, 2016. 
See NRPC 3.3. 

21 10 Specifically, the Opposition was due on December 29, 2015. Noting the absence of an opposition, the Co entered an Order Dismissing Counterclaims on January 7, 2016. On May 17, 2016, Ms. Howard filed a Notice o Motion to set aside dismissal of counterclaim on the morning of the pre-trial hearing. Due to Mr. Kozak's assertio 22  that he had attempted to timely file an Opposition, the Court directed Mr. Kozak to supplement his Motion wit information supporting his assertion. On June 20, 2016, Mr. Kozak filed "Elizabeth Howard's Opposition to Motio 23 to Dismiss; Motion to Strike." After speaking with Mr. Townsend, Mr. Kozak withdrew this document and filed a Supplement to Elizabeth Howard's Motion to Set Aside Dismissal of Counterclaim filed May 17, 2016" on July 8 24 2016. Mr. Townsend then filed an Opposition to the Motion to Set Aside on July 28, 2016. In sum, the issue of Ms Howard's Counterclaims came before the Court for a decision in January 2016. Because Mr. Kozak failed to oppose the original Motion to Dismiss the Counterclaim in a timely fashion, and because of his subsequent lack of candor, Mr. Hughes incurred substantial additional attorney's fees. 
5 



1 Kozak's delay in addressing the dismissed counterclaims, it is Granted. Mr. Kozak shall 

2 personally pay attorney fees incurred as a result of the delayed opposition. 

3 Early Case Conference & Pre-Trial Conference  

4 
	

Regarding Mr. Hughes' allegation that Mr. Kozak did not adequately participate in the 

5 early case conference or pre-trial conference, the Court does not find that Mr. Kozak's conduct 

6 rises to the level of sanctionable conduct (except as specifically noted above). Thus, to the 

7 extent that Mr. Hughes' Motion pertains to these defects, it is Denied. 

8 Case Conference Report 

9 
	

Mr. Hughes alleges that Ms. Howard failed to provide discovery in accordance with 

10 NRCP 16.1(a)(1) or file his Early Case Conference Report. The attorneys participated in an 

11 early case conference on February 16, 2016. Thus, Ms. Howard's Case Conference Report was 

12 due on March 17, 2016. At the May 17, 2016 hearing, the Court noted the absence of the Case 

13 Conference Report. At the time Mr. Hughes filed the Motion for Sanctions on August 26, 2016, 

14 Ms. Howard's early case conference report was still outstanding. This fact is especially 

15 troubling because Trial was set to begin in this matter on October 3, 2016. Although the trial 

16 was ultimately continued, Defendant's failure to file a case conference report caused delays in 

17 discovery and caused Mr. Hughes to incur additional attorney's fees by preparing and filing the 

18 Motion for Sanctions to address this issue. Thus, to the extent Mr. Hughes' Motion for 

19 Sanctions pertains to Mr. Kozak's failure to file an early case conference report, it is granted. 

20 Mr. Kozak shall personally pay attorney's fees incurred by Mr. Hughes between March 17, 

21 2016 and August 26, 2016 due to Mr. Kozak's failure to file the case conference report. 

22 
	

Motion for Order to Show Cause 

23 
	

In his Motion for Order to Show Cause, Mr. Hughes seeks an Order directing Ms. 

24 Howard to appear and show cause as to why she should not be held in contempt of Court for her 

6 
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24 

failure to comply with the Court's September 27, 2016 Order Continuing Trial. Specifically 

Mr. Hughes alleges that Ms. Howard's attorney, Mr. Kozak was not cooperative in allowing an 

appraiser to access their property because he provided inaccurate contact information for Ms. 

Howard and failed to correct the inaccurate information in a timely fashion. 

Pursuant to NRS 22.010(3), an act of contempt includes "disobedience or resistance to 

any lawful writ, order, rule or process issued by the court or judge at chambers." "An order on 

which a judgment of contempt is based must be clear and unambiguous, and must spell out the 

details of compliance in clear, specific and unambiguous terms so that the person will readily 

know exactly what duties or obligations are imposed on him." Cunningham v. Eighth Judicial 

Dist. Court, 102 Nev. 551, 559-560 (1986). 

Here, the Court's September 27, 2016 Order states "Ms. Howard shall cooperate with 

Mr. Hughes to allow an appraiser to inspect the property by no later than October 27, 2016." 
Although Mr. Kozak's conduct is not ideal, the Court does not find that the September 27 Order 

was sufficiently specific to hold Mr. Kozak or Ms. Howard in contempt for their alleged 

conduct. Thus, Mr. Hughes Motion for Order to Show Cause is Denied. 

The Court reviews Mr. Kozak's conduct throughout the history of this case in the greater 

context of the administration of our adversarial legal system. While the Court generally 

anticipates legal positions that are disparate from one another, it expects litigants to adhere to 

the guidelines that shape our legal system. Our legal system is governed by such authorities as 

the Rules of Civil Procedure, Rules of Professional Conduct, and local court rules to ensure that 

our adversarial proceedings remain civil. When one party (or counsel for one party) disregards 

the guidelines, they place an unfair burden on the other party. Here, it is clear that Mr. Kozak 
not only disregarded the rules, but also minimized the significance of his non-compliance on 

7 



1 multiple occasions. 11  This attitude frustrates the legal process and has, in this case, caused Mr. 2 Hughes to incur substantial fees for the work his attorney performed to compensate for Mr. 3 Kozak's lack of diligence. 

4 GOOD CAUSE APPEARING, IT IS HEREBY ORDERED 
5 
	

1, Mr. Hughes Motion for Order to Show Cause is DENIED. 
6 
	

2. To the extent that Mr. Hughes' Motion for Sanctions pertains to Ms. Howard's Motion 7 
	

for Summary Judgment or her originally pled counterclaims, it is DENIED. 8 
	

3. To the extent that Mr. Hughes' Motion for Sanctions pertains to Mr. Kozak's belated 9 
	

filing of a Motion to Set Aside Dismissal of Counterclaim and his supplemental filings, 10 
	

Mr. Hughes' Motion is Granted. 
11 	a. Mr. Kozak shall personally pay Mr. Hughes for the attorney fees incurred in 12 	 response to Mr. Kozak's delayed Motion and subsequent filings. 13 
	

4. To the extent that Mr. Hughes' Motion for Sanctions pertains to Mr. Kozak's failure to 14 
	

timely file an Early Case Conference Report, it is Granted. 
15 	a. Mr. Kozak shall personally pay Mr. Hughes for the attorney fees incurred as a 16 	 result of Mr. Kozak's failure to file the Report until January 4, 2017. 17 

18 

19 

20 

21 

22 

23 

1H 

111 

1H 

11  In addition to the previously noted conduct, the Court notes that, in his opposition to the motion for sanctions, Mr. 
Kozak argued that his Answer was only served 9 minutes late. He served the Answer upon Mr. Townsend at 9 
minutes past midnight on the day it was due (it was not received or filed by the court until several days later). 8 

24 



5. By no later than March 17, 2017, Mr. Townsend shall submit an affidavit establishing 

the cost of attorney fees pertinent to the awards set forth above. 

a. Mr. Kozak may file a response to the requested amount by no later than April 3, 

2017. 

b. Thereafter, the Court will enter an Order establishing the amount of attorney fees 

owing. 

IT IS SO ORDERED. 

Dated this ti e 

DISTRICT JUDGE 

1 
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3 
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5 

6 

7 
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9 

10 

day of March 2017. 
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CERTIFICATE OF MAILING  

The undersigned, an employee of the Tenth Judicial District Court, hereby 

certifies that I served the foregoing ORDER GRANTING IN PART AND DENYING IN 

PART MOTION FOR SANCTIONS on the parties by depositing a copy thereof in the U.S. 

Mail at Fallon, Nevada, postage prepaid, as follows: 

Ji./8tin s: Townsend, Esq. 
Allison MacKenzie, Ltd. 
.402North.Division Street .  
Carson City, NV 897034168 

Charles R. Kozak, Esq. 
Kozak Lusiani Law, LLC 
3100 Mill Street, Suite 115 
Reno, NV 89502 

DATED this I 	day of  HOJ 	,2017. 

AL 51ArCTO  
Sue Sevon, Court Administrator 

Subscribed and sworn to this 

r • day of  Haych 	, 2017. 

_cart-10 GC/ A/
Notary Public/Clerk 
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16 

ELIZABETH C. HOWARD, an 
14 individual; and DOES [through 

XX, inclusive. 

17 NOTICE OF ENTRY OF ORDER AFTER 
FEBRUARY 6, 2017 HEARING  

NOTICE IS HEREBY GIVEN that on the 27 th  day of February, 2017. the Court did 

entered an Order Afier Februaly 6, 2017 Hearing in the above-entitled matter. A copy of said 

Order is attached hereto as Exhibit 

DATED this 28 11 ' day of February. 2017. 

ALLISON MacKENZ1E, LTD. 
402 North Division Street 
Carson City, NV 89703-4168 

Defendants. 

7 
	

IN THE TENTH JI UNCIAL DISTRICT COURT OF TlIE STATE OF NEVADA 

8 
	

IN AND FOR TI1E COUNTY OF CHURCHILL 

9 

10 SHAUGIINAN L. HUGIIES. an  
individual. 

11 
Pla i nt 

1 1  
VS. 

-)7 

JLITIN M. TOWNSEND, ESQ. 
Nevada State Bar No. 12293 

Attorneys for Plaintiff, 
SHAUGIINAN L. H1r611FS 

14 

By: 

28 



CERTIFICATE OF SERVICE  

Pursuant to NRCP Rule 5(b), I hereby certify that I am an employee of ALLISON. 

MacKEN71E. LTD., Attorneys at Law. and that on this date. I caused the ibregoing document to he 

served on all parties to this action by: 

Placing a true copy thereof in a scaled postage prepaid envelope in the United States 
Mail in Carson City, Nevada [NRCP 5(b)(2)(3) .1 

Hand -delivery - via Reno/Carson Messenger Service [NRC.P 5(h)(2 )(A)1 

Electronic Transmission 

Federal Express. UPS. or other overnight delivery 

E-filing pursuant to Section IV of District of Nevada Electronic Filing Procedures 
INRCP 5(b)(2)(D)l 

Ii  I fully addressed as follows: 

CHARLES R. KOZAK, ESQ. 
KOZAK LUSIANI LAW, LLC 
3100 Mill Street, Suite 115 
Reno, NV 89502 

DATED this 28 '1'  day of February. 2017. 
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4841-3202-7460, v. 1 
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EXHIBIT "1" 

IT  44r, EXHI  



M.; 

Case NO. 15-10DC-0876 

21IDept. I 

IN!THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

9 

10 SHAUGHNAN L. HUGHES, 

11 
	

Plaintiff, 
	 ORDER AFTER FEBRUARY 6,2017 

HEARING 
12 S. 

13 ELIZABETH C. HOWARD, an individual; 
and DOES I through XX, inclusive, 

14 
Defendants. 

15 / 

On February 6, 2017, this Matter came before the Court for a Trial on SHAUGHNAN 

HUGHES' (hereinafter "Mr. Hughes") Civil Complaint. At the trial, Mr. Hughes was present 

and WAS represented by Justin Townsend, Esq. ELIZABETH HOWARD (hereinafter "Ms. 

Howard") was also present and was represented by Charles Kozak, Esq. 

At the trial, Mr. Hughes, Ms. Howard, John Hughes, and Fallon Hughes were each placed 

under oath and offered testimony. No other witnesses were called, Based upon the evidence 

provided, the Court makes the following findings and conclusions. 1  Mr. Hughes has also filed 

16 

17 

18 

19 

20 

21 

')3 

The Court made its factual findings in this case after considering the totality of evidence. It considered carefully 
the testitiony of the parties and witnesses, as well as the documentary evidence. The Court determined the credibility 
of each witness and the weight to be given their testimony, especially in light of contradictory evidence and testimony 
presented during the hearing, 
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an App kat'. on for Order to Show Cause and a Motion for Sanctions, both of which will be 

2 addressed in a separate Order. 

I. Factual and Procedural Background 

Mr. Hughes and Ms. Howard were involved in a romantic relationship in the years leading 

up to the filing of the Complaint in this case. The couple began dating in the fall of 2009 after 

Ms. Harvard sold a number of coins to Mr. Hughes in his capacity as a buyer for Gold Star Coin. 

Although both Mr. Hughes and Ms. Howard were living in California, they decided to move to 

Fallon, Nevada in the summer of 2010. Together, they leased property on Melanie Drive for 

approximately one year? The couple then moved to another leased property on Stillwater Road? 

While living in Fallon, the parties sought a piece of property to purchase in the area. They 
1 

each applied for financing, but encountered a hurdle do to an IRS debt owed by Ms. Howard. 
, I 

Then, Ms. Howard obtained a third party settlement in the approximate amount of Three Hundred 

and Ninety Thousand Dollars ($390,000), stemming from a workplace injury.' 
i 
In June of 2012, using funds from the third party settlement, Ms. Howard purchased a 

parcel of real property in Churchill County, Nevada (hereinafter "Fulkerson property") for Sixty-

Seven 11ousand Dollars ($67,000.00).$ The property was conveyed to Ms. Howard by way of 
1 

Special Warranty Deed. Several days later, on July 11, 2012, Ms. Howard conveyed the 
i 
i 

ii

Fulkers) n property by way of Quitclaim Deed to herself and Mr. Hughes as Joint Tenants. 6  

The property was originally in a dilapidated condition and required extensive 1 
1 

rehabilitation. The parties made a number of improvements, including: installing a fence; causing 

21 

2  Both Mi. Hughes and Ms. Howard were listed on the lease, 
23 Again, loth Mr. Hughes and Ms. Howard were listed on the lease. 

" Based upon Ms. Howard's testimony and Mr. Hughes' testimony, the amount that Ms. Howard actually received 

24 
was approximately One Hundred and Fifty-Three Thousand Dollars ($153,000). Recording of Ms. Howard's 
TeStilTIOT1 , at 1:43:00 p.m. 
$ Recordi g of Ms. Howard's Testimony, at 1:42:39 p.m. 
' See Plai tiffs Exhibit I. 
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an accessory dwelling to be built on the property; erecting a garage and workshop area; pouring 

a new Concrete slab in front of the garage; rehabilitating a preexisting aircraft hangar; building a 

series of retaining walls, an aviary, and a dog house; and making other landscaping improvements. 

Ms. Howard contributed in excess of One Hundred Thousand Dollars ($100 3 000) to the 

improvements on the Fulkerson Property. 7  For his part, Mr. Hughes and his daughter, Savannah 

Hughes; completed much of the physical labor involved in the improvements. Mr. Hughes 

testified that his financial contribution to the property was approximately Twenty Thousand 

Dollars (S20,000). Mr. Hughes father also contributed to the improvement efforts by purchasing 

a tractor and transferring funds from his checking account to Ms. Howard's checking aceount. 8  

With regard to regular expenses on the property, both parties testified that they had an 

agreement whereby Ms. Howard was generally responsible for paying the property insurance 

while 14r. Hughes was responsible for paying the property taxes. 9  The parties noted only a few 
1 

excep4ns when Mr. Hughes also paid monthly insurance premiums. Neither party presented 

evidence regarding the payment of other regular expenses for the property. 

Notably, the parties have provided several receipts for their purchases, but they have 

limited documentation regarding the flow of money between themselves and between them and 

their patents. Mr. Hughes maintained a safe with substantial cash reserves and several high-value 

iterns, 4hich he sold throughout the Fulkerson construction process. At times, the safe contained 

cash belonging to Ms. Howard or her rnother. 1°  Ms. Howard specifically testified that she 

Based tipon the testimony, there is some ambiguity as to whether Ms. Howard personally contributed this entire 
amount qr if her mother contributed a portion of these funds. See, e.g. Recording of Ms. Howard's Testimony at 
I:50:16 P.m, in any event some combination of Ms. Howard and her mother contributed in excess of Si 00 3 000. 

There viras conflicting testimony regarding one substantial transfer of 55000 form John Hughes to Ms. Howard. 
John Huipes testified that the funds were intended for improvements related to the garage. Ms. Howard testified 
that 53500 was a reimbursement for a truck that she purchased for Mr. Hughes. Upon review of the testimony, the 
Court &ids John Hughes' testimony more credible and finds that he contributed at least S5000 toward the 
improverhents. 
See. egi Recording of Ms. Howard's Testimony at 2:03:00 p.m. 

I° There i§ no testimony as to whether the cash was stored separately from Mr. Hughes' funds or whether Ms. Howard 
or her mtlther had independent access to the safe. 
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I obtaineld her third party settlement in the form of money orders, which she placed in an envelope 

2 in the safe. She later cashed several of the money orders and placed the cash in the safe as well." 

Meanwhile, Mr. Hughes' father would transfer funds directly to Ms. Howard's checking account. 

Although there is conflicting testimony regarding John Hughes' intent for the funds, it is clear 

that thee was never any kind of written or formal agreement regarding the funds. The funds were 

simply ;transferred to Ms. Howard for the benefit of the family. Additionally, although Ms. 

Howard paid for a majority of the materials on the home, many of the materials were specifically 

8 intended for the projects on which Mr. Hughes was working. It is clear that the parties jointly 

1I pursued each of the improvements and contributed some level of effort or funds toward their 

10 completion. There was never any kind of formal agreement between the parties regarding how 

I much money either party would spend, how much time either party would spend, or what interest 

12 either party would have after completion. In fact, at Trial, neither party was able to articulate ;  

y degree of certainty, how much time or money either of them had dedicated to this 

property. 

ISometime around March of 2015 the relationship between the parties deteriorated. Ms. 

Howard sought a Protection Order against Mr. Hughes from the New River Township Justice 

17 Court, but her application was denied. Nevertheless, Ms. Howard replaced locks on the property 

18 to prevint Mr. Hughes from accessing the property, 12  Thereafter, Mr. Hughes initiated this action 

19 by fili4 his Complaint on July 27, 2015. 

20 	In his Complaint, Mr. Hughes seeks an accounting of his interest in the Fulkerson 

21 Property. He further seeks an order directing the sale of the Fulkerson property and an equitable 

divisio4 of the proceeds thereof between the parties. On November 24, 2015, Ms. Howard filed 
1 

11  Ms. Hcmard 5pecifica1ly stated that she put the cash in the safe because she did not know what else to do with it. 
Recordi4 of Ms. Howard's Testimony at 1:43:00 p.m. 
12  See Recording of Ms. Howard's Testimony at 2:02:00 p.m. 
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I an Answer and Counterclaim requesting an order directing Mr. Hughes "to specifically perform 

2 the action required to give 100% sole ownership of the property to [Ms. Howard]." In an Order 

3 entered January 7, 2016, Ms. Howard's Counterclaims were dismissed. 13  

4 	;During the course of litigation, the parties obtained an appraisal for the Fulkerson property 

and they have stipulated to a current value of Two Hundred and Twenty-Five Thousand Dollars 

1 
6 ($225,900). 

7 IL Analysis 

'N1r, Hughes asks the Court to determine the parties' respective rights to a parcel of real 

property, which they own as joint tenants. A joint tenancy in real property may be created "by 

transfer from a sole owner to himself or herself and others." Nev. Rev. Stat. 111.065(1) (2015). 

Once a: joint tenancy is established, it may be partitioned at the request of a joint tenant in 

accord4nce with Chapter 39 of the Nevada Revised Statutes. The Court must then determine the 

13 

 

respective interests of the parties in the real property. See Nev. Rev, Stat. 39.080 (2015). 

The fractional shares held by joint tenants are presumed to be equal. See Sack v. Tomlin, 

110 Nev. 204, 213 (1994) 14  (citing Sandars v. Knapp, 674 P.2d 385 (Colo. Ct. App. 1983) 

16 (holdinp that lilt is presumed that the shares of co-tenants are equal, whether they be tenants in 

17 cornmolp or joint tenants")). "Mnequal contributions toward acquisition of property by co- 

18 tenants1! who are not related and show no donative intent can rebut the presumption of equal 

19 shares: Id. (quoting Williams v. Monzingo, 235 Iowa 434, 16 N.W.2d 619 (Iowa 1944)). When 

20 there is A showing that the parties unequally contributed to the purchase price, a new presumption 

21 

22 

23 
13  ms, HOward's subsequent Motion to Set Aside Dismissal of Counterclaim pursuant to NRCP 60(b)(1) was denied 

24 
in an order entered September 7, 2016. 
I4  The Court notes that the ruling in Sack was specific to land held as a tenancy in common, however the court in 
Langeviri found the precedent applicable to property owned as a joint tenancy. Langetfrin v. York, 111 Nev. 1481, 
1485 (1W). 
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donee'slacceptance of the gift" Monzo v. Eighth Judicial Dist. Court of Nev. (In re Irrevocable 

2 11 Trust Aireement of 979), 331 P.3d 881, 885 (Nev. 2014). "Determining a donor's donative intent 

1 

3 and beliefs is a question for the fact-finder." Id. at 888. 

Mr. Hughes presented overwhelming and largely uncontroverted evidence regarding Ms. 

5 Howard's donative intent. Mr. Hughes testified that the parties jointly sought a piece of 

6 investnent property in Fallon. Both parties initially sought financing for the property, but altered 

7 course vhen Ms. Howard obtained the third party settlement. The parties discussed putting both 

8 names on the deed on several occasions and they ultimately went to the County Recorder's office 
1  

9 togethei.  to execute the quitclaim deed. Mr. Hughes testified that, at the time the deed was 

10 executed, he paid the transfer tax of Two Hundred and Thirty Seven Dollars ($237) after Ms. 

11. Howard told him that she had "already paid her half' and that the transfer tax constituted his 
1 

12 half. iMr. Hughes also testified that Ms. Howard joked with him, saying, "when was the last 

13 time yOu paid Two Hundred and Thirty-Seven Dollars for a Thirty-Seven Thousand Dollar 

14 coin." 16  The Court finds Mr. Hughes' testimony credible. Ms. Howard's statements at the time 

15 of the transfer show that she intended to bestow unto Mr. Hughes a one-half interest in the 

6 Fulkers,6 n property. 

17 	Additionally, both Mr. Hughes and Ms. Howard testified that they had an informal 

18 agreemnt whereby Ms. Howard paid the property insurance while Mr. Hughes paid the property 

tax," 1 general, co-owners are responsible for their proportionate share of the expenses in a joint 

20 

21 

22H 	  
See Recording of Mr. Hughes' Testimony at 9:2510 a.m. 

16  See Recording of Mr. Hughes' Testimony at 9:25:30 a.m. This statement is significant, because it refers to the 
history of coin exchanges between the parties. As noted previously, Mr. Hughes and Ms. Howard's relationship 
began 411 Ms. Howard selling coins to Mr. Hughes, and Mr. Hughes continued to work as a coin buyer for the first 
few yea4 of their relationship. Although the math does not equate to exactly one-half of the original purchase price, 
the num§ers are close enough to demonstrate donative intent. 
" Recorcling of Ms, Howard's Testimony at 2:02:40 p.m. 
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arises: ihat the parties intended to share in proportion to their contribution to the purchase price. 

id, See;also Lcmgevin v. York, 111 Nev. 1481, 1485 (1995). 

this case, the parties agree that they own the Fulkerson property in joint tenancy. Thus, 

the Co4t begins with the presumption that Mr. Hughes and Ms. Howard's shares in the tenancy 

are eqtfal. The evidence regarding the parties' interests can be divided into two categories: 

evidentle pertaining to the initial formation of the joint tenancy and evidence pertaining to the 

improve ments on the property. 

(a) Ai tial Formation  

9 
	

With respect to the initial formation, Ms. Howard argues that the parties' unequal 

10 contribUtion to the purchase price of the real property rebuts the presumption of equal ownership. 

11 Pursuant to Langevin, "there is a presumption that where co-tenants unequally share in the 

12 purchale price of property, 'the co-tenants intended to share in proportion to the amount 

13 contibined to the purchase price." 111 Nev. at 1485 (citing Sack, 110 Nev. at 210). Here, Mr. 

14 Hughes! does not dispute that Ms. Howard originally paid the entire purchase price of Sixty-Seven 

15 Thousand Dollars ($67,000) for the property, and that she was the sole owner of the property. 

16 Within a few days, Ms. Howard executed the Quitclaim Deed, transferring title to herself and Mr. 

Hughes', as joint tenants. Thus, the Court finds, that Ms. Howard rebutted the initial presumption 

of equal
! 
ownership. 

However, Mr. Hughes has provided clear and convincing evidence of Ms. Howard's 

donative intent at the time of the transfer—thereby rebutting the secondary presumption, 

21 SpecifiCally, Mr. Hughes argues that Ms. Howard intended to gift him an equal share in the joint 

22 tenancy when she executed the quitclaim deed. "In Nevada, a valid inter vivos gift or donative 

23 transfer requires a donor's intent to voluntarily make a present transfer of property to a donee 

24 without; consideration, the donor's actual or constructive delivery of the gift to the done; and the 
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tenancy." Here, the parties had an agreement in which each of them paid comparable expenses. 19  

2 The paities continued to follow this agreement even after their relationship deteriorated and Ms. 
1 

3 Howard replaced the locks to prevent Mr. Hughes from entering the property. 20  This arrangement 

4 supports a finding that both parties intended to share the property equally. 

5 	to controvert Mr. Hughes' evidence, Ms. Howard testified only that she had no memory 

6 of purchasing the home or executing the quitclaim deed. 21  By contrast, Ms. Howard was able to 

7 testify 4detail about conversations she had with Mr. Hughes before she purchased the property. 

8 Ms. HoWard also testified in detail about improvements that the parties made to the property after 
1 

9 they NT ! chased it.22  Ms. Howard also recalled driving between Fallon and Western California on 

10 a regullr basis in the weeks before and after executing the deed. 23  

11 = 	Mr. Hughes and his father, John Hughes, each also testified that Ms. Howard was alert 

— and lucp during the timeframe of the quitclaim deed.' John Hughes testified that he had a 

13 telephone conversation with Ms. Howard shortly after she executed the quitclaim deed in which 

14 

5 

16 

she stat d that she put Mr. Hughes on the deed to protect him in the event that something happened 

 

J 
14  See, ejg. 37 Amer. & Eng. Ency, Law, p. 686 (190) (stating that "[t]tle general rule is that all the co-tenants are 
liable in :proportion to their respective interests for the necessary expenses connected with the protection and 
preservgion of the common property") 

18 is:  Based irpon Plaintiff's Exhibits 2 and 3, the insurance costs were approximately Si 50 per month or 51800 per year 
from 2015 forward. The property taxes went from $800 for tax year 2013-201410 51943 for tax year 2014-2015 and 
$2042 lot tax year 2015-2016. There is no evidence regarding the property insurance cost prior to 2015. Based upon 
the comParable cost for the 2014-2016 period, the Court finds that the parties intended to share the expenses 
approxiniately equally. 
20  In fact.; Mr. Hughes not only continued to pay the property taxes after he moved from the property, but also paid 
at least one monthly payment for the property insurance. 
n See kecording of Ms. Howard's Testimony at 1:38:53 p.m. (Ms. Howard's testimony regarding the initial 
purchase) & 1:39:22 p.m. (Ms. Howard's testimony regarding execution of the quitclaim deed) 
22  The C urt specifically notes Ms. Howard's ability to recall that she hired Hotwire to perform the electrical work 
necessary to put a lamp in the living room, and that she hired Shawn Thursten from SRT Construction to put locks 
on the fr4nt and rear doors of the home. She was also able to recall purchasing a water heater, toilet, and faucet for 
the restrnorn. She also recalled purchasing a washer and dryer for the home, the receipt for which was dated the 
same day as the quitclaim deed. See Recording of Ms. Howard's Testimony at 1:41:34 p.m. 
23  Ms. Howard testified that, in retrospect, she did not believe it was safe for her to be operating a motor vehicle 
during this titneframe. Nevertheless, she did operate a motor vehicle and at the time of the Trial, she recalled hying 
operated he motor vehicle. 
24  Recor ing of Mr. Hughes' Testimony at 9:25:05 am.; Recording of John Hughes' Testimony at 11:47:00 a.m. 
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10 	he parties agree that the property was in an extremely dilapidated c'ondition before they 

11 began improving it. Both Mr. Hughes and Ms. Howard contributed substantially toward 

4litoM 	ughes.26  

5
1 	1). . light of the evidence of Ms. Howard's donative intent at the time of transfer, Mr. 

6 Hugheg has rebutted the secondary presumption that the joint tenants intended to share in the 

7 tenancY in proportion to their respective contributions to the purchase price. Thus, the Court finds 

8 that tW, parties have equal interests in the joint tenancy. 

9 	(b):11nzprovements and Increased Value 

to her. 211  Upon review of the evidence, the Court does not find Ms. Howard's testimony—that 
• • 

2 she si ply cannot recall executing the quitclaim deed—credible. The Court finds that Ms. 

3 Howar4 knowingly executed the deed with the intent to transfer an equal interest in the property 

12 improvements on the property in the years following the initig transfer. Based upon the stipulated 

13 current property value of Two Hundred and Twenty-Five Thousand Dollars ($225,000), the 

14 proper* value increased by One Hundred and Fifty-Eight Thousand Dollars ($158,000). In 

15 generali if one co-tenant improves property held in joint tenancy, that tenant may be entitled to 

1611 reimb ement upon partition. See Collier v. Collier, 73 Ariz. 405, 413; 242 P.2d 537 (Ariz. 

1952); Denton v. Lazenby, 255 Kan. 860, 863-64 (1994); Milian v. De Leon, 181 Cal. App. 3d 

1185 (1986); see generally Sack v. Tomlinson, 110 Nev. 204 (1994); McKissick v. McKissick, 93 

Nev. 139 (1977). The entitlement to contribution for improvements arises from principles of 

i 
20 equity, and one purpose is to ensure that the efforts of one co-tenant do not unjustly enrich another. 

21 
I 	. 

23  See Rqcordmg of John Hughes' Testimony at 11:46:40 a.m. Specifically, John Hughes stated that Ms. Howard 
was worejed that her family might interfere with Mr. Hughes' interest in the property if Ms. Howard died. The Court 
finds John Hughes' testimony credible and notes that Ms. Howard's statement indicates that she was cognizant of 
the right pf survivorship in a joint tenancy. This further supports a finding that Ms. Howard intended to create a joint 
tenancy 'Olen she executed the deed. 

24 26  The parties did not provide any evidence to suggest that the property value changed between the time that Ms. 
Howard initially purchased the property and when she executed the quitclaim deed. Because the transfers were only 
several clays apart, and in the absence of evidence to the contrary, the Court finds that the value was 567,000 at the 
time of titansfer. 
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I See Derton,255 Kan. at 863; Jcmik v. Janik, 474 N.E.2d 1054, 1057 (Ind. App. 1985); Capogreco 

2 v. Cape
i
greco, 378 N.E.2d 279 (111. App. 1978); CO v. Ciift, 10 S.W. 338, 341 (Tex. 1888), In 

3 some iristances, the value of an improvement is higher or lower than its cost. In such cases, it is 

4 equity that guides the Court's determination of the appropriate value for reimbursement.' In any 
L 

5 event, in order to receive a reimbursement, a tenant who funds improvements must affirmatively 

6 seek stich reimbursement at the time of partition. See Sack v. Tomlinson, 110 Nev. 204 (1994). 

7I 	Here, the parties each testified regarding their monetary and in-kind contributions to the 

8 improvements on the property. Ms. Howard did not argue that she was entitled to a 

9 reimbursement for any contribution, however she argued that the court should apportion the 

10 parties' ownership interests in proportion to their expenses. Because the Court has found that the 

11 parties are equal co-tenants, it will consider the issue of reimbursement to address Ms. Howard's 

12 argument that she is entitled to more than a one-half interest in the property. Although Ms. 

13 Howart argues that she expended in excess of Two Hundred Thousand Dollars ($200,000) toward 

4 the improvements on the property, many of the expenses were paid in cash, and there are no 

15 records showing the source of the cash. 2a  Further, neither party maintained sufficiently detailed 

16 records to confirm their exact contributions. For example, it is undisputed that the single most 

17 costly 'Oprovement on the property is the accessory dwelling, which the parties built as a 

18 residence for Ms. Howard's mother. Even for this significant improvement, neither party 

19 

20 

presented clear testimony or other evidence regarding their respective interests. 

  

21 

22 

" For exirnple, if one co-tenant does not consent to an improvement and the cost of the improvement is substantially 
higher t.14n the resulting increase in value, the un-consenting co-tenant may not be responsible for his share of the 

24 cost but rather his share of the increase in value. 
21  The court specifically notes that the evidence reveals that both Ms. Howard's mother and Mr. Hughes' father 
contributed funds toward the improvements on the property. Because the parties operated primarily in cash, there 
are very limited records pertaining to large transactions. 

10 



To begin, the evidence regarding the increase in property value attributable to the 

accessory dwelling is limited. 29  Each party testified that the cost of the accessory dwelling was 

likely in excess of One Hundred Thousand Dollars ($100,000), however neither party was able to 

narrow! the cost to a more precise number. Of greater significance is the fact that the parties 

1 
provided conflicting testimony regarding the source of funds for the accessory dwelling. 30  

Becausie the Court has no reliable evidence regarding who actually paid for the improvement, it 

cannot find that Ms. Howard is entitled to a reirribursement. 31  

further, it is clear that the parties jointly sought the construction of the accessory 

9 dwelling.32  Each party testified that both parties were involved in procuring and directing the 

10 contractors on this project. While each party testified that the majority of the labor performed on 

11 the accessory dwelling was contracted, there is no dispute that Mr. Hughes performed site 

12 preparation and clean-up services and worked with Ms. Howard to complete several 

13 improvements to the interior. 33  Absent any evidence that either party is entitled to reimbursement, 

14 the Court finds that the parties are entitled to equal shares of the resulting increased value. 34  

15 

161 The primary reference to the attributable increase in value appears in Defendant's Exhibit 3, which is an Appraisal 
of the property. The appraisal estimates a value attributable to the accessory dwelling that is 576 per square foot or 

„.„ $76,000, total (the appraisal lists the square footage of the accessory dwelling at 1000 square feet). Plaintiff's Exhibit 
1 7 14 is an Assessor's Improvement List for the property, it values the replacement cost of the Accessory Dwelling Unit 

as S1111486. There is no evidence establishing how this number was generated. 
I 8 3° Mr. Hiighes does not dispute that he did not contribute financially to the dwelling, but it is not dear whether the 

fluids came from Ms. Howard or her mother (who has no cognizable ownership interest in the property whatsoever). 
See RecOrding of Ms. Howard's Testimony at 1:50;16 p.m. (Ms. Howard's testimony that she paid all of the 

19 contractors in cash from a box in which her mother had all of her money). 
31  Notably, Ms. Howard's counsel argued during closing arguments that a combination of Ms. Howard and Ms. 

20 Howard mother had paid in excess of S200,000. He argued that Ms. Howard's interest in the property should be 
reflectiv4 of both her and her mother's contributions, In other words, he argued that the improvement had been a 

21 gift to Howard from her mother and that Ms. Howard was entitled to the full benefit thereof. However, at Trial, 
Ms. Howard presented no evidence whatsoever regarding her mother's intent when funding various improvements. 
Thus, the, Court has no basis for a finding that Ms. Howard has a greater interest in the improvements that Mr. Hughes, 

22 /2  Specifically, Ms. Howard completed the initial Special Use Permit Application, Mr. Hughes completed the 
Building ;Permit Application, and both parties completed the Owner Acknowledgment for the Special Use Permit. 

23 See Plaintiff's Exhibits 9-11. 
33  Specifically, Mr. Hughes testified that they installed some subflooring and various fixtures. 
34  A similar analysis is applicable to the garage/workshop structure: each party contributed financial resources (Ms. 

•4 Howard tnnibuted approximately $20,000, which included approximately $5,000 in funds from Mr. Hughes' father; 
meanwh ile, e, Mr. Hughes funded electrical work and the pouring of a concrete pad); Mr. Hughes also conducted site 
preparatibn and cleanup. The parties clearly endeavored to complete this improvement together; each of them 

6 



With respect to Ms. Howard's other expenditures, almost every receipt offered into 

evidenee corresponds to a project on which Mr. Hughes was working. Ms. Howard primarily 

provid4d the funds necessary to purchase tools and equipment while Mr. Hughes and his daughter 

completed the vast majority of the labor for the improvernents. 35  Mr. Hughes also alleges that he 
1 

expendd approximately Twenty Thousand Dollars ($20,000) in cash toward improvements, but 

he has provided only one receipt for electrical work in the approximate amount of One Thousand 

Dollars: ($1,000). 36  Although it is unusual to spend almost Twenty Thousand Dollars ($20,000) 
i 

without records thereof, it is not inconsistent with the parties' general approach to this project. 37  

Throughout the entire construction process, each party contributed significant resources 
I 

toward improving the property, but neither of them maintained any records showing a running 
, 1 

balance of the value of their respective contributions. Their lackadaisical approach to record 
1 i 

keeping tends to show that the parties were jointly working toward a common goal of increasing 

the valne of the property with an intent to share equally in the benefits. 3' 

..1Pon review of the testimony and other evidence presented at Trial, the Court finds that 

each 
pirtYis 

 entitled to an equal share of the property. Based upon the property appraisal in 

Defend t's Exhibit 3, the vast majority of the property value is centralized in the building 

structures, thus there is no practical way of conducting a partition. Because Ms. Howard is in 

possess on of the property and has denied Mr. Hughes acceSs, she shall be directed to pay Mr. 

i 
contributtd resources toward the improvement with no formal bookkeeping or agreement regarding the value of their 
contribut rr  ons. In the absence of evidence to the contraty, the parties are each entitled to share in the increased value i 
resulting om this improvement. 
33  By way of example, Ms. Howard purchased hundreds of railroad ties, which Mr. Hughes and his daughter used in 
the constplction of various retaining walls, See Defendant's Exhibit L, Bates Stamp EHTRIAL000520 (receipt for 
256 Rai ad Ties). 
36  See Re ording of Mr. Hughes' Testimony at 11:32:27 a.m. 
37  The p4ties almost entirely operated in cash, as exemplified by the fact that Ms. Howard obtained a $137,000.00 
settlement in cashier's checks, which she subsequently cashed and maintained in a safe, 
" Regarding the parties' intent to share in the benefits, the Court also notes that Ms. Howard testified that she intended 
for Mr. Hughes to be an equal co-tenant after the parties were married. Recording of Ms. Howard's Testimony at 
2:03:45 i..m. Both parties testified that they discussed marriage throughout most of the construction process, but 
their plans never came to fruition. Nevertheless, Ms. Howard's testimony indicates that at the time of the 
construct' on, the parties discussed marriage and even she believed that they would be equal co-tenants in the future. 
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THOMAS L. STOCKARD 
DISTRICT JUDGE 

Hughei his one-half share of Two Hundred and Twenty-Five Thousand Dollars ($225,000), less 

his one,-half share of closing costs, fees and standard realtor commission by no later than July 1, 

2017, 

GOO CAUSE APPEARING, IT IS HEREBY ORDERED 

1. By no later than June 1,2017, Ms. Howard shall buy-out Mr. Hughes' share in the property 

;by paying him his one-half share of Two-Hundred and Twenty-Five Thousand Dollars 

($225,000), less his one-half share of standard fees and costs associated with the sale of 

real property. 

a. Ms. Howard shall transfer Mr. Hughes' payment to Mr. Hughes' attorney's trust 

10 	 account, where it shall remain until Mr. Hughes executes the documents necessary 

11 	 to transfer his interest in the joint tenancy to Ms. Howard. 

12 	2. f, by June 1,2017, Ms. Howard declines to exercise the option of buying-out Mr. Hughes, 

13 	the parties shall immediately list the property for sale with a mutually agreeable Realtor 

14 	who regularly conducts business in Churchill County, Nevada. If the parties cannot agree 

15 	Upon a realtor, they shall file an application for setting to put this matter on calendar for 

16 	the Court to designate a realtor. 

7 

8 

9 

17 	IT IS SO ORDERED. 

18 	pated this 	day of February 2017. 

19 

70 

11 

27 

23 

24 
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CERTIFICATE OF MAILING 

The undersigned, an employee of the Tenth Judicial District Court, hereby 

certifie that I served the foregoing ORDER AFTER FEBRUARY 6,2017 HEARING on the 

parties by depositing a copy thereof in the U.S. Mail at Fallon, Nevada, postage prepaid, as 

histn Townsend, Esq. 
'fkllison MacKenzie, Ltd. 
r102 North Division Street 

rarson City, NV 89703-4168 

harles R. Kozak, Esq. 
Kozak Lusiani Law, LLC 

0o Mill Street, Suite 115 
Reno, NV 89502 

2017. DATED this 	day of. 

ue Sevon, Court Administrator 
Subscribed and sworn to this 

Ornaciay of 
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61 IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
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IN AND FOR THE COUNTY OF CHURCHILL 

   

loll SHAD HNAN L. HUGHES, 

11 
	

Plaintiff, 
	 ORDER AFTER FEBRUARY 6,2017 

HEARING  
12 

13 ELIZABETH C. HOWARD, an individual; 
and DOES I through XX, inclusive, 

14 
Defendants. 

15 

16 
	

On February 6, 2017, this Matter came before the Court for a Trial on SHAUGHNAN 

17 HUGHES (hereinafter "Mr. Hughes") Civil Complaint. At the trial, Mr. Hughes was present 

18 and w represented by Justin Townsend, Esq. ELIZABETH HOWARD (hereinafter "Ms. 

19 Howard") was also present and was represented by Charles Kozak, Esq. 

20 
	

At the trial, Mr. Hughes, Ms. Howard, John Hughes, and Fallon Hughes were each placed 
1 

21 under oath and offered testimony. No other witnesses were called. Based upon the evidence 

22 provided, the Court makes the following findings and conclusions. 1  Mr. Hughes has also filed 

23 

The COurt made its factual findings in this case after considering the totality of evidence. It considered carefully 
the testimony of the parties and witnesses, as well as the documentary evidence. The Court determined the credibility 
of each Witness and the weight to be given their testimony, especially in light of contradictory evidence and testimony 
presented during the hearing. 

24 



an Api4ication for Order to Show Cause and a Motion for Sanctions, both of which will be 

addres4d in a separate Order. 

I. Factual and Procedural Background 

Mr. Hughes and Ms. Howard were involved in a romantic relationship in the years leading 

up to the filing of the Complaint in this case. The couple began dating in the fall of 2009 after 

Ms. Ho ard sold a number of coins to Mr. Hughes in his capacity as a buyer for Gold Star Coin. 

Althou h both Mr. Hughes and Ms. Howard were living in California, they decided to move to 

Fallon, Nevada in the summer of 2010. Together, they leased property on Melanie Drive for 

approx ately one year. 2  The couple then moved to another leased property on Stillwater Road. 3  

IATIaile living in Fallon, the parties sought a piece of property to purchase in the area. They 

each apPlied for financing, but encountered a hurdle do to an IRS debt owed by Ms. Howard. 

Then, Ms. Howard obtained a third party settlement in the approximate amount of Three Hundred 
1 

and Ninety Thousand Dollars ($390,000), stemming from a workplace injury. 4  

D. June of 2012, using funds from the third party settlement, Ms. Howard purchased a 

parcel oifreal  property in Churchill County, Nevada (hereinafter "Fulkerson property") for Sixty-

Seven housand Dollars ($67,000.00). 5  The property was conveyed to Ms. Howard by way of 

Special 1 Warranty Deed. Several days later, on July 11, 2012, Ms. Howard conveyed the 

Fulkers‘n property by way of Quitclaim Deed to herself and Mr. Hughes as Joint Tenants. 6  

'II-he property was originally in a dilapidated condition and required extensive 

rehabilitation. The parties made a number of improvements, including: installing a fence; causing 

2  Both M. Hughes and Ms. Howard were listed on the lease. 
3  Again, loth Mr. Hughes and Ms. Howard were listed on the lease. 

Based upon Ms. Howard's testimony and Mr. Hughes' testimony, the amount that Ms. Howard actually received 
was appr ximately One Hundred and Fifty-Three Thousand Dollars ($153,000). Recording of Ms. Howard's 
Testimon , at 1:4300 p.m. 

Recordi g of Ms. Howard's Testimony, at 1:42:39 p.m. 
6  See Plaintiff's Exhibit 1. 

2 



an accessory dwelling to be built on the property; erecting a garage and workshop area; pouring 

2 a new ciancrete slab in front of the garage; rehabilitating a preexisting aircraft hangar; building a 

3 series oiretaining walls, an aviary, and a dog house; and making other landscaping improvements. 

4 Ms. Hrard contributed in excess of One Hundred Thousand Dollars ($100,000) to the 

5 improvements on the Fulkerson Property. 7  For his part, Mr. Hughes and his daughter, Savannah 

6 Hughes completed much of the physical labor involved in the improvements. Mr. Hughes 

7 testified that his financial contribution to the property was approximately Twenty Thousand 

8 Dollars ($20,000). Mr. Hughes' father also contributed to the improvement efforts by purchasing 

a tractor and transferring funds from his checking account to Ms. Howard's checking aceount. 8  

10 	With regard to regular expenses on the property, both parties testified that they had an 

11 agreentit whereby Ms. Howard was generally responsible for paying the property insurance 

l2lIwhjl . Hughes was responsible for paying the property taxes. 9  The parties noted only a few 

excepti(ims when Mr. Hughes also paid monthly insurance premiums. Neither party presented 
1 

evidence regarding the payment of other regular expenses for the property. 

Notably, the parties have provided several receipts for their purchases, but they have 

limited documentation regarding the flow of money between themselves and between them and 

their patents. Mr. Hughes maintained a safe with substantial cash reserves and several high-value 

items, 4ich he sold throughout the Fulkerson construction process. At times, the safe contained 

cash belonging to Ms. Howard or her mother. °  Ms. Howard specifically testified that she 

20 

Based tipon the testimony, there is some ambiguity as to whether Ms. Howard personally contributed this entire 
amount Or if her mother contributed a portion of these funds. See, e.g. Recording of Ms. Howard's Testimony at 
1:50:16 P.m. In any event some combination of Ms. Howard and her mother contributed in excess of $100,000. 
2  There Was conflicting testimony regarding one substantial transfer of $5000 form John Hughes to Ms. Howard. 
John Hu4hes testified that the funds were intended for improvements related to the garage. Ms. Howard testified 
that $3500 was a reimbursement for a truck that she purchased for Mr. Hughes. Upon review of the testimony, the 
Court finds John Hughes' testimony more credible and finds that he contributed at least $5000 toward the 

24 improvethents. 
9  See, e.g, Recording of Ms. Howard's Testimony at 2:03:00 p.m. 

There iS no testimony as to whether the cash was stored separately from Mr. Hughes' funds or whether Ms. Howard 
or her mOther had independent access to the safe. 
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obtaineEF1 her third party settlement in the form of money orders, which she placed in an envelope 
1 

in the safe. She later cashed several of the money orders and placed the cash in the safe as well. /1  

MeaniAiile, Mr. Hughes' father would transfer funds directly to Ms. Howard's checking account. 

Although there is conflicting testimony regarding John Hughes' intent for the funds, it is clear 

that there was never any kind of written or formal agreement regarding the funds. The funds were 

simply transferred to Ms. Howard for the benefit of the family. Additionally, although Ms. 

Howari paid for a majority of the materials on the home, many of the materials were specifically 

intend for the projects on which Mr. Hughes was working. It is clear that the parties jointly 

pursued each of the improvements and contributed some level of effort or funds toward their 

completion. There was never any kind of formal agreement between the parties regarding how 

much nLoney either party would spend, how much time either party would spend, or what interest 

either 1arty would have after completion. In fact, at Trial, neither party was able to articulate, 

with a4y  degree of certainty, how much time or money either of them had dedicated to this 

14 prope4. 

15 	'Sometime around March of 2015 the relationship between the parties deteriorated. Ms. 

16 Howar4 sought a Protection Order against Mr. Hughes from the New River Township Justice 

17 Court, Ikut her application was denied. Nevertheless, Ms. Howard replaced locks on the property 

18 to prevent Mr. Hughes from accessing the property. 12  Thereafter, Mr. Hughes initiated this action 

19 by filing his Complaint on July 27, 2015. 

20 	hi his Complaint, Mr. Hughes seeks an accounting of his interest in the Fulkerson 

21 Property. He further seeks an order directing the sale of the Fulkerson property and an equitable 

22 division of the proceeds thereof between the parties. On November 24, 2015, Ms. Howard filed 

23 

24 
11  Ms. lic,ward specifically stated that she put the cash in the safe because she did not know what else to do with it. 
Recording of Ms. Howard's Testimony at 1:43:00 p.m. 
12  See Recording of Ms. Howard's Testimony at 2:02:00 p.m. 
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an Answer and Counterclaim requesting an order directing Mr. Hughes "to specifically perform 

the action required to give 100% sole ownership of the property to [Ms. Howard]." In an Order 

enteredi  January 7,2016, Ms. Howard's Counterclaims were dismissed. 13  

1During the course of litigation, the parties obtained an appraisal for the Fulkerson property 

and the' have stipulated to a current value of Two Hundred and Twenty-Five Thousand Dollars 

($225,000). 

IL Analysis 

. Hughes asks the Court to determine the parties' respective rights to a parcel of real 

propertY, which they own as joint tenants. A joint tenancy in real property may be created "by 

transfer from a sole owner to himself or herself and others." Nev. Rev. Stat. 111.065(1) (2015). 

Once al joint tenancy is established, it may be partitioned at the request of a joint tenant in 

accord ce with Chapter 39 of the Nevada Revised Statutes. The Court must then determine the 

respective interests of the parties in the real property. See Nev. Rev. Stat. 39.080 (2015). 

he fractional shares held by joint tenants are presumed to be equal. See Sack v. Tomlin, 

110 Nev. 204, 213 (1994) 14  (citing Sandars v. Knapp, 674 P.2d 385 (Colo. Ct. App. 1983) 

(holding that "[i]t is presumed that the shares of co-tenants are equal, whether they be tenants in 

comm41. or joint tenants")). "Rilnequa1 contributions toward acquisition of property by co-

tenants who are not related and show no donative intent can rebut the presumption of equal 

shares." Id. (quoting Williams v. Monzingo, 235 Iowa 434, 16 N.W.2d 619 (Iowa 1944)). When 

there is a showing that the parties unequally contributed to the purchase price, a new presumption 

13  Ms. HOward's subsequent Motion to Set Aside Dismissal of Counterclaim pursuant to NRCP 60(b)(1) was denied 
in an order entered September 7, 2016. 
14  The COurt notes that the ruling in Sack was specific to land held as a tenancy in common, however the court in 
Langevin found the precedent applicable to property owned as a joint tenancy. Lange-yin v. York, 111 Nev. 1481, 
1485 (1905). 
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arises: that the parties intended to share in proportion to their contribution to the purchase price. 

2 Id, See also Langevin v. York, 111 Nev. 1481, 1485 (1995). 

1 

3 	In this case, the parties agree that they own the Fulkerson property in joint tenancy. Thus, 
1 

411the Co begins with the presumption that Mr. Hughes and Ms. Howard's shares in the tenancy 

5 are equa1. The evidence regarding the parties' interests can be divided into two categories: 

eviden4e pertaining to the initial formation of the joint tenancy and evidence pertaining to the 
1 

improvements on the property. 

(a)Vnitial Formation  

With respect to the initial formation, Ms. Howard argues that the parties' unequal 

contribWon to the purchase price of the real property rebuts the presumption of equal ownership. 

Pursuant to Langevin, "there is a presumption that where co-tenants unequally share in the 

purchase price of property, 'the co-tenants intended to share in proportion to the amount 
1 

contribUted to the purchase price." 111 Nev. at 1485 (citing Sack, 110 Nev. at 210). Here, Mr. 

HugheS does not dispute that Ms. Howard originally paid the entire purchase price of Sixty-Seven 

Thousatid Dollars ($67,000) for the property, and that she was the sole owner of the property. 

Within a few days, Ms. Howard executed the Quitclaim Deed, transferring title to herself and Mr. 

Hughes" as joint tenants. Thus, the Court finds, that Ms. Howard rebutted the initial presumption 

of equal ownership. 

However, Mr. Hughes has provided clear and convincing evidence of Ms. Howard's 

donative intent at the time of the transfer—thereby rebutting the secondary presumption. 

Specifically, Mr. Hughes argues that Ms. Howard intended to gift him an equal share in the joint 

tenancy when she executed the quitclaim deed. "In Nevada, a valid inter vivos gift or donative 

transfer requires a donor's intent to voluntarily make a present transfer of property to a donee 

without consideration, the donor's actual or constructive delivery of the gift to the donee, and the 

6 



donee's acceptance of the gift" Monzo v. Eighth Judicial Dist. Court of Nev. (In re Irrevocable 

Trust Agreement of 1979), 331 P.3d 881, 885 (Nev. 2014). "Determining a donor's donative intent 

and beliefs is a question for the fact-finder." Id. at 888. 

Mr. Hughes presented overwhelming and largely uncontroverted evidence regarding Ms. 

Howard's donative intent. Mr. Hughes testified that the parties jointly sought a piece of 

investrnent property in Fallon. Both parties initially sought financing for the property, but altered 

course vhen Ms. Howard obtained the third party settlement. The parties discussed putting both 

names on the deed on several occasions and they ultimately went to the County Recorder's office 

togethei-  to execute the quitclaim deed. Mr. Hughes testified that, at the time the deed was 

10 executed, he paid the transfer tax of Two Hundred and Thirty Seven Dollars ($237) after Ms. 

11 Howar4 told him that she had "already paid her half' and that the transfer tax constituted his 

12 half. 15  Mr. Hughes also testified that Ms. Howard joked with him, saying, "when was the last 

time you paid Two Hundred and Thirty-Seven Dollars for a Thirty-Seven Thousand Dollar 

coin."" The Court finds Mr. Hughes' testimony credible. Ms. Howard's statements at the time 

of the transfer show that she intended to• bestow unto Mr. Hughes a one-half interest in the 

Fulkers iOn property. 

Additionally, both Mr. Hughes and Ms. Howard testified that they had an informal 

agreement whereby Ms. Howard paid the property insurance while Mr. Hughes paid the property 

tax. I7  In general, co-owners are responsible for their proportionate share of the expenses in a joint 

20 

21 

22 
15  See Recording of Mr. Hughes' Testimony at 9:25:10 a.m. 
16  See Recording of Mr. Hughes' Testimony at 9:25:30 a.m. This statement is significant, because it refers to the 
history of coin exchanges between the parties. As noted previously, Mr. Hughes and Ms. Howard's relationship 

24 
began with Ms. Howard selling coins to Mr. Hughes, and Mr. Hughes continued to work as a coin buyer for the first 
few years of their relationship. Although the math does not equate to exactly one-half of the original purchase price, 
the numbers are close enough to demonstrate donative intent. 
17  Recording of Ms. Howard's Testimony at 2:02:40 p.m. 
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tenanc4 18  Here, the parties had an agreement in which each of them paid comparable expenses. 19  

The parties continued to follow this agreement even after their relationship deteriorated and Ms. 

Howar4 replaced the locks to prevent Mr. Hughes from entering the property. 20  This arrangement 

supportS a finding that both parties intended to share the property equally. 

1-1) controvert Mr. Hughes' evidence, Ms. Howard testified only that she had no memory 

of purchasing the home or executing the quitclaim deed. 21  By contrast, Ms. Howard was able to 

testify iji detail about conversations she had with Mr. Hughes before she purchased the property. 

Ms. Howard also testified in detail about improvements that the parties made to the property after 

they puxhased it. 22  Ms. Howard also recalled driving between Fallon and Western California on 

101 a reguhs basis in the weeks before and after executing the deed?3 

11 	Mr. Hughes and his father, John Hughes, each also testified that Ms. Howard was alert 

and lucid during the timeframe of the quitclaim deed. 24  John Hughes testified that he had a 

3 telephofie conversation with Ms. Howard shortly after she executed the quitclaim deed in which 

14 she sta4d that she put Mr. Hughes on the deed to protect him in the event that something happened 

15 

16 
18  See, e.g. 17 Amer. & Eng. Ency. Law, p. 686 (1900) (stating that "Wile general rule is that all the co-tenants are 

17  liable in proportion to their respective interests for the necessary expenses connected with the protection and 
preservation of the common property") 

18 '9  Based tipon Plaintiff's Exhibits 2 and 3, the insurance costs were approximately $150 per month or $1800 per year 
from 2015 forward. The property taxes went from $800 for tax year 2013-2014 to $1943 for tax year 2014-2015 and 

19 $2042 for tax year 2015-2016. There is no evidence regarding the property insurance cost prior to 2015. Eased upon 
the comparable cost for the 2014-2016 period, the Court finds that the parties intended to share the expenses 
approximately equally. 

20 20  In fact; Mr. Hughes not only continued to pay the property taxes after he moved from the property, but also paid 
at least one monthly payment for the property insurance. 

21 21  See Rpcording of Ms. Howard's Testimony at 1:38:53 p.m. (Ms. Howard's testimony regarding the initial 
purchase) & 1:39:22 p.m. (Ms. Howard's testimony regarding execution of the quitclaim deed) 
22  The Court specifically notes Ms. Howard's ability to recall that she hired Hotwire to perform the electrical work 

22  necessary to put a lamp in the living room, and that she hired Shawn Thursten from SRT Construction to put locks 
on the frOnt and rear doors of the home. She was also able to recall purchasing a water heater, toilet, and faucet for 

23 the restrOom. She also recalled purchasing a washer and dryer for the home, the receipt for which was dated the 
same day as the quitclaim deed. See Recording of Ms. Howard's Testimony at 1:41:34 p.m. 
23  Ms. Howard testified that, in retrospect, she did not believe it was safe for her to be operating a motor vehicle 
during this titneframe. Nevertheless, she did operate a motor vehicle and at the time of the Trial, she recalled having 
operated the motor vehicle. 
24  Recording of Mr. Hughes' Testimony at 9:25:05 a.m.; Recording of John Hughes' Testimony at 11:47:00 a.m. 
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to her. Upon review of the evidence, the Court does not find Ms. Howard's testimony—that 

she si ply cannot recall executing the quitclaim deed—credible. The Court fmds that Ms. 

3 Howard knowingly executed the deed with the intent to transfer an equal interest in the property 

4 to Mr. -1ughes. 26  

5 	In light of the evidence of Ms. Howard's donative intent at the time of transfer, Mr. 

6 HugheS has rebutted the secondary presumption that the joint tenants intended to share in the 

7 tenancyt in proportion to their respective contributions to the purchase price. Thus, the Court finds 

8 that the parties have equal interests in the joint tenancy. 

9 	(b)IIrnprovements and Increased Value 

10 
	

The parties agree that the property was in an extremely dilapidated condition before they 

11 began improving it. Both Mr. Hughes and Ms. Howard contributed substantially toward 

12 improv merits on the property in the years following the initial transfer. Based upon the stipulated 

13 current property value of Two Hundred and Twenty-Five Thousand Dollars ($225,000), the 

14 1  property value increased by One Hundred and Fifty-Eight Thousand Dollars ($158,000). In 

15 genera4 if one co-tenant improves property held in joint tenancy, that tenant may be entitled to 

16 reimburl  sement upon partition. See Collier v. Collier, 73 Ariz. 405, 413; 242 P.2d 537 (Ariz. 

17 1952); Penton v. Lazenby, 255 Kan. 860, 863-64 (1994); Milian v. De Leon, 181 Cal. App. 3d 

18 1185 (1986); see generally Sack v. Tomlinson, 110 Nev. 204 (1994); McKissick v. McKissick, 93 

19 Nev. 119 (1977). The entitlement to contribution for improvements arises from principles of 

20 equity, an' d one purpose is to ensure that the efforts of one co-tenant do not unjustly enrich another. 

21 

25  See R4cording of John Hughes' Testimony at 11:46:40 a.m. Specifically, John Hughes stated that Ms. Howard 
was worried that her family might interfere with Mr. Hughes' interest in the property if Ms. Howard died. The Court 
finds John Hughes' testimony credible and notes that Ms. Howard's statement indicates that she was cognizant of 
the right pf survivorship in a joint tenancy. This further supports a finding that Ms. Howard intended to create a joint 
tenancy When she executed the deed. 

24 26  The parties did not provide any evidence to suggest that the property value changed between the time that Ms. 
Howard initially purchased the property and when she executed the quitclaim deed. Because the transfers were only 
several diays apart, and in the absence of evidence to the contrary, the Court finds that the value was $67,000 at the 
time of dansfer. 

I 

2 

22 

23 

9 



( -) 

See Denton, 255 Kan. at 863; Janik v. Jana, 474 N.E.2d 1054, 1057 (Ind. App. 1985); Capogreco 

v. CapOgreco, 378 N.E.2d 279 (Ill. App. 1978); C/ift v. C/ift, 10 S.W. 338, 341 (Tex. 1888). In 

some iikstances, the value of an improvement is higher or lower than its cost. In such cases, it is 

equity iihat guides the Court's determination of the appropriate value for reimbursement. 27  In any 
.; event, m order to receive a reimbursement, a tenant who funds improvements must affirmatively 

seek sub reimbursement at the time of partition. See Sack v. Tomlinson, 110 Nev. 204 (1994). 

Pere, the parties each testified regarding their monetary and in-kind contributions to the 

improvements on the property. Ms. Howard did not argue that she was entitled to a 

reimbursement for any contribution, however she argued that the court should apportion the 

10 parties'l ownership interests in proportion to their expenses. Because the Court has found that the 

11 parties e equal co-tenants, it will consider the issue of reimbursement to address Ms. Howard's 
1 

12 argum t that she is entitled to more than a one-half interest in the property, Although Ms. li 

13 Howar argues that she expended in excess of Two Hundred Thousand Dollars ($200,000) toward 

14 the improvements on the property, many of the expenses were paid in cash, and there are no 

15 records showing the source of the cash. 28  Further, neither party maintained sufficiently detailed 

16 records to confirm their exact contributions. For example, it is undisputed that the single most 

17 costly #proverrient on the property is the accessory dwelling, which the parties built as a 

18 reside* for Ms. Howard's mother. Even for this significant improvement, neither party 

19 presented clear testimony or other evidence regarding their respective interests. 

20 

21 

22 

27  For example, if one co-tenant does not consent to an improvement and the cost of the improvement is substantially 
higher than the resulting increase in value, the un-consenting co-tenaM may not be responsible for his share of the 

24 cost but rather his share of the increase in value. 
28  The court specifically notes that the evidence reveals that both Ms. Howard's mother and Mr. Hughes' father 
contributed funds toward the improvements on the property. Because the parties operated primarily in cash, there 
are very limited records pertaining to large transactions. 

23 



1 
1 
To begin, the evidence regarding the increase in property value attributable to the 

2 accesso'ry dwelling is limited. 29  Each party testified that the cost of the accessory dwelling was 

3 likely in excess of One Hundred Thousand Dollars ($100,000), however neither party was able to 

4 narrows the cost to a more precise number. Of greater significance is the fact that the parties 

5 providcid conflicting testimony regarding the source of funds for the accessory dwelling. 30  

6 Because the Court has no reliable evidence regarding who actually paid for the improvement, it 

7 cannot find that Ms. Howard is entitled to a reimbursement. 31  

8 	1Further, it is clear that the parties jointly sought the construction of the accessory 

9 dwellhig.32  Each party testified that both parties were involved in procuring and directing the 

10 contrac4ors on this project. While each party testified that the majority of the labor performed on 

11 the acciessory dwelling was contracted, there is no dispute that Mr. Hughes performed site 

12 preparaition and clean-up services and worked with Ms. Howard to complete several 

13 impro4ments to the interior. 33  Absent any evidence that either party is entitled to reimbursement, 

finds that the parties are entitled to equal shares of the resulting increased value. 34  

29  The primary reference to the attributable increase in value appears in Defendant's Exhibit J, which is an Appraisal 
of the property. The appraisal estimates a value attributable to the accessory dwelling that is $76 per square foot or 
$76,000, total (the appraisal lists the square footage of the accessory dwelling at 1000 square feet). Plaintiffs Exhibit 
14 is an Assessor's Improvement List for the property, it values the replacement cost of the Accessory Dwelling Unit 
as $118,46. There is no evidence establishing how this number was generated. 
30  Mr, Hughes does not dispute that he did not contribute financially to the dwelling, but it is not clear whether the 
fonds came from Ms. Howard or her mother (who has no cognizable ownership interest in the property whatsoever). 

19 See Recording of Ms. Howard's Testimony at 1:50:16 p.m. (Ms. Howard's testimony that she paid all of the 
contract1 rs in cash from a box in which her mother had all of her money). 
31  Notab y, Ms. Howard's counsel argued during closing arguments that a combination of Ms. Howard and Ms. 
Howard' S mother had paid in excess of $200,000. He argued that Ms. Howard's interest in the property should be 
reflectiv of both her and her mother's contributions. In other words, he argued that the improvement had been a 
gift to M. Howard from her mother and that Ms. Howard was entitled to the full benefit thereof. However, at Trial, 
Ms. Hoard presented no evidence whatsoever regarding her mother's intent when funding various improvements. 
Thus, thelCourt has no basis for a finding that Ms. Howard has a greater interest in the improvements that Mr. Hughes. 
32  Speci4cally, Ms. Howard completed the initial Special Use Permit Application, Mr. Hughes completed the 
Building iPermit Application, and both parties completed the Owner Acknowledgment for the Special Use Pei mit. 
See Plaintiff's Exhibits 9-11. 
33  Specifically, Mr. Hughes testified that they installed some subfiooring and various fixtures. 
34  A similar analysis is applicable to the garage/workshop structure: each party contributed financial resources (Ms. 
Howard Contributed approximately $20,000, which included approximately $5,000 in funds from Mr. Hughes' father; 
meanwh4e, Mr. Hughes funded electrical work and the pouring of a concrete pad); Mr. Hughes also conducted site 
preparatiOn and cleanup. The parties clearly endeavored to complete this improvement together; each of them 
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With respect to Ms. Howard's other expenditures, almost every receipt offered into 

evide4e corresponds to a project on which Mr. Hughes was working. Ms. Howard primarily 

provided the funds necessary to purchase tools and equipment while Mr. Hughes and his daughter 

completed the vast majority of the labor for the improvements. 35  Mr. Hughes also alleges that he 

expend6d approximately Twenty Thousand Dollars ($20,000) in cash toward improvements, but 

he has rovided only one receipt for electrical work in the approximate amount of One Thousand 

Dollars 1($1,000).36  Although it is unusual to spend almost Twenty Thousand Dollars ($20,000) 

without records thereof, it is not inconsistent with the parties' general approach to this project. 37  

Throughout the entire construction process, each party contributed significant resources 

toward 'improving the property, but neither of them maintained any records showing a running 

balanc of the value of their respective contributions. Their lackadaisical approach to record 

keeping, tends to show that the parties were jointly working toward a common goal of increasing 

the val4 of the property with an intent to share equally in the benefits. 38  

L.J.pon review of the testimony and other evidence presented at Trial, the Court finds that 

10 

1 

2 

4 

15 each p is entitled to an equal share of the property. Based upon the property appraisal in 

Defendant's Exhibit J, the vast majority of the property value is centralized in the building 

structures, thus there is no practical way of conducting a partition. Because Ms. Howard is in 

possess on of the property and has denied Mr. Hughes access, she shall be directed to pay Mr. 

16 

17 

18 

19 
I contributed resources toward the improvement with no formal bookkeeping or agreement regarding the value of their 

contributions. In the absence of evidence to the contrary, the parties are each entitled to share in the increased value 
resulting from this improvement 
35  By waY of example, Ms. Howard purchased hundreds of railroad ties, which Mr. Hughes and his daughter used in 
the consttuction of various retaining walls. See Defendant's Exhibit L, Bates Stamp EHTRIAL000520 (receipt for 
256 Railtioad Ties). 
36  See Retording of Mr. Hughes' Testimony at 11:32:27 a.m. 
37  The parties almost entirely operated in cash, as exemplified by the fact that Ms. Howard obtained a $137,000.00 
settlement in cashier's checks, which she subsequently cashed and maintained in a safe. 
38  Regard).ng the parties' intent to share in the benefits, the Court also notes that Ms. Howard testified that she intended 
for Mr. Hughes to be an equal co-tenant after the parties were married. Recording of Ms. Howard's Testimony at 
2:03:45 P.m. Both parties testified that they discussed marriage throughout most of the construction process, but 
their plans never came to fruition. Nevertheless, Ms. Howard's testimony indicates that at the time of the 
construction, the parties discussed marriage and even she believed that they would be equal co-tenants in the future. 
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HugheS his one-half share of Two Hundred and Twenty-Five Thousand Dollars ($225,000), less 

his one-half share of closing costs, fees and standard realtor commission by no later than July 1, 

2017. , 

coop CAUSE APPEARING, IT IS HEREBY ORDERED 

1. py no later than June 1, 2017, Ms. Howard shall buy-out Mr. Hughes' share in the property 

by paying him his one-half share of Two-Hundred and Twenty-Five Thousand Dollars 

'($225,000), less his one-half share of standard fees and costs associated with the sale of 

!real property. 

a. Ms. Howard shall transfer Mr. Hughes' payment to Mr. Hughes' attorney's trust 

account, where it shall remain until Mr. Hughes executes the documents necessary 

to transfer his interest in the joint tenancy to Ms. Howard. 

2. [If, by June 1, 2017, Ms. Howard declines to exercise the option of buying-out Mr. Hughes, 

the parties shall immediately list the property for sale with a mutually agreeable Realtor 

who regularly conducts business in Churchill County, Nevada. If the parties cannot agree 

upon a realtor, they shall file an application for setting to put this matter on calendar for 

the Court to designate a realtor. 

IT IS SO ORDERED. 

-141 pated this  gq- 	day of February 2017. 

13 



--14/ 
DA1ED this  „e " 1--t.  day of 

rrA4 

1 
	

CERTIFICATE OF MAILING  

2 
	 The undersigned, an employee of the Tenth Judicial District Court, hereby 

3 eertifieS that I served the foregoing ORDER AFTER FEBRUARY 6,2017 HEARING on the 
4 

parties by depositing a copy thereof in the U.S. Mail at Fallon, Nevada, postage prepaid, as 

6 
follows 

7 
	 lustin Townsend, Esq. 

Allison MacKenzie, Ltd. 
8 
	

1402 North Division Street 
arson City, NV 89703-4168 

9 

harles R. Kozak, Esq. 
ozak Lusiani Law, LLC 
100 Mill Street, Suite 115 
eno, NV 89502 

10 

11 

ue Sevon, Court Administrator 

12 

13 

14 

15 

Subscribed and sworn to this 

°TV(  ay of  Fahutahi.0017.  

Q.) 

Notary Publid/Clerk 
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The understgoed hereby affirms that 

this doeutneat does not contain the 

social 5r.otrrily number 9,114ny persgjj. 

3 

4 

5 
N TOWNSINI). 

SUP SEVC:1 ,1 
COURT CLE 

a 

1 Case No.15-10DC-0876 

Dept. No.1 

FILED 

2016 SEP 12 Atill: 18 

6 

7 
	

IN Till'', TENTH JUDICIAL. DISTRICT COURT OF THE STATE OF NEVADA 

8 
	

IN AND FOR IIIE COUNTY OF CHURCHILL 

9 

10 SHAUG1INAN L. HUGHES. an  • 
individual. 

1 1 
Plaintiff, 

12 
vs. 

ELIZABETH C. HOWARD, an 
14 individual: and DOES 1 through 

XX. inclusive. 
15 

Defendants. 

NOTICE OF ENTRY OF ORDER DENYING DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT AND DENYING DEFENDANT'S MOTION 

TO SET ASIDE DISMISSAL OF COUNTERCLAIM 

NOTICE IS IIERE13Y GIVEN that on the 7 th  day of September. 2016, the Court duly 

entered an Order Denying Defendant's Motion Jr SUMMaly ,Judgment and Denying Defendant's 

Motion to Set Aside dismissal (?/' ('ottnterclaint in the aboYe -entitled matter. A copy of said Order is 

attached hereto as Exhibit "I". 

AFFIRMATION 

24 
	

The undersigned does hereby affirm that the preceding document does not contain the 

Social Security number of any person. 

27 1/1 

28 /// 
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10 

DATED this 91h  day of September. 2016. 

ALLISON MacKENZIE, LTD. 
402 North Division Street 
Carson City. NV 89703-4168 

•••-•""""-- 

By: 	 
JUSTIN M. TOWNSEND, ESQ. 
Nevada State Bar No. 12293 

Attorneys for Plaintiff. 
SHAUGHNAN L. HUGHES 

11 

12 

13 
00 
00 • 
	

14 

15 

16 

17 

18 

19 

20 

21 

22 

13 

")4 

25 



13 

14 

15 

16 

17 

18 

19 

CERTIFICATE OF SERVICE  

Pursuant to NRCP Rule 5(b), 1 hereby certify that I am an employee of ALLISON. 

MacKENZIE, LTD., Attorneys at Law, and that on this date, I caused the foregoing document to be 

served on all parties to this action by: 

Placing a true copy thereof in a sealed postage prepaid envelope in the United States 
Mail in Carson City, Nevada [NRCP 5(b)(2)(B)] 

Hand-delivery - via Reno/Carson Messenger Service [NRCP 5(b)(2)(A)] 

Facsimile 

Federal Express. UPS, or other overnight delivery 

E-filing pursuant to Section IV of District of Nevada Electronic Filing Procedures 
[NRCP 5(b)(2)(D)] 

fully addressed as follows: 

C1.1ARI IS R. KOZAK. ESQ. 
KOZAK LUSIAN1 LAW, I.LC 
3100 Mill Street, Suite 115 
Reno, NV 89502 

DATED this 91h  day of September, 2016. 
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EXHIBIT "1" 



C.T1 

Case No. 15-10DC-0876 

Dept. I 

C71 

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

10 SHAUGHNAN L. HUGHES, 

Plaintiff, 

12 

31 ELIZABETH C. HOWARD, an individual; 
and DOES I through XX, inclusive, 

ORDER DENYING DEFENDANT'S 

MOTION FOR SUMMARY JUDGMENT 

AND DENYING DEFENDANT'S  

MOTION TO SET ASIDE DISMISSAL 

OF COUNTERCLAIM  

VS. 

14 

5 

16 

17 

18 

19 

20 

21 

2 -) 

23 

24 

Defendants. 

This matter came before the Court on ELIZABETH HOWARD's (hereinafter "Ms. 

Howard") Motion for Summary Judgment filed June 28, 2016, and her Motion to Set Aside 

Dismissal of Counterclaim, filed May 17, 2016. Ms. Howard is represented by Charles Kozak, 

Esq. SHAUGHNAN HUGHES (hereinafter "Mr. Hughes"), who is represented by Justin 

Townsend, Esq., has opposed both Motions. The Motions have been fully briefed by both 

parties. 

I. Factual and Procedural Background 

Mr. Hughes and Ms. Howard were involved in a romantic relationship in the years 

leading up to the filing of the Complaint in this case. In June of 2012, a parcel of real property 



I in Churchill County, Nevada (hereinafter "Fulkerson property"), was purchased by and 

2 conveyed to Ms. Howard by way of Special Warranty Deed.' Several days later, in July of 

3 2012, Ms. Howard conveyed the Fulkerson property by way of Quitclaim Deed to herself and 

4 Mr, Hughes as Joint Tenants? The parties subsequently made a number of improvements to the 

5 property, the details of which remain in dispute. What is not disputed is that Ms. Howard paid 

6 for a number of materials used in the improvement of the land and that Mr. Hughes paid 

7 property taxes on the land. 3  

	

8 	Sometime around March of 2015 the relationship between the parties deteriorated. Ms. 

9 Howard sought a Protection Order against Mr. Hughes from the New River Township Justice 

10 Court, but was ultimately denied. Thereafter, Mr. Hughes initiated this action by filing his 

11 Complaint on July 27, 2016. 

	

12 	In his Complaint, Mr. Hughes seeks an accounting of his interest in the Fulkerson 

13 Property. He further seeks an order directing the sale of the Fulkerson property and an equitable 

14 division of the proceeds thereof between the parties. On November 24, 2015, Ms. IIoward filed 

15 an Answer and Counterclaim requesting an order directing Mr. Hughes "to specifically perform 

16 the action required to give 100% sole ownership of the property to [Ms. Howard j." Further, in 

17 her Counterclaim, Ms. Howard alleges Fraud, Conversion, Intentional Infliction of Emotional 

18 Distress, and Specific Performance; she asks for an award of damages and special damages. 

	

19 	On December 11, 2015, Mr. Hughes moved to dismiss Ms. Howard's Counterclaims and 

20 strike certain allegations contained in the Counterclaim pursuant to NRCP 9(b), 12(b)(5), and 

21 19(f). This motion remained unopposed, and on January 7, 2016 this Court entered an Order 

22 granting the requested relief. 

23 

24 
t  See Defendant's Motion for Summary Judgment, Exhibit 5. 

2  See Plaintiffs Opposition to Motion for Summary Judgment, Exhibit 1. 
3  See, e.g. Plaintiffs Opposition to Motion for Summary Judgment, Exhibit 3. 



On May 17, 2016, Ms. Howard filed a Motion to Set Aside Dismissal of Counterclaim 

2 pursuant to NRCP 60(b)(1). Specifically, Mr. Kozak. (Ms, Howard's Attorney) stated that the 

3 opposition to Mr. Hughes' Motion "perhaps due to post office mistake or being misplaced 

4 somewhere at the Court, . . . was never filed by this Court" 

Also on May 17, 2016, the court held a Pre-Trial Conference at which point the case was 

scheduled for a Settlement Conference on July 29, 2016 and set for Trial on October 3, 2016 at 

7 9:00 a.m. Ms. Howard was given until July 8, 2016 to tile a supplement to her Motion to Set 

8 Aside Dismissal of Counterclaim. 

9 	On June 20, 2016, Ms. Howard filed an Opposition to Motion to Dismiss; Motion to 

10 Strike, however this Opposition was subsequently withdrawn on July 8, 2016. And, in its place 

on July 8, 2016, Ms. Howard filed her "Supplement to Elizabeth Howard's Motion to Set Aside 

Dismissal of Counterclaim Filed May 17, 2016." 

Meanwhile, on June 28, 2016 Ms. Howard filed her Motion for Summary Judgment. 

Both the Motion for Summary Judgment and Motion to Set Aside Dismissal of Counterclaim 

1 1f  were opposed by Mr. Hughes on July 20, 2016 and July 28, 2016, respectively, and come now 

before the Court for consideration. 

IL Analysis  

(a) Mu tion to Set Aside Dismissal of Counterclaim  

On motion and upon such terms as are just, the court may relieve a party or a party's 

legal representative from a final judgment, order, or proceeding for the following reasons: (1) 

mistake, inadvertence, suiprise, or excusable neglect." N.R.C.P. 60(b). "This is in the nature of 

a remedial statute; its object [is]. to relieve litigants who through some inadvertence, such as is 

common to mankind, might be deprived of a hearing upon the merits through their unintentional 

failure to bring themselves within a rule," Whise V. Whise, 36 Nev. 16, 20 (1913). Further, "the 

1 

1 

8 

19 

20 

21 

23 

24 

3 



court must give due consideration to the State's underlying basic policy of resolving eases on 

2 their merits whenever possible." Id. 

The Nevada Supreme Court has held "that the presence of the following factors indicates 

4 that 60(b)(1) has been satisfied: (1) a prompt application to remove the judgment; (2) the 

5 absence of an intent to delay the proceedings; (3) a lack of knowledge of procedural 

6 requirements; and (4) good faith." Yochum v. Davis, 98 Nev. 484, 487 (1982) (citing Hotel Last 

7 Frontier v. Frontier Prop., 79 Nev. 150 (1963)). 

When considering if a Motion is prompt, the court generally looks to Rule 60(b), stating 

9 that "Nile motion shall be made within a reasonable time, and for reason (1), . . . not more than 

10 6 months after the proceeding was taken or the date that written notice of entry of the judgment 

11 or order was served." N.R.C.P. 60(b). However, there are circumstances in which filings within 

2 the six month period are nevertheless not prompt. See, e.g. Kahn v. Orme, 108 Nev. 510, 514 

1 (1992) (finding that a filing to set aside default was not prompt even when it was filed within 

14 the six month period, because the moving party was aware of default and failed to take action 

15 for over five months). See also Union Petrochemical Corp. v. Scott, 96 Nev. 337, 339 (1980) 

16 (noting that six months is the outer limit, but that "want of diligence in seeking to set aside a 

17 judgment is ground enough for denial of such a motion"). 

18 	Preliminarily, the Court is concerned by the lack of Mr. Kozak's candor regarding the 

9 Opposition to the Motion to Dismiss. On May 17, 2016, Ms. Howard filed her initial Motion to 

20 set aside the Order. In this Motion, Mr. Kozak indicated that his office properly prepared, and 

21 placed in the mail, copies of Ms. I Toward's opposition. Mr. Kozak further stated that Mr. 

22 Townsend told Mr. Kozak that he had received a copy of the opposition. At the Pre-Trial 

23 hearing on May 17, 2016, the Court questioned Mr. Kozak about these statements. Ultimately, 

24 the record indicates that neither Mr. Townsend nor the Court ever received an Opposition to the 

4 



In the present case, Mr. Kozak's neglect is not excusable. Not only did Mr. Kozak fail to file an 

opposition or serve it on the opposing party, but he also delayed addressing the issue, and 

3 ultimately addressed it with a questionable level of candor. 

4 	Although the court recognizes the State's general preference of resolving issues on the 

merits, there is a limit to the deviations from procedural requirements that the court will tolerate. 

6 Mr. Kozak's conduct has exceeded that limit. Therefore, Ms. Howard's Motion to Set Aside 

7 Dismissal of Counterclaim is DENIED. 

(b) Summary Judgment  

Ms. Howard has also moved the Court for Summary Judgment against Mr. Hughes with 

10 respect to his Complaint. Summary judgment is proper only when "the pleadings, depositions, 

11 answers to interrogatories, and admissions on file, together with the affidavits, if any, show that 

12 there is no genuine issue as to any material fact and that the moving party is entitled to a 

1 3 judgment as a matter of law," N,R.C.P. 56(c). "A factual dispute is genuine when the evidence 

14 is such that a rational trier of fact could return a verdict for the nonmoving Party." Wood v. 

15 Safeway, inc., 121 Nev. 724, 733 (2005). Summary judgment may not be granted "if a 

16 reasonable jury could return a verdict for the non-moving party." Sprague v. Lucky Stores, 109 

7 Nev. 247, 249 (1993) (citing Oehler v. Humana, Inc, 105 Nev. 348, 350 (1983)). 

18 	When deciding a summary judgment motion, all evidence must be viewed in the light 

19 most favorable to the nonmoving party. Wood, 121 Nev. at 729. However, once a party has 

20 moved for summary judgment, the non-moving party must "set forth specific facts 

21 demonstrating the existence of a genuine issue for trial or have summary judement entered 

22 against him." Sprague, 109 Nev. at 250. 

23 	In the present case, Mr. Hughes has filed a complaint asking for the Court to determine 

24 the parties' respective rights to a parcel of real property which they own as joint tenants. A joint 

6 



Motion to Dismiss. Nevertheless, Mr. Kozak indicated that he could provide a file stamped 

copy of the Opposition from his records, Mr. Kozak has yet to produce such a copy. 

The question remains as to whether Ms. Howard's Motion to Set Aside Dismissal was 

timely. Mr. Hughes filed a Motion to Dismiss Ms. Howard's counterclaims on December 1 

5 2015. Ms. Howard failed to respond in a timely fashion. Thus, upon Mr. Hughes' Reply and 

6 Request for Submission, the Court entered the Order dismissing Ms. Howard's Counterclaim on 

7 January 7, 2016. Mr. Hughes filed a notice of entry regarding this Order on January 12, 2016. 4  

	

8 	Ms. Howard took no action whatsoever regarding the Order until over five months after 

9 it was entered. The most generous interpretation of the facts would lead the Court to find that 

10 Mr. Kozak prepared the Opposition in a timely manner, that his assistant placed two copies of 

the opposition in the mail, and that the post office inexplicably lost or mis-delivered both 

12 envelopes. However, Mr. Kozak's failure to take action when he received Mr. Hughes' Reply, 

13 filed December 30, 2015, or the Notice of Entry, filed January 12, 2016 is inexcusable. Both of 

14 these filings put Mr. Kozak on notice that no one had received the Opposition. Nevertheless, 

15 Mr. Kozak waited until May 17, 2016, the day of the Pre-Trial Hearing, to raise the issue for the 

16 first time. Mr. Kozak's delay in raising the issue had the potential to significantly prejudice the 

17 opposing party who arrived for the Pre-Trial Hearing with the understanding that the 

18 Counterclaims had been rcso1ved, 5  Thus, although his filing was within the six month period 

19 contemplated in N.R.C.P. 60(b), his actions do not constitute a "prompt application." 

	

20 	Further, the Court further finds that Mr. Kozak's conduct rises above the level of 

")1 "inadvertence" contemplated in Whise. inise, 36 Nev. 16, see also Sherinall v, Sothern Pacific 

7 ") Co., 11 Nev. 285, 291 (1909) (noting that the purpose DI the court's discretion is to prevent 

23 injustice that arises from excusable neglect and leads to an application of form over substance). 

24 
4  There is no indication or allegation that Ms. Howard did not receive a copy of this notice of entry by mail. 

s  The Court also notes that there is no mention of the counterclaims in the Plaintiff's Case Conference Report, file 
March 15, 2016. This is the only case conference report in the record. 

5 

2 

3 

4 

11 



1 tenancy in real property may be created "by transfer from a sole owner to himself or herself and 

others," Nev. Rev. Stat. 111.065(1) (2015). Once a joint tenancy is established, it may be 

3 partitioned, at the request of a joint tenant, in accordance with Chapter 39 of the Nevada 

4 Revised Statutes. The Court must then determine the respective interests of the parties in the 

real property. See Nev. Rev. Stat. 39.080 (2015). 

6 	Where unmarried persons acquire a parcel of real property as joint tenants, the 

apportionment should be in proportion to their respective contributions. Langevin v. York, 111 

8 lINev,  1481, 1485 (1995). Ms. Howard argues that the Nevada Supreme Court has stated that 

"there is a presumption that where cotenants unequally share in the purchase price of property, 

10 'the cotenants intended to share in proportion to the amount contributed to the purchase price."' 

11 Id. (quoting Sack v, Tomlin, 110 Nev. 204, 210 (1990. 6  However, Langevin is distinguishable 

12 from the present case because the parties not only made unequal contributions to the purchase 

13 price, but the party which did not contribute to the purchase price also provided no contribution 

14 to improvements or maintenance of the property thereafter. See 111 Nev. at 1485-86. In Sack, 

15  while the court started by looking at the contributions to the purchase price, it ultimately 

16 adjusted the percentage based upon their subsequent contributions using the "Kershman 

17 formula."  Sack, 110 Nev. at 211. Specifically, the court favorably cited Kershman v. /Cashman, 

18 which found that a joint tenant's share should be the percentage of their contribution to the 

19 value of the property—including contributions toward improvements after the initial purchase. 

20 192 Cal. App. 2d 23, 28-29 (1961) (cited by Sack, 110 Nev. a 210). 

21 	In the present case, Ms. Howard deeded the property to herself and Mr. Hughes as joint 

22 tenants. Mr. Hughes alleges that Ms. Howard intended to gift him an equal share in the 

3 

)4 
6  Although the dispute in Sack was centered around property owned as a tenancy in common, the court in Langevi 
found the precedent applicable to property owned as a joint tenancy. Langevin, Il l Nev. at 1485. 

7 



property. He has minimally supported this allegation with declarations in his Affidavit: 1  Mr. 

2 Hughes further provided receipts indicating that he paid property taxes for the Fulkerson 

Property in an amount exceeding $2,000.00. 8  Mr. Hughes further alleges that he paid for certain 

4 electrical work conducted on the Fulkerson Property's detached garage. He states that this 

5 assertion is supported by an invoice provided in Defendant's Motion for Summary Judgment. 9  

6 Additionally, Mr. Hughes alleges that he contributed toward some of the items purchased for 

7 the improvement for the property. Finally, Mr. Hughes alleges that he contributed to the value 

8 of the property by personally completing some of the improvements. 

Although Ms. Howard disputes the degree to which Mr. Hughes contributed to the cost 

10 of improvements on the property, when viewed in the light most favorable to Mr. Hughes, there 

11 is an issue of material fact with respect to the parties" respective contributions. 

2 	Because Mr. Hughes has provided specific allegations regarding his financial 

1311 contribution to the value of the property, and because the value of his contribution is a material 

4 fact for the court to consider in apportioning the parties' interests in a partition, Summary 

15 Judgment is not appropriate at this point. Therefore, Ms. Howard's Motion for Summary 

6 Judgment is Denied. 

17 GOOD CAUSE APPEARING, IT IS HEREBY ORDERED 

18 	1, Ms. Howard's Motion to Set Aside Dismissal of Counterclaims is hereby DENIED. 

9 	2. Ms. Howard's Motion for Summary Judgment is hereby DENIED, 

20 	IT IS SO ORDERED. 

Dated this 	day of September 2016. 

22 
THOMAS L. STOCKAKD 

23 
	

DISTRICT JUDGE 

24 
' Sec Affidavit of Shauglman L. Hughes, filed July 20, 2016 
'See Opposition to Motion for Summary Judgment, Exhibit 3. 

See Motion for Summary Judgment, Exhibit 19A. 
8 

 



DATED this  9  day of belt/  .2016. 

rzfv) 
Subscribed and sworn to this 

bet', 2016. 

Ald N caw 
day of 

14 

CERTIFICATE OF SERVICE 

The undersigned, an employee of the Tenth Judicial District Court, hereby certifies that I 

served the foregoing ORDER DENYING DEFENDANT'S MOTION FOR SUMMARY 

JUDGMENT AND DENYING DEFENDANT'S MOTION TO SET ASIDE DISMISSAL OF 

COUNTERCLAIM on the parties, by depositing a copy thereof as shown below. 

Justin M. Townsend, Esq. 
Allison MacKenzie, Ltd. 
402 N. Division Street 
Carson City, NV 89703-4168 

Charles R. Kozak, Esq. 
Kozak Lusiani Law, LLC 
3100 Mill Street, Suite 115 
Reno, NV 89502 
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Case No. 15-10DC-0876 

Dept. I 

" 

4 

5 

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF CHURCHILL 

SHAUGHNAN L. HUGHES, 

6 

ORDER DENYING DEFENDANT'S  

MOTION FOR SUMMARY JUDGMENT 

AND DENYING DEFENDANT'S  

MOTION TO SET ASIDE DISMISSAL 

OF COUNTERCLAIM 

This matter came before the Court on ELIZABETH HOWARD's (hereinafter "Ms. 

17  Howard") Motion for Summary Judgment filed June 28, 2016, and her Motion to Set Aside 

18  Dismissal of Counterclaim, filed May 17, 2016. Ms. Howard is represented by Charles Kozak, 

19 Esq. SHAUGHNAN HUGHES (hereinafter "Mr. Hughes"), who is represented by Justin 

20  Townsend, Esq., has opposed both Motions. The Motions have been fully briefed by both 

21 parties . 

I. Factual and Procedural Background 

Mr. Hughes and Ms. Howard were involved in a romantic relationship in the years 

coding up to the filing of the Complaint in this case. In June of 2012, a parcel of real property 

11 

12 

Plaintiff, 

1311 ELIZABETH C. HOWARD, an individual; 
and DOES I through XX, inclusive, 

14 
Defendants. 

10 

16 

22 

23 

24 

VS. 

1 

2 

3 

15 



1 in Churchill County, Nevada (hereinafter "Fulkerson property"), was purchased by and 

2 conveyed to Ms. Howard by way of Special Warranty Deed. 1  Several days later, in July of 

3 2012, Ms. Howard conveyed the Fulkerson property by way of Quitclaim Deed to herself and 

4 Mr. Hughes as Joint Tenants. 2  The parties subsequently made a number of improvements to the 

5 property, the details of which remain in dispute. What is not disputed is that Ms. Howard paid 

6 for a number of materials used in the improvement of the land and that Mr. Hughes paid 

7 property taxes on the land. 3  

Sometime around March of 2015 the relationship between the parties deteriorated. Ms. 

9 Howard sought a Protection Order against Mr. Hughes from the New River Township Justice 

0 Court, but was ultimately denied. Thereafter, Mr. Hughes initiated this action by filing his 

Complaint on July 27, 2016. 

12 	In his Complaint, Mr. Hughes seeks an accounting of his interest in the Fulkerson 

13 Property. He further seeks an order directing the sale of the Fulkerson property and an equitable 

14 division of the proceeds thereof between the parties. On November 24, 2015, Ms. Howard filed 

15 an Answer and Counterclaim requesting an order directing Mr. Hughes "to specifically perform 

16 the action required to give 100% sole ownership of the property to [Ms. Howard]." Further, in 

17 her Counterclaim, Ms. Howard alleges Fraud, Conversion, Intentional Infliction of Emotional 

18 Distress, and Specific Performance; she asks for an award of damages and special damages. 

19 	On December 11, 2015, Mr. Hughes moved to dismiss Ms. Howard's Counterclaims and 

20 strike certain allegations contained in the Counterclaim pursuant to NRCP 9(b), 12(b)(5), and 

21 12(f). This motion remained unopposed, and on January 7, 2016 this Court entered an Order 

22 granting the requested relief. 

23 

    

24 

   

See Defendant's Motion for Summary Judgment, Exhibit 5. 
2  See Plaintiff's Opposition to Motion for Summary Judgment, Exhibit 1. 
5 See, e.g. Plaintiff's Opposition to Motion for Summary Judgment, Exhibit 3_ 
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On May 17, 2016, Ms. Howard filed a Motion to Set Aside Dismissal of Counterclaim 

2 pursuant to NRCP 60(b)(1). Specifically, Mr. Kozak (Ms. Howard's Attorney) stated that the 

3 opposition to Mr. Hughes' Motion "perhaps due to post office mistake or being misplaced 

4 somewhere at the Court, . . . was never filed by this Court." 

Also on May 17, 2016, the court held a Pre-Trial Conference at which point the case was 

6 scheduled for a Settlement Conference on July 29, 2016 and set for Trial on October 3, 2016 at 

7 9:00 a.m. Ms. Howard was given until July 8, 2016 to file a supplement to her Motion to Set 

8 Aside Dismissal of Counterclaim. 

On June 20, 2016, Ms. Howard filed an Opposition to Motion to Dismiss; Motion to 

i0f Strike, however this Opposition was subsequently withdrawn on July 8, 2016. And, in its place 

on July 8, 2016, Ms. Howard filed her "Supplement to Elizabeth Howard's Motion to Set Aside 

12 Dismissal of Counterclaim Filed May 17, 2016." 

13 	Meanwhile, on June 28, 2016 Ms. Howard filed her Motion for Summary Judgment. 

14 Both the Motion for Summary Judgment and Motion to Set Aside Dismissal of Counterclaim 

15 were opposed by Mr. Hughes on July 20, 2016 and July 28, 2016, respectively, and come now 

16 before the Court for consideration. 

IL Analysis 

(a) Motion to Set Aside Dismissal of Counterclaim  

"On motion and upon such terms as are just, the court may relieve a party or a party's 

legal representative from a final judgment, order, or proceeding for the following reasons: (1) 

mistake, inadvertence, surprise, or excusable neglect." N.R.C.P. 60(b). "This is in the nature of 

a remedial statute; its object [is] to relieve litigants who through some inadvertence, such as is 

common to mankind, might be deprived of a hearing upon the merits through their unintentional 

failure to bring themselves within a rule." Whise v. Whise, 36 Nev. 16, 20 (1913). Further, "the 
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1 court must give due consideration to the State's underlying basic policy of resolving cases on 

2 their merits whenever possible." Id. 

3 	The Nevada Supreme Court has held "that the presence of the following factors indicates 

4 that 60(b)(1) has been satisfied: (1) a prompt application to remove the judgment; (2) the 

5 absence of an intent to delay the proceedings; (3) a lack of knowledge of procedural 

6 requirements; and (4) good faith." Yochum v, Davis, 98 Nev. 484, 487 (1982) (citing Hotel Last 

7 Frontier v. Frontier Prop., 79 Nev. 150 (1963)). 

When considering if a Motion is prompt, the court generally looks to Rule 60(b), stating 

9 that "[t]he motion shall be made within a reasonable time, and for reason (1), . . not more than 

10 6 months after the proceeding was taken or the date that written notice of entry of the judgment 

or order was served." N.R.C.P. 60(b). However, there are circumstances in which filings within 

12 the six month period are nevertheless not prompt. See, e.g. Kahn v. Orme, 108 Nev. 510, 514 

13 (1992) (finding that a filing to set aside default was not prompt even when it was filed within 

4 the six month period, because the moving party was aware of default and failed to take action 

15 for over five months). See also Union Petrochemical Corp. V. Scott, 96 Nev. 337, 339 (1980) 

16 (noting that six months is the outer limit, but that "want of diligence in seeking to set aside a 

17 judgment is ground enough for denial of such a motion"). 

18 	Preliminarily, the Court is concerned by the lack of Mr. Kozak's candor regarding the 

19 Opposition to the Motion to Dismiss. On May 17, 2016, Ms. Howard filed her initial Motion to 

20 set aside the Order. In this Motion, Mr. Kozak indicated that his office properly prepared, and 

21 placed in the mail, copies of Ms. Howard's opposition. Mr. Kozak further stated that Mr. 

22 Townsend told Mr. Kozak that he had received a copy of the opposition. At the Pre-Trial 

23 hearing on May 17, 2016, the Court questioned Mr. Kozak about these statements. Ultimately, 

24 the record indicates that neither Mr. Townsend nor the Court ever received an Opposition to the 

11 

4 



1 Motion to Dismiss. Nevertheless, Mr. Kozak indicated that he could provide a file stamped 

2 copy of the Opposition from his records. Mr. Kozak has yet to produce such a copy. 

3 	The question remains as to whether Ms. Howard's Motion to Set Aside Dismissal was 

4 timely. Mr. Hughes filed a Motion to Dismiss Ms. Howard's counterclaims on December 11, 

5 2015. Ms. Howard failed to respond in a timely fashion. Thus, upon Mr. Hughes' Reply and 

6 Request for Submission, the Court entered the Order dismissing Ms. Howard's Counterclaim on 

7 January 7, 2016. Mr. Hughes filed a notice of entry regarding this Order on January 12, 2016. 4  

8 	Ms. Howard took no action whatsoever regarding the Order until over five months after 

9 it was entered. The most generous interpretation of the facts would lead the Court to find that 

0 Mr. Kozak prepared the Opposition in a timely manner, that his assistant placed two copies of 

the opposition in the mail, and that the post office inexplicably lost or rais-delivered both 

2 envelopes. However, Mr. Kozak's failure to take action when he received Mr. Hughes' Reply, 

13 filed December 30, 2015, or the Notice of Entry, filed January 12, 2016 is inexcusable. Both of 

14 these filings put Mr. Kozak on notice that no one had received the Opposition. Nevertheless, 

15 Mr. Kozak waited 'until May 17, 2016, the day of the Pre-Trial Hearing, to raise the issue for the 

16 first time. Mr. Kozak's delay in raising the issue had the potential to significantly prejudice the 

17 opposing party who arrived for the Pre-Trial Hearing with the understanding that the 

18 Counterclaims had been resolved. 5  Thus, although his filing was within the six month period 

19 contemplated in N.R.C.P. 60(b), his actions do not constitute a "prompt application." 

20 	Further, the Court further finds that Mr. Kozak's conduct rises above the level of 

21 "inadvertence" contemplated in Whise. Whise, 36 Nev. 16, see also Sherman v, Sothern Pacific 

22 Co., 31 Nev. 285, 291 (1909) (noting that the purpose of the court's discretion is to prevent 

23 injustice that arises from excusable neglect and leads to an application of form over substance). 

4  There is no indication or allegation that Ms. Howard did not receive a copy of this notice of entry by mail. 
5  The Court also notes that there is no mention of the counterclaims in the Plaintiff's Case Conference Report, file 
March 15, 2016. This is the only case conference report in the record. 

5 

24 



I In the present ease, Mr. Kozak' s neglect is not excusable. Not only did Mr. Kozak fail to file an 

2 opposition or serve it on the opposing party, but he also delayed addressing the issue, and 

3 ultimately addressed it with a questionable level of candor. 

	

4 	Although the court recognizes the State's general preference of resolving issues on the 

5 merits, there is a limit to the deviations from procedural requirements that the court will tolerate. 

6 Mr. Kozak's conduct has exceeded that limit. Therefore, Ms. Howard's Motion to Set Aside 

7 Dismissal of Counterclaim is DENIED. 

	

8 	(b) Summary Judgment  

	

9 	Ms. Howard has also moved the Court for Summary Judgment against Mr. Hughes with 

10 respect to his Complaint. Summary judgment is proper only when "the pleadings, depositions, 

11 answers to interrogatories, and admissions on file, together with the affidavits, if any, show that 

12 there is no genuine issue as to any material fact and that the moving party is entitled to a 

13 judgment as a matter of law." N.R.C.P. 56(c). "A factual dispute is genuine when the evidence 

14 is such that a rational trier of fact could return a verdict for the nonmoving Party." Wood v. 

15 Safeway, Inc., 121 Nev. 724, 731 (2005). Summary judgment may not be granted "if a 

16 reasonable jury could return a verdict for the non-moving party." Sprague v. Lucky Stores, 109 

17 Nev. 247, 249 (1993) (citing Oehler v. Humana, Inc., 105 Nev. 348, 350 (1983)). 

	

18 	When deciding a summary judgment motion, all evidence must be viewed in the light 

19 most favorable to the nonmoving party. Wood, 121 Nev. at 729. However, once a party has 

20 moved for summary judgment, the non-moving party must "set forth specific facts 

2111 demonstrating the existence of a genuine issue for trial or have summary judgment entered 

22 against him." Sprague, 109 Nev. at 250. 

	

23 	In the present case, Mr. Hughes has filed a complaint asking for the Court to determine 

24 the parties' respective rights to a parcel of real property which they own as joint tenants. A joint 

6 



11 

1 tenancy in real property may be created "by transfer from a sole owner to himself or herself and 

2 others." Nev. Rev. Stat. 111.065(1) (2015). Once a joint tenancy is established, it may be 

3 partitioned, at the request of a joint tenant, in accordance with Chapter 39 of the Nevada, 

4 Revised Statutes, The Court must then determine the respective interests of the parties in the 

5 real property. See Nev. Rev. Stat. 39.080 (2015). 

6 	Where unmarried persons acquire a parcel of real property as joint tenants, the 

7 apportionment should be in proportion to their respective contributions. Langevin v. York, 111 

8 Nev. 1481, 1485 (1995). Ms. Howard argues that the Nevada Supreme Court has stated that 

9 "there is a presumption that where cotenants unequally share in the purchase price of property, 

10 the cotenants intended to share in proportion to the amount contributed to the purchase price.' 

Id. (quoting Sack v. Tomlin, 110 Nev, 204, 210 (1994)). 6  However, Langevin is distinguishable 

12 from the present case because the parties not only made unequal contributions to the purchase 

13 price, but the party which did not contribute to the purchase price also provided no contribution 

14 to improvements or maintenance of the property thereafter. See 111 Nev. at 1485-86. hi Sack, 

15 while the court started by looking at the contributions to the purchase price, it ultimately 

16 adjusted the percentage based upon their subsequent contributions using the "Kershman 

17 foltaula." Sack, 110 Nev. at 211. Specifically, the court favorably cited Kershrnan v. Kershman, 

18 which found that a joint tenant's share should be the percentage of their contribution to the 

19 value of the property—including contributions toward improvements after the initial purchase. 

20 192 Cal. App. 2d23, 28-29 (1961) (cited by Sack, 110 Nev. at 210). 

21 	In the present case, Ms. Howard deeded the property to herself and Mr. Hughes as joint 

22 tenants. Mr. Hughes alleges that Ms. Howard intended to gift him an equal share in the 

23 

24 	  
6  Although the dispute in Sack was centered around property owned as a tenancy in common, the court in Langevi 
found the precedent applicable to property owned as a joint tenancy. Langevin, 111 Nev. at 1485. 

7 



Dated this 	I 	day of September 2016. 21 

22 

1 property. He has minimally supported this allegation with declarations in his Affidavit. 7  Mr. 

2 Hughes further provided receipts indicating that he paid property taxes for the Fulkerson 

3 Property in an amount exceeding $2,000.00. 8  Mr. Hughes further alleges that he paid for certain 

4 electrical work conducted on the Fulkerson Property's detached garage. Be states that this 

5 assertion is supported by an invoice provided in Defendant's Motion for Summary Judgment. 9  

6 Additionally, Mr. Hughes alleges that he contributed toward some of the items purchased for 

7 the improvement for the property. Finally, Mr. Hughes alleges that he contributed to the value 

of the property by personally completing some of the improvements. 

	

9 	Although Ms. Howard disputes the degree to which Mr. Hughes contributed to the cost 

10 of improvements on the property, when viewed in the light most favorable to Mr. Hughes, there 

11 is an issue of material fact with respect to the parties' respective contributions. 

	

12 	Because Mr. Hughes has provided specific allegations regarding his financial 

13 contribution to the value of the property, and because the value of his contribution is a material 

14 fact for the court to consider in apportioning the parties' interests in a partition, Summary 

15 Judgment is not appropriate at this point. Therefore, Ms. Howard's Motion for Summary 

16 Judgment is Denied. 

17 GOOD CAUSE APPEARING, IT IS HEREBY ORDERED 

	

18 	1. Ms. Howard's Motion to Set Aside Dismissal of Counterclaims is hereby DENIED. 

	

19 	2. Ms. Howard's Motion for Summary Judgment is hereby DENIED. 

	

20 	IT IS SO ORDERED. 

23 

7  See Affidavit of Shaughnan L. Hughes, filed July 20, 2016 
See Opposition to Motion for Summary Judgment, Exhibit 3. 

9  See Motion for Summary Judgment, Exhibit 19A. 

24 
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DATED this 	day of 

CERTIFICATE OF SERVICE 

The undersigned, an employee of the Tenth Judicial District Court, hereby certifies that I 

served the foregoing ORDER DENYING DEFENDANT'S MOTION FOR SU1VIMARY 

JUDGMENT AND DENYING DEFENDANT'S MOTION TO SET ASIDE DISMISSAL OF 

COUNTERCLAIM on the parties, by depositing a copy thereof as shown below. 

Justin M. Townsend, Esq. 
Allison MacKenzie, Ltd. 
402 N. Division Street 
Carson City, NV 89703-4168 

Charles R. Kozak Esq. 
Kozak Lusiani Law, LLC 
3100 Mill Street, Suite 115 
Reno, NV 89502 

Subscribed and sworn to this 

rl day of 
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	IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

	

8 
	

IN AND FOR THE COUNTY OF CHURCHILL 
9 SHAUGHNAN L. HUGHES, an 

10 individual, 

	

11 
	

Plaintiff; 
	

ANSWER AND COUNTERCLAIM 
12 

VS. 

13 

ELIZABETH C. HOWARD, an 
14 individual; and DOES I through 

15 
XX, inclusive, 

16 
	

Defendants 

17 

ELIZABETH C. HOWARD, an 
individual, 

Counterclaimant, 
20 	

VS. 

21 
SHAUGHAN L. HUGHES, an 

22 individual; and DOES 1 through 
XX, inclusive, 

23 

Counterdefmdants 

ANSWER 

ELIZABETH HOWARD, an individual (hereinafter "Defendant/Counterclaimant"), by 

and through her attorney of record, Charles R. Kozak, Esq., answers SHAUGHAN L. 

24 

25 

26 

27 

28 

18 

19 

1 



1 HUGHES', an individual (hereinafter "Plaintiff/Counterdefendant"), Complaint as follows: 

	

2 	

Answering Paragraph 1 of Plaintiff's Complaint, Defendant admits that Plaintiff and 
3 

Defendant are recorded as joint owners of the property described in Paragraph 1 but denies 4 

Plaintiff is in fact entitled to any interest in the property whatsoever; 

	

6 
	

Answering Paragraph 2, Defendant denies the allegations therein; 

	

7 
	

Answering Paragraph 3, Defendant admits improvements have been made to the 

property but denies Plaintiff has any interest in said improvements; 
9 

Answering Paragraph 4, Defendant admits the allegations contained therein; 10 

	

11 
	 Answering Paragraph 5, Defendant admits there was romantic involvement for a time, 

12 but was substantially less than six years. 

Answering Paragraph 6, Defendant admits the allegations contained therein; 
14 

Answering Paragraph 7, Defendant admits the allegations contained therein. 
15 

	

16 

	 Answering Paragraph 8, Defendant admits the allegations contained therein. 

	

17 
	 Answering Paragraph 9, Defendant denies the allegations therein; 

	

18 
	

Answering Paragraph 10, Defendant admits the allegations contained therein; 

	

19 	

Answering Paragraph 11, Defendant admits the allegations contained therein; 
20 

Answering Paragraph 12, Defendant admits the allegations contained therein; 21 

	

22 
	 Answering Paragraph 13, Defendant denies the allegations contained therein; 

	

23 
	 Answering Paragraph 14, Defendant denies the allegations contained therein; 

	

24 
	

Answering Paragraph 15, Defendant admits the allegations contained therein; 

	

25 	

Answering Paragraph 16, Defendant admits the allegations contained therein; 
26 

Answering Paragraph 17, Defendant admits the allegations contained therein; and 27 

	

28 
	 Answering Paragraphs 18, 19, 20, 21, 22, 23,24 and 25, Defendant denies the 

2 



allegations contained therein. 

COUNTERCLAIM  

STATEMENT OF FACTS  

1. Defendant/Counterclaimant was employed by Professional Hospital Supply located in 

Fairfield, California from September 2007 until August 2008. On July 23, 2008, 

Defendant/Counterclaimant was seriously injured on the job in San Francisco, California, and 

thus is disabled from that accident. 

2. Defendant/Counterclaimant was forced to sell precious metals and jewelry to make ends 

meet after her worker's compensation was stalled and she was waiting for a third party personal 

injury settlement. 

3. Defendant/Counterclaimant met the Plaintiff/Counterdefendant, Shaughnan L. Hughes, 

who was employed by a precious metal buying company when she sold her coins to him. At the 

time, Plaintiff/Counterdefendant seemed very friendly and eager to help her. 

4. Eventually a relationship developed between Defendant/Counterclaimant and 

Plaintiff/Counterdefendant, and Defendant and they decided to move to Fallon, Nevada in 

August of 2010, after dating for almost a year. Plaintiff/Counterdefendant requested that 

Defendant/Counterclaimant give him all her jewelry and extra money from her worker's comp 

check and state disability payment so they could rent a place in Fallon, Nevada. 

5. On November 2, 2010, Defendant/Counterclaimant received $4,489.14 as a settlement 

for her dog bite case. Defendant/Counterclaimant used part of her settlement being $2,500 to 

purchase one-half interest in a 1995 Toyota 4-runner with the Plaintiff/Counterdefendant. 

Plaintiff/Counterdefendant also insisted Defendant/Counterclaimant purchase a bed for $1500 

for Defendant/Counterclaimant and Plaintiff/Counterdefendant to sleep on since they were 

3 



sleeping on a sponge on the floor. 

6. In April 2011, Plaintiff/Counterdefendant took a cut in pay to avoid going on the road 

for his company and was reduced to answering prospective customers' questions on the phone. 

Plaintiff/Counterdefendant spent most of his $15 dollar per hour earnings on bullets, projectiles, 

casings and firearms. 

7. Plaintiff/Counterdefendant also had child support obligations for his two daughters 

which he resented paying. 

8. In September 2011, Plaintiff/Counterdefendant's ex-wife was going to move to Indiana 

and take Plaintiff/Counterdefendant's two daughters with her, and Plaintiff/Counterdefendant's 

father did not want to lose contact with his granddaughters, so Plaintiff/Counterdefendant's 

father hired an attorney to help Plaintiff/Counterdefendant fight for custody of his two girls. 

Plaintiff/Counterdefendant's ex did not want to wait a year before moving, so the ex-wife called 

Plaintiff/Counterdefendant and told him that he had ruined her life again and to come and get 

the girls. Defendant/Counterclaimant accompanied Plaintiff/Counterdefendant to all court cases 

involving his children, including picking up the girls and bringing them back to Fallon, to the 

small two bedroom, two bath manufactured home on one acre which Plaintiff/Counterdefendant 

and Defendant/Counterclaimant rented when they first moved. 

9. Life at home became extremely stressful as Savannah (the eldest daughter) was 

becoming mentally unstable. Plaintiff/Counterdefendant was ill-prepared to be around his 

children full time, and vented his frustration on the Defendant/Counterclaimant. His children 

were and are habitual liars and Plaintiff/Counterdefendant would constantly yell at 

Defendant/Counterclaimant over things his children had done. As a result, 

Defendant/Counterclaimant threatened to leave Plaintiff/Defendant. 

4 



10. Eventually, Defendant/Counterclaimant received her settlement check in the amount of 

$156,000 on June 13, 2012. With the proceeds, Defendant/Counterclaimant purchased the 

property located at 11633 Fulkerson Road in Fallon, Nevada. 

11. Plaintiff/Counterdefendant insisted that Defendant/Counterclaimant put numerous 

improvements on the property all of which she paid for. They included a $25,000 garage, a few 

thousand dollars of base rock, and about 700 railroad ties for retaining walls and fence posts. 

12. Plaintiff/Counterdefendant exerted undue influence on Defendant/Counterclaimant to 

quit claim Plaintiff/Counterdefendant on the deed to her residence five (5) days after she closed 

the sale. Plaintiff/Counterdefendant represented that if she should die on one of her many trips 

to her work comp doctors' appointments in San Francisco, California, that he and his children 

would be out in the street, and brow beat her until she complied with his demands. 

Plaintiff/Counterdefendant also took Defendant/Counterclaimant to an attorney in Fernley, 

Nevada and wanted Plaintiff/Counterdefendant to make out a living will to him and his children 

so they could inherit her things in case Defendant/Counterclaimant passed away. 

13. Defendant/Counterclaimant was under a doctor's care and on heavy medication at that 

time due to her injuries, and does not have a clear recollection as to the circumstances 

surrounding her execution of the quit claim deed. 

14. Plaintiff/Counterdefendant began introducing Defendant/Counterclaimant as his "wife" 

to all of their friends and Defendant/Counterclaimant was very afraid because she truly couldn't 

remember if they had married. 

15. Plaintiff/Counterdefendant took Defendant/Counterclaimant and her mother to Virginia 

City, Nevada, in or around March of 2013, to show Defendant/Counterclaimant's mother 

around. While there, Plaintiff/Counterdefendant showed Defendant/Counterclaimant and her 



fl 

mother "Verda" where he would like to get married to Defendant/Counterclaimant, in a little 

2 
church setting in a bar in Virginia City. 

	

16. 	At this time, Plaintiff/Counterdefendant had demanded that Defendant/Counterclaimant 
4 

5 
put all her money in cash in his safe and stated that "if you die, your family will get it all and I 

6 won't be able to afford to live here. Plaintiff/Counterdefendant was constantly using 

7  intimidation, coercion and guilt tactics to convince Defendant/Counterclaimant to put her assets 
a 

under his control. 
9 

	

17. 	In January of 2013, Plaintiff/Counterdefendant was fired from his job. He never 
10 

11 obtained further employment because he didn't want to take any jobs that the EDD wanted him 

12 to interview for. Plaintiff/Counterdefendant never obtained further employment and 

13 Defendant/Counterclaimant was forced to pay all the bills and buy food. 
14 

Defendant/Counterclaimant did so under duress; and if she complained, 
15 

16 
Plaintiff/Counterdefendant would yell, "I don't have a job, and you have a paycheck, you're 

17 loaded". Defendant/Counterclaimant was existing on a $912 per month social security 

18 disability check, and Defendant/Counterclaimant's mother "Verda" was also chipping in over 

19 
$200 a month. 

20 

	

18. 	Plaintiff/Counterdefendant started driving Defendant/Counterclaimant's because he 
21 

22 
totaled his own and couldn't afford to buy another one, and he complained that the Toyota was a 

23 gas hog and couldn't afford to put gas in it. 

	

24 19. 	Plaintiff/Counterdefendant began a campaign of terror, control and isolation over the 

25 
Defendant/Counterclaimant. He berated her in front of his daughters who as a result lost 

26 

complete respect for Defendant/Counterclaimant. Plaintiff/Counterdefendant constantly yelled 
27 

28 
at her that she was crazy and needed to see a psychiatrist. Plaintiff/Counterdefendant never shut 

1 

3 

6 



up. 

20. When Defendant/Counterclaimant was on the phone with anyone, 

Plaintiff/Counterdefendant would drop what be was doing and come running in and start talking 

to Defendant/Counterclaimant and grabbing her breasts and pulling his pants down and 

spreading his butt cheeks in her face and try to hit her in the face with his penis while giggling 

and laughing in an idiotic manner. This was a daily occurrence. 

21. Plaintiff/Counterdefendant spent most of Defendant/Counterclaimant's money while she 

was on opiate medication, and to this day she does not know where it all was spent. 

22. Plaintiff/Counterdefendant eventually convinced Defendant/Counterclaimant's mother 

"Verda" to sell her home of 67 years in the Bay area, and to move to Fallon, Nevada by 

repeatedly stating to her that "we will have so much fun!". 

23. Plaintiff/Counterdefendant insisted that instead of buying a home in town, she should 

build one on the property behind the main house because Plaintiff/Counterdefendant didn't want 

Defendant/Counterclaimant to be going to her mother's all the time. 

Defendant/Counterclaimant's mother "Verda" is also disabled and needs constant help and 

that Defendant/Counterclaimant could take care of him and his children as well as her mother at 

the same time. Plaintiff/Counterdefendant told Defendant/Counterclaimant that her job was to 

take care of him and his children first. 

24. Defendant/Counterclaimant's mother purchased a fifth wheel to sleep in while her home 

was being built on the property. 

25. Plaintiff/Counterdefendant insisted that Defendant/Counterclaimts mother "Verda" keep 

all her cash in his safe and stole thousands of dollars from her. PlaintiffCounterdefendant 

incurred unauthorized expenses purportedly for her home so that she was unable to complete 

7 



her home. 

26. After Plaintiff/Counterdefendant had depleted all of Defendant/Counterclaimant and her 

mother's assets, he did not feel the need to be civil to them. Plaintiff/Counterdefendant never 

mentioned getting married again; and if Defendant/Counterclaimant brought it up, 

Plaintiff/Counterdefendant would say, "why would you want to get married to someone that 

isn't working?", then Plaintiff/Counterdefendant would say "I consider us married". 

27. Plaintiff/Counterdefendant became very distant and angry and found fault with 

everything Defendant/Counterplaintiff did. On November 1, 2013, Defendant/Counterclaimant 

was cut off from all medical help as worker's comp insisted Defendant/Counterclaimant could 

pay for her own medical through Medicare, and Defendant/Counterclaimant went into severe 

withdrawals. 

28. In August of 2014, PlaintifUCounterdefendant, Defendant/Counterclaimant and the kids 

were in the car coming from Fernley, and Plaintiff/Counterdefendant decided to start berating 

Defendant/Counterclaimant in the car in front of his kids until he had 

Defendant/Counterclaimant in tears. Upon arriving at home, Defendant/Counterclaimant got 

out of the car, walked up to the trees they planted a few months earlier and was crying, when 

Plaintiff/Counterdefendant decided to come up and start ridiculing Defendant/Counterclaimant 

for no reason until Defendant/Counterclaimant told him she was tired of watching 

Plaintiff/Counterdefendant wrestle with his two teenagers and putting his hands where they 

don't belong right in front of Defendant/Counterclaimant's mother and company. Afterwards, 

Plaintiff/Counterdefendant stepped back and blasted Defendant/Counterclaimant with calling 

him a pedophile, at which time Defendant/Counterclaimant said "it doesn't look right!", and 

Plaintiff/Counterdefendant started yelling at Defendant/Counterclaimant telling her that "why 

8 



3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

doesn't she just hurry up and die and leave them alone, and then he started running back to the 
2 

house yelling at his daughters "did you see that, she's gonna kill me, she's gonna kill us!, over 
and over, screaming like a girl, yelling for them to call 911. Plaintiff/Counterdefendant ran into 
the house and hid behind his 13 year old while yelling to his older daughter (Savannah) to push 

6 Defendant/Counterclaimant off the steps, and she did. The Sheriffs came and took everyone's 
statement, and Plaintiff/Counterdefendant lied about everything so he could have more control 
over Defendant/Counterclaimant. Defendant/Counterclaimant's mother had just left that 
morning to stay with Defendant/Counterclaimant's youngest sister in La Pine Oregon, and 
wasn't there to be a witness. 

29. After this incident, Plaintiff/Counterdefendant made life hell for 

Defendant/Counterclaimant in her own home by constantly berating her in front of his teenage 
daughters and was intent on getting rid of Defendant/Counterclaimant and her mother at all 
costs. Plaintiff/Counterdefendant's father even confronted Defendant/Counterclaimant at her 
home in 2015 demanding that Defendant/Counterclaimant put her mother in a rest home, at 
which time Defendant/Counterclaimant told Plaintiff/Counterdefendant's father that her mother 
"Verda" wasn't sick enough to be put in a rest home and what did he want her to do, throw her 
mother into the street? After that, Plaintiff/Counterdefendant's father "John" yelled "YES!", 
because he wanted to move into her home. 

30. Plaintiff/Counterdefendant paid no bills or expenses with the exception of the property 
taxes and guns and ammo for his business since January 2013. Defendant/Counterclaimant 
applied for and received a food stamp card because Plaintiff/Counterdefendant would not do it 
and complained that he wasn't going to sit in that office with all those low lives. So 

Defendant/Counterclaimant sat in there and was able to get a food card for the four of them, and 

9 



when Defendant/Counterclaimant got home and Plaintiff/Counterdefendant found out that 
2 

Defendant/Counterclaimant had a food card, Plaintiff/Counterdefendant demanded it from 
3 

Defendant/Counterclaimant and wouldn't let her have it back, proclaiming that he was better at 4 

buying food than her. All Plaintiff/Counterdefendant bought was breakfast food telling 

6 Defendant/Counterclaimant that if she wanted dinner stuff, then she could buy it with her own 
7  money. 

31. 	In December of 2014, Defendant/Counterclaimant had helped her mother sell the fifth 
9 

wheel since now Defendant/Counterclaimant's mother was able to move into the home that was 10 

1]- 

 built and Plaintiff/Counterdefendant was helping Defendant/Counterclaimant to flush the septic 
12 out, but Defendant/Counterclaimant had a very bad dizzy spell and woke up on the dirt by the 
13 fifth wheel, and Plaintiff/Counterdefendant's daughters were kneeling beside 
14 

Defendant/Counterclaimant and when Defendant/Counterclaimant saw 
15 

16 
Plaintiff/Counterdendant, he was standing about 6-7 feet behind his daughters and said in a very 

17 nasty tone to Defendant/Counterclaimant "do you need an ambulance?", but 

18 Defendant/Counterclaimant doesn't remember answering him. The 
19 Plaintiff/Counterdfefendant's two daughters stood Defendant/Counterclaimant up and walked 
20 

her to the house. When Defendant/Counterclaimant said she thought she broke her nose, 21 

22 
Plaintiff/Counterdefendant was caustic and told her that nothing was wrong with her, and 

23 Defendant/Counterclaimant had to beg Plaintiff/Counterdefendant to take her to the ER, which 
24 made Plaintiff/Counterdefendant mad. Plaintiff/Counterdefendant dumped 
25 

Defendant/Counterclaimant off at Banner Hospital and told Defendant/Counterclaimant to call 
26 

him when she was done, that he was going to take his daughter (Savannah) shopping, and 27 

28 Plaintiff/Counterdefendant and his daughter sped off. Defendant/Counterclaimant was taken by 

10 



ambulance to Renown and kept for a week at which time Defendant/Counterclaimant had a 
2 

discectomy and fusion on her C-5 and 6. Plaintiff/Counterdefendant never called her to see how 
3 

she was and only came by once at Defendant/Counterclaimant's request to bring her some 
4 

5 
	toiletries. 

6 
	

COUNT I 

7 
	

FRAUD 

32. 	Defendant/Counterclaimant re-alleges and reincorporates each and every allegation 
9 

contained in Paragraphs 1 through 31 inclusive, as set forth in full herein. 
10 

11 33. 	Plaintiff/Counterdefendant exerted undue influence on Defendant/Counterclaimant to 

1 2 quit claim Plaintiff/Counterdefendant on the deed to her residence five (5) days after she closed 
13 	the sale. 

34. 	Defendant/Counterclaimant has suffered damages as a proximate result of 
15 

16 
Plaintiff's/Counterdefendant's actions because she has been deprived of a peaceful and safe 

17 place for her and her relatives to reside. 

18 	 COUNT!! 

19 	

CONVERSION 
20 

35. Defendant/Counterclaimant re-alleges and reincorporates each and every allegation 
21 

22 
 contained in Paragraphs I through 34 inclusive, as set forth in full herein. 

23 36. 	Plaintiff/Counterdefendant knew that certain income and medical/disability payments 
24  were for exclusively for Defendant/Counterclaimant. 
25 

37. 	Plaintiff/Counterdefendant also knew that the cash and monies of "Verda" belonged to 
26 

her and that he knowingly stole her money by manipulating her to put it in his safe. 
27 

28 38. 	Plaintiff/Counterdefendant knowingly took the food stamp benefits of 

11 



Defendant/Counterclaimant for his use and benefit. 

COUNT III 

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

39. Defendant/Counterclaimant re-alleges and reincorporates each and every allegation 

contained in Paragraphs 1 through 38 inclusive, as set forth in full herein. 

40. For a period from 2010 to the present, Plaintiff/Counterdefendant has carried out a 

carefully executed plan of inflicting emotional stress upon the Defendant/Counterclaimant. 

41. This conduct constituted berating and belittling the Defendant/Counterclaimant in front 

of others. 

42. As a direct result of this repeated behavior, Defendant/Counterclaimant was forced to 

seek medical attention which resulted in hospitalization. 

43. Plaintiff/Counterdefendant's threatening and wrongful behavior resulted in abusive 

mental anguish and anguish to the Defendant/Counterclaimant, and such was the 

Plaintiff/Counterdefendant's malicious intent. 

COUNT IV 

SPECIFIC PERFORMANCE 

44. Defendant/Counterclaimant re-alleges and reincorporates each and every allegation 

contained in Paragraphs 1 through 43 inclusive, as set forth in full herein. 

45. Defendant/Counterclaimant should not be placed in the position of having to partition 

the Property and to sell the property as the Plaintiff/Counterdefendant has no legal equitable 

investment in the property. 

46. The only adequate remedy is have the Court Order the Plaintiff/Counterdefendent to 

execute the proper documents for Defendant/Counterclaimant to have sole ownership of the 

12 



property. 

WHEREFORE, Defendant/Counterclaimant ELIZABETH C. HOWARD, by and 

through her Attorney of Record, CHARLES R. KOZAK, ESQ. of KOZAK LAW FIRM, prays 

that the Court: 

1. Award her damages in excess of Ten Thousand Dollars ($10,000.00); 

2. Award her punitive damages in excess of Ten Thousand Dollars ($10,000.00); 

3. Award her special damages according to proof in excess of Ten Thousand Dollars 

($10,000.00); 

4. Award her reasonable attorney's fees in excess Of Five Thousand Dollars ($5,000.00); 

and 

5. Issue an Order requiring the SHAUGHNAN L. HUGHES to specifically perform the 

action required to give 100% sole ownership of the property to ELIZABETH C. 

HOWARD. 

DATED this ca? 6  day of November 2015. 

CAR IL. 11))ZAk-)t 
KOZAK LAW FIRM 
Nevada State Bar #11179 
3100 Mill Street, Suite 115 
Reno, Nevada 89502 
Phone (775) 322-1239 
Facsimile (775) 800-1767 
chuckAkozalclawfirm.com   
Attorney for Elizabeth C. Howard 

1 3 



CERTIFICATE OF SERVICE 

certify that I am an employee working for Kozak Law Firm and am a citizen of the 

United States, over twenty-one years of age, and not a party to the within action. My business 

address is 3100 Mill Street, Suite 115, Reno, Nevada 89502. 

On the CRO-FI‘lay  of November 2015, I caused to be delivered via facsimile and U.S. 

Mail, postage fully prepaid, a true and correct copy of the foregoing document: ANSWER 

AND COUNTERCLAIM, in Case No. 15-10DC-0876, Dept. I, to the following party(ies): 

Justin M. Townsend, Esq. 
Allison MacKenzie, Ltd. 
Nevada State Bar No. 12293 
402 N. Division Street 
P. 0. Box 646 
Carson City, Nevada 89702 
Phone (775) 687-0202 
Facsimile (775) 882-7918 
Attorney for Plaintiff 

DATED this Q6+1\day  of November 2015. 

WellY1i6  
Nan Adams 
Employee of Kozak Law Firm 

14 
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1 Case No.  15---  Od- 0710  
2 Dept. No. 	  

The undersigned hereby affirms that 

this document does not contain the 
social security nurnher:1,pm. 

FILED 

201511 27 PM 21 48 

SUE SEVON 
COURT ctERIc 

;TIN M. TOWNSEND, Esq. 
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7 
	

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

8 
	

IN AND FOR THE COUNTY OF CHURCHILL 

9 

10 SHAUGHNAN L. HUGHES, an 
individual, 

ii 
Plaintiff, 

12 
VS. 

ELIZABETH C. HOWARD, an 
14 individual; and DOES I through 

XX, inclusive. 

COMPLAINT 
(Exempt from arbitration) 

15 

16 
Defendants. 

  

17 	 COMES NOW, Plaintiff, SHAUGHNAN L. HUGHES, by and through his counsel, 

18 ALLISON MacKENZIE, LTD., and hereby complains and alleges against Defendants as follows: 

19 	 GENERAL ALLEGATIONS  

20 	 1. 	Plaintiff and Defendant, ELIZABETH C. HOWARD, own, in joint tenancy, 

21 an undivided one hundred percent (100%) interest in and to that certain real property situated in 

22 Churchill County, State of Nevada, commonly referred to as 11633 Fulkerson Road, Fallon, Nevada 

23 89406 (the "Property") and more particularly described as follows: 

24 	 PARCEL 2 AS SHOWN ON THE PARCEL MAP FOR AMMERCON 
ENTERPRISES, RECORDED IN THE OFFICE OF THE WURCHILL 

25 

	

	 COUNTY RECORDER'S OFFICE ON DECEMBER 28' .2000 AS 
FILE NO. 333468, OFFICIAL RECORDS. 

26 

27 	 2. 	There may exist additional Defendants, whose true names and capacities, 

28 whether individual, corporate, associate, or otherwise are unknown to Plaintiff, and are therefore 
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1 sued by fictitious names, DOES I through X.X, inclusive. Plaintiff will seek leave of this Court to 

2 amend this Complaint if and when the true identities of these Defendants become known to Plaintiff. 

3 Plaintiff is informed and believes and alleges that each of Defendants, DOES I through XX, 

4 inclusive, may have cognizable interests in the Property. 

5 	 3. 	The Property consists of approximately 11.09 acres upon which exist several 

6 improvements including but not limited to a single family residence, a hangar, other buildings and 

7 certain improvements erected by Plaintiff at significant cost, in terms of time and money, to Plaintiff. 

8 	 4. 	Plaintiff is informed and believes that there are no liens or interests in the 

9 Property other than the joint tenancy interests of Plaintiff and Defendant. 

10 
	

5. 	The Property was deeded to Plaintiff and Defendant as joint tenants by 

11 quitclaim deed recorded in the official records of Churchill County on July 11, 2012 as Document 

12 No. 428132. 

13 	 6. 	Plaintiff and Defendant were romantically involved for a period of 

14 approximately six (6) years until March 2015. 

15 	 7. 	On or about March 16, 2015, Defendant filed an application for protective 

16 order. 

17 	 8. 	A hearing was held on Defendant's application for protective order on March 

18 23, 2015 at which time New River Township Justice of the Peace, Michael D. Richards, denied 

19 Defendant's application and ordered her to allow Plaintiff access to the Property to retrieve his 

20 belongings. 

21 	 9. 	On April 3, 2015, Plaintiff, accompanied by a Churchill County Sheriff's 

22 Deputy, went to the Property to retrieve his personal belongings, but was denied access to the 

23 Property by Defendant. 

24 	 10. 	Defendant has added a padlock to the entry gate to the Property such that 

25 Plaintiff is denied access to the Property. 

26 11. 	On May 3, 2015, with the assistance of the Churchill County Sheriff's Office, 

27 Plaintiff was able to retrieve his personal belongings from the Property. 

28 



	

1 	 23. 	Plaintiff is entitled to a judgment quantifying the parties' interests in the 

2 Property and ordering a sale thereof on terms equitable to the parties. 

	

3 
	

24. 	This matter is exempt from the District Court Arbitration Program under NRS 

4 Chapter 38 as Plaintiff is seeking equitable relief. 

	

5 
	

25. 	Plaintiff has been forced to incur fees and costs in pursuit of this action, for 

6 which it is entitled to recover pursuant to NRS 39.170_ 

	

7 	 WHEREFORE, Plaintiff, SHAUGHNAN L. HUGHES, prays for judgment as 

8 follows: 

	

9 	 1. 	For entry of judgment identifying the parties' respective interests and shares 

10 in the Property; 

	

11 
	

2. 	For entry of judgment ordering partition of the Property by sale on terms 

12 equitable to the parties; 

	

13 	 3. 	For attorneys' fees and costs of suit; 

4. 	For such other and further relief as this Court deems just and proper. 

DATED this 276  day of July, 2015. 

ALLISON MacKENZIE, LTD. 

PISTIN M. TOWNSEND, ESQ. 
Nevada State Bar No. 12293 
402 N. Division St. 
PO Box 646 
Carson City, NV 89702 

14 

15 

16 

17 

18 

19 

20 

21 

By: 

22 

23 

24 

25 

26 

27 

484 I -6064-2854, v. 2 

Attorneys for Plaintiff, 
SHAUGHNAN L. HUGHES 

28 



Electronically Filed
May 30 2017 11:30 a.m.
Elizabeth A. Brown
Clerk of Supreme Court
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1. Judicial District 10th 	 Department I 

County Churchhill 
	

Judge Thomas L. Stockard 

District Ct. Case No. 15-10DC-0876 

2. Attorney filing this docketing statement: 

Attorney Charles R. Kozak, Esq. Telephone 775-322-1239 

Firm Kozak Lusiani Law, LLC 

Address 3100 Mill Street, Suite 115 
Reno, Nevada 89502 

 

Client(s) ELIZABETH C. HOWARD 

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and 

the names of their clients on an additional sheet accompanied by a certification that they concur in the 

filing of this statement. 

3. Attorney(s) representing respondents(s): 

Attorney Justin M. Townsend, Esq. 

Firm Allison MacKenzie, Ltd. 

Address 402 N. Division Street 
PO Box 646 
Carson City, Nevada 89702 

Telephone 775-687-0202 

Client(s) SHAUGHNAN L. HUGHES 

Attorney 
	 Telephone 

Firm 

Address 

Client(s) 

(List additional counsel on separate sheet if necessary) 



4. Nature of disposition below (check all that apply): 

IE Judgment after bench trial 

El Judgment after jury verdict 

El Summary judgment 

11] Default judgment 

O Grant/Denial of NRCP 60(b) relief 

0 Grant/Denial of injunction 

E Grant/Denial of declaratory relief 

E Review of agency determination 

E Dismissal: 

['Lack of jurisdiction 

17 Failure to state a claim 

E Failure to prosecute 

El Other (specify): 

D Divorce Decree: 

El Original 
	

El Modification 

E Other disposition (specify): 

5. Does this appeal raise issues concerning any of the following? 

El Child Custody 

E Venue 

El Termination of parental rights 

6. Pending and prior proceedings in this court. List the case name and docket number 
of all appeals or original proceedings presently or previously pending before this court which 
are related to this appeal: 

Howard v. Hughes Case No. 72879 

7. Pending and prior proceedings in other courts. List the case name, number and 
court of all pending and prior proceedings in other courts which are related to this appeal 
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition: 

SHAUGHNAN L. HUGHES v. ELIZABETH C. HOWARD, 15-10DC-0876, Tenth Judicial 
District Court for the County of Churchill, February 6, 2017. 



8. Nature of the action. Briefly describe the nature of the action and the result below: 

On March 1, 2017, this Court entered an Order Granting and Part and Denying in Part 
Motion for Sanctions. The Court denied Mr. Hughes' Motion for Order to Show Cause and 
Mr. Hughes' Motion for Sanctions as it pertained to Ms. Howard's Motion for Summary 
Judgment and her originally pled counter claims. The Motion for Sanctions was only 
granted as it relates to two areas, belated filing of a Motion to Set Aside Dismissal of 
Courntclaim and supplemental filings and failure to file and Early Case conference report. 
On March 1, 2017 the Court issued its Order in Part Granting Sanctions in the amount of 
$16,500.00 for the above two listed issues. Appellant asks the court to review this award 
based on the basis that Mr. Hughes failed to comply with the Nevada Rules of Civil 
Procedure Rule 11, Safe Harbor provisions prior to filing the Motion for Sanctions, that the 
filing of the Motion to Set Aside was timely and that Ms. Howard's counsel Case Conference 
Report and Initial Disclosure were provided to the Court and opposing counsel by May 17, 
2017, according to Plaintiffs Motion so that Mr. Hughes was not disadvantaged. 

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate 

sheets as necessary): 
1. Service of the Case Conference Report did not delay in Discovery or disadvantage 
Respondent. 
2. Failure to comply with the Safe Harbor Provision of NRCP 11 warrants denial of 
Respondent's Motion for Sanctions. 

10. Pending proceedings in this court raising the same or similar issues. If you are 
aware of any proceedings presently pending before this court which raises the same or 
similar issues raised in this appeal, list the case name and docket numbers and identify the 

same or similar issue raised: 



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and 

the state, any state agency, or any officer or employee thereof is not a party to this appeal, 

have you notified the clerk of this court and the attorney general in accordance with NRAP 44 

and NRS 30.130? 

IZI N/A 

I] Yes 

El No 

If not, explain: 

12. Other issues. Does this appeal involve any of the following issues? 

El Reversal of well-settled Nevada precedent (identify the case(s)) 

1:1An issue arising under the United States and/or Nevada Constitutions 

E A substantial issue of first impression 

El An issue of public policy 

An issue where en banc consideration is necessary to maintain uniformity of this 

' court's decisions 

D A ballot question 

If so, explain: 



13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly 

set forth whether the matter is presumptively retained by the Supreme Court or assigned to 

the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which 

the matter falls. If appellant believes that the Supreme Court should retain the case despite 

its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-

stance(s) that warrant retaining the case, and include an explanation of their importance or 

significance: 

This case should be retained by the Supreme Court as the proceedings invoke the original 

jurisdiction of the Supreme Court pursuant to NRAP 17(a)(1). 

14. Trial. If this action proceeded to trial, how many days did the trial last? 1 

Was it a bench or jury trial? Bench Trial 

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a 

justice recuse him/herself from participation in this appeal? If so, which Justice? 

N/A. 



TIMELINESS OF NOTICE OF APPEAL 

16. Date of entry of written judgment or order appealed from April 24, 2017 

If no written judgment or order was filed in the district court, explain the basis for 
seeking appellate review: 

17. Date written notice of entry of judgment or order was served April 25, 2017 

Was service by: 

E Delivery 

IS] Mail/electronic/fax 

18. If the time for filing the notice of appeal was tolled by a post-judgment motion 
(NRCP 50(b), 52(b), or 59) 

(a) Specify the type of motion, the date and method of service of the motion, and 
the date of filing. 

0 NRCP 50(b) 
	

Date of filing 

0 NRCP 52(b) 
	

Date of filing 

E NRCP 59 
	

Date of filing 

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the 
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. 	, 245 
P.3d 1190 (2010). 

(b) Date of entry of written order resolving tolling motion 

(c) Date written notice of entry of order resolving tolling motion was served 

Was service by: 

E Delivery 

E Mail 



19. Date notice of appeal filed May 8, 2017 

If more than one party has appealed from the judgment or order, list the date each 

notice of appeal was filed and identify by name the party filing the notice of appeal: 

20. Specify statute or rule governing the time limit for filing the notice of appeal, 

e.g., NRAP 4(a) or other 

NRAP 4(a)(1) 

SUBSTANTIVE APPEALABILITY 

21. Specify the statute or other authority granting this court jurisdiction to review 

the judgment or order appealed from: 

(a)  

IZ NRAP 3A(b)( 1) 	El NRS 38.205 

D NRAP 3A(b)(2) 	E NRS 233B.150 

D NRAP 3A(b)(3) 	D NRS 703.376 

1=1 Other (specify) 

(b) Explain how each authority provides a basis for appeal from the judgment or order: 

NRAP 3A(b)(1) Provides that an appeal my be taken from the judgment when the final 

judgment entered in an action or proceeding commenced in the court in which the judgment 

is rendered. 

NRS 233B.150 Provides that an aggrieved party may obtain a review of any final judgment 

of the district court by appeal to the appellate court of competent jurisdiction pursuant to 

the rules fixed by the Supreme Court pursuant to Section 4 of Article 6 of the Nevada 

Constitution. The appeal shall be taken as in other civil cases. 



22. List all parties involved in the action or consolidated actions in the district court: 

(a) Parties: 

Elizabeth C. Howard and Shaughnan L. Hughes 

(b) If all parties in the district court are not parties to this appeal, explain in detail why 

those parties are not involved in this appeal, e.g., formally dismissed, not served, or 
other: 

23. Give a brief description (3 to 5 words) of each party's separate claims, 
counterclaims, cross-claims, or third-party claims and the date of formal 

disposition of each claim. 

Appellant asserts that Respondent failed to adhere to the Safe Harbor Provision of 

NRCP 11 and that the amount of sanctions exceed reasonable fees and costs. 
Respondent feels that delays warrant sanctions. 

24. Did the judgment or order appealed from adjudicate ALL the claims alleged 

below and the rights and liabilities of ALL the parties to the action or consolidated 

actions below? 

Z Yes 

0 No 

25. If you answered "No" to question 24, complete the following: 

(a) Specify the claims remaining pending below: 



(b) Specify the parties remaining below: 

(c) Did the district court certify the judgment or order appealed from as a final judgment 

pursuant to NRCP 54(b)? 

El Yes 

▪ No 

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that 

there is no just reason for delay and an express direction for the entry of judgment? 

DYes 

▪ No 

26. If you answered "No" to any part of question 25, explain the basis for seeking 

appellate review (e.g., order is independently appealable under NRAP 3A(b)): 

Order is independently appealable under NRAP 3A(b). 

27. Attach file-stamped copies of the following documents: 

• The latest-filed complaint, counterclaims, cross-claims, and third-party claims 

• Any tolling motion(s) and order(s) resolving tolling motion(s) 

• Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-

claims and/or third-party claims asserted in the action or consolidated action below, 

even if not at issue on appeal 
• Any other order challenged on appeal 
• Notices of entry for each attached order 



t 

Signature of counsel of Mord 

Name of appellant 

May 30, 2017 
Date 

Name of counsel of record 

VERIFICATION 

I declare under penalty of perjury that I have read this docketing statement, that 
the information provided in this docketing statement is true and complete to the 
best of my knowledge, information and belief, and that I have attached all required 
documents to this docketing statement. 

ELIZABETH C. HOWARD 
	

CHARLES R. KOZAK 

Nevada, County of Washoe 
State and county where signed 

CERTIFICATE OF SERVICE 

I certify that on the 30 day of May ,2017 	, I served a copy of this 

    

completed docketing statement upon all counsel of record: 

El By personally serving it upon him/her; or 

El By mailing it by first class mail with sufficient postage prepaid to the following 
address(es): (NOTE: If all names and addresses cannot fit below, please list names 
below and attach a separate sheet with the addresses.) 

Justin Townsend, Esq. 
Allison MacKenzie, Ltd. 
PO Box 646 
Carson City, Nevada 89703-4168 
Attorney for Respondent 

Jonathan L. Andrews 
14300 Poleline Road 
Reno, Nevada 89511 
Settlement Judge 

Dated this 30 	 day of May ,2017 



EXHIBIT LIST 

Exhibit No. Document No. Pages 
4 1 Complaint 

2 Answer and Counterclaim 15 
3 Order Denying Defendants Motion for Summary Judgment and 

Denying Defendant's Motion to Set Aside Dismissal of 
Counterclaim 

10 

4 Notice of Entry of Order 14 
5 Order After February 6, 2017 Hearing 15 
6 Notice of Entry of Order 18 
7 Order Granting in Part and Denying in Part Motion for Sanctions 11 
8 Notice of Entry of Order 14 
9 Order Denying Motion for Reconsideration 5 
10 Notice of Entry of Order Regarding Amount of Sanctions and 

Order regarding Amount of Sanctions 
8 


