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Defendants.

Pursuant to EDCR 2.24(b), NRCP 60(b), and/or NRCP 5%3(¢) Defendants TRUDI LEE
LYTLE, JOHN ALLEN LYTLE, and THE LYTLE TRUST (the “Lytles™) move this court for an
order reconsidering and modifying its Findings of Fact, Conclusions of Law, and Order Granting
Plaintiffs’ Motion for Partial Summary Judgment (the “Order”) to deny the Plaintiffs’ motion with

respect to Marjorie Boulden’s claim for slander of title. The Lytles base this motion on the
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following memorandum of points and authorities, the exhibits thersto, and any oral argument this

Court may entertain,

DATED: May 17,2017 GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODIH:LE

late Bar # 11592

evada State Bar # 11559

1140 N, Town Center Drive, Suite 300

Las Vegas, Nevada 89144-0596
Attorneys for Defendants TRUDI LEE LYTLE, JOHN ALLEN
LYTLE, & THE LYTLE TRUST

NOTICE OF MOTION
TAKE NOTICE that the Lytles will bring the foregoing Motion for Reconsideration or, in
the Alternative, Motion to Alter or Amend Judgment before the above-captioned Court on the 15

dayof JUNE L2o17a 9:00A

DATED: May _{§, 2017 GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

ada State Bar # 11559

1140 N, Town Center Drive, Suite 300

Las Vegas, Nevada 89144-0596
Attorneys for Defendants TRUDI LEE LYTLE, JOHN ALLEN
LYTLE, & THE LYTLE TRUST
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

After many years of litigation, the Lytles finally prevailed in their dispute with the Rosemere
Estates Property Owners’® Association (the “Association”). As a result, the Lytles were awarded
judgment against the Association for their attomeys” fees and costs. In connection with their efforts
to enforce the judgment, with the advice and assistance of counsel, the Lytles recotded abstracts of
judgment against the units of the Association. The Plaintiffs then commenced the instant action
challenging the validity and legal effect of the abstracts of judgment. In ruling on the parties’
compeiing motions for partial summary judgment, this Court concluded as & matter of law that the
Lytles could not claim a lien against the Plaintiffs’ respective properties in connection with the
judgment. Based on this conclusion, the Court entered summary judgment in the Plaintiffs’ favor on
all claims, including Marjorie Boulden’s claim for slander of title. However, the Court’s legal
conclusion that the Lytles’ did not have a right to record the abstracts of judgment against the
property does not, on its own, support a determination that the Lytles committed slander of title.
Malice is an essential element of the claim, and there is no evidence in the record showing the Lytles
acted maliciously. Accordingly, the Lytles respectfully request that the Court amend the Order to
deny the Plaintiffs’ Motion for Partial Summary Judgment with respect to Boulden's claim for
slander of title.
II. ARGUMENT

A, Legal Sta ds

EDCR 2.24(b) permits a party, upon leave of the court, to seek reconsideration of a prior
motion after being served with notice of the order on that motion. A district court is empowered to
reconsider a motion any time before entry of final judgment when it finds that a prior ruling was
clearly erroncous, See Masonry & Tile Contractors Ass'n of S. Nev. v. Jolley, Urga & Wirth, Lid,,
113 Nev. 737, 741, 941 P.2d 486, 489 (1997); Insurance Co. of the West v. Gibson Title Co., Inc.,
122 Nev. 455, 466, 134 P.3d 698, 705 (2006) (Maupin, J. concurring). Whether to grant
reconsideration is within the sound discretion of the district court. See Moore v. Cify of Las Vegas,

92 Nev. 402,405, 551 P.2d 244, 246 (1976).

1888788.1 AA0D0382
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Similarly, under NRCP 60(b), the court may relieve a party from a final judgment, order, or
proceeding based on, among other things, mistake, inadvertence, surprise, or excusable neglect. See

NRCP 60(b)(1).
In addition, to the extent that the Order is an appealable order or final judgment, NRCP 55(¢)

also allows for a motion to alter or amend.

B. Boulden is not entitled to summary judgment on her claim for slander of fitle, as

there is no evidence of malice.
To prevail on her claim for slander of title, Marjorie Boulden (“Boulden”) must establish that

the Lytles fulsely and maliciously recorded the abstract of judgment against Boulden’s property, and
in so doing disparaged Boulden’s title to the property and caused special damages, See Higgins v.
Higgins, 103 Nev. 443, 445, 744 P.2d 530, 531 (1987), “In order to prove malice it must be shown
that the defendant knew that the statement was false or acted in reckless disregard of its truth or
falsity. Where a defendant has reasonable grounds for belief in his ¢laim, he has not acted with
malice. Additionally, evidence of a defendant's reliance on the advice of counsel tends to negate
evidence of malice.” See Rowland v. Lepire, 99 Nev. 308, 313, 662 P.2d 1332, 1335 (1983)
(internal citations omitted).

Tn Rowland, supra, an appeal was taken from a judgment in favor of homeowner plaintiffs in
an action against a developer for slander of title. See generally Rowland, 99 Nev, 308, The Nevada
Supreme Court found that the trial court properly concluded that there was a cloud on title from the
developer in that a lien included moneys not owed by the plaintiffs to the developer, so this
constituted a “false statement.” Id, at 313. However, the Nevada Supreme Court concluded that
there was no evidence to support the element of malice in a slander of title claim. ld

Citing a wealth of authority, the Rowland court found that “[ijn order to prove malice it must
be shown that the defendant knew that the statement was false or acted in reckless disregard of its
truth or falsity. [citations omitted] Where a defendant has reasonable grounds for belief in his claim,
he has not acted with malice. [citations omitted] Additionally, evidence of a defendant's reliance on
the advice of counsel tends to negate evidence of malice.” Rowland, 99 Nev. at 313,

W
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In the present case, there is no evidence that the Lytles acted with malice, or with reckless
disregard for the veracity of their claim. There are no affidavits or facts admitted as evidence,
contested or uncontested, to even support this claim. Indeed, this Court should examine the
«Statement of Facts” within Plaintiffs’ Motion for Partial Summary Judgment, beginning on page 3
of that Motion. There is not a single fact relative to the Lytles’ conduct in recording the Abstracts of
Judgment, Indeed, there are no affidavits in support of the Motion for Partial Summary Judgment,
not one. Rather, Plaintiffs aftach several court filings and recorded documents including governing
documents, judgments and record abstracts of judgments that merely substantiate that the abstracts at
issue were, indeed, recorded by the Lytles. However, what is lacking any evidence is the Lytles’
intent, or mal-intent as it need be.

The Otder itself is evidence enough that there are no findings to support any form of malice,
oppression or fraud. Thete is not a single finding in this regard.

This case is strikingly similar to Rowland. Here, this Court concluded as a matter of law that
the Lytles improperly recorded the abstract of judgment against Boulden’s property, i.e. the alleged
false statement. However, this Court did not make any finding that the Lytles acted maliciously, and
no evidence was presented on summary judgment that would support such a conclusion. See
generally Order; P1.’s Mot. for Partial Summ. J. (Feb. 24, 2017). Indeed, there was mo evidence
before this Court to support such a finding.

To the contrary, as set forth in the Lytles’ extensive briefs and argument before the Court, the
Lyties believed (and continue to believe) they had legal grounds for recording the abstracts of
judgment against the units in the Association, Moreover, the Lytles recorded the abstracts with the
advice and assistance of counsel. In short, the evidence shows that the Lytles acted in good faith,
and absent proof of malice, Boulden’s claim for slander of title must fail. See Rowland, 99 Nev. at
313, 662 P.2d 1332,

W
i
M
i
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As set forth in Judge Leavitt’s Order Granting the Lytles” Motion for Summary Judgment
(Exhibit 1), judgment was granted in favor of the Lytles and against the Association. The Lytles
then set forth their good faith basis for recording the abstracts at issue against the properties. See
Opposition to Motion for Summary Judgment, Exhibit 2. While the Court disagreed with the

rationale, the legal basis is sound.

C. The Lytles seek clarification_of this Court’s Order with respeet to the Court’s

injunction against “recording and enforcing” the Judgment against Plaintiffs’

real in Rosemere Estates

In jte Order Granting Partial Summary Judgment, the Court stated as follows:
[T IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED
that Defendants are permanently enjoined from recording and enforcing
the Final Judgment from the Rosemere LPA Litigation or any abstracts
related thereto against the Boulden or Lamothe Property.”

This provision has since become a controversy amongst the parties. As this Court may be
aware, the Lytles filed a Notice of Appeal of the Court’s Order (after concession by Plaintiffs that
they are foregoing seeking damages in this litigation). The Lytles also, to that end, filed and
recorded a Notice of Lis Pendens in order to provide notice of the pendency of the action. Plaintiffs
have alleged that such Notice of Lis Pendens violates the cited provision of this Court’s Order. The
Lytles deny such a claim.

“The doctrine of lis pendens provides constructive notice to the world that a dispute
involving real property is ongoing.” Weddel! v. H20, Inc., 271 P.3d 743, 751 (citing NRS
14.010(3)). Onoe the appeal was filed, as it was, Plaintiffs are under an obligation to disclose this
lawsuit to any potential purchasers of the properties regardiess of the lis pendens. While this Court
certainly disagrees with the Lytles® legal position in this case, the action against the property subject
to this litigation passes with the title. In other words, any subsequent purchaser of the properties will
be necessary parties to this action (and the appeal),

i
I
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Once more, a lis pendens is not a lien against property. Rathez, itis simply a notice of the
pendency of an action —nothing more. Hence, there is no violation of the Court’s ordet.
I, CONCLUSION

For the foregoing reasons, the Lytles respectfully request that the Court grant the Motion and
amend the Order to deny Plaintiffs’ Motion for Partial Summary Judgment as to Boulden’s claim for

slander of title.

DATED: May 15,2017 Respectfully Submitted,

GIBBS GIDEN LOCHER TURNE
SENET & WIT [BREDHA

By:

1. Lkiskin, Esq.

a Stale Bar # 11592
y Elson, Esq.
wada State Bar #f 11559
/4140 N. Town Center Drive, Suite 300

Las Vegas, Nevada 89144-0596

Attorneys for Defendants

TRUDI LEBE LYTLE, JOHN ALLEN LYTLE, & THE

LYTLE TRUST

Rich
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CERTI MA G
The undersigned, an employee of the law firm of GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP, hereby certifies that on May 15, 2017, she served a copy of the
foregoing DEFENDANTS TRUDI LEE LYTLE, JOHN ALLEN LYTLE, AND THE LYTLE
TRUST’S MOTION FOR RECONSIDERATION OR, IN THE ALTERNATIVE, MOTION
TO ALTER OR AMEND JUDGMENT by elecironic service through the Regional Justice Center

for Clark County, Nevada’s ECF System:

DANIEL T. FOLEY, ESQ.
FOLEY & OAKS

626 S. 8" Sireet

Las Vegas, Nevada §9101

€ e 5
Sha i Ve w
An employee of v
Gibbs Giden Locher Turner
Senet & Wittbrodt LLP
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Richard E. Haskin, Esq.

Nevada State Bar # 11592

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

1140 N. Town Center Drive, Suite 300
Las Vegas, Nevada 89144-0596

(702) 836-9800

Attorneys for Plaintiffs and Counterdefendants
JOIN ALLEN LYTLE and TRUDI LYTLE

DISTRICT COURT
CLARK COUNTY, NEVADA

JOHN ALLEN LYTLE and TRUDI LYTLE, as
Trustees of the Lytle Trust,
Plaintiffs,
v,
ROSEMLERE ESTATES PROPERTY OWNERS

ASSOCIATION, a Nevada non-profit corporation;
and DOES I through X, inclusive,

Defendants,

ROSEMERE ESTATES PROPERTY OWNERS
ASSOCIATION, a Nevada non-profit corporation;
and DOES I through X, inclusive,
Counterclaimants,
V.

JOHN ALLEN LYTLE and TRUD1 LYTLE, as
Trustees of the Lyile Trust,

Counterdefendants.

#
!
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CLERK OF THE COURT

CASE NO. A-10-631355-C
Dept: XXX

ORDER GRANTING PLAINTIFF JOHN
ALLEN LYTLE AND TRUDI LEE
LYTLE'S, AS TRUSTEES OF THE LYTLE
TRUST, MOTION FOR SUMMARY
JUDGMENT
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PLEASE TAKE NOTICE that on November 8, 2016, the Court heard Plaintiffs JOHN
ALLEN LYTLE and TRUDI LYTLE, as Trustees of the Lytle Trust (hereinafter “Plaintiff” or the
“Lytles””y MOTION FOR SUMMARY JUDGMENT in the above-captioned matter, filed on
September 14, 2016, After considering the First Amended Compiaint, deemed filed by Order of this
Court on June 1, 2016, the Motion for Summary Judgment, the Declaration of Trudi Lytle, and
evidence submitted therewith, and hearing oral argument, and no oppesition having been filed by
Defendant and Counterclaimant ROSEMERE ESTATES PROPERTY OWNERS ASSOCIATION
(“Defendant”), the Court grants Plaintiffs” Motion for Summary Judgment.

I EINDINGS OFFACT

1. On January 4, 1994, Baughman & Tumer Pension Trust (the “Develaper”), as the
subdivider of a cul-de-sac to be made up of nine (9) residential lots on a street known as Rosemere
Court in Las Vegas, Nevada, recorded with the Clack County Recorder’s Office a Declaration of
Covenants, Conditions, and Restrictions (*Original CC&Rs.).

2. The Original CC&Rs consist of four (4) pages and 25 paragraphs, with no bylaws
annexed, no amendment provision, and no homeowners association, as defined by Chapter 116.

3 The Original CC&Rs create a “property owners’ commitiee” with very limited
maintenance duties over specific common area items (exterior walls and planters, entrance way and
planters, entrance gate, and the private stieet), which are specifically set forth in Paragreph 21 of the
Original CC&Rs.

4, The Develtoper then sold the nine () undeveloped lots between May 1994 and Juty
1896.

3. The first of the lots was conveyed by the Developer under the Original CC&Rs on
May 19, 1994.

6. Plaintiff's trustees, John Allen Lytle and Trudi Lee Lytle (the *Lytles™), purchased a
Rosemere Estates property, assessor’s parcel number (“APN™ 163-03-313-009 (“Plaintift’s
Property"), on November 6, 1996, from the original buyer who first purchased it from the Developer
on August 25, 1993.

7. The Lytles later transferred Plaintift’s Property to Plaintiff.

2
IRD4677.1
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8. In another action by Plaintiff against the Association before this Court, the Court
found, as & matter of law, as follows:

a, The Association is & limited purpose association under NRS 116,1201 and not

a unit-owners' association, as that term is defined by Chapter £16. In making this finding,

the District Court specifically found: (1) “the Association did not have any powers beyond

those of the “property owners cormunitiee” designated in the Original CC&Rs~simply to care

for the landscaping and other common elements of Rosemere Estates as set forth in

Paragraph 21 of the Original CC&Rs:” (2} that the Association was “created for the limited

purpose of maintaining. . . “[t]he landscape of the common elements of 2 common interest

community. . .;” and (3) the Association “cannot ¢nforce “any restrictions concerning the vse
of units by the units® owners . ..”
b. The Amended CC&Rs were not propetly adopted or recorded, that the
Amended CC&Rs gre invalid, and that the Amended CC&Rs have no force and effect.

9. The Court’s Judgment was affimed by the Nevada Supreme Court, Docket Ne,
63942,

10, On September 15, 2008, at an Executive Board meeting of the Association, on a 53
vote, the membership voted to approve an Executive Board proposal that, first, each member of the
Assoctation should be assessed $10,000.00 “in conjunction with [Plaintiff’s] actions” in bringing the
NRED | litigation and in pursuing litigation against Plaintiff for unarticulated and nebulous reasons,
and, second, that “the Association should bring foreclosure procecdings against any lote with
outstanding assessments due the Association.”

11, On July 20, 2009, the Association, through a colfaction agency, NAS, caused to be
recorded a Notice of Delinquent Assessment Lien in the Clark County Recorder’s Office in the
amount of §12,500.00 (stated as including late fees, collection fees and interest in the amount of
$2.379.00) against Plaintiff”s property within Rosemere Estates. The July 20, 2009 lien shall be
referred 1o herein as the “First Lien.”

i
"
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12, Plaintiff immediately objected to validity of the First Lien and assessments to the
Asaociation and the collection agency because the validity of the Amended CC&Rs was the subject
of litigation and the fact that Plaintiff had bonded around the lien. Further, the assessment, at least in
substantial part, is for legal fees that Plaintiff would have to pay to sue itself. This lien remains
recorded against Plaintiff's Property.

13, Plaintiff never received notice of the assessment or notice of an intent to lien as
required by NRS 116.31162(})a), which requires a notice of the delinquent agsessment stating the
amount of the assessment and additional costs, This must be mailed by the Association, or its agent,
to Plaintiff prior to recording any lien, And this was not done.

14. On or about November 19, 2009, the Association (through its collection agency)
notificd Plaintiff that the payoff amount had increased to $21,045.00. Lytle Decl,, § 26, Plaintiff
objected at every instance to the First Lien. Id, at§27.

15.  After a Nevada Real Estate Divislon (“NRED”) arbitration of the validity of the
Amended CC&RS, the arbitrator wrongfully ruled in favor of the Association and awarded the
Association $45,000.00 in legal fecs and §7,255.19 in costs. Plaintiff immediately filed a trial de
novo in District Court, the NRED 1 case, and posted a supersedeas bond with the Clerk in the
amount of $52,255.19, covering the foregoing fees and costs.

6. On November 18, 2009, the Association, through its attomey Gerry G. Zobrist, the
son of Board President Cerry Zobrist, recorded a Judgmeni dismissing the NRED 1 case against
Plaintiff”s Property, which also included  $52,255.19 attomey fee and cost award, against Plaintiffs®
Property. The recorded Judgment shall be referred to hersin as the “Second Lien.”

17.  The Association recorded the Second Lien ten (10) days sfter Plaintiff posted a bond
to cover the $52,255.19 monetary judgrment which the Assooiation deerned good and sufficient.

18.  The purpose for recording the Second Lien (Judgment) was simply to slander title to
Plaintif’s Property. The NRED 1 dismissal and monctary award was overtwned by the Nevada
Supreme Court on September 29, 2011 in Docket No. 54886,

19.  The Second Lien was released on Noveraber 14, 2012.

W
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20.  On or aboul November 19, 2009, the Association (through its collection agency)
notified Plaintiff that the payoff amount on the First Lien had incressed to $21,045.00 and that the
Association was going to foreclose on the property. The increase in the lien amount inchuded a
$1,000.00 late fee, when only $10,00 was permissible pursuant (o the Amended CC&Rs. Also; the
Association demanded a special assessment interest amount of $900.00 at 129% interest per annum,
when the allowable interest rate is 3.25% per NRS 99.040(1) on this date,

21.  On or about March 16, 2010, Plaintiff filed a second arbitration action with NRED
against the Association disputing the validity of the assessment and related penalties, interest and
colleciion fees,

72, While the arbitration matter was pending and five () days after the Complaint was
filed in this action, the Association recorded yet another lien against Plaintiff’s property on March
22, 2010, In the amount of $136,583.00, withowt any justification for doing so. The March 22, 2010
lien shall be referred to as the “Third Lien.”

93, The Third Lien was released by the Association on September 27, 2010, only after
Plaintiff discovered it had been recorded.

54, The Third Lien includes the amounts from the First and Second Lions, which already
were recorded against Plaintiff's Property.

55, The three liens, which were all recorded at the same time, totaled $209,883,19. The
only amount that had been adjudicated was $52,255.19, and there was a bond posted in that amount
which was deemed, by the Association, as good and sufficient.

26, For the reasons set forth in this Order, the Association did not have @ right to have
any of these liens revorded against Plaintiff’s Property.
1L, CONCLUSIONS OF LAW

A, Sum Judgment Stand

I Summary judgment shal! be rendered in favor of & moving party if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuing issue as to any material fact and that the moving party is entitled to

judgment as a matter of law, NRCP Rule 56(¢c).

1304677.1
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2. “Sumnary Judgment is appropriate and shall be rendered forthwith when the
pleadings and other evidence on file demonstrate that no ‘genuine issue as to any material fact
[remains] and that the moving party is entitled to judgment as a matter of law.” Wood v, Safeway,
121 Nev, Adv. Op. 73,121 1.3d, 1026, 1029 (2005)(guosing NRCP 56(c)).

3. In Wood, the Nevada Supreme Court rejected the “slightest doubt” standard from
Nevada's prior summary judgment jurisprudence, Id. at 1037, and adopted the summary judgment
standard which had been articulated by the United States Supreme Court in its 1986 Trilogy:
Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty Lobby. Inc, 477 U.S. 242
(1986); and Matsushita Electrical Industrial Company v. Zenith Radio Corporation, 475 U.S. 574
{1986). The application of the standard requires the non-moving patty to tespond to the motion by
“Set[ting] forth specific facts demonstrating existence of a genuine issue for trial.” Wood, 121 p.3d
et 1031. This obligation extends to every slement of every claim made, and where there isa failure
as to any element of a claim, summary judgment is proper, Barmettler v. Reno Air, Ine, 114
Nevada 441, 447, 956, P2d. 1382, 1386 (1998). In this case, the Association failed to oppose the
Motion for Summary Judgment and failed to appear for the hearing thereon, which was a general
failing to present any facts demonstrating the existence of a genuine issue for trial.

4, The Nevada Supreme Court held that “Rule 56 should not be regarded as a
“disfavored procedural shortcut” but instead as an integral important procedure which is designed
“to secure just, speedy and inexpensive determination in every action.” Wogd, 121, p.3d at 1630
(quoting Celotgx, 477 U.S. af 327). In Liberty Lobby, the U.S, Supreme Court noted that:

“Only disputes over facts that might affecl the outcome
of the suit under governing law will properly preclude

the entry of summary judgment, Factual disputes that
are irrelevant or unnecessary will not be counted.

1d, (quoting Liberty Lobby, 477 U.S. at 247-48)

B. Summary Judgment is Proper As To Plaintiff’s Declaratory Relief Cause of Action

3. A declaratory relief cause of action is proper where & conflict has arisen between the
litigating parties, and the action is brought to establish the rights of the parties, 26 C.J.8. Declaratory

Judgments § 1.
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6, The Lytles’ Seventh Cause of Action seeks Declaratary Relief and assumes, thetein,
that the Amended CC&Rs are void ab inltio, as they indeed are.! Sge First Amended Complaint
(“FAC™, 132~ 39. Specifically, the Lytles seek this Court to declare that the Liens baged on the
assessments al issue are invalid because they were based on the Amended CC&Rs, which were void
ab initio —~ meaning that there wis never aay right prescribed by the Amended CC&Rs as they were

void from their inception and recording.

7. Vold b initio means that the documents are of no force and effect., i.e. it does not
legally exist, Washos Magical Center v. Socond Judicinl Dist. € vy of State of Ney., 122 Nev.

1298, 1304, 148 P.3d 790, 794 (2006); see also Blacks Law Dictionary, 2d ed.. The phrase ab initio
comes from Latin and has the literal translation “from the start” or “from the beginning.” 1f a court
declares something void ab initio, it typically means that the court’s ruling applies from the very
beginning, from when the act oceurred. In other words, the court declares the documents, in this
case, the Amended CC&Rs, invalid from the very inception.

8. Here, this Court has declared the Amended CC&Rs void ab initio, meaning that they
never had any force and effect. The liens in questions arc all based on assesaments that were levied
pursuant to the Amended CC&Rs. Asa resuit, the agsessments and resulting licos are invalid and
must be similarly declared void ab initio

¢, Summary Judgment 1s Granted As To The Quiet Title Cause Of Action

9, A plaintiff may bring s quiet title cause of action and must allege (1) the plaintiff has
an interest in rea) property, and (2) the defendant claims an interest adverse to that of plaintiff.
Twain Harte Homeowners Assp, v. Patterson, 239 Cal Rptr. 316 (1987), South Shore Land Co. %.

Petersen, 38 Cal.Rptr. 392 (1964), Thomton v, Stevenson, 8 CalRtr. 603 (1960),
10.  The PlaintifPs Fourth Cause of Action is for Quiet Title and alleges that the liens

described herein “were recorded without any right and for invalid reasons as set forth herein, and the
lien presently recorded against the property impairs and clouds Plaintiff's title to Plaintiff’s

Property.”
| Plaintiff belicves that a determination as to (he Seventh Cause of Aciion first, which alleges that the
liens are void ab jnitio and must be revoked because the District Court alroady has determined that
the Amended CC&Rs are void ab initio is the sppropriate starting point for the Court’s
determination of this matier.

‘7.
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11, *“A cloud on title is described as any outsianding instrument, record, ¢laim, ot
encumbrance which is actually invalid or inoperative but which may nevertheless impair the title to
property.” 53 Cal. jur. 3d Quieting Title § 15. “Actions to determine the continuing validity of &
restrictive covenant are normally brought either as an action for a declaratory judgment or an action
to quiet title.

12, Where the action is one to quiet fitle, it is necessary 1o show that the plaintiff holds
titie to the property in question and that there is ‘cloud” upon the title, or, in other words, that a
hostile claim is outstanding. 27 Causes of Action 203, 8§ 5, 25 (2012), see also Cortese v United
States, 782 F.2d 843 (9th Cir Cal 1986); Gammick v Serewitch, 39 NI Super 486, 121 A.2d 423
(1956); 65 Am, Jur. 2d, Quieting Title and Devermination of Adverse Claims §§ 9-17, CJ.S.,
Quicting Title §§ 58-66.

13, As set forth above in this Order, the Amended CC&Rs and the liens based thereon are
all void ab initio. The tecording of the Amended CC&Rs and the Yions all were a cloud on title, and
summary judgment granting Plaintiff’s Quiet Title cause of action is warranted and granted.

D. Summary Judgment 1s Granted As I'o 'T'he Injunctive Relicf Cause Of Action

14.  Plaintifts Fifth Cause of Action alleges that “Plaintiff is entitled to a preliminary and
permanent mandatory injunction ordering the Association not to foreclose on the first lien recorded
on Plaintif’s Property on July 20, 2009, pending final resolution of the within litigation.”

15.  As set forth above, all liens, including the first lien, are void ab initic and are
illegitimate, Therefore, no foreclosure action may be pursued 1o enforce the liens, and sumrhary
judgment is proper as to Fifth Cause of Action for injunctive relief.

E. Suwmmary Judgment Is Granted As To The Slander Of Tigle Cause Of Action

16.  “Slander of title involves false and malicious communications that disparage a
person’s title in land and cause special damages.” Higgins v. Higging, 103 Nev. 443, 445, 744 P.2d

530, 531 (1987).
17.  Anaward of expenses, including attomeys” fees, incurred in removing a cloud on title

ig proper. Summa Corp. v. Greenspun, 98 Nev. 528, 532, 655 P.2d 513, 515 (1982},
i
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18,  “Malice™ has been defined as “knowledye that it [2 statement] was false or with
reckless disregard of whether it was false of not.” New York Times Co. v. Suflivan, 376 U.S. 254,
279-80 (1964). Reckless disregard means that the publisher of the statement acted with a © ‘high
degree of awareness of ... [the] probable falsity’ * of the statement or had serious doubts as to the
publication's truth.” Jd. at 280.

19, Plaintiff's Third Cause of Action alleges stander of title against the Association as &
result of the Association’s recording the First and Second Liens.

20, The Association knew or shouid have known that it had no right to issue agsessments
against Plaintiff and knew or should have known that the bond posted by Plaintiff adequatety
oovered Lthe Association’s lien on PlaintifP's Property and therefore the Association acted
maliciously or in reckless disregard of the falsity of the lien by recording the lien on the Property and
refusing to remove the same ap through the present date.

31, Purther, the recordation by the Association of the Third Licn constitutes slander of
title to Plaintiffs Property &s the Association and its Board membeis knew or should have known
that they had 1o legal right to record the lien as the amount of lien had not been adjudicated by any
court, arbitrator or arbiter and therefore the Association and/or its Board members acted with malice
and/or with reckless disregard of the falsity of the lien.

2% ‘This Court aiready found that the Association had no lawful right to record and
enforce the Amended CC&Rs. As such, the Amended CC&Rs were declared void ab fnitio.
Similatly, the First and Second Liens, and all other liens recorded against Plaintiff’s Property are
void ab initio becanse they were bom from the Amended CC&Rs, Thus, the falsity of the liens is
clearly established.

93.  In addition to being false, the Association’s actions were malicious becanse the
Association recorded the liens with reckless disregard for the integrity of those liens.

24, The July 2007 amendment mecting and the actions that preceded that meeting to
perpetrate the frand of the Amended CC&Rs and post-meeting actions in recording the Amended
CC&Rs were fraudulent, The Association’s Board, at that time, pushed the Amended CC&Rs

through an improperly noticed meeting wherein homeowners were provided with written

9
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misrepresentations, insufticient time to consider and debate the proposed amendment, and then,
despite all of these problems, the Association’s Board still recorded the Amended CC&RS without
the required unanimous consent. The process was reckless and malicious and aimed ot the Lytles,
who were the only undeveloped lot at the time, from building their dream home.

75.  Once the Amended CC&Rs were improperly recorded, the Association, again acting
in disregard for Plaintiffs rights, recorded liens against Plaintiffs Property and swittly moved to
foreclose against the First Lien,

26, As s result of the Association's actions, as set forth herein and as established by the
record in Case No. A-09-593497-C, the Association's actions were malicjous.

97, Therefore, summary judgment as to Plaintiff's Third Cause of Action for Slander of

Tide is eppropriate.
F. The Liens Are Invalid Because The Associafion Did Not Adopt An Annual Budget

28,  The Association’s Board failed to adopt an snnwal budget in violation of NRS §
116.3115. Assessmenis may not be imposed if they ave not done 50 based on an annual budget
prepered by the Board, NRS 116.3115, see also Bylaws, Sections 8.1 and 8.2.

29.  The Association failed to andopt a budget in either 2009 or 2010, as required under
Article 10, Section 104 of the Amended CC&Rs and Addicle VIII, Section 8.1 and 8.2 of the
Bylaws,

30.  As set forth in NRS 116.3115 and in the Association’s own amended governing
documents (since revoked but in place al the time of the assessinents in guestion), an annual budget
is required in order to impose assessments.

H
M
i
H
i
i
i
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G. The Liens Are lnvalid Beeause The Association Failed To Provide Requisite Notice

And A Hearing Prior To Levying The Assessments And Recording The Liens

Apains e
31. NRS 116,31162(1)(2) provides as follows:

1. Except as otherwise provided in subsection 5, 6or7,ina
condaminiuim, in a planned community, in a cooperative where the
owner’s interest in a unit is real estate under NRS 116.1105, or ina
cooperative where the owner’s interest in a unil is personal property under
NRS 116.1105 and the declaration provides that a lien may be foreclosed
under NRS 116.31162 to 116.31168, inclusive, the association may
foreclose its lien by sale after all of the following occur:

(a) The association has mailed by certified or registered mail,
return receipt requested, to the unit’s owner or his or her successor
in interest, at his or her address, if known, and at the address of the
unit, a notice of delinquent assessment which states the amount of
the assessments and other sums which are due in accordance with
subsection 1 of NRS 116,316, a description of the unit against
whiich the lien is imposed and the name of the record owner of the
unit.

32, Plaintiff never received any required statutory notice from the Associatlon or anyone
acting on its behalf of the delinquent assessment and other sums allegedly due that served as the

basis for the Firsi Lien.

13, Thus, the First Lien, even if the basis for that lien were valid, which they are not, i3

procedurally defective.
H. The Asagciation’s Collection Agency Was Neyer Properly Autharized

34, NRS 116.31086 requires the Association to obtain three (3) bids before hiting a
collection agent, in this cass NAS,
15, No bids were collected, and no meeting took place during which NAS was appointed

as the Associstion’s collection agent.

36.  Yet, desplte not being lawfully engaged and authorized, NAS recorded the First Lien
on the Lytle Property atd pursued collection and foreclosure. This was improper.
i
i
I
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I Plaintiff Suffercd Damages

37.  NRS 116.1183 provides as follows:
1. Anexecutive board, a member of an executive board, a community
manager or an officer, employee or agent of an association shall not take,
or direct or encourage another person to take, any retaliatory action against
a unit’s owner because the unit’s owner has:
(a) Complained in good faith about any alleged violalion of any
provision of this chapter or the governing documents of the
association;

(b) Recommended the selection or replacement of an attomey,
community manager or vendor; or

(¢) Requested in good faith to review the books, records or other
papers of the association.

2. In addition to any other remedy provided by law, upon a violation of
this section, a Lnit’s owner may bring a scparatc action to recover:

{a) Compensatory damages; and
(b) Attorney’s fees and costs of bringing the separate action.
[{Emphasis added].

38, Plaintiff presented adequate evidence that it suffered domages as a result of the
Board’s retaliatory actions, ‘

39, Plaintiff planned to build a dream home in the community, and the actions taken by
the Board were intentionally and directly targeted at Allen and Trudi Lytle in order to prevent them
from ever moving into the community.

40.  Omce more, Plaintiff underwent financial hardship in posting the various bonds in
order to appeal this action (and other actions).

41, This matter commenced with the unlawful amendment in July 2007 and did not
conelude until the Supreme Court affirmed the District Court’s ruling that the Association’s conduct
was, indeed, unlawful and in violation of the Lyiles’ rights as homeowners,

42,  Finally, the Association suspended the Plaintiff’s voting rights, the right to run for the
Board, blocked Plaintiff's sttendance at meetings, and suspended membership privileges, all without
complying with Article 12, Section 1.2(d) of the Amended CC&Rs and NRS 116,31041(2).

il
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43, The Association’s retaliatory actions cost the Lytles their dream home. These actions
further entitle Plaintiffto attorneys’ fees incurred in this action, the underlying arbitration, and
appeal in this action.

J, Plaintiff Is Entitled To Pupitive Damages

44, A wronged plainiff may recover punitive damages inn an action for slander of title.
Summa Corp. v. Greenspun, 98 Nev. 528, 655 P.2d 513 (1982).

45, Once more, the plaintiff need not show that the land was adversely affected. Id, at
531. Actual damages in the form of costs (0 remove the cloud on title, such as attomeys’ fees, is
suificient. Id.

46,  The Association, through its Board, recorded three (3) improper and undawful liens
against Plaintiff*s Property. Once more, each lien incorporated the prior lien amount, reaching a
total of $209,883.19, when the only amouat that had been adjudicated was $52,255.19, when thera
was & bond posted in that amount which was deemed, by the Association, as good and sufficient.

47.  The Court finds that the Association did not have a right to have any of these liens
recorded against Plaintiff’s Property.

48.  The totality of the liens made it impossible for Plaimtiff to sell the Property, even
though a good and sufficient bond had been deposited.

49,  The Association’s actions were taken in order to prevent the Lytles from building
their dream home in the community,

50,  Pursuant to the foregoing, Plaintiff is entitled to punitive damages in an amount to be

determined after & prove-up hearing on damages.

K. Plaintiff Is Entitled To An Award Of Damages Equal To 1ts Costs And Attorneys’

Fees Ineurred In Removing The Cloud On Title
51, A plaintiff can recover its costs and attorneys’ fees as damages in an action for
siander of title. See generally Summa Corp., 98 Nev. 528, 655 P.2d 513,

52 Plaintiffis directed to submit 8 memorandum of costs and application for attorneys'

fees,

i
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L. Summary Judgment Is Granted Against The Associations’ Counterclaim

53.  The Association's Counterclaim merely seeks to enforce actions taken against the
Lytles via the Amended CC&Rs, which are veid ab initio as set forth herein, For the reasons set
forth herein and the legal avthority cited, all fines, assessments and licas wre void ab initic and

should be declared as such.
W, JUDGMENE

IT IS HEREBY ADJUDGED AND DECREED:
1. Al! liens recorded by the Association against PlaintifPs Property are invalid and have

no foree and effect, This Order may be recorded in the Office of the Clark County Recorder’s
Office by any party, and, once recorded, shall be sufficient notice of the same.

2. The Association is hereby ordered to release any and all liens recorded against the
Property within sixty (60) days of the date of service of this Order on the Association, including {4}
the Notice of Delinquent Assessment Lien, Book/Instr, No. 20000720-001631, and (b) the
Judgment, Book/Instr, Na. 200911180005343.

3. The Association’s Counterclaim is dismissed.

4, Plaintiff is the prevailing party in this action. Plaintiff'is directed to prepare, file and
serve & Memorandum of Costs.

il
it
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5. Plaintiff is deemed the prevailing perty in this action. Any motion for attomeys® foes
will be addressed separately by the Court.

iR

AP st
HONORABLE ROB BARE
District Court Judge, Dept, XXXII

FOR RARE
JUDGE, DISTRICT COURY, BEPARTMENT 32

DATED: November 10, 2016 GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

- Y4 D
l_ly:v.l ﬁ/\&)]""\-—“ o0

Richard E, Haskin, Esq.

Nevada State Bar # 11592

1140 N, Town Center Drive, Suite 300

Las Vegas, Nevada 89144-0596

Attorneys for Plaintiffs and Counterdefendants

JOHN ALILEN LYTLE and TRUDI LYTLE
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Richard E. Haskin, Esq.

Nevada State Bar # 11592

Timothy P. Elson, Esq.

Nevada State Bar # 11559

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

1140 N. Town Center Drive, Suite 300
Las Vegas, Nevada 89144-0596

Electronically Filed
03/27/2017 09:17:25 AM

m*.m

CLERK OF THE COURT

(702) 836-9800
Attommeys for Defendants
TRUDI LEE LYTLE, JOHN ALLEN LYTLE,
& THE LYTLE TRUST
DISTRICT COURT

CLARK COUNTY, NEVADA
MARJORIE B. BOULDEN, TRUSTEE OF THE | CaseNo: A-16-747800-C
MARJORIE B. BOULDENR TRUST, LINDA Dept.: XVl

LAMOTHE AND JACQUES LAMOTHE,
TRUSTEES OF THE JACQUES & LINDA
LAMOTHE LIVING TRUST

Plaintiff,
Y.

TRUDI LEE LYTLE, JOUN ALLEN LYTLE,
THE LYTLE TRUST, DOES I through X,
inclusive, and ROE CORPORATIONS I through
X,

Defendants,

DEFENDANTS TRUDI LEE LYTLE,
JOHN ALLEN LYTLE, THE LYTLE
TRUST OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT AND
COUNTERMOTION FOR SUMMARY
JUDGMENT

Hearing Date: March 28, 2017

Hearing Time: 9:00 a.m.

COMES NOW Defendants TRUDI LEE LYTLE, JOFIN ALLEN LYTLE, and THE LYTLE

TRUST (the *Lytles™), by and through their counsel of record, Richard E. Haskin, Esq., and
Timothy Elson, Esq., of the law fimn of GIBBS, GIDEN, LOCHER, TURNER, SENET &
WITTBRODT, LLP, and hereby files the Lytles” Opposition t0 Plaintiffs MARJORIE B.
BOQULDEN, TRUSTEE OF THE MARJORIE B. BOULDEN TRUST; and LINDA LAMOTHE
AND JACQUES LAMOTHE, TRUSTEES OF THE JACQUES & LINDA LAMOTHE LIVING

TRUST’s (collectively “Plaintiffs") Motion for Summary Judgment and Countermotion for

Summary Judgment.
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Plaintiffs MARJORIE B. BOULDEN, TRUSTEE OF THE MARJORIE B. BOULDEN
TRUST (“Boulden™) and LINDA LAMOTHE AND JACQUES LAMOTHE, TRUSTEES OF THE
JACQUES & LINDA LAMOTHE LIVING TRUST's (*Lamothe”) bring the instant lawsuit and
Motion for Summary Judgment in an effort to erase Defendant TRUDI LEE LYTLE and JOHN
ALLEN LYTLE, TRUSTEES OF THE LYTLE TRUST (the “ ytles”) lawfully recorded Abstracts
of Judgment. Boulden and Lamothe portray themselves as unwitting victims, now anchored by @
judgment lien cbtained by the Lytles. The reality of this case, however, beirays Plaintiffs’ self-
victimization.

The amount included in the Abstract of Judgment at jssuc includes a judgment, costs and
atiomeys’ fees awarded to the Lytles in a lengthy and costly litigation between the Rosemere Estates
Property Owners’ Association (the “Association”) and the Lytles wherein the Lylles defended
themselves (and their property) against foreclosure while successfully seeking the Contt’s
declaration that amended governing documents were unfawfully adopted and recorded against all
properties within the Association. The Lytles, retirees of the Clack County School District and
Southwest Gas Corporation, were forced into this litigation by virtue of the Board’s uncenscionable
actions and the homeowners’ acquigscence of the Board’s actions and subsequent funding of the
litigation.

Ultimately, however, the law permits the recording of the Abstracts of Judgment on each
property within the Association, as fully briefed herein, The Lytles simply esk this Court to apply
the law to the instant case.
it
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The essential facts i this case are undisputed. Thus summary judgment is appropriate.

A.  Rosemere Estates

On January 4, 1994, Banghman & Tumer Pension Trust (the “Developer™), as the subdivider
of a cul-de-sac to be made up of nine (9) residential lots on & street known as Rosemere Court in L.as
Vegas, Nevada, recorded with the Clark County Recorder’s Office a Declaration of Covenants,
Conditions, and Restrictions (“Original CC&Rs"). Original CC&Rs, Request for J udicial Notico
(“*RIN”), Exhibit A. The Lytles purchased their property, Lot 163-03-313-009 (the “Lyile
Property”) on November 6, 1996, from the original buyer who first purchased it from the Developer
on August 25, 1995,

OFf note to the instant controversy, the Original CC&Rs, in the first paragraph, defines
Rosemere Estates as “Lots 1 through 9 of Rosemere Court, a cubdivision...” Original CC&Rs, RIN,
Exhibit A, ‘The document adds that “4t is the desire and intention of the Subdivider to sell the land
described sbove and to impose on it mutual, beneficial, covenants, conditions and restrictions under
a general plan or scheme of improvement for the benefit of all of the land described above and the
fature owners of the lots comprising said land.” Id. Thus, the Association includes each and every
lot.

Sometime after the Lytles purchased their property, a group of homeowners formed the
Association. In 1997, Plaintiffs Linda Lamothe and Marge Boulden, acting on behalf of all owners,
filed Non-Profit Articles of Incorporation (the “Articles”) pursuant 10 Nevada Revised Statutes
(“NRS"™) 82, which formalized the property owmers’ committes and named it “Rosemere Estates
Property Owners Association.” Articles of [ncorporation, RJN, Exhibit B,

W
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B.
In 2007, the Lytles filed an NRS 38.310 mandated non-binding arbitration before the Nevada

Real Estate Division ("NRED”), naming the Association as respondent, The underlying dispute
arose out of the Amended Covenants, Conditions, and Restrictions (the “Amended CC&Rs") which
were unlawfully recorded on July 3, 2007, and improperiy enforced by the Association against the
Lytles, and the Lytle Property. The Lytles sought to un-cloud title to their property by the
revocation of the Amended CC&Rs.

After the arbitrator found in favor of the Association, the Lytles filed for a trial de novo in
this District Court, ¢ase number A-09-593497-C, which was assigned to Judge Michelle Leavitt in
Department XII. After the matter was initially dismissed, the Lytles appesled to the Supreme Court,
prevailed, and the maner was then remanded back to the District Coutt.

The Lytles ultimately prevailed, entirely, in the litigation, and the Court granted the Lytles
summary judgment on July 29, 20 13. Order Re Summary Judgment, RIN, Exhibit C,

The matter was once again appealed, and the Nevada Supreme Court affirmed the District
Court’s Order granting the Lytles summary judgment, The Supreme Court remanded the case to the
District Court for redetermination of costs, attorneys’ fees and damages on Octlober 19, 2015.
Supreme Court Order, RIN, Exhihit D,

On May 25, 2016, after hearing the Lytle’ motion for attorneys® fecs, the Court awarded the
Lytles $297,072.66 in attomeys’ fees pursuantto the Original CC&Rs and the Amended CC&Rs.
Order Awarding Attomeys’ Fees, RIN, Exhibit E.

On June 17, 2016, the Court awarded the Lytles damages, after & prove-up hearing, in the
amount of $63,566.93. Order Awarding Damages, RIN, Exhibit F. These damages included
amounis expended by the Lytles in the design, engineering, and other cosis associated with the
construction of their home for Rosemere Estates, all of which were now stale and useless.

Finally, on July 22, 2016, the Court awarded the Lytles costs in the amount of £599.00.
Order Awarding Costs, RIN, Exhibit G.
it
i
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On September 2, 2016, the Lytles recorded Abstracts of Judgment agsinst each property
within the Association pursuant to the law set forth herein. Abstracts of Judgment, RIN, ExhibitH.

While Boulden and Lamothe wish to paint themselves as the victims in this case, quite the
opposite is true, Allen Lytle, now retired from Southwest Gas, and Trudi Lytle, a retired school
teacher, were forced to bear a tremendous financial and emotional burden in fighting the Association
for over seven (7) years. The fight was necessitated by the Association’s unwillingness to revoke
the illegally recorded Amended CC&Rs as well as the Association’s unconscionable threats and
actions to foreclose against the Lytle Property when the Lytles dared not to pay a special assessment
to fand litigation against them.

The Lytles® legal fight was necessaty because, as the District Court found in the underlying
litigation

o the Amended CC&Rs created unreasonable restrictions on construction thai made it
impossible for the Lytles to build their home. Order Re Summary Judgment,
Findings of Fact (“FOF”) Nos, 28-30, RIN, Exhibit C.

e ihe Board for the Association took unlawful steps to amend the CC&Rs, which
inohuded the fatlure to obtain unanimous consent of the homeowners. Order Re
Summary Judgment, Canclusions of Law, Nos, 22,23, RIN, ExhibitC.

« the promotion and purported adoption of the Amended CC&Rs was procedurally
uncenscionable in as much as the Board forced the Amended CC&Rs to a vote with
no advance notice or discussion. Order Re Summary Judgment, FOF, Nos. 23, 24,
32, 33, RJN, Exhibit C.

Meanwhile, Lamothe and Boulden contributed heartily to the legat fund against the Lytles
{by way of payment of special assessments). Lamothe and Boulden also testified on the
Association’s behatf and were represented by the Association’s counsel at deposition in the
underlying litigation against the Lytles.

Il
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Interestingly, Lamothe and Boulden both refused, initially, to approve the Amended CC&Rs,
declining to sign in favor on the day of the adoption meeting. Lamothe sought legal counsel with the
Lytles to file suit against the Association but ultimately refused to join the fight for fear of
retribution. Years later, during deposition, Lamethe and Boulden, now testifying on the
Association’s behalf, recanted their objection to the Amended CC&Rs and testified that they
approved of the Amended CC&Rs after further thought, Declaration of Richard E. Haskin (*Haskin
Deck.™, § 3, Lamothe Deposition Transcript, Exhibit I; see also Letter from Marge Boulden dated
August 9, 2007, a true and correct copy of which is attached hereto as Exhibit K (Boulden stating
swe would like to make it clear that we fully support our Association and its leadership. We do not

support the demands made by . . . the Lytles.”) (emphasis in original).'

The Lytles now seek to recover the funds they lost as a result of the Association’s actions,
which amounts were awarded by this District Court. Lamothe and Boulden contributed to the
burdens against the Lytles by persistontly funding the litigation when called upon to do 8o end then
testifying on the Association's behalf to support an unfawfully recorded document. The Court
should not be confused in this case as to who the real victims are.

WM. LEGAL ARGUMENT

As sct forth below, the Lytles rightfully tecorded the abstracts of judgments, including those
against Lamothe and Boulden, pursuant to the Original CC&Rs and/or the Amended CC&Rs? A
lien against the Association is auromatically alien against each lot (“Lots 1 through 9”) within the

Association
i
#H
i
i
i

| The Lytles further understand that Boulden is an absentee owner and has not resided in the house
for several years. This is not the Boulden's personal residence as Plaintiffs allege.

2 plaintiffs do not appear to dispute that such a recording would be appropriate pursuant to the
Amended CC&Rs. g
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Summary judgment shall be rendered in favor of 2 moving party if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issuc as to any material fact and that the moving party is entitled to judgment as &
matter of law. NRCP Rule 56(c). “Summary Judgment is appropriate and shall be rendered
forthwith when the pleadings and other evidence on file demonstrate that no “genuine issue as to any
material fact fremains] and that the moving party is entitled to judgment a9 a matter of law.” Wood
v. Safeway, 121 Nev. Adv. Op. 73, 121 P.3d, 1026, 1029 (2005)(quoting NRCP 56(c)). In Wood, the
Nevada Supreme Court rejected the “slightest doubt™ standard from Nevada’s prior sommary
judgment jurisprudence, Id. at 1037, and adopted the summary judgment standard which had been
articulated by the United States Supreme Court in its 1986 Trilogy: Celotex Corp. v. Catrett, 477
U.S, 317 (1986); Anderson v. Liberly Lobby, Inc., 477 U.8. 242 (1986); and Matsushita Electrical
Industrial Company v. Zenith Radio Corporation, 475 U.8. 574 {1986). The application of the
standard requires the non-moving party to respond to the motion by “Setfting] forth specific facts
demonstrating existence of a genuine issue for trial,” Wood, 121 p.3d at 1031, This obligation
extends to every element of every claim made, and whers there is a failure as to any element of &
claim, summary judgment is proper. Barmetiler v. Reno Alr, Inc., 114 Nevada 441, 447, 956, P2d.
1382, 1386 (1598).
The Nevada Supreme Court held that “Rule 56 should not be regarded as a “disfavored
procedural shortcut” but instead a9 an integral important procedure which is designed “io secure just,
speedy and Inexpensive determination in every action.” Wood, 121, p.3d at 1030 (quoting Celotex,
477 U.S, at 327). In Liberty Lobby, the U.S. Supreme Court noted that:
“Only disputes over facts that might affect the outcome
of the suit under governing Jaw will praperly preclude
the entry of summary judgment, Factuaﬁ;isputcs that
are irrelevant or unnecessary will not be counted.

Id. (quoting Liberty Lobby, 477U.5, at 247-48),

i
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B. Summary Judgment Should Be Granted In Favor Of The Lytles Because They

Rightfully Recovded Their Abstracts of Judgment Against Lamothe and

Boulden’s Properties  Pursuant To_The Orviginal CC&Rs_Because The

i d it T
The Lytles werc awarded 21l monetary amounts under the judgment pursuan to the Original
CC&Rs? Order Awarding Attorneys® Fees, RIN, Exhibit E at 2:1-15. The clear and unambiguous
language of the Original CC&Rs permits liens against Plaintiffs’ properties, as well as the court’s
priar order pertaining to the operation of the Association under the Original CC&Rs.

1 The Original CC&Rs Defines The Association As _Including Each Lot
Therein
Pursuant to the Original CC&Rs, a lien or judgment against the Association established
wnder the Original CC&Rs attaches to each lot within the Association. As a result, the individual
property of the owners within the Association, defined as Lots 1 through 9, is subject to lien,

The Original CC&Rs provide as follows:

WHEREAS, it is the desire and intention of Subdivider to sell the land described above and
to impose on it mutual, beneficial covenants, conditions and restrictions under a general plan
or scheme of improvement for the benefit of all the land described above and the future
owners of the lots comprising said land,

RIN, Exhihit A at 1, 12 (referring to the “Lots 1 through 9 of Rosemere Court” in the definition
above, thereby including PlaintifYs lots, which Plaintiifs do not dispute).

A breach or violation of these CC&R’s or any re-entry by reason of such breach or any liens
gstablished hereunder shall not defeat or render invalid or modify in any way the lien of
any mortgage or deed of trust made in good faith and for value as to said lots or
PROPERTY or any part thercof; that these CC&R’s shall be binding and effective against
any owner of said PROPERTY whose title thereof is acquired by foreclosure, trustee’s sale

or otherwise.

Id at 1, 94 (emphasis added).
i
i

% It is also important to note that this judgment is not on appeal or appealable, i.¢., it is valid and
enforceable without any risk of reversal.

1§66336.1
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The Original CC&Rs were recorded against each of the nine (9) lots within the Association,
and each owner, or prospective owner, including Plaintiffs, purchased property with record and
actual notice of the foregoing rights and remedies.’ Under the Original CC&Rs, there are no
common or individual elements, only the Association’s property, defined as “Lots 1 through 9 of
Rosemere Court.” The Association is comprised of all of this property, i.e., Lots | through 9. The
fact that those lots were later subdivided and sold to individual owners does not change the fact that
the Association includes all lots therein.

The second provision cited above specifically attaches liens established under the Original
CC&Rs “to said lots ot Property.” Here, it also is not disputed that the Lytles' lien or judgment is
established under the Original CC&Rs. The attorneys’ fee award specifically finds that the Lytles’
lien or judgment is established under the Original CC&Rs. RIN, Exhibit E at 2:1-15. If liens under

the CC&Rs did not attach to the lots, there would be absolutely no need to include this provision.
There would be no need for the CC&Rs to state that such a lien could not extinguish the first decd of
trust or any other mortgage. Again, the Association has no property to even secure any loan as the
only property thag exists is Lots 1 through 9, which includes Plaintiffs’ lots. Nowhere in the Qriginal
CC&Rs is any definition for property owned by the Association or subjoct to the Original CC&Rs
other than the initial definition, Le., Lots 1 through 9. To find against the Lytles, i.e., that & lien
against the Association does not atiach to Lots 1 through 9, would render these provisions
meaningless. Phillips, 94 Nev, at 282, 597 P.2d at 176.

Nothing under this provision distinguishes the Lytles” lien or judgment pursuant to the
attorneys’ fees provision from any other provision or lien or judgment in the Original CC&Rs. The
Original CC&Rs simply state “any liens established hereunder,” This necessarily includes the
Lytles’ liens.

1"

4 While CC&Rs are a restrictive covenant, the CC&Rs are interpreted like a contract. See, 2.g., Diaz
v, Ferne, 120 Nev. 70, 73, 84 P.2d 664, 665-66 (2004) (stating that the CC&Rs are a restrictive
covenant, which is interpreted like a coniract); see also Lee v. Savalli Estates Homeowners Ass'n,
2014 WL 4639148 (Nov. Sept. 16, 2014) (aftirming Diaz that the rules of construetion governing
contracts apply to the CC&Rs). “A court should not interpret  contract 5o as to make meaningless
its provisions.” Phillips v. Mercer, 94 Nev, 279, 2982, 597 P.2d 174, 176 (1978).

1866336.1
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2. General Contmon Inferest Community Prineciples Define The Associgtion As

Inci v t Or Unit Therein, Re, s Of Owners

The language of the Original CC&Rs, as set forth above, tracks NRS Chapter 118, the
Common Interest Ownership Act. NRS 116,021 defines a “common interest community” as all “real
estate degcribed in a declaration with respect to which a person, by virtue of the person's ownership
of a unit, is obligated to pay for a share of real estate taxes, insnrance premiums, maintenance or
improvement of, or services or other expenses relatad to, common elements, other units or other real
estate described in that declaration.” NRS 116.093 defines a “unit” as the “physical portion of the
common-interest community designated for separate ownership or ocoupancy...” Thus, the
association, or common interest community, includes each and every unit in the community,
including those owned by third parties.

The Nevada Supreme Court has concluded as much in granting standing to homeowners
associations to file claims on behalf of unit ownets in construction defect cases. In D.R. Horton, Inc.
v. Eighth Judicial Dist. Cowrt, 125 Nev. 449,215 P.3d 697 (2009), the Supreme Court heid that
“provisions of NRS Chapier 116, among othct sources, demonsirate that a common-interest
community includes individual units...” Jd., 125 Nev. at 451, 215 P.3d at 699, Thus, the Court
concluded that @ homeowners association has standing to file representative actions on behalf of its
members for construction defects of units.

Further, NRS 116.3117, merely clarifies that a judgment may be recorded against ¢ach and
every unit. This is not a special rule of any sort, rather it is merely a restatement of the obvious —a
judgment against the common-interéest community can be recorded against all property within thet
community, including the units that are defined as being incloded in the community. These
definitions are echoed in the Uniform Common Interest Ownership Act, under Section 1=203(9) and
1-203(35).

i
it
i

i

10
19663361

AAQDO414




Gieps GDEN LocHER TURNER SENET & WITTBRODT LLP

N I R _ e
mqmm#mm—cauqa;zﬁazg

C. Summary Judgment Should Be_Denied As To Plaingiffs And Granted In Favor

Of The Lytles Beeause They Rightiully Recorded The Absiracts of Judgment

The Lytles were also awarded judgment pursuant to the Amended CC&Rs. Order Awarding
Attorneys’ Fees, RIN, Exhibit E, at 2:15-25. The Court should note the context of the underlying
litigation, specifically that when the Lytles filed suit and the Association responded, the Amended
CC&Rs were the Court validated enforceable goveming documents at issue. Therefors, and
propetly 50, the Court awarded attormeys’ fees and costs to the Lytles, the prevailing party, pursuant
to the provisions of the Amended CC&Rs. In doing so, the Court rofused (o allow the Association to
use the Amended CC&Rs as a sword to defeat the Lytles, but then as a shield when they were
proclaimed invalid.

Applying the forcgoing context, the Amended CC&Rs essentislly adopt Chapter 116 of the
Nevada Revised Statutes. Amended CC&Rs, RIN, Exhibit | at Article L. The Amended CC&Rs
define the association pursuant to the Uniform Common-Interest Ownership Act. Jd et 1.1. The
Amended CC&Rs routinely reference Chapter 116 of the Nevada Revised Statutes. See, €.¢., id. at
1.13, 1.14, 1,30, 8.1, 10.3 (referring to the lien statutes codified in Chapter 116), The Auggociation
alleged that Plaintiffs were part of & unit-owners association and subject to the provisions of Chapter
116°

NRS 116.3117 provides the express mechanism of foreclosure against Plaintiffs via alien or

judgment against the Association. It states as foltows:

1. In a condominium or planned community:

(a) Except as otherwise provided in paragraph (b), a_judgment for money against the
association, if a copy of the docket or an abstract or copy of the judgment is recorded, is not

a lien on the common elements, but is a lien in favor of the judgment lienholder against all
of the other real property of the agsociation and all of the units in the common-interest
community at the time the judgment was entered. No other property of a unit’s owner is

subject to the claims of creditors of the association.

S Furthermore, the Association is a small planned community subject to, among other provisions,
NRS 116.3117. See NRS 116.1203(3) (“[T]he provisions of NRS 116.3101 to 116,350, inclusive,
and the definitions set forth in NRS 116,005 to 1 16.095, inclusive, to the extent that such definitions
are necessary in construing any of those provisions, apply to a residential planned community
containing more than 6 units.”)

11
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NRS 116.3117. Moreover, to the extent there can be any doubt as to the operation of NRS
116.3117, the comments to Section 3-117 of the Uniform Common [nterest Ownership Act (1982) -
— the uniform ast upon which NRS Chapter 116 is based — reinforee that which is already clear
from the plain language of the statute: “the Act makes the judgment lien a direct lien against each
individual unit . . . .* See UCIOA § 3-117, cmt, 2, See also, e.g, Ensberg v. Nelson, 320 P.3d 97,
102 (Wash. Ct. App. 2013) (“[B]y statute, & condominium essociation is a lien in faver of the
judgment lienholder against alt of the units in the condominium.”); Summit House Condominium v.
Com., 523 A.2d 333, 336 (Pa. 1987) (“[A] judgment against the Council would have constituted &
lien against ¢ach individual condominium unit owner.”); Interlaken Service Corp. v, Interlaken
Condominium Ass'n, Inc., 588 N.W,2d 262, 266 (Wisc. 1998) (“[AJny money judgment obtained by
[the plaintiff as agninst the ussoviation] would result in a lien against each of the condominium
units”), Consequently, the Lytles properly recarded their judgment licn against the Plaintiffs’
property.®

The lien and judgments were cteated under the Amended CC&Rs, and the Lytles have the
right to collect under the lien and judgment pursuant to the Amended CC&Rs. Exhibit E at 2:15-25
(citing Mackintosh v. California Federal Sav. & Loan Ass’n, 113 Nev. 393, 405-06,935 P.2d 1154,
1162 (1997)), Plaintiffs cite no case law ihat contradict the Lytles’ right or ability to colleet under
the Amended CC&Rs given that the judgraent was obtaitied pursuant to the Amended CC&Rs.

i

¢ It is worth noting that, while the Plaintiffs strenuously argue that NRS 116.3117 should not apply;
NRS 116.3117 operates to /imir the extent of the individual unit-owners’ liability for a judgment
against an association where, as here, the association is not incorporated. See UCIOA § 3-117, emt.
1 (“[1)f the association is organized as an unincorporated association, under the law of most states
each unit owner would have joint and several liability on the judgment. This Act strikes a balance
between the two extremes.”); see also Nevada Secretary of State Entity Detail for Rosemere Estates
Property Owners Association (accessed Mar. 21, 2017), RIN, Exhibit J. In particular, although NRS
116.3117 provides that a judgment against the Association may be recorded as a lien against all units
in the association, NRS 116,3117 further provides that the judgment creditor has no claim to any
other property of the unit-owners, If this Court concludes NRS 1163117 does not apply, then
Plaintiffs may face joint and several liability for the judgment without limitation as to what property
the Lytles could pursue under the law governing unincorporated associations. See, €.g. Pandolfo v.
Bank of Benson, 273 F. 48, 50 (9th Cir, 1921) (“The members of an unincorporated association are

liable in their collective capacity for tort . . ..").
12
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IV. CONCLUSION
The Lytles rightfully recorded their abstracts of judgment against Lamothe and Boulden

pursuant to both the Original CC&Rs or the Amended CC&Rs. A lien against the Association is
automatically and by definition & lien against Lots 1 through ¢ therein, For the reasons set forth
herein, summary judgment should be denied as to Plaintiffs and granted in favor in the Lytles.

DATED: March 24, 2017 Respectfully Submitted,
GIBBS GIDEN LOCHER TURNER)
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Richard E. pfaskin, Esq.
‘Nevada Stéte Bar # 11562
/ 'I‘im(yt ¢ Elson, Esq.
Neysdda State Bar # 11559
' *M{l N. Town Center Drive, Suite 300
/ _1as Vegas, Nevada 89144-0596
< Attorneys for Defendants
TRUDI LEE LYTLE, JOHN ALLEN LYTLE, & THE

LYTLE TRUST
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CERTIFICATE OF MAILING

The undersigned, an employes of the law firm of GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP, hereby certifics that on March 24, 2017, she served a copy of the
foregoing DEFENDANTS TRUDI LEF LYTLE, JOHN ALLEN LYTLE, THE LYTLE
TRUST OPPOSITION TO MOTION FOR SUMMARY JUDGMENT AND
COUNTERMOTION FOR SUMMARY JUDGMENT by electronic service through the Regional
Justice Center for Clark County, Nevada’s ECF System.
BSET st 0

626 S. 8™ Street
Las Vegas, Nevada 89101

An employee of Y
Gibbs Giden Locher Turner
Senct & Wittbrodt LLP
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Electronically Filed
6/1/2017 4:80 PM
$teven D. Griarson

CLERK OF THE COU
OPP Cﬁ:»ﬁ B

DANIEL T. FOLEY, ESQ.
Nevada Bar No. 1078
FOLEY & OAKES, PC

626 8 8" Street

Las Vegas, Nevada 89101
Tel.: (702) 384-2070

Fax: (702) 384-2128

Email: dan@foleyoakes.com
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

MARIJORIE B, BOULDEN, TRUSTEE OF )
THE MARJORIE B. BOULDEN TRUST, }
LINDA LAMOTHE AND JACQUES
LAMOTHE, TRUSTEES OF THE
JACQUES & LINDA LAMOTHE
LIVING TRUST

Case No. A-16-747800-C
Dept. No. XVI

PlaintifT,
V.

TRUDI LEE LYTLE, JOHN ALLEN
LYTLE, THE LYTLE TRUST, DOES |
through X; and ROE CORPORATIONS
1 through X,

Defendants,

T T el S N el

OPPOSITION TQO MOTION FOR RECONSIDERATION
COMES NOW Plaintiffs, by and through their attomeys, Foley & Oakes, PC, and

Oppose Defendants Trudi Lee Lytle and John Lytle, the Trustees of the Lytle Living Trust’s
(collectively the “Lytles™) Motion for Reconsideration.
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MEMORANDUM OF POINTS AND AUTHORITIES
L OVERVIEW

The Lytles and all three of their different attorneys who represented them in the
underlying case, failed to file suit directly against the Plaintiffs herein as prescribed by the
CC&Rs. The Lytles, with the assistance of all three law firms, pursued only the “Association”
and obtained a judgment against only the “Association”.

In June 2016, after obtaining the Attorneys Fees Judgment, the Lytles and their counsel
realized that the Attorneys’ Fees Judgment they had obtained would be difficult, if not
impossible, to collect on, since the “Association” was really only a “Commitiee” as per the
CC&Rs and its resources were limited to gate repair and shrubbery maintenance.

The Lytles and their counsel, in an effort to collect on this worthless judgment, then
devised a plan to collect the Attorneys’ Fee Judgment from non-parties to the underlying case
that were not listed as parties on the Attorneys’ Fee Judgment. The plot devised by the Lytles
and their attorney was to record Abstracts of Judgment with the Clark County Recorder and
stmply list the Plaintiffs” parcel numbers on the recordings.

This plot was conceived and carried out maliciously and with full knowledge that the

Attorneys’ Fee Judgment had no application whatsoever to the Plaintiffs or their property.

II. STATEMENT OF FACTS
These are all undisputed facts.
1. In 2007, the Lytles filed an NRS 38,310 action with the Nevada Real Estate
Division (“NRED”) against the Rosemere Estates Property Owners Association.
2. The NRED action arose out of action by a number of the property owners within
the Rosemere Court Subdivision seeking to amend the CC&R’s of the Rosemere Court

Subdivision.

Page 2 of 10
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3. Despite the specific language in the CC&Rs that prevent a homeowner from suing
or seeking protection from the Rosemere Court Subdivision or its CC&Rs and instead provided
each homeowner with the right to independently enforce the CCR’s against one another, the
Lytles chose not to assert claims against the individual homeowners, including the Plaintiffs
herein.

4, The NRED ruled against the Lytles,

5. Thereafter in 2009, the Lytles sued the Rosemere Estates Property Owners

Association in the Eighth Judicial District Court, case # A-09-593497-C (the “Rosemere

Litigation™).

6. Again, the Lytles chose not to sue the Plaintiffs or the other homeowners
individually.

7. Mrs. Boulden and Mr. and Mrs. Lamothe were never parties to the Rosemere

Litigation. A copy of the Lytles Complaint filed in the Roscmere Litigation is attached hereto as
Exhibit “1”.

8. The Lytles alleged, among other things, that the owners of the residences within
the Rosemere Court Subdivision had improperly amended the CC&Rs and attempted to convert
the simple 9 residence Rosemere Court Subdivision into a full-fledged home owners’
association, Exhibit “1”.

9. The Lytles obtained a Summary Judgment from the District Court against
Rosemere Estates Property Owners Association, determining and declaring that the Rosemere
Estates Property Owners Association and/or the “Committee™ established in the CC&Rs was not
a full-fledged home owners’ association under NRS 116. See paragraph 19 on page 9 of the
Order Granting Summary Judgment a true and correct copy of which is attached hereto as
Exhibit “2”,

Page 3 of 10
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10.  The Lytles filed a Motion for Attomeys’ Fees and Costs and against the Rosemere
Estates Property Owners Association and a Judgment was entered in the Lytles® favor against the
Rosemere Estates Property Owners Association for $361,238.59 (the “Attormeys’ Fees
Judgment™).

il. After obtaining the Attorneys’ Fees Judgment, on August 16, 2016, the Lytles
recorded three (3) different Abstracts of Judgement against the Plaintiffs’ properties.

12, On April 27, 2017, this Court’s Order Granting Plaintiffs’ Motion for Partial
Summary Judgment was entered. A copy of this Court’s Order Granting Summary Judgment is
attached hereto as Exhibit “3”.

13. In this Court’s Order, the Court made findings and judicially declared, among
other things, that the Lytles’ Three Abstracts of Judgment recorded against the Boulden Property
and the Lamothe Property were improperly recorded and constituted clouds on the Boulden
Property and the Lamothe Property. Exhibit “3%.

14.  In this Court’s Order, the Court made findings and judicially declared, among
other things, that the Lytles’ had *“slandered” Mrs. Boulden’s title to her property. Exhibit “3”.

15,  The Lytles readily admit that the Attomeys’ Fees Judgment is not against the
Plaintiffs.

16.  The Lytles readily admit that they could have, but never did, file suit against the
Plaintiffs.

111
1
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HI. LEGAL ARGUMENT

A. The Lytles’ And Their Counsel’s Recording Of The Abstracts Of Judgment Were
Knowingly And Maliciously False Efforts To Cloud Titles For Purpose Of Extortion

The actions of the Lytles and their attorney were calculating, deliberate, and intended to
cloud the non-party Plaintiffs’ properties in an effort to extort money from them.

The listing of the Plaintiffs’ parcel numbers on the recorded Abstracts of Judgment was
knowingly false. The Lytles at ali times knew they had never sued the Plaintiffs.

The recording of the Abstracts of Judgment against non-parties to the underlying suit was in
reckless disregard of the obvious truth that Plaintiffs were not parties to the underlying suit.

If the Lytles’ counsel advised them to record the Abstracts of Judgment against a non-party
to the underlying suit, then counsel’s advice was equally false and in knowing disregard of the
truth.

The Lytles and their counsel’s conduct was malicious and has continuved through their
ongoing and renewed effort to slander and cloud the Plaintiffs’ titles with the recorded s
pendens.

Quite frankly, consistent with this Court’s ruling that the Lytles clouded and slandered the
title to Marjorie Boulden’s property, there is really no question that the Lytles, with or without
the advice of their counsel, recorded false abstracts of Judgment in reckless disregard of the
teuth. The Lytles efforts were done strictly for purposes of extorting money from the Plaintiffs
who the Lytles had never pursued in Court. Accordingly, the Lytles and their counsel acted
maliciously.

B. This Matter Is Neither Complex Nor Is It Even A Close Call On The Merits

The Lytles arguc to this Court that they acted with a good faith belief that they had a
meritorious right to cloud the titles of non-parties to their suit. The Lytles argue that because this

Court spent 20 to 30 minutes forcing their counsel to admit that his arguments were not

£10
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supported by the CC&Rs, NRS 116, or any concepts of equity, that somehow 30 minutes of a
scrambling futile effort constitutes good faith.

Nothing could be further from the truth. This case is not complicated as evidence by the
fact that Summary Judgment was granted four months after the Complaint was filed without any
discovery being taken,

The Lytles and their counsel certainly put up a fight and lodged multiple arguments;
however, the arguments were baseless. This Court repeatedly begged counsel for explanations
of his indefensible arguments and counsel was completely unable to meritoriously respond.

The Lytles’ counsel argued initially that the “Association” was 2 full blown association
when the CC&R’s were amended and therefor NRS 116 fully applied. However, this Court,
after a moderate effort, finally got counsel to admit that he knew full well that the Original
CC&Rs were never properly amended and the underlying court declared the Amended CC&RS
to be void ab initio. See pages 5 — 12 of the transcript of the hearing before this Court held April
13, 2017 attached hereto as Exhibit “4”.

The Lytles’ counsel then argued that the mortgage savings clause in the CC&Rs somehow
established the ability for the Lytles to record the Judgment against non-parties. Again,
counsel’s argument could not withstand questioning by the Court and counsel agreed that the
subject clause did not establish any right for his clients but instead was just 8 morigage savings
clause. See pages 12 — 13 of Exhibit ‘4",

The Lytles’ counse! then quarreled with the Court but finally admitted that the “losing party”
attorneys’ fee provision in the CC&Rs did not support the Lytles’ claim as the Plaintiffs were not
“parties” nevertheless “losing parties” in the underlying case. See pages 15, and 30 - 33 of

Exhibit “4”.

£
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The Lytles’ counsel finally argued at length the ridiculous claim that because the
“Association” owned all of the property in the subdivision, that the Judgment could be recorded
against all of the property. It took the Court several minutes to completely discredit the
arguments and to finally get the Lytles” counsel to admit that his initial statement that the
“Association” owned all of the property was false and forced. A recitation of that
painful/shameful effort by counsel is set forth below quoting directly from pages 19 — 25 of
FExhibit “4",

MR. HASKIN: I have a judgment against all property owned by the
association. A unit is owned by the association pursuant to both the recitals
in the — original CC&Rs say that.

THE COURT: Show me where a unit is owned by the association in here.

MR, HASKIN: The original CC&R’s state that this association includes Lots 1
through 9 of Rosemere Court. There are nine lots in this community.

THE COURT: But the unit — but they don’t own it.

THE COURT: Where does it say that the association owns the properties fee
simple?

THE COURT: Just tell me where to look. What page?
MR. HASKIN: It’s the recitals, page 1.
THE COURT; But wait, wait, wait, wait. --- that sets forth who the declarant is.

THE COURT: Tell me where it says. Because at the end of the day whatever
ownership rights any association would have — and I’ve read enough CC&Rs. For
example they’ Il tell you what the HOA owns. They'll set forth the common areas
that are owned and controlled and maintained by the HOA. Very common in the
CC&Rs, you know.

And they’ll — they’ll discuss specifically what the burdens are as far as the
unit owners are concerned. But go shead and tell me where does it say that the
HOA in this — under these declarations of covenant, conditions, and restriction
own the property.

MR. HASKIN: Well, that -— that by virtue — 1 guess, we’re in disagreement
there, your Honor,

Page 7 0f 10 AAQD0425
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THE COURT: No, no. I’m asking.
MR. HASKIN: And ’'m answering.
THE COURT: T’m listening.

MR, HASKIN: Because —

THE COURT: Just point to a provision I can look ai, and maybe I'll agree with
you.

MR. HASKIN; Okay. Well, I pointed that one, but I’'m reading in conjunction
with NRS116.021,

THE COURT: So we agree that there’s no provision under the CC&Rs that sets
forth ownership by the HOA of the units?

MR. Haskin: No. [don’t agree with that, your Honor.

THE COURT: Then — where is it then?

THE COURT: So for the record, it’s your position that the simple introductory
language as it relates to the declaration and the subdivision of the property stands
for the proposition that the HOA owns the property.

THE COURT: Okay. Let me look at that with you.

THE COURT: bui I notice you didn’t say that the association owned lots 1
through 9.

THE COURT: Okay. So you agree it’s not in the CC&Rs,

MR. HASKIN: Well, if you read it — your Honor, I've read a lot of CC&R’s too.
I don’t know any CC&Rs that say, We own your house. They don’t.

THE COURT: No, no. They say specifically what's owned by the HOA and
they’ Il say specifically what owned by the unit owners. Like in condominiums,
for an example, they’ll have the interior walls that are owned by the unit owners.
I mean, let’s not be quibble here. And let’s not be facetions. I know what they
say.

MR. HASKIN: It’s obvious that a home owners association doesn’t own your
house.

Six pages of facetious quibbling from Mr. Haskin going from “a wnit is owned by the

assoclation” 1o “It’s obvious that a home owners association doesn’t own you house” isnota
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good faith meritorious argument that allowed the Lytles and their counscl to cloud the Plaintiffs’
titles without repercussions.

Again, false and forced arguments that are ultimately withdrawn do not make a case
complex or meritorious. Rather proffering arguments that do not withstand basic questioning is
intentionally misleading. Absent a good faith right to cloud the title, the clouding was malicious
and done in reckless disregard of the truth and this Court has mote than enough evidence to so
find. Rowland v Lepire, 99 Nev. 308, 662 P.2d 1332 (1983)

1IV. CONCLUSION

Plaintiffs respectfully request that this Court make a specific finding of malice or reckless
disregard of the truth against the Lytles and/or their counsel.

Dated this 1% day of June 2017

Respectfully Submitted,

FOLEY & OAKES, PC

/s/Maniel T. Foley

Daniel T. Foley, Esq.
Nevada Bar No. 1078

626 So. 8™ Street

Las Vegas, Nevada 89101
Attorney for Plaintiffs

P
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CERTIFICA RVIC

Pursuant to NEFCR 9, N.R.C.P. 5(b) and EDCR 7.26, I hereby certify that I am an
employee of Foley & Oakes, PC, and that on the 1* day of June, 2017, I served the following
document(s):

OPPOSITION TO MOTION FOR RECONSIDERATION

I served the above-named document(s) by the following means to the person s as listed
below: [ x] By Electronic Transmission through the Odyssey eFileNV system:

Richard E. Haskin, Esq.

GIBBS, GIDEN, LOCHER, TURNER,

SENET & WHITTBRODT, LLP

1140 N. Town Center Drive, Suite 300
Las Vegas, NV 89144

I declare under the penalty of petjury that the foregoing is true and correct.

fs/ Maren Foley
An employee of FOLEY & OAKES
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WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP FILED
gﬂcadHABEL JN LES—?(??OL’ ESQ.

evada par NO. 1 )
3556 E, Russell Road, 2™ Floor Jn 26 4 23 PH (g
Las Vegas, NV 89120

Telephone: (702) 341-5200 Q
Facamile: (702) 341-5300 7
CLERK OF ThE
Attorneys for Plaintiff, John Allen Lytle & Trudi Lee Lytle, as Trustees of ﬂIg ﬁw%a}rusr
A-09-B83OTC

£9owt DISTRICT COURT
wm m l‘ mn CLARK COUNTY, NEVADA gﬁ? Q
JOHN ALLEN LYTLE & TRUDI LEE ) Case No.: Mg q
LYTLE, AS TRUSTEES )
OF THE LYTLE TRUST, ; Dept. No.:
Plaintiff, )
) COMPLAINT FOR TRIAL DE
VvS. ) NOVO PURSUANT TO NRS 38.330;
) DECLARATORY RELIEF; AND
ROSEMERE ESTATES PROPERTY ) FOR A PERMANENT
OWNERS ASSOCIATION, and DOES 1 ) INJUNCTION
through 10, inclusive )
)
Defendants. ) ARBITRATION EXEMPT
) (Appeal from Arbitration; Declaratory
Relief Requested)

COMES NOW PlaintifT, the LYTLE TRUST, by and through its Trustees, John Allen
Lytle and Trudi Lee Lytle, herein by and through their attorneys, WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP, by Michael J. Lemcool, Esq., and for its Complaint against
ROSEMERE ESTATES PROPERTY OWNERS ASSOCIATION (hereinafier, the
“Association”), and DOES 1 through 10, inclusive, states unto this Court as follows:

1. That Plaintiff, the Lytle Trust, is the current owner of real property located in
Clark County, Nevada, APN 163-03-313-009, and described as:

Lot Nine (9) of Rosemere Court, as shown by map thereof on file in Book 59, of

Plats, Page 58, in the Office of the County Recorder of Clark County, Nevada.
Said property was previously owned by J. Allen Lytle and Trudi L. Lytle, the current Trustees of
the Lytle Trust, having been purchased by deed recorded November 15, 1996. A true copy of said

5

COMPLAINT FOR TRIAL DE NOVO PURSUANT TO NRS 38.330
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deed is attached hereto, and incorporated hercin, as Exhibit “1™.

2, That Defendant, the Association, at all times herein mentioned is comprised of
nine () owners of single family lots all a5 more particularly described in the recorded
Declaration of Covenants, Conditions and Restrictions (“CC&Rs") for the Association as
recorded in the official records of the Clark County Nevada Recorder’s office. Plaintiff is
informed and believes, and based thereon alleges, that the original CC&Rs were recorded on
January 4, 1994, before title to any lot within the Association was conveyed by deed, and are
referenced in the deeds fo all 9 properties located within the Association. A true copy of said
recorded CC&Rs is attached hereto, and incorporated herein, as Exhibit “2", A e copy of said
recorded map for Rosemere Court is attached hereto, and incorporated herein, as Exhibit “3".

kN The true names and capacities of Defendants sued herein a3 DOES 1-10,
inclusive, and each of them, are presently unknown to Plaintiff, and, therefore, they are sued
herein under fictitious names, and when the true names are discovered, Plaintiff will seek leave
to amend this Compiaint and proceedings herein to substitute the true names of said Defendants.
Plaintiff is informed and believes and based thereon alleges that each of the Defendants
designated herein as a DOE is negligent or responsible in some manner for the events herein
referred to and negligently, carelessly, recklessly and in a manner that was grossly ncgligent and
willful and wanton, caused damages proximately thereby to the Plaintiff as hersin alleged.

4, That Plaintiff is, and at all times herein mentioned was, and continues to be, the
record owner of the property located at 1930 Rosemere Court, Las Vegas, Nevada, which is
located within the boundaries of the Association,

5. That since the Association is comprised of only 9 units, the Association is
classified as a small planned community pursuant to NRS 116.1203, and is exempt from many of
the provisions of NRS Chapter 116,

6. By the terms of the CC&Rs, and as a result of the mutuality of restrictive
covenants running with the land for each of the 9 property owners, approval by 100% of the unit
owner is required to amend the terms of the CC&Rs.

7. That on or about July 2, 2007, an Amended and Restated CC&Rs were proposed

2-
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to the members of the Association. The proposed amended CC&Rs increased the complexity,
and size of the document, from 4 pages to 36 pages, and contained numerous additional
restrictions upon the members.

8. That the proposed amended CC&Rs were not agreed to by all owners, in fact less
than 67% thereof, with at least 3 owners specifically objecting to the proposed changes. A true
copy of the consent signature page is attached hereto as Exhibit *4”.

9. That despite the failure to obtain the required unanimous approval for changing
the CC&Rs, the Association proceeded, on July 3, 2007, to record in the office of the Recorder
for Clark County, Nevada, the Amended and Restated CC&Rs, A true copy of the Centificate of
Officers used for recording said amended CC&Rs is attached hereto, and incorporated herein, as
Exhibit 5",

10.  That the Association has threatened to apply the amended CC&Rs and their
restrictions againgt Plaintiff and its property, all to the detriment of Plaintiff.

11.  That on or about September 26, 2008, Plaintiff brought 2 claim against the
Association regarding the interpretation, application and enforcement of the Association’s
amended CC&Rs with the Nevada Real Estate Division (*NRED") as required by NRS 38,310,

12.  That said dispute was arbitrated upon written stipulation of facts, documents, and
briefs of the parties, wilh the non-binding decision by the Arbitrator issued on or about May 4,
and June 1, 2009, and the Completion Certificate, required for filing this action, issued by the
NRED on June 4, 2009. A true copy of the Completion Certificate issued June 4, 2009 is
attached hereto, and incorporated herein, as Exhibit “6™.

13.  That said decision was crroncous in that, inter alia, it is contrary to Nevada law
regarding covenants recorded against and running with the land, contrary to the terms of the
originally recorded CC&Rs and, relied upon the authority to amend an Association’s bylaws,
pursuant io NRS 116.3102, as granting the Association the inhesent authority to amend the
CC&Rs upon a majority vote.

14,  That there exists a controversy between Plaintifl and Defendant regarding the

interpretation, application and enforcement of the Association’s CC&Rs and the Association’s

4.
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implementation of the anended CC&Rs, requiring a determination by this Court and entry of
declaratory relief.

15.  That prior 1o bringing the NRED claim, Plaintiff complained in good faith that the
original governing CC&Rs did not allow for the adoption and recording of the amended CC&Rs
upon less than 100% approval by the members.

16.  That in retaliation for Plaintifs good faith complaints, and in an effort to chill
Plaintiff's rights to bring the NRED action, the Board of Directors held a special member’s
meeting on Septeber 15, 2008, wherein an agenda item was to consider a civil action against
Plaintiff relating 10 actions brought by Plaintiff against the Association.

17,  That said retaliation conducted by the Board of Directors is prohibited by NRS
11631183,

18.  ‘That Phintiff has suffered general damages including, but not limited to, damages
for breach of the CC&Rs as a result of the actions by the Association and its Board of Directors
in an amount in excess of Ten Thousand Dollars, the exact amount to be established at trial.

19.  That Plaintiff has suffered specia) damages including, but not limited to, damages
for breach of the CC&Rs, for the costs involved for the generation of construction plans,
including architectural, engineering, and design, in an amount in excess of Ten Thousand
Dollars, the exact amount to be established at trial,

20.  That the original CC&Rs provide for the award of reasonable attorney fees and
¢costs to a prevailing party.

WHEREFORE, Plaintiff prays that this Court:

A Enter a Declaratory Judgment in favor of Plaintiff and against the Association
finding and declaring that amended CC&Rs were not properly adopted by the members of the
Association and are of no force and effect;

B. Enter a Permanent Injunction prohibiting the Association from amending the
Association’s CC&R3a without the approval of all propeny owners;

C. Award Plaintiff general and special damages in an amount in excess of Ten
Thouszand Doliars, the exact amount to be eatablished st trial.

-4-
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D. Award Plaintiff its attomey fees and costs for these entire proceedings in
accordance with the CC&Rs and/or any applicable law; and,
E. Award Plaintiff such further or other relief as this Court finds is just and proper in

the premises for & complete administration of justice.
Daled this Z‘E'ﬁ' day of June, 2009.

WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP

By:
MICHAEL [ LEMLOOL, ESQ.
Nevada Bar No. 07061
3556 E. Russell Road, 2™ Floor
Las Vegas, NV §9120
(702) 341-5200

Attorneys for Plaintif], John Allen Lytie & Trudi Lee
Lytle, as Trusrees of the Lytle Trust

5
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Thls Dectaration af Coveniints, Conditlons and Restricilons made this 4% _Day of Tz,
1944 by Haughman & Turver Mﬂnummmmdwuhw&nm
in feo simpls of the tacd ﬂmwdh&edudlu%mmnvdﬁlﬂ. St of
Wevada, deseribed as follows: )

-m.l-wsummm;MMWinmsad
MM&M&WMM

WHEREAS, it is the desire and [ntentlon of Subdivider to sell the land described above and
to impose on it mutual, beneficlal covenants, conditlons and restrictions under & general
plan or schere of lmprovement for the benefit of all the land described nbove. and the
future owners of the lots comprising sald land.

NOW, THEREFORE, Subdivider bereby daclares that all of the lund deseribed above is
held and shall be held, conveyed, hypothecated or encumbered, leased, rented, used,
ocaupled and Impraved subject to the following covenants, conditions and restrictons, all
of are declared and ngreed (o be in furtberance of a plan for the subdivision,
Improvement and sale of suld lapd end ase esiablished and agreed upon for the
attractiveness of sald land and lots and every part thereof. All of such covenaats, conditlons
and restrictions shal) run with the land and sholl be binding on the Subxlivider and on all
of its heirs, Successars and nssigns snd on all other partles having or occupying any right,
tte, or Interest in the descrl land or any part thereof, and on all of thelr heirs,
successors and assigns, .

A breach or violation of fhese OC & R's or any re-caury by reason of such breach or any
licns éstablished hereunder shall not defeat or rendet Invalid or modify in any way the lien
of any mortgage or deed of trust made In good faith and for'value as to sald lots or
PROPERTY or any part thereof; that these CC & R's shall be binding and effective agafnst
any owner of sl PROPERTY whose title thoreof Is acquired by foreclosure, trusice's sale
or

+ ' .

L mushﬂlhmdhrpmmmuwmmm.
Custo out-bulldings inctuding guest hause, hobby howse, Pprivate purngat or may
be orected or maintained therein, consistont with Clty of Lay Vegas Zoaing m

2 All lvatories and tolless chall be-bult indoary snd be oonaectsd with (he calethig

sreet pfan; |
3. No snlennas or other device for the transmission or reception of television or

radio signals or aoy otlier form of electromagnetic radlation shall be erected, nsed or
malntained on the roof of any structure within subdivislon. In addition, no ‘cooling or

heating units shall be vislble on the roaf of any strucuire within subdivision.

.
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4. No rubbish, brush, weeds, undergrowth or debris of afy klad or character shall ever be
placed or permitted to accumulate upon sald lots so as ta render sald premlses a fire hazard,
unsanitary, unsightly, offensive or detddmental-to any other properiy In the viclnity or the
accupants thereof. Trash contalners shall be visibla on dsys of trash plek-up y. The
Ownsr of the lof, for himiel, bis sucosssom and assigns agrees to care lor, cultivate, prune
snd malntaln In good condition any a2 al) 1rees, lawns and shrubs,

5. No odors shall ba permitted 1o arise therefrom so as to render any such lol unsanitary,
unsightly, offensive or detrimental to any other lot and no nulsance shall be permlitted lo
exlst or operats upon any lot 5o ss to be offensive or detrimental to any other lot or to the
occupants thereof; and without Emitlng the gensrality of any of the fo oing provisions, no
horas, whisiles, bells or other sound devices, except davices used for secarity
purposes, shall be localed, used or placed upon sny lots. Stereo speakers may be used at
rogpsomtablo volnme levels, .~

6. No structure (including but pot limited 1o dwelling units, garages, carports, walls and

 fences) shall be permitted to fall into disrepalr and all structures shall at o}l times be kept

In good condition and alr and adequately palnted or otherwise finished. Any and all
repaln, redecorations, mlﬂwlom or additlons, interior and exterior, shall fully comply
with all restrictlons. ..

7. No ownar shall permiit sny of cendition o axict any lot which shall isduce,
wummmm«ﬁuw

8, For continulty of the nefghborhood appearance, every single-family dwelling erected shall
be of Spanlsh, Moorish, Mediterranzan or simllar-stylo architecture, and shall bave a tile
roof, hwt':::o lha‘gl'daue'sw' mdmnnlf nol;:élm than 3iUquum fect of Roor space for
one-story homes 3,500 square foet oor space for two-story homes; exclusive of
basements, porches, patlos, Barges, carports; guest or hobiby hoiises, e

9. ‘Drivewnys for Lots 1 and 9.reust énter the al-do-me mlm the coiranc sssct

of

10. & murqmumnmimuwwww-mwmu
1L Easeratnis for lmtn.llali;:n'; and maintenance of uﬂllli;-.l and dra.lnm hdluin Im'allnm

_<onveyed ns shown on the recorded subdivislon plat and otherwise of recond,
12 No blllboards, elgns, or advertising of any kind éxcepting s conventional “for sale* or

“for-rent* slgn not larger than two feet by two feet shall be erected or maintulned upon

of sald lots without the written content of Subdivider, _ . “P,ﬂ"ﬂ!
13. Ng inlmals or fow; other thidn housetold pets, shall be Kept or maintainéd on siid
property or any portlon thereof. At any obo time thé toal mumber of houschold pets shall
not exceed four. No horses ghall be allowed within the subdivision a1 any'ilme, ~ -

14. Eachmeo!shtwforﬂmlfmdhkmm&oumdm@lhﬂhc\dlln.o!
lnwwaylplc’tfcrewﬂhth:nﬂmalmuubﬂﬂadummormum&hlm
adjolning or other lots in sald subdfvision, or that he will mtoldcq:t:hrmvhhufor
proper dralnage in the event it is necessary to the 'natural or ished flow of
water 8¢ over his lot. For the purpose b “"parural® drainage s défined as the

occurred or which would occur at the time the overall grading of said

dralnage
subdivislon, Including the finish geading of edth 161 In sald parcel was campleted by the

20l4

————
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Landsoaping in front of 8 residence thall be comploted within thres (3) moaily from
Eﬂﬂeﬂw of cossituetion of thwt retidence. Landsenping thall mest or surpass VA and
piiidigrds "

16, No clothestings shall be placad sor shall any dhothet be bung in any manner whatsosvr
oa 4oy lo¢ o Jocation visible from & public strest.

16. No boat, trailer, mabfle homs, camper or commerclal vehicles may be parked at any
timo within tho private drive (street) rea. In addition, no sutomobile, camper. mobile
home, commordlal vehicle, truck, boat or other equipmant mpy be dismentied on any lot In
an aren visible from an adjoining propery or the street arca.

17.  No boat, traller, moblle bome, comper, or commorclal vehlcls may be parked or
stored ot any time on any lot in on area visible from adjoining properiies or strebts,
Addjtionally, no automoblle, eamper, mobile home, commercial vehlele, truck, boar ay otber
equipment may be dismantled or stored on any lot in an area visible from Melning
propertles or streets. :

18. No commercial tonks, equipmens, commarcial vahlcles, struciurea or dther aptmercial
spporisanness shall ba siored al sny thoe on amy Jor. - T
15, Parchasaty/Ovners shall an sa equsl ahars badly, srsome ity 0 malotain any
and ol amwmmmmwmw

20. Purchasers/Owners or their successors In-{nterest shall assume responsibllity to maintain
walls erected by Subdivider. Side and front walls shall be of the same type and color as
presently installed and shall bo erected within three months from completion of comstruction
of .houss on sald lot. Cost of slde walls shall be ‘sgreed.upon and equally shiared by
adjuirdn;wpw owners. In the event slde walls are already erected at time of purchase
of Tot, the Purchaser of that Iot shall pay the adjolning lot owner who previously erected sald
wall ana half (1/2) the cost ds proven by his pald récelpts. Payment shall be ntide within
aixty (60) days from date-of purchase of sald lot.

W owniid committes shall be wiablished by all ownen of iy within vhe
0. The comumlftes shall degé

rmlno the type and cost of lindscaping on the four (4)
‘exterior wall plamers, and the entrance-way planters. The cormittea shall also
.determlne the method and cost of watering and malntalning planters. All casts shall
be equilly shiured by all owners of lots withln thie subdivislon. Tn the event of any.
disagreement, the majority shall rule, e : '

+b. Thie‘exierldr perimeier wall aling the Oakey, Tenaya and E1 Purgisronigs ol

* + " beaintalned and/or repalred when approprinte, under the dirsctisn the property

owmers committee. The costs to b equally sbored by all 9 bot pwpess,

. Tho Estmiite Gaso aad ity rolsted rochanbcal and elocstical mteas dall be
m!qq@dmj{wumkdpnmmmmw!n o1 ownere.

d. The Private Drive (tbe Interlor street) used for ingress and cgress purposes by all
lot owners and the private sewer system within the Private Drive and sasemon area
‘shall'be maintaldzd arid/or repaired on an’equal share basis by all ‘owners of lotz
within the subdivision, - “' :

ﬁ.un.nmau teidicit o imoblle homes will m»l;e'wmnw on any lu ;iun e
w :‘ - B '_ L Tk - '

Jefd

.
E
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23. Each of tho provisions of these cavenanis, conditions and restrictions shall be deemed
{ndependent and severablo nnd the Invalllity or partlal Invalidity of uny provision or portlon
thereof, shall not effect valldity or enforceability of any other provislon.

24. Except as otherwise provided bereln, Subdivider or any owner or owners of any of the
tots shell have the right to enforce any or all of the provisions of the covenants, conditions
and restrictions upon any other owner or owners. In order to enforco sald provision or
provisions, any appropriate judicial praceeding In law or In equily may be Infdated and
prosecuted by any such lot owner or owners against any ather owner or owners.

25, Attoruey's Fees: In any legal or equitable proceeding for the enforcéient of or t6

restrain the viofation of the Declarution of Covenants, Conditions and Restrictlens or apy ° .
% provision thereof, the losing party or parties shall pay In such amount &s may be fixed by "
il the couit In such procceding. - g

Date:___1=%-94 .
‘Ovner/Subdivider/Trustee

On thls, ﬂﬂ' day of_, !"H"m . 13“ﬂ j
before me, the undorsigned, a"Notary Public in
and for said County nnd State, Personnlly appeared

tephen B Tomer $icherd J. B2

“ BAUGHMAN 3, TUMMER NG

it Tl ST I M N i
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« IN WITNESS HEREOF, the owners of record of lots 1thru 9 of the Property,

have affixed their signatures to the Rosemere Estates Property Owners
Association AMENDMENT TO DECLARATION OF COVENANTS,
CONDITIONS, AND RESTRICTIONS AND ERVATIONS OR

EASEMENTS: L / ) ‘

1. 1860 Rosemere Ct. [C2 kAlld & kot 7 date;_/—2-87
Ray/Evelyn S8andovsl

2. 1830 Rosemere Ct. date:

date: 7’; 'ﬁ/

date: /- 2 -O7

date; 7- 2T

6. 1931 Rogemere Ct. dute: 7 -,z-a/"
7. 1961 Rosemere CL date: X 2- D
8. 1960 Rosemere CL date:

Carl tor/Marge Boubden
9. 1950 Rosernere Ci. date:

Allen/Trudi Lytle
Siate of Nevada, County of Clark

On thisoludof _Tul o 2007, personally sppeared before me, a
Notary Public in and for the County of Clark, State of Nevada, duly
Commissioned and sworn, the owners of lots 1 thru 9 as indicated,
persomally known (or proved) to me (o be the persons whose names are
subseribed to the shove instrumeat, and who acknowledged (o me that
he/she executed the ssme freely and voluntarily and for the uses and
purposes therein mentioned. J A :

13 : 575, iy l‘.-‘l iv PP
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T
CERTIFICATE OF OFFICERS

g We, the imdersigned, hereby certify as follows:

1. Wo are the duly slected and acting President and Secretary for ROSEMERE
ESTATES PROPERTY OWNERS ASSOCIATION, a Nevads non-profit corporation.

2. The foregaing Amended and Restated Declaration of Covenants, Conditions and
Restrictions for Rossmers Estates, duly adopted by the members of thie Association on E'U!q:
£ ,2007. -

3.  Members representing more than sixty-seven percent (67%) of the voting power
of the Members of the Association voted in favor of the First Amendinient.

IN WITNESS WHEREOF, Declarant pas caused ¢this Declaration to be n:ecut;d ns of
this _Zakd dayof _Liviy , 2007.
~JUAS,

ROSEMERE ESTATES PROPERTY
OWNERS ASSOCIATION

&
Re:  President

By
Is:  Socretary

STATE OF NEVADA )
. Jss.
COUNTY OF CLARK ) ,

On this <X day of _JWAS, _, 2007, before me the undersigned Notary Public,in
and for said County and State, personally appeared &ermy bn'st, ;K;J’W , known or
proved to me to be the President of Rosemere Estates Property Owners Association, who
executed the foregoing instrument, and who acknowledged to me that he did so freely and

voluntarily and for the uses and purposes therein provided,

NOTARWPUBLIC [

NIKKI GUO
NOTARY PUBLIC
STATE OF REVADA
APPE. No 3. B4535-1

B
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M BIBRONS GTATE Cf NEVADA DAMNE CORNWALL
? DEPAHTMENT‘OF BUSINESS AND INDUSTRY
'-‘m: I“‘""‘ REAL ESTATE DIVISION wmiscu
OFFICE OF THE OMBUDSMAN FOR OWNERS IN
COMMON -INTEREST COMMUNITIES AND CONDOMINIUM HOTELS
CICOmbudsman@red.siste.nv.us
http:rAwww.red stateav.us
COMPLETION CERTIFICATE
June 4, 2009
Thomas D. Harper, Esq. Jason D. Smith, sq.
606 South Ninth Sireet 400 South Fourth Street 300
Las Vegas, Nevada 89101 Las Vegas, Nevada 89101

alternative Dispute Resolution (ADR) Contral # 0933 Non-Binding Arbitration
Claimant(s): Lytle Trust, John Allen Lytle & Trude Lee Ly'tle Trustees c/o Thomas D. Harper. Esq.
Respondent(s): Rosemere Estates Property Owners’ "Assoctation c/o Jason D. Smith, Esq.

This notarized documant wik serve as a certificate for the Claimant(s) centifying they have completed the
Alternative Dispule Resolution proms 85 requirad by NRS 38,

rdon Milden

Administrative Assistant Jil

cc: Ara H. Shinnian, Esq., Arbitfator

STATE OF NEVADA
COUNTY OF CLARK

On June 4, 2009, Gordon Milden, who s parsonally known to me or proven to me to be the person whose
name is subscribed to this instrument, appeared before me acknowledging that he executed same.

*/ 13’”"1.?5/

Vlcxprla(; Brpgdhent SR i
Notary Pubhc, State of Nevada. : --.‘-;: .

MY COMMISSION EXPIRES: & /_/ .

2501 E, Sghara Averue, Sute 202 o Las Vegas, Nevada 69104-4137

. 486-4520 « Toll Fres 1-877-829-9807
(702) 486-4480 o+ Fax (702) : e

e enaas]
T AA000451
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Elecironically Filed

07/30/2013 10:15:58 AM
0GSJ _ Qi s
Richard E. Haskin, Esq. CLERK OF THE COURT

Nevada State Bar # 11592

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

7450 Arroyo Crossing Parkway, Suite 270
Las Vegas, Nevada 89113-4059

(702) 836-9800

Attorneys for Plaintiff
JOHN ALLEN LYTLE and
TRUDI LEE LYTLE
as Trustees of the Lytle Trust
DISTRICT COURT
CLARK COUNTY, NEVAPA

JOHN ALLEN LYTLE and TRUDI LEE LYTLE, | CASENO.  A-09-593497-C

as Trustees of the Lytle Trust, Dept.: XII
Plaintiffs, ORDER GRANTING PLAINTIFFS JOHN
v, ALLEN LYTLE AND TRUDI LEE

LYTLE’S MOTION FOR SUMMARY
ROSEMERE ESTATES PROPERTY OWNERS®’ | JUDGMENT

ASSOCIATION; and DOES | through 10,
inclusive,

Defendants.

PLEASE TAKE NOTICE that on April 1, 2013, the Court heard Plaintiffs JOHN ALLEN
LYTLE and TRUDI LYTLE, as TRUSTEES OF THE LYTLE TRUST’s (“Plaintiff), Motion for
Summary Judgment, and ROSEMERE ESTATES PROPERTY OWNERS’ ASSOCIATIONs (the
“Agsociation™) Motion for Summary Judgment. Afler considering the motions, oppositions and
replies thercto, the declarations, affidavits, and evidence submitted therewith, and hearing oral
argument thereon, the Court grants Plaintiffs JOHN ALLEN LYTLE AND TRUDI LEE LYTLE, as
TRUSTEES OF THE LYTLE TRUST’s Motion for Summary Judgment. The Court further denies
ROSEMERE ESTATES PROPERTY OWNERS’ ASSOCTATION’s Motion for Summary

Judgment.
W : A
1 &4 8% gy
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10
11

12
13

14
15

16
17
18
19
20
21

22
23
24
25
26
27
28

Pursuant to NRCP 56(c), the Court’s findings with respect to the undisputed material facts
and legal determinations on which the court granted summary judgment are set forth herein and as

follows:

L FINDINGS OF UNDISPUTED MATERIAL FACTS

1. On January 4, 1994, Baughman & Tumer Pension Trust (the “Developer™), as the
subdivider of a cul-de-sac to be made up of nine (9) residential lots on 4 street known as Rosemere
Court in Las Vegas, Nevada, recorded with the Clark County Recorder’s Office a Declaration of
Covenants, Conditions, and Restrictions (“Original CC&Rs.)

2. The Original CC&Rs consist of four (4) pages and 25 paragraphs, with no bylaws
annexed, Do ameadment provision, and no homeowners association, as defined by Chapter 116.

3,  The Original CC&Rs create a “property owners’ committee” with very limited
maintenance duties over specific common area items (exterior walls and planters, entrance way and
planters, entrance gate, and the private street), which are specifically set forth in Paragraph 21 of the
Original CC&Rs.

4.  The Original CC&Rs then grant each homeowner, and not any homeowners’
association, the power to enforce the Original CC&Rs against one another.

5. Among other things, there are no rental or pet restrictions or construction deadline in
the Original CC&Rs.

6.  The Developer then sold the nine (9) undeveloped lots between May 1994 and July

1996.

7. The first of the lots was conveyed by the Developer under the Original CC&Rs on
May 19, 1994,

8. Plaintiff's trustees, John Allen Lytle and Trudi Lee Lytle (the “Lytles”), purchased a
Rosemere Estatcs property, assessor’s parcel number (“*APN”) 163 -03-313-009 (“Plaintiff’s
Property”), on November 6, 1996, from the original buyer who first purchased it from the
Developer on August 25, 1995,

9.  The Lytles Iater transferred Plaintifi°s Property to Plaintiff.

ftf
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10. The Lyiles purchased the property with the sole purpose of building a custom home
thereon.

11. The primary reasons that the Lytles selected the property were the limited restrictions
contained in the Original CC&Rs and the lack of a “unit-owners association,” as that term is legally
defined by Chapter 116 of the Nevada Revised Statutes (“NRS”).

12.  Further, the Lytles could not meet any restrictive deadline on construction, 50
Plaintiff purposefully selected in a community with no construction deadline.

13.  DPlaintiff undertaok the design of the new custom built home, and by 2006, Plainti(f
had developed preliminary plans that were approved by the Developer,

14, Sometime after Plaintiff purchased its property, a group of property owners formed
the Rosemere Estates Property Owners Association (the “Association™), with the sole purpose of
maintaining those common areas designated by Paragraph 21 of the Original CC&Rs.

15. In 1997, two owners, acting on behalf of all owners, filed Non-Profit Articles of
Incorporation (the “Articles”) pursuant to NRS 82, which formalized the property aowners’
committee and named it “Rosemere Estates Property Owners Association.”

16. The property owners recognized that the Association did not have powers granted to
it other than those granted by the Original CC&Rs. For example, the Association had no power to
assess, fine, issu¢ rules and regulations, or undertake other actions commonly reserved for
homeowners” associations.

17. In 1997, some of the property owners prepared and distributed a proposed set of
amended CC&Rs, which proposed to empower the Association and drastically increase the scope of
the Original CC&Rs.

18. The property owners determined that unanimous consent was requircd to amend the
Original CC&Rs. Duc to a failure to obtain unanimous consent, as required, the proposed CC&Rs
were not adopted.

1
I
/it
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19. At a February 23, 2004 Association meeting, two Board members presented a set of
proposed, amended CC&Rs. The newly proposed CC&Rs included various restrictions not within
the Original CC&Rs, including animal restrictions, exterior maintcpence and repair obligations,
prohibitions against “unsightly articles,” and other use restrictions and obli gations.

20. The proposed amended CC&Rs were not unanimously approved at the February 23,
2004 meeting and, therefore, not adopted.

21.  Without warning, consultation or advisement (o thc Rosemere property owners, on or
about Jaly 2, 2007, Amended and Restated CC&Rs were again proposed to the property owners by
the Board.

22, This third set of proposed amended CC&Rs increased the complexity, scope, and size
of the CC&Rs, from 4 pages to 36 pages, and contained numerous additional restrictions upon the
property oWners.

23. At the July 2, 2007 homeowners’ meeting, the Association’s Board presented the
property owners with a binder that contained the following: (1) new Articles of Incorporation, dated
June 6, 2007, which articles were never filed although represented to be as set forth herein; (2) a
letter from the Board to the Association members; (3) a Corporate Charter referencing the February
25, 1997 and June 6, 2007 Atrticles of Incorporation; (4) a section entitled “Governing Documents™
referencing the June €, 2007 Articles of Incorporation; (5) the “First Statutorily Mandated
Amendment to the Bylaws of the Rosemere Estates Homeowners Association,” containing the
recital “WHEREAS, the Declaration was recorded in the Office of Clark County Recorder on
Jarwary 4, 1994, which Declaration provides for a method to make amendments to the Declaration
and Bylaws., ;" (6) the proposed Amended and Restated Covenants, Conditions and Restrictions
(“Amended CC&Rs"). Bylaws did not exist prior 10 2007.

24. The binders containing all of the foregoing documents were presented to ¢ach
homeowner together with the following misrepresentations: (1) the June 6, 2007 Articles of
Incorporation were filed with the Secretary of State, (2) the original CC&Rs provided a method for
amendment, (3) the CC&Rs could be amended without unanimous consent, (4) the 1999 Nevada
Legislature, through adoption of Senate Bill 451, “mandated” that the original CC&Rs be changed

4
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10 conform to NRS Chapter 116 “without complying with the procedural requirements generally
applicable to the adoption of an amendment...,” and (5) all of the changes made were under NRS
116.2117.

25. The proposed Amended CC&Rs were far more restrictive than the Original CC&Rs
and changed the very nature of property ownership within Rosemere Estates. The Amended
CC&Rs contained numerous and onerous new use restrictions including the drastic expansion of the
powers, rights, and duties of the Association, a section entitled “Restrictions on Use, Alienation,
and Occupancy,” pet restrictions, parking restrictions, lease restrictions, the establishment of a
Design Review Commitiee with unfettered discretion, and a new and expansive definition of
“nujsance.”

26. The Amended CC&Rs also contained a morality clause, providing as follows:

No use that is reasonably deemed immoral, improper,
offensive, or unlawful by the Board of Directors may be
made of the Property or any portion thereof,

27.  The Amended CC&Rs also contained a pet restriction that permits any animal found
off a leash to immediately be turned over to animal control, and any animal causing a “nuisanice,” a
vague and undefined term, to be permanently removed from Rosemere Estates upon threc days
written notice and hearing before the Board.

28.  Finally, the proposed Amended CC&Rs contained a construction timeline that would
require Plaintiff to complete the construction of the custom home on the lot within a mere 60 days
of receipt of approval from the proposed Design Review Committee—something never envisioned
in the Original CC&Rs and impossible to adhere to.

29.  Plaintiff's property is the only Property subject to this restriction as Plaintiff’s
Property was the only undeveloped lot at the time of amendment.

30. Further, the 60 day deadline is impossible to satisfy, and the homeowner is fined
$50.00 per day for failure to comnply with this impoasible deadline.

i
i
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31.  Pursuant to the Amended CC&Rs, approval for a home design was (1) entirely within
the Board’s discretion, {2) based on Design Review Guidelines that have never been published, and
(3) not subject “to any objective standards of reasonableness.”

32, Afier the Board presented the proposed Amended CC&Rs to the ownets, together
with the written misrepresentations set forth above, the Board did not provide the owners with a
reasonable time to review or discuss the lengthy pack of legal documents, or to seek legal advice.
Rather, the Board insisted thal the amendment was “a done deal.”

33. Despite the misrepresentations introducing the governing documents, lhe vast
expansion of the Original CC&Rs, the lack of any review time or discussion, and the insistence that
the amendment was a “done deal,” the Board asked the property owmers fo sign documents
acknowledging their approval, with a notary retained by the Board present to verify signatures.

34, The Amended CC&Rs were not agreed to by all property owners at the July 2, 2007
meeting. In fact, only five of the property owners approved, with three property owners who
refused to sign the smendment. A fourth homeowner submitted a disputed proxy that was not
counted by the Board.

35. Despite the failurc to obtain the required unanimous approval for amending the

Original CC&Rs, the Association proceeded, on July 3, 2007, to record the Amended CC&Rs in the
office of the Recorder for Clark County, Nevads.

1L LEGAL DETERMINATIONS

A, Summary Judgment Standard
1.  Summary judgment shall be rendered in favor of a moving party if the pleadings,

depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuing issue as to any material fact and that the moving party is entitled to

judgment as a matter of law, NRCP Rule 56(c).
2. “Summary Judgment is appropriate and shall be rendered forthwith when the

pleadings and other evidence on file demonstrate that no ‘genuine issue as to any material fact
[remains] and that the moving party is entitled to judgment as a matter of law.”™” Wood v. Safeway,

121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005) (quoting NRCP 56(c).)

6
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3. The Nevada Supreme Court held that “Rule 56 should not be regarded as a disfavored
procedural shorteut” but instead as an integral important procedure which is designed “to secure
just, speedy and inexpensive determination in every action.” Woed, 121 Nev. at 730, 121 P.3d at
1030 (internal citation omitted).

B. Plaintiff Is Entitled To Summary Jud Its Favor

4, A declaratory relief cause of action is proper where a conflict has arisen between the
litigating parties, and the action is brought to establish the rights of the parties. 26 CJ.S.
Declaratory Judgments § 1.

5. Plaintiffs Cause of Action for Declaratory Relief seeks (1) a declaration from the
Court that the Amended CC&Rs were not properly adopted by the members of the Association and
were improperly recorded against Plaintiff’s Property, and (2) 2 permanent injunction against the
Association from adopting further amendments without unanimous consent.

6. Summary judgment as to the Declaratory Relief Cause of Action is warranted based
on the Court’s finding that the Amended CC&Rs were not adopted with unanimous consent, a3
required, and were, therefore, improperly recorded against Plaintiff’s Property.

C. Rosemere ls A Limited Purpose Association Under NRS 116.1201 And Not A

Unit-Owners’ Association Within The Meaning Of NRS, Chapter 116

7. In order to create a valid unit-owmers® association, as defined by Chapter 116, certain
formalities “must” be followed. NRS 116.3101 provides, in pertinent part,

Organization of unit-owners’ association.

1. A unit-owners’ association must be organized no later than the date the
first unit in the common-interest conmsmunity is conveyed.. . .

8. The purpose of Section 3101 is to provide the purchaser record notice that he/shefit is
purchasing a property that is governed by a homeowners association and will be bound by Chapter
116, et seq.

i
i
"
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9.  There is a strong public policy in protecting property owners in common-interest
communities against any alterstion of the burdens of character of the community. Rest. 3d,
Property - Servitudes, § 6.10, Comments.'

10. A buyer is said to have “record notice” of the recorded covenants, conditions and
restrictions on the property, thus the mandate that the homcowners® association be formed prior to
conveyance of the first unit in the community, together with the requirement that the CC&Rs be
recorded. NRS 116.3101.

11. Here, no Chapter 116 unit-owners” association was formed because no association
was organized prior to the date the ficst unit was conveyed. The Association was not formed until
February 25, 1997, more than three years after Rosemere Estates was formed and the Original
CC&Rs were recorded.

12.  Further, the Association did not have any powers beyond those of the “property
owners commiftee” designated in the Original CC&Rs—simply to care for the landscaping and
other common elements of Rosemere Estates as set forth in Paragraph 21 of the Original CC&Rs.

13.  The Original CC&Rs provide for the creation of a “property owners’ commitice,”
which is a “limited purpose association,” as defined by the 1994 version of NRS 116.1201, then in
effect. That provision provided that Chapter 116 did not apply to “Associations created for the
timited purpose of maintaining. . . “[t]he landscape of the common elements of a common interest
community. .. .”

14, In 1997, Rosemere Fstates’ owners formed the Association for the express and
limited purpose of (1) tending to the limited matters set forth in Paragraph 21 of the Original
CC&Rs, (2) holding a bank account in which to deposit and withdraw funds for the payment of the
limited common area expenses assigned to the Owners Committee, and (3) purchasing liability
insurance. The intent was never to form @ unit-owners’ association within the meaning of Chapter
116.

i

! “Property owners in common-interest communities are protected against amendments that unfairly
change the allocation of burdens in the community or change the character of the community.” Rest.
Law 3d, Property - Servitudes, § 6.10, Comments.

8
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15. A limited purpose association cannot enforce *any restrictions conceming the use of
units by the units’ owners, unless the limited-purpose association is created for & rural agricultural
residential common-interest community.” NRS 116.1201(2)(a)(5). There is no question that
Rosemere Estates was not “created for a rura! agricultural residential common-interest community,”
hence the Association canmot enforce “any restrictions concerning the use of units by the units’
owners....”

16. In reviewing the language of the Original CC&Rs, the Court must strictly construe
the covenants thereto and any “doubt will be resolved in favor of the unrestricted use of the
property....” Dickstein v. Williams, 93 Nev. 603, 608, 571 P.2d 1169 (1977); see also, e.g., South
Shore Homes Ass'n v. Holland Holidays, 549 P.2d 1035, 1043 (Kan. 1976); Duffy v. Sunburst
Farms East Mutual Water & Agricultural Company, Inc., 604 P.2d 1124 (Ariz. 1980); Bordleon v.
Homeowners Ass'n of Lake Ramsey, 916 So0.2d 179, 183 (La. Ct. App. 2005); Cummings v. Dosam,
159 S.E.2d 513, 517 (N.C. 1968); Long v. Branham, 156 S.E.2d 235, 236 (N.C. 1967).

17. In keeping with this well-settled and general principle, the Court construes the
Original CC&Rs pursuant to the plain meaning of the language therein. Nowhere is there reference
in the Original CC&Rs to a “unit-owners’ association” or “homeowners association.” Rather, the
Developer created a 116.1201 limited purpose association termed a “property owners’ committes,”
and the Developer provided that committee with limited, rather than comprehensive, duties and
powers.

18. Consistent with the absence of & goveming body, e.g unit-owners’ association,
delegated with the duty to enforce the Original CC&Rs, the Developer provided sach homcowmer
the right to independently enforce the Original CC&Rs against one another.

19. The Association is a limited purpose association under NRS 116.1201, is not a
Chapter 116 “unit-owners’ association,” and is relegated to only those specific duties and powers
set forth in Paragraph 21 of the Original CC&Rs and NRS 116.1201.

Hi
i
i

1360637 _4 dos

AADCD461




G1pBs GIDEN LOCHER TURNER SENET & WITTBRODT

[T, -

O e R Lh

10
11
12
13
14
15
16
17
18

20
21
22
23
24
25
20
27
28

D. The CC&Rs Can Only Be Amended By Unanimous Consent of All Property

Owuaers

20. Because Rosemere Estates is a limited purpose association under NRS 116.1201,
NRS 116.2117, the stantory provision typically governing amendments to the CC&R’s, does not
apply here.

21.  The Original CC&Rs are mutual and reciprocal among all of the Rosemere Esiates
property owners. The Original CC&Rs “touch and concern” (and thus “run with”) the land.
Accordingly, under long-standing and well-established common law, the Original CC&Rs are
binding, and not subject to amendmeni, absent a new conveyance properly executed by all
Rosemere property owners and in conformance with all of the other legal requirements for a valid
transfer of an interest in real property. In short, there can be no valid amendment of the Original
CC&Rs absent, at a minimum, the unanimous consent of all Rosemete property owners.

92, There has never been unanimous consent to amend the Original CC&Rs and there has
never been a valid conveyance of Plaintiff’s interest in the Original CC&Rs. Specifically,
unanimous consent was not received in 2007, when the invalid Amended CC&Rs were wrongfully
recorded by the Association.

23.  Even if the provisions related to amendment within Chapter 116 were to apply, the
Amended CC&Rs would still be invalid, and wrongly recorded, because NRS 116.2117 required
unanimous consent under these circumstances. NRS 116.2117 specifies the kinds of amendments
that require unanimous unit owner approval (as opposed to majerity or supermajority approval). In
particular, a “change of use” always requires unanimous approval.

NRS 116.2117 provides, in pertinent part:

1. .. .the declaration, including any plats, may be amended only by vote or agreement of
units’ owners of units to which at least a2 majority of the votes in the association are
allocated, unless the declaration specifies a different percentage for all amendments or for
specified subjects of amendment. If the declaration requires the approval of another
person gs a condition of its effectiveness, the amendment is not valid without that

approval,

LN
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4, Except to the extent expressly permitted or required by other provisions of this
chapter, no amendment may change the boundaries of any unit, change the allocated
interests of a unit or change the uses to which any unit is restricted, in the absence of
upanimous consent of ooly those units’ owners whose units are affected and the
consent of a majority of the owners of the remaining units.

(Emphasis added.)
24, For the reasons set forth above, the Association’s countermotion for summary

judgment is without merit.

. JUDGMENT
IT IS HEREBY ADJUDGED AND DECREED:
A,  Declaration

25,  Pursuant to the foregoing, this Court declares and orders that the Amended CC&Rs
were not properly adopted or recorded, that the Amended CC&Rs3 are invalid, and that the Amended
CC&Rs have no force and effect. This Or'der, may be recorded in the Office of the Clark County
Recorder’s Office by any party and, once recorded, shall be sufficient notice of same.

B. Injunctive Relief

26.  The Association is permanenily enjoined from recording and enforcing the Amended
CC&Rs. The Association is hereby ordered to release the Amended CC&Rs, Document Number
20070703-0001934, recorded with the Clark County Recorder on July 3, 2007, within ten {10) court
days afier the date of Notice of Entry of this Order.

C. Plaintif’s Monetary Damages

27.  PlaintifPs monetary damages are subjecl (o a prove-up hearing, and Plaindff is to
submit a separate motion regarding the same.

D. The As tion’s For Summary Jud

28,  The Association's Motion for Summary Judgment is denied.

E. Costs

29, Plaintiff is deemed the prevailing party in this action. Plaintiff is directed to prepare,
file and serve a Memorandum of Costs.

4
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¥ Richard ] Haskin, Esq.

F. Attormeys’ Fees
30.  Plaintiff is deemed the prevailing party in this action. Any motion for attorney fees

will be addressed separately by the Court,
)

Dated this ﬂ day of h /_@{U__ 2013.
7.1

MICHELLE LEAVITT, DISTRICT COURT JUDGE
| | Liby:/

Gibbs, Giden, Locher, Tumer, Senet & Wittbrodt LLP

A1 7450 Arroyo Crossing Parkway, Suite 270

Las Vegas, Nevada 89113

Attorney for Plaintiff

JOHN ALLEN LYTLE and TRUDI LEE LYTLE
as Trustees of the Lytle Trust

12
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04/26/2017 10:15:18 AM
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DANIEL T. FOLEY, ESQ. CLERK OF THE COURT
Nevada Bar No. 1078

FOLEY & OAKES, PC

626 S 8™ Street

Las Vegas, Nevagda 89101

Tel.: (702) 384-2070

Fax: (702)384-2128

Email: dan@folcycakes.com

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

MARJORIE B. BOULDEN, TRUSTEE OF )
THE MARJORIE B. BOULDEN TRUST, )
LINDA LAMOTHE AND JACQUES
LAMOTHE, TRUSTEES OF THE
JACQUES & LINDA LAMOTHE
LIVING TRUST

Casc No. A-16-747800-C
Dept. No. XVI

Plaintiff,
v.

TRUDI LEE LYTLE AND JOHN ALLEN
LYTLE, AS TRUSTEES OF THE LYTLE
TRUST, DOES I through X; and ROE
CORPORATIONS 1 through X,
Defendants.

Date of Hearing: April 13, 2017
Time of Hearing: 9:00 a.m.

S A . h ah i i e

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiffs’ Motion for Partia) Summary Judgment and Defendants' Counter Mation for
Summary Judgment having come on for hearing before this Courl an the 13® day of Agrit 2017,
Plaintiffs Marjorie Boulden and Linda Lamothe appeared with their counsel, Dani¢l T. Foley,
Esq. and Defendants John Alien Lytle and Trudi Lec Lytle, as Trusices of the Lytle Trust,
appearing with their coungel, Richard Haskin, Esq. The Court having reviewed the Plaintiffs’

Motion, the Defendants’ Opposition and Counter-Motion and the Plaintiffs’ Reply and all
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documents attached thercto or otherwise filed in this case, and good cause appearing thevefore,
makes these Findings of Fact and Conclusions of Law.

To the extent any Findings of Fact also confain Conclusions of Law said Conclusions of
Law should be considered as such. To the extent that any Conclusions of Law also contain
Findings of Fact said Findings of Fact should be considered as such.

FINDINGS OF FACT

1, Mrs. Boulden is trustee of the Marjorie B. Boulden Trust (hereinafier “Mrs.
Boulden™) which owns that residential property known as parcel number 163-03-313-008 also
known as 1960 Rosemere Ct., Las Vegas, NV 89117 (“the Boulden Property”).

2 Mr, and Mms. Lamothe are the trustees of the Linda Lamothe and Jacques Lamothe
Living Trust (hereinafter “Mr, and Mrs. Lamothe™) which owns that certain residential property
known as parcel number 163-03-313-002 also known as 1830 Rosemere Ct, Las Vegas, NV
89117 (the “Lamothe Property™).

3. The Boulden Property and the Lamothe Property are located in the Rosemere
Court subdivision and are subject to the CC&Rs recorded January 4, 1994 (the “Original
CC&Rs").

4, John Allen Lyde and Trudi Lee Lytle are the Trustees of the Lytle Trust
(collectively the “Defendants™) which owns that certain residential property known as parcel
number 163-03-313-009 (the “Lytle Property™).

5. [n 2009, the Defendants sued the Rosemere Estatos Property Owners Association
(the Association™) in the Eighth Judicial District Court, case # A-09-593497-C (the “Rosemere
LPA Litigation").

6. None of the Plaintiffs were ever parties in the Rosemere LPA Litigation.

Poage 2 of 7
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7. None of the Plaintiffs were a “losing party” in the Rosemere LPA Litigation as that
term is found in Section 25 of the Original CC&Rs.
£. The Defendants obtained a Summary Judgment for Declaratory Relief from the
District Court in the Rosemere LPA Litigation, which found and ruled as follows:
& The Association is a limited purpose association under NRS 116.1201, is
not a Chapter 116 “unit-owners’ association,” and is relegated to only
those specific duties and powers set forth in Paragraph 21 of the Original
CC&Rs and NRS 116.1201.
b. The Association did not have any powers beyond those of the “property
owners committee” designation in the Origingl CC&Rs - simply to care

for the landscaping and other common clements of Rosemere Estates as
set forth in Paragraph 21 of the Original CC&Rs.

¢, Consistent with the absence of a governing body, the Developer provided
each homeowner the right to independently enforce the Original CC&Rs
against one another.

d. The Amended end Restated CC&Rs recorded with the Clark County
Recorder’s Office as Instrument #20070703-0001934 (the “Amended
CC&Rs¢”) are invalid, and the Amended CC&Rs have no force and effect.

9. Pursuant to NRS 116,1201(2) most of NRS Chapter 116 does not apply to the
Association because it is a limited purpose association that is not a rural agricultural residential
COmINuANIty.

10. After obtaining Summary Judgment in the Rosemere LPA Lifigstion, the
Defendants filed 3 Motion for Attomeys' Fees and Costs against the Association, and conducted a
prove-up hearing on damages. After hearing all matters, a Final Judgment was entered in the
Defendants’ favor against the Association for $361,238.59, which includes damages, attomeys’
fees and costs (the “Finel Judgment™).

11.  After obtaining the Final Judgment, the Defondants, on August 16, 2016, recorded

with the Clark County Recorder’s office an Abstract of Judgement referencing the Final Judgment
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against the Association, recorded as Instrument #20160818-0001198 (the “Pirst Abstract of
Judgment™).

12.  In the Fitst Abstract of Judgment, the Defendants )isted the parcel aumbers of the
Boulden Property and the Lamothe Property as properties to which the First Abstract of Judgment
and Final Judgment was to attach.

13, On September 2, 2016, the Defendants recorded with the Clark County Recorder’s
office an Abstract of Sudgement referencing the Final Judgment against the Association, recorded
as Instrument #20160902-0002684 (the “Second Abstract of Judgment”). The Second Abstract
of Sudgmend listed the parcel number of the Lamothe Property only as the property to which the
Final Judgment was to attech,

14.  On September 2, 2016, the Defendants recorded with the Clark County Recorder’s
office an Abstract of Judgcment referencing the Final Judgment against the Association, recorded
as Instrument #20160902-0002690 (the “Third Abstract of Judgment”). The Third Abstract of
Judgment listed the parcel mmber of the Boulden Property only as the property to which the
Final Judgment was to attach.

CONCLUSIONS OF LAW
1. The Association is a “limited purpose associetion” as referenced in NRS
116.1201(2).
2. As a limited purpose associstion, NRS 116.3117 is not applicable to the
Association.
3. As a result of the Rosemere LPA Litigation, the Amended CC&Rs were judicially
declared to have heen improperly adopted end recorded, the Amended CC&Rs are invalid and
have no fotce and effect and were declared void ab initio.

4, The Plaintiffs were not parties to the Rosemere LPA Litigation.
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5. The Plaintiffs were not “losing parties” in the Rosemere LPA Litigation as per
Section 25 of the Original CC&Rs.

6. The Final Judgment in favor of the Defendants is not against, and is not an
obligation of, the Plaintiffs.

7. The Final fudgment against the Agsociation is not an obligation or debt owed by
the Phaintiffs.

8 The First Abstract of Judgment recorded as Instrument #20160818-0001198 was
improperty recorded against the Lamothe Property and constitutes a cloud against the Lamothe
Property.

9, The First Abstract of Judgment recorded as Instrament #20160818-0001198 was
improperly recorded 2gainst the Boulden Property snd constitutes a cloud against the Boulden
Property.

10, The Second Abstract of Judgment recorded as Instrument #20160902-0002684
improperly recorded against the Lamothe Property and constitutes a cloud against the Lamothe
Property.

11.  The Third Abstract of Judgment recorded as Instrument #20160902-0002690 was
improperly recorded against the Boulden Property and constifutes a cloud against the Boulden
Property.

ORDER

Based upon the Findings of Fact and Conclusions of Law above, and good causc
appearing therefore,
TT IS HEREBY ORDERED ADJUPGED AND DECREED that Plaintiffs’ Motion for

Partial Summary Judgment is GRANTED.
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IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that
Defendants’ Motion for Summary Judgment is DENIED.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants improperly clouded the title to the Boulden Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants improperly clouded the title to the Lamothe Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants slandered the title to the Boulden Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the First
Abstract of Judgment recorded as Instrument #20160818-0001198 in the Clark County
Recorder’s Office is hereby expunged and stricken from the records of the Clark County
Recorder’s Office.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Second Abstract of Judgment recorded as Instrument #20160902-0002684 in the Clark County
Recorder’s Office is hereby expunged and stricken from the records of the Clark County
Recorder’s Office.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the Third
Abstract of Judgment recorded as Instrument #20160902-0002690 in the Clark County
Recorder’s Office is hereby expunged and stricken from the records of the Clark County
Recorder’s Office.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants are permanently enjoined from recording and enforcing the Final Judgment from the
Rosemere LPA Litigation or any abstracts related thercto against the Boulden Property or the

Lamothe Property.
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1 iT 1S HEREBY FURTHER ORDERED ADJUDGED AND DECREED that ihe
2 || Defendants are permanently enjoined from taking any action in the future against the Plaintiffs or
3 || their properties based upon the Rosemere LPA Litigation.
4 iT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
5
Defendants are hereby ordered to release the First Abstract of Judgment, the Second Abstract of
6
, Judgment, and the Third Abstract of Judgment recorded with the Clark County Recorder within
g |[te" (10) days after the date of Notice of Entry of this Order.
9
10 DATED this &ayof@@d_/ 2017
11
12 ) c\j 7{_‘,() R i -
13 DISTRIC COURT JUDGE
14 || Submitted by:
FOLEY KES, PC
15 ‘7
16 || Daniel T, Foley, Esq.
17 || 626 8. 8% St.
Las Vegas, Nevada 89101
18 || Attomey for Plaintiffs
19 || Approved as to form:
20 T e B
1 Richard E. Haskip/Fsq.
Gibbs Giden Ldcker Tumer Senet & Wittbrodt LLP
2 ||1140N Center Dr., Ste. 300
Las Vegas, Nevada 89144
23 || Apdmey for Defendants
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25
26
27
FOLEY.
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IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants are permanently enjoined from taking any action in the future against the Plaintiffs or
their properties based upon the Rosemere LPA Litigation.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants are hiereby ordered 10 refease the First Abstract of Judgment, the Second Abstract of
Judgmeot, and the Third Abstract of Judgment recorded with the Clark County Recorder within

ten (10) days after the date of Notice of Entry of this Order.

DATED this ___dayof 2017

DISTRICT COURT JUDGE

Submitted by:

Rict
Gi

dE, in, Bsq.
den Locker Turmner Senet & Wittbrodt LLP

11.as Veéas, Nevada 89144
Attorney for Defendants
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Nevada State Bar # 11592

Timothy P. Elson, Esq. CLERK OF THE COURT
Nevada State Bar # 11559

GIBBS GIDEN LOCHER TURNER

SENET & WITTBRODT LLP

7450 Arroyo Crossing Parkway, Suite 270

Las Vegas, Nevada 89113-4059

(702) 836-9800

Attorneys for Plaintiff
JOHN ALLEN LYTLE and
TRUDI LEELYTLE
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DISTRICT COURT
CLARK COUNTY, NEVADA

JOHN ALLEN LYTLE and TRUDL LEE LYTLE, CASENO. A-09-593497-C
as Trustees of the Lytle Trust, Dept.: XI1
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In the District Court of Clark County, State of Nevada, on July 29, 2013, & Judgment was
entered in favor of Plaintiffs JOHN ALLEN LYTLE and TRUDI LEE LYTLE, as Trustees ofthe
Lytle Teust (“Plaintifls”) and against Defendant ROSEMERE ESTATES PROPERTY OWNERS’
ASSOCIATION (*Defendant™).

On May 25, 2016, the District Court entered an Order Awsrding Attomeys’ Fees in the
amount of $297,072.66 in favor of Plaintiff and ageinst Defendant.

On Jusie 17, 2016, the District Cowrt entered an Order Awarding Plaintiffs’ Damages
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Following Prove-Up Hearing against Defendant in the amount of $63,566.93.
Finally, on July 22, 2016, the District Court entered and Order Awarding Plaintiffs’ Costs
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against Defendant in the amount of $599.00.
]

by
o8

Eescription: Clark, NV Document-Year.Date.DoclD 2016.818.1198 Page: 2 of J AADOD475
Grder: Judgment Commant:




.I
1 Pursuant to the foregoing, the total amount of the Judgment, plus attorneys’ fees and costs is
2 || $361.238.59. In addition, Plaintiff is due post-judgment interest at the Nevada legal rate annually
3 || until the Judgment is satisfied.
4 I certify that the foregoing is a correct abstract of the judgment rendered in the above action
5 || in my Court.
6
—
7 DATED:_ _§/ 5 //@ .
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E 11 || Respectfully requested by:
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CASE NO. A747800
DOCKET U

DEPT. 16

DISTRICT COURT
CLARE COUNTY, NEVADA
¥ r K xR
MARJORIE B. BOULDEN TRUST,
Plaintiff,
V8.
LYTLE TRUET,

Defendant.

et et et e el et e e et et

REPORTER!'S TRANESCRIPT
OF
MOTION FOR PARTIAL SUMMARY JUDGMENT); DEFENDANTS TRUDI
EE LYTLE, JOHN ALLEN LYTLE, THE LYTLE TRUST OPFOSITION
TO MOTION FOR SUMMARY JUDGMENT AND COUNTERMOTION FOR
SUMMARY JUDGMENT

PEFORE THE HONORABLE JUDGE TIMCTHY C. WILLIANS

DISTRICT COURT JUDGE

DATED THURSDAY, APRIL 13, 2017

REPORTED BY: PEGGY ISOM, RMR, NV CCR #541
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FOLEY & ORKES, PC

BY: DANIEL T. FOLEY, ESQ.
626 So. 8th STREET

LAS VEGAS, NV 65101

(702) 364-2070

{702} 3d84-2128
DAN@FOLEYOAKES .COM

FOR THE DEFENDANT:

GIBBS, GIDEN, LOCHER, TURNER & SENET, LLP
BY: RICHARD HASEKIN, ESQ.

7450 ARROYO CROSSING PARKWAY

SUITE 270

LAS VEGAS, NV B9113

(702) 83¢6-9800

{702) 836-9%2802 Fax
RHASEIN@GIBBSGIDEN.COM
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LAS VEGAS, NEVADA; THURSDAY, APRIL 13, 2017
9:07 A.M.

PROCEEDTINGS

% & * ¥ ¥ *

THE COURT: Okay. We're going te move on to
the contested calendar. Next up page 12. Marjorie B.
Boulden Trust versus the Lytle Trust.

NR. HASBKIN: Yaa.

THE COURT: All right. Good moxning.

MR. FOLEY: Good morning, your Honor.

THE COURT: Let's go ahead and neote our
appearances for the record.

MR. FOLEY: Dan Foley on behalf of the
plaintiffs.

MR. EASKIN: Good morning, your Honor,.
Richard Haskin on bhehalf of the Lytle Trusct.

THE COURT: Okay. It's my understanding this
is the motion for partial summary judgment. And we had
a countermotion; is that coxrect?

MR. FOLEY: Yes, your Honor.

MR. HASKIN: Correct, your Honor.

THE COURT: Okay. Mr. Foley, sir.

KR. FOLEY: Yes, your Honor. We were here a

couple of months ago on a TRO. And I'm -- I remembar
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09:07:41 1 |the Court familiarized itself pretty well with the

2 |cass.
3 Wa don't have any disputed facts.
4 THE COURT: Okay,
09:07:52 5 ¥R. FOLEY: And basically, what the issue is

6 |here 1a that judgments have been recorded against my
7 |clients' property in a judgment that was obtained in a
g8 |case that my clients weren't parties to.
9 They didn't hire an attorney to represent
09:08:06 10 |them. And the judgment is against the homeowners
11 |association.
12 The thecry --
13 THE COURT: And it’'s -- I mean, I wondered was
14 |there a homeowners association; right? I mean ...
08:08:18 15 MR. FOLEY: And it's a good guestion because
16 |it really isn‘'t. There's a committea.
17 THE COURT: Right.
19 MR. FOLEY: And ac a lot of the -- what the
19 |problem that has arisen here really goés back to this
09:08:29 20 |underlying case and how it was pled.
21 THE COURT: Right.
22 MR. FOLEY: And the parties in that case
23 |pursued the case extensively even up to the Supreme
24 |court and back, but just with this committes.

09:08:42 25 So the Lytles have recorded this judgment

AADD00481




09:08:51 1 |presumably under NRS 116.3117, which allows a judgment
2 |against a homeowners assoclation to attach to the real
3 |property of the members of the association.
4 However, what the Lytles have dene, and what
09:09:08 5 |the entire support really for our case is, is based on
6 |the summary judgment that the Lytles obtained in the
7 |underlying case. Which epecific, sought declaratory
g8 |relief from the Court and ware granted declaratory
9 |relief, which provided, you know, a number of things
09:09:28 10 |including the fact that this iz not a homeownars
11 |association that's governed by NRS 116.
12 THE COURT: Right.
13 MR. FOLEY: It's a limited purposs
14 |agsociation. That is what the Lytles sought. That 1is
09:09:45 15 |what they obtainad. Now, they want to come back and
16 |say exactly the opposite. And just -- I think my reply
17 |brief, your Honor, really summarizes it perhaps best
18 |and cites to all of the different substantive
19 |provisions in the summary judgment that provide most
09:10:07 20 |significantly -- provide everything most significantly.
21 The CCLRs that were drafted specifically
22 |provide that homeownars don't have a right to either --
23 |to sue either -- to sue the association nor do they
2¢ |have a Tight to rely on the association and what is a

09:10:26 25 |committee to enforce the CCLRs.

AA000482




09:10:28 1

2

08:10:43 S

9

09:10:59 10
11

12

13

14
08:;11:19 15
16

17

18

iy
09:21:29% 20
21

22

23

24

09:11:47 25

In fact, the CCiRs specifically state if one
homeownar thinks anothar homeowner has violated it,
then it's an individual cause of action that they have
against that homeowner. So my clients could have been
sued. They were not.

As your Honor peinted out, the summary
judgment motien -- summary judgment order specifically
is right. This is not an ownars' association. It says
that this is simply a committee with extremely limited
powers which include, you know, some landscaping and
some issues with the fromt gate and some perimeter
walls. And that's dit.

And we've citad the Court to NRS 116.1201
which provides that with respect to a limited purpose
agssociation, which tha Lytles obtained dsclaratory
relief saying that's what this is, that the rest of the
116 is inapplicabls.

THE COURT: I understand.

ER. FOLEY: £So based on that, your Henor, we'd
ask for summarxy judgmant ordering the abstracts of
judgment that have besn reccrded to be expunged. The
enly reason it's not a motion for full summary judgment
iz we naed to come back in and present to the Court
evidence of what our damages are for clouding the title

and slandering the title,
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Otherwise, if your Homor has any questions,
I'd be happy to address them.

THE COURT: I don't.

MR. FOLEY: Thank you, your Honer.

MR. HASKIN: Good morning, your Honor.
Addressing first some of the points that were raised in
the oral argument, I think that we have to ~-- and I
don't want te go back over all the history, but the
history is that the Lytles sued the association because
the association passed amended CC&Rs that, for right or
wrong; at one point in time there was a full-blown
homeownere asscciation pursuant to the amended CCEkRs,
which were reccrded by the beard of directors.

THE COURT: But, I mean, was it truly a
full-blown association? Because 1lt's my understanding
that they never got unanimous agreement by the
association -- I'm sorcty by the homeownexs that would
agree to changing the existing CC&Rs, adopting a
declaration, and agreeing to becoming a Chapter 116
homeowners association.

And the reason why I say that; I took a look.
ind I read all the exhibits for the recoxd. And I went
back, and I looked at the -- I think it's Exhibit 4.
I'm sorry. Let me gat the correct number. It was the

exhibit where the, I guess, twe parties refused to aign
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off on the amendment to the declarations of covenants
conditions, and restrictions back in 2007. And, I
guess, one would be the owner of the property at 1830
Rosemere Court and, I guess, at 1560 Rosemare Court.

So I'm looking at that. And it was -- there
was an attempt te have a Chapter 116 homeowners
aggociation, But it appears to me that attempt was
naver raalized.

MR. HASKIN: Your Honor, first of all, your
recognition of the facts 1s goecd. It's pexrfect.

THE COURT: Right.

MR. HASKIN: I wiegh you were the judge in our
first actien. It would have ended a lot sooner. But
tha fact ig in 2007 they rammed these amended CC&R®
down the throat of every single homeowner in the
assocliation.

THE COURTs I understand that. I do,

MR. HASKIN: But, your Honor, it goas a little
further than that. It's one thing to say, you're
right, yeur Honor. They were not a homeownaers
association. They weren't. And it took several years
up to 2012 for this Court to recognize the fact that
they weren't a homeowners association, and that actien
was brought by the Lytlass,.

But between 2007 and 2012, whether anybody
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liked it or not, this wag a full-blown homeowners
association esnacted as such --

THE COURT: Well --

MR. HASKIN: -- in every possible way.

THE COURT: Wait a second here. But if it was
a full-blown homeowners association, then the trial
court in the companion matter would have entered
declaratoxry relief, set forth tha fact that it was a
full-blown homeowners association. And they would have
been affirmed on that issue on the appeal befozre the
Revada Supreme Court; right?

Because let's face 1it, they can act -- just
because you act like you're a homeowners association
pursuant to the statute, doesn't mean you're one)
right?

MR. HASKIN: Correct, your Honor. Excepk in
this c¢ircumstance there is a sword and shield argument
to be made. And the fact is they did act like a
full-blown homeowners agsocilation. And just by way of
example --

THE COURT: I'll give you a quastion. TIf I go
out and act like a corporation, does that mean I'm a
corporation? Right? I mean, really. I can go out and
say, Look. I can go down and get a chaxter. Don't

register with the Secretary of State. I can have
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letterhead saying Timothy Williams, PC, Professional
Corporation. But unless I go through the steps
mandated as a matter of law, I'm not a professional
corporation; right? I can hold myself out as one. And
as a result, I don't get the benefite of being a
professional corporation.

MR. HASKIN: But in this case they did, and
that's the distinguishing characteristic.

THE COURT: How do they do --

MR. HASKIN: Because they flled a counter suit
as -- and Mr. Foley was correct. He raised the point.
The limited purpose agsociation is not allowed to bring
an action against a homeownaer. Under NAC 116.050,
that's, in fact, one of the definitions of a limited
purpose association. However, in this case not once,
but twice this homeowners assoclation betwesn 2007 and
2012 maintained an action against the Lytles. And I
agree with your Honoz. If --

THE COURT: But if they -- I mean, I c¢ould sue
on behalf of -- I could file a lawsuit -- I'm just
using this as s hypothetical -- that Timothy C.
Williams Professional Corporation, right, but unless
it'g ragisterad with the Secretary of State of ths
State of Nevada and all of the appropriate legislative

mandates that followed, would that be a proper lawsuit)
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right?

MR. HASKIN: It would be an improper lawsuit.

THE COURT: Exactly.

MR. HASKIN: But, your Honor, when it was --
but it was finally dismissed and adjudicated in favor
the other party. You would not be abla to proclaim all
of the benefits but none of the burdens that came with
you pretending to be a corporation. And that's exactly
what is happening here. But I want --

THE COURT: No. I would get no benefitms. I
would be probably personally responsible if they
piexrced the corporation veil and all those wonderful
things because T wouldn't have any protection.

MR. HASKIN: But, your Honor, let's take your
hypethetical. Let's pretend pursuit to the corporate
charter, whether it's 82 Or 83, whatever it may be,
that pursuant to that corpcrate charter there as an
attorney fee provision inside the statute, and the
atatute provided for attorney's feex, and you sued as
the corporation, would you have the benefits of the

.on?

THE COURT: No. Do we have that here?

MR. HASKIN; We did in this case.

THE COURT: Was --

MRE. HASKIN: ¥ichelle Leavitt, who was the
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judge in this case in our attorney fee award, ordered
that they are not a full-blown homeowners assoclation;
however, they sued pursuant to there. Therefore, the
statute that applies attorney's fees te¢ full-blown
homeowners associations under 116 and pursuant to the
amendad CC&Rs, which were declared reveoked, they don't
get to use that as a sword and a shield.

THE COURT: But, I mean --

MR. HASKIN: And that's exactly the case we
had here.

THE COURT: But you can't have it -- you cam't
be -- you can't have it both ways.

MR. HASKIN: I agres.

THE COURT: Really and truly. Because, I
mean, I looked at one of the provisions you relied upon
in the declaration of covenants, conditions, and
restrictions. And it's my understanding you
specifically -- and that's on -- that's Exhibit 2 te
the moticn for partial summary judgment, page 1. And
it would be paragraph -- I guess, the firsgt paragraph
before paragraph 1.

And I read that specifically when it talked
about the breach or violation of the CC&Rs cor any
reentry by reason of such breach or any lien

established hereinunder shall not defeat or render

AAJ00489
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08:18:43 1 |invalid or modify in any way the lien of any mortgage
2 |lor deed of trust made in good faith, and so on.
3 I read that. That's simply a mortgage savings
4 |clause pursuant to the CCi&Rs. That's what that is.
0%:18:55 5 MR. HASKIN: You're right, vour Honor. And
6 |that's -- it was just cited for the belief -- it was
7 |leited for the mere fact that the original CCgRs
8 |contemplated that liens could be placed. It is a
9 Imortgage savings clause. No doubt.
09:19:06 10 THE COURT: That's all it is; right?
11 MR. HASKIN: But it says in case other liens
12 |are placed. Because the plaintiffs in this case have
13 |an argument that there's no contemplation a lien can
14 |ever be placed on the property.
09:19:15 15 THE COURT: You know what's fascinating about
16 |this, I thought about this in light of the SFR case,
17 |potentially this moxrtgage savings clause would be
18 |effective.
19 NR. HASKIN: I saw the same thing. It's
08:19:25 20 |actually net fully drafted.
21 THE COURT: I mean, but that would be

22 |aeffectiva because it's not controlled by Chapter 116,

23 MR. HASKIN: Correct. Well, your Honor --
24 THE COURT: Right?
05:19;33 a5 MR. HASKIN: ~- I disagres with that.
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THE COURT: No. But SFR said you cam't have
everything contrary to Chapter 1i6. But this is not a
Chapter 116 HOA.

KR, HASKIN: But it's still a Chapter 116 LPA.

THE COURT: Yeah.

NER. HASKIN: And I think we have to go there
naxt, your Honor. Becauss with respect to the other
argument we'ra making, we're really making a common
gense argument that applies to all homeowners
assocliations, whether it's a limited purpese
asscclation or not.

A homeowners asgociation consiasts of tha units
within the homeowners association, whethar that's an
LPA or a full-blown unit owners association under
Chapter 116. aAnd LPA is a Chaptexr 116 created davice.

THE COURT: I got a question for you. When it
comes to the enforcement to the assesament of the
attorney's fees pursuant to the controlling declaration
of covenants, conditions, and restrictiens, which
appear to be exscuted back in January of 1994, what
provision -- and thatts controlling in this casey
that's the declaration -- what provision e¢f the
homeowners association would be the basis for the
assessment of attornay's fees and costs againet the

Boulden Trusi, Lamothe --
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MR. HASKIN: Sure.

THE COURT: =-- and their trust?

MR. HASKIN: oOkay. Your Honor, and I'll geo
there next. This is Exhibit E to the request fox
judicial notice that we filed. The attorney's feas
were awarded to -- pursuant to three saparate
provisions. First was pursuant to the original CCE&RS.
?his is Judge Leavitt's order, which was challenged on
appeal and it wasg affirmed by the Supreme Court. And
what they saild was that attorney's fees under
paragraph 25 apply.

THE COURT: Wait, wait. But listen to me.
Yes, attorney's fees were assessed, but I'm talking
about specifically assessing attorney's fees to, No. 1,
a nonparty to the lawsuit. Because I looked at the
complaint, and the plaintiffs in this case were never a
party to the lawsuit; right?

MRk. HASKIN: But =--

THE COURT: They were never -- I mean, were
they named as a plaintiff and/or a defendant in the
lawsuit?

MR. HASKIN: Your Honor, can I address that
peint?

THE COURT: Absolutely.

MR. HASKIN: While we're on that? Okay.
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That's a misnomer. VUnder the D.R. Horton case Versus
Eighth Judicial court, the homeowners -- the unit
owners were not parties to that lawsuit ever, at any
point in time, And under the D.R. Horton case, the
Supreme Court of Nevada said that the units -- the
unite within an association are part of the agsociation
and subject to an order against the association.

THE COURT: But walt a sacond.

MR. HASKIN: That's what we have hers.

THE COURT: I got a gquestion for you. 2And I'm
gquite sure I know the answer to this. But in the
D.R. Horton case, I weould anticipate that the claim was
for common areasy right?

NR. HASKIN: It was for common, and it was for
units. That's not ~--

THE COURT: No, no, no, no,

MR. HASKIN: It's fozr both, your Hener.

THE COURT: If you take a look at the Navada
Supreme Court as far as unit owners, tha HOA isg very
limited in being able toc file a claim on behalf of unit
OWNners.

'un. HASKIN: Well, your Honor -- okay. Let's
go back a second.

THE COURT: I'm not baing real clear.

KRE. HASKIN: NWo. I undarstand. And I'm

AA000493




17

05:22:39 1 |trying to answer raal clear.
2 THE COURT: We do construction defect in this
3 |departmant.
4 MR. HASKIN: I understand. But then that's
05:22:43 5 |where the D.R. Horton case is. That's why Yyou have to
6 |do =--
? THE COURT: I know that. That's why I'm
8 |bringing it up because it's my recollection the
9 [D.R. Horton =-- it's a different scenario. Say:
09:22:51 10 |hypothetically, in this case the attorney's fees were
11 |awarded specifically regarding -- or there was an issue
12 |as it related te the gate, and the wall, and all those
13 |things that were specifically set forth in the CC&Rs
14 |that would be the specific obligations of the property
09:23:11 15 |owners committee -- right? -- that's contained in the
16 |cCkRs. I mean, I read that. I mean, I read all the
17 |documents., I always do.
18 So I'm trying to figure out what -- becauss I
19 |think this is important te point out. There's a
09:23:24 20 |difference batween awarding attorney's feesg first and
21 |foremest versus asseszsment of attcrney's fees against
22 |nonparties to tha acticn.
23 MR. HASKIN: Completely different. But let's
24 |go with back and use the hypothetical. And let's just

09:23:37 25 |assume. And we'll go backwards on this that this was a
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full-blown homeownars association. So we can all agree
that 116.3117 applies. We can also agree that
attornay's fees are included within a judgment. Okay,
116.3117 contemplates that a unit owner is not goilng to
be a party to a judgment. That's what 11€.2117 does.
It knows that a homeowner is not geing to be a party te
a judgment. And what it says is: If you get a
judgment against the association, you can record that
judgment against each and every unit within the
association even though they weren't individually named
as parties. That's what 3117 says. It contemplates
that exact scenario.

THE COVRT: But this is not one of those types
of associations; right?

MR. HASKIN: True. But it's a limit --

THE COURT: okay. I mean -~

MR. HASKIN: The bulk -- your Honor, you got

to let me findish.

{(Court Reporter interrupts)

THE COURT: It's like a little bit pregnant.
It's not one of those assoclations.

MR. HASKIN: I was answexing your
hypothetical. We keep going backwards.

Why does 3117 say that? It says that bacausa
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within the definitions provided under 3116, a unit is
contained in the association. 3117 merely states the
obviocus. If I have a judgment against the association,
I have a judgment against all propexrty within the
association. Whether it's an LPA or a unit owners
agsociatien, it doesn't matter. I have a judgmant
against all property owned by the association. A unit
is owned by the association pursuant to both the
recitals in =-- the original CC&Rs say that.

THE COURT: Show me where a unit is owned by
the asscciation in hers.

KR. HASKIN: The original CC&Rs state that
this assocciation inc¢ludes Lots 1 through 9 of Rosamere
Court. There ara nine lots in thils community.

THE COURT: But the unit =-- but they don't own
it.

MR. HASKIN: The assccliation --

THE COURT: I mean, when I see -- the only
time you really see any issues, and even they then
don't own it, the units. I mean, we're not talking
about a co-op; right? We'ra talking about a --

MR. HASKIN: Correct.

THE COURT: We're talking about -- hesre,
specifically, this is a limited purpose asseciation.

Where does it say that the association owns tha
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properties fes simple?

ME. HASKIN: Okay, your Honor. The two
provisions are the original CCé&Rs.

THE COURT: I have them right here. Just tell
me where to look. What page?

MR. HASKIN: TIt's the raecitales, page 1.

THE COURT: Okay.

MR. HASKIN: It ptates: If the Baughman,
Turner Pension Trust, hereinafter xeferred to as the
subdividar, owner in fee simple of the land situated in
the City of Las Vegas, State of Nevada describes as
follews: Lots --

THE COURT: Which paragraph?

MR. HARSKIN: I'm sorry. It's the recitals,
your Honor. The very first paragraph in the indent
right undernsath it on page 1 of the original CC&Rs.

THE COURT: Is that the declazations,
covenants, and restrictions?

MR. HASKIN: Yes, your Honor.

THE COUGRT: Okay. All right. I got you.

MR. HASKIN: Okay. So the association is
definad az including lotas 1 through 9. That's
consistent with Chapter 118. 116.021, and thaese are
just definiticns. This disn't a unit owners

agsscciatien. This is LPA. This is definitione.
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THE COURT: All that's defining i1s who the
declarant 18y right?

MR. HASKIN: Well, yeah. But it alec defines
what the association is=s.

TPHE COURT: But walt, wailt, wait, wait.
Dcean't that declare who -- that sets forth who the
declarant is. I'm reading here. It says the
declaration and covenants, conditions, and restrictions
made on the 4th day of January, 19%4, by the Baughman
and Turner Tzust, hereinunder referred to as
subdivider, owner in fee simple of the land situated in
Las Vegas, County of Clark, State of Nevada deecribed
as fellows. And they're the declarants, and they
descrihed the lots. And so they're tha ones
subdividing the property.

BR. HASKIN: And this is going to bs all
included within this subdivision.

THE COURT: Right, but that --

HR. HASKIN: Right.

THE COURT: But then they sell them off --

NE. HASKIN: Well, your Honor =-

THE COURT: ~+ each lot.

MR. HASKIN: =-- 1f I continue.

THE COURT: Show me.

MR. HASKIN: I don't belleve that's true. If
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09:27:33 1 |I can continue. You havé to read it in conjunction

2 |with Chapter 116 in thae provisions --

3 THE COURT: Tell me --
4 MR. HASKIN: -- that do apply to LPS,
0%9:27:40 5 THE COURT: Tell me where it says. Becauss at

6 |the end of the day whatever ownasrship rights any
7 |am=ceiation would have -- and I've raad enough CC&RS.
8 |For example, thay'll tell you what the HOA owns.
9 |They'll set forth the commen areas that are owned and
09:27:54 10 |contrelled and maintained by the HOA., Very commen in
11l |CC&Rs, you know.
12 And they'll -- they'll discuss specifically
13 |what the burdens are as far as the unit ownars are
14 |concerned. But go ahead and tell me where does 1t say
09:28:09 15 |[that the HOA in this -- under these declarations of
16 |covenants, conditions, and restrictions own the
17 |property.
13 MR. HASKIN: Well, that -- that by virtue -- I

1% |guess, we'ras in disagreemant thare, your Henor.

09:28:20 20 THE COURT: No, no. I'm asking.
21 MR. HASKIN: And I'm answering.
22 THE COURT: I'm listening.
23 MR. HASKIN: Because --
24 THE COURT: Just point to a provision I can

05:28:25 25 |look at, and maybe I'll agraa with you.
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MR. HASKIN: Okay. Well, I pointed that one,
but I'm reading in conjunction with NRS 116.021.

THE COURT: So we agree that there's neo
provision under the CC&Rs that sets forth ownership by
the HOA of the units?

¥R. HASKIN: No. I don't agree with that,
Youxr Honor.

THE COURT: Then -- whera is it then?

MR. HASKIN: Right here, your Honor. It
describes the declaration of CCkRs.

THE COURT: Okay.

MR, HASKIN: 'Applias to these lots 1 through

THE COURT: Okay. 50 ==

MR. HASKIN: This is the association.

THE COURT: So for the record, it's your
position that the simple intxoductory language as it
relates to the declaration and the subdivision of the
property stande for thea proposition that the HOA owns
the property.

MR. HASKIN: It says that the HOA conasi=zts of
this property. And then if you go down to paragraph 21
that establishes this property owners --

THE COURT: Okay. Let me look at that with

you.
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09:29:30 1 MR. HASKIN: Sure.
2 THE COURT: All right. I'm with you.
3 MR. HASKIN: Okay. A property owners

4 |committee shall be established by all owners of lots
0$8:29:17 5 |within the subdivision. What's the subdivision? Lots

6 |1 through 9. 2And it talke about the power of the unit

7 |owners association, which is what the Lytles fought to

8 |enforecea all along.

9 Okay. So it's my reading of this that the
09:29:32 10 |association consistas of lots 1 thrxough 8 of Rosemere

11 |Court, and the owners committee, which is created, is

12 |created to snforce the provisions of thege original

13 |CC&Rs with respect to those subdivisions.

14 THE COURT: But I notica you didn't say that
09:29:44 15 |the association owned lots 1 through 3.

16 MR. HASKIN: Well, then I go to Chapter 116,

17 |your Heonor.,

1s THE COURT: Okay. So you agree it!'s not in

1% |the CC&Rs.
09:29:50 20 MR. HASKIN: Well, i1f you raead it -- your

21 |Honor, I've read a lot of CC&Rs, to¢o. I don't know any

22 |cCaRa that say, We own your house. They don‘'t,

23 THE COURT: No, no. They say specifically

24 |wvhat's ownad by the HOA and they'll say specifically

0%:30:04 25 |what's owned by the unit owners. Like in condominiums,
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for an example, they'll have the interior walls that
are owned by the unit owners. I mean, let's not
gquibble here. And let's not be facetious. I know what
they say.

MR. HASKIN: No. And I'm not being facetious,
your Honex, I -- dit's -- I think we're getting hung up
on the word "ownership®. BPecause it's not whether it's
ownership or not because it's obvious that a homeowners
azgociation deesn't own your houszse. However, your
house is part of the association, and that's what
subjects it to, frankly, the judgments under 3117.

THE COURT: All xight.

MR. HASKIN: And, again, it's just a reading
of, in my view, of the definitiona. And if we go to
NRS 116.021, common-interest community is all real
astate described in the daclaration with respect to
which a person, by virtue of one's ownership of a unit,
is cobligated to pay for.

Okay. So common-intersst community includes
all the real estate -- all of the real estate described
in the declaration.

So 1f I go back to the declaration, we'ze
talking about lots 1 through 9. That's the
association. It includes all of the real estate

described in the declaratisn. That!s lots 1 through 9.
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THE COURT: So are you taking a position that
the CC&Rs that have been prepared inm thia case meet the
requiremant of a common-interest community undex
NRS8 1l1l6.0217?

MR. HASKIN: No. As an LPA, a limited purpose
association under Chapter 116.

THE COURT: Okay.

KR. HASKIN: I think there's this -- Chapter
116 creates a unit owners association. It also does
create a limited purpose assoclation. It also creates
a small planned community. There are several different
aspects to 116.

It's -- and going furthsr, your Henoy. Under
116.093, unit is defined as the physical pertion of the
common-interast community designated for separate
ownership or occcupancy. Agaim, it defines a unit as a
physical portion of the common-intereat community.

Your Honoxr, it's not my contention that by
looking at one document you could fully define this
case. It's my contentien you have to read the original
CC&Rs in conjunction with the definitions under 116.
And also even if you -- even if you say 116.3117 doces
not apply, it!s our belief that 3117 is merely a
recitation of the cobvious, that a unit owner -- that a

unit is contained within the association. I have a
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judgment against the association. I can record the
judgment against all real estate described in the
declaration.

THE COURT: What applicatiomn --

MR. HASKIN: And that's lots 1 through 9.

THE COURT: What application doas, let mae see
here, does NRS 11.1201 (sic) have in this case?

MR. HASKIN: 11.1201% Is that the limited
purpcse association statute, your Honor?

THE COURT: Yea.

MR, HASKIN: I'm pulling it up right now, your
Honorx.

THE COURT: Becausa if you look at 11,1201,
paragraph 2 it says, This chapter does not apply to a
limited purpose associlation.

MR. FOLEY: You've been sayilng 11. It's 116,

THE COURT: I'm smerry., 11lé€.

MR. HASKIN: Yeah.

THE COURT: 116.1201. I was just -- I don't
know why I said 11, but it's 116.

NR. FOLEY: Just thought you jumped to a
statute of limitations.

THE COURT: No.

MR. HASKIN: That's a whole different problem.

THE COVURT: Yeah, But, no. I mean, I'm
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09:33:54 1 |looking here. It eays, it's talking specifically about
2 |the applicability regulations. And it's my
3 |understanding when it comes to issueg as to statutory
4 |construction, you can loock at the title to determine
08:34:09 S |the intent of the statute.
s And so it says here it doesn't apply to a
7 |limited purpose associmtion. So what do I do with
8§ |that? Why should I apply the specific provision you
9 |want me to apply in thls case?
09:34:24 10 MR. HASKIN: Well, your Honor, I think there's
11 |no disagreement by the parties that 3117, which is a
12 |judgment provision, does not apply. I think that'g --
13 |that!'s -- you know, our argument is that it applies by
14 |virtue of the sword and shield doctrine. And wea've
09:3€:38 15 |already discuszsed that, your Honor, 30 I won't
16 |alaborate any further.
17 But with respect to the unit owners
18 |agsociation, I'm mersly reading the original CC&R=,
19 |your Honor, in conjunction with the definitions set
09:24:50 20 [forth in 116. I'm nok going to argus that we're not a
21 |limitad purpose assoclation. We area. And a limited
22 |purpose agsociation is subject to very few provisions
23 |of Chapter 116. But it is still a Chapter 1llé-created
24 |antity. It exlsts by virtue of 116. It just aimply

0%:35:07 25 |limits the provisions such as budgets, and board
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voting, and those sorts of things. But it's still a
Chapter 116 entity.

And again, your Homeor, I think my argument --

THE COURT: &o what provisions, if any, should
I apply to support your position if the statute stands
for the proposition that Chapter 116 of the provisions
don't apply to a limited purpose association?

MR. HASKIN: I think the definitiemns, your
Honor, in conjunction with the original CC&Rs that
define what the -- what the association coensists of. I
think if you read those two provisions in conjunction
with one another, you have -- you have an association
that consists of the lots. It consists of all of the
property within the association.

The banafit hare, your Honor, for Chapter
116.3117 and why 3117 was created was ordimarily you
vould have joint and several liability against
homeownars. 3117 creates a geveral liability rather
than joint and several liability. 1In other words, the
provision was meant to benefit homeowners. It
wagn't -- it was meant to, Hey, ordinarily, you would
be subject to joint and sevaral liability, but because
you're in & unit owners assoclation, we're going to
create this statutory mechanism by which it's only

going to be several liability. 8o if you have nine
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lots, you're subject to 1/%th of the judgment.

It limits the -- it 1limits the liability of
each and every unit owner. But it doesn't change the
fact, your Honox, that our reading under the original
CC&Rs in conjunction with the definition section of
Chapter 116 is that the unit -- that the
common -interast community -- this is a limited purpose
common-interest community. Still a common-interest
community. There's no argument a limited purpose
association isn't a common-interest community. Tt is.
It's just not a unit owners committee by definition.

THE COURT: I got another guestion for you.

MR. HASKIN: Sure.

THE COURT: I took -- I read Chapter -- I'm
sorry, paragraph 25 to the CC&Rs as 1t relates to
attorney's fees. What impact does this have in a case?
Because the provision pursuant to the CC&Rs sets £forth
as followa:

Attorney's fees: In any legal or eguitables

proceeding for the enforcement of or to
reastrain the violations of the declaration of
covenants, conditions, and restrictions, or any
provisions thereof, the losing party or parties
shall pay by such amount as may be affixed by

the Court in such proceedings.
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And the reagon why I bring that up, it talks
about == it talks about two things. No. 1, any legal
or equitable proceeding for enforcement of the -- for
violatlons or restraint of the CC&Ra. It appeaxed to
me the prior case dldn't involve specifically
enforcement of thasze CCLRs, but a new propcsed CCLRS
which didn't meet the mandate under Chapter 118&.

Number one.

No. 2, the CCeRs that controlled and have
always controlled this case, specifically talks about
the assessment of attorney's fees pursuant to the CCLRs®
as to losing party ox parties,

And so in order to enforce the CC&Rs as it
ralates to attorney'as fees in thie casa, I guess, two
things have to ba addressed:

No. 1, were the Bouldens and Lamothes parties?

And No. 2, were they losing parties pursuant
to the CC&Ra?

What do I do with that?

MR. HASKIN: Well, your Honor --

THE COURT: Do I just ignore 1it? Or what?

MR. HASKIN: Are we talking about the original
action, your Heonor? I apologize.

THE COURT: I'm not talking about -- I'm

reading the CC&Rs that would be on tha -- pursuant to
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the limited purpese associatien that apparently is
still in force and affect after years of litigation.
and that would be the basis for the attorney's fees
being awarded in any case as to any member of the
limited purpose asscciation,

And it appears to me that the CCLRs are
particular as to upon what circumstances attorney's
feegs and costs can be awarded. And it has to be,

No. 1, you have to be -~ it says here, have to be a
losing party, basically. That's what it says.

So this provision -- can't we say -- is this
true this provisilen wouldn't be the basis for the award
of attorney's fees against the Bouldens and the
Lamothes because they weren't losing parties to any
litigation; right? Or should I just ignore that?

MR. HASKIN: Your Honor, the -- I'm a little
perplaxad how to address it. Maybe your Honor could
clarify. But the prior Court's ruling in this case did
enforce the attorney's fees provision pursuant to,
again, three provisions. That the provision Chapter
116, the attornaey's fees provision pursuant to Chapter
116, and the amended CCkRS.

THE COURT: Well, I'll clarify it fox you. I
understand that. But the award of attorney's feea, I

mean, I'm looking at it from thig perspactive, the

AAD00509
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plaintiffs in this case weren't named parties in the
underlying litigation: right?

MR. HASKIN: They weren't named parties in the
underlying litigation.

THE COURT: Okay.

MR. HASKIN: Correct. The argument in the
other action, your Honor -- I forget what department
now it ieg, but it was before Michelle Leavitt. The
argument in that action, your Honor, was that,
essentially, the association sexved as a group of all
of the homeowners in that action in order to promote
the rights of all the homeowners against the Lytles in
that case,

THE COURT: Okay. Anything alse, sir?

MR. HASKIN: Nothing else, your Honor,.

THE COURT: Mr. Foley, sir.

MR, FOLRBY: Yeah. Just get back to, your
Honor, the fact that there is a lot of res judicata inm
this case based on the summary judgment and the
declaratory relief that they obtained. And I would
raferance the Court to, on thiz issue of the CC&RS, to
on page 11 of the summary judgment. It says Judgment
pursuant to the foregoing, this Court declares and
ordera that the amended CC&Rs are invalid and the

amended CC&Rs have no force and effect.
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THE COURT: Okay.

MR. FOLEY: This issue has come up about this
being a Chapter 116 limited purpose association. There
is no such thing. Just because ths word limited
purpose association is found there in 1201, and it says
that thie chapter doesn't apply, that doesn't create a
vehicle. And, in fact, on page 8 of the findings, the
Court -~

THE COURT: I've seen that. It was --
actually starts on page 7 with the Section C. Right
there in the cxder. I xead it,

ME. FOLEY: Yeah.

THE COURT: And it goes through it. And it
etands for the proposition that Rosemere is a limited
purpose association under NRS 116.1201 and not a unit
owners association with the meaning of NRS Chapters
116, It's right there in the order,

MR. FOLEY: Yeah. Well, and number -- and
number 11 on page 8 says here, no Chapter 116 unit
swnere assoclation waz formed because no asgsociation
was organized prior to the date of the first -- that
the first unit was conveyad.

THE COURT: I see that.

MR. FOLEY: And throughout paragraph 13,

paragraph 14, again, 14 states the intent was never to
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form a unit ownerg association within the meaning of
Chapter 116.

And paragraph 17 on page 9 says -- nowhere is
there reference in the original CC&Rs to a unit ownexrs
association or a homeowners assoclation. So it's not
even a reference to it. Again, as your Honor peinted
out, it wag just this committee.

And then, you kXnow, on page $, paragraph 19 it
stateg that the assoclation ia a limited purpose
association. Under 116.1201 is not a Chapter 116 unit
owners association., Is relegated to only those
specific duties and powers get forth in paragraph 21 of
the original CC&Rs and NRS 116.1201, which talks about
ths agricultural purpode.

So all of these arguments that are being made
ara really being made against and contrary to the
declaratory judgment that they obtained. T understand
they found themselves in a bit of a pickle here that
they prevailed, and they prevailed mightily in the
underlying case, But that dcesn't allow them to now
convert this award of attorney's fees into a judgmant
against nonparties to the litigation, the only support
for which would be under 116.3117.

And they can't -- having prevailed, they can't

just walk away £rom it and now completely ignore and
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09:45:00 1 |argue contrary to the declaratory judgment regarding
2 |this particular association.
3 THE COURT: Now, I got one gquaation for you,

4 |[Mr. Folay.

0%:45:0% 5 And, counsel, you can, ¢f courese, address
é |this.
7 Because I'm looking at the findings of facts

¢ |and concluslons of law. I've read thoee as it related
9 |to the motion for summary judgment. And then I looked
09:45:25 10 |at the order on attorney's fees and costs that were
11 |awarded to the plaintiffs in the underlying action.
12 And I'm reading this, and I'm trying to figure
13 |out. And then I look at the abstract of adjustment.
14 |And I'm trying to figure out what would be the basis,
09:45:40 15 |if any, to file a lien on the Boulden and Lamothea’
16 |properties. Because I don't know if I eee it.
17 KR. FOLEY: The only basis would be 3117 under
18 |NRS 116.
15 PHE COURT: Bscause therel!s nothing
09:45:56 20 |specifically in Judga Leavitt's order and/or as far
21 |as -- when I say order, now I'm talking about the order
22 |on plaintiff John Allen Lytle and Trudi Lee, I guess,
23 |Lytlet*s motion for attorney's fees. And then looking
24 |at the abstract of judgment.

09:46:12 25 MR. POLEY: Right.
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THE COURT: It's my impression in just looking
at those documents in and of itself, I don't see
anything that specifically sets forth the basis for
liening the properties of the plaintiffs in this casae.

MR. FOLEY: No. There's nothing.

THE COURT: T just want to makae sura. The
reason I'm asking the gquestion, I just want to make
gure I'm not overlooking something.

MR. FOLEY: No. They just unilaterally, when
they recorded the abstract of judgment, typed in all of
these pazrcel numbers sc that it attached. That wasn't
done by the Court. There's nothing in the order that
vould in any way support an argument from the order
itself that this judgment would somehow apply to
nonparties to the litigation. Nothing.

The only thing thesy can esver get to on that, I
think, again, is 3117, And we've beaten that up pretty
good that it just abasoclutely hasz no application te this
association.

THE COURT: Sir, is there anything I need to
look at as far &s the order and/or abstract of judgment
issue?

MR, HASKIN: Your Honor, ne. Not -- well,
yes. Yes and no. I mean, the order -- all the orders

in this case grant the Lytles a judgment againgt the
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asgsociatien. And, your Honor, I ==

THE COURT: I understand.

MR. HASKIN: I've been here long enough. I
fully understand which way you're heading. But eur
coentention, again, just for the record, is fairly
clear, I believe. And not to beat it to death, but,
again, it's the original CC&Rs themselves that define
lots 1 through 9 as tha subdivision together in
conjunction with Chapter 116's definitions that state
that the association -- a common-interest community --
it doesn't say a unit owners asscociation. It doesn't
say a limited purpose association. It gays a
common-interest community, of which there's no quastion
this is one, includes all real astate, including units,
within that association. This i3 -- thera are no facts
in dispute. These are two units.

So what gave the Lytles ths power, we contend,
to record the abstracts of judgment? These are units.
They're included within the association. Ne have a
judgment against the association. A judgment could be
recorded against all property within the association.

THE COURT: I understand. Okay. Gentlemen,
thisg ig what I'm going to do: Regarding the meotiom for
partial summary judgment, I'm going to grant that. And

I think we have a fairly, fairly good record, you know.
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Because we've had a lot of discussion as far as this
isgus is concerned.

No. 1, the basis of my decision is focusing
primarily on: No. 1, that the association at issue is
a limited purpose association and, as a result,
pucsuant to NRS 116.1201 that deals with the
applicability of the ptatute and regulations sets forth
in paragraph No. 2, this chaptar doces not apply to
limited purpose agscciations.

Secondly, the plaintiffs in this case weren't
parties to the underlying litigation. They weren't,
They were never named. It was a limited purpose
associatien.

I guess, also it's impoertant. I think,

Mr. Folesy, what I want you to do is, you know, look at
the record we've made. And because I think the
application of the CCikRs are very, very important.
Becauss even if you look at the attorney's fees
provislion under paragraph 25, any assessment of
attorney's fees pursuant to the controlling limited
purpose CC&Rs specifically regard any legal and/or
sgquitable proceadings for the enforcement of or
restrain violations of the CC&Rs or declarations,
covenants, conditions, and restrictions that were put

in effect back from 1994, But more importantly, there
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hags to be a party that lost. And so the plaintiffs in

this case weren't a party, and they didn't lose.

so that's my decision.

Plus -- when you -- I read everything.

And sc, you know, just prepare a proposed
findings of fact conclusioens of law. And make sure
counsel gets an opportunity to review that.
if you can't agree, submit your own. All right.

MR, FOLEY: Thank you, your Honox.

MR, HRSKIN: Thank you, your Honor.

THE COURT: Okay. Gentlamen, enjoy yocur day.

MR. HASKIN: You too.

{Proceedings ware concluded.)

* ® * w & &« * &

And

And then
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REPORTER'S CERTIFICATE
STATE OF NEVADA)
188
COUNTY OF CLARK)
I, PEGGY ISOM, CERTIFIED SHORTHAND REFORTER DO
HERERBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE
PROCEERDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE
TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID
STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT
AND UNDER MY DIRECTION AKD SUFERVISION AND THE
FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND
ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE
PROCEEDINGS HAD.
IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

PEGGY ISOM, RMR, CCR 541
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Richard E. Haskin, Esq.

Nevada State Bar # 11392

Timothy P. Elson, Esq.

Nevada State Bar # 11559

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

1140 N. Town Center Drive, Suite 300
Las Vegas, Nevada 89144-0596
Telephone: (702) 836-9800

Facsimile: (702) 836-9802

E-Mail: rhaskin@gibbsgiden.com

Attorneys for Defendants
TRUDI'LEE LYTLE, JOHN ALLEN LYTLE,
& THE LYTLE TRUST

Electronically Filed
6232017 11:27 AN
Steven D. Grlerson

CLER@ OF THE COUEE

DISTRICT COURT
CLARK COUNTY, NEVADA

MARJORIE B. BOULDEN, TRUSTEE OF THE
MARJORIE B. BOULDEN TRUST, LINDA
LAMOTHE AND JACQUES LAMOTHE,
TRUSTEES OF THE JACQUES & LINDA
LAMOTHE LIVING TRUST

Plaintiff,
v L]

TRUDI LEE LYTLE, JOHN ALLEN LYTLE,
THE LYTLE TRUST, DOES I through X,
inclusive, and ROE CORPORATIONS I through
X)

Defendants.

A-16-747800-C
XV

Case Na.:
Dept.:

DEFENDANTS TRUDI LEE LYTLE,
JOHN ALLEN LYTLE, AND THE LYTLE
TRUST’S REPLY TO OPPOSITION TO
MOTION FOR RECONSIDERATION OR,
IN THE ALTERNATIVE, MOTION TO
ALTER OR AMEND JUDGMENT

Hearing Date: June 29, 2017
Heating Time: 9:00 a.m.

Defendants TRUDI LEE LYTLE, JOHN ALLEN LYTLE, and THE LYTLE TRUST (the

“Lytles”) submit the following Reply to Plaintiffs’ Opposition to the Motion for Reconsideration.
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

Thete is no question that this Court did not consider, and no evidence was presented, that the

Lytle Trust committed slander of title. No evidence was presented either at the hearing of this matter
or prior thereto in any pleading to evidence the essential elements of malice, Accordingly, the Lytle
Trust respectfully requests that the Court amend the Order to deny the Plaintiffs’ Motion for Partial
Summary Judgment with respect to Plaintiffs’ claims for slander of title.

A bullet point examination of the facts (and evidence) provide that the Lytle Trust had a
reasonable, and certainly no malicious or harassing, basis for recording the abstracts of judgment at
issue in this matter:

i. On July 3, 2007, Rosemere Property Owners’ Association (the “Aggociation”™)
recorded the Amended CC&Rs on the Lytle Trust’s property.

2. The Lytle Trust, as required by NRS 38.310, then filed an arbitration demand to
remove the Amended CC&Rs and quiet title to its property.

3. On May 4, 2009, the arbitrator in that matter ruled against the Lytle Trust, and
declared the Amended CC&Rs valid and enforceable.

4, On June 26, 2009, the Lytle Trust filed an action for trial de novo in District Court,
seeking again to quiet title and declare the Amended CC&Rs invalid.

5. The Lytle Trust filed this action against the Association, not the individual owners,
per Article 16.1 of the Amended CC&Rs, which provided:

16.1 Enforcement: The Association and any Owner shall have the right to
enforce by any proceedings at law or in equity, each covenant, condition,
restriction and reservation now or hereafter imposed by the provisions of the
Governing Documents. Each Owner shall have a right of action against the
Association for any failure by the Association to comply with the
provisions of the Governing Documents. Failure by the Association or any
Owner to enforce any covenant, condition, restriction or reservation contained
herein shall not be deemed a waiver or the right to do so thereafter. [Emphasis
added.]

6. OnJuly 30, 2013, Judge Leavitt ruled in the Lytle Trust’s favor and declared the
Amended CC&Rs void and declared the Lytle Trust as the prevailing party.

1909795.1 AAD00529
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7. The Association appealed Judge Leavitt’s Order.

8. On November 20, 2015, the Supreme Court affirmed Judge Leavitt’s Order.

9. Thereafter, Judge Leavitt awarded the Lytle Trust damages, costs and attorneys’ fees
in the sum of $361,238.59, pursuant to Original CC&Rs, the Amended CC&Rs, and
statute. See Order Re Attorneys’ Fees, Exhibit 1.

10. The Lytle Trust recorded its abstracts of judgment pursuant to the Amended CC&Rs
as well as those provisions within NRS Chapter 116 that apply to limited purpose
associations.

1L ARGU T
A, The Amended CC&Rs Provided The Lytle Trust With A Basis To Record The

Abstracts Of Judgment

Judge Leavitt, in her award of attorneys’ fees, properly found that the Lytle Trust could look
to the Amended CC&Rs as basis for such an award, even though the document had been declared
void ab initio. Tndeed, this matter was thoroughly briefed before Judge Leavitt.

The Nevada Supreme Court in Mackinfosh v, Cal. Fed Sav. & Loan 4ss’'n., 13 Nev, 393,
405-406, 935 P.2d 1154, 1162, and citing 2 Florida Supreme Court case, Katz v. Van Der Noord, 546
So. 2d 1047, 1049 (Fla. 1989), states as follows:

“We hold that when parties enter into a contract and litigation later ensues over that
contract, attorney's fees may be recovered under a prevailing-party attorney's fee
provision contained therein even though the contract is rescinded or held to be
unenforceable. The legal fictions which accompany a judgment ol rescission do not
change the fact that a contract did exist. It would be unjust to preclude the prevailing

party to the dispute over the contract which led to its rescission [rom recovering the
very altorney's fees which were contemplated by that contract.”

The Lytle Trust, in filing the underlying lawsnit, followed the mandates of Section 16,1 of
the Amended CC&Rs (cited above), and the Association fought steadfastly to maintain the sanctity
of that docurnent. Hence, the Court found that the Lytle Trust was due its attorneys’ fees under the
Amended CC&Rs. See Order Re: Attorneys” Fees, Exhibit 1.

The Amended CC&Rs adopt Chapter 116 of the Nevada Revised Statutes. See Opposition to
Motion for Summary Judgment, Amended CC&Rs, RIN, Exhibit I at Article I. The Amended

CC&Rs define the association pursvant to the Uniform Common-Interest Ownership Act. Id atL.1.

3
19097931
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The Amended CC&Rs routinely reference Chapter 116 of the Nevada Revised Statutes. See, e.8., id.
at .13, 1.14, 1.30, 8.1, 10.3 (referring to the lien statutes codified in Chapter 116).
NRS 116.3117, in turn, provides the express mechanism of foreclosure against Plaintiffs via

a lien or judgment against the Association. It states as follows:

1. In a condominium or planned community:

(a) Except as otherwise provided in paragraph (b), a judgment for money against the
association, if a copy of the docket or an abstract or copy of the judgment is recorded,
is not a lien on the common elements, but is a lien in favor of the judgment lienholder
against all of the other real property of the association and all of the units in the
common-interest community at the time the judgment was entered. No other property
of a unit’s owner is subject to the claims of creditors of the association,

NRS 116.3117.

The lien and judgments were created under the Amended CC&Rs, and the Lytle Trust had
the right to collect under the lien and judgment pursuant to the Amended CC&Rs, in the same
manner that the Lytle Trust was awarded that very same judgment. Hence, the totality of Chapter
116 was and remains available as an avenue for collection.

Further, the Amended CC&Rs utilize their own definitions that would make the Plaintiffs’
property subject to abstracts of judgment. Section 1.30 provides the definition of “Lot,” which, by
definition, includes all real property in the Association, including individual lots, residences, and any
{mprovements constructed thereon. See Opposition to Motion for Summary Judgment, Amended

CC&Rs, RIN, Exhibit I at Section 1.30. Section 1.38 of the Amended CC&Rs defines “Property” as

including all property within the Association. 7d. at 1.38,

As set forth in MacKintosh, “the legal fictions which accompany a judgment of recession do
not change the fact that a contract did exist.” In this case, the Amended CC&Rs existed and were in
full force and effect from July 2007 through 2013. Lamothe and Boulden supported the Amended
CC&Rs and supported the Association’s nearly $500,000.00 defense of the Amended CC&Rs
against the Lytle Trust’s meritorious challenge by contributing over $90,000.00 to the causs. It was
not until 2013 when the Association ceased as a full blown unit owners’ association and was
declared a limited purpose association. During the time when the Amended CC&Rs were recorded,

4
19097951
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the Association was 2 unit owners’ association, and the Lytle Trust was subject to the entirety of The
Uniform Common Interest Development Act (NRS Chapter 116) and the Amended CC&Rs. The
Lytle Trust was then awarded a judgment, with fees and costs, pursuant to the Amended CC&Rs and
should also be able to collect the judgment pursuant to the Amended CC&Rs. Had the Lytle Trust
not prevailed, the Amended CC&Rs would still be in place and the Association would still be a full

blown unit owners’ association.

B. Those Provisions Of Chapter 116 Applicable To Limited Purpose Associations

Provided The Lytle Trust With A Reasonable Basis To Record The Abstracts Of

Judgment

While we do not wish to burden this Court with a re-litigation of the issues, the Lytle Trust
steadfastly maintains that the language of Chapter 116 applicable to limited purpose associations (as
well as all other types of common interest communities) provides basis for the recording of the
abstracts of judgment, Within the definition section of Chapter 116, NRS 116,021 defines a
“common interest community” as all “real estate described in a declaration with respect to which a
person, by virtue of the person’s ownership of a unit, is obligated to pay for a share of real estate
taxes, insurance premiums, maintenance or improvement of, or services or other expenses related to,
common elements, other units or other real estate described in that declaration.”

A limited purpose association is a type of common inierest community, thus its inclusion
within Chapter 116,

TFurther, NRS 116.093 defines a “unit” ag the “physical portion of the common-interest
community designated for separate ownership or occupancy...” Rosemere Estates, like every other
common interest community, has units — in this case nine (9) units. The association, or common
interest community, includes each and every unit in the community, including those owned by third
parties, such as Plaintiffs.

Based on the foregoing, the Lytle Trust certainly had reasonable grounds for tecording the
abstracts of judgment, and indeed, the Lytle Trust has never wavered from its dedication to this
reasoning.

i
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C. There Is No Evidence Of Malice In This Case,
As set forth above and with all respect to this Court, the Lytle Trust had reasonable grounds

to record the abstracts of judgments. Plaintiffs wish to convinee this Court that a finding of ¢loud of
title is akin to slander of title, and this is simply not true. There is a much higher level of culpability,
specifically a finding that the Lytle Trust acted maliciously.

To prevail on her claim for slander of title, Plaintiffs must establish that the Lytle Trust
falsely and maliciously recorded the abstract of judgments. See Higginy v. Higgins, 103 Nev, 443,
445, 744 P.2d 530, 531 (1987), see also Rowland v. Lepire, 99 Nev. 308, 313, 662 P.2d 1332, 1335
{1983) (internal citations omitted).

The Rowland case, discussed in detail in the Lytle Trust’s moving papers, is directly on point
for this Court’ analysis. Therein, the Nevada Supreme Court reversed a District Court’s ruling
finding slander of title where there was no evidence to support the element of malice in a slander of
title claim, even though cloud of title was present. Rowland, 99 Nev. at 313, The Rowland court
found that the defendant nust act with reckless disregard as to truth or falsity of a claim and must
have no reasonable basis to make such claim. 1d

Here, there is no evidence that the Lytle Trust acted with malice. There are no affidavits or
facts admitted as evidence, contested or uncontested, to even support this claim. Not a single Tact
was provided to this Court to even analyze whether malice was really an issue at all in this case. In
fact, the issue was never presented at the hearing or before. It simply was never an issue in this case.

The Order itself is evidence enough that there are no findings to support any form of malice,
oppression or fraud. There is not a single finding in this regard.

1
1
1
i
H
i
i
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III. CONCLUSION
For the foregoing reasons, the Lytle Trust respectfully requests that the Court grant the
Motion and amend the Order to deny Plaintiffs’ Motion for Partial Summary Judgment as to

Plaintiffs claim for slander of title.

DATED: June 23, 2017 Respectfully Submitted,

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODTLLP 7
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By

Richard E. HasKin, Esq.
Nevada State Bar # 11592
- Timothy Elson, Esq.
.. Nevada State Bar # 11559
1140 N. Town Center Drive, Suite 360
Las Vepgag, Nevada 89144-0596
Attorneys for Defendants
TRUDI LEE LYTLE, JOHN ALLEN LYTLE, & THE
LYTLE TRUST
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CERTIFICATE OF MAILING
The undersigned, an employee of the law firm of GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP, hereby certifies that on June 23, 2017, she served a copy of the
foregoing DEFENDANTS TRUDI LEE LYTLE, JOHN ALLEN LYTLE, AND THE LYTLE
TRUST’S REPLY TO OPPOSITION TO MOTION FOR RECONSIDERATION OR, IN
THE ALTERNATIVE, MOTION TO ALTER OR AMEND JUDGMENT by electronic service

through the Regional Justice Center for Clark County, Nevada’s ECF System.:
DANIEL T. FOLEY, ESQ,

FOLEY rﬁ‘ QOAKS
626 8. B Street
Las Vegas, Nevada 89101
“Chasin %\.’J’W
An employee of v
Gibbs Giden Locher Turner
Senet & Wittbrodt LLP
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Electronically Filed
06/03/2018 11:03:33 AM

'Y
Sichard €. Haskin, E W"'— b
ic . Haskin, Esq.
Nevada Stale Bar # 11392 CLERK OF THE COURT
Bryan M. Gragg, Esq.
Nevada State Bar # 13134

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP
7450 Arroyo Crossing Parkway, Suite 270 /
Las Vegas, Nevada 89113-4059
(702) 836-5800
Attorneys for Plaintiff
JOHN ALLEN LYTLE and
TRUDILEELYTLE
DISTRICT COURT
CLARK COUNTY, NEVADA
JOHN ALLEN LYTLE and TRUDI LEE LYTLE, | CASE NO. A-09-593497-C
as Trustees of the Lyile Trust, Dept.; XII
Plaintiffs, ORDER ON PLAINTIFFS JOHN ALLEN
v, LYTLE AND TRUDI LEE LYTLE'’S

MOTION FOR ATTORNEYS’ FEES

ROSEMERE ESTATES PROPERTY OWNERS®
ASSOCIATION; and DOES 1 through 10,
inclusive,

Defendants.

On May 2, 2016, Plaintiffs John Allen Lytle and Trudi Lee Lytle (“Plaintiffs”) Motion for
Attorneys’ [Fees came on regularly for bearing, the Honorable Michelle Leavitt presiding. Plaintiffs
appeared through counsel, Richard 1. Faskin of Gibbs, Giden, Locher, Turner, Senct & Wittbrodt,
LLP. There was no appearance for Defendant Rosemere Estates Property Orwners' Association
(“Defendant”). Defendant did not file an opposition tw the Motion and did not make an appearance
at the hearing,.

Maving considered the moving papers, the affidavits and declarations filed concuorrently
therewith, and the exhibits attached thereto, the Court finds that as the prevailing party, Plalntiffs are
entitled 1o an award of attorney fees under the Original CC&Rs, the Amended CC&Rs and NRS

§116.4117, RRECRVED
S Y I 1
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The plain terms of the Original CC&Rs authorize an award of fegs in favor of Plaintiffs, As

the Original CC&Rs provide, in pertinent part.
24,  Except as otherwise provided herein, Subdivider or any owner or
owners of any of the lots shall bave the right to enforce any or all of the
provisions of the covenants, conditions, and restrictions upon any other
owner or owners. [n order to enforce said provision or provisions, any
appropriate judicial proceeding in law or in equity may be initiated and
prosecuted by any lot owners or OwWners against any other owner or
OWNeLs,
25.  AUorney's Fees: In any legal or equitable lgr-uceeding for the
enforcement of or to restrain the violation of the Declaration of Covenants,
Conditions and Restrictions or any provision thergof, the losing party or
purtics shall pay in such amount as may be fixed by the conrt in such
proceeding,

See Original CC&Rs, T4 24, 25. Plaintiffs prevailed in enforeing the Orginal CC&Rs (by
obtaining a declaration from this Court that that the Amended CC&Rs are invalid and that Defendant
did not have the powers it claimed to have) and prevailed in restraining the violation of the Original
CC&Rs (by obtaining injunctive relief prohibiting Defendant from enforeing the Amended CC&Rs
and requiring public notice of their revocation). According, Plaintiffs are entitled to an award of

attorney fees, pursuant to the terms of the Original CC&Rs.
Further, the Amended CC&Rs also contain & mandatory fee shifting provision entitling
Plaintiifs to an award of attorney fees. As provided in the Amended CC&Rs, Section 16.1(a):

16.1(e) In the event the Association, or any Owner shall ¢commence
litigation or arbitration to enforce any of the covenants, conditions,
restrictions or reservations contained in the Goveming Documents, the
prevailing party in such litigation or arbitration shall be entitled to
costs of suit and such attorney’s fees as the Court or arbitrator may
adjudge reasonable and proper,

See Amended CC&Rs, § 16.1(a).

A litigant can recover attomeys® fees when a contract, such ns the Amended CC&Rs, is held
unenforceable. Mackintosh v. California Federal Sav. & Loan Ass'n {1997) 113 Nev. 393, 405-406,
935 P.2d 1154, 1162.
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Finally, Plaintiff are also entitled to an award of attorney fees pursuant to NRS 116.4117.

NRS 116.4117 provides as fellows:

1. Subject to the requirements set forth in subsection 2, if a declarant,
community manager or any other person subject to this chapter fails to
comply with any of its provisions or any provision of the declaration
or bylaws, any person or class of persons suffering actual damages
from the failure to comply may bring a civil action for damages or
other appropriate relief. , .

4. The court may award reasongble attorney's fees to the prevailing
party.

The term “damages” in the phrase “suffering actual damages™ refers to damages in the
general sense of specifically provable injury, loss, or harm rather than the specific sense of economic
damages. Whether quantifiable as a monetary loss or not, Plaintiffs suffered an injury, loss of barm
as 5 result of the Association’s actions. Accordingly, under the statute they had the right tc bring a
civil action for damages or other appropriate relief and, having, prevailed thereon may be awarded
their reasonable attorney fees as the prevailing party.

Plaintiffs’ attorneys’ fees, as set forth in the Motion, satisfy the factors set forth in Brunzell v.
Golden gate Nar'l Bank (1969) 85 Nev, 345, 349, 455 P.2d 31,33, The Court considered all of the
factors and applied them to Plaintiffs’ request for attorneys” fees. Specifically, the Court considered

and applied:

1 The qualities of the advocate, i.¢. his ability, training and experience;

2 The character of the work done, it's difficulty, intricacy, imporance, time and
skill required,;

3. The work actua]lﬁcperformed by the attomeys;

4., 'Iihe result, i.e. whether the attorney was successful in achieving a result of the
client,

The Court applied cach of the foregoing Brunzell factors to the work performed by Flaintiffs’
attomieys, as st forth in the various affidavits and declarations presented to this Court with the
moving papers. The Court finds that Plaintiffs are entitled to an award of $297,072.66 in attorneys’
fees as the prevailing party in this action, having achieved the revocation of the Amended CC&Rs
and removing the cloud an title to their property.
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DATED: May 19, 2016

.1

‘Therefore, the Court orders as follows:
1T 18 ORDERED that Plaintiffs’ Motion for Attorneys® Fees ig graited, and Plaintiffs are
awarded $297,072.66 in attorneys’ fees.

£r1S SO ORDERED this gﬁw of May, 2016,

HONORABLE MICHELLE LEAVITT
District Court Judge, Dept. XIt
L

GIBBS GIDEN LOCHER TURNER .~
SENET & WITTBRODT LLP .~
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ijlim'd fz, Haskin, Bsq,
Nevada State Bar # 11592
/7450 Artoyo Crossing Parkway, Suite 270
/ Las Vegas, Nevada §9113-4059
{ Attorneys for Plaintiff
JOHN ALLEN LYTLE and TRUIA LEELYTLE
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Richard E. Haskin, Esq.

Nevada State Bar # 11592

Timothy P. Elson, Esq.

Nevada State Bar # 11559

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

1140 N. Town Center Drive, Suite 300
Las Vegas, Nevada 89144-0596

(702) 836-9800
Attorneys for Defendants
TRUDI LEE LYTLE, JOHN ALLEN LYTLE,
& THE LYTLE TRUST
DISTRICT COURT
CLARK COUNTY, NEVADA

MARJORIE B. BOULDEN, TRUSTEE OF THE | CaseNo.: A-16-747800-C

MARJORIE B, BOULDEN TRUST, LINDA Dept.: XVI
LAMOTHE AND JACQUES LAMOTHE,
TRUSTEES OF THE JACQUES & LINDA ORDER GRANTING MOTION TO
LAMOTHE LIVING TRUST ALTER OR AMEND FINDINGS OF FACT
— AND CONCLUSIONS OF LAW
aintatl,

Y.

TRUDI LEE LYTLE, JOHN ALLEN LYTLE,
THE LYTLE TRUST, DOES I through X,
inclusive, and ROE CORPORATIONS I through
X,

mmj: June T4 207

Defendants.

Plaintiffs” Motion for Partial Summary Judgment and Defendants” Counter Motion for
Summary Judgment having come on for hearing before this Court on of April 13, 2017, Plaintiffs
Marjorie Boulden and Linda Lamothe appeared with their counsel, Daniel T. Foley, Esq. and
Defendants John Allen Lytle and Trudi Lee Lytle, as Trustees of the Lytle Trust, appeared with their
counsel, Richard Haskin, Esq. After hearing, the Court entered Findings of Fact, Conclusions of
Law and entered an Order Granting Plaintiffs’ Motion for Partial Summary Judgment on April 25,
2017,

i
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On June 29, 2017, Defendants’ Motion for Reconsideration or, in the Alternative, Motion 10
Alter or Amend Judgment, came on for hearing, Plaintiffs Marjorie Boulden and Linda Lamothe
appeared with their counsel, Daniel T. Foley, Esq. and Defendants John Allen Lytle and Trudi Lee
Lytle, as Trustees of the Lytle Trust, appeared with their counsel, Richard Haskin, Esq.

The Court having reviewed the Defendants’ Motion, Plaintiff’s Opposition and the
Defendants’ Reply, all documents attached thereto or otherwise filed in this case, and good cause
appearing therefore, grants Defendants’ Motion to Alter and Amend Judgment pursuant to EDCR
2.24(b), and thcl Court makes the following Amendment Findings of Fact and Conclusions of Law,
granting Plaintiffs” Motion for Partial Summary Judgment.

FINDINGS OF FACT

1. Mrs. Boulden is trustee of the Marjoric B. Boulden Trust (hereinafter “Mrs.
Boulden”) which owns that residential property known as parcel number 163-03-313-008 also
known as 1960 Rosemere Ct., Las Vegas, NV 89117 (“the Boulden Property™).

2. M. and Mrs. Lamothe are the trustecs of the Linda Lamothe and Jacques Lamothe
Living Trust (hereinafter “Mr. and Mrs. Lamothe”) which owns that certain residential property
known as parcel number 163-03-313-002 also known as 1830 Rosemere Ct., Las Vegas, NV 89117
(the “Lamothe Property™).

3, The Boulden Property and the Lamothe Property are located in the Rosemere Court
subdivision and are subject to the CC&Rs recorded January 4, 1994 (the “Original CC&Rs™).

4, John Allen Lytle and Trudi Lee Lytle are the Trustees of the Lytle Trust (collectively
the “Defendants”) which owns that certain residential property known as parcel number 163-03-313-
009 (the “Lytle Property”).

5. In 2009, the Defendants sued the Rosemere Estates Property Owners Association (the
Association”) in the Bighth Judicial District Court, case # A-09-593497-C (the “Rosemere LPA
Litigation™).

8. None of the Plaintiffs were ever parties in the Rosemere LPA Litigation.

7. None of the Plaintiffs were a “losing party” in the Rosemere LPA Litigation as that
term is found in Section 25 of the Original CC&Rs.

2
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8. The Defendants obtained a Summary Judgment for Declaratory Relief from the

District Court in the Rosemere LPA Litigation, which found and ruled as follows:

a. The Association is a limited purpose association under NRS 116.1201, is not
a Chapter 116 “unit-owners’ association,” and is relegated to only those
specific duties and powers set forth in Paragraph 21 of the Original CC&Rs
and NRS 116.1201.

b. The Association did not have any powers beyond those of the “property
owners committee” designation in the Original CC&Rs — simply to care for
the landscaping and othet common elements of Rosemere Estates as set forth
in Paragraph 21 of the Original CC&Rs.

¢, Consistent with the absence of a governing body, the Developer provided
each homeowner the right to independently enforce the Original CC&Rs

against one another.

d. The Amended and Restated CC&Rs recorded with the Clark County
Recorder’s Office as Instrument #20070703-0001934 (the “Amended
CC&Rs”) are invalid, and the Amended CC&Rs have no force and effect.

9. Pursuant to NRS 116,1201(2) much of NRS Chapter 116 does not apply to the
Association because it is a limited purpose association that is not a rural agricultural residential
community,

10.  After obtaining Summary Judgment in the Rosemere LPA Litigation, the Defendants
filed a Motion for Attorneys’ Fees and Costs against the Association, and conducted a prove-up
hearing on damages. After hearing all matters, a Final Judgment was entered in the Defendants’
favor against the Association for $361,238.59, which includes damages, attorneys’ fees and costs
(the “Final Judgment”).

11,  After obtaining the Attorneys’ Fees Judgment, the Defendants, on August 16, 2016,
recorded with the Clark County Recorder’s office an Abstract of Judgement referencing the Final
Judgment against the Association, recorded as Instrument #20160818-0001198 (the “First Abstract
of Judgment”).

12.  1In the First Abstract of Judgment, the Defendants listed the parcel numbers of the
Boulden Property and the Lamothe Property as properties to which the First Abstract of Judgment
and Final Judgment was to attach.

i
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13.  On September 2, 2016, the Defendants recorded with the Clack County Recorder’s
office an Abstract of Judgement referencing the Final Judgment against the Association, recorded as
Instrument #20160902-0002684 (the “Second Abstract of Judgment”). The Second Abstract of
Judgment listed the parcel number of the Lamothe Property only as the property to which the

Judgment was to attach.
14.  On September 2, 2016, the Defendants recorded with the Clark County Recorder’s

office an Abstract of Judgement referencing the Final Judgment against the Association, recorded as
Instrument #20160902-0002690 (the “Third Abstract of Judgment”). The Third Abstract of
Judgment listed the parcel number of the Boulden Property only as the property to which the
Judgment was to attach.
CONCLUSIONS OF LAW

1. The Association is a “limited purpose association” as referenced in NRS 116.1201(2).

2. As a limited purpose association, NRS 116.3117 is not applicable to the Association.

3. As a result of the Rosemere LPA Litigation, the Amended CC&Rs were judicially
declared to have been improperly adopted and recorded, the Amended CC&Rs are invalid and have
no force and effect and were declared void ab initio.

4, The Plaintiffs were not parties to the Rosemere LPA Litigation.

5. The Plaintiffs were not “losing parties” in the Rosemere LPA Litigation as per
Section 25 of the Original CC&Rs.

6. The Final Judgment in favor of the Defendants is not against, and is not an obligation

of, the Plaintiffs,
7. The Final Judgment against the Association is not an obligation or debt owed by the

PlaintifTs,
8, The First Abstract of Judgment recorded as Instrument #20160818-0001198 was

improperty recorded against the Lamothe Property and constitutes a ¢loud against the Lamothe
Property.

i
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9. The First Abstract of Judgment recorded as Instrument #20160818-0001198 was
improperly recorded against the Boulden Property and constitutes a cloud against the Boulden
Property.

10.  The Second Abstract of Judgment recorded as Instrument #20160902-0002684
improperly recorded against the Lamothe Property and constitutes a cloud against the Lamothe
Propetty.

11.  The Third Abstract of Judgment recorded as Instrument #20160902-0002690 was
improperly recorded against the Boulden Property and constitutes a cloud against the Boulden
Property.

12.  The Court does not make any findings that the Defendanis slandered title (o
Plaintiffs’ properties, and this issue is left to trier of fact.

ORDE

Based upon the Findings of Fact and Conclusions of Law above, and good cause appearing
therefore,

IT IS HEREBY ORDERED ADJUDGED AND DECREED that Plaintiffs” Motion for
Partial Summary Judgment is GRANTED as to Plaintiffs’ claims and causes of action for quiet title
and declaratory relief, the Second and Third Causes of Action in Plaintiffs’ First Amended
Complaint.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that Defendants’
Motion for Summary Judgment is DENIED.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants impropetly clouded the title to the Boulden Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants improperly clouded the title to the Lamothe Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED thai the First
Abstract of Judgment recorded as Instrument #20160818-0001198 in the Clark County Recorder’s
Office is hereby expunged and stricken from the records of the Clark County Recorder’s Office.
it
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IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the Second
Abstract of Judgment recorded as Instrument #20160902-0002684 in the Clark County Recorder’s
Office is hereby expunged and stricken from the records of the Clark County Recorder’s Office.

IT IS HERERY FURTHER ORDERED ADJUDGED AND DECREED that the Third
Abstract of Judgment recorded as [nstrument #20160902-0002690 in the Clark County Recorder’s
Office is hereby expunged and stricken from the records of the Clark County Recorder’s Office.
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IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants are permanently enjoined (rom recording and snforcing the Final Judgment from the
Rosemere LPA Litigation or any abstracts related thereto against the Boulden Property or the
Lamothe Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants are permanently enjoined from taking any action in the future against the Plaintiffs or
their praperties based upon the Rossmere LPA Litigation.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants are hereby ordered Lo release the First Abstract of Judgment, the Second Abstract of

Judgment, and the Third Abstract of Judgment recorded with the Clark County Recorder within

ten (10) days after the date of Notice of Entry of this Order.
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Sublnlltul by

FOLEY & OAKE S) )
DR m:dl I' F«K,

626 S. 8% st.

Las Vegas, Nevada 891(_)_!_ g
Attorney for Plaintiffs™

W" tg form._—

‘L

Ri¢hard k& ]
/gibbs flen Locker Turner Senet & Wittbrodt LLP
1}4 , Town Center Dr., Ste. 300

A7s Vegas, Nevada 89144

Attomey for Defendants

DATED thist’_Aduyof W _ 2017
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Richard E. Haskin, Esq.

Nevada State Bar # 11592

Timothy P. Elson, Bsq.

Nevada State Bar # 11559

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

1140 N. Town Center Drive, Suite 300
Las Vegas, Nevada 89144-0596

(702) 836-9800

Electronicaily Flled
7/25/2017 3:27 PM
Steven D. Grierson

CLERE OF THE COUE I

Attorneys for Defendants
TRUDI LEE LYTLE, JOHN ALLEN LYTLE,
& THE LYTLE TRUST
DISTRICT COURT

CLARK COUNTY,NEVADA
MARJORIE B. BOULDEN, TRUSTEE OF THE | Case No.: A-16-747800-C
MARJORIE B. BOULDEN TRUST, LINDA Dept.: XVI
LAMOTHE AND JACQUES LAMOTHE,
TRUSTEES OF THE JACQUES & LINDA NOTICE OF ENTRY OF ORDER

LAMOTHE LIVING TRUST

Plaintiff,
V.

TRUDI LEE LYTLE, JOHN ALLEN LYTLE,
THE LYTLE TRUST, DOES I through X,
inclugive, and ROE CORPORATIONS 1 through
X,

Defendants. o

GRANTING MOTION TO ALTER OR
AMEND FINDINGS OF FACT AND
CONCLUSIONS OF LAW

NOTICE IS HEREBY GIVEN that on the 25th day of July, 2017, an ORDER GRANTING
MOTION TO ALTER OR AMEND FINDINGS OF FACT AND CONCLUSIONS OF LAW was

entered in the above-entitled matter, a copy of which is attached hereto.

DATED: July 25, 2017

GIBBS GIDEN LOCHER TURNER

SENET & WITTBRODT LLP

By:__/s/ Richard E. Haskin
Richard E. Haskin, Esq.
Nevada Stale Bar # 11592
1140 N, Town Center Drive, Suite 300
Las Vegas, Nevada 89144
Attorneys for Defendants
TRUDI'LEE LYTLE, JOHN ALLEN LYTLE, & THE
LYTLE TRUST

1923790.1
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CERTIFICATE OF MAILING
The undersigned, an employee of the law firm of GIBBS GIDEN LOCHER TURNER

SENET & WITTBRODT LLP, hereby certifies that on July 25, 2017, she served a copy of the
foregoing NOTICE OF ENTRY OF ORDER GRANTING MOTION TO ALTER OR AMEND
FINDINGS OF FACT AND CONCLUSIONS OF LAW by electronic service through the
Regional Justice Center for Clark County, Nevada’s ECF System:

DANIEL T. FOLEY, ESQ. Attorneys for Plaintiffs MARJORIE
FOLEY & OAKS BOULDEN, TRUSTEE OF THE MARJORIE
626 8. 8 Sireet B. BOULDEN TRUST, ETAL.

Lag Vegas, Nevada 83101
Tel: (702) 384-2070

Fax: (702) 384-2128
Email: dan@folevoakes.com

Ghasn Prce; 5

An employee of
Gibbs Giden Locher Turner
Senet & Wittbrodt LLP

1923790.1
AAL00549
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Richard E. Haskin, Esq.

Nevada State Bar# 11592

Timothy P. Elson, Esq.

Nevada State Bar # 11559

GIBBS GIDEN LOCHER TURNER
SENET & WITTBRODT LLP

1140 N. Town Center Drive, Suite 300
Las Vegas, Nevada 89144-0596

(702) £36-9800

Attomeys for Defendants
TRUDI LEE LYTLE, JOHN ALLEN LYTLE,
& THE LYTLE TRUST
DISTRICT COURT
CLARK COUNTY, NEVADA

MARJORIE B, BOULDEN, TRUSTEE OF THE Case No.: %-‘};5-747800-0

MARJORIE B, BOULDEN TRUST, LINDA Dept.:
LAMOTHE AND JACQUES LAMOTHE,
TRUSTEES OF THE JACQUES & LINDA ORDER GRANTING MOTION TO
LAMOTHE LIVING TRUST ALTER OR AMEND FINDINGS OF FACT
Plaictitt AND CONCLUSIONS OF LAW
aintiff,

V.

TRUDI LEE LYTLE, JOHN ALLEN LYTLE,
THE LYTLE TRUST, DOES I through X,
i;{iclusive, and ROE CORPORATIONS I through

m“rﬁ: June e, 20lF

Defendants.

Plaintiffs® Motion fot Partial Summary Judgment and Defendants” Counter Motion for
Summary Judgment having come on for hearing before this Court on of April 13,2017, Plaintiffs
Marjotie Boulden and Linda Lamothe appeared with their counsel, Daniel T. Foley, Esq. and
Defendants John Allen Lytle and Trudi Lee Lytle, as Trustees of the Lytle Trust, appeared with their
counsel, Richard Haskin, Esq. After hearing, the Court entered Findings of Fact, Conclusions of
Law and entered an Order Granting Plaimtiffs’ Motion for Partial Summaty Judgment on April 25,
2017.
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On June 29, 2017, Defendants® Motion for Reconsideration or, in the Alternative, Motion to
Alter or Amend Judgment, came on for hearing. Plaintiffs Marjorie Boulden and Linda Lamothe
appeared with their counsel, Deniel T. Foley, Esq. and Defendants John Allen Lytle and Trudi Lee
Lytle, as Trustees of the Lytle Trust, appeared with their counsel, Richard Haskin, Esq.

The Court having reviewed the Defendants® Motion, Plaintif’s Opposition and the
Defendants’ Reply, all documents attached thereto or otherwise filed in this case, and good cause
appearing therefore, grants Defendants’ Motion to Alter and Amend Judgment pursuant (o EDCR
2.24(b), and the Court makes the following Amendment Findings of Fact and Conclusiona of Law,
granting Plaintiffs’ Motion for Partial Summary Judgment.

FINDINGS OF FACT

L. Mrs. Boulden is trustee of the Marjoric B. Boulden Trust (hereinafter “Mrs.
Boulden”) which owns that residential property known as parcel number 163-03-31 3.008 also
known as 1960 Rosemere Ct., Las Vegas, NV 89117 (“the Boulden Property™).

2. Mr. and Mrs. Lamothe are the trustees of the Linda Lamothe and Jacques Lamothe
Living Trust (hereinafter “Mr. and Mrs, Lamothe™) which owns that certain residential property
known as parcel number 163-03-313-002 also known as 1830 Rosemere Ct., Las Vegas, NV 89117
(the “Lamothe Property™).

3. The Boulden Property and the Lamothe Property are located in the Rosemere Court
subdivision and are subject to the CC&Rs recorded January 4, 1994 (the “Original CC&Rs”).

4, John Allen Lytle and Trudi Lee Lytle arc the Trustess of the Lytle Trust (collectively
the “Defendants”) which owns that certain residential property known as parcel number 163-03-313-
009 (the “Lytle Property®).

8, 1n 2009, the Defendants sued the Rosemore Estatss Property Owners Assoclation (the
Association™ in the Eighth Judicial District Court, case # A-09-593497-C (the “Rosemere LPA
Litigation™).

6. None of the Plaintiffs were ever parties in the Rosemere LPA Litigation,

7. None of the Plaintiffs were a “losing party” in the Rosemere LPA Litigation as that
term is found in Section 25 of the Original CC&Rs.

2
1618793.1

AA000551




GBBs GIDEN LOCHER TURNER SENET & WITTBRODTLLP

N~k Y W e W N e

MO M RN NN N R e e e
P LR ENEREEBEBS®R T FEFE R E=S

8. Yhe Defendants obtained a Summary Judgment for Declaratory Relief from the
District Court in the Rosemere LPA Litigation, which found and ruled as follows:

a. The Association is a limited purpose association under NRS 116.1201, is not
a Chapter 116 “unit-owners’ association,” and is relegated to only those
specific duties and powers set forth in Paragraph 21 of the Original CC&Rs
and NRS 116.1201.

b. The Association did not have any powers beyond thase of the “property
owners committee” designation in the Original CC&Rs - simply to care for
the landscaping and other common clements of Rosemere Estales as set forth
in Paragraph 21 of the Original CC&Rs.

¢. Consistent with the absence of a governing body, the Developer provided
each homeowner the right to independently enforce the Original CC&Rs

against one another,

d. The Amended and Restated CC&Rs recorded with the Clark County
Recorder's Office as Instrument #20070703-0001934 (the “Amended
CC&Rs™) are invalid, and the Amended CC&Rs have no foroe and effect.

9, Pursuant to NRS 116.1201(2) much of NRS Chapter 116 does not apply to the
Association because it is a limited purpose association that is not a rural agricultural residential
community,

10,  After obtaining Summary Judgment in the Rosemere LPA Litigation, the Defendants
filed a Motion for Attorneys' Fees and Costs against the Association, and conducted a prove-up
hearing on damages. After hearing all matters, a Final Judgment was entered in the Defendants’
favor against the Asscciation for $361,238.59, which includes damages, attomeys’ fees and costs
(the “Final Judgment”™).

11.  After obtaining the Attorneys® Fees Judgment, the Defendants, on August 16, 2016,
tecorded with the Clark County Recorder’s office an Abstract of Judgement referencing the Final
Judgment against the Association, recorded as Instrurnent #20160818-0001198 (the “First Abstract
of Judgment”).

12.  In the First Abstract of Judgment, the Defendants listed the parcel numbers of the
Boulden Propetty and the Lamothe Property as properties to which the First Abstract of Judgment
and Final Judgment was to attach,

il
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13.  On September 2, 2016, the Defendants recorded with the Clatk County Recorder’s
office an Abstract of Judgement referencing the Final Judgment against the Association, recorded a3
Instrument #20160902-0002684 (the “Secand Abstract of Judgment"), The Second Abstract of
Tudgment listed the parcel number of the Lamothe Property only as the property f0 which the

Judgment was to attach.

14,  On September 2, 2016, the Defendants recorded with the Clark County Recorder's
office an Abstract of Judgement referencing the Final Judgment against the Association, recorded as
Instrument #20160902-0002690 (the “Third Abstract of Judgment”), The Third Abstract of
Tudgment listed the parcel number of the Boulden Property only as the property 10 which the

Tudgment was to attach.
CONCLUSIONS OF LAW
1. The Association is 4 “limited purpose association” as referenced in NRS 116.1201(2).

2, As a limited purpose association, NRS 116,3117 is not applicable to the Association.
3. As a result of the Rosemere LPA Litigation, the Amended CC&Rs were judicially
declared to have been improperly adopted and recorded, the Amended CC&Rs are jnvalid and have

no force and effect and were declared void ab initio.

4, The Plaintiffs were not parties to the Rosemere LPA Litigation.
5. The Plaintiffs were not “losing parties” in the Rosemere LPA Litigation as per
Section 25 of the Original CC&Rs,

6. The Final Judgment in favor of the Defendants is not against, and is not an abligation

of, the Plaintiffs.
7. The Final Judgment against the Association is not an obligation or debt owed by the

Plaintiffs.
8. The First Abstract of Judgment recorded as Instrument #20160818-0001198 was

improperly recorded against the Lamothe Property and constitutes a cloud against the Lamothe

Property.
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9. The First Abstract of Judgment recorded as Instrument #20160818-0001198 was
improperly recorded against the Boulden Property and constitutes a cloud against the Boulden
Property.

10, The Second Abstract of Judgment recorded as Instrument #20160902-0002684
iraproperly recorded against the Lamothe Property and constitutes a cloud agsinst the Lamothe
Property.

11.  The Thitd Abstract of Judgment recorded as Instrument #20160902-00026%0 was
improperly recorded against the Boulden Property and constitutes a cloud against the Boulden

Property.
12 The Court does not make sny findings that the Defendants slandered titie to

Plaintiffs’ properties, and this issue is lefl 1o trier of fact.
ORDER
Based upon the Findings of Fact and Conclusions of Law above, and good cause appearing

therefore,

IT IS HEREBY ORDERED ADJUDGED AND DECREED that Plaintiffs” Motion for
Partiel Symmary Judgment is GRANTED as to Plaintiffs’ claims and causes of action for quict title
and declaratory relief, the Second and Third Causes of Action in Plaintiffs’ First Amended
Complaint.

IT IS HEREBY FURTHER ORDERED ADJUPGED AND PECREED that Defendants’

Motion for Summary Judgment is DENIED.
1T IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the

Defendants improperly clouded the title to the Boulden Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants improperly elouded the title to the Lamothe Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the First
Abstract of Judgment recorded as Instrument #20160818-0001198 in the Clark County Recorder's
Office is hereby expunged end stricken from the records of the Clark County Recorder’s Qffice.
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IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the Second
Abstract of Judgment recorded as Instrument #20160902-0002684 in the Clark County Recorder’s
Office i3 hereby expunged and stricken from the records of the Clark County Recorder’s Office.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the Third
Abstract of Judgment recorded as Instrument #20160902-0002690 in the Clark County Recorder’s
Office is hereby expunged and stricken from the records of the Clark County Recorder*s Office,
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IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants are permanently enjoined from recording and enforcing the Final Judgment from the
Rosemsre LPA Litigation or any sbstracts telated thercto against the Boulden Property ot the
Lamothe Property.

IT IS HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendants are peymanently enjoined from taking any action in the future against the Plaintifis or
their properties based upon the Rosemere LPA Litigation.

IT 1S HEREBY FURTHER ORDERED ADJUDGED AND DECREED that the
Defendanis are hereby ordered 1o release the First Abstract of Judgment, the Second Abstract of
Judgruent, and the Thivd Abstract of Judgment recorded with the Clark County Recorder within

ten (10) days after ihe date of Notice of Batry of this Qrder.

DATED this L‘i‘d&y of T%%q' 2017

Submitted-by:

FOLL )’&OAKI S

(. //? > )
D: ml\.\t I !olcy Esq 7
6265.8% st D
Las Vegas, Novada 89101
Attorney for Plaintilfs™

form;
/ /
RyChard L2 'F-kll] Esq
/iihhs iden Locker Turner Senst & Wittbrodt LLP
1130°'N. Town Centsr Dr., Ste. 300
s Vegas, Nevada 89144
Attorney for Defendants
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