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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAY RAMAN

Chief Deputy District Attorney
Nevada Bar #10193

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
ILA. 3/31/2016 DISTRICT COURT
10:00 AM CLARK COUNTY, NEVADA
Daniel Foley, Esq.
THE STATE OF NEVADA,
CASE NO: C-16-313574-1
Plaintiff,
VS~ DEPT NO: XIX
HELEN NATKO,
#1186757
Defendant. INFORMATION

STATE OF NEVADA g
SS.
COUNTY OF CLARK )

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That HELEN NATKO, the Defendant(s) above named, having committed the crime of
EXPLOITATION OF A VULNERABLE PERSON (Category B Felony - NRS 200.5092,
200.5099 - NOC 50304) and THEFT (Category B Felony - NRS 205.0832, 205.0835.4 - NOC
55991), on or between August 1, 2011 and August 31, 2013, within the County of Clark, State
of Nevada, contrary to the form, force and effect of statutes in such cases made and provided,

and against the peace and dignity of the State of Nevada,
COUNT 1 - EXPLOITATION OF A VULNERABLE PERSON

did on or about July 5, 2013 willfully, unlawfully and feloniously exploit an vulnerable
person, to-wit; DELFORD MENCARELLI, by defendant, having the trust or confidence of
DELFORD MENCARELLI or by use of a power of attorney or guardianship, obtain control,

W:A20142014R14N065\14F14465-INFM-001.DOCX
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through deception, intimidation or undue influence, over DELFORD MENCARELLI's
money, assets or property and/or by converting DELFORD MENCARELLI's money, assets
or property, defendant intending to permanently deprive DELFORD MENCARELLLI, of the
ownership, use, benefit or possession of his money, assets or property having an value of more
than $5000.00, by withdrawing and/or converting $195,000.00 which belonged to DELFORD
MENCARELLLI a person having been diagnosed with significant mental impairment due to
Alzheimer’s Dementia, money from a joint bank account, and depositing the $195,000.00 in
Detfendant’s personal bank account in which DELFORD MENCARELLI had no possessory
or ownership rights.

COUNT 2 - THEFT

did on or about July 5, 2013 willfully, knowingly, feloniously, and without lawful
authority, convert, make an unauthorized transfer of an interest in, or without authorization
control property, having a value of $3,500.00, or more, belonging to DELFORD
MENCARELLI in the following manner, to-wit: by withdrawing and/or converting
$195,000.00 which belonged to DELFORD MENCARELLI, a person having been diagnosed
with significant mental impairment due to Alzheimer’s Dementia, money from a joint bank
account, and depositing the $195,000.00 in Defendant’s personal bank account in which

DELFORD MENCARELLI had no possessory or ownership rights.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/JAY RAMAN

JAY RAMAN
Chief Deputy District Attorney
Nevada Bar #10193

W:A20142014R14N065\14F14465-INFM-001.DOCX
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Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME

ARMENI, PAOLA
BLACK, RICK

BLACK, TERRI
BROWN, GREGORY

CUSTODIAN OF RECORDS
EHRENFELD, HOWARD
EMERY, FRANCES
MENCARELLI, DELFORD
POWELL, DONEISHA
THISTLE, SHAUNA
TYLER, KRISTIN
WINTERS, DOUGLAS
WOOLEN, LARRY

14F11465X/dd-Fraud Unit/EAU

LVMPD EV#140417-1239
(TK3)

ADDRESS

3960 HOWARD HUGHES PKWY., LVN
c/o CCDA/VWAC, 200 LEWIS AVE., LVN
c/o CCDA/VWAC, 200 LEWIS AVE., LVN
UNLV/SCHOOL OF MEDICINE, 3663 E.
SUNSET RD., LVN

PLUS CREDIT UNION

4475 S. EASTERN AVE., LVN

LVMPD P#2782

c/o CCDA/VWAC, 200 LEWIS AVE., LVN
1860 E. SAHARA AVE., LVN

625 CANTON GREENS DR., LVN

3960 HOWARD HUGHES PKWY., LVN
5851 W. CHARLESTON BLVD., LVN
1860 E. SAHARA AVE., LVN

W:A20142014R14N065\14F14465-INFM-001.DOCX
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ORDR )
DANIEL T. FOLEY, ESQ. % 4 B
Nevada Bar No. 1078
FOLEY & OAKES, PC

626 So. 8™ Street

Las Vegas, Nevada 89101
Telephone: (702) 384-2070
Facsimile: (702) 384-2128
Email: dan@foleyoakes.com
Attorneys for Helen Natko

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, Case No. C-16-313574-1
Dept. No. XIX
Plaintiff,
VS.
HELEN NATKO #1186757,
Defendant.

ORDER DENYING THE STATE OF NEVADA’S MOTION TO REMOVE DANIEL T.
FOLEY, ESQ. FOR CONFLICT

1. The State of Nevada’s Motion to Remove Daniel T. Foley, Esq. For Conflict
having come on for hearing on May 2, 2016 at 8:30 am and having been continued until June
22,2016 at 8:30 a.m., the Defendant’s counsel Daniel T. Foley, Esq. having appeared at both
hearings, the State of Nevada being represented by Jay P. Raman, Esq. from the Clark County
District Attorney’s office having appeared at both hearings, the Court having having read the
State’s Motion, the Defendants’ Opposition, and the State’s Reply, the Court appointed Abel M,
Yanez, Esq. on May 2, 2016 as special counsel to review the file and interview the Defendant
for purposes of having a neutral evaluation of the Defendant in order to determine if the
Defendant had received the State’s offers of settlement made during the preliminary hearing and

if the Defendant had voluntarily rejected the State’s offers without undue influence from Mr.

1of2
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1 { Foley, the Court, having heard oral arguments from counsel, and good cause appearing
2 i} therefore,
7 The Court Finds and follows:
2. My, Yaner attended the hearing on June 22, 2016 and reported to the Court that
3
he had reviewed the relevant portions of the file, spoken with counsel for the State and counsel
6
. || for the Defendant, and interviewed the Defendant in person on June 17, 2016,
q 3. Mr. Yanez reported that he went over wtih the Defendant, outside the presence
9 _'o-f Mr. Foley, the 3 offers made to the Defendant by the State, and that the Defendant
10 1 funderstood those offers when they were made and she rejected the offers without improper
I infuence from Mr. Foley.
12 4, Mr. Yanzez reported that on the afternoon of June 17, 2016, the State relayed a
i3 . | g o
| 4th offer of settlement to the Defendant through Mr, Yanez without communicating the offer to
141
Mr. Foley. The settlement was to plead guilty to a gross misdemeanor on the two remaining
15
6 counts with 6 months probation, Mr. Yanez relayed the offer to the Defendant that same day
7 via telephone and without the knowledge or input of Mr. Foley. The Defendant rejected the
18 |i State’s 4th offer.
19 Based on the above findings and good cause appearing therefor,
20 IT IS HEREBY ORDERED ADJUDGED AND DECREED that the State’s Motion
7 | | |
21 {1 to Remove Mr. Foley for Conflict is DENIED. / }
2 &x s
23 {1 DATED: July _ 2016, | L
DISTRICT COURT JUDRGE o
24 | Submitted by: | A
POLEY & QXFES, PC ' For Iudge William Keplart
25 yay-=ia B -
26 || =l ST
DANIEL T'FOLEY, ESQ! /7 ]
)7 ||626. 8" st
| Las Vegas, Nevada 89101
Attorneys for the Defendant
20f2
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FILED IN OPEN COURT
STEVEN D. GRIERSON

STIP CLERK OF THE COURT
STEVEN B. WOLFSON ’

Clark County District Attorney -SEP 07 2016
Nevada Bar #001565 .

JAY P. RAMAN By [

Chief Deputy District Attorney P EVERETT DEPUTY

Nevada Bar #010193

200 Lewis Avenue

Las Vegas, Nevada 89155-2211
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA gﬁ ;3-313514-1
Stipulatian
4680838
THESTATE OF NEVADA ) T
Plaintiff, %
-V§- % Case No. C-16-313574-1
HELEN NATKO, % Dept No. XIX
#1186757 )
Defendants. %
)

STIPULATIONS ON PENDING MOTIONS IN LIMINE AS OF AUGUST 30, 20i6

DATE OF HEARING: September 7, 2016
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney,
through JAY P. RAMAN, Chief Deputy District Attorney, and files this Stipulation on
Pending Motions in Limine as of August 30, 2016.

STIPULATIONS

The following stipulations have been reached between the State and Defense
regarding the Motions in Limine outstanding as of August 30, 2016. These stipulations
dispose of the need to argue on these particular Motions in Limine, but do not foreclose
future anticipated Motions in Limine on different evidentiary issues. Additionally, dependent
on how parties proceed in the Criminal trial, evidence that has been stipulated to be not
relevant may become relevant if the door has been opened, and then only upon Court ruling.

Defendant’s Motion in Limine to Exclude Irrelevant Evidence of Any Allegations About

FACLIENT FILES\GUARDIANSHIP\MENC 6105\Criminal Case\Pleadings\Stipulations re Motjons%glggfgﬁcdlines.doc




WO ~1 N B~ W N —

[ T S e A e A L R L o o e e v S
OO\JO\M-F\MNF—O\DOQHJO\U\-P-UJN'—'O

Delford’s Medical Condition or Helen’s Care for Delford Afier July 31,2013

¢ Parties stipulate that allegations of medical neglect are not relevant, as they would be
uncharged bad acts.

¢ Facts of investigations of Helen Natko for medical neglect of Delford Mencarelli will
not be admissible at trial.

State’s Motion in Limine to Preclude Rulings in Guardianship Trial and to Preclude

Evidence of Post-Guardianship Budget from Being Heard in the Criminal Trial

¢ The State withdraws this motion. The State intends to introduce evidence of how
much money Helen Natko sought for caring for Delford Mencarelli, in the form of a
budget. This will be addressed in a future Motion in Limine.

Defendant’s Motion in Limine to Exclude Evidence Related to the $37.057.53 or Any Part

Thereof Which Helen was Previously Charged with Stealing from Delford

* Parties stipulate that evidence and criminal charges of $37,057.54 or the amended
charged amount of $25,000.00, that Helen Natko was alleged to have
stolen/exploited from Delford Mencarelli will not be relevant evidence in the trial, as
Justice of the Peace Janice Marshall declined to bind over on said charges. Evidence
presented will only relate and be relevant to the charged allegation that Helen Natko
exploited and stole $195,000.00 from Delford Mencarelli.

Defendant’s Motion in Limine to Exclude Evidence of Defendant’s Personal Expenditures

Outside of the Relevant Time Period of July 5, 2013 through July 31, 2013

e Parties stipulate that Helen Natko’s personal expenditures and spending habits related
to her personal funds outside of the $195,000.00 is not relevant, and will be excluded
from testimony and presentation. Helen Natko’s personal expenditures are relevant
between the dates of July 5, 2013 through July 31, 2013. Additionally, parties will
not prescnt evidence regarding Helen Natko’s purchase of alcohol, tobacco, or

amount of money gambled.

CONCLUSION

FACLIENT FILES\GUARDIANSHI ACriminal
N S . 2 RADGGY?
Casc\Pleadings\Stipulations re Motions in Limine dif rediines.doc
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The State and Defendant request the Court to acknowledge the above stipulations

regarding the Motions in Limine.

DATED this 31 day of August, 2016.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

J ay- P. Raman
Chief Deputy District Attorney
Nevada Bar #010193

w DA

N S
Daniel T. Foley, Esq
Attorney for Helen Natko
Nevada Bar #001078

3 FACLIENT F[LES\GUARDIANSHK%BI&%%%\CriminaI

Case\Pleadings\Stipulations re Motions in Limine dtf redlines.doc
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MOT :
DANIEL T. FOLEY, ESQ. % » [5@««.-—

Nevada Bar No. 1078
FOLEY & OAKES, PC

626 So. 8" Street

Las Vegas, Nevada 89101
Telephone: (702) 384-2070
Facsimile: (702) 384-2128
Email: dan@foleyoakes.com
Attorneys for Helen Natko

CLERK OF THE COURT

DISTRICT COURT

derkk

CLARK COUNTY, NEVADA
THE STATE OF NEVADA, Case No. C-16-313574-1
Dept. No. XIX
Plaintiff,
VS.
HELEN NATKO #1186757,
Defendant.

DEFENDANT’S NOTICE OF HEARING OF MOTION AND MOTION IN LIMINE TO
EXCLUDE IRRELEVANT EVIDENCE OF PROPOSED BUDGETS OF TERRI BLACK,
MR. MENCARELLI’S COURT APPOINTED TEMPORARY GUARDIAN, AND MR,
MENCARELLI’S COURT APPOINTED GUARDIAN., AS WELL AS ALL FINANCIAL
EXPENDITURES ON BEHALF OF DELFORD MENCARELLI DURING HIS
GUARDIANSHIP WHICH BEGAN SEPTEMBER 16, 2013

COMES NOW Helen Natko (“Helen), by and through her attorneys Daniel T. Foley
Esq., and hereby submits this Motion in Limine seeking an Order prohibiting any evidence
(documents, statements, testimony) or testimony as to all irrelevant evidence of all proposed
budgets of Terri Black or Mr. Mencarelli’s Court appointed Guardians as well as all financial
expenditures on behalf of Mr. Mencarelli during his Guardianship from September 16, 2013
through July 5, 20135.

This Motion is made based upon the following Memorandum of Points and Authorities,

all pleadings and papers on file, and upon the other evidence and oral argument the Court would

1of 8
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allow at the time of the hearing.

NOTICE OF HEARING

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing motion on for setting before the above entitled Court, in Department XIX

thereof, on the2 i day of JANUARY , 2017, at the hour of 8:30A , O as soon

thereafter as counsel may be heard.

Dated this 10" day of January 2017

Respectfully submitted,

/s/Daniel T. Foley
DANIEL T. FOLEY, ESQ.
FOLEY & OAKES, PC
626 So. 8" St.

Las Vegas, Nevada 89101
Attorneys for Defendant

MEMORANDUM OF POINTS AND AUTHORITIES

I.

Introduction / Argument

The two criminal charges in this case relate to Helen’s withdrawal of $195,000 from her joint
bank account with Delford Mencarelli (“Delford”) on July 5, 2013. The $195,000 was redeposited
into Helen and Delford’s joint account on July 31, 2013, 26 days later.

The District Court appointed Ms. Denise Comastro, a professional guardian, as Temporary
Guardian for Mr. Mencarelli on September16, 2013. Ms. Comastro thereafter took control of all of
Mr. Mencarelli’s finances and took control of the subject joint account owned by Mr. Mencarelli
and Ms. Natko and the joint account in Pennsylvania owned by Mr. Mencarelli and his daughter
Terri Black. Accordingly, Ms. Comastro took possession of the subject $195,000 that Ms. Natko
is accused of stealing and took possession of $229,000 that Ms. Black had similarly removed from

her joint account with her father.

20f 8
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One year later, following a month long trial, the District Court appointed Helen Natko as Mr.
Mendarelli’s Permanent Guardian over his person and his estate. All funds of Mr. Mencarelli were
placed in a Blocked account and funds were only removed therefrom by Court Order.

There has never been any accusation against Helen, Ms. Comastro, or Ms. Black that any funds
associated with Mr. Mencarelli were mishandled after Ms. Comastro was appointed as Temporary
Guardian on September 16, 2013,

HELEN AND DELFORD

Helen and Delford began and exclusive relationship with each other in Pennsylvania in 1982
after both of their spouses died in 1981. After dating Delford for ten years, in 1992, Helen sold her
home in Pennsylvania, moved to Las Vegas, and purchased a home in Las Vegas. Delford
remained in Pennsylvania. In 2002, Delford moved from Pennsylvania, where he had lived his
entire life, and moved into Helen’s home in Las Vegas. Helen and Delford’s relationship remained
exclusive from 1982 until Delford’s death on July 3, 2015, thirty-three years.

In May 2012, ten years after Delford moved in with Helen in Las Vegas, during a trip to
Pennsylvania, Delford fell ill at his nephew’s house. Delford had to be hospitalized for two nights
due to low blood sugar. Helen was not able to sign Delford in or out of the hospital because they
were not married. Helen could not pay Delford’s medical bills because they did not have a joint
account. Fortunately, Delford’s sister was present in Pennsylvania and she was able to sign on his
behallf.

Upon returning to Las Vegas, in July 2012, Delford executed a limited power of attorney for
health care purposes so that Helen could assist with medical decisions if needed. A copy of the
limited power of attorney 1s anncxed hercto as Exhibit “A”. At the same time, Delford added
Helen as a joint owner and signatory to his bank account at the IBEW Plus Credit Union (the
“Bank”) so that Helen would have access to funds needed to care for Delford. The account

number XXXX4389 is hereinafter referred as “Helen and Delford’s Joint Account”. A copy of the

30of §
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signature page from the Bank where Delford added Helen onto Helen and Delford’s Joint Account
1s annexed hereto as Exhibit “B”.

Helen never obtained an ATM card for Helen and Delford’s Joint Account and did not obtain a
check book for the account. Helen never withdrew any funds from that account until
approximately one year later on July 5, 2013 when a significant dispute arose between Helen and
Dclford’s daughter Terrt Black. Mrs. Black came to Las Vegas to move Delford to her home in
North Carolina. Cross Petitions for the appointment of Guardian for Delford were filed by Helen
and Mrs, Black.

Helen was concerned that Delford’s daughter would somehow obtain control of the joint
account and lecave Helen with no ability to pay for Delford’s needs and care. On July 5, 2013,
Helen withdrew $195,000 from Helen and Delford’s Joint Account, the balance of the account, and
deposited the $195,000 into her own account. On July 31, 2013, on advice of counsel, Helen
returned the $195,000 to her joint account with Delford. A copy of the Bank statement for Helen
and Delford’s Joint Account for the month of July 2013 showing the withdrawal and deposit of the
$195,000 1s attached hereto as Exhibit “C”. A true and correct copy of Helen’s sole bank account
statement (she banked at IBEW Plus Credit Union) showing the $195,000 deposit and withdrawal
and the maintenance of a balance of over $195,000 for the entire month is annexed hereto as
Exhibit “D”.

During the same month, July 2013, Mrs. Black similarly withdrew approximately $229,000
from a joint account owned by herself and Delford in Pennsylvania in order to ensure that she
would have enough money to care for Delford if she was appointed guardian.

There are only two criminal counts against Helen pending before this Court. Both counts are
specifically limited to the above described July 5, 2013 withdrawal by Helen of $195,000 from

Helen and Delford’s Joint Account and the deposit of the $195,000 back into Helen and Delford’s

4 of 8
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Joint Account 26 days later on July 31, 2013. A copy of the State’s Information filed in this case

1s anncxed hereto as Exhibit “E”.

THE STATE’S PRIOR MOTION IN LIMINE

On or about April 22, 2016, the State filed a Motion in Limine to Preclude Rulings in
Guardianship Trial and to specifically exclude all evidence related to any post Guardianship
Budgets presented in the Guardianship Case. Helen consented to that Motion in Limine so long as
the State did not introduce cvidenced regarding Delford’s expenditures itself. For rcasons
unknown, the State withdrew its Motion in Limine after consenting to Helen’s three Motions in
Limine,

Il

Motions In Limine Are Favored By The Court

Motions in Limine are designed to seek the Court’s ruling on the admissibility of
arguments, assertions, and evidence in advance of trial. The Motion in Limine is a common
vehicle through which litigants bring requests to exclude potentially prejudicial evidence from a
jury trial. Kelly v. New West Fed. Sav., 56 Cal Rptr. 2d 803, 808 (1996). “Motions in Limine are
a commonly used tool of trial advocacy and management in both criminal and civil cases. Such
motions are generally brought at the beginning of trial when evidentiary issues are anticipated by
the parties.” Id.

The Nevada Supreme Court has approved the use of motions in limine in a number of
cases by recognizing the legitimacy of such pre-trial motion practice and the courts’ authority to
rule on these motions. See, e.g., Bull v. McCuskey, 96 Nev. 706, 615 P2d. 961 (1980); State ex
rel. Dep’t of Highways v. Nevada Aggregates & asphalt Co., 92 Nev. 370, 551 P.2d 1095 (1976).

Additionally, NRCP 16(c)(3) provides the Nevada courts’ authority to rule on motions in limine

50f 8§
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by allowing for “advance rulings from the court on the admissibility of evidence.” NRCP
16(c)(3).

Motions in Limine “permit more careful consideration of evidentiary issues that would
take place in the heat of battle during trial,” and they promote judicial economy by minimizing
“side-bar conferences and disruptions during trial” and by resolving “potentially critical issues at
the outsct, they enhance the efficiency of trial and promote scttlements.” Kelly, 56 Cal. Rprt. 2d.
at 808, accord, Edwards v. Centex Real Estate Corp., 61 Cal. Rptr. 2d 518, 524 (1997); People
v. Clark, 10 Cal. Rptr. 2d. 554, 594 (1992).

I1L.
Evidence And Testimony Regarding Any Events That Transpired After July 31, 2013 Are

Irrelevent To This Case And Can Only Be Proffered By The State For The Purpose Of
Prejudicing Helen Before The Jury

In this case, based on the State’s productions of documents on May 4, 2016 and April 26,
2016, Helen anticipates that State may attempt to offer evidence regarding events that transpired
long after the $195,000 was withdrawn from and redeposited into Helen and Delford’s Joint
Account that have nothing to do with the alleged crime. Helen did not become Delford’s
Guardian until August 2014, well over a year after the alleged crime. Helen did not submit a
budget until months after her appointment and Terri Black did not submit her own budget until
after that.

NRS 48.015 states:

As used 1n this chapter, “relevant evidence” means evidence having any tendency

to make the existence of any fact that is of consequence to the determination of
the action more or less probable than it would be without the evidence,

NRS 48.025 states:

2. Evidence which is not relevant is not admissible.

NRS 48.035 states:
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1. Although relevant, evidence is not admissible if its probative value is
substantially outweighed by the danger of unfair prejudice, of confusion of the
issues or of misleading the jury.

2. Although relevant, evidence may be excluded if its probative value is

substantially outweighed by considerations of undue delay, waste of time or
needless presentation of cumulative evidence.

In this case, Helen is accused of taking $195,000 out of Helen and Delford’s Joint
Account for 26 days. Delford’s medical condition after those dates is irrelevant. The budgets
submitted by Denise Comastro, Helen and Terri Black during Declford’s Guardianship from
September 16, 2013 through July 5, 2015 have no bearing on or relevance to Helen’s actions
between July 5, 2013 and July 26, 2013.

The State can only hope to confuse the jury with irrelevant financial information that can

only prejudice Helen.

IV.

Conclusion

The post July 31, 2013 financial budgets presented in the Guardianship case are irrelevant
to the charges before this Court and cannot be admitted. Given the intended prejudicial effect
that evidence relating to Delford’s guardians and his daughter’s budgets can have on a jury, it is
imperative that the State not be allowed to introduce such irrelevant evidence that does not

pertain to the $195,000 issue at hand.

Dated this 10" day of January 2017.

Respectfully submitted,

/s/Daniel T. Foley
DANIEL T. FOLEY, ESQ.
FOLEY & OAKES, PC
626 So. 8" St.

Las Vegas, Nevada 89101
Attorneys for Defendant
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CERTIFICATE OF SERVICE

Pursuant to NEFCR 9, NRCP 5(b) and EDCR 7.26, [ hereby certify that [ am an
employee of Fole akes, , and that on the ay of January, , 1 served the
ployee of Foley & Oakes, PC, and th he 10™ day of J y, 2017, 1 d th

following document(s):

DEFENDANT’S NOTICE OF HEARIN OF MOTION AND MOTION IN LIMINE TO
EXCLUDE IRRELEVANT EVIDENCE OF PROPOSED BUDGETS OF TERRI BLACK,

MR. MENCARELLI’S COURT APPOINTED TEMPORARY GUARDIAN, AND MR.
MENCARELLI’S COURT APPOINTED GUARDIAN AS WELL AS ALL FINANCIAL
EXPENDITURES ON BEHALF OF DELFORD MENCARELLI DURING HIS
GUARDIANSHIP WHICH BEGAN SEPTEMBER 16, 2013

I served the above-named document(s) by the following means to the person s as listed
below:
[ x ] By Electronic Transmission through the Wiznet System:

Jay P. Raman

Deputy District Attorney
200 Lewis Ave

Las Vegas, NV 89155

[ ] By United States Mail, postage fully prepaid to person(s) and addresses as
follows:

[ 1 By Direct Email (as opposed to through the ECF system (list persons and email
addresses). Based upon the written agreement of the parties to accept service by email or a court
order, I caused the document(s) to be sent to the persons at the email addresses listed below. 1
did not receive, within a reasonable time after the transmission, any electronic message or other
indication that the transmission was unsuccessful.,

[ ] By Facsimile Transmission to person(s) and addresses as follows: I faxed the

document(s) to the persons at the fax numbers listed herein. No error was reported by the fax
machine that [ used. A copy of the record of the fax transmission is attached.

I declare under the penalty of perjury that the foregoing is true and correct.

/s/Maren Foley
An employee of FOLEY & OAKES, PC
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Electronically Filed
01/18/2017 03:41:26 PM

OPPS : (&:“ 8 kf““""“‘"
STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

JAY P. RAMAN

Chief Deputy District Attorney

Nevada Bar #010193

200 Lewis Avenue

Las Vegas, Nevada 89155-2211

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, %
s 3 Case No.  C-16-313574-1

HELEN NATKO #1186757 % DeptNo.  XIX
| Defendant. %
)
)

OPPOSITION TO MOTION IN LIMINE TO EXCLUDE EVIDENCE OF
PROPOSED BUDGETS OF TERRI BLACK, MR. MENCARELLI’S COURT
APPOINTED TEMPORARY GUARDIAN, AND MR. MENCARELLI'S COURT
APPOINTED GUARDIAN, AS WELL AS ALL FINANCIAL EXPENDITURES ON
BEHALF OF DELFORD MENCARELLI DURING HIS GUARDIANSHIP WHICH
BEGAN SEPTEMEBR 16, 2013

DATE OF HEARING: JANUARY 23, 2017
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, District Attorney,
through JAY P. RAMAN, Chief Deputy District Attorney, and files this Opposition to Motion
in Limine to Exclude Evidence of Proposed Budgets of Terri Black, Mr. Mencarelli’s Court
Appointed Temporary Guardian, and Mr. Mencarelli’s Court Appointed Guardian, as well as
All Financial Expenditures on Behalf of Delford Mencarelli During His Guardianship Which
Began September 16, 2013.
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This Motion is made and based upon all the papers and pleadings on file herein, the

attached poiniﬁs and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.

Points and Authorities
FACTS AND CIRCUMSTANCES

The allegations are that Helen Natko exploited and stole from Delford Mencarelli in

the amount of $195,000.00. The Helen Natko took the money from the Victim on July 5, 2013,

and then upoén advice of counsel, returned the money on July 25, 2013. The evidence has

shown and will show the following circumstances at trial:

>
..Q

e

Delford Mencarelli is the father of Terri Black. Terri Black is Delford Mencarelli’s only
child. Terri Black is married to Richard Black, and they have a son named Daniel Black.
Daniel Black is Delford Mencarelli’s grandson.

The Délford Mencarelli’s wife passed in approximately 1980, Helen Natko’s husband
similarly passed away in the same general timeframe. Both Delford Mencarelli and
Helen Natko lived in Pennsylvania, but in different towns. In that timeframe they began
dating each other.

Delford Mencarelli and Helen Natko never resided in the same home in Pennsylvania,
but théy were friends and dated each other between 1982 and 1992.

In 1992, Helen Natko moved to Las Vegas, Nevada. She sold her home in Pennsylvania
and purchased a home in Las Vegas. Delford Mencarelli remained and continued to
tive in-Pennsylvania.

Behve;en 1992 and 2002 Delford Mencarelli travels every other year during the cold
months of the year to Las Vegas and stays with Helen Natko. This accounts for 4 to 5
trips to Las Vegas during that decade span.

In 200:0, Delford Mencarelli adds his daughter Terri Black as a joint account holder
over his Citizen’s bank accounts. The Citizen’s bank accounts hold the accumulation
of his life savings, which is approximately a half-a-million dollars. This is done as a

precautionary measure as her father is advancing in age.
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In 200::2,, Delford Mencarelli decides to move to Las Vegas and will reside with Helen
Natko.; Delford Mencarelli sells his Pennsylvania home, and arranges to pay rent to
Helen Natko in the amount of $700/mo.

At the time of the move, Delford Mencarelli is approximately 72 years old. In addition
to his s;avings, he receives a pension from the Power Company, and social security. The
pensio'h is approximately $928.00, the social security payment is approximately
$1211,00.

While jiDelford Mencarelli is living in Las Vegas, Nevada his daughter and family visit
him about once a year. normally coinciding with Spring Break due to Terri’s son being
in school. In addition to the visits, Terri speaks with her father normally once a week,
usually on the weekends.

In 2008 a Plus Credit Union bank account is opened in Las Vegas by the Delford
Mencarelli. From this point forward his pension check is deposited and cashed through
this account, and the social security check still goes to Citizens Bank.

In Apr{i] of 2011 Terri and Rick Black fly Delford Mencarelli and Helen Natko to visit
them in North Carolina for Easter. Delford Mencarelli at this time was 80 years old,
and was noticeably slowing down. Helen Natko claims that Delford Mencarelli needs
hearing aids, and tries to make Delford Mencarelli wear them — Delford Mencarelli
refuseé and denies hearing issues.

During time alone with the Delford Mencarelli, Terri reiterates long term planning and
care goals. She suggests that they (Rick and Terri) could purchase a condo for Delford
Mencarelli and Helen Natko to live in in North Carolina so that they could be closer.
Delford Mencarelli refuses the offer, as does Helen Natko when separately proposed to
her. |

During the April 2011 visit, Helen Natko and Delford Mencarelli bicker and argue quite
abit.

On Jul_y 19, 2011 Dr. Shauna Christiansen-Thistle, Delford’s primary care physician,

conduqts a Mini Mental Status exam on Delford Mencarelli. He scored a 12 out of 30.
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Dr. Christiansen-Thistle refers Delford Mencarelli to a Neurologist. Dr. Christiansen-
Thistle said that Delford Mencarelli was not capable of balancing a checkbook, writing
out bills, or being organized in a fashion that it would take to manage his financial
condition.

On Aﬁgust 4, 2011 $20,000.00 is transferred from Citizen’s bank to plus Credit Union,
Terri Black is unaware of the transfer because she does not receive statements for
Citizen’s bank, and was not otherwise made aware that this has occurred.

On October 14, 2011 Delford Mencarelli was seen by Dr. Howard Ehrenfeld, a
Neurofogist. Delford scored a 12 out of 30 on the Mini Mental Status Exam. Dr.
Ehrenfeld notes that Delford Mencarelli has had difficulty with his memory for about
three years, and that his significant other handles the finances.

In May of 2012 Delford Mencarelli and Helen Natko travel to Pittsburg to visit each
other’s; relatives. Delford Mencarelli is hospitalized during the stay due to
complications with medication and his diabetes. Terri Black is only made aware of
Delford Mencarelli’s hospitalization due to calling her Aunt. After several attempts to
call I—Iélen Natko, she finally answers and explains that he was in the hospital.

In Julj 2012 In Las Vegas, Delford Mencarelli is hospitalized in Las Vegas. Terri Black
is never notified by Helen Natko that her father was in the hospital.

On July 23, 2012 $150,000.00 is transferred from Citizens Bank to the Plus Credit
Union,; On the same date, Helen Natko is added as joint account holder with Delford
Mencarelli,

In March of 2013, Helen Natko calls Terri and says, ‘Come get your father — he hasn’t
paid rent this month’. Terri finds this odd, because Helen Natko is known to bring
Delford Mencarell; to the bank to cash his pension check, and he hands over the
$700.QO. Terri spoke to Helen Natko the next day, she explained that it was just a bad
day — ﬂley are oK. Terri expressed that she was more than willing to take her father to

live with her in North Carolina.
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On April 26, 2013 $50,000.00 is transferred from Citizen’s Bank to Delford’s Plus
Credit;'Union Account (now joint with Helen Natko).

On Juﬁe 4, 2013 a $500 check is received by Daniel Black allegedly from Delford
Mencz:;relli for graduation from high school. Terri Black immediately recognizes that it
is not i)elford Mencarelli's handwriting on the check. Terri was also puzzled because
Delforfd always sent a card and cash, not a check.

On or éround June 15, 2013, Terri Black went to the Pittsburg area to attend a funeral.
Because of the geographic location of Citizens bank, she is finally able to go to a branch
and réquest statements, While viewing the statements from Citizens Bank, she
discovers disbursements of $50,000.00 twice (one returned due to non-sufficient
funds)f'. Upon reviewing earlier statements she discovers transactions of $20,000.00 and
$150,Q00.00. Terri Black discovers that the money went to a Plus Credit Union account
in [.as fVegas, NV which she was unaware of,

On June 22, 2013 Terri Black calls Delford Mencarelli. Terri spoke about the funeral
and mz_ide other small talk with her father, and then approached the subject of the large

money transfers. Terri asks about the $200,000 leaving Citizen’s bank. Delford says

'empha;tically and repeatedly “no, all my money is in Citizen’s Bank™. Helen Natko is

also on the phone, and chimes in first *we moved the money’ suggesting it to Delford.
Helen :then accuses Terri, stating “why should you have it all?” Helen Natko says, ‘come
get yoﬁr father. [ am putting him on a plane’. Terri explained after several calls that she
would come get her father the next day.

Still on June 22, 2013 Terri calls LVMPD after the events transpire to do a well check
on Delford Mencarelli.

On June 23, 2013 Terr1 and Richard Black fly and arrive in Las Vegas with a one-way
ticket _in-hand for Delford to go to North Carolina with them. Helen Natko refuses to
release Delford, and will not even allow Terri to speak in private with her father.

Delford looks disheveled. The police are unable or unwilling to assist in the matter.
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On June 27, 2013 Terri and Richard Black file a petition for appointment of guardian
based upon the abovementioned conduct. This after waiting

On Juiy 5, 2013 Helen Natko transfers $195,000.00 from Delford Mencarelli’s Plus
Credité—Union Account to an account where the only account holder is Helen Natko.
On Atﬁgust 19, 2013 Delford Mencarelli is evaluated again by Dr. Ehrenfeld. He scores
a 10 out of 30 on the Mini Mental Status Exam.

On Seiatember 23, 2013 Delford Mencarelli is evaluated by Dr. Gregory Brown, Dr,
Brownj scores Delford Mencarelli a 0 out of 30 on the Mini Mental Status Exam.

On April 17, 2014 the Las Vegas Metropolitan Police Department begins an
investigation into Elderly Exploitation regarding Helen Natko’s actions with the
Delford Mencarelli’s finances.

Dougl.éls Winters, CPA will testify that during the relevant years, Helen Natko’s
gambling, and more importantly gambling losses far outpaced her income.

A guardianship trial started on Jun 5, 2014 and took place over the course of 11 non-

consecutive days. During the guardianship trial the hearing master, Jon Norheim,

allowed hearsay evidence of the Delford Mencarelli’s wishes to be presented by Helen
Natko and Denise Comastro (private professional guardian), but restricted Terri and
Rich_ard Black and Delford’s other relatives from presenting hearsay of the Delford
Mencz;relli’s wishes.

On Ju]y 11, 2014 the Guardianship Commissioner Jon Norheim issued a written
decisic:m ordering that Helen Natko to have sole guardianship over the person and estate
of Delford Mencarelli. The order is finalized on August 5. 2014.

On June 1, 2015 Commissioner Norheim is removed from all guardianship matters by
the Eiéhth Judicial District Court. Subsequently, Judge Charles Hoskins is removed
from b_eing an alternate or appellate judge over guardianship cases. These changes were
due to long standing complaints from the Blacks and others about the way
Commissioner Norheim conducted proceedings, decisions, and many alleged frauds

being perpetrated against wards by guardians, Guardianship cases were reassigned to
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Judge Cynthia Dianne Steele. Additionally, Chief Justice Hardesty sets up a
commission to make improvements to the guardianship process in Nevada.

Onl uﬁe 23, 2015 Judge Steele held her first hearing in Delford Mencarelli guardianship
case. J;Jdge Steele reversed and changed the guardianship order to make Helen Natko
and Teirri Black co-guardians.

On July 3, 2015 Delford Mencarelli passed away.

The caﬁse is now in Probate Court and still in Guardianship Court,

ARGUMENT

THE STATE INTENDS TO PRESENT EVIDENCE OF THE PROPOSED
GUARDIANSHIP BUDGET AS IT IS RELEVENT TO THE
DEFENDANT’S INTENT

The State intends to present evidence of what the monthly budget Helen Natko

proposed was, as it is relevant as to her criminal intent as it relates to the charged crimes. The

most silnplisﬁic version of this cases facts, are that Natko took $195,000.00 from Delford

Mencarelli b):f transferring his money out of a bank account that she had access to, and then

26 days later (upon advice of counsel) returned the money to his account. In order to convict

Natko. in Count 1 the State must prove that Natko intended to permanently deprive the Victim

of the money. The Defendant’s taking of the money was done in response to having been just

served notice that the Victims family was seeking a guardianship, someone other than the

Natko, to take care of Delford’s person and estate.

The standard for what evidence is relevant is codified in NRS 48.015 to 48.035.
NRS 48.015 “Relevant evidence” defined. As used in this chapter,
“relevant evidence” means evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the

action more or less probable than it would be without the evidence,

(Emphasis added).
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NRS 48.025 Relevant evidence generally admissible; irrelevant evidence
inadmissible.,
1. All relevant evidence is admissible, except:
(a) As otherwise provided by this title;
" (b) As limited by the Constitution of the United States or of

the State of Nevada; or

(c) Where a statute limits the review of an administrative
determination to the record made or evidence offered
before that tribunal.

2. Evidence which is not relevant is not admissible.

NRS 48.035 Exclusion of relevant evidence on grounds of prejudice,
confusion or waste of time.

1. Although relevant, evidence is not admissible if its probative value is
substantially outweighed by the danger of unfair prejudice, of confusion of the
issues or of misleading the jury.

2. Although relevant, evidence may be excluded if its probative value is
substantially outweighed by considerations of undue delay, waste of time or
needless presentation of cumulative evidence.

3. Evidence of another act or crime which is so closely related to an act
in controversy or a criine charged that an ordinary witness cannot describe the
I act in controversy or the crime charged without referring to the other act or
crime shall not be excluded, but at the request of an interested party, a

cautionary instruction shall be given explaining the reason for its admission.
(Emphasis added).

A, Evideqce of the Original Budget Proposed and Submitted to the Court by Natko is
Evidence of Her Intent

The intent of whether Natko intended to permanently deprive Delford Mencarelli can
H be proven in numerous ways. Natko’s criminal intent must be proven circumstantially, as she
does not confess to the crime, but rather gives an excuse for her conduct, albeit oddly worded.
There are numerous examples of where evidence outside of the crime’s timeframe is allowed

admitted to show motive, intent, or common plan or scheme.

o
| 7/
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NRS 48.045 Evidence of other crimes, wrongs or acts is not
admissible to prove the character of a person in order to show
‘that the person acted in conformity therewith. It may,
.however, be admissible for other purposes, such as proof of
‘motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.

In thié case, Natko was eventually allowed to be guardian over Delford Mencarelli,
and thus submitted a budget of expenses for taking care of him. Prior to guardianship, Delford
Mencarelli was surviving just fine on his social security, only paying Helen Natko
approximateljr $700 per month for living with her. Natko files a request for money to be paid
on a monthly; basis out of Delford's assets — a proposed budget filed with the court (filed
November 7, 2014). (See exhibit 1). The proposed budget filed requested a total of at least
$6,860.00, aﬁd up to $8,850.00 per month to be paid out tor her care of Delford Mencarelli,
without any further need to get pre-authorization from the Court. This was all money that was
mostly desigﬁated for certain purposes, but as the guardian — it would all go directly to her.
This was a mi:assive increase from what it was costing to take care of Delford Mencarelli and
support his nqeds, and ultimately way more than what she and the Court felt it actually cost to
take care of belford. On March 11, 2015 Natko revised the monthly budget downward 1o
$4,897.00. On March 26, 2015, Hearing Master Norheim ruled that the amount will be
$4.322.00 pef month, Ultimately, the last budget approved for Delford was by Judge Steel on
June 23, 2015 for $3.823.00 per month. The provable expenses of Delford’s, through
itemization was in fact the $3,823.00 per month. (See exhibit 2).

It 1s High]y probative to show that Helen Natko was not merely safekeeping the
$195,000.00 for 26 days, only to return it. In the context of her budget, it is clear as a person
who would n_bt receive any proceeds upon Delford’s passing (not named in the will / not his
wife) that shé tried to take the money, and when she learned from her attorney that it was a
terrible idea which would sabotage her ability to become guardian, as it would have been clear
exploitation. i\Iatko returned the money, and opted to try to drain Delford financially through
guardianship.__ As someone who was used to only receiving $700 / month to live with Delford,

a man who for many years had been suffering from Alzheimer’s Dementia and other health

9
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ailments, the request for $8,850.00 is clear intent that she was again trying to unlawfully enrich
herself — this time with attempted court approval. In fact, had she been approved for the
$8,850.00 of Delford’s money per month, she would have received the $195,000.00 she
originally took in two short years'. The fact that her request was then revised much lower, and
granted by the Court a full $1.000 less than the revised number is telling that it was a fabricated
number to begin with.

There %was other evidence within the Petition for Approval of Budget which shows that
the numbers Natko requested were fictional and arbitrary. The following statements, quoted
from the petiéion make no sense:

In the recitation, “That Petitioner further requests that additional disbursements from
the unblocked account be made available on a monthly basis up to the amount of $1,500.00
without Court Order to accommeodate unexpected expenses not set forth in the budget attached
hereto. Petition Jfor Approval of Budget for Ward's Fxpenses, p. 2, 11. 20-23 (See Exhibit 1).

In the request for order of the Court. “That the Court grant Petitioner’s request that
additional disbursements from the unblocked account be made available on a monthly basis
up to the amount of $2,000.00 without Court Order to accommodate unexpected expenses not
set forth in th_é budge attached hereto™ Petition for Approval of Budget for Ward's Expenses,
pp. 3-4, 11. 25-2 (See Exhibit 1).

Natko -asked for $1,500 per month for unexpected unspecified expenses, and then
$2,000 per month under the very same reasoning in the same document. This is telling
evidence, of why not 82000 per month for no reason whatsoever?

The evidence of the sought budget is relevant evidence, as it shows that Natko intent to
get Delford Mencarelli’s money, even after this incident. There are numerous other pieces of
evidence before the instant act which show exactly what Natko’s intentions were when she

took the monéy. The State would request the Court to hear all such evidentiary motions on the

/t/

1$8.850.00 - $700 = $8,150. $195.000/ $8,150 = 23.9 Maonths
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same date so i‘hat they can all be understood in proper context. In the next few days, the State
will file all of its Motions in Limine regarding evidentiary issues.
; CONCLUSION
Basedion the foregoing, the State respectfully requests that this Honorable Court to
DENY Defelidant’s Motion In Limine To Exclude Evidence Of Proposed Budgets Of Terri

“ Black, Mr. Mencarelli’s Court Appointed Temporary Guardian, And Mr. Mencareili’s Court
I Appointed Gﬁardian, As Well As All Financial Expenditures On Behalf Of Delford Mencarelli

During His Guardianship Which Began September 16, 2013 consideration in support of the

oral request té) exclude evidence of the Guardianship Trial.

DATED this IfS day of January, 2017.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

N

JAY P. RAMAN
Chief Deputy District Attorney
Nevada Bar #010193

CERTIFICATE OF ELECTRONIC TRANSMISSION

I herel;)y certify that service of the above and foregoing was made this [?mday of

January, 2017, by electronic transmission to:

DANIEL FOLEY, ESQ.

dan(@foleyoakes.com /MQ
o A G

M. CRAWFORD
Secretary for the Digtrict Attorney’s Office

14F14465X/JPR/mc/EAU
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Exhibit 1

Natko’s Petition for Approval of Budget
- for Ward’s Expenses
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PET CLERK OF THE COURT
NOEL PALMER SIMPSON, ESQ.
Nevada Bar No.: 9642

Mailing Address:

7956 Timber Peak Ln.

Las Vegas, NV §9113
702.776.7680

noel @nleelderlaw.com

Attorney for Petitioner

And

DANIEL T. FOLEY, ESQ.
Nevada Bar No. 1078

FOLEY & OAKES, PC

850 East Bonneville Avenue

Las Vegas, Nevada 89101
Telephone: (702) 384-2070
Facsimile: (702) 384-2128

Email: dan @fcleyoakes.com

DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA

In the Matter of the Guardianship of the Case No.: (G-13-038863-A
Person and Estate of Dept. No.: B
DELFORD W. MENCARELLI, DATE OF HEARING: 11/26/14

TIME OF HEARING: 10:00 a.m.
an Adult Ward.

PETITION FOR APPROVAL OF BUDGET FOR WARD’S EXPENSES

COME NOW, the Petitioner, HELEN NATKO, by and .through their Attorneys,
DANIEL T. FOLEY, ESQ., and NOEL PALMER SIMPSON, ESQ.,: of the law firms of Foley
& Oakes, and The Palmer Law Group, PLLC, petition this Court f.of approval of a budget for
the Ward’s care and expenses, and respectfully represents the foliowing to this Honorable
Court;

1. That Petitioner, HELEN NATKO, was appointed as.General Guardian of the

lolf4
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Person and Estate of DELFORD MENCARELLI on August 5, 2014, with Letters of General
Guardianship issued thereafter,
2. That Petitioner request’s Court approval pursuant to NRS 139,113 establish a

monthly budget for the payment of the Ward’s monthly expenses.

3. That NRS 159.113, in pertinent parts, provide the following:

NRS 159.113 Guardian required to petition court before taking certain actions;
guardian may petition court before taking certain other actions, content of
petition,

1. Before taking any of the following actions, the guardian shall petition the court
for an order authorizing the guardian to:

(a) Obtain advice, instructions and approval of any other proposed act of the
guardian relating to the ward’s property.

(b) Take any other action which the guardian deems would be in the best interests
of the ward......

4, The Guardian has created a blocked, and unblocked, Guardianship account on
behalf of the Ward. The Ward’s Guardianship estate has been placed into the blocked account
with Wells Fargo. Petitioner requests the authority to have the amounts set forth in the attached
Budget, directly deposited {or ACH) into the unblocked account so,that expenses may be paid
without further Court Order. See Exhibit “1.”

3, That Petitioner further requests that additional disbursements from the unblocked
account be made available on a monthly basis up to the amount of $1,500.00 without Court

Order to accommodate unexpected expenses not set forth in the budget attached hereto.

0. In the event that there are expenses that cannot be covered by the budget, nor by
the additional disbursement, Petitioners request that this Court grant the Guardian the authority
to pay directly to medical providers any medical expenses or make discretionary

purchases/payments directly to retailers or service providers for necessary and reasonable

2o0l4
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expenses on behalf of DELFORD MENCARELLI including payment of taxes and reasonable
travel expenses. All such payments shall be approved by way of annhual accounting pursuant to
NRS 159,177,

7. Petitioner has incuired legal expenses on behalf of the Guardianship, and seeks
the Court’s approval of same, to be paid from the Guardianship estate.

8. DANIEL T. FOLEY, ESQ., of Foley and Qakes, PC, has incurred attorney fees
on behalf of the Guardianship i1 the amount of $17,229.50 during the post-trial proceedings, and
believes this to be a reasonable amount. Petitioner requests approval of this amount, and the
authority to pay same from the Guardianship Estate pursuant to NRS i59. 183. See Exhibit *2.,”

Q. NOEL PALMER SIMPSON, ESQ., of the Palmer Law Group, PLLC, has
incurred attorney fees on behalf of the Guardianship in the amount of $3.384.75 during the post-
trial proceedings, and the preparation of this Petition, and believes this to be a reasonable
amount. Petitioner requests approval of this amount, and the authority to pay same from the
Guardianship Estate pursuant to NRS 159.183(3). See Exhibit “3.”

10, That HELEN NATKOQ, Guardian of the Person and Estate of Delford W,
Mencarelli, has incwred fees in the amount of $2,000.00, at.the rate of $500.00 per month, since
her appointment by the Court, August 5, 2014, the date the Court’s Report and Recommendation
became and Order. See Exhibit *1.”

11. That it is in the best interests of the Ward that the Guardian be given the
authority to take the above actions and execute the appropriate docum@ntation to effectuate same.

WHEREFORE, Petitioner respectfully requests an Order fI‘Ol‘lil this Court au}horizin’g the
following: _

1. That this Court approve the proposed monthly budget for the Ward and authorize
the Guardian to pay the monthly expenses of the Ward based on same out of the unblocked
Guardianship account as requested;

2. That the Court grant Pctitioner’s request that additioﬁal disburscments from the

unblocked account be made available on a monthly basis up to the amount of $2,000.00 without

3ofd
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Court Order to accommodate unexpected expenses not set forth in the budget attached hereto;

3. That, in the event that there are expenses that cannot be covered by the budget,
nor by the additional disbursement, the Court authorize the Guardian to pay directly to medical
providers any medical expenses, or make discretionary purchases/payments directly to retailers
or service providers for necessary and reasonable expenses on behalf of DELFORD
MENCARELLI, including payment of taxes and reasonable travel expenses. That the Guardian
shall obtain Court approval of same by way of Petition on notice for confirmation no later than

30 days after said payment, and/or by annual accounting pursuant to NRS 159.177: and

4, Approval of the attorney fees requested herein, and the authority and direction to
pay sane.
3. Approval of the Guardian fees requested herein, and the authority and direction

to pay same.

0. For such further relief as to the Court seems just and proper,

DATED this day of November, 2014.

PALMER LAW GROUP, PLLC

By /$/ Noel Palmer Simpson

NOEL PALMER SIMPSON, ESQ.
Nevada Bar No. 9642 |
Attorney for Petitioner
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FSTATE OF KEVADA

Mo e Smar
w
o

COUNTY OF CLARK

HELEN NATKO, being first duly swomn, under penalty of perjury, depases and
says: 1 am the Petitioner in the above-entitled action; 1 have rgad the foregoing Petition
For Approval of Budget for Ward’s Bxpenses; and T know the contents thereot, the same
is ttue of my own knowledge, excapt for those matters therein contained stated upon

-

information and belief and as to those matiers § behcvc them to ik rUue.

é . - N €, e
SUBSCRIBED and SWORN o before " pr 2 o o0 ay
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NOTARY PLALIC 2
STATE OF NEVSDA
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Delford Mencarelli Monthly Budget

Description Frequency Monthly Budgeted Payment
Room and Board incl. Monthly $1,250.00
Essential Care/Respite Monthly $800.00

4Hrs/day for 2 Days/week

Care Giving Cost = Manthly 52,400.00
($15/hr 8Hrs/day for 5 Days/week)

Guardian Fees Monthly 5500.00
Medical Costs/Co-Pay Monthly $300.00
Pharmacy Monthly $300.00
Groceries (Ward's Sha Monthiy $300.00
Personal Care Needs Monthly $400.00

{Grooming and Continence Supplies)

Entertainment Monthly 5200.00
Transportation/Gas (¥ Monthly $100.00
Professicnal Fee Manthly $300.00
Total: $6,850.00
Less Income:
(Social Security) {$3,273.00)
(Pension) ($928.00)
*Total Monthly Budget: 54,649.00

*This is an estimated monthly budget
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Exhibit 2

Table detaining the
budget history for
Delford Mencarells
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Delford's Actual Living Expenses vs. Natko Proposed Budgets vs. Steel Award

EXHIBIT 1

"1 Delford o o
-1~ Mencarelli | Natko's Initial | -~ ° ] o B , Judge Steel
Actual Living | Proposed | Natko’s | Norheim's Judge Steel - Ordered
. Expenses | Budget -| Amended Discounted | - Approved Budget
w-menef . Sept 2013 -+ - -Petition- | .- Budget - | Budget RAR-| - -Budget---{- -Ite_mizatia;i?
ltem: - Sept 2014 . 11/714 : 3L?|1_{1'5 - |, 3I26M5 _’,6[23!15 o 6!23!15
Room and Board $700 $1,250 $2,873 $2,298 $1,000 $1,000
3rd Party Caregivers $900 $800 $1,140 $1,140 $1,140 $1,140
Caregiver Fees (to Natko) $2,400 $0 $0 30
Guardian Fees (to Natko} $500 $0 $0 $500 $500
Medical $50 $300 $26 $26 326 $213
Pharmacy $175 $300 $187 $187 $187
Groceries (food supplement) $100 $300 $97 $97 $300 3300
Vitamins NA $44 $44 $44
Clothing $25 NA $60 $60 $60
Haircut/Pedicure $30 NA $45 $45 $45
Personal Care $71 $400 $190 $190 $287 $436
Entertainment $100 $200 $160 $160 $160 $160
Transportation/Gas $50 $100 375 $75 $75 $75
Professional Fee $300 $0 $0 30
Misc. (Natko discretionary) $2,000 $0 $0 $0
TOTAL Cost $2,201 $8.,850 $4,897 $4,322 $3,823 $3,823
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| DANIEL T. FOLEY, ESQ. % b ;

| Nevada Bar No. 1073 CLERK OF THE COURT
FOLEY & GQARES, PC
626 So. 8" Street

Electronically Filed

01/20/2017 02:37:08 PM

Las Vegas, Nevada 88101
Telephone: {7023 384-2070
Facsimile: {(702) 384-2128
Ematl: danf@folevoakes.com
Astorneys for Helen Natko

DESTRICTY COURT

Rdd

CLARRK COUNTY, NEVADA

THE STATE OF NEVADA, Case No. C-16-313574-1
D¥ept. No. XKIX
Plaintiff]
Vs,
Date of Hearing: January 23, 2017
HELEN NATKO #1186757, Time of Hearing: €30 am.
Defendant.

| identical relief tor the State (which Ms. Natko consented to} as Ms. Natko is seeking in the subject

GUARDIANSHIP WHICH BEGAN SEPTEMBER 16, 2013

COMES NOW Helen Natko (“Helen™), by and through her attorneys Daniel T. Foley
Fsg., and hereby submits this Reply to the State’s Opposition to Ms. Natko’s Motion in Limine
secking an Order prohibiting any evidence {documents, statcments, testimony) or testimony as {0
all irrelevani evidence of all proposed budgets of Terr Black or Mr. Mencarelli’s Court appointed
{(uardians as well as all financial expenditures on behalt of Mr. Mencarelll duning his
Guardianship from September 16, 2013 through July §, 2015,

The State’s attormney m his Motion filed with this Court on Apnl 22, 2016 sought the

fofd
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Motion in Limine. A courtesy copy of the State’s Motion in Limine filed April 22, 2016 is
attached hereto as Exhibit “17,

In 1is Oppesition to the current Motion in Limine, signed under the strictures NRCP Rule

11, the State’s Attorney argues that the State “intends to present evidence of what the monthly

budget Helen Natko propesed (in November 2015 and February 2018} was, as it is relevant
as to her criminal imtent as if relates to the charged crimes ... Natko foek 5195800 from
Deiford Mencarelll {on July 5, 2013} by transferring his money out of a {jointly owned) bank
account that she had access to, and then 26 days later {upon advice of counsel) refurned the
money.”

In the Motion attached as Exhibit “17, also signed by the State’s Attorney under the
sirictures NRCP Rule H, the State’s attorney argued as follows:

“The Defense will fry to enter evidence of the proposed budge! or actual budget that
was formulated after guardianship was ordered — just as they did at the Preliminary hearing,
The problem with entering said budget Into evidence or testimony, is that it was formulated
well after the criminal acts in this case, and bears no relevance on whether or not Defendant
exploited or committed Theft on the Victim, For example, on July 5, 20613 Helen Natke
transfers 5195000 from Delford Mencarell’s Plus Credit Account to an account where the
only account holder is Helen Natko. The budget which was testified ¢o was formulated and is
dated vears after July 2813, ... Therefore, there is substantial risk of confusion of issues and
misteading the jury — problem which the rules of evidence under NRS 48,435 are designed o
prevent.

The trial in this case is already going fo be unnecessarily lengthy affair (as was the
Preliminary Hearing); the last thing that needs to sceur is wading into irrelevant isswes that
waste time, confuse the issues, are cumulative, and have z substantial probability ef

impairing a jury's ability to be falr and impartial.  Therefore, the Guardianship Trial

2 of 5
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| evidence and any budgets developed should be excluded from the Criminal Triall” Sec pages

|11 and 12 of Exhibit “17,

The State’s atiomey should be held accountable for his cerified filings with this Court.

ALLOWED TO PRESENT EVIDENCE OF THE GUARDIANSHIP COURT BUDGETS

Again, as set torth above, the State initially assured this Court that the budgets i now seeks to

introduce were trelevant and time consuming. Ms, Natko agrees with that position and agreed to

the States Motion in Limine.  If the Stale is allowed o introduce evidence from the Gusrdianship

casg related to budgets, then Ms. Natko will need to introduce evidence of all of the budgets
submitted and Court’s ruling on Ms. Natko’s Budgel. The Guardianship Court’s approval of Ms.
Natko’s budget is extremely relevant (o show that the budget submitted was reasonable. Refryving

these significant issucs from the Guardianship Case could streich this trial out to 3 wesks.

In this case, Helen is accused of taking $195,000 out of Helen and Delford’s Joint
Account for 26 days in July 2013, The budgets submitted by Helen in November 2014 and
February 2015 have sothing to do what occurred 18 months prior. The State’s argument that
Helen's conduct 18 months after the alleged crime, afier a 12 day irial, and after having been
appointed as Delford’s Guardian somehow shows intent for why she retumned the money she had
safeguarded in July 2013 is absurd.

The State can only hope to confuse the yury with irrelevant financial information that can

only prejudice Helen,

CONCELUSION

The post July 31, 2013 financial budgets presented in the Guardianship case are rrelevant
to the charges before this Court and cannot be admitted. Given the intended prejudicial effect

that evidence relating to Delford’s guardians and his daughter’s budgeis can have on a jury, if i

Jofs
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unperative that the State not be allowed to introduce such irrelevant evidence that does not

pertain to the $195,000 issue at hand.

Dated this 20" day of January 2017.

Respectiully submutted,

fs/Baniel T, Foley
DANIEL T. FOLEY, ESQ.
FOLEY & OAKES, PC
626 So. 87 St

Las Vegas, Nevada 39101
Attarneys for Defendant
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CERTIFICATE OF SERVICE

Pursunant to NEFCR 9, NRCP 3{(b} and EDCR 7.26, I hereby certify that | am an

employee of Foley & Oakes, PC, and that on the 20" day of January, 2017, | served the

|| following document(s):

| DEFENDANT’S REPLY TO THE STATE”S OPPOSTION TO MOTION IN LIMINE TO

EXCLUDE IRRELEVANT EVIDENCE OF PROPOSED BUDGETS OF TEXRI BLACK,

ME MENCARELLE'S COURT APPOINTED TEMPORARY GUARDIAN. AND MR,
"""""" EXPENDITURES ON BEHALF OF DELFORD MENCARELLI DURING HIS
GUARDIANSHIP WHICH BEGAN SEPTEMBER 16. 2013

I served the above-named document{s) by the following means to the person 5 as histed
below:

{x ] By Electronic Transmission through the Wiznet System:
Jay P. Raman

Deputy District Attorney

200 Lewis Ave

Las Vegas, NV 891355

P 1 By United States Mail, postage fully prepaid to person{s) and addresses as

follows:

[ 1 By Direct Email (as opposed 1o through the ECF system {lst persons and email
addresses). Based upon the written agreement of the parties to accept service by ematl or a court
order, 1 caused the document{s} {0 be sent to the persons at the email addresses listed below, |
did not recetve, within a reasonable ime after the transmission, any electronic message or other

1 indication that the transmussion was unsuccesstul,

[ 1 By Facsimile Transmission lo person(s) and addresses as follows: | faxed the
document(s} to the persons at the fax numbers listed hergin. No error was reported by the fax
machine that [ used. A copv of the record of the fax transmission 15 attached.

| declare under the penalty of perjury that the foregoing 18 true and correct.

/s/iz (souid |
An employee of FOLEY & OQAKES, PC
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I § MOT
E STEVEN B. WOLFSON
2§ Clark County Disirict Atiomey

| Nevada Bar #001568

3% JAY P. RAMAN

Chief Deputy District Attomey
4 § Nevada Bar #010193

200 Lewis Avenue
5 ii Las chas Wevada §9155-2211

(702 671-2500

6 § Attomey Eur Plaintiff
7
| DISTRICT COURT
8 i CLARK COUNTY, NEVADA
9 |
10§ THE STATE OF NEVADA, )
3
i | Plaintff, ’\;
12 RS % Lase No, C-16-313374-1
13 | HELEN NATKO, § DeptNo.  XIX
HI180757 y
14 o )
i Diefendant, g
15 )
it §

NOTICE OF MOTION AND MOTION IN LIMINE TO PRECLUDE RULINGS IN
i7 GUARBIANSHIP TRIAL AND TO PRECLUDE EVIDENCE OF POST-
GUARDIANSHIEP BUDGETYT FROM BEING HEARD IN THE CRIMINAL TRIAL

?i DATE OF NEXT HEARING: MAY 11,2016

b PIME OF HEARING: 8:30 AM

20 | COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, District Attorey,
21 through JAY P. RAMAN, Chief Deputy District Attorney, and files this Notice of Motion and
22 Motion in Limine to Preclude Rulings in Guardianship Trial and to Preclude Evidence of Post-
23 - Craardianship Budget from Being Heard in The Criminal Trial

4 ; This Mation is made and based upon ali the papers and pleadings on file herein, the
25 | attached points and authorsties in support hereof, and oral argument at the time of hearing, if

26§ deemed necessary by this Honorable Court.
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WNOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing molion on {or setting belfore the sbove entitled Court, in Department
Ki¥ thereof, on Wednesday, the 11th day of May, 2016, at the hour of 8:30 o'clock AM, or as
soon thereafier as counsel may be heard.
DATED this _22"2  day of April, 2016
STEVEN B. WOLFSON

Clark County District Attomey
Nevada Bar 001565

3Y /gAY P BAMAN
JIAY PO RAMAN
Chief Deputy District Altomey
Nevada Bar #10193

Points apd Authorities

VACTS AND CIRCUMSTANCES

The allegations tn the instani case are that on or sbout July §, 2013 Helen Matke
explotied Delford Mencarelli of 3195,000.00 by transferring the money out of lns accountinto
her own sole account where he had no access. The evidence has shown and will show the
following circumstances.

~  Pelford Mencarellt is the father of Tern Rlack. Tern Black is Delford Mencarslii’s only
child. Terrt Black is married to Richard Black, and they have 3 son named Daniel Black.

Daniel Black is Delford Mencarelli’s grandson.

- The Delford Mencarelli’s wife passed in approximately 1980, Helen Natko’s husband
simtlarty passed away in the same general timeframe. Both Delford Mencarelli and

Helen Matkoe Bived in Pennsylvania, but in different towns.

- Deltord Mencarelly and Helen Natko never resided in the same home in Penusylvania,

but they wers friends and daled sach other between 1932 and 1092,
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i - In 1992, Helen Natko moved to Las Vegas, Mevada. She sold her home in Pennsylvania
2 and purchased a home in Las Vegas, Delford Mencarelli remained and continued to
3 live in Pennsylvania,
4 - Between 1992 and 2002 Delford Menearelli travels every other year during the cold
5 months of the year to Las Vegas and stays with Helen Natko. This accounts for 4 to 5
& trips to Las Vegas during that decade span.,
7 - In 2000, Delford Mencarelli adds his danghter Terr Black as a joint account holder
8 over his Citizen’s bank accounts. This is done as a precautionary measure as her father
9 i5 advancing in age.
L ” - In 2002, Deiford Mencarelli decides to move to Las Vegas and will reside with Helen
i1 Matko. Delford Mencarelli sells bis Pennsvivania home, and arranges to pay rent o
12 Helen Natko in the amount of $700/mo. Terri Black states that the Delford Mencarelli’s
13 4 estate including the sale of the Pennsylvama home at that time was approximately
14 $500,600.00.
15 - At the time of the move, Delford Mencarelli is approxumately 72 vears old. In addition
3¢ ;; to his savings, he receives a pension from the Power Company, and social security. The
17 pension is approximately 3928.00, the social security payment is approximately
18 $1211.06.
19 ]E - While Delford Mencarells 15 iving in Las Vegas, Nevada his daughter and family visit
20 1 him about once a year, normally coinciding with Spring Break due to Terri’s son being
21 in school. In addiion to the visits, Terni speaks with her father normally once a week,
22 usually on the weekends.
23 - In 2008 a Plus Credit Union bank account 15 opened in Las Vegas by the Delford
24 Mencarelli. From this point forward his pension check is deposited and cashed through
25 this account, and the social security check still goes to Citizens Bank.
26 = o April ot 2011 Tern and Rick Black fly Delford Mencarell: and Helen Natko to visit
27 them in North Carclina for Easter. Delford Mencarelli at this ime was 80 years old,
28 and was noticeably slowing down. Helen Natko claims that Delford Mencarelli needs
3
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l{
} hearing aids, and tries to make Delford Mencarvelll wear them -« Delford Meancarells
2 refuses and denies hearing issues.
3 ~  Darmg time alone with the Delford Mencarelly, Tern reiterates long term planning and
4 care goals. She suggests that they {Rick and Terrt) could purchase a condo for Delford
5 Mencarellt and Helen Natko to live in in North Caroling so that they could be closer.
i Delford Mencarell: refuses the offer, as does Helen Natko when separately proposed to
7 her.
8 ﬁ - Ascan be seen during the Apni 2011 visii, Helen Natko and Delford Mencarelhs bicker
9 and argue quite a bit.
13 -~ On July 19,2011 Dr. Shauna Christiansen-Thistle conducts a Mini Mental Status exam
ki on Delford Mencarelll. He scored a 12 ontof 30. Dir. Christiansen-Thistle refers Delford
12 Mencarelli to a Neurologist, Dr. Christiansen-Thistle satd that Delford Mencarells was
i3 not capable of balancing a choeckbook, writing out bills, or being organtzed 4 a fasluon
14 i that 1t would take to manage his financial condition.
i3 - On August 4, 2011 $20,000.00 is transferred from Citizen’s bank to plus Credit Union,
i6 Tern Black 13 unaware and not made aware that this has cccurred.
17 - On August 15, 2011 $5,000.00 is withdrawn from Delford Mencarelli’s Plus Credit
i8 Union account, Terrt Black is unaware and not made aware that this has occusred.
19 - On Cotober 14, 2011 Delford Mencarelll was sesn by Dr. Howard Ehrenfeld, a
20 MNeurclogist, Delford scored a 13 out of 30 on the Mini Mental Status Exam. Dr.
21 Ehrenteld notes that Delford Menearelll has had difficulty with hus memory for about
22 three years, and that his significant other handles the finances.
23 | - On MNovember 1, 2011 $15,000.00 is withdrawn from Delford Mencarelli’s Plus Credit
24 Union account. Terri Black is unaware and not made aware that this has occurred.
25 - In May of 2012 Pelford Mencarelli and Helen Natko travel to Pittsburg to visit each
26 other’s relatives. Deliord Mencarelll v hospiialized dunng the stay due o
27 complications with medication and his disbetes, Terrt Black is only made aware of
28
4
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i Delford Mencareill’s hospitalization due o calling her Aunt. After several attempts to
2 call Helen Natko, she finally answers and explains that he was in the hospital,
3 - In July 2012 1n Las Vegas, Delford Mencarelliis hospitalized 1o Las Vegas. Terri Black
4 is never notified by Helen Natko that her father was in the hogpital,
5 - Om July 23, 2012 $150,000.00 is transferred from Citizens Bunk to the Plus Credit
6 Usnion. On the same date, Helen Natko is added as joint sccount holder with Delford
7 Mencarelis.
( - {n September 5, 2012 $5,000.00 15 withdrawn from Delford Mencarellt’s Plus Credit
9 Union account. Terrt Black 15 unaware and not made aware that this has ocourred.
1 ~ In March of 2013, Helen Natko calls Terri and says, 'Come get your father - he hasn't
i1 | paid rent this month’. Tern finds this odd, because Helen Natko s known to bring
12 Delford Mencarelll to the bank to cash his pension check, and he hands over the
i3 $700.00. Terrt spoke to Helen Natko the next day, she explained that 1t was just a bad
i4 day — they are olt. Tern expressed that she was more than willing to take her father to
i3 Hve with her in North Carolina.
16 - On Apnl 286, 2013 §56,000.00 is transferred from Citizen’s Bank to Delford’s Plys
t7 Credit Union Account (now joint with Helen)
18 - On June 4, 2013 a $5300 check 1s received by Daniel Black allegedly from Delford
19 Mencarstls for graduation from high school. Terri Black imumediately recognizes that o
20 is not Delford Mencarelit’s handwriting on the check. Ternt was also puzzled because
21 Delford always sent a card and cash, not a check.
22 “ - On oraround June 15, 2013 Terri Black went to the Pittsburg area 1o attend 2 funeral.
23 Because of the peographic location of Citizens bank, she i finally able to go to a branch
24 and request statements. While viewing the statements from Citizens Bank, she
25 discovers disbursements of £50,000 twice (one retumed due o non-sulficient funds).
26 Upon reviewing earlier statements she discovers transactions of $20,000 and $150,000.
27 < On June 22, 2013 Tern Black calls Delford Mencarelli. Terrt spoke about the funeral
28 and made other small talk with her father, and then approached the subject of the large
5
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money transters, Terrt asks about the $280,000 leaving Citizen’s bank. Dslford says
emphatically and repeatedly “no, all my money is tn Citizen’s Bank”. Helen Natkoe 18
also on the phone, and chimes w furst “we moved the money” suggesting 11 o Beliord.
Helen then accuses Teny, stating “why should yvou have i1 all?” Helen Natko says, ‘coms
get yvour father, I am putting him on a plane’. Terri explained after several calis that she
would come get her father the noxt day.

- Suill on June 22, 2013 Tern calls LVMPL after the events transpire to do a well check
on Dellord.

- On June 23, 2013 Tern and Richard Black arnive in Las Vegas with a one-way ticket
for Deiford 1o go 1o North Carolina with them. Helen Matko refuses 1o release Delford,
and will not even allow Terrt o speak m private with her [ather. Delford looks
disheveled. The police are unable or wnwilling fo assist,

-~ On June 27, 2013 Tern and Richard Black file a petiticn for appoiniment of guardian
hased upon the sbovementioned conduct,

-~ On July 5, 2013 Helen Natko transfers $193,000.00 from Delford Mencarell’s Plus
Credit Union Account to an account where the only account holder 15 Helen Natko.

- On August 19, 2013 Delford Mencarells 15 evaluated again by Dr. Ehrenfeld. He scores
a 10 out of 30 on the Mint Mental Status Exam.

-~ On Apnt 17, 2014 the Las Vegas Metropolitan Police Department begins an
investigation nio Elderly BExplotiation regarding Helen Natko’s actions with the
Delford Mencarellt’s finances.

- Douglas Winters, CPA will tesufy that duning the relevant years, Helen Natko's
gambling, and more importantly gambling losses far cutpaced her income.

¥vents that occur afier the timeframe of charged conduct and are nof relevant

- A guardianship trial started on Jun 3, 2014 and took place over the course of 11 non-
consecutive days. During the guardianship frial the hearing master, Jan Noeheim,
allowed hearsay evidenecse of the Delford Mencarellt”s wishas to be presented by Helen

Natko and Denise Comastro (private professional guardian), but restricted Tern and

L4
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H
] Richard Black and Delford’s other relatives from presenting hearsay of the Delford
2 | Mencarellt’s wishes,
3 - There were allegations made by Ternt and Richard Black that Helen Natko was
4 financially exploiting and isolating Dellord Mencarelli, despite those allegations and
5 evidence proving the same, the Guardianship Court ruled that Helen Natko could be
& guardian of person and esiate for Delford Mencarclhs,
7 - On July 11, 2014 the Guardianship Commissioner Jon Norheim issued s written
8 decision ordering that Helen Natho to have sole guardianship over the person and estate
9 of Deltord Mencarelli. The order i [inalized on August 5, 3014,
1 - On June 1, 2015 Commussioner Norheim 18 removed from all guardianship matters by
i1 the Fighth Judicial Dhistrie! Court. Subsequently, Judge Charles Hoskins i3 removed
i2 H from being an aliemate or appellate judge over guardianship cases. These changes were
i3 due to long standing complamnis from the Blacks and others about the way
4 Commissioner Norheim conducted proceedings, decisions, and many alleged frauds
15 being perpetrated against wards by guardians, Guardianship cascs were reassigned 1o
16 Judge Cynthis Ihanne Stecle. Addibionally, Chief Justice Hardesty sots up a
17 commission to make improvements to the guardianship process in Nevada.
18 ~  OnJone 23, 2015 Judge Steele held ber first hearing in Delford Mencarell guardianship
1% E| case. Judge Steele reversed and changed the guardianship order to make Helen Natko
20 and Terrt Black co-guardians.
21 - On July 3, 2015 Delford Mencarells passed away.
22 - The case 1s now i Probate Court and to a limited extient siill in guardianship where
23 u fews are being disputed andd held.
24 % N
25 §
26§ /Y
27 ARGUMENT
28
.
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; £ Evidence of what occurred at the Guavdianship Trial and Subsequent Budge
is Irrelevant and should not be admissible at Trial
2
3 A concept that almost as old as the law wself] s that issues of law are decided by the
4 | Judge, sssues of fact are decided by the Riry. A jury's role is to decide the facts of the case and
5 i apply them to the law as determined and given 1o the jury by the court. Sparf v, United States,
6 156 U.S. 51, 102, 15 8 € 273, 39 L. Ed. 343 (1895, United States v, Sympson, 460 ¥ .2d
7§ 515,519 (9th Cir. 1972). The standard for what evidence ts relevant is codified in NRS 48.015
8 I 10 48.035.
9
0| NRS 48. (15 “Re lovant evidence” defined. As used in this chapter,
11 “relevent evidence” means evidence having any fendency to make the
12 existence of any {act that is of conseguence to the determination of the
13 action more or less probable than it would be without the evidence.
i4 (Emphasis added).
£5
» NRS 48. 025 Rel evant  evidence generally admissible;  irrelevant  evidence
8 . -
inadmissible.
17 L. All relevant evidence 1s admissible, except:
19 {ay As othorwise provided by this title;
{b) As bhimited by the Constitution of the United States or of the State of Nevada;
19
or
20 (¢} Where a statute limiis the review of an administrative determination io the
21 record made or evidence offered before that tribunal.
ra
2. Evidence which is not relevant is not admissible. (Emphasis added).
22
23 WRES 48, 035 Exc lusion of relevant evidence on grounds of prejudice, confusion or
24 u waste of time.
I, Although relevant, evidence is not admissible if its probative value is
23 substantially oubtweighed by the danger of unfair prejudice, of confusion of the
a6 issues or of misleading the jury.
e 2. Although relevant, evidence may be excluded if its probative value is
".:“ , L hd Ld " L] i ;T
substantially outiveighed by considerations of undue delay, waste of fime ov
28 neediess presentation of cumulative evidence.
8
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3. Ewidence of another act or crime which 15 so closcly related to an act

i

confroversy or a crune charged that an ordinary witness cannot describe the act
2 controversy or the crime charged without referring to the other act or crime shall not be
3 excluded, but at the request of an interested party, a cautionary instruction shall be
i given explaining the reason for s admission. (Emphasis added).
3
5 A, Evidence of What Oceurred at the Guardianship Tual 1s Net Relevant Evidence
7 The Defendant will tmproperly attempt to let the jury know that the issues and

g i allegations that are contamed in the Criminal Case were heard in the Guardianship Case, and
o i that Hearmng Master Jon Norheim ruled that despite these allegalions Helen Natko was
10 | awarded guardianship,

11 Evidence that the Defense intends to talk about the Guardianship Trial is shown m
17§ several places thus far in this case. Helen Natko’s Counsel, Dan Foley, made hus entire cross-
13§ examination of Tern Black nothing more than an attempt to present irrelevant and inadmissible
14§ (by using the wrong witness) evidence of the Guardianship Trial before the Justice Court. The
15 | Defense presented a binder of evidence to the Justice Court, largely without legal foundation,
16 1| which meludes the Guardianship Comissioner’s report and recommendations. The Defense
17 { filed a motion in the Justice Courtto try and have the Crinunal Case dismissed under a theory
1g i of collateral estoppel (therr Hawed reasoning was because aliegations of exploitation were
19 i made during the guardianship trial that the State of Mevada could not later prosecute).

20 In g Criminal Case, the standard of relevance is shown by what is relevant or proving
51 # or disproving the charges in the charging document -- nothing more. The problem with
24 i ntroducing evidence about the Guardianship Trial and result 15 twolold. The first problem -
23 what ocourred 1 the Guardianship Trial 1s not relevant evidence because 1t 15 built upon
~4 W madmissible hearsay. The second problem is that ex-Guardianship Commissioner Norheiot's
55 I judgements on that inadmissible evidence, or even admissible evidence should not obscure
s | mdepsndent view of jurors i a separate orimainal case. Whether or not guardsanship s

7 i nghtfully or wronglolly awarded to Helen Natko 15 not relevant here, the same way that in a
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domestic violence or child abuse case who iz ultimately awarded custody would not be

relevant,

An example of this logical exercise 1s demonsirated 1n State v, Barnes

The connection Barnes hoped to establish was if the juvenile court determined
the children should be placed back in the home, the spanking was not as bad as
the Staie conlended, and no crimes were committed. The problem with this
contention is that chuld in need of care hearings and criminal irials are totally
different proccedings. The goal m a criminal case is to punish an offender for
his crime. X.8. A, 21-3101 et seq. The goal in a child in need of care case is to
reintegrate the children back into the home in a manner that will best serve the
children’s welfare, K.§. A, 38-1501, Procesdings pursuant to the code for care
of children are civil in nature. K. 8.A. 38-1501.

The sl coust did not err in granting the State's motion o limine. There 1s no
fogical connection between what happened at the custody heaning and whether
Bames commitied Crimes against the two boys. Just because the boys were
placed back in the home does not mean crimaes did not occur.

State v, Bames, 1993 Kan. App. Unpub. LEXIS 485, (Kan. Ct. App. Sept. 24,
19933

fact crvil guardianship trial to come before the crinunal jury. The issue before the guardianship
hearing master was ‘who should have gwardianship from that point forward over Delford
Mencarell’, 1t does not mean that cuimes did not occur previously, and it does not mean that
a full and complete (or fair) exploration of criminal allegations cceurred i the Guardianship
Trial. The Guardianship Case case 15 fanuly court/eivil 1n nature, our case 1s eniminal, The
State of Nevada was not g party to the family court action, therefore the State had no power o
present evidence o question wiliiesses.
There is no lawful justification that evidence of the Guardianship Trial should be

presented at the Preliminary Hearing in this case, and in fact it would be dangerous to do so.

143
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B While certainly not relevant, even if desmed ‘relevant” NRS 48035 excludes the

nresentation of the Guardianship Trial

;I The operative parts of NRS 48035 include the followng terms: evidence ix not
4 & admissible if its probative value is substantially outweighed by the danger of unfair

5 prejudice, of confusion of the issues or of misleading the jury, and evidence may be

ol

excluded if itz probative value is substantially outweighed by considerations of undue

~d

delay, waste of ime or neediess presentation of cumuiative evidence. (Sec 2&3). While it
8 1§ is clear that the Guardianship Trial is not relevant evidence, such evidence would certainly
Y H lead to confusion of the issues, unfair projudice, cause undue delay, waste of time, and needless
10 ¥ presentation of cumulative cvidence. Those terms properly define the bulk of the Defenses’

11§ inadmissible oxhibit binder ~ the Guardianship Trial,

12 i

13 . Evidence of Delford Mencarelli's budget established post-guardianship procsedings 1s
Likewise irrelevant

14

i3 The Defense will try to enter evidence of the proposed budget, or actual budget that

10 1 was formulated after guardianship was ordered — just as they did at the Prcliminary heanng.
7 ¥ The problem with entering said budget inio evidence or testimony, is that it was formulated
I3 W well afler the criminal acts in this case, and bears no relevance on whether or not Defendant
1y exploited or committed Theft on the Victim. For example, on July §, 2013 Helen Natko
20 W transfers $195.000.00 from Delford Mencarellt’s Plus Credit Union Account 1o an account
21 | where the only account holder 13 Helen Natko. The budget which was testified to was
22 | formulated and is dated years after July 5, 2013, In fact, the Preliminary Heanng showaed that
23 1 the budgetary schedule was from February of 2015 (Prelimmary Hearing Transcript, Vol [iL
24 p 93). Any of the budgets prepared m this case thal were enacted would be similardy not
25 1 relevant because they do not reflect any of the actual circomstances which occurred during the

3 . 3 3 -y =~ a s ] e o~ < - »
28 I fimeframe in question. Therefore, there 15 substantial misk of confusion of issues and

b2
o)

1
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misteading the pury - problems which the rules of evidence under NRS 48035 are designed
to prevent.

The trial in this case 1s slready going to be an unncecessarily lengthy affair {as was the
Preliminary Heanng), the last thing that needs to ooeur 18 wading indo irrelovant issues that
waste time, confuse the issues, are cumulative, and have a substantial probability of impairing
a jury’s ability to be fair and impartial. Therefore, the Guardianship Trnal evidence and any
budgets developed should be excluded from the Crimimnal Trial,

CONCLUSION

Rased on the foregoing, the Riate respecifully requests that this Honorable Courntio take
this GRANT the State’s Motion and restuet festimony, argument and evidence of the
Cuardienship Trial and to Preclude Evidence of Post-Guardianship Budget.

DATED this 227 day of April, 2015.

STEVEN B. WOLESOK
Clark County District Attorney
Movada Bar #001565

BY /JAY P RAMAN
IAY P RAMAN
Chiet Deputy Disirict Attoaney
Mevadsa Bar #8610183

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of the above and foregoing, was made this 22nd day of
April, 2016, by facsimile transmission to)
DANIEL FOLEY, ESQ.
FAX: 702-384-212%
/s/Deana Daniels

Secretary for the Ihstrict Alfomey's
{Otfice

AA00071



FOLEY

OAKES

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed

02/22/2017 11:52:52 AM

NOE :
DANIEL T. FOLEY, ESQ. % » [5@««.-—

Nevada Bar No. 1078
FOLEY & OAKES, PC

626 So. 8" Street

Las Vegas, Nevada 89101
Telephone: (702) 384-2070
Facsimile: (702) 384-2128
Email: dan@foleyoakes.com
Attorneys for Helen Natko

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA, Case No. C-16-313574-1
Dept. No. XIX
Plaintiff,
VS.
NOTICE OF ENTRY
HELEN NATKO #1186757,
Defendant.

NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT’S MOTION IN LIMINE
TO EXCLUDE IRRELEVANT EVIDENCE OF PROPOSED BUDGETS OF TERRI
BLACK, MR, MENCARELLI’S COURT APPOINTED TEMPORARY GUARDIAN, MR.
MENCARELLI’S COURT APPOINTED GUARDIAN, AS WELL AS ALL FINANCIAL
EXPENDITURES ON BEHALF OF DELFORD MENCARELLI DURING HIS
GUARDIANSHIP WHICH BEGAN ON SEPTEMBER 16" ", 2013

PLEASE TAKE NOTICE that the Clerk of the Court entered the Order of the Court
regarding the partics’ Order Granting Defendant’s Motion in Limine to Exclude Irrelevant
Evidence of Proposed Budgets of Terri Black, Mr. Mencarelli’s Court Appointed Temporary
Guardian, Mr. Mencarelli’s Court Appointed Guardian, as well as All Financial Expenditures on
Behalf of Delford Mencarelli During His Guardianship Which Began on September 16", 2013 in
the above-entitled manner on February 21%, 2017. A copy of said Order Granting Defendant’s
Motion in Limine to Exclude Irrelevant Evidence of Proposed Budgets of Terri Black, Mr.

Mencarelli’s Court Appointed Temporary Guardian, Mr. Mencarelli’s Court Appointed

lof2
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Guardian, as well as All Financial Expenditures on Behalf of Delford Mencarelli During His

Guardianship Which Began on September 16™, 2013 is attached hereto as Exhibit “A”.

DATED this 22" day of February 2017

20f2

FOLEY & OAKES, PC

/s/Daniel T. Foley

Daniel T. Foley, Esq.
Nevada Bar No. 1078
626 So. 8" Street

Las Vegas, NV §9101
(702) 384-2070
Attorneys for Defendant
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and My Natko’s Reply brief] the Court, having heard oral arguments from counsel, and good

HQause appearing therelorg,

Mencareil’s Couart Appoind Onardian, as Well gs Al

Electronically Filed
02/21/2017 12:42:06 PM

T 0 0 o A ol ol A i i =™ " ™

Nevada Bar Mo, 107
} {1 EY g& OARES ‘g}L CLERK OF THE COURT

{3 & Sa. 8 Street

A A R LAk bbb

Telephone: :.,i}“'“} 3184-2070
 Pacsindle: (702) 384-2128
F*‘wmﬂ‘?i: daniaifelevoeakes.com

orneus for Helen *u,? fo

A A e

iy,
Ty

o

o

IHSTRICT COURTY
CLARK COUNTY, NEVARA

THE STATE OF NEVADA, - Case No. CLTE-11 187448
- Dept. No. XIX

T e e A A A A A m e rrEFTrTEEN NN r S S aEa

Plamiit,

red
il‘l'. b" .

HELEN NATROV 1 IRGTSY,

N

ORDER GRANTING DEFENDANT'S MOTION IN LIMINE TO EXCLUDE
mm § ¥, ‘iv’ ‘&‘ﬁ i' §* ‘E EBE?% F {}i‘ FRE §§*{}%§t E‘B hi iﬁisﬁ‘”ﬁ ;‘;a f}? TE‘ R}{E i*sff; ffi.{ fh._ WR

---------------

--------------

--------------------------

P
poc;
i
AL
{"*:
pﬂ‘”
;é"Z
}‘“"‘"‘
w
m
m
f
f’“ﬁ‘:
o
“oor' |
,.am
?"‘
% ook 1y
,pﬁ"’
B2}
E‘:"
‘mv
ot
ﬁ
mf‘
E““‘
s
% S
e,
"

M
;Ev“'
o 5
A iwdi
pmn-;
p‘ﬂ‘
J”’
Lo

I;ﬂ
B
ﬁ
m
bﬁd
;,;,
f‘
w""
anud
F-"'i"i"-‘i
“’3??
P
4&’
1ra?
A
2l
:mm:
qﬁ""
Fﬁ‘

--------------

Defendant, Helen Natko's Motlon in Limine to Exclude Irrelevant Pyvidence of Proposed
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Temporary Guardian, and M, Menearelit's Coort Appoint Guardian, as Well as Al Financigl

tapenditures on Behall of Delford Mendearelll During His Guardianship Which Began

September 16, 2013 18 Granted in full
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LAS VEGAS, NEVADA, MONDAY, APRIL 10, 2017, 11:32 A.M.

(Outside the presence of the jury)

THE COURT:

Okay. We're on the record in the case

of State of Nevada versus Helen Natko in C-313574. I'd like

the record to reflect

the presence of the defendant and her

counsel, as well as the State and their counsel. We're

outside the presence of the jury.

At this point in time, I'd like to know, is the

State familiar with the Court's proposed Instructions 1

through 307
MR. RAMAN:
THE COURT:
Instructions?
MR. RAMAN:
THE COURT:
Instructions that you
MR. RAMAN:
THE COURT:
through 307
MR. FOLEY:
THE COURT:
Instructions?
MR. FOLEY:
THE COURT:

MR. FOLEY:

We are, Your Honor.

Do you object to giving any of these

I don't think so, Judge.

Okay. Do you have any additional
propose?

No.

And is the defendant familiar with 1

Yes, Your Honor.

And do you object to giving any of these

I do.
Okay.

I object, Your Honor, to Instruction No.

Verbatim Digital Reporting, LLC 4 303-798-0890
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18.

THE COURT: Okay.

MR. FOLEY: And the basis of my objection is
multiple. For one, I think it directly conflicts with and
makes it extremely confusing when you look at Instruction 16
and 17. 16 and 17 ever simply recitations of the statute.

This jury Instruction No. 18 is from the -- drafted

from the case of Walch v. State, which was decided under the

old statute NRS 100.085, as it existed prior to its amendment
in 1995. And its amendment in 1995 was brought about by the

result of the Starr v. Rousselet case, which is Starr is with

two R's, and then Rousselet is R-o-u-s-s-e-l-e-t, 877 P.2d
525.

I have provided the Court with the legislative
history from SB-424 from the 1995 Legislature, which I'd like
that legislative history marked and admitted.

And basically, the purpose of the amendment to the
statute was to make it so that when someone created a joint
account, as we have here in Instructions 16 and 17, both
parties to the joint account had absolute right to remove any
funds at any time that they wanted.

And the new legislation basically legislatively

overruled the Starr v. Rousselet case where the Court allowed

parole evidence in to show what the original depositor whose

account became a joint account, what his intentions were in
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creating that joint account.

The legislature felt that such a result was
untenable, and the banking industry as well as those concerned
for individuals regarding estate planning said that -- and the
reason the statute was amended, so that you wouldn't have this
situation, that every joint account was subject to subsequent
review and oral testimony to challenge the intent of the
parties.

The Court, and we discussed this at length in
chamber, the Walch case that came out was a situation where --
and I don't quarrel with that result. In the fact that it's
still -- still is good law, but I think the law of the Walch
v. State case is that if there was an illegal creation of the
joint account or if there was an illegal contribution to the

joint account, such as Walch v. State, where a woman was put

in and given Power of Attorney over the woman's, Nell Laird,
L-a-i-r-d, her funds, was given Power of Attorney with a
specific Instruction that she could not use those funds for
herself or for her beneficiaries. Robin Walch, then who had
that Power of Attorney, went and created a joint account and
then argued to the Court, well, since I a joint account, I can
do whatever I want with the funds.

The Court basically said just because you get a
joint account doesn't in, in essence, get you a "get out of

jail free" card. If you illegally or unlawfully created that
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joint account, which -- and Robin Walch had done by abusing
her authority as a fiduciary under the Power of Attorney and
putting it into the joint account, the Court will look at that
creation, and the existence of a joint account doesn't void or
eliminate any unlawful activities that is took place, again,
with the creation or the funding of the joint account.

So, I think that this Instruction No. 18 gives the
jury the impression that at any point in time after the
creation of a joint account, the person whose money it was
originally, his intent can be viewed, and one can determine
whether the other signer on the joint account, therefore,
withdrew money consistent with his intent.

I think this is extremely problematic, because you
could have someone like that's intent change from before
creating the joint account until the day before he died, and
thereby, basically, changing this wvehicle of joint account any
time he wanted by just what is in his mind or what other
people think was in his mind.

So I really do think that this Instruction 18 is
erroneous. I think it, quite frankly, is -- creates
reversible error and is absolutely inconsistent with the
statutory amendments in 1995.

THE COURT: Mr. Raman, did you want to make any
further record?

MR. RAMAN: Yes, Your Honor. I do not believe that
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what the defense purports Walch stands for, is what it
actually stands for, in comparison to 205.0832, the
comprehensive theft statute. This case establishes that none
of the authority that Ms. Walch used as a joint accountholder
shields her from liability through theft in a criminal case.
That was a criminal case.

They say, "The effect of NRS 100.085 is to protect a
depository, such as a bank, from liability, if it pays out
money to a joint tenant of an account.”™ So it allows access
and it doesn't fault the bank liability-wise for allowing that
access if a joint account exists.

"Walch does not show" -- and I'm reading directly
from the case -- "how any of this law affords her immunity" --
"affords immunity to her as a joint tenant in a criminal
prosecution for theft." So essentially, what the defense has
been arguing is, well, this is somehow confusing.

No, what's confusing is the definitions that have
been provided, which we're agreeing to, say joint tenancy is
this, Jjoint accounts are this. But you have to dial that back
with this Instruction, which comes directly from the holding;
not the dicta of the case, the holding, which says, "We
conclude that Walch's mere status as a party to the joint
accounts does not provide her with lawful authority to use
Nell's assets for her own benefit and therefore did not

preclude her conviction for theft."
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We've made a very liberal reading of that as far --
actually, the word is "conservative". "A person's status as a
joint accountholder does not, by itself, provide lawful
authority to use or transfer another's assets for their own
benefit."

It's basically dialing back and saying, just because
you're a joint accountholder on somebody's account doesn't
mean that's a bar to your prosecution. You can do whatever
the heck you want with total impunity.

The common -- common sense logic says, Jjust because
I'm on account with somebody doesn't mean I can steal their
property. And what Mr. Foley had tried to propose, although,
I think his objection is not in the general sense, is that we
would somehow have to prove that when the account was created
that there was criminal intent, that it was created under
criminal means.

Obviously, that's not an element of any kind of
crime. The taking was not between Citizens Bank going to a
joint account with Delford and Helen, and a conversion of that
account to its joint account. The taking was when Helen took
the $195,000 of Del's money from the joint account and put it
into her own sole account. That's why we've charged July 5th,
2013 as being the crime.

For us to backwards prove, well, what was her

criminal intent at the time a joint account was created, well,
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now you have circumstances where two people create a joint
account 20 years ago, that account's never funded. Then
somebody loses capacity, as they have in this case. The
person who's taking advantage, transfers money from another
account of theirs and then takes it. Now we have to prove all
of a sudden 20 years ago that that account was made for this
purpose? That's totally contrary to all common decency.

That would allow theft to reign supreme. Now,
obviously, Walch does not stand for what the defense is
purporting it to stand for and I believe Your Honor is correct
that the Instructions as they're written is how they should
stand.

MR. FOLEY: If I might, Your Honor, just to follow
up. One, I don't think the comprehensive theft statutes in
any way change or trump NRS 100.085. And as far as Counsel's
recitation that I'm citing from dicta, the specific quote from
the case 1is, "The jury could have properly found that Walch
acted without lawful authority when she placed Nell's funds
into the two accounts in the first place."

And then the conclusion of the case states, "Walch's
status as joint holder of the two accounts did not preclude
the jury from finding that she stole funds which passed
through the accounts.

Not stealing funds at the time she withdrew them,

but she stole funds which passed through. And so that's --
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that's the crime, if you will, that someone doesn't get off
the hook by simply stealing money, and then putting them into
a joint account. If you've stolen the money, you can face
charges for that crime and the fact that you end up putting
them in a joint account doesn't let you off the hook.

But if there's no crime, no theft in establishing or
funding that joint account, once the joint account is
established, it's the property of both, and both have full
authority and ability to withdraw all funds from the account
at any time without subsequent parole evidence being admitted
by family members or whatever to say dad's intent changed at
some point along the line.

THE COURT: Okay. All right. The Instruction that
was proposed by the State is jury Instruction No.18. The
Instruction proposed by the defense is -- reads this way, "A
person's status as a joint accountholder does not excuse a
prior unlawful creation of the joint account.”

And technically, that's correct as well that a
person's status as a joint accountholder does not excuse a
prior unlawful creation of a joint account. That -- I think,
that's common sense as well. But the Instruction is -- you're
asking to provide that not in addition, but in position of
Jury Instruction No. 18, that a person's status as a joint
accountholder does not by itself provide lawful authority to

use or transfer another's assets from their own benefit.
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I think that's the correct status of the law. So
are you asking for an additional Instruction or "instead of"
Instruction?

MR. FOLEY: I'm asking for -- quite frankly, I'd ask
for either. I think it's most proper as an "instead of". But
as an alternative, I'll take it as an additional Instruction
as written.

THE COURT: Mr. Raman, do you have any objection to
that?

MR. RAMAN: Yes, I would, Judge. Again, that has
nothing to do with the theory of our case. Our case is
charged on July 5th, 2013, she took the money. We're not here
to prove elements and add elements to this crime because he
wants to propose an Instruction based upon his reading of
Walch. That's not how it works. We have certain elements and
we have certain charges.

THE COURT: Okay.

MR. RAMAN: And that's like going down the line of
lesser relateds, which we don't do. Now you're going have us
prove crimes we never intended to charge? We're not here to
prove about whether she had criminal intent at the time of
creation of the account. We're here to prove that on July
5th, she intended to take the money.

THE COURT: All right.

MR. FOLEY: We spent a great deal of time on this
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and throughout the entire case about what his mental status
was at the time of the creation of the joint account. The
fact that the State may have mischarged, improperly drafted
their charges, is simply not Helen's fault. And if that, as
Your Honor just said, which I think it is, is a proper and
lawful Instruction, then it should be given in the
alternative, and let the State argue what they want and we're
able to present that as an actual proper statement of the law
that that they're --

THE COURT: The -- the concern I have with that,
Mr. Foley, is that if I -- if I instructed them on the
Instruction you have, then that would be confusing because it
would lead the jury to believe that then the State would have
that added obligation to establish there was an unlawful
creation of the account before it was even being used.

MR. FOLEY: That doesn't state that that's State's
burden. That simply is a statement of the law, that Helen is
not excused if this was an unlawful creation of that account.

THE COURT: Yeah, but there's no challenge of that
at the time the account was created.

MR. FOLEY: Well, and actually, that's not so. If
you look at the charges, as Counsel argue the other day, they
go back to between August 1st, 2011 and August 31st, 2013.

THE COURT: Yeah, okay. All right. I will give the

Instruction then, in addition. I'm not going to strike the
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State's Instruction. 1I'll give them together.

MR. FOLEY: Okay.

THE COURT: So I'll put it in 18, and then I'll have
to renumber the Instructions. So I'll put it in as Number 19
and then I'll go on there with my -- I think that mine would
have worked.

MR. RAMAN: Judge, can you read that one again as
you're going to offer it?

THE COURT: Yeah. "A person's status as a joint
accountholder does not excuse a prior unlawful creation of a
joint account." Okay? So --

THE CLERK: Wait. What do you want it to be?

THE COURT: -- the ones I -- the ones I -- I have.
And ask Dave -- get Dave out here.

THE CLERK: Okay.

THE COURT: Okay?

MR. RAMAN: Okay, thanks.

(Court/Clerk/Law Clerk conferring)

THE COURT: Okay. Is there any other instructions
that you wish to propose at this time, Mr. Foley?

MR. FOLEY: No, Your Honor.

THE COURT: For the record, I am going to -- you had
asked an Instruction, "In deciding the facts of the case, you
may have to decide what witnesses believe," it's a -- it's a

longer version of the credibility/believability. I'm going
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to go ahead and mark that, but I'm not going to give it.
Mr. Foley?

MR. FOLEY: Yes, thank you, Your Honor.

THE COURT: All right. So, all right. $So are you
familiar -- are both parties familiar with the -- State, are
you familiar with the proposed verdict form?

MR. RAMAN: Yes, Your Honor.

THE COURT: And Mr. Foley, are you familiar with
the proposed verdict form?

MR. FOLEY: Yes.

THE COURT: Do you have any objection to it be
given in that manner?

MR. FOLEY: ©No. ©No, Your Honor.

THE COURT: State?

MR. RAMAN: No.

THE COURT: All right. So --

(Court/Clerk conferring)

THE COURT: All right. While we wait for the jury
Instructions to be formalized so we can provide them copies
of them copies of them --

THE COURT: And you want --

THE COURT: Yeah, just put it in as 18A. Then why
don't you guys take a break, and we'll be off the record,
okay?

MR. RAMAN: Okay.

Verbatim Digital Reporting, LLC 4 303-798-0890
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MR. FOLEY: Thank you, Your Honor.
THE MARSHAL: Court is in short recess.
(Court recessed at 11:50 a.m. until 12:09 p.m.)

(Outside the presence of the jury.)

THE MARSHAL: Please be seated.

THE COURT: Okay. -- all right. So we need to go

ahead and get the jury in. We've settled the Instructions.
(Pause in the proceedings; waiting for jury)

THE MARSHAL: All rise for the presence of the

jury.
(In the presence of the jury)
THE COURT: Okay. Everybody, please have a seat.
Back on the record in Case C-313574. State of Nevada versus

Helen Natko. 1I'd like the record to reflect the presence of
the defendant, her counsel, as well as the State and their
counsel.

(JURY ROLL CALL)

THE COURT: All members of the jury have answered
to the call. Will the parties stipulate to the presence of
the jury?

MR. FOLEY: Yes, Your Honor.

MR. RAMAN: Yes, Your Honor.

THE COURT: Okay. Ladies and gentlemen, I'm want
to apologize to you. I got started a little late this

morning with my calendar. We had some things to do here. I
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appreciate your attentiveness and waiting for me. At this
point in time, I'm about to instruct you upon the law, what
applies to this case. I'd like to instruct you orally
without reading it to you, however, these Instructions are of
such importance that it's necessary for me to read them
carefully to you. The Instructions are long and some are
quite complicated.

If they are not especially clear whether I read
them to you, please keep in mind that when you go to the
room, Jjury room, you'll be able to keep these carefully
prepared Instructions with you. Also, you have a copy before
you. If you'd like to read along, that's fine, as well.

(JURY INSTRUCTIONS READ TO THE JURY)

THE COURT: Mr. Raman?

MR. RAMAN: Yes, Judge.

THE COURT: Did you wish to address the Court
(sic)?

MR. RAMAN: Absolutely.

(State's closing argument not transcribed)

THE COURT: Thank you, Mr. Raman. Mr. Foley, do
you want to take a break?

MR. FOLEY: I do, Your Honor.

THE COURT: Okay. Ladies and gentlemen, we're
going to give you about a ten minute break. Give you an

opportunity to stretch your legs. And you're admonished not
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to converse amongst yourselves or with anyone else on any
subject connected with this trial or read, watch or listen to
any report or commentary on the trial or by any person
connected with this case or by any medium of information,
including without limitation, newspaper, television, Internet
or radio.

You're further admonished not to form or express
any opinion on any subject connected with this trial until
the case is finally submitted to you. It's now, what's that
20 —-- let's say 25 after. So be ready to get started by 25
until, okay? We'll be at ease while the jury exits the room.
Okay?

(Outside the presence of the jury.)

THE COURT: Okay. We're outside the presence of
the jury. 25 until, be ready to get going. If you need a
little more time, let me know. Okay?

MR. FOLEY: Thank you, Your Honor.

THE COURT: We're off the record.

(Court recessed at 1:21 p.m. until 1:38 p.m.)
(Outside the presence of the jury.)

THE MARSHAL: -- court is back in session.

THE COURT: Go ahead and get the jury, Ed.

THE MARSHAL: Yes, sir.

(Pause in the proceedings; waiting for jury)

THE MARSHAL: All rise for the purpose the presence
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of the jury.
(In the presence of the jury.)

THE COURT: Okay. Everybody, go ahead and have a
seat. We're back on the record in the case of State of
Nevada versus Helen Natko in C-313574. 1I'd like the record
to reflect the presence of the defendant, her counsel, as
well as the State and their counsel, all members of the jury.
Will the parties stipulate to the presence of the jury?

MR. RAMAN: Yes, Your Honor.

MR. FOLEY: Yes, Your Honor.

THE COURT: Okay. Mr. Foley, did you wish to
address the jury?

MR. FOLEY: Yes, Your Honor.

(Defendant's closing argument not transcribed)

THE COURT: Thank you, Mr. Foley. Mr. Raman, Ms.
Derjavina, do you wish to rebut?

MS. DERJAVINA: Yes, Your Honor.

THE COURT: Okay.

(State's rebuttal closing arguments not transcribed)

THE COURT: All right, thank you, Ms. Derjavina.
At this point in time, I'm going to have my clerk swear my
officers in to take charge of the jurors.

(SWEARING OF OFFICERS OF THE COURT)
THE COURT: Okay, ladies and gentlemen, what we're

going to do at this point in time, is I'm going to release
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you to the deliberation room, give you an opportunity to
start discussing the case.

Ladies and gentlemen, the -- under our
Constitution, 12 jurors will be deliberating, not all 14 of
you. I put two additional jurors in for alternates.
Oftentimes, I've had to use them. I don't tell you who the
alternates are because I've had experiences where the
alternates don't seem to give me the attention that I think
is important, even many of them are late, they don't think
that this matters, they don't think they're ever going to be
involved in the case so they don't pay any attention.

So we've come up with a way we do it now. The
parties know who the alternates are, but you all don't.
George Vasquez and Benjamin Marullo you're my alternates.
You are not excused from this matter. However, you will not
start deliberation with this group.

If for some reason something happens and I need to
excuse one of those jurors, then one of you will step in
their position. So what I'm going to do is I'm going to have
you all exit together. And I need contact information for
Mr. Vasquez and Mr. Marullo that I can get you immediately,
not only to possibly let you know that we have a verdict or
let you know that we need you to come in or to let you know
that we're excusing you.

I don't need an answering machine. I don't need a
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boss's number. I need some way of getting ahold of you
immediately. Okay? Can you both do that? All right.

So at this point in time, I'll let you go ahead and
go into the jury room. My Marshal and my JEA will take
control of that at this point. You need to exit the back
door here. Okay? Take your notebooks with you. All right.
Take all items that you brought with you with you.

(Jury retired to deliberate at 3:00 P.M.)
(Outside the presence of the jury)

THE COURT: Okay. We're outside the presence of
the jury. Is there anything that needs to be put on the
record by either party at this time?

MR. RAMAN: No, Judge. Do we give your people our
phone numbers?

THE COURT: Yes. Mr. Foley, anything?

MR. FOLEY: Nothing, Your Honor.

THE COURT: All right. Make sure you give me
contact information so we can reach you. What I'm planning
on doing is if I don't hear anything from them before 5:00,
is I'll reach out to them and see if they want to stay. If
they do, then I'll continue staying. I'll just have to let
you all know how long we're going to keep them. Usually,
I'll probably let them go by 5:00, and then they'll come back
tomorrow by 8:30 to resume deliberations. Okay?

MR. FOLEY: Okay.
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THE COURT: All right.

MR. RAMAN: Thank you, Judge.

THE COURT: Have a good evening. We're off the
record

(Court recessed at 3:01 P.M.)
* * * * *

ATTEST: I hereby certify that I have truly and correctly
transcribed the audio/visual proceedings in the above-

entitled case to the best of my ability.

r_’f%u_l.u.i ‘Rondl
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FILED IN OPEN COURT
INST STEVEN D. GRIERSON
CLERK OF THE COURT

! APR 1 { 2017

e\

TIA EVERETT, DEPUTY

CLARK COUNTY. NEVADA
THE STATE OF NEVADA,
Plaintiff,
e CASENO: C-16-313574-1
HELEN NATKO, DEPTNO: XIX
Defendant.

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it
would be a violation of your oath to base a verdict upon any other view of the law than that

given in the instructions of the Court.

C-16-313674-1
INST

instructions to the Jury
4639887

AR

AA00097

32



L =2 =R s Y ¥ L L

(YO N SR NG S NC TR YO SR NC YR N S NG TN SN T G Uy SVt GO G
0 3 O W B W RN = O W 68 O s W N - O

INSTRUCTION NO. / ¢

When a deposit has been made in the name of the depositor and one or more other
persons, and in a form intended to be paid or delivered to any one of them, or the survivor or

survivors of them, the deposit is the property of the persons as joint tenants.
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INSTRUCTION NO. {7

The use by a depositor.of any of the following words or terms in designating the
ownership if an account indicates the intent of the depositor that the account be held in joint
tenancy:

(a) Joint;

(b) Joint account;
(¢) Jointly held;

(d) Joint tenants;

(e) Joint tenancy; or

(f) Joint tenants with right of survivorship.
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INSTRUCTIONNO. (&

A person’s status as a joint account holder does not by itself provide lawful authority

to use or transfer another assets for their own benefit.
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