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1 LAS VEGAS, NEVADA, WEDNESDAY, MAY 3, 2017, 8:37 A.M.

2 THE COURT:  Okay.  Yeah, this is State of Nevada

3 versus Helen Natko in C-313574.  

4 All right.  This is on calendar.  Today the

5 defendant has filed a Motion to Set Aside the Verdict or Enter

6 a Judgment of Acquittal.  Did you want to address the Court

7 any further, Mr. Foley?  

8 MR. FOLEY:  Very briefly, Your Honor.  

9 THE COURT:  Okay.  

10 MR. FOLEY:  Dan Foley on behalf of Helen Natko.  May

11 I approach, Your Honor?  I just want to hand you this.

12 THE COURT:  Yes.  

13 MR. FOLEY:  This is the amended statute and it's on

14 the back of the Exhibit B that I attached, Your Honor.  And

15 that is the amended -- amendment to the statute in 1995 of

16 section 100.085.  

17 And I know we've -- we've beat this up pretty good,

18 Your Honor.  But one thing that I think that maybe has slipped

19 here is that if you read -- and I provided you with some

20 highlighted information there.  Again, it states, "When a

21 deposit" -- on subsection (1).  "When a deposit has been made

22 in the name of a depositor and one or other persons in a form

23 intended".  Now, that "intended", as it's in italics there,

24 with language that was added to this statute, okay?  

25 It's there again in the next section that just says,
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1 "If an account is intended to be held in joint tenancy, the

2 account or proceeds are owned by the persons named and may be

3 paid or delivered to any of them during the lifetime of all." 

4 Again, "intended".  

5 That's when you then go to the big section that was

6 added at the end, which provides that, For purposes of this

7 section, it goes on, it says, anyway, that designating the

8 ownership, the last two lines, of an account indicates the

9 intent of the depositor that the account be held in joint

10 tenancy, and it lists the six incidences which will show that

11 intent.  

12 As I've argued, Your Honor, I think this further

13 supports it, that this statute was, by its amendment,

14 overruled Walch v. State, overruled Starr v. Rousselet.  And

15 the fact is, is that by creating an account and putting joint

16 tenancy on it, it indicates the intent, and therefore, any

17 such joint account can be withdrawn, all the funds can be

18 withdrawn from either party to that account.  

19 That being the case, there was no sufficient

20 evidence admitted in this case to in any way challenge the

21 creation of that joint tenancy account.  The focus on this was

22 in the July 13th withdrawal.  

23 We had some anecdotal testimony about Del

24 Mencarelli's competency, but there was never an opinion -- no

25 doctor ever said, including Dr. Brown, that to a reasonable

Verbatim Digital Reporting, LLC � 303-798-0890

AA00152



4

1 degree medical certainty he was incompetent.  In fact, his own

2 doctor said he understood and he was competent.  That's the

3 basis of the motion, Your Honor.  

4 MS. DERJAVINA:  And, Your Honor, just briefly.  As

5 we -- the State mentioned in our motion, the State's position

6 is that the argument in the motion is inappropriate for a

7 Motion to Set Aside a verdict.  In essence, defense counsel is

8 not arguing the sufficiency of the evidence, he's arguing that

9 the Court erred in their interpretation of the Walch decision

10 and therefore erred in the instructions given.  

11 That type of argument, if raised at all, should be

12 raised on appeal, not in a Motion to Set Aside the Verdict. 

13 Additionally, the State's position is that defense's argument

14 is precluded by res judicata.  We've had several litigations

15 regarding the Walch decision, regarding the language of the

16 amendment of the statute, and Court made a final decision

17 during trial, and that decision is final.  And if it's to be

18 raised again, it should be raised on appeal, not on a Motion

19 to Set Aside the Verdict.  

20 So the State's position is at this -- the arguments

21 raised, as a whole, in defense's motion is in appropriate for

22 a Motion to Set Aside a Verdict.  

23 THE COURT:  As I had indicated previously, my

24 decision was basically contrary, obviously, to the defendant's

25 position in this matter.  But I want to reiterate on this. 
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1 With respect to the Walch decision, I don't believe that the

2 statute overrules Walch.  There's nothing -- there's no --

3 throughout all my research based on this, prior to the jury

4 instructions, and prior -- in regards to your previous motion,

5 there's nothing that shows that Walch has been overruled, that

6 it's not good law.  

7 It specifically in that case, though, the defendant

8 did make an argument that the deposits in the two joint

9 accounts became hers and the victim's joint legal property. 

10 The defendant, therefore, had lawful authority to withdraw

11 them and use them as the defendant wished pursuant to NRS

12 100.0851, as basically what the argument is being made here by

13 defense counsel.  

14 However, the Supreme Court in that -- in the case

15 actually disagreed with the statement, as the defendant

16 contended it to be, indicating that the theft from the case

17 under 100.0851, was enacted to protect -- the statute was

18 enacted to protect the depository, the bank, from liability as

19 it pays money out to a joint tenant of an account.  Otherwise,

20 you could be going back to the bank and alleging the bank had

21 misappropriated the funds by giving them to the wrong person. 

22 The Supreme Court in the case actually -- in the

23 Walch case actually stated that because the defendant was

24 charged with NRS 205.0832(1) and (2), much like in this case,

25 there's no need for them to struggle with the technical
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1 distinctions between embezzlement, larceny and other similar

2 offenses as long as the State charged the appropriate

3 subsections in the statute.  

4 The Nevada Supreme Court went on and held that the

5 defendant's mere status as a party to a joint account did not

6 provide her with lawful authority to use the victim's assets

7 for her own benefit and, therefore, did not preclude her from

8 conviction of the theft.  

9 Much like the analogy that I made with regards to a

10 car.  It easier to understand it, under those circumstances, I

11 believe, that if you have a car and you own a car with another

12 individual, the car's licensed in both your names, the car is

13 insured in both your names.  But you take the car from the

14 person that you have access with it, and you prevent that

15 person from having access to that vehicle, then you're subject

16 to the comprehensive theft statute as charged here.  

17 And that's what the evidence showed in this case, is

18 that your client took the money out of the account, put it in

19 her own account, preventing the -- Del from having access to

20 that, and preventing Del from being able to exercise any

21 control over that, for that short period of time.  And that

22 was the charge and that's the -- was under the theft statute.  

23 So for that reason, I'm going to deny your motion,

24 once again, to set aside the verdict and enter a judgment of

25 acquittal.  

Verbatim Digital Reporting, LLC � 303-798-0890

AA00155



7

1 MR. FOLEY:  Thank you, Your Honor.  

2 THE COURT:  Okay.  

3 MS. DERJAVINA:  Thank you.  

4 MR. RAMAN:  Thank you.

5 THE COURT:  So the sentencing date will stand. 

6 Okay.  All right.  

7 MR. RAMAN:  Have a good week, Judge.  

8 (Proceeding concluded at 8:45 A.M.) 

9 *   *   *   *   * 

10 ATTEST:  I hereby certify that I have truly and correctly

11 transcribed the audio/visual proceedings in the above-entitled

12 case to the best of my ability.

13

14

15                                    

16 JULIE LORD, INDEPENDENT TRANSCRIBER  

17  

18

19

20

21

22

23

24

25
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1 LAS VEGAS, NEVADA, MONDAY, APRIL 10, 2017, 11:32 A.M.

2 (Outside the presence of the jury) 

3 THE COURT:  Okay.  We're on the record in the case

4 of State of Nevada versus Helen Natko in C-313574.  I'd like

5 the record to reflect the presence of the defendant and her

6 counsel, as well as the State and their counsel.  We're

7 outside the presence of the jury.  

8 At this point in time, I'd like to know, is the

9 State familiar with the Court's proposed Instructions 1

10 through 30?  

11 MR. RAMAN:  We are, Your Honor.  

12 THE COURT:  Do you object to giving any of these

13 Instructions?  

14 MR. RAMAN:  I don't think so, Judge.  

15 THE COURT:  Okay.  Do you have any additional

16 Instructions that you propose?  

17 MR. RAMAN:  No.  

18 THE COURT:  And is the defendant familiar with 1

19 through 30?  

20 MR. FOLEY:  Yes, Your Honor.  

21 THE COURT:  And do you object to giving any of these

22 Instructions?  

23 MR. FOLEY:  I do.  

24 THE COURT:  Okay.  

25 MR. FOLEY:  I object, Your Honor, to Instruction No.
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1 18.  

2 THE COURT:  Okay.  

3 MR. FOLEY:  And the basis of my objection is

4 multiple.  For one, I think it directly conflicts with and

5 makes it extremely confusing when you look at Instruction 16

6 and 17.  16 and 17 ever simply recitations of the statute.

7   This jury Instruction No. 18 is from the -- drafted 

8 from the case of Walch v. State, which was decided under the

9 old statute NRS 100.085, as it existed prior to its amendment

10 in 1995.  And its amendment in 1995 was brought about by the

11 result of the Starr v. Rousselet case, which is Starr is with

12 two R's, and then Rousselet is R-o-u-s-s-e-l-e-t, 877 P.2d

13 525.  

14 I have provided the Court with the legislative

15 history from SB-424 from the 1995 Legislature, which I'd like

16 that legislative history marked and admitted.  

17 And basically, the purpose of the amendment to the

18 statute was to make it so that when someone created a joint

19 account, as we have here in Instructions 16 and 17, both

20 parties to the joint account had absolute right to remove any

21 funds at any time that they wanted.  

22 And the new legislation basically legislatively

23 overruled the Starr v. Rousselet case where the Court allowed

24 parole evidence in to show what the original depositor whose

25 account became a joint account, what his intentions were in
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1 creating that joint account.  

2 The legislature felt that such a result was

3 untenable, and the banking industry as well as those concerned

4 for individuals regarding estate planning said that -- and the

5 reason the statute was amended, so that you wouldn't have this

6 situation, that every joint account was subject to subsequent

7 review and oral testimony to challenge the intent of the

8 parties.  

9 The Court, and we discussed this at length in

10 chamber, the Walch case that came out was a situation where --

11 and I don't quarrel with that result.  In the fact that it's

12 still -- still is good law, but I think the law of the Walch

13 v. State case is that if there was an illegal creation of the

14 joint account or if there was an illegal contribution to the

15 joint account, such as Walch v. State, where a woman was put

16 in and given Power of Attorney over the woman's, Nell Laird,

17 L-a-i-r-d, her funds, was given Power of Attorney with a

18 specific Instruction that she could not use those funds for

19 herself or for her beneficiaries.  Robin Walch, then who had

20 that Power of Attorney, went and created a joint account and

21 then argued to the Court, well, since I a joint account, I can

22 do whatever I want with the funds.  

23 The Court basically said just because you get a

24 joint account doesn't in, in essence, get you a "get out of

25 jail free" card.  If you illegally or unlawfully created that
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1 joint account, which -- and Robin Walch had done by abusing

2 her authority as a fiduciary under the Power of Attorney and

3 putting it into the joint account, the Court will look at that

4 creation, and the existence of a joint account doesn't void or

5 eliminate any unlawful activities that is took place, again,

6 with the creation or the funding of the joint account.  

7 So, I think that this Instruction No. 18 gives the

8 jury the impression that at any point in time after the

9 creation of a joint account, the person whose money it was

10 originally, his intent can be viewed, and one can determine

11 whether the other signer on the joint account, therefore,

12 withdrew money consistent with his intent.  

13 I think this is extremely problematic, because you

14 could have someone like that's intent change from before

15 creating the joint account until the day before he died, and

16 thereby, basically, changing this vehicle of joint account any

17 time he wanted by just what is in his mind or what other

18 people think was in his mind.  

19 So I really do think that this Instruction 18 is

20 erroneous.  I think it, quite frankly, is -- creates

21 reversible error and is absolutely inconsistent with the

22 statutory amendments in 1995.  

23 THE COURT:  Mr. Raman, did you want to make any

24 further record?  

25 MR. RAMAN:  Yes, Your Honor.  I do not believe that
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1 what the defense purports Walch stands for, is what it

2 actually stands for, in comparison to 205.0832, the

3 comprehensive theft statute.  This case establishes that none

4 of the authority that Ms. Walch used as a joint accountholder

5 shields her from liability through theft in a criminal case. 

6 That was a criminal case.  

7 They say, "The effect of NRS 100.085 is to protect a

8 depository, such as a bank, from liability, if it pays out

9 money to a joint tenant of an account."  So it allows access

10 and it doesn't fault the bank liability-wise for allowing that

11 access if a joint account exists.  

12 "Walch does not show" -- and I'm reading directly

13 from the case -- "how any of this law affords her immunity" --

14 "affords immunity to her as a joint tenant in a criminal

15 prosecution for theft."  So essentially, what the defense has

16 been arguing is, well, this is somehow confusing.  

17 No, what's confusing is the definitions that have

18 been provided, which we're agreeing to, say joint tenancy is

19 this, joint accounts are this.  But you have to dial that back

20 with this Instruction, which comes directly from the holding;

21 not the dicta of the case, the holding, which says, "We

22 conclude that Walch's mere status as a party to the joint

23 accounts does not provide her with lawful authority to use

24 Nell's assets for her own benefit and therefore did not

25 preclude her conviction for theft."  
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1 We've made a very liberal reading of that as far --

2 actually, the word is "conservative".  "A person's status as a

3 joint accountholder does not, by itself, provide lawful

4 authority to use or transfer another's assets for their own

5 benefit."  

6 It's basically dialing back and saying, just because

7 you're a joint accountholder on somebody's account doesn't

8 mean that's a bar to your prosecution.  You can do whatever

9 the heck you want with total impunity.  

10 The common -- common sense logic says, just because

11 I'm on account with somebody doesn't mean I can steal their

12 property.  And what Mr. Foley had tried to propose, although,

13 I think his objection is not in the general sense, is that we

14 would somehow have to prove that when the account was created

15 that there was criminal intent, that it was created under

16 criminal means.  

17 Obviously, that's not an element of any kind of

18 crime.  The taking was not between Citizens Bank going to a

19 joint account with Delford and Helen, and a conversion of that

20 account to its joint account.  The taking was when Helen took

21 the $195,000 of Del's money from the joint account and put it

22 into her own sole account.  That's why we've charged July 5th,

23 2013 as being the crime.  

24 For us to backwards prove, well, what was her

25 criminal intent at the time a joint account was created, well,
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1 now you have circumstances where two people create a joint

2 account 20 years ago, that account's never funded.  Then

3 somebody loses capacity, as they have in this case.  The

4 person who's taking advantage, transfers money from another

5 account of theirs and then takes it.  Now we have to prove all

6 of a sudden 20 years ago that that account was made for this

7 purpose?  That's totally contrary to all common decency.

8 That would allow theft to reign supreme.  Now,

9 obviously, Walch does not stand for what the defense is

10 purporting it to stand for and I believe Your Honor is correct

11 that the Instructions as they're written is how they should

12 stand.  

13 MR. FOLEY:  If I might, Your Honor, just to follow

14 up.  One, I don't think the comprehensive theft statutes in

15 any way change or trump NRS 100.085.  And as far as Counsel's

16 recitation that I'm citing from dicta, the specific quote from

17 the case is, "The jury could have properly found that Walch

18 acted without lawful authority when she placed Nell's funds

19 into the two accounts in the first place."  

20 And then the conclusion of the case states, "Walch's

21 status as joint holder of the two accounts did not preclude

22 the jury from finding that she stole funds which passed

23 through the accounts.  

24 Not stealing funds at the time she withdrew them,

25 but she stole funds which passed through.  And so that's --
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1 that's the crime, if you will, that someone doesn't get off

2 the hook by simply stealing money, and then putting them into

3 a joint account.  If you've stolen the money, you can face

4 charges for that crime and the fact that you end up putting

5 them in a joint account doesn't let you off the hook.  

6 But if there's no crime, no theft in establishing or

7 funding that joint account, once the joint account is

8 established, it's the property of both, and both have full

9 authority and ability to withdraw all funds from the account

10 at any time without subsequent parole evidence being admitted

11 by family members or whatever to say dad's intent changed at

12 some point along the line.  

13 THE COURT:  Okay.  All right.  The Instruction that

14 was proposed by the State is jury Instruction No.18.  The

15 Instruction proposed by the defense is -- reads this way, "A

16 person's status as a joint accountholder does not excuse a

17 prior unlawful creation of the joint account."  

18 And technically, that's correct as well that a

19 person's status as a joint accountholder does not excuse a

20 prior unlawful creation of a joint account.  That -- I think,

21 that's common sense as well.  But the Instruction is -- you're

22 asking to provide that not in addition, but in position of

23 Jury Instruction No. 18, that a person's status as a joint

24 accountholder does not by itself provide lawful authority to

25 use or transfer another's assets from their own benefit.  
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1 I think that's the correct status of the law.  So

2 are you asking for an additional Instruction or "instead of"

3 Instruction?  

4 MR. FOLEY:  I'm asking for -- quite frankly, I'd ask

5 for either.  I think it's most proper as an "instead of".  But

6 as an alternative, I'll take it as an additional Instruction

7 as written.  

8 THE COURT:  Mr. Raman, do you have any objection to

9 that?  

10 MR. RAMAN:  Yes, I would, Judge.  Again, that has

11 nothing to do with the theory of our case.  Our case is

12 charged on July 5th, 2013, she took the money.  We're not here

13 to prove elements and add elements to this crime because he

14 wants to propose an Instruction based upon his reading of

15 Walch.  That's not how it works.  We have certain elements and

16 we have certain charges.  

17 THE COURT:  Okay.  

18 MR. RAMAN:  And that's like going down the line of

19 lesser relateds, which we don't do.  Now you're going have us

20 prove crimes we never intended to charge?  We're not here to

21 prove about whether she had criminal intent at the time of

22 creation of the account.  We're here to prove that on July

23 5th, she intended to take the money.  

24 THE COURT:  All right.  

25 MR. FOLEY:  We spent a great deal of time on this
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1 and throughout the entire case about what his mental status

2 was at the time of the creation of the joint account.  The

3 fact that the State may have mischarged, improperly drafted

4 their charges, is simply not Helen's fault.  And if that, as

5 Your Honor just said, which I think it is, is a proper and

6 lawful Instruction, then it should be given in the

7 alternative, and let the State argue what they want and we're

8 able to present that as an actual proper statement of the law

9 that that they're -- 

10 THE COURT:  The -- the concern I have with that,

11 Mr. Foley, is that if I -- if I instructed them on the

12 Instruction you have, then that would be confusing because it

13 would lead the jury to believe that then the State would have

14 that added obligation to establish there was an unlawful

15 creation of the account before it was even being used.  

16 MR. FOLEY:  That doesn't state that that's State's

17 burden.  That simply is a statement of the law, that Helen is

18 not excused if this was an unlawful creation of that account. 

19 THE COURT:  Yeah, but there's no challenge of that

20 at the time the account was created.  

21 MR. FOLEY:  Well, and actually, that's not so.  If

22 you look at the charges, as Counsel argue the other day, they

23 go back to between August 1st, 2011 and August 31st, 2013.  

24 THE COURT:  Yeah, okay.  All right.  I will give the

25 Instruction then, in addition.  I'm not going to strike the
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1 State's Instruction.  I'll give them together.  

2 MR. FOLEY:  Okay.  

3 THE COURT:  So I'll put it in 18, and then I'll have

4 to renumber the Instructions.  So I'll put it in as Number 19

5 and then I'll go on there with my -- I think that mine would

6 have worked.  

7 MR. RAMAN:  Judge, can you read that one again as

8 you're going to offer it?  

9 THE COURT:  Yeah.  "A person's status as a joint

10 accountholder does not excuse a prior unlawful creation of a

11 joint account."  Okay?  So -- 

12 THE CLERK:  Wait.  What do you want it to be?

13 THE COURT:  -- the ones I -- the ones I -- I have. 

14 And ask Dave -- get Dave out here.

15 THE CLERK:  Okay.

16 THE COURT:  Okay?

17 MR. RAMAN:  Okay, thanks.

18 (Court/Clerk/Law Clerk conferring)

19 THE COURT:  Okay.  Is there any other instructions

20 that you wish to propose at this time, Mr. Foley?

21 MR. FOLEY:  No, Your Honor.

22 THE COURT:  For the record, I am going to -- you had

23 asked an Instruction, "In deciding the facts of the case, you

24 may have to decide what witnesses believe," it's a -- it's a

25 longer version of the credibility/believability.  I'm going
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1 to go ahead and mark that, but I'm not going to give it. 

2 Mr. Foley?

3 MR. FOLEY:  Yes, thank you, Your Honor.  

4 THE COURT:  All right.  So, all right.  So are you

5 familiar -- are both parties familiar with the -- State, are

6 you familiar with the proposed verdict form?  

7 MR. RAMAN:  Yes, Your Honor.  

8 THE COURT:  And Mr. Foley, are you familiar with

9 the proposed verdict form?  

10 MR. FOLEY:  Yes.  

11 THE COURT:  Do you have any objection to it be

12 given in that manner?  

13 MR. FOLEY:  No.  No, Your Honor.  

14 THE COURT:  State?  

15 MR. RAMAN:  No.  

16 THE COURT:  All right.  So -- 

17 (Court/Clerk conferring)

18 THE COURT:  All right.  While we wait for the jury

19 Instructions to be formalized so we can provide them copies

20 of them copies of them -- 

21 THE COURT:  And you want -- 

22 THE COURT:  Yeah, just put it in as 18A.  Then why

23 don't you guys take a break, and we'll be off the record,

24 okay?  

25 MR. RAMAN:  Okay.  
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1 MR. FOLEY: Thank you, Your Honor.

2 THE MARSHAL:  Court is in short recess.  

3 (Court recessed at 11:50 a.m. until 12:09 p.m.) 

4 (Outside the presence of the jury.) 

5 THE MARSHAL:  Please be seated.  

6 THE COURT:  Okay.  -- all right.  So we need to go

7 ahead and get the jury in.  We've settled the Instructions. 

8 (Pause in the proceedings; waiting for jury) 

9 THE MARSHAL:  All rise for the presence of the

10 jury.  

11 (In the presence of the jury) 

12 THE COURT:  Okay.  Everybody, please have a seat. 

13 Back on the record in Case C-313574.  State of Nevada versus

14 Helen Natko.  I'd like the record to reflect the presence of

15 the defendant, her counsel, as well as the State and their

16 counsel.  

17 (JURY ROLL CALL)

18 THE COURT:  All members of the jury have answered

19 to the call.  Will the parties stipulate to the presence of

20 the jury?  

21 MR. FOLEY:  Yes, Your Honor.  

22 MR. RAMAN:  Yes, Your Honor.  

23 THE COURT:  Okay.  Ladies and gentlemen, I'm want

24 to apologize to you.  I got started a little late this

25 morning with my calendar.  We had some things to do here.  I
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1 appreciate your attentiveness and waiting for me.  At this

2 point in time, I'm about to instruct you upon the law, what

3 applies to this case.  I'd like to instruct you orally

4 without reading it to you, however, these Instructions are of

5 such importance that it's necessary for me to read them

6 carefully to you.  The Instructions are long and some are

7 quite complicated.  

8 If they are not especially clear whether I read

9 them to you, please keep in mind that when you go to the

10 room, jury room, you'll be able to keep these carefully

11 prepared Instructions with you.  Also, you have a copy before

12 you.  If you'd like to read along, that's fine, as well.  

13 (JURY INSTRUCTIONS READ TO THE JURY)

14 THE COURT:  Mr. Raman?

15 MR. RAMAN:  Yes, Judge.

16 THE COURT:  Did you wish to address the Court

17 (sic)?

18 MR. RAMAN:  Absolutely.

19 (State's closing argument not transcribed)

20 THE COURT:  Thank you, Mr. Raman.  Mr. Foley, do

21 you want to take a break?  

22 MR. FOLEY:  I do, Your Honor.  

23 THE COURT:  Okay.  Ladies and gentlemen, we're

24 going to give you about a ten minute break.  Give you an

25 opportunity to stretch your legs.  And you're admonished not
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1 to converse amongst yourselves or with anyone else on any

2 subject connected with this trial or read, watch or listen to

3 any report or commentary on the trial or by any person

4 connected with this case or by any medium of information,

5 including without limitation, newspaper, television, Internet

6 or radio.

7 You're further admonished not to form or express

8 any opinion on any subject connected with this trial until

9 the case is finally submitted to you.  It's now, what's that

10 20 -- let's say 25 after.  So be ready to get started by 25

11 until, okay?  We'll be at ease while the jury exits the room. 

12 Okay?  

13 (Outside the presence of the jury.) 

14 THE COURT:  Okay.  We're outside the presence of

15 the jury.  25 until, be ready to get going.  If you need a

16 little more time, let me know.  Okay?  

17 MR. FOLEY:  Thank you, Your Honor.  

18 THE COURT:  We're off the record.  

19 (Court recessed at 1:21 p.m. until 1:38 p.m.) 

20 (Outside the presence of the jury.) 

21 THE MARSHAL:  -- court is back in session.  

22 THE COURT:  Go ahead and get the jury, Ed.  

23 THE MARSHAL:  Yes, sir.  

24 (Pause in the proceedings; waiting for jury) 

25 THE MARSHAL:  All rise for the purpose the presence
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1 of the jury.  

2 (In the presence of the jury.) 

3 THE COURT:  Okay.  Everybody, go ahead and have a

4 seat.  We're back on the record in the case of State of

5 Nevada versus Helen Natko in C-313574.  I'd like the record

6 to reflect the presence of the defendant, her counsel, as

7 well as the State and their counsel, all members of the jury. 

8 Will the parties stipulate to the presence of the jury?  

9 MR. RAMAN:  Yes, Your Honor.  

10 MR. FOLEY:  Yes, Your Honor.  

11 THE COURT:  Okay.  Mr. Foley, did you wish to

12 address the jury?  

13 MR. FOLEY:  Yes, Your Honor.  

14 (Defendant's closing argument not transcribed)

15 THE COURT:  Thank you, Mr. Foley.  Mr. Raman, Ms.

16 Derjavina, do you wish to rebut?  

17 MS. DERJAVINA:  Yes, Your Honor.  

18 THE COURT:  Okay.  

19 (State's rebuttal closing arguments not transcribed)

20 THE COURT:  All right, thank you, Ms. Derjavina. 

21 At this point in time, I'm going to have my clerk swear my

22 officers in to take charge of the jurors.  

23 (SWEARING OF OFFICERS OF THE COURT)

24 THE COURT:  Okay, ladies and gentlemen, what we're

25 going to do at this point in time, is I'm going to release
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1 you to the deliberation room, give you an opportunity to

2 start discussing the case.  

3 Ladies and gentlemen, the -- under our

4 Constitution, 12 jurors will be deliberating, not all 14 of

5 you.  I put two additional jurors in for alternates. 

6 Oftentimes, I've had to use them.  I don't tell you who the

7 alternates are because I've had experiences where the

8 alternates don't seem to give me the attention that I think

9 is important, even many of them are late, they don't think

10 that this matters, they don't think they're ever going to be

11 involved in the case so they don't pay any attention.  

12 So we've come up with a way we do it now.  The

13 parties know who the alternates are, but you all don't. 

14 George Vasquez and Benjamin Marullo you're my alternates. 

15 You are not excused from this matter.  However, you will not

16 start deliberation with this group.  

17 If for some reason something happens and I need to

18 excuse one of those jurors, then one of you will step in

19 their position.  So what I'm going to do is I'm going to have

20 you all exit together.  And I need contact information for

21 Mr. Vasquez and Mr. Marullo that I can get you immediately,

22 not only to possibly let you know that we have a verdict or

23 let you know that we need you to come in or to let you know

24 that we're excusing you.  

25 I don't need an answering machine.  I don't need a
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1 boss's number.  I need some way of getting ahold of you

2 immediately.  Okay?  Can you both do that?  All right.  

3 So at this point in time, I'll let you go ahead and

4 go into the jury room.  My Marshal and my JEA will take

5 control of that at this point.  You need to exit the back

6 door here.  Okay?  Take your notebooks with you.  All right. 

7 Take all items that you brought with you with you.  

8 (Jury retired to deliberate at 3:00 P.M.)

9 (Outside the presence of the jury)

10 THE COURT:  Okay.  We're outside the presence of

11 the jury.  Is there anything that needs to be put on the

12 record by either party at this time?  

13 MR. RAMAN:  No, Judge.  Do we give your people our

14 phone numbers?  

15 THE COURT:  Yes.  Mr. Foley, anything?  

16 MR. FOLEY:  Nothing, Your Honor.  

17 THE COURT:  All right.  Make sure you give me

18 contact information so we can reach you.  What I'm planning

19 on doing is if I don't hear anything from them before 5:00,

20 is I'll reach out to them and see if they want to stay.  If

21 they do, then I'll continue staying.  I'll just have to let

22 you all know how long we're going to keep them.  Usually,

23 I'll probably let them go by 5:00, and then they'll come back

24 tomorrow by 8:30 to resume deliberations.  Okay?  

25 MR. FOLEY:  Okay.  
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1 THE COURT:  All right.  

2 MR. RAMAN:  Thank you, Judge.  

3 THE COURT:  Have a good evening.  We're off the

4 record

5 (Court recessed at 3:01 P.M.) 

6 *   *   *   *   * 
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