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supervisor 1s a Class 3 terminable otftense tor the first violation. The Heanng Otficer, however, did not
give AR 339 full weight and consideration in deciding 1if Emplovee’s termination was reasonable—
contrary to the position of NDOC who rehied on AR 339 tor the recommended discipline.  Instead, she
crroncously determined that AR 339 required approval from the Personnel Commission pursuant to WNRS
284.383" and therefore, was invalid.

AR 339 does not require approval from the Personnel Commission.  Chapter 233B of the
Administrative Procedure Act (APA) outlines regulation-making and adjudication procedure for all
executive department agencies, except those exempted. NRS 233B.020. The Nevada Lepislature
exempted NDOC trom the APA, devoting Chapter 209 to NDOC. NRS 233B.039%b) see generalh
NRES Chapter 209,

The Board of State Prison Commissioners (Board) heads WDQC, NRS 200 1012). Article 5 §
21 of the Nevada Constitution defines the Board to include the Governor, the Seeretary of State, and
Attomey General and provides that the Board “shall have such supervision of aff matters connected™
with Nevada’s prisons as provided by law. Nev, Const. art. 5, § 21 (emphasis added). “Prison
regulations are promulgated by the Board of State Prison Commissioners, pursuant to authority granted
in NRS 2091 113" Michenfolder v. Sumner, 624 F. Supp. 457, 463 (D. Nev. 1983), aff'/, 860 T .2d
328 (9th Cir. 1988). NRS 209111 provides that “the Board has full conmrol of all grounds, buildings,
labor, and property of the Department and shall. . |r]egulate the number of officers and emplayees of
the Department,” and “shall. . [p]resenibe regulations for carryings on the business of the Board and the

Department™

* NRS 284 383(3) states that “[a]n appointing authority shall provide cach permanent classificd
employee of the appolnting authority with a copy of a policy approved by the [Personnel | Commission
thai explains prohibiled acts, possible violations and penalties and a lawr and equitable process o

taking ‘Lis‘:\%?““m?i action against such an employee.”™ _
hen first enacted. NRS 209111 referred to “prison labor™ Sve Craig v Hocker, 403 T

Supp. 636, 682 {D. Nev. 1975), overruled on other grounds by Smith v, Simmner, 994 F.2d 1401, 1405
(9th Cir, 1993} {emphasis added). The statule was amended in 1977 1o refer simply o “labor,” 1977
Nev, Stat. 845, At the time of the amendment, the statute contained a provision allowing for the Board
to contract with nonprofit governmental agencies for the labor of offenders. 1979 Nev. Stat. 888, That
provision was removed from the statute in 1983, but the reference to “labor™ in the statute remans.
1983 Nev, Stat, 719,
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NRS 209111 Powers and duties of Board.

The Board bas full control of all grounds, bulldings. labor, and property of the
Department, and shall:

|. Purchase, or cause to be purchased. all commissary supplhies, materals and tools
necessaly for any lawlul purpose carmed on at any imstuwoon or facility ol the
Department,

2. Regulate the number of officers and emplovees of the Department,

3. Prescribe regulatuons (or carrying on the business of the Board and the Department,

NRS 209121 provides that the Director of NDOC will be appointed by the Governor and “shall

be selected with special reference to his or her taming, experience and aptitude in the (ield of

comections.” NRES 209131 outlines the duties of the Direclor:

NRS 209.131 Director of Department: Duties,

The Ihirector shall;

. Adminmister the Department under the direction of the Board.

2. Supervise the administration of all institutions and facilities of the
Department,

3. Recerve, retain and release. 1in accordance with law. offenders sentenced to
imprisonment in the state prison,

4, Be responsible for the supervision, custody, treatment, carg, sccurity and discipline of
all offenders under his or her jurisdiction.

5. Ensure that any person employed by the Department whose primary responsibilities
are.

() The supervision. custody, secunty. disciphine. safety and transportation of an
oflender;

tby  The security and safety of the staft; and

(c)  The securty gnd safety of an mstitution or facility of the Department, 15 &
cortectional ofticer who hag the powers of 4 peace officer pursuant to
subsection | of NRS 289,220,

0. kEstablish repulations with the approval of the Board and ¢enforce all laws governing
the administraton ol the Department and the custody, care and training of offenders.

7. Take proper measures W protect the health and salety of the stall and offenders in the
institutions and facilitics of the Department,

8. Take proper measures to protect the health and safety of persons employed by a
school district to operate a propgram of education lor mcarcerated persons inan
mstitution or facility pursuant to chapter 388H of NRS,

9. (ause to be placed from time to time in conspicuous places about each mnstitution and
facility copies of laws and repulations relating to visits and correspondence between
offenders and others.

I
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10, Provide for the holding of rehgous services in the msnututions and facilinies and
make available to the offenders copies of appropriate religious materials.

NES 209131 contirms that NDOC s Dirgetor shall “[a]dminister the Department under the direction of
the Board[,] . . . [s]upervise the administration of all institutions and facilities of the Department [and] .
[e]stablish regulations with the approval of the Board and enforce all laws governing the
administration of the Department and the custody, care and traming of offenders,”™ NRS 20013101}
and (6}, Additionally. the Director of NDOC shall “[t]ake proper measures to protect the health and
safety of the staff and offenders in the institytions aond facilities of the Department,”™ NRS 209 131{7),
“NRS chapter 209 plammly gives the NDOC Director and the Board of State Prison
Commissioners the authority to create and implement regulations with respect to the management of
the prisons and the prisoners,” Ceorzing v State ex rel Dep 't of Privens, No, 08080, 2013 WL 3317030

(Mev. Ct App. Sept. 1520133 (unpublished):

These slatutes and others make it clcar that the Board of Prison

Commissioners 15 primartly responsible for the administration of the

prison, and the promulgation of rules and regulations govermning the

prisoners, employees and other persons.... The Nevads Constiution and

stabutes place responsibilicy for supervision of the prison it a board of

AFLSOE CoNTITEsionas. Fne evident intent 15 that this lay board. removed

from the ditheult problems of prison adminstration, shoeid review aad

pass upon the basic rubes and regulalions o e light of their own

experiences. knowledee of public affairs, socialb conscience and lepgal

AL
Craiv v, Hocker, 405 F. Supp. 656, 682 (D. Nev. 1975), overruled on other grounds by Seuth v,
Sumner, 994 T 2d 1401, 1405 {9th Cir. 1993) {emphasis added). Contrary to the [learing Officer’s
determination, the authorty given to the Board in the Mevada Constitution and as further delineated 1n
NES 209111 encompasses prison administration, a function that necessarily requires the Board to
address personnel matters. 1t the Board were unable to prescribe regulations governing the conduct of
NDQUC employvees. it would have virtually no meaningful powers of administration.

The Board pursuant to the authority vested in it by the Nevada Constitution and State statute

approved AR 3390 Sve ey, Nev. Const. art. 5, § 210 AR 339 45 a valhid and lawful administrative

regulation that has the force and eftect of law. See Unired Stwres v, Short, 240 F 2d 292, 298 (9th Cir.
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[956) (" An admimistrative regulation promulgated within the authority granted by statute has the force
of law and will be given tull effect by the courts.™): Fore v. Nev. Dep't of Corr, No. 64028, 2015 WL
6705101, at *3-4 (Nev. Ct. App. Oct. 23, 2015) {unpublished) {noting an agency’s own regulations
have the “force of law™).

Indeed, AR 339 has been presented to the Board for approval several times, the most recent

being January 14, 2016, Minwtes of the Meeting of the Board of Prison Conpnissioners, January 14,

January 14" meeting, Giovernor Brian Sundoval asked if sufficient prior notice was given to everyone
including NDOC staff regarding the proposed revisions to AR 339, Fd at 8. Before moving forward on
approving the revised AR, Governor Sandoval confimmed that all staff concerns regarding AR 339 had
been addressed prior to the January 14, 2016 meeting. Jd.

The Divector of NDOC explained the process that NDOC goes through before presenting a
proposed AR to the Board for approval. *|O|nce the AR executive policy panel’ has tentatively
approved a draft, the AR coordinator” will send out all draft ARs [sic] for final comment and input
from staff. He said this means each AR actually goes out twice for staff review.” f¢. The careful
drafting of AR 339 and the process taken to ensure 1ts consistency with State regulations was discussed

as Tollows:

Dirgctor McDaniel discussed AR 339 emploves code of ethics and
conduct. e said this AR was dratted by NDOC's subject matter expert,
Inspecior General Pam Del Porto, as well as a member of the Attorney
General’s office, Deputy Attorncy General Janct Traul. assuring thal they
were in compliance with all processes. After the last board meeting, this
AR was sent out again for staff’s second and final review before 1t would
be brought before the board today to be made a final AR, 1G D¢l Porto
said that since the last board meeting one staft’ member contacted ber
regarding the word lovalty being included in this AR It was agreed that
the word lovalty would be removed from the AR. There were no
additional concerns from staff. Tanet Traut explained that the revisions to
this AR actually bepan i 2011 due to a statutory change regarding all

" The Exccutive AR Policy Panel consists of the Director, the Deputy Directors, the Medical
Director. Inspecior General and the Human Resources Adminisirator. The Execulive AR Policy Panel
15 responsible for policy development. AR 100,

" The AR Policy Coordinator is designated by the Director and facilitates the Fxecutive AR
Policy Panel meeting and performs duties as the AR custadian. AR 100
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classified state emplovees prohibitions and penaltics along with the
process tor discipline, 5She also discussed progressive discipline in
relavonship with Chapler 284 - Staite Personnel Systermn where discipline
i5 included. This AR was compared line by ling with both Chapler 284 and
chapter 289 — Peace Ofticers, to make sure the NDOC is compliant with
the NRS's. She said they clarfied language in AR 339 that had been
problematic, Govemor Sandoval said he appreciated all ithe hours of work
and attention to detail that it took o get the AR to this point, Sccrctary
Cegavske wanted to make it part of the record that employees sign this
pre-service which 1s well before they actually begin work. She sad she
recalls this being worked on for the past two sessions and appreciates
everyoneg's hard work. Governor Sandoval took a motion for approval of
all of the adnumistrative regulations that were presented under this agenda
ilem and the moton passed,

fel.

The version of AR 339 that was approved and in effect prior to January 2016 was approved by
the Board on May 17, 2012, The Board™s extensive review of the regulation along with all staff and
public comment on the 1ssue 1s documented in the Board's May 17, 2012 meeting munutes. Afirntes of
the  Mveeting  of the  Bouard  of  Prison oINS IOnLrsS, May I7, 2012,

docnyroviuploaded Files:dovov ooy contentHome/ Prison_Conumissionery Minuies_BoPC20120
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517 pdi
Here, 1t is c¢lear that the Board has supervisory authority over all matters relating to NDOC,
including but not himited to the content, scope and 1ssuance of admimstrative regulations, The Board,

when approving an administrative regulation like AR 339, carefully considers any proposed changes,

receives feedback from staff. and ensures that all issues and concerns are addressed prior to its

" It should be noted that AR 339 sets forth a policy of progressive discipline in keeping with the
rerulations and statutes of Chapter 284, The system of discipling set forth in Chapter 284 of the NRS
and NAC idenlify a system of progressive discipline where serious violaiions warrant a more severe
punishment, NRS 284 383(1). See NAC 284.646{1) (An —appoioting authority may dismiss an
ecmplovee for any cause set forth in NAC 284,650 if. .. (b)Y The seriousness of the offense or condition
warrants such dismissal.”™) NDOC s Chart of Cormrective/Disciplinary Sanctions as set forth in AR 339
are consistent with and promote the system of discipline set forth in Chapter 284 of the NRS and NAC,
identifying a svsiern of progressive discipline where scrious wiolations warrant a more scvere
punishment, o

Additionally, the measures taken by the Board and NDOC are consistent with NWRS 284 383(2)
and (3).  Each NDOC employee 15 provided with a copy of AR 339 at the beginming of their
cmplovment which explains prohibited acts, possible violations and penaltics and fair and cquiiable
process for taking disciplinary action,  The emplovee also receives a copy of aony findings or
recommendations regardings the proposed disciplinary action.
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appraval.  In their role, the Director and the Board must assess and evaluate 1ssues and situations
unique o NDOC that other state agencies do not face, particularly as they relate to the safety and
security of the institution. The Board, led by the Govemor, was created by the Nevada Constitution to
address such complex and difficult 1ssues that should not and cannat be left to the Personnel
Commission.  See Rucker v MWeDanief, No. 3:04-cv-120-ECRIRAM), 2008 WL 5416428 at *3 (D,
Nev. Dec. 5, 2008) (explaining the Governor exercises “considerable judgment formulating policies for
the prison system. The complexity of this task explaing why the legislature required the [Glovemor to
preside over the [Bnau'd]."]“' Indeed. the Director and the Board possess superior competence and
expertise n identifying regulatioms—including regulations that identify the type of emplovee conduct
that cannot be condoned 1n the prison system and the penaltics for such conduct—which are necessary
to ensure Nevada’s prison system functions effectively and safely year after year. See Craig, 405 T
Supp. at H32.

Any contention that Chapter 284 of the NRS or NAC mvalidates AR 339 for lack of approval
by the Personnel Commission 1s untenable. If NRS 284383 were read to require that the Personnel
Commission approve AR 339 or otherwise ratify its implementation, the Personnel Commission would
have the abihity to nullity or undermine the Board's entical powers of prison admimistration as set forth
in the Nevada Constitution and as further provided by State statute. The articles of the Nevada
Constitution are the supreme law of the State and cannot be trumped by contflicung statutes or
regulations.  See Thomas v Nevada Yellow Cab Corp, 130 Nev, 327 P3d 518, 521 (2014)
(“The Nevada Constitution 15 the supreme law of the state, which controls over any conflicting
statutory provisions.”) (mternal citation and quotations omitted). Sev &, {The Nevada Supreme Court
“construe|s| statutes, 1f reasonably possible, 0 as to be 1n harmony with the constitution.”) (internal
citations and quotations omitted).  [nterpreting Chapter 284 of the NRS. as the Hearnng Officer did

here, to require the Personnel Commussion’s final approval of AR 339 to be valid would necessanly

" The Personnel Commission reports 10 the Governor. See NRS 284.065(2). Thevefore, the
Hearing Officer’s finding that the Governor's approval through the Board is insufficient and that the
Personnel Commuission instead must give its approval 1s incongruent. See Metors v Jackson, 111 Nev,
1026, 1029, 900 P.2d 345, 348 (1995} {(explaining that statutory interpretation should avoid absurd or
unreasonible results),
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conflict with the authority given to the Board under the Nevada Constitution and NRS 209.111."
Indeed, at least one hearning officer with the Nevada Personnel Commission, Hewnng (Mhcer
Mark Gentile, has rejected the notion that AR 339 15 mmvahd for lack of approval by the Personnel

Commission. Hearing (Mhcer Gentile provided the following reasoming for his determination:

The Board of State Prison Commissioners 15 primarily responsible for the
administration of prisons and for the promulgation of rules and regulations
governing the prisoners, employees and other persons. NRS Chapter 209
aulthorizes the Board o prescribe regulaiions for carrying on the business
of the Board and the Department of Prisons. AR 339 is a legal and
enforceable administrative regulation.

| do not find the fact that this regulation was promulgated by the Board of
State Prison Commissioners, through the auspices of Article 5 Section 21
of the Nevada Consutution, instead of being “subject to the approval of the
State Personnel Commission” under NRS Chapter 284 invalidates the
application of the regulation as it applies to [the employee n the ¢ase
belore Hearing Officer Gentile].

See August 12, 2016 Decision on Petition for Reheanng/Reconsideration, attached as Exhibit A
Accordingly, Heanimg Officer Gentile upheld the validity of AR 339 in the matter pending before him,
giving it full weight in determining whether NDOC propery disciplined the emploves.

Because the Hearing Officer in this case determined that AR 339 needed approval from the
Personnel Commission to be valid and did not give AR 339 full consideration in her decision to
overtumn Employee’s termination, she clearly emmed and the Court should prant NDOC's Petition &wr

Judicial Review.

” Assumning there is even a conflict between NRS Chapter 284 and NRS 209.111. the supposed
conflict (s a policy matter that concerns the authority of exccutive branch agencies in relation to one
another. The Govemor and his fellow constitutional officers conclusively resolved the alleped conflict
when they approved AR 339, The matter was of no concem to the heanng officer in the performance
ol her quasi-judicial funclion. Sve North Lake Tahov Protection Disto v, Washoe Oatv, Bd, of Carre
Cesmnme vy, _ Nev._, 310 P.3d 583, 387 (2013) (holding that judicial officers must abstain [rom
addressing controversies that involve policy choices committed to the discretion of members of the
executive or lepislative branches of povernment).
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. The Hearing Officer Exceeded her Statutory Authority and Committed Clear Error of
Law by Substituting her Judgment for that of NDOC.

The Hearing Officer exceeded her statutory authority and committed clear emmor of law by
substtuting her judgment for that of the employver. Pursuant 1o NRS 284 390(6), the authority granted
the heanng olficer 15 w0 determine whether NDOC had just cause lor the discipline “as provided in WRE
284 385" NRS 284 385 provides (hat an appomung authority may discipline a permanent classilied
emplovee “when |i1t] considers the pood of the public service will be served thereby.™

NAC 284 646(1) 1dentfies two circumstances under which an appointing authority may
terminale an emplovee for the good of the public service. First, an appointing authority may dismiss an
employee for any reason set forth in NAC 284 630 1f the agency with which the emplovee is emploved
has adopled rules or policies that authorize the dismissal of an employee for such cause. NAC
284 646(1)a). Second. an “appointing authority may dismiss an employee for any cause set forth in
NAC 284650 1. .. (b} The seriousness of the ollense or condition warranis such dismissal.” NAC
28464601 )(b).

“[t |18] the ask of the hearing oflicer 1o determine whether [the NDOC 5] decision 0 terminate
|Employee] was based upon evidence that would enable |the NDOC] to conclude that the good of the
public service would be served by |[Employee’s termunaton ™ Dredee, 105 Nev. at 42, 769 P 2d ad 58.
In Hhaten v. Welliver, 60 Nev. 154, 104 P.2d 188 (1940), the Nevada Supreme Court held that this
requirement necessitated a showing of just cause or “legal cause,” one specifically and substantially
relaung to, and affecung, the qualifications lor, and the performance of, the posiion. In other words,
the hearnng officer’s task 15 to detenmine whether the appointing authority had “just cause™ to terminate
Employee from State service for the good of the public service. See WRS 284 390(6). A termination lor
“just cause 15 one which i1s not lor any arbitrary, capricious, or illegal reason and which 1s one based upon
[acts (1) supported by substantial evidence and (2) reasonably believed by the emplover 1o be true™ Sw.
Gras Corpov. Varges, 111 Nev, 1064, 1077-79, 901 P.2d 693, 700-03 { 1995).

“[While hearing officers may determine the reasonableness of disciplinary actions and
recommend appropriate levels ol discipline, only appointing authorities have the power 1o prescribe the

actual discipline imposed on permanent classilied state emplovees.”  Favior v. Dep’t of Health and
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Human Servs. 129 Nev. 314 P3d 949,951 (2013}, [t 1s not the role of a heannyg oflicer w step
inter the shoes ol employer and substitute his judgment lor that of the employer in disciplinary matters
relatng 1o the operation ol the department.  Hughiom v. Pers. dddvisory Comm'n of Stare of Nev., 97
Nev, 35, 38, 023 P.2d 977, 978 (1981).

llere, an investigation was conducted into Employee’s conduct and the findings were sustamed.
ROA, Vol L pp. 0000360-363. The investigation included an nterview of Emplovee and four other
wilnesses as well as a review of records and policy related to Emplovee’s conduct. ROA, Vol. L. pp.
0000310-330. During (he investgatuon, Employvee admitted that he left his assigned post without
authonzation ol supervisor. ROA, Vol. 11, pp. 000028, 000066, Leaving a post without authorization 1s
considered a serious and grave infraction at NDOC. RGA, Vol. [1, pp. 000074, Q000 106. Piccinini
estified that officers are assigned to posts 10 protect the salety and securnity of the prison, the stalf and
the public. ROA. Vol Il, 000074, He {further estilied that 10 an officer leaves his assigned post, then he
has left the unit vulnerable, particularly, il an incident occurs because the stafl and other inmates would
be at risk. ROA, Vol 11, p. 000075, Warden CGentry estilied that when an oflicer leaves his assigned
post it reduces the institution’s immediate response time (0 any incidents that would require assistance
lor a stall member or inmate, including but not limited w nmates being physically or sexually
assaulled and staff members needing a backup responder to deescalate a siluaton. ROA, Vol I, p.
0000107, Warden Gentry [urther testilied that when an oflicer leaves his post, the chain ol command
would not know his whereabouts. TFor example, if the olficer suffered a medical emergency or was
being held hostage, they would not know his location and could not assist. ROA, Vol. 11, p. Q000107 .

AR 3390515 defines leaving an assigned post withoul authorization as a neglect of duty, which
1 a Class 5 terminable ollense. In determining the appropnate discipline to give Employvee in this case,
Warden Gentry Tooked (0 AR 339, considered (he seriousness of (he violation, and recogmized that
leaving an assigned post poses a salety and security breach. ROA, Vol [L 0000111, 0000119 Warden
Gentry further (estified (hat NDOC's Human Resources was consulted regarding the proposed
discipline and Iluman Resources sugpested termination because abandoning post 15 a (lass 3
terminable ollense and 15 consistent with how such misconduct has been treated by NDOC 1n the past.

ROA, Vol Il. p. 0000126-128. As a result, Warden Gentry recommended Employee be terminated
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trom State service. ROAL Vol [, p. 0000111, Acting Director E.K. McDaniel made the final decision
to termmunate Lmployee in accordance with AR 339 ROA, Vol I, p. 0000111, OO0 130-132

BGased on the extensive process described above, 1t 18 clear that NDOC did not act arbitranly and
capriciously in deciding to terminate Employee. NDOC acted in accordance with its regulation that
authonzes the dismissal of an employee for such cause. See NAC 284.646( 1 )(a). NDOC conducted a
thorough investigation, considered the fact that Employee’s misconduct imphcated senous safety and
security concerns, and evaluated the misconduct against AR 339 and their own records of previously
imposed discipline. NDOC determined that the facts suwrounding Emplovee leaving his post without
authornzation were supported by substantial evidence and were reasonably believed by it to be true.
Therefore, NDOC had just cause to terminate CLmployee because ity decision to terminate was based
upon sound evidence that led NDOC to conclude that the good of the public would be served by the
termination.

Further, NDQC acted in accordance with NAC 284 650(7), dismissing Emplovee for what 1t
deemed a serious inexcusable neglect of duty. See NAC 284 646{ 1 kb). Critically, the [Hearing Ofticer
determuned that Employee engaged in an inexcusable neglect of duty and violated NAC 284 650(7)
when he left his assigned post without authorization ot a supervisor. ROA, Vol I, p. 000093 Despite
this determination and testimony elicited from withesses regarding the severity of the offense, the
Hearing Officer concluded that the circumstances warranted a suspension—not giving any weight to
NDOC testimony or the penalty proscribed by BNDOC 1in AR 339 for the offense. The Heanng Otficer,
however, may not step mto the shoes of the employer and substitute her judgment for that of the
emplover. Tafor, 129 Nev. at L 314 P3d at 951, The Nevada Supreme Court has determined that
while heanng officers may determine the reasonableness of disciplinary actions and recommend
appropriate levels of discipline, only appointing authorities have the power to prescribe the actual
discipline imposed on permanent classified state employvees. £/ [n other words, a hearing otticer does
not have the authority to impose a lesser discipline. /d. Wevertheless. that 18 exactly what the [Hearing
Officer did in this case when she concluded a suspension not to exceed 30 days was the proper

discipline even though she found that emplovee lett lus assigned post without authorization of a

supervisor—a (lass 5 terminable offense.
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Based upon the evidence in the record, NDOC had just cause to termminate Employee, yet the
Hearing Otticer improperly stepped into the Emplover's shoes and substituted her judgment for that of

the Emplover. Therefore, the Hearing Officer’s Decision must he reversed.

D. The Hearing Officer Clearly Erred and Abused Her Discretion When she Failed to Apply
Dredge Delerence,

The Hearing Officer’s Decision is ¢learly evroneous and characterized as an abuse of discretion
because she failed to sustun the discipline imposed by NDOC for Ernployes leaving his assymed post
without authorization of a supervisor,

Generally, deference 1s afforded to the Hearing Officer because employees need to be able to
have an independent evaluation of the agency’s decision to discipling them. However, the “critical
need to maimtain a high level of security within the prison system engitles the appointing authority s
decision to deference by the hearing officer whenever security concerns are fmplicated.” Dredee,
105 Nev. at 42, 769 P .2d at 538 (emphasis added). See NAC 28406503); Jackson, 111 Nev, at 773, §95
P.2d ar 1298, This exception i1s considerad when the facts indicate a clear and serious security threat.
Jucksor, 111 Nevoat 773, 895 P.2d at 1298, Knuppr v, State ex rel, Dep't of Prisons, 111 Nev, 420, 424,
892 P.2d 575, 578 (1995). This bedrock principle of Nevada law, which was ignored by the Hearing
Officer, should be followed because WNDOC possesses superior competences and expertise to determine
what constitutes a4 security concern.  Further, deferning to NDOC on these rpatters establishes much
needed predictability for NDOC and its employees.  If hearing officers and judges are permitted to
substitute their own view of the “senousness” of a NDOC security violation, the goal of predictability
will be undermined.

This 15 in accord with well-established Nevada Supreme Court authority,  In Oredee, NDOC
terminated a correctional sergeant, who was considered to be a valued emplovee, for off duty conduct.
Oredgre, 105 Nev, at 42, 769 P2d ar 58, In particular, the Director of NDOC determuned that the
termuinated employee’s oft-duty musconduct of drunk driving, fraternizing with a convicted felon, and
financially supporting that felon in vielation of department vegulations constituted a security concern.
fd, A hearing officer reversed the disrmissal.  fdf. at 45, 769 P.2d at 60, The Nevada Supreme Court

noted the obvious security concerns and chastised the hearing officer for, viewing “the evidence in a
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m¢ne benevolent light™ than NDOC. f4 at 42, 769 P.2d at 58, The Nevada Supreme Court allirmed
the district court™s reversal of the hearing officer’s decision. £l at 45, 769 P 2d at 60. NDOC had the
right to dismiss the correctional sergeant from state service hecause security concerns were implicated.
fel.

Analysis under Deparmment of Prisons v Jacksen, which aflinmed rather than superseded
Dredee. also establishes that NDOC's temunation decision 15 entitled to delerence.  In Jackson, a
comrections oflicer was terminated because he gave a civilian a tour ol the prison “control center.”
Jackson, T Nev,ooat 771, 895 P2d at 1297 The relevant admimstrative regulations stated the
[ollowing: “The control center secunity doors shall remain locked for security. No unauthorized
personnel will be admitted inside the control center.” fo. Despite this regulation, the employee felt that
letting the civilian into the control center posed no threat. £, The [Heanng officer overtumed the
dismissal based in part upon the warden's opinion that progressive discipline had not been followed
and evaluated several mstances of comparable hreaches ol security and unauthorized visits. fof. The
heanmg olficer concluded that compared to the discipline meted out in other incidents, Jackson’s
termination was out of proportion to the lacts. &f The distriet court upheld the decision of the hearing
ollicer. f/ The Nevada Supreme Court upheld the appointing authority’s decision to terminate
because Dredee “requires deference to the appointing authonty in cases ol breaches ol security™ and in
light ol the administrative regulation at issue, the case “clearly [ell] within the ambit ol a security
breach.” 7o at 733, The Couwrt then explained that Dredee deference applies in instances of “a clear
and serous securnity threat.” Jd In analyzing this standard, the Court upheld employee’s termination
because there was “a written administrative regulation addressing authorized accessibility to the control
center” and the repulation “addressed the need and reasons {or the stricter secunty.” fd.

Here, just as in Jecksen, Employee knowingly breached a memonialized secunty measure by
abandoning his post. The Juchsen Court’s decision to uphold the appointing authority’s decision to
termminate employment establishes that the security hreach in question does not need to result in any actual
harm. The mere breach alone 1s suflicient.

NDOC, 1 exercising its specialized and expert discretion, detenmined that Tmployee committed

4 serious secunity violation constituting misconduct m the lorm of a Class 5 violation when he
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abandoned his post. There 1s substantial evidence in the record to support this determunanon.  Both
Piccining and Warden Centry testitied that leaving an assigned post without authorization is a grave and
serious infraction. Additionally, both Piccinini and Warden Gentry testified that leaving an assipned
post without authorization 15 a secunity violation that threatens the safety of the inmates. staff, and
public. The Supreme Court has long held “[t]he administration of a prison 15 at best an extraordinarily
difficult undertaking™ and the safery of an nstitution’s inmates and emplovees 15 perhaps the most
tundamental responsibility of the prison administration.  Audsor v Palmer, 468 LS. 317, 526-527
(1984y. Hewiee v Helms, 459 U8, 460, 473 (1983). Based upon the unique difticulty of correctional
wink, prison administrators “should be accorded wide-ranging deference in the adoption and execution
of policies and practices that in their judgment are needed to preserve intemal order and discipline and
maintain institutional secunty.” HAHudson, 468 S, at 526-27. Further, judicial deference should he
accorded not merely because prison administrations have a better grasp of correctional considerations
and risks, but also hecause comectional operations are specifically the authority of the Lepnslative and
Cxccutive Branches of our Govemment, not the Judicial.  Bedf v Woliink, 441 115 520, 547-549
(1979, see Nev. Const. art. 5,5 21,

In determining that Employee should be terminated, NDOC relied on the seniousness of the
offense and the discipline provided for under AR 339 Despite evidence indicating Emplovee
committed an offense that constitutes a clear and senous secunty threat, the Hearing Ofticer did not
give NDOC’s appomting authority deference and instead reversed the termination—even after the
Hearing Otticer made the determination that Employee violated a “very important safety and security
podicy” ROA, Vol |, p. 000095 (emphasis added). Thus, the Hearing (Mficer’s Decision should be
reversed as she clearly erred and abused her discretion when she failed to give deference to NDQUC in

its decision to termninate Cmployee.

E. The Hearing Officer Clearly Erred and Acted Arbitrarily and Capriciously in Reversing
Lthe Termination in ¥iew of the Reliable Probative and Substantial Evidence on the Whole
Record.

The Court may set aside a final decision by a heanng officer where the final decision 15 clearly

erroneous 10 view of the reliable, probative and substantial evidence on the whole record.” NRS

[
[
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233B.135(3e). Substantial evidence has been defined as that which “a reasonable mind might aceept
as adequate to support a conclusion.” State, Emp. Sec. Dep'r v. Hiflton flotels, 102 Nev, 606, 608, 792
P.2d 497, 498 (1D806), aiting Richardson v. Perales, 402 1050 389 {1971} ("We |cquate] substantial
evidence with that quantity and quahity of evidence which a reasonable man could accept as adeguate to
support a conclusion. "), A decision 15 arbitrary, capricious, or unsupported, if 1t 1s not “supported by
subhstantial cvidence in the record.” Clark Crrve, Eddire. Ass'novo Clark Cone. Sch. Dive, 122 Nev, 337,
342, 131 P.3d 5, 9 (2006).

As set forth above, the substantial evidence in the record demonstrates that NDOC lawfully
terminated Emplovee. The Hearnmng Officer confimed 1in her decision that the substantial and reliable
evidence demonstrated that Employee violated NAC 284.650(7) and engaged m an inexcusable neglect
of duty when he abandoned his assigmed post without permission—the exact conduct that AR 339
deems terminable.  Specifically, she determined that “|clredible testimony supports a finding that
|Employee| lett his post in Unit | on April 4, 2015 and went to the Shift Command Otfice without
obtaining prior authonzation from a supervisor.” ROA. Vol 1, p. 000093, The substantial and reliable
evidence included tesnmony from the Warden and the supervisor on duty that abandoning post puts the
correctional  ofticer, the NDOQC staff, and the public in a vulnerable and precarious position.
Additiomally, the Warden testified there are safety and security concemns underlying this policy which
make 1t a serious infraction. Critically, the Heanng Officer detenmined that Employee violated a “very
important safety and secunty policy.,”™ ROA, Vol. [, p. Q00095 Yet, rather than upholding NDOCs
termination of Employee for committing this senous offense of abundoning post, the Hearing Officer
indicated that a suspension of 30 days or less was more approprnate. ROA, Vol 1, p. 000096, Despite
substantial evidence supporting NDOC's termination, the Hearing Officer failed to uphold the
termunation. instead concluding that Emplovee’s discipline was too harsh. F Meadow v Rl Sermv.
Bd. of Lus Vegas Metro. Pofice Dep’e, 105 Wev, 624, 626 |, 781 P.2d 772, 773 n 1 (1989) ("We are
maost reluctant, 1n light of the evidence in this record, to impose on the Shentf an officer whom he has
determuned to be unfit for service in the law enforcement agency over which he 1s responsible, It 15
difficult to hold heads of orranizations responsible for the quahity and effectiveness of thewr efforts af

they are forced to work with persons found. by substantial evidence, to be untit for service.”
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Accordingly, the reliable, probative, and substantial evidence on the whole record demonstrates
that the Heanng Officer’s decision 1s clearly emroneous and arbitrary and capricious,
VI

CONCLUSION

This Court’s review of the Record on Appeal will show that the Findings of Fact, Conclusions
of Law and Decision of the Administrative [Hearing Otficer below 18 not supported by substantial and
reliable evidence.  Additionally, this Court’s review of the Record on Appeal will show that the
Adminisiraiive Hearing Officer’s Findings of Fact, Conclusions of Law and Decision contaim errors of
law . was arbitrary and capricious, and 1s an abuse of discretion,

Therefore, Petittoner respectfully requests entry of this Court’s Order reversing said Decision 1n
ils entirety, and granung Petitioner’s Petiion for Judicial Review.

Dated: December 6™, 2016.

ADAM PAUL LAXALT
Attorney General

Byv: /sf Michelle Di Silvestro Alanis
Michelle Di Silvestro Alanis (Bar No. 10024)
Deputy Attorney General

Allormeys [or Pelilioner
State of Nevada ex rel. Depariment of Cortections
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CERTIFICATE OF COMPLIANCE

| hereby certily that | have read the (oregoing briel and that, w the best of my knowledyre
informaton and belef, 1t 15 not nvolous or interposed for any improper purpose. | lurther cerufy tha
the brief complies with all applicable provisions of the Nevada Rules of Appellate Procedure, o
partcular NRAP 28(e), which requires assertion in the briel regarding matters in the record o by
supported by appropriate references to the record. [ understand that [ may be subject o sanctions in the
event that this bref 1s not in confommity with the requirements of the Nevada Rules ol Appellats

Procedure.

Dated: December 6. 2016.

ADAM PAUL LAXALT
Attorney General

By: s Michelle D1 Silvestro Alanis
Michelle Di Silvestro Alams (Bar No. 10024
Deputy Attorney General

Allomeys lor Petitioner
State of Nevada ex rel. Department of Comrections

JA 0663




[

L

LA

CERTIFICATE OF SERVICE
| certify that | am an emplovee of the State of Nevada, Oflice ol the Attormey General, and that
on the 6™ day of December. 2016, | electronically filed the foregoing PETITIONER’S OPENING
BRIEF with the Clerk of the Court by using the electromie (iling system. Parties that are registered with
this Court’s electronic Mling system will be served electromically. For those parties notl registered,
service was made by depositing a copy for mailing in the United States Mail, first-class postage pre-

paid, at Las Vegas, Nevada to the (ollowing;

Adam lLevine, Esq.

Law Office of Daniel Marks
610 5. Ninth Street

Las Vegas, NV 89101

‘s Anela Kaheaku
Anela Kaheaku, an employee of (he
Office of the Nevada Attorney General
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Respondent-Umployer.

MARTHA L. BAEZA, 33;%5’5‘
Petittoner-Employee Wit LHearing No. 1508882-MG
. %
NEVADA DEPARTMENT OF %
CORRECTIONS, %
}

DECISION ON PETITION FOR REHEARING/RECONSIDERATION

This matter came on for the completion of an administrative hearing before the undersigned
Hearing Officer for the Nevada Departrnent of Admimstration, Hearmgs Divisionon June 10, 2016.
The hearing was imtisted on December 4, 2015 before Hearing Officer Gary Pulliam, whe
recogmized a potential confhict during the hearing such that he voluntarily recused hisnself [rom this

matter. The hearing was held pursuant to Petitioner/Emploves Martha L. Bacza’s appeal of her
dismissal from State Serviee for failing to pass her hi-annual firearm gualification.

The decision in this matter affioming Ms, Baeza™s dismissal froin siate service was issued on
JLh’ 7, 2016, Following the issuance of that Decision, oo July 20, 2016, | recetved a Pelition for
Rebf:am*gﬁkeccn?derahﬂn of the July 7, 2016 Deciston pursuant top NRE 233B.1384, The Petition
fﬂr Rehearing/Reconsideration is iimely and will be considersd accordingly, Nevada Department
ﬂi’ Corrections filed an Ornposition 1o the Petition for Rehearing/Reconsideration on July 27, 2016,

The essence of the argument in e Petibion for Rehearng/Reconsideration is that
Administrative Regulation 325 had not been properly approved and adopted as an Administrative
Reguiation pursuant to NRS Chapter 284, AR 339 was, apparently, adapted by the Novada Board
of State Prison Commissioners, consisting of the Governox, Secretary of Sate, and the Auomey
Genersl under the auspices of NES Chapter 209, The argument 15 that because the Nevada
Personnel Commission never gpproved this Adminisiratve Regulation, the regulation is void and
unenforceable. Accordingly, the Decision to affirm Officer Bacza’s dismissal from state service
should be reversed and the matter remanded back to NDOU for the appropriate level of progressive

dis:;:iplm!:‘

JA 0666




1. THE ISSUE REGARDING THE VALIDITY OF AR 33 WASNEVER ADDRESSED
IN ANY FASHION BEFORE THIN PETITION FOR
REHEARING/RECONSIDERATION.

I would note that this matter has had a rather complicated progess. The heaning, as noted

. above, was initiated on December 4, 2015 before hearing officer, Gary Pulliam, and it appeared,

from reading the transcript, that hearing went on for a full day. Pnor to that hearing, the matter was
fully briefed by the respective parties.

After that hearing was compleied and the conflict recognized, the undersigned was samed |
as the substitute hearing officer for Mr. Pulliam. Prior to the nime of this second June 10, 2016,
hearing, 1 issued an order inviting both parties in: the case to supplement their briefs, if necessary;
to identify and call additional witnesses, if appropriate; to identify any new legal issues and (o supply
supplemental briefing if there were matters that were not covered in the mitial briefings that they
would like to be considered.

At the June 14, 2016 heanng, | excrcized my discretion consistently in such a way as to allow

Mas. Baeza’'s representative 1o cal! witnesses and introduce exhibits irvespective of the fact they were

i not previcusly identilied or disclosed. It was my desire to make the hearing process as fair and as

. Inclusive as possible, and to give both parties the opportunity to fully present the case oo the ments,

The June 10, 2016 hearing also lasted the better part of an entirg day,

Theissue being raised in this Petition for Reheanng/Reconsideration - that AR 339 was never
appropriately approved by the State of Nevada Personnel Commussion was never addressed in any
hriefing or discussed in any fashion prior to receiving this Petition for Reheaning/Reconsideraiion
on July 20, 2016, It is unfortunate that the issues being ratsed now, for the first time, were not
properly vetted through the hearing process.

Attached 1o this Petition for Rehearing/Reconsideration was a decision in a different matter,
Brian Ludwig v. Nevada Department of Corrections, Hearing No., 1521187, which was determined
by & <different beaning officer for the Btate of Nevada (Cara Brown, Bsq.). T have compleic respect
for the work ef Ms. Brown as a hearing officer, however, 1don’t believe that ker findings of factand

gonglustens of law in a separale case declded under 4 separate record kas any type of precedential

2
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authority titat | am required fo, or thal I should, consider in determining this Petition. Not baving
ﬂ acoess 1o the record in that particular case, T have no idea of the basis of her decision or the evidence
undertying her decision in that maiter,

|| 2. ARIZIISETSFORTHPOLICY OF PROGRESSIVE DISCIPLENE WITH RESPELCT

TO THE DEPARTMENT OF CORRECTIONS,
The Petition for Rehearing/Reconsideration 1s a bit misleading when it infers that AR 339

e e . 7 I

ﬂ mandates termination as a disclplinary measure and is somehow the antithesis of a mandated sysiem

7
i of progressive discipline. See Pefition for Rehearing, 3:1-7, A complete reading of AR 339 plainly
z refiects thal it is the embodiment of a systain of progressive discipline for employees of the Nevada

Y
Department of Corrections. In AR 339, there are five designated class of offenses noted with
10
minimum/maximun penalties for each class of offense along with minimum/masimum penalties
13
j for second and third offense for the same transgressions. The Administzative Regudations recognize
12§

| and set forth that there are certain offenses, including those related to bi-annual frearm aualification

i3
with fircarms, that are so sericus that they do not warrant progressive discipline and, in fact, warrant
dismissal from stafe service,

i3

3. AR 33% AND AR 332 AHE VALIR AND LAWFUL APMINISTRATIVE
16 REGULATICGNS.
17| The Board of State Prisor Commissioners (s primarily responsibie for the administration of

18 § priscns and for the promuigation of rules and regulations poverning the prisoners, employees and
19 |t other persons. NRS Chapter 209 authorizes the Board to prescribe regulations for carrying on the
20 § busingss of the Board and the Department of Prisons. AN 339 Is & legal and enforccabie
21 B admimstrative regulation.

22 I do not find that the fact that this regulaiion was promusigated by the Board of State Prison
23 {| Commissioners, through the auspices of Article 5 Section 21 of the Nevada Constitution, insiead of
24 Il being ‘subject w0 the approval of the Stale Personnel Commission.” under NRS Chapier 284,
25 | imvalidates the application of the regulation as il applies 1o Ms. Baeza. | also believe that other
26 & provisions of the Admmisirative Code, including NAC 284 .650(3Y and NACT 289 230 provide a firm
27 4 stetatory authority and basis for the determination of discipline for the failure of a corrections officer

28 | to meet POST requirements. 1 5td! believe thal 1ssues of weapons proficiency and gualification are

| 3
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matters that go ¢ the heart of the safety apd secwrity of an institulion and. as such, deferenes to the
decision of NDOLC is warranted and mandated by Nevada law. Accordingly, the dismssal of Ms,

Baeze from State service showld he sustained,

Faged on the foregeing, Martha L. Bacza's Petition for Reheaning Reconsideration is hereby
DENIED.
DATED this { ‘z"(Lﬂ:f of August, 2016,

e

——
STARK T, GENTILE
Hearing Odfficer

NOTICE: Pursuant to NHS 2338.134, should any party desire f6 appeal this finai

determingéion of the Apﬁeals Oficer, 3 Petition for Judicial Review must Lo filed with the
Dristrict Court within 30 davs after service by mail of this decigion.
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CERTIFICATE OF SERVICE

1 hereby certify that, on the 18t day of August, 2016, a true and correct
copy of the foregoing DECISION OKN PETITION FOR REHEARING

JRECONSIDERATION was duly mailed, postage prepaid, to the following:

W/ 7a

Violet Martinéz, Legal Secretary II
Emplovee of the State of Nevada

Richard B, Smith

£151 Mountain Vista Street, #2411
Henderson, Nevada 89014
ricmsiocox.net

Jennifer K. Hostetler, Chief Deputy Attorney General
Bureau of Litigation - Personnel Division
(fice of the Aftorney Genceral

1555 East Washington Avenue, Sute 39060

Las Vepas, Nevada 89101
ihostetler@ag nv. gov

o¢ {via e-mail only}:
ekiscdanicl@doc. nv. gov
spabnicl@doc. nv.gov

akaheakumag. nv.gov

Jl-? 0670




Electronically Filed
03/03/2017 03:48:11 PM

LAW OTFICT OF DANIIL MARKS % i*ﬁ%ﬂ"""’

SERNIE “%"Er%ﬁ%ﬁ "‘“.zﬁ CLERK OF THE COURT
Nevada Stare oy WNoo GUZ003
ADAR T EYIRGL | {'“-Q
’“a' cvada Sipde Bap Ny, G08673
G Sowh Ninth Moo
s Vegay, Noveda 89101
CFOTY ARG-BAEG FAX T GRG.GRIT

Atferrays Jor Bosposdest Brive Ludwich

IHSTRICT COURT

CLARK COUINTY, NEVADA

SEATE OF NIV ATRA el 1S { oz Mo LSRR YA
PARPARTARIENT OGF CORBBECTIONS ot Nou m?‘-{i-‘l}

Pesfiloner,

-

i

R

BRIAN LUIAWICK, ap madividund 1
SEATE OF NEV AN o el TS
E}E"'F ARTMENT (8 ADMINISTREA TR

*{%if‘\l Ml COMMIBSRON, FEARING
Cﬁ.: AOER,

Huspondents,

AW GFFHCT OF DANIL MARKS
EXANTET, RARKN, BRO
Peemvida minte B S IS
ADAM LEVINE, £50,
MNevada ‘*:'*aa‘is.‘: Par No, GO4671
SHE Rowth Nt Siseet
fas Vegas, Novada 8910

K e . £ O SO B ) P A
Aftormeyy for Respondeni Brion Lodwick

JA 0671



-]

[

b

T

f-a

...........

e

T z i - —am ru LU N '\.---.'F [ PR P 'i.- =g ’ 1 PR [ . e : e e

The enderstgned counsel of recond certifios (hal ihe tollowing we persons and ondtios ag
P 1 : o, . G Y. [P T Jam - N uy . . e - . S| i A
desovibed i KEAD 26,1 a) and most be diselosed. Vhose roprosentations ase made o vrder L the

Taaarin. cofpe A, e S . Wt anm cew N - T P T [ T - e WA N s yesnl
Jusitods of thilg oun ﬂiq’::“} ayaliige i_?t.'jhh:l'!!h".’ u:":-L;“i.'.&'i:h]l.,.;'i[.h‘r:L T PeRC s,

o e e e Y e

g i Paaniol Marks, Dso and Adamy Levine, Eago of the Law Uthee of Daneel varks There |
¥

Hare o pareni CorpaTalions,

Atvrneys of Revord for Rosposidont Brign §udaick,

JA 0672

il




i

LA

W
]

e ]

H

SHOELIR

TARLL OF ¢

TARLLGE A

,: E‘?‘h 1e-
1 1 -
:.f'..{l '\.-l-l-"-.-'f"? ------------------------------------------------------------------ S M L iq == s p == e kommg g meas o=

BaTATEMENT PUHEBUARNT

TABLE OF CONTENES

AL S L e SRR, T L R S o L L N S e b gy

FUy NEAPZAL.

ONTTENTS, L

EITHENET S L

Huales. .,

ppulationg, L.,

Clonstiiutional ey

Codes oo

PR RS T BE DETERMINGE

::'I; !ILEE 1"31._..

STARDIIARD &

ARGUMENT

........................................

----------------

LR

THE FEARING OFFVWUER DL NOT COMMIT &
i-'i{E:{{}E{ HI:- -M“luﬁ E“e AT TING AR t-{}'sé'_;—‘i
EIMTTRDY PURPORE

A E"’Ha;*}}liﬂ“ ess Than Torminaron T Permnitaed
Py giool of Duly” Under AR 339 L

gl
L
-

i Hearmg Officer Coreety Deiermined That

Aoy Kegulatons Relatme To Tasmssal oo Fhe
iﬂ,lawii.:-hd Beprvics Must Be Approved By The
Forsonnsl Cmmanisaion

HEARING s;;“}';'-'ar-'-'fr:'* FRS D30 NGO DEFPR TO THE
APPOINTING AUTHORITIES IN APPEALS UNDER

1 gt
i ‘“i%_.-' AT
LM.E:' N i O

THE HEARING OFFICER DO KOT 40T ARBITRARILY
AND CAPRICIOUSLY \:*?i ift‘tthﬁ'a} Ei-%_?:-, 1;-1~:h-1s:-~4 STION
OF OFFICHR LUDWICK BECAUSE THE TVIDENGE

s g
[
—

.......................

..................................................................................

aaaaaaaaaaaaaaaaaaaaaa

Y

L

-

'

-

............. 0

_,_-\.
PR

JA 0673




b2

|

e
e

T
£
L
]
"
Ta T
p
A
.i: :
o

A e P e s v et o o A e

LA —

ERERTE TR R TR T TS

e R

P ARLISHE THAT THERE WAN NOFREOHNE
SECEIRITY BREAOTY R 2
S N o R B

RUBLZE 2 ATTORNEY CERTTFICATE 14

.............................................

R T TFCATE OF SERVICHE BY BRI RN MUEANS 15

JA 0674

i




[

L

LAt

e}

"
L

o
1"

e

24

o

AR R (M AUTHORITE

e e
ANE R
§ ANES

fpedyy v Doparimen! of FPrisons,

O e N G B L o LI e s i

Crosirnse v Siafe,
1HG Mew, 3300998 P 2d 166, 1792000

Crelfenvay v fraesdall,

€3 Nav, 11 5, D AT LTy i e, TR

- - ' : - EIET - o . " '
{rifmm v -'\-'f:mm:; -‘-:f‘;.rff: Sagird af Teteringey Medived Fxaminees.

OV, RONiee
i3 I\"-:?i'_ 7

Rassebawm U Nevada Degeartnent of Corvactions of ol
Droroker Nep, 69464,

X £ - Pl L T
Faapr v higde LDhepaneai of Prizons,

P Mo a0 S B T S (0 e e

Lercler v Wardes,

D] Nev, 682, 120 P34 1168 {2005

L85 New, G4 PR P24 T2 (1989

EREET N

Adapctone v The D00 Servfoe Board of LIDFED,

Mevendr mafusiricd ominpessiesi v, Willioumis,

G1 Moy, 680, 341 F 24 903 (1475)

Sewdfnivest Cros Coip, v ?frs'ifrw
P New, fiGad 0] T 2d 593 S5y

N f:f.i:r;_;*frr_].if_:f"‘*ﬂ*."*' Wity Departaent v, Nucheff,

PO oy 347, 8T ‘3:% JRTOTGRES

’ - 1y R T v [P
Secire gy ped 13 f;.’. af Prisess v, Jackson,

12 i
................... e 13

'y
.................................. HE

'",TH*‘ PAABINUIREGY e e

.......................................

:
:

e oa
e ir e e a4

..........................................................................................................

.......................................................................

.......................................................................

NN

:

JA 0675



I
LEe

1 .
-

I.-{!.

i

G

A

NS 232151550

ANRS Chanter 284

DETATUTES

NRS Z09.58] e

[ TN N A T S S,

NRG RIS

NREEGAMAY

RH EACIE3 S ERAY,

REGULATIONS

"

TEe "":':- . AL | - .
JOETR ENEA G ey

20 CFR §25.305(8)

NEOUHT Adiminmsirgtive Regulation 350

NIRS 284390

14 - e PR T I T L i R L B R Y R R BRI P N R R R R B A N LIS BUTL I [ RS A
i

'

'

L I I R I L e e e A i LT o B L T T R T L L L L L T L B I T A S R U

................................................

.................................................

H
?
- He I A T W] :: —_ -
: ; P i ! !
: gLl b ey Bl Labsadataaa. o, psmedipemgea=rti A PR R R L L L L Ty, CAL=a iR At em ARSI IR T IR, TR T L P

CNRS NG . e e e e TR &

i I 1
. e e EEelacaa _-||:..\,.l.: _l"'.;l'

JA 0676

s

————




- . PP
i}

- P L ':\. Sy

e A ek A I I I R I L I I R LI e I N R R 1

. i 5\; 1-]_ T
: :
:
:

o

| Devada Constiuien., o ORI e v e e TR T gl

& PCODES

=l

NAT ZREER{ D and (D) ¥

...........................................................................................................................

LR R T R N I R I R B I R I T B T T e T T T T T

G INAL 284,742 e, e N

10 [ NAT Chapter 284 L R

A

mad

21

gy
b

!
?
| JA 0677

S




1.3

TS
[

T.r.

L]

.E NGRS T BE DUTURMINGD OGN APPEAL

H AR P RAAN L AR EH=F LD L LA AL

Th e TEuen g b ey " PPN S ree vy P : - P - ;
1- *&qu. L0 -’.“ldb:‘“.it-':.?erﬁuei Ee'\-}f-!h ‘-Ei R"]] {3{ E-:'E\_;;I.Lijsi_.{.'.{i -,I.‘-..l'_'-.' Ji'!:‘:!" OF 1ne Y IzLﬂ]".‘- |L‘515{}|1t:

defizated i Z33B550¥ay - (0 when a Swte of Nevads Depariment o Adminisiration Houriny |

_—

Cier determinsd pursusni i NRE 284390061 that NOOO 4id sot have Jost cause (o wneingsie ihe

eriplovimeent of Unrreenons D8cer Boan Luadwick,

SLATEMENT OF FAC TS

Brign Ludwick ways emploved a3 o comectional officer with the Neovads Diepariment Corrections
(hereafter "D ab the Florenee Mol Women's Correctional Cunter CUFMWOOT Ludedcl
1

stifters from severe hvpenonsion (ROA Vol Do 30% Wheo be has 2 bvpertension arack 10 cmilses

nearl palpstatons, pvtabiitty, hesdaches, dizzinesy and ioss of sensation 3 bis bands mud aros, (R0A

Vel ar 321 I 00 Ludweck applied Yor leave vader the Family and Modical Leave Act, 20U 8.0
N . o T P PO L e , o . SNTRTRYE
P50 ¢l seq. (hersafler "FMEATT for hus medical condiiion, This reguest wiy gromod Iy NG
HRROA Vel Tar 100-185 Vol w3323

Ay evvployer may reguire annua] medical se-cenilleation 1 the medical congdition wiving vae o

cinverage under the FMELA facie hoyond o single yeur, 29 TR 825.305{#), In August of 2018 Officer

(X 3

Ludwick T pitvsiconn reecertilied b e suctiey vear o FMLA feave (BOA Vol fat 106-11 3

Phwe AL A pormlta swmplovess wbe luave o blook gmosinds, o1 on an Wiermitgent basiy os
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afurmeg oificers they may nol lweve thelr post withow prior suthorivaiion. that Oifeer Ludwick

povar peevived that eamah {ROA Vol 1o 1490 Vol B oat 3600 The Report further conlinmed that the |

A - e . P i L N T
rhininan staffing fevedz for Unin 1 had been maindnined (20A Vol Tat 1300

CAG fyveshipaings do e adiudicate complainis they nierely votipiie wfommaiion, (BOA Val I

i

at -9y Foliewing the OKF s lnvesiigation, the Invesiigatory report was iorwarded o Warden o i

Genlry to adjndiesre, (ROA Vol ¥ ot 130) Gentey sustaimed Oficer Fusdevick on one €1} coum of |

Neplect of Dty when be et Unil | o 2o o the ¥hiit Commuand office, She did not sestain the other

w

feount of MNeglea o Dty alleging thay he failed o perform his assipned scourity funciion Wiasden

i

JLieniry then concloded:

Ftoss recomnmended that Boan Dadwick recs sw woapecdicny of Charges - consisting of
cire {3} day suspension o Bigie Sorviee in I ey O mr.. Clags 2 l}mrﬂr-wa of Sinte
Servicg 31000 BINrS Was 10 scouniy bivacl ies: lf-.H‘E_ Framy i beaving his post,

s F T A _ 'r-\% T - £y : . - Ry ELEN L 7 1 " -:. o B vyt £l s v P Lo LA : R E
EROA Vol ©oal 3010 Bepuly Dircctor of NGO ERL Mobanis! sgreed with e disciplinuy |

reconunandaion (ROA Vol Tat 362y

However, on Brocesber 19, 2015 Loudwick weas servedd waith an NPD-11 Speciiloity of Charees

regommcmding hes diseissal from State Sorvioo For leaving bis post w0 walk 1o the Shifl Comrmand

CHhce EROA Vol §at 303308 This Speciboiy of Charges allaped o viohalon of NACD 284630 7Y
Cwhilci anthonees disciphne where “The omplovee of ooy insittalion adiminisie =i B aecutily progran,
and the conmdered padgment of the sppeining sutboriy, vielatos or endangers U seourity of

instrintion” {ROA Vol I at 353} despite the facr that there was an oopress Gnding et o suoh seourity

rgach hod ocewred, ({ROGA Vol {ar 361-368

Ditiovr badwicl vriely appealed his derminsion fuoo Sigie ol Nevads Departrmem of

g -

Admnisty Paticewmg sy evidoniiany bearing on Moy 27, 2008 Hearing

a
L

!\j 1._: .l Et!at 11 t.’.l‘..l‘..l..-\.-\.-\.h

larn Lo Brown determived thad Dadwick™s actions did sel wareant torminaiion, md overtinned the

-
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ferred 1noraling that she would constder AR 3390 bur was pot bound by i

Creconsideraiion (BOA Vol ar 5414, ;
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o LT and s e siate thas bemes the burden of proot v Jemonsteaie the decision iz nvalid wunder the

=

|

<

arsasal ordering OfMeer Ludwick weinsieted with back pay  and benofits {ajong with a
ceanumncidation for 3 susnension ), BRI Vol Tag 8RBT

NGO dlted s Pouion for Hoconmiderapon wiihl the hewing officer arpuing thal NEMY

Agmunisiyative Regilaiton 23 mandates lemmsanon o Nealeet of Phatv, and that the hegring oficer

A Vel § 4 6468

 Folloving the fling of an opposition by Ludwick {(ROA Vol D at 153030, the Hearing Offier denled

oy
1
1
*

harealier, NDOC souzhl o stay ol the Hearlng Offeer™s Order, Uhls Cowrt denicd the stay and

Offeer Dudbwick was returned & work at NDOC, However, fsHowing his relnsigrement with back Dy

Phe rosigned s postien weth NEBOO o macste other vocstlons, Accordingly, hie s o longer an

STANBARD FORJUDICIAL HEVIEW

Ihe courl’s ability to sel aside the decision of the heming officer 1s extromely thndied. The

privisions of NRE 2331353 s

Tha cowt sholl not subsinuie o odpment for that of the agenoy gy 1o the weighi of
evides on @ question of Bt The couwn may remand or affirm the Drel decision o aet
A aside nnowhaele or in part 5 subst ii‘ml ; :*i is of the pefiioner have bown prejudice
bocause the fingd decision ol the agenoy {2

(it} in viclatton of conaliuional o siatlony PEOVISICHE,
(i) in exeess ob the sizinfory authornty ol the asenow

(¢} 7’&*?&{? ary unbetud procedure:

iy Affected b ‘“ sifter erior of fw;

(e Clearly srmonznus ) view of the reiiakie nrofative and suhwiaetia
; avidencs on the whole record; or

(I} Arbtizary or capsivieus or characterizes by shuse of diserotion,

R Rl s e e e ST A . L3 oAb .. . o - .
Londer subsection (2 of NEE S3350135 the hearing offiner’s docivion is i be desmned "roasonabls and

:

ceriieria of subsacion {3
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P Mok B Bev, 345, VS P TRT (19ER Dhe Declsion of the heming offiees meay 04 be distarbed

|

widess e pebls of the petilioner have been “prejudiced” e the specifio staitory roasons sot fouth |

LI

3
i
E
i
:
3 :
ooy NREO23IBUIIS. While the courts are frae to decitls purely fegal issues withoot deforence 1o the

maa

Geerminabon of e sdminsiralive agency, where the agency’s conclustons of w dre necessurily
closery ebated o the agency’s view of the faets, ihe ageney’s conclusions of kuw wre TRewise entitied

W deterance and may not be detnrhed o suppontzd by sebuanuat evidenoe, Jones v Boyner, 102 Ney,

in reviewing the deaston of an admindsiraive agency, (s court may nob substiiufe e own

judgrnent for that of the heovieg officer with regard o the welght of the evidence or the orodibitiny of |

Y

F20 New, YR {2004

XTIOUTORN LU 2 TR %o, Y A0 Y TE hg & 3 AT crdeserpiod |
Fraep v Moty Deparimers of Privens, V1 New 4200 4230 892 P2d 375 1983y soevadn mdfusirial |

Comprisyion vo Fiffiame. 91 Nev, 686, 5341 PG S0 {19750 This Cewrt mav oot distiweh the hoaring

-

oilwer s doecision onless the Courd Bods e the deciston way urbiirary and capricions™, To be |

“arpitrary and capricious”, the deciston o the advinisoraiive apenoy must be 1n “dsregand o the taos

ﬁnd cirlinstances dnvolved”, ddvmdon v T Ofedd Serpive Bogrd of DFRPD 0053 New, a24, 781 B 3

21989} ?

AMCIMENT |

. THE HEARING OFFICER DD NOT COMMIT AN ERROR OF AW N ADMIETTING |
AL 33U FOR A LBTITED PURFORE,

NEMOC argues bt the Hesring, Officor orred in fulliep o consnider NOOO Admiaistative

Regoisflon (AR 239 In deteymining whether NDOOU propady rormingted Lagbviek, {Unentng Briel st |

i
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o B This gotielly musroprosonia the Hoanpe Oeor’s docision, The hwaring ofheor did oo mud ip

-.--*5

oorisider AR 3390 she admitied 1w evidence hul onby 1o 8 Emiied purnose,

Prioe 1 the ovigeaiiay hearing, NDOC fded i Predlearme Statement which argucd to the

-

Heartg Officer that Neglect of Brady avas o "Class 37 offunse and thal ander N Adminastealivg |

Remalation 339 dismissal 13 the mmboum discipime which can be tnposed.’ {ROA Voi Fm 798

e’

Fowever, Ludwiek s Pre-Hearing Stmement pornred gab thay sy devinhions from the stabisory syyiom

ol proEydsive distapime 188 10 b approved by the Mevada Porsonndd Commmission pursiant 1o NAC

-

IRATA? {ROA Yol Toal ZBZ, 28D 28E-290 B s undispuiod by lhe partios thad AT 339 was never |

FuEi oA -“:.-;."\

apbnitted o, or anprovod By e Nevads Persoonet Comrmssion unger NAL 2E4

ey 4

The saring offweer agreed with Loadvack that she coutd not be bourd by o MBOO reguintion
A3 which had aof been subooimed . and opproved v, the Novada Persensed

Commission, However, she did allow admission o evidenoe fon the Dmited pumpose of demanstrathig

hone N vigwss Mhe sericianess of ihe ofionss that = alleged to have been comuntiter here,”™ {82004

SOV oE L ar v,

Al Pisopiing Less Than Terminstion is Permnted for “hegleet of Boly™ Dnder AR
234,

b ovdaed, 1 most be erpiusioad thed dbe undurlving prevmse of NDOO s svonmen — il

A 3 mandates wertninafion - o orroneous Thut Kopalstion dees detine Nogleorof Buly az o "Classe

37 offense for which terunnatio s preserihed, Howsver, ibe clinem of offenses s ondv &

zcluai fapemaee of the Hceguoiadion itel! wevezis thal the Appombting Amthority and other N0

Pomindonoos mgy dovipte from the CPFrobibitions ond Peopaited Sociion 33904 05% and 48 of tha

:

- 5
.i"i‘ RN 'Ei_u" iaie

I i Lrpad s hmagine o discipline sresior then disreissal enless ME0C sl one bncarseraiine o0 shuoting o (s
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3, Aprennng ANBonos anc o "t’=ii'*]='”*:-"i"i”- srnst recogiize lhed penaby schediles
CoTliicd a00Urs -;:E ¥ Falrly, ot xi’.‘l?-.: iy address overy mt*h dior Appeiniing mn]ﬁj JERTGLN
st hmafjm.t ii!‘ wiual anakisis of the eaeh svaplovae for each inckiont and exercize
Licis pruéﬁaﬂmm‘ dgment and diseretion, then recomasend perlaby basod apon the
vmed Lo ﬂ'm:éii"*«- iy -m.pwwm:_‘s behavior, sol expocialions  for pther ptplovees, ull
myardained the gablic trash Thoee s po reqaremond i charges simiiar B panus miast
rosuil i adennical penaliies
&, Appombng Authoniiss and thelr reviowers should neither rely selely on
previousty moposed peneliies nor guots them as authoniy In ._;_}t‘J*a]E* vavininales, B
b perimnbered thist this 35 4 histarical docurnent of panatties, Ay soch # may sof reflect
anmf}‘-.-'fﬁag'rriat:: penaity for the ruscondact, findeed, an appropriate poviily sy be higher
s lovwer depesding upon cavent ssoes sid the Tmpact of the particubyr miscondust on
LL Depavtment and/or iy emplovess,

(ROA Vol T ag 341.347Y

As wldressed below, the Nevads Supeame Court hes held thin bearing officers do not defier 5o

LA

the Appoimihng Authority, However, piven the undispuied fael 1 even NUOO s mot womaved o
Horminale Tor every instance of Negleot of Duy undder AR 359, NDGO cannod demonsinsde that s

iy weere prejudiced whon the Hearipg Gilicer alse found that she was 5ol so bound.

i The Heaving Officer Correctly Determined That Any Hessbstions Relating ¥o

Dimigsal From The Chusifled Sevvice Aust e Approved By The Persopnel
Commissian.

| Agan MO Correctional Officer, Brian Dodwick was g momber of the classifisd sorvice of (he
i

State of MNeovada, NRE T84 E5002Y simes “Exeopt ax othervise provided in WRS 193105, 208,161 and
41507 & person st vt be appoiited, ranstered, proveted. domoted or dischareed in the classiiied
cmreserived 11 this chapser and the renulations |

SUFVICD U ANV MGG Or DY iy neans other than thosg

stopted 10 pocordance thorewitiv ™ Rraphasts addeds,

The blawe of Nevads Pessonnel Comenission hos promudgeted regolations relating w

CProhibinons and Offensey”. NAC IRETZ enthilod mAppolioting setheritios requived to determing |
| :
i

23 fiorolibiied conflicting soileitiey and Wentify such activities and syplain provess of progressive |

diseinbing fn polley ™ slales
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3 Euch oppoindine suihoriy simll Getenmine, subiect fo the approval o6 e
Caopmlssion, Hwse apenie aciovitiss wwhisch, for employces under 13 jupisdiotion, are

orolhibiiod g3 inconsiston, n*r,““.;* e or bl enniloh wilh i"*n‘ dutics as cmplovees,
| The apnointin authorty shall whentify those adiividies w the poliey esfablished by the
5 appoiriing muthoriy porsua (o NES 284383,

2 it un appotiding authonly revises the policy desciztbed i subsection 1, ihe
appoining suilority shali provige o copy of the reviged poiioy o epch e,

3 Aar appointing authorey shudl inclade in the pobicy described in subsection | an
gxplanaton of the process of progressive discipline as adimimisiored by the sppointing
sthoridy, The movess musl condorm du s provisions of NBES JESEED and NAC
A4 608 w0 PR 0305 inciusivg,

ediiviy lonlh cerlinn dGisciphine for cerimn offenses, 00 pay do 20 Usubpeet to the approvs

Meraomned] Commission”

rr
~
AT
'\-F.

unranited 1o, much leas approved by the Personnel Comaussion. Rahe

disciphinary regudaorns (o members of the clasmtied service, Bather, the Legisiniure vested that

exciasivelv awith the Pepsonne! Comvviesion wnder NRS Chapior 283 HBeo NRS 28315020

-
£3l

L4 Y R TRy R TS NS e W e I ves e Fyeiar visiniae
AR 339 "Class of Clferse Gundebues™, apon wivich NI seeks woorely, hus mover

L

asts addedy [ an appombne authoriy sucloas NUDOC wishs to adopd Prolnbations amd Ponsities

[

Lo

bas et b
Ll

thiese Adminstrahve |
Repuisilony was adopisd by the Nevada Board of =tie Prisen Comnussioners. That Bodrd congisis of
The Govarnor, Reoretney of Baate and e Adlorey Goreral, Ariele 5820 ol the Novads Consniution,

Fhe Nevnds ftﬁfm lmitre did net gurhorre the Board of Siote Prgos Oogmmissionses (o oot |

'\1_'-.1.

The hevads Legisisiore ey mandated that the Simte of Nevads Porsonnel Commission adop,

Dy regalamion. 4 systern of progressive diseoipiine, Nevads Revised Statute 284383 smales in pertinent

s prart:

2
E The Commizson shail adom ‘=:rj.-‘ regifianen @ wvsiom for adnliimsiening
dizciplinasy measures agonal g oatale omploves o owihich, oxoopt iy CASC? NG ST
viglatons of law or reguiaiions, losy sovore yooastres are phicd at st aftor which
faoie severe measures are appbied onby 3 iesy severs wmeasures mve fatded to coviect e
ervloves”s defiviencies.,

| JA 0685




e

e P T e | R W S

oy

[

—l
r-
mamr

—_
L

L

———

R

At RS R EEE  mm

2. Fhg s siorn adopied purouant o “'t:lii'""i“f'lEﬂ"ﬁ Poymast provide that a siale cmploves
oenlled woreueive & cepy {::T.' sy Hondugs o commendalions magde by an gupoising
anihorldy o the mpssentative of the “;tr;“:ﬂ:‘a::ﬁt‘ aithogty, iF anv, vezarding propased

4

disciphoary action

i comlornnuwe with Hae legisiative mandate, the Stae of Nevada Personnel Commission adep

part o {he Nevads Admmsituiye Code ONADT regulations croafiog the sysrem of proy

discipiine. NAC 2B A582) and {3 staw
iy W appraprigic and festifled, foilowing & discossion of the mutier, u xwﬁm‘:abl*f
perted of time o i'fn}"r'rt:wsrma:zm G codrection may be oallowed before mutiatin
dinei pifeey action,
. : _
(17 s3iesations w:?us, iy Ol H’*':i‘l’ﬂ:‘.‘f G00S o eming 4 eorteslion of the conds
o wiers & more severs inial action s varrsnied, s wrinen teprhmand crevared an s fem

AT
prusceibad by the Department of Persommel must be send w0 the emplovee and & cony
pinced in the employen’s personnet folder which s Fied with the Depssiment of
Porsommael,

Ji1 prerbiend i

EE othier forras o
L : -
fne sencusneys of the offense o condition warranis, an cinploves may be:

LI

disciphinary or correstive action ave proved Ineflective, or i

{a} suspended wizhoud pay T a oernod ot o exceed 30 colendar duvy foy
avy cnuse sol forth in this chupier, o

thy Plempoted for any cause set forth in s chaper

2, Anoexemp! classified emplovee may oonly be spspended wathouwt pay in
meremianty OF one or more D sorkeecks

i Phe rights and procedures sed fovh in MAD R4 A5 10 2844585, fnclusive,
apaly sy any disciphinary acuon ’ai’lit*lai’il MEsUAr L RS SoniEen

Absent express approval Irom the Porsennel Commission undes the proceduse set forth in NaC

F2RA AT G designne g partivuler violagon so soevers sooag to swarran dismiasal g s ol

R

Foming DHTeer was required ooappdy the stanionly mandosted svaem of gprogressive disciniine

LR LS —

T

attemipt 10 bave a dismmsan] wpos AR 3897y cotegarization of 3 viedation as o Clasy 57, which permills

intarly. Mevads Admiamsisiive Uode Seoifon 284,647 entitted “Suspensions ant Demaiions”
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o prodressnvg discinline and msndsies wroninaton for & el sifense, 5 an oxpress vinlation of NES
IRATSHZY which prohibits dismisasd i amy mimmer or By any miegns ofher don those preseribed in

tives chanios and e rogulations adopied W aceordunes therrwith.”™

NDCH s b arpoes thet becouse Artiele 5§ 521 i3 a constiufonat provision, 0t sonwelenw

Eilens e Gircctives of the bogislanure epder NES 284 15000, Thes s morrect,

Aviiele 5 821 sindes that the BOPC has Ssupervision of b msiters connected with the Sate

Prizon e mare Be previded fiv foe dhmphasis adoed). Over TEY yoars age the Novada Supreme Court

-

eoineivd claime that the constiiunonal aviiercation of the BOPC superseded fhe vgisintue™s seaiutory

sitboniy o rms the BUFO s nathonty,

1 [

E Sfere exorel Fox o Hobore |3 Wev, 438 01ETEy the Bupronie Cowt addressed whethor L

CBOPC had the aaiboriy o appoeint g phyvaacisn for the state prison. The Supreme Court badd odih

Horegard e authordy of Article 3§21

By osechion 21, aricle 5, of s constilsfion. the gpovernor. seorekay of steie, and
atturneyv-goncral ape constiisded o board of stae pnsen comressioners, b they are w
have coly such suporvision over matiers connected with the ":. (1 8 1HEy Be provided
o Tavw, By e the sisfules, thereiore, that we must look for v defintion of their powers,
Tider the act of TEVI {&Siate, IR73) 180 they were anvesiad with very exlensive and
general aifhorily, ieluds kg The right 1o ﬁp;?t‘;is"ﬂ‘ A wwarde el Cail 5*&*{1-#-5:% beln™ Bt
By thye acl of the iast l""lh'.i!l.ﬁ.‘ fmiats, J8TT, I‘.'a{'; ba radical change i the gove mrent of
Pg prmon was eftecied, The power ol sppointing the wavden s wkon o 1
*"&‘.r'r“rl":lfz--*? ters andd o *3“:4 G doint convention of e two branches of tle leeislanee,
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cmise W be purehased, il nesded commmizamry suppiies, alb ravw morermb and ooly
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Pngept ws otherwise provided in HR‘*& P63 105, 288 1468 ?1"% A1 070 & person mupd ao

be appeinbsd, transferred, promcied, demoded or divcharged in ihe classifisd service 1n
mby manier of by oany means e:r-} er lhan those pres “:*E'::,l m1othus clapter ang the
grcat oy sdopied mosccordance therewiily

e

By well-established thar “When o s siatite i i conibicl el a penoral one, the sprcifi

siatuie will take precedence.” Lader v Warden, 121 Nes PEDA DS Gaines

DN I6OL, 958 PLa 160, T7G (2060481 NRN 20911 18 a penvval sistuie and mast vield fo NES

2E4 102 Tyt sell-evaden! rom the languaee “Ixeent as otherwise provided . NES 2462 1017

NES 0% 61 enttiled “Wardens of ingiituiions Appointmeni: doties” states:
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Govest oo wakiilng aotwithsianding the fach dhy “PHscourtosy” was g ¢

ii.

UGN PG 20 088 o argue thay the Hearing Oificey exueaded ey sinbrory muthority by subistitsting

her indgrsent oy tha of dhe Appoiniing Authoriey, {Onening Bl

1

Fhe Pogislangrs has orealed no sgeb eiempiiong lor comachona offoers, As momders of he

sified service, e Lagislature las mundalod onder NRE Z83. 05302y thad thoy cannot bo disinmged

copl i confurmance with the repuisiions adopicd by the Personned Cotmnission, Pocaus 11 s ihe

PR

1l : e e LY oy il e f - i “ ' N T i i IR i . T - [
shature thal dowrmines the osoops of the BPOU s avthonty, and e Legmsiabare wbeh has

constitatiienid control over e ment svsien sovening the cilassidtod service, NS arowments 2

withenlt nerlh

e

O February 28027 the Nevads Court of Appeais msued 113 decizion i Nassebayn v Nevada

Degresieent of Correciions of ol Docket No, 69408 recnpriving Gug the schaedels of penalites i AL

e

Yoare only Cswoeested fevels of diseipline”, The Couord of Appeals veversed g dootsion of the First

iudional Dhsine Court which granved jadiciad review of an BN decision adjusting 4 wiitken reprimand

bawy 27 pftense with o

vty peteliy of & written eprimand, A copy ol the Court of Appeals decivien, sud ihe Fies

A F\.-r".: T4 ..: WP '-1-'----\.-'." M - EXT FE I B R T A LW -.1..-'-' H T S i T - .. - L . hg e, -.
il Dl Cowrt s Order, are appended berelo for the Couet s convenienee

HEARING OFPFICERS B NOT BEFER TO O THE APPOINTING AUTHORITIES
INAPPEALS UNDER VRS 2883340

"a

RO s Opemine Brel srroncously eites i Dredee v Depprintent of Prisoms, I8 New 39,

o
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"\':". -‘}.ﬂ} T L] T AT LAt IE 1 P IE : =rr :‘"
VA0 Howoever, the holding m

regge that Hlearine (ifloers arg reqinred o deleno the appeinting authoriy has beon ovonded.

Plinderiiencd conse] wrs the aiioene v for Coereciinns GiBosr Shera Rasssbaum,
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in freduy v Sigie ex rell fheprinend af Prisoas, TS Moev, 590 700 P2d 56 {IYEY) Tusooo
Speinger iesued his famous dissen? from the delerence 2iven by the Court o the anesomiting auihnity
siafiny

[ dlsgent boonuss s case ropireaonls i 2xcelisal woample of when the Indivig! branch
of govermment shoukd keep B pose out of sdministrative sffswes. 1n comp! :ﬂ we with i
statulary seherme a Nevada Porsonne! Heanmg C4Teer, alfer o *1; [-day hearing, imvolving
fon wilnigsses and the milreducton ol nmoercus exha bm med that Dredae™s sotions did

of warrs it s permanent dissiissal Bom siaw ot service, Now, Tor reasons Ty rom
Hﬂl‘:ﬂiﬁi—;i"'i'}’. '1.1_.-: court intrudes Inio the prescribed sohepre of is"siﬁga snd dosiroys this
man' s earcer, L disapprove,

t

P05 Nev, w45, 76Y P2d st 6 Justice Springer asseried PTaking o new amd Impariial view of the
yidencs iy ey what personinet heariog oftieces are stipposed 10 do7 1S Nev, ar 47, 7o0 Plid g 87

R (00 vears lalevin Kuapn » Dergortireni of Frigesse, PEY Nov 420, 897 724 575 {19495 the

- -

H

Mevada Bupreme Court rectgineed the wisdom of Justioo Spriager™s dissent from Dl holding:
Gerersily, o boaring offiocr dess not defer o the appointing -“i”'*ha:afit'-"ﬁ. decizig. A
heanag oificer’s hwk i deennime whaihey there 15 evedenes showing that a disiisas
werild serve the geod of the public service, Dredye, 103 Nev, g »—1?, Testy i*.?n AL 3N
perimgr MRS ERESRE e A Lwosing oifcer Sdote 'ﬂlw“gm the reasonabloness” of o
distrissal. demolion. or suspension. Ny 284 39001 “Fhe hearing i}."‘é"&ce shatl make no
arEumptions of wiegence or gl but shall be guided in his decivion by the weight of
lhe evidenes a3 it appaars 1o hini at the eariny, NAC 28B4 TR Juetioe Springoy noded
i his t‘Eimm st Drvedge: “aking 3 wew and wmparbal view of the evidence is
exaetly what personns? hearing oflcery are supposcd 1o da”

:‘.-_?

PID PNav g 424 897 PG wt 377578 {omphasss added). The Kaagpp Cowt held thal the only time the
appatniing mihordy was enlitled o any oo of deforenes wvas Uwhenever seopity coneoms are
impicad o emioves’s ermingtion. T

Ploswwvesver, @ micre twir 427 monins aitey the Angnp decizion the Sumweme Courl in Stie oy ral

ES

H " W T-.: |!| . 1 H ":l.-l'-'\- : i'\' ER- J"”T.. ..'.-'! '\- i ";- 1 K 3013 L '\1:-\.' th H = H .-\- L - - - -
L, of Priveey oo Jeckson, THE NMev) TT) RS P24 12906 {1995 clandzed that this doforence e

L Seoarly cutieing wit only be appliad i the most sgremons ol vircumsiances holding:

Adthpugh the ssoe of sorundy concerns regaires deferonce to fhe ;;g DO i suihoriy,
we Wil not eonsider this eaception unkess the facty indicaie  cloar snd sovicus sevurity

threwt, Pherelore, thiy exception will be apphicd only b ocuses of egregious seourity

JA 0691




0y

e

L3

10

et My
ol

ER
Pt

3
A7

-3

T

o

-
ES

|

i
i

-
'

EEEES

=

LS S

1
Hi

P
i
;
:
o
H
i

ia
A
i

i cases of

| Rather,

l :l'--.---; .:-.-:.1.. i 1. -\..'\.-i R " ' '\.r L] -
arzmpline had 1o be changed © wiminaiion o

. 4 A
foorurred in the oagt f
M A

t ! sl

oy
e i

nrencimd gind will not be z-';ii:f wed {0
i:‘i'i'.l;:'}ﬁ‘?-‘f oo, whe deserve

berinivisi e dectoion,

1'-..1' |.1 \Er l\.i .l\.q..!l\. ".i] 1\.

. THE MEARING OFVEOER MDD 8G7T
HEVERRING THE
LD N1 I O

BHEALLL

ENTARBLIRHEDR THAT

A5 o Torth abose

eprepiouy broaches” of soouriy

Wiarden Loy *E“* }:C'

[ioally 6

o undenning the job

Cungss Jocksos Heanng Ofhcers are only e defer (0

hjir* wekdent evalasilen

AUTT ARBITRARIDY ANE O
FERMINATION OF WICER LUDWICK
THINEE

cursd 10 e onnirary i e adpidicagion.

8o reconmersded that B Ludwick receive g Spevificity of Cha 1

CHHE f

L

if:ﬁ_e - e *jh,,_._'.‘ WHS 1O SeTUEEY

(ROA Vol e 3615,

LA CYOsS-exanuneiion.

red ol ded i'!'k'l"' &l

NIBEHCOROA Vol Ha [77-128)

the Sme

by sasnension from "%i;';i.h Nerviee i
nrepeh resiiung |

Woanden Crontry conceded thad she foy

--.Fi-.:ll-d-;: 1" h.t- ﬂ{':"i.f."r'-:' H!

Henl of fhe dlasy & F
Tom D ieaving s

tie discmiine

oifense v diveetly contrary {0 the providions of A

PThere 53 00 requiremend dhab charpes simifar

}‘tu"}]E“ SRS AAEROTIETS o reviewery

LE ot WHera @ 3 LJ"'Eft"H 1" Vil ng i 53 rationales’

1R«

TRDOC S Onenieg Dried oo
Pad for ik i **hi'i{"] oh sl caae. That defini
mipiend conirnet oF canthinzd e m--vw-n

P iy L:.]_,‘!k.-_l.'?i'r‘.[- The hedding g Maeoros veas
2l enityel e no contrEsting o
S I'I”--:.e. b By o appiinotion where, gs reve. the

waly B e pgpointing suthoritie:s and given oo Doparen

il

TR

N

!
TR E;I\.h.:.l\.l\...-r'q'.

e
iox

“‘i:!. L A “..l r.l\.-\..-irl'l.l_“ .

ik oy D

1 msinre sl resuld

Vel Tal 341547

a:-l-'hﬁj# ciies foahue standdard of Sesdinees! Gon Dl v Frrsas, 111
|ivate sentor cinplovess governad by a b
iy with o constiistionally
oupen the taor that i Inghiding «ur"b ST NTH
v B Tight oo hoee o thivd preety delenming wherhey josi causs

ey WS ML

d ne secarity vickation and had

By

e

4 -

APRIC

BEA

CThore was o sush %';‘!”H:‘LHF_]H“:- HL-WLEEH‘-. HE

rerain conaiaient wiilt whas had heon doy

10 ot el

vtad

&

Wah N RORECION

ach 1 this case,

fve {2 day suspousion, however Humon Resourees infommed Sentry that
kT

A -\.iﬂl. LI\.I;'\.-\.- I.-'"l '!l':\. ‘;.:i

WIS O cofysialent oy

-

T i, s B2

y]

veraslines

security of otherwise parmimesl
Ao ageney howd’s

FOUSLY IN |
THE |
IRITY |

RS
NETE

e Appoinilg Awhory |

consisiing of
Pnamnissal of Noaie
i.-lt.]'l'".‘--.

-t
Ly L-t‘l'..,L

Lo SN wvhiteh sries

S

b spicly on proviolsty mmposed penalbies nor

AR

bk oo E‘”:

,’]iﬁw PELCTUEL I

AN F T EALAE

Sxznliwd, Mok

ST has stninoariiv waken e doteraingtion
crif of A zﬁﬁ_zafs’ni:;iratmn Fearing Officors

JA 0692

————n

i |

}
;




ted

iy

e

e
y—
ke

-

—
uaam

[

[

a
!
AW
7o
:
P

[
.

"
By

2
Kl

)
T

[~
o

r i
S

& e s S e
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wore mmnlained, the Hoarng Officer conchidud that thore way no egregious secunty breach roauliving
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RBased upen the forepoing, thes Henring Gificer finds that M Ludwick e R cd i
mexensable neglect by loaving s post without e prior poeinissivn of & supervisor. The
Guaslion noeww iz whether 11 way reasonable fo terminate My Dudwick for vighaing NRS
ZREGHH T For the Intlowing reaszons, this Hearing Offeey i‘Er.-{s':é that lermingtion was
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

SHARI KASSEBAUM, AN No. 69468
INDIVIDUAL,
Apypellant, |
V8. :
THE STATE OF NEVADA R EE
DEPARTMENT OF CORRECTIONS; | B8 Er feo it
AND STATE OF NEVADA | o
DEPARTMENT OF ADMINISTRATION, | SR
| DIVISION OF HUMAN RESOURCE s
MANAGEMENT, EMPLOYHE
MANAGEMENT COMMITTEE, AN
AGENCY OF THE STATE OF NEVADA,

Respondents.

ORDER AFFIERMING IN PART, REVERSING IN PART AND
BEMANDING

This is an appeal from a district court order granting a

petition for judicial review of an administrative adjustment of employee
discipline. First Judicial District Court, Carson City; James E. Wilson,
Judge.

Appellant, Sheri Kassebaum, is a classified employee of the
State of Nevada Department of Corrections {(NDOC), Respondent.
Fellowing an altercation at work, NDOC charged Kassebaum with
“discourtesy,” a “class two’ offense. NDOC disciphined Kassebaum with a
written reprimand, which was the “mimmum” level of disciphine for a class
two offense. Kassebaum sought review of the discipline before the
Emplovee Management Commiitee (EMC). Following a E‘ué:.ssvtl:'i.l:lﬁT the EMOC
issued a deecision agreeing that there was “discourteous treatment,” but
changing the level and type of discipline te a “class one” and changing the

written reprimand fo “verbal counseling.” NDOC filed a petition for
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judicial review. The district court granted the petition, holding it could
review the EMC's decision, the EMC exceeded 1ts authority, and
reinstating the written reprimand.!

| On appeal, Kassebaum argues the EMC's decisions are not
1 Judicially reviewable and that the district court erred in holding the
Employee Management Committee improperly lowered the class of offense
from a written reprimand to an oral one.2 We agree with the disgtriet court
that EMC decisions are reviewable, but disagree that the EMC lacked
} authority or acted arbitrarily or capriciously in its decision.
A petition for judicial review is proper

Because Kassebaum’s issues on appeal concern interpretation

of statutes as a maiter of law, this court will review de novo, City of
b flenderson v. Kiigore, 122 Nev. 331, 334, 131 P.3d 11, 13 {2006} (holding
that statutory interpretation is a question of law which this court reviews

de novo.}

NRES 233B.032 defines a contested case as a “proceeding . . . 1n
which the legal rights, duties or privilegea of a party are requirced by Jaw

tc be defermined by an agency after an opportunity for hearing, or in

"We do not recount the facts except as necessary to our disposition.

We also address Kassebaum’'s argumeni that the Nevada
Department of Administration (NDA) “confessed to ervor” by failing to file .
{ an answering brief, but disagree. See Polk v. State, 126 Nev. 180, 184, 233
P.3d 357, 359 (2010) ("NRAT 31{(d) is a discretionary rule”™). A review of
the record and motions on appeal reveal that the NDA agreed with
Kassebaum both at the district court and on appeal, and thus we are
unsure what kind of error Kassebaum is alleging NDA confessed
committing. See Kdwards v. Emperor’s Garden Rest., 122 Nev. 317, 330,
n. 38, 130 P.3d 1280, 1288, n.38 (2006) (holding this court need not
conslder claims that are not cogently argued.).
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which an admimstrative penalty may be imposed.” Here, the EMC is an
agency that provides a hearing for both the emplover and emplovee, and
the proceeding was both for the purpose of determimng whether an
administrative penalty would be imposed on Kassebaum and alse whether
NDOQC had the right, privilege, or duty to discipline Kassebaum the way
that it did,

Further, the Nevada Supreme Court has reviewed petitions
for judicial review from an EMC decisions before, necessarily indicating
that it found a petition for judicial review from an EMC decision was
proper. See Westergard v. Barnes, 105 Nev. 830, 831, 784 P.2d 944, 945
(1989) (reviewing a petition for judicial review from an EMC decision and

determining the EMC did not adegquately address the issues before it).

Kassebaum attempts to distinguish her case from Westergard because that
case involved an employee's property interest in a promotion, whereas no
property interest is implicated by her written reprimand, However, she
ignores that it is not just her legal rights, duties, or privileges at stake
that matters, but any party's legal nghts, duties, or privileges—including
NDOC.

Thus, Kassebaum’s efforts to distinguish Westergard fall and
the distriet court did not err by holding that the KMC’s decision presented
a “contested case” under the meaning of NRES 233B.032., Thiz court

therefore affirms the district court’s holding that judicial review was

proper.d

We have also considered Kassebaum's argument that NRS
284.384°s lack of explictt mention to judicial review means EMC decisions
are unreviewable, but reject it. NRS 233B pgoverns the adjudication
procedures of the EMC, and NRS 233B defines what a contested casc

continued on next page... |
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The district court erred in holding that the Employee Management
Committee improperly lowered the class of offense

We now turn ta whether the distriet court erred by holding
that the EMC lacked authority to lower the type and form of Kassebaum's

discipline. The distriet court held that the EMC's reversal of the written
reprimand was inconsistent with its finding that Kassebaum committed a
“Discourtesy, a class-2 offense.” The district court held that, because
“Nevada law preserves a great deal of authority to agency heads to
manage their affairs including reserving the exclusive power to discipline
emplovecs for their own agencies,” the EMC had no power to adjust the
form of discipline, but did not cite any authority to support this conclusion,

The statute governing the EMC's power, NRS 284.073 gives

=

the EMC the ability to “make final decisions for ithe adjustment of
grievances as provided by the regulations of the Commission.” (emphasis

added). Based on the plain iaﬁguage of this statute, the EMC has the
ability to alter the type and form of employee discipline.?

| We next consider whether the EMC properly exercised this

ability. This court's standard of review for an administrative decision is

| .confinued

suitable for review is. See NRS 233B.020 (“the Legislature intends to
establish minimum procedural reguirements for the regulation-making
and adjudication procedure of all agencies of the Executive Department of
the State Government and for judicial review of both functions™).

‘This court has econsidered respondents argument that Tavior v.
Department of Health and Human Services, 129 Nev. 928, 314 P’,3d 949
{Z2013) is eontrolling but rejects it because the statutes governing hearing
officers and the EMC arc markedly different. NDOC's remaining
argument that the EMC must mechanically apply its regulations without
any room for discretion is unpersuasive, as the EMC is tasked with the
final authority to “adjust grievances.” NRS 284.073.
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1dentical to the distriet court. Williams v. United Parcel Servs., 129 Nev,
386, 391, 302 P.3d 1144 1147 {2013). A reviewing court -sha]] not
substitute its judgment for that of an ageney in regard to a question of
fact, but can reverse if it determines that the agency's decision was
arbitrary or capricicus. NRS 233B.135(3). An agency acts arbitrvarily or
capriciously when it takes actions without adequate reason. ity Council
of City of Reno v. Iriane, 102 Nev. 277, 279, 721 P.2d 371, 372 (1986).

Here, the EMC provided adequate reason for adjusting the
form of discipline for Kassebaum, such as Kassebaum's acknowledgement
of fault, the lack of specificily and/or helpfulness of the written reprimand,
and that while the conduct was discourteous, 1t did nei rise to the level of
a class 2 offense, requiring a written reprimand. Further, the
administrative regulations in guestion provide for “suggested levelis] of
disciphine.” and caution that the penalty schedules “cannct accurately,
fairly, or consistently address every situation.” Thus, the EMC did not act
in a way inconsistent with the repulations themselves in reducing the
discipline Im accordance with the facts before it. Becausc the EMC had
both the aunthority to adjust pgrievances and was consistent with 1its
regulations, it did not act arbitrarily or capriciously, and the district court
erred in reinstating the wriften reprimand.?

Accordingly, we

“We have considered Kassebaum’'s remaining arguments that
NDOCs administrative regulations were not properly approved by the
Personnel Commission, but conclude they are irrelevant to the ultimate
questions on appeal. Even if NDOC's regulatwons were not properly
approved, or even if NDO{C did not have any regulations at all, in this case
the EMC acted within 1ts authority to adjust grievances and did not do so
arbitrarily or capriciously,

5




ORDER the judgment of the district court AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the

digtriet court for proceedings conslstent with this order.

\ I los) o

S1iver

Gibbons

ce:  Hon. James E. Wilson, Disirict Judge
Robert L. Fisenberg, Settlement Judge
Law Office of Daniel Marks
Attorney (General/Reno
Attorney General/Carson Cicy
Carson City Clerk
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REC'D & FILEL
ADAM PAUL LAXALT

Attermey General Z0I5NOY 20 PH 4: )|
COMINIKA J. BATTEN

Deputy Attorney General SUSAN MERRIWETHER
Nevada Bar No. 12258 CLERK
Personnel Division ARYGLWINDER
5420 Kietzke Lang, Suite 202 QEPUT™

Rena, Nevada 89511
Tel, 775-850-4117
Fax; 775-688-1822

| dbattenf@ag.nv. goy

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

{N AND FOR CARSON CITY

STATE OF NEVADA, ex rel, its
DEFARTMENT OF CORRECTIONS,

CASE NO. 15 OC 0018 1B
Petitioner,
VS, DEPT. NO. 2

SHAR| KASSEBAUM, an individual: and
STATE OF NEVADA, ex e/, ITS
DEPARTMENT OF ADMINISTRATION.
DIVISION OF HUMAN RESQURCE
MANAGEMENT, EMPLOYEE
MANAGEMENT COMMITTEE, an agancy
of the State of Nevada,

Respondents.

ORDER GRANTING PETITION FOR JUDICIAL REVIEW AND REINSTATING
WRITTEN REPRIMAND

After an Employee Management Committes (EMC) hearing on November 20 2014,
Petitioner, STATE QF NEVADA, ex raf., its DEPARTMENT OF CORRECTIONS (NDQC),
filed a petition for judicial review pursuant to NRS 233B. The Court having reviewed and

considered the motion and the responsive pleadings therefo, and good cause appearing,

1decides as follows:

Findings of Fact

Shari Kassebaum (Employee) is an NDQC senior correctional officer at Lovetock

Correctional Center (LCC), filing two grievances after NDQOC issued a written reprimand to

her for discourteous conduct, pursuant to NDOC's administrative regulations. ROA, Vol |, p.

1
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5. On or about March 3, 2014, Employee encountered another NDOC employee on the |
freeway during their commute home,  According to Employes, Employee was driving 84
miles per hour on the freeway, speaking to her hushand on her phone and attempting to
pass a siow truck. Employee hecame frustrated because she believed that an NDOC cadet,
driving nearby, deiiberately played "games” and prevented Employee from passing the truck.

RCA, Vol I, p. 36-38. The next day at work, Employes confronted the cadet at the LCC

| gatehouse in front of other employees. ROA, Vol. H, p. 33; p. 36-38. i
NDOC investigated the incident and issued a wrtten reprimand to Employee for the
;gatehnuse incident. Employee’s conduct violated AR 330.05(B)(A) Discourtesy, a class-2
'nﬁense, because Employee confronted an officer at the gatehouse in front of others, |

interrupting critical gatehouse prison operations. ROA, Vol il, p. 105, 108. The minimum

discipline for a class-2 offanse is a written reprimand. ROA, Vol. |, p. 7; ROA Vol I, p. 103-
1104 108; p. 118.

Employee flled two grievances challenging the writlen reprimand, submitiing her

grisvances to the EMC for final adjustment.

On November 20, 2014, the EMC held a hearing on Employee's grievances, granting

the grievances in part and denying them in part. ROA, Voi. [, p. 3-8. At the hearing, the
| EMC agreed that Employee was discourteous, but replaced NDOC's written reprimand with |
less severe discipline {verbal counseling) because the EMC thought a written reprimand was
too harsh. ROQOA, Vol |, p. 7. Recognizing that Discourfesy was a class-2 offense,
punishable by written reprimand at minimurn, the EMC changed the violation from a ciass-2
to a class-1 offense before replacing the written reprimand with verbal counseiing. |

On January 30, 2015, NDOC filed a petition for judicial review, seeking relief from the |
EMC’s decision. ROA, Vol |, p. 1-2.

Iy
|

’;HH
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Conglusions of Law

A. Standard of Review

Courts may reverse ar rmodify an agency's decisions that prejudice the aggrieved

party because the final decision of the BQEeNncy Is:

Ea i viclation of constitutional ar statutory provisions:

b) tn excess of the statutory autharity of the agency,;

c} Made upon unlawful procedure:

d) Affected by other error of law:

&) Clearly erroneous in view of the reilable, probative and
substantial evidence on the whole record: or

(f) Arbitrary or capricious or characterized by abuse of
discretion.

NRS 233B.135(3).

Courts review a hearing officers decision for an abuse of discretion or clear error,
Sea Taylor v. State Dep't of Health & Human Servs, 128 Nev. — — 314 P.3d 945 851
(2013} . The Court also reviews the evidence presented at the hearing to determine if the |
decision was supported by the evidence, and to ascertain whether the hearing officer acted
arbitrarily, capriciously, or contrary to the law. Turk v. Nevads Siate Frison, 94 Nev. 107,
103, 575 P.2d 599, 601 (1976). |

The standard of review depends on whether the court is reviewing a hearing officer's
legal conclusions or factual findings. The courts generally review a hearing officer's
conclusions of law de novo, but will uphold the hearing officer's findings of faet if substantial
evidence supports the findings. Tayfor, 129 Nev. — — 314 P.3d 848 951 {2013), see
aiso MRS 233B.135(3) . Substantial evidence is that evidence “a reasonsble mind rmight

accept as adequate to support a conclusion.” State, Emp. Security v. Hifton Hotels, 102 Nev,
602, 608, 792 P.2d 497 (19586

B. The Court has jurisdiction to hear NDOC's appeal of the
EMC’s Decision reversing Employee’s written reprimand.

The EMC's decision, overturning an agency's written reprimand, is an NRS 233B.0372 i
contested case subject to judicial review., NRS 2338 states that a party aggrieved by an f

agency's final decision in a comtested case can seek judicial review. NRS 233B.130(1). A

3
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contasted case is one "in which the legal rights, duties or privileges of a party are required by

law to be defermined by an agency after an opportunity for hearng. or in which an

administrative penalty may be imposed.” NRS 233B.032.

The EMC’s decision reversing Employee’'s written reprimand is subject to judicial
review because the EMC's decision implicates NDOC's legal rights, duties and privileges to
discipline its employees pursuant to its administrative regulations. NDOC's administrative
regulations permitted NDOC to issue a written reprimand to Empfoyee because she violated |
AR 339.05(6)A) Discourtesy, a class-2 offense providing a writlen reprimand as the
minimum penalty.” The EMC found Employee was discourteous, but withdrew Employee's
written reprimand, taking away NDOC's legal right, duty or priviege to discipline ifs
employees pursuant to its administrafive regulatians. ROA, Vol. [, p. 7.

The Nevada courts have previously reviewed the EMC's decisions. In Mattice v. Sfafe .
of Nevada, Oep'! of Admin., Div. of Hurman Res. Mgmt., Emplovee-Mgmt. Comm. & Stale of
Nevada, Dep't of Corr., the First Judicial Court granted Petitioner's Petition for Judicial
Review. In that case, both the EMC and NDOC argued that the court did not have

jurisdiction and moved to dismiss Mr. Matlice's petibon challenging an EMC decision.

The right to judicial review of an adverse administrative decision
is presumed in the absence of “clear and convincing evidence of
a contrary leqistative intent.” Abbott Laborafories v. Gardner, 387
U.S. 136, B7 &. Ct 1507, 1511 (1867), asbrogafed on other
grounds, Califano v. Sanders, 430 U.5. 898, 97 5. Ct, 880 (1977}
(citing numerous authorities, and stating that "a survey of our
cases shows that judicial review of a final agency action by an
aggrieved person will not be cut off unless there is persuasive
reason to belleve that such was the purpose of Congress”™),
Checker Cab v. State, Taxicab Authority, 87 Nev. 5, 8, 621 P.2d
485 (1981) ("[a]ll presumptions are in favor of a3 nght to judicial
review for those who are injured in fact by agency action”).

The presumption has not been rebutted here. NRS 233.130(1)
proviges that any party who is aggrieved by the final decision of
an "agency” in 8 “contested case” is entitied to judicial review,
and NRS 233B8.020(1) declares the intention of the Legislature {o

' NDOC's administrative regulations are law, See Turk v. Nevada Stafe Prisan, §4 Nev. 101, 103-104, 575 P.2d
599, 601 {1875} {personne! rules defineating salses for terminatian have force and effect of law).

4
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provide for judicial review of the “adjudication procedure of all
agencies of the Executive Department of the State Government .

. except agencies expressly exempled pursuant to the
provisians of this chapter.” The EMC is not among those
agencies enumerated in NRS 233B.039 as whoily or parially
exempt from requirements of Chapter 2338,

The Court concludes, further, that the EMC is an "agency” within
the Executive Department, and that proceedings before the EMC
for the "adjustment” of gnevances have all the hallmarks of a
“confested case” for the purposes of Chapter 2338. By way of
example only, the statutes and regulations governing the EMC
require it to give written notice of a hearing, permit the parties o
present testimonial and decumentary evidence, authorize the
issuance of subpoenas for the attendance of witnesses and the
production of documents, provide for the appearance of
witnesses, and entitle the affected employee (at least) io
representation by counsel. See NRS 284 074 NRS 284 .384(5),
NAC 284.655(2)(a) and (b}, and NAC 2846955 The EMC’s

Cacision #35-12 contains written findings of fact and conclusions
of law. See NRS 233H.125.

In the absence of specific statutory language preciuding |udiciai
review, the statutory and regulatory references io the EMC's
decisions being “final” and “binding" simply indicate that they
resolve grievances and are binding upan the parties unless and
untll judicial review is sought and the decisions are modified or
reversed by a reviewing court. Seeg, e.g., Vass v. Board of
Trusteess, 379 S E.2d 26, 29 (N.C. 1888) ("we conclude that the
use of the term ‘binding’ tn the statute was intenged to mean onty
that the Board's decision would be binding upon the parties
absent further review according to law"). See also Dahfberg v.
Pittsburgh & LER. Co., 138 F.2d 121, 122 (3d Cir. 1943)
{statutary language making decwssion of National Railroad
Adjustment Board "final and binding upon both pariies o the
dispute” did not bar judicial review, "[w]e think [the statute]
discloses an intention to use the words in the sense that the
award is the definitive act of a mediative agency, hinding until and
unless it is set aside in the manner prescribed”); City of London v,
Soukup, 340 NW.2d 420, 421-422 (Neb. 1983} (rejecting
contention that "final and binding" decision of city personnel board
was exempt from judicial review; “[a]n order by the personnel
board, like the order of any intermediate court or administrative
agency, is final and binding unless appealed™; Dept Ina.
Felafions v. Circus Circus, 101 Nev. 405, 406-130, 705 P.2d 645
(1985) (where regulation made decision of hearing officer "final
and hinding" employer was reguired to comply with decision
pending appeal, in the absence of a stay).

3

I
JA 0708



oo ~ o th B W R

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

-

The fact that NRS 284.384 and the other statutes and regulaticns
specifically applicable io the EMC are silent on the guestion of
judicial review is not sufficient to rebut the presumgtion in favor of
judicial review. See, eg., San Juan {egal Services v. Legal
Services Corp., 655 F.2d 434, 438 (1* Cir. 1881); Peoples Gas,
Lf%ﬁf & Coke Co. v. 1.5, Posfal Serv., G5B F.2d 1182, 1190 & n4d
(7

Cir. 1981); Pisano v. Shilinger, 835 P.2d 1138, 1140 (Wyo.
1982).

Respondents 3iso acknowledge that an EMC decision was the
subject of judicial review pursuant to NRS 233B.130 ef seq., in
Weslergard v. Barnes, 105 Nev. B30, 784 P.2d 944 {1989).
Similar to the instant action, Westergard involved the EMC's
denial of a State employee’s grievance. fd. at 832. The employee
filed a petition for judicial review of the EMC’s decision in the First
Judicial District Court, the Courd congucted a hearing and entered
its findings of act, conclusions of law and judgment in favor of the
employee. Id The Supreme Court held:

Because the EMC did not adeguately address the issues
presented by the parties in this case and because both the EMC
| and the district court renderad findings of fact and conclusions of
law based upon a misunderstanding of the law, we reverse the
judgment of the district court in all respects and remand this case

to the distrigt court with instructions to return the case to the EMC
{for further findings]. /d. at 834,

Order Denying Respondents’ Mation to Dismiss entered in Mattice v. Sfate of Nevada, Dep't

{-Df Admin., Div. of Human Res. Mgmt., Employee-Mgmt. Comm. & State of Nevada, Dep't of

Corr., First Judicial District Court, 12 OC 00270 1B (order dated 11/21/12) {unpublished).
| While not precedential, the Court in Matfice held that Mr. Mattice’s appeal of an EMC
decision was “properly before the Court” because the EMC's decision was "a final decision of
the agency putsuant to NRS 233B.130 ef seq.”
C. The EMC has no authority to change NDOC’s admihistrative requlations.
The EMC's reversal of the writien reprimand is whally inconsistent with its finding that

Employee committed Discourtesy, a class-2 offense, establishing a writien repnimand as the

minimum discipling.. Nevada law affords employer-agencies the right to discipline their

B

ermployeas in accordance with Nevada law and regulations. An appointing authority may |

|
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!discipiine an employee for any reason set forth in NAC 2B4.650. NDOC has adoptad
policies authorizing disciplining its employees for various offenses, classifying offenses as

class 1 - class 5, with class-1 offenses as the least severe {punishable with verbal

counseling or written reprimand) and class-5 offenses as the most severe {punishable with

dismissal).

Employees may appeal discipline to administrative hearing officers or to the EMC, |
depending on the seventy of the discipline. Employees may appeal suspensions and higher
to the administrative hearing officer, who can set aside the discipline if the hearing officer

determines that the discipling was without just cause. NRS 284.390{1) and (8. Employees

rmay appeal written reprimands to the EMC for review in the form of a grievance adjustment.
) NRS 284 384{1); NRS 284 384(4); NAC 284.695. Chapter 284 authorizes the EMC to adjust '|
| grievances, but Nevada law preserves g great deal of authority to agency heads to manage
their affairs, including reserving the exclusive power fo discipline employees for the
agencies.

The EMC’s finding that Employee committed Discourfesy, fullowed by its conciusion
that a wrilien reprimand was too harsh, exceeded the EMC’s authority under NRS Chapter
284, and was an error of law, and arbitrary and capricious. Discourfesy is a class-2 offense
for which NDOC's administrative regulaiions provide a rinimum discipline of written
- reprimand. The EMC changed Discourfesy from a class-2 to a ¢lass-1 offense in order to
reduce Empioyee's discipline to verbal sounsefing. The EMC has no power to change

NDOC's administrative requlations authorizing written reprimands for ¢lass-2 offenses.

| IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that NDOC's Petition for
view is GRANTED.

tﬁﬁrmﬁ‘.ﬁ;;
DATED fhis !{5 day of _JUOWRIEZ] 2015,

-
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L INTRODLUCTIONM

In his Answering Briel, Tmplovee argues that the Iearing Ollicer comrectly invalidaled Nevada
Department ol Comrections’ (NDOCY Adnunistrative Regulation (AR) 339 because it 15 not approved by
the Personnel Commission despite being a vahd and lawful regulaton which hag been approved by the
Board of Prison Commissioners {Board). Further, Employee attempts to minimize the scope of his
misconduct and ignore the substantal evidence in the record demonstrating that the Hearing Officer
should have, but did not. apply Dredge delerence. Emplovee [urther argues that Hearing Officers
should be afforded significantly expanded authority to allow the heanng ollicer to substitute his or her
judement lor that ol an appoinung authority. This proposition 15 unsupported in law and would
l[oolishly remove NDOCO appointing  authority  expertise lrom (the disciphine process; therelore,
Lmployee’s position lacks meril.

[[. DISPUTED FACTS AND FACTUAL CORRECTIONS

In his Answering Briel, Employse emphasizes the lact that he applied lor and was approved
leave under the Family Medical Leave Act {(FMLA). However, Lmployee's approved FMLA leave
while raised on appeal was not determinative in the Decision and 18 not subject to (this Petition (or
Judicial Review. In lact, the [Hearing Officer disagreed with Emplovee’s assertions that due o his
FMLA approved leave he had implied permission o leave his post. ROA, Vol Il p. 94, The [Hearng
Officer specifically found that “[t]here 15 nothing im the FMLA (hat excuses a persn who has pre-
approved intermillent FMLA from complying with an employer’s notice requirements lor leave n in
non-emergency situatons.” ROA, Vol 11, pp. 94-95. The Hearing Ollicer further lound that Emplaoyee
knew or should have known (hat he had a duty to obtain permission [rom a supervisor prior 1o leaving
his post and found that credible estimony supported a finding that Employee left hus post im Unit | on
Apnl 1, 2015 without obtaming prior authorizauon from a supervisor. ROA, Vol |, p. 93, Further, the
IHearing Qllicer found that Employee engaged in inexcusable neglect of duty by leaving his post
withoul prior permission of a supervisor and that he violated a “very imporant safety and security
policy.” ROA, Vol 1, p. 95, Employee has not challenyred or sought judicial review ol these (indings.
In {act, Cmployee admits in us Answenng Briel that Unit | *is the most challenging unit, and the most

intense and stressiul environment because it houses inmaltes coming out of solitary conlinement. There
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are more inmate fights, more inmate violence, and more challenging of authority than any other wnit.”
See Answering Bref, pp. -2, 11, 23-2.

Cmployee dedicated about one page of his facts to NDOC's adjudication report in which
Warden Jo Centry mitially recommended a {(5) day suspension without pay. Warden Gentry 1s not the
Appointing Authority, and the adjudication report 15 neither a required step of the Investipative process
under Chapter 284 of the NRS and the NAC nor a final binding determination of the discipline imposed
on the employee. See generaffiy NRS Chapter 284, NAC Chapter 284 See also ROA, Vol I, p. 129,
ROA Vol [, pp 360-363. The final decision i5 made by the Director of NDOC, ROA, Vol [, p. 111,
[32. It is clear trom Warden Gentry's testimony that in makimg a determination of the approprate
discipline for Lmployee, Acting Divector E.K. McDaniel amongst other things, considered and relied
on AR 339, which prescribed termination for the misconduct. ROA, Vol 1L, pp 127-128.

[Il. ARGUMENT

A, AR 3395 a Valid Regulation and the Hearing Officer Erred when She 1Yd Not Rely On

AR 339 in Determining Whether NDOC Properly Terminated Employee,

In his Answering Briet, Employee claims that NDOC misrepresented the Hearing Officer™s
Decision when NIDOC stated that the Hearing Officer failed to consider AR 339, See Answering Briel
al 6. Howewer, there 1s no misrepresentalion because the Hearmg Oftficer did nod consider or rely on AR
339, The Heating Officer only admitted AR 339 for the limited purpose of showing the kind of conduct
NDOQC deemed to be misconduct bul not for the purpose of proving the penalty associated with the
proscribod conduct. ROA, Vol, 1L P, 6, In denving NDOC s Motion for Reconsideration, the Hearing
OfMcer clarificd and stated “what this Hearing Officer intended 10 convey was that it was nol neeessary
o st forth in the Decision the analvsis of the 1ssuc as o whether AR 339 had to be approved by the
Personnel Commission because a determination as to whether there was just cause to terminate Mr,
l.udwick could be made on the basis ol applicable Nevada Admimistrative Code provisions and witftout
refiance ypon AR 3397 ROA, Vol. |, p. 6. (Emphasis added). The Hearing Oificer Turther siated that
“Because the prohibitions and penaltics sct forth in AR 399 [sic] which My, Ludwick was charged with

viglating hawve not been approved by the Personnel Commission. they cannar be relied upott as a basis

for teraiagting his emplopsient.” ROA Vol p. 8 {cmphasis added). Thus, while the AR was
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admitted with a limited purpose, the Hearing Ofticer did_not rely on AR 339, despite the fact that
NDOC relied on AR 339 in determuning that termination was the appropriate discipline for Employee.

1. AR 339 does not require approval by the Fersonnel] (Commission.

Cmployee argues that NDOC's AR 339 does not comply with NAC 284.742 because 1t has not
been approved by the Personnel Commission. See Answenng Bnef pp. 7-8. However, AR 339 does not
require approval from the Personnel Commission.

NRS 209,131 provides that the Director of NDOC shall “[a]dminister the Department under the
direction of the Board[,] . . . |sJupervise the admumistration of all institutions and tacilities of the
Department [and] . . . fefstablish regulations with the approval of the Board and entorce all laws
goverming the administration of the Department and the custody, care and traming of offenders.”

NRS 20913 1(1) and (&) (emphasis added). “NRS chapter 209 plainly gives the NDOC Director
and the Board of State Prison Commissioners the authority to create and implement regulations with
respect to the management of the prisons and the prisoners.” Corzine v. State ex rel Dep't of Prisonas,
No. 68086, 2015 WL 5517030 (Nev. Ct. App. Sept. 15, 2013) {unpublished):

These statutes and gthers make it clear that the Board of Prison

Commissioners 15 primarily responsible for the administration of the prison.

anel the promulgauon of rules and regulations governing the prisoners,

employeey and other persons... The Nevada Constitulion and statutes place

respoutsibility for  supervision of the prison 0 oa bomd  of prison

commissioners. The evident intent i thar this lay board. remawved from the

dguficuil problems of privos gdoaaistrarion, should reviow and pass spon

e basie rules and reguiations o the Light o0 ther own oxponencoes,

Korwledpre of public affairs, socisd conscisnce and legad expertise,
Craig v Hlocker, 405 F. Supp. 636, 082 (D, Nev. 1973), overruled on other grounds by Sauzh v
Sumper, 994 T 2d 1401, 1405 (9th Cir. 19493) {emphasis added). Contrary to the [Heanng Officer’s
determination, the authority given to the Board 1in the Nevada Constitution and as further delineated 1n
MNES 209111 encompasses prison administration, a function that necessanly requires the Board to

address personnel matters. If the Board were unable to prescribe regulations governing, the conduct of

NDOC emplovees. 1t would have virtually no meamingful powers of administration.

The Board pursuant to the authority vested in it by the Nevada Constitution and State statute

approved AR 339 See e, Nev. Const. art. 5, & 21, AR 339 15 a vald and lawful administrative
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regulation that has the force and effect of law. See Uinired States v Shore, 240 T 2d 292, 298 (9th Cir,
[956) (“An administrative regulation promulgated within the authority granted by statute has the force
of law and will be yniven full effect by the cowrts.™).

Ag stated in NDOC's Opening Briet, AR 339 has been presented to the Board for approval
several times. The version of AR 339 that was approved and 1 effect prior to January 2016 was
approved by the Board on May 17, 2012, The most recent version of AR 339 was approved by the
Goard on January 14, 2016, At the January 14, 2016 meeting, it was specifically explained to the Board

that:

.. [T]he revisions 1o this AR actually began in 2011 due to a statutory
change regarding all classified state emplovees prohibinions and penalties
along with the process lor discipline. She also discussed progressive
discipline in relationship with Chapter 284 — State Personnel System
whtere discipline is included. This AR was compared line by line with
poth Chapter 284 and chaprer 289 — Pegce Officers, fo make suve the
NDOC iy compligat with the NRSs, | .

Minwtes  of  the  Meeting  of the Bourd  of  Prisorn  Commissioners,  lanuary 14, 2016,
Bt doc nv o rov Home TPrison. Commissioners/ Boord  of State Poson. Commissioners: (emphasis
added).

NDOC cited to these minutes in its Opening Briet and Employee did not attempt to refute the
tact that NDOC and the Board carefully considered the provisions ot AR 339 and its consistency with
the svstern of discipline in Chapter 284 of the NRS and the NAC. Emplovee’s silence on this matter 18 a
tacit admission that AR 339 1s not only a lawful administrative repulation but it 15 also consistent with
Chapter 284 of the NRS and the NAC.

Furthermore, Chapter 284 of NRS and NAC do not require agencies to start with the lowest
torm of dizcipline. Rather Chapter 284 of the NRS and the NAC idenufies a system of progressive
discipline where serious violations warrant 2 more severe punishment. In fact, NAC 284.64 (1), allows
an appointing authonty to dismiss for any cause set forth in NAC 284 650 1if the senousness of the
offense or condition warrants such dismissal. Additionally, NAC 284.646 (2} allows an appointing
authonty to immediately dismiss an employee for certain causes enumerated therein. Thus, Employee’s
argument that NDOC failed to apply a system of progressive discipline is unsupported and musplaced.

Moreover, Stuze ¢x ref. Fox v Hubbarr 15 distinguishable from the mstant case. In Hubbearr, the

Court held that Article 5 8 21 of the Nevada Constitution only pives the Board supervizion of such
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matters as may be provided by law and turns to the statutes for a definition of those powers. Srare ex
rel. Fox v Hubbarr, 13 Nev. 419, 420 (1878). In Hubbarr, the Cowrt held that the power to appoint a
physician or “all necessary help”™ was transferred from the Board to the Warden based on new statutes
enacted by the legislature.

lere, NRS 20911 | clearly detines that that Board shall [p]rescribe regulations for carmying on
the business of the Board and the Department.” Furthermore, NRS 209131 provides that the Director
of NDQOC shall “|aJdminister the Department under the direction of the Board|.] . . . |s]upervise the
administration of all institunions and facilities of the Department |and] . . . fefstablisi repulations with
the approval of the Board and entorce all laws governing the administration of the Deparmment and the
custody, care and training of offenders.” NRS 2001311} and (6} (emphasis added). Theretore, the
matter at issue in this case 18 not whether the Warden or the Board has the power to appoint an officer
such as Employee, but rather whether NDOC, particularly the Director, has the power to establish
regulations with the approval of the Board. Based on the language of NRS 209111 the power to
establizsh regulations for NDOC 18 clearly within the existing law.

Cmployee also incomrectly argues that any authority given to the Board under Article 5 § 21 of
the Nevada Constitution 15 superseded by Article 15 § 15 of the Constitution because Article 15 §15 was
ratified in 1970 making 1t the more recent of the constitutional articles. owever, “the Nevada
Constitution should be read as a whole, s0 as to give effect to and hamonize each provision.”
Nevadany for Nevada v Beers, 122 Nev, 930, 044, 142 P3d 339, 348 (2006). Thus, one Article does
not supersede or negate another Article. Furthermore, the Corzine Court, which was decided in 2015,
held that NRS Chapter 209 plainly gives authority to the Board and NDOC Director to create and
implement regulations for the privon and prisoners and that deference should be piven fo the
professional Judgment of privon administrator for defining the poals of the prison system. See
Corzine, o, 68086, 20135 WL 5517030 at *2 {unpublished ){iemphasis added).

Therefore, the Hearing (Hicer clearly erred when she determined that AR 339 needed approval
trom the Personnel Commission to be valid and did not give AR 339 full consideration in her decision
to overtun Employee’s termination. This Court should grant NDOC’s Pention for Judicial Review and

remand so the Hearing Officer can rely on AR 339 as a vahd and lawtul regulation in making a
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determunation just as NDOC relied on AR 339 1n terminating Employee.

2. Kassehaum did not rule on AR 339,

Cmployee relies on the Nevada Court of Appeals recent unpublished decision in Kessebaim v,
Stute Dep’t of Corr. Noo 69468, 2017 WL 881930, at 3 (Nev. App. Feb. 28, 2017 lowever,
Kussebaunt did not address AR 339 1n the context of whether it needs to be approved by the Personnel
Commission. In fact, the Nevada Court of Appeals specilically noted that 1t dechined to rule on this

15sue in Footnote 5:

We bave considered Kasschaum's remaining arguments that NDOC's
administrative regulations were not properly approved by the Personnegl
Commission, but conclude they are irrelevant to the ultimate
questions on appeal. Even if NDOC's regulalions were nol properly
approved, or even if NDOC did not have any regulations at all, in this
case the EMC acted within its authonty to adjust vrievances and did not
do so arbilrarily or capriciously.
fel.

Further, Kassefewm 15 distinguishable because Kavsefanr was not before a Hearing Officer but
rather betore the Employee-Management Commitlee. The Employvee-Management Commilige s an
entirely different body governad by an entirely different set of rules that do not involve the necessiy of

a finding of just cause. See NRS 284,073,

B. Employvee’s Argument that AR 339 Docs Nol Mandate Termination is Misleading and
[rrelevant As To [low NDOC Determined Termination Was the Appropriate Discipline.

Emploves argues that AR 339.04 sections (5} and (6) allow NDOC appeinting authorities to
deviale from the prescribed penalties listed m AR 339.05 and AR 33904 seclion 8, Chart of
Corrective/Disciplinary Sanctions. See Answering Brief al 6. Specifically, in this case, Employee
asserls that a Class 5 Offense would nol mandate lermination pursuani to AR 339 However, Employee
15 misconstruing AR 339, particularly the provisions allowing NDOC to use their discretion and
conduct an individual analysis of the incident.

First, AR 33905 identifies approximately 172 different offenses for prohibited employee
conduct. ROA, Vol. L. pp. 163-176. Each offense (s then identified as a Class 1, Class 2, Class 3. Class
4 or Class 5 offense, with the exception of a few offenses which are given a range such as “Class 1-5.7
fef. Once NDOC determines the offense{s) an emplovee’s conduct violated, NDOC would look at the

Chart of Correctives Disciplinary Sanctions (Chart). which prescribes the recommended penalties for the
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offense. ROA, Vol p. 163. The Chart 15 displaved in AR 339.04 section (R} as follows:

First Offense Second (Hfense Third Hfense
Class Minimum Muximurn Minimum Muximum bMinimum Musimum
Verbal Written Written
] Counseling Reprimand Reprimand Suspension Suspension | Disrnissal
Written Suspension SUspEnsLon
2 Reprimand Suspension Suspension Demotion Demotion [hsmissal
Suspension Suspension
3 Suspension Demotion Demotion Dhismissal Dismigsal NYA
Suspension SUsSpension
4 Demotion Dismissal Demotion Dismissal Dizmissal NAA
3 Dismisszl Dhismissal

It 15 clear in looking at the Chart that a first oftense of a Class 1-4 violation prescribes penalties
with a range. For example, the Chart recommends that an employee who has engaged in conduct which
1s considered 8 Class 4 Offense. should receive a minimum penalty of suspension or demotion and 3
maximum penalty of disnmussal, A suspension can range from 1-30 days. ROA, Vol 1, p. 162,
Therefore, an employee engaging n a Class 4 Offense can face 5 range of penaltigs and the appomntng
authonty would use discretion and an individual analysis to determine the approprate penalty.

The Chart indicates the suggested level of discipling from less serious to more serfous, tor the
Class of Offense and for first, second, and third offenses. ROA. Vol 1, p. 162, AR 33904 (2) states
“Penalties for prolubited activities should be assessed based upon criteria esrablished in the Chart of]
Corrective/Divciplinary Sancrions” ROA, Vol |, p. 162

AR 33904 Section (3) states:

EOoApnolding Authoniies and omplovess st revoptiee g pesalty
sehedisles cannot gocarately, Ty, o Conssstondhy aadress oveory mtiguon.
Aprointing  AsliORTes mest coddacl o indivndsal aeadvsis oof eack
exmppdiovae for cach ncldent and exeroive Srelr professiensd fndmmend ool
divoretlon, L recomanaid o nenaily based gpon the peed o madife the
griplives s Delrgwior, sef eapeciations for odfier criplovecs, and Mo
e pabdic sy, There s no regauremient that charges <samilar i sltese pust

reaalioan identicnd poneiics,

ROA, Vol. |, p. 162-163,

lere, Employee violated AR 33905 15 U, Leaving an assigned post while on duty without
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authonzation of a supervisor which 15 a Class 3 Oftense. In looking at the Chart, NDOC has determined
that the preseribed penalty for a first offense would be dismissal from State Service. A Class 5 Offense
does not give a range of penaltics as a Class 4 offense. NDOWC has deemed that leaving an assigned post
while on duty without authorization of a supervisor to be a serious offense wamanting classification as a
Class 3 Offense. The penalty does not have a range associated with it but rather provides that a first
time offense should result in a dismissal from state service.

Further, as provided in AR 339.04 scction (5}, the appointing autharity conducted an individual
analysis of Emplovee’s incident and exercised their professional judgment and discretion. The matter
wis assigned for investigation to the Otftice of the Inspector General and assigned to Investigator
Arthur Emling. ROA, Vol. L pp. 310-339; ROA, Vol [ pp. 88-89. The invesugation led to a sustained
allegation of misconduct for neglect of duty for Employee leaving his assigned post without
authonzation from a supervisor. ROA, Vol [ pp. 360-363. Following the investigation, Warden Gentry
prepared an Employee Misconduct Adjudication Report and reterred the matter tor a Specificity of
Charges. ROA, Vol. 1, p. 360-363. The Specificity of Charges was prepared and Warden Gentry
recommended termination. ROA, Vol. |, pp. 304-359. Prior to the Specificity of Charges being served
on the Employee, it was reviewed, analyzed and discussed by Warden Gentry, NDOC Human
Resources, the Attomey CGeneral’s Office, and the Director of NDQC. ROA, Vol 1, pp. 125-128
Warden Gentry recommendaed termination and Acting Director E.K. McDaniel made the final decision
to terminate Lmployvee. ROA, Vol 1L p. 111,

Sccond, not only does AR 339 classify leaving an assigned post while on duty without
authonzation of a supervisor as a serious Class 5 termuinable offense, but the substantial evidence in the
record supports that NDOC views leaving an assigned post as a serious offense. Piecinim testified that
when an officer leaves his post without authorization, it is a serious and grave imfraction. ROA, Vol |,
p. 74. Officers are assigned to various posts to meet the institution’s needs of safety and security.
ROA, Vol. 1, p. 74-75. The chain of command 15 to know at all times where officers are assigned tor
these safety reasons. ROA, Vol 11, 750 If an officer leaves their assigned post without authorization
trom their supervisor or chamn of command, then they have left the unit vulnerable, particularly if an

incident oceurs and the officer 15 not there to ensure the safety of inmates and other staft in the unit.
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ROA, Vol. I, p. 75, Warden Gentry testified that leaving post without authornization is a serious
infraction because it sigoificantly reduces incidenl or emergency response time and jeopardizes
inmalte and officer salety. ROA, Vol Il p. 107,

This 15 the exact type of conduct which 15 classified as a Class 3 Offense and would warrant
termination. Therefore, while AR 339 may allow appointing authorities to exercise discretion, it s clear
that AR 339 deems a Clags 5 offense a serious offense which calls for termination. Furthermore, the
substantial evidence n the record supports that NDOC conducted an individualized analysis of the
incident, exercised their professional judgment and discretion and determined it was a serious infraction

wamanting termination.

C. The Hearing Officer Exceeded her Statutory Authority and Committed Clear Error of
Law by Substituting her Judgment for that of NDOC,

Cmplovee incorectly arpues that the IHearing Officers do not defer to the appointing
authonties. See Answering Brief at 13, “|'While heanmg otticers may detemmine the reasonableness of
disciplinary actions and recommend appropriate levels of discipline, only appointing authorities have
the power fo prexsceibe the actual discipline 1imposed on permanent classified state emplovees.” Tuavfor
v. Dep v of Health and flups Servs ) 1289 Nev, L 314 P Ad 949, 93] (203 (emphasis added). It
15 not the role of a hearing officer to step into the shoes of employer and substitute his judpgment for that
of the employer in disciplinary matters relating to the operation of the department.  Fflaghfom v Pers,
Advisore Commn of State of Nev 97 Nev. 35, 38, 623 P.2d 977, 978 (1981},

llere, the Heanng Officer determined that Cmployee engaged in an inexcusable neglect of duty
and violated NAC 284.650(7) when he left his assigned post without authorzation of a supervisor and
that he violated a “very important safety and security policy.” ROA. Vol 1, p. 93, 95, Despite this
determination, the learing Officer concluded that the circumstances waranted a suspension—unot
giving any weight o NDOC testimony regarding the severity of the offense or the penalty prescribed
by in AR 339 for the offense. Based upon the evidence in the record, NDOC had just cause to terminate
Cmployee, yet the 1lcaring Officer improperly stepped into the Employer's shoes and substituted her

judgment tor that of the Emplover. Therefore, the Iearing Officer’s Decision must be reversed.
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D. Subsiantial Evidence in the Record Demaoenstrates that Emplovee commilled a Serious

Securily Violation Requiring the Hearing OfMicer (o Apply Dredue delerence.

Contrary & Cmployee's assertions, the holding in Dredee has not been overruled. As set forth in
NDOC's Opening Brief, the substantial evidence 1n the record demonstrates that (the [Hearing Qlficer
should have, but did not apply the Dredee delerence.

In Dredfee, the Count held that the “cnitical need to maintain a high level of security within the
prison system entirfes the appointing authority’s decision 1o deference by the hearing officer

whenever security concerns are implicated.” Dredge v Stare, ex. rell, Dep't of Prisons, 105 Nev. 39,

42, 769 P.2d 56, 58 (emphasis added). See NAC 284.650(3).
In Knapp v State ex rel Depr. of Prisons, the Court did not overrule Dredge bul rather

distinguished that Knapp's termination did not implicate security concems. Specifically the Court held:

A decision by DOP to dismiss an employee 15 eotitled to deference by the
hearing officer “wilenever securify concerns are implicated in an
ewiployee’s termination.” Dredge, 105 Nev, At42, 769 P.2d at 58, In this
case. Knapp was not chorged with security vioddations, and no sécurity
conRcerny were raived ar tie hearing. Thus, the district court erred in
assuming that the hearing olficer was required W defer to DOP’s
decision.,

Kuapp v, State ex rel, Dep't of Prisons, 111 Nev, 424, 892 [.2d a1 578 (emphasis added).

Department of Prisewms v, Juckson, which affirmed rather than superseded Dredoe, also
establishes that NDOC's emunation decision 18 enntled o deference.  State of Nev., ex ref, Dep't of
Privons v, Juchson, 111 Nev, 770, 773, 895 P.2d 1296, 1297 (1993). The Nevada Supreme Court
upheld the appointing authority’s decision o lerrminate because Dredire “requires deference o the
appolnting authority in ¢ases of breaches of security” and in hight of the admuimistrative regulaton at
1ssue, the case “clearly flell] within the ambit of a security breach.”™ fd. at 733, The Court then
explained that Dredee deference applies in instances of “a clear and sevious security threot.”  fd.
(ernphasis added). In analvzing this standard, the Court upheld employee’s temunation because there
was “a written administrative regulation addressimg authorized accessibility to the control center™ and
the regulation “addressed the need and reasons for the stricter secunty.” £,

Herg, Ludwick was charged with seourity violations and seourity concerns were raised at the
heanng. Specifically in the 50C, Ludwick was charged with violating NAC 284.03003}, the employee
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of any nstitution administering a security program in the considered judgment of the appomting
authonity, vielates or endangers the security of the institution. Additionallv, Ludwick was charped
with violating NDOC AR 3390515 (UL} Leaving an assigned post while on duty without
authorizaiion of o supervisor. Al the hearing boih Piccinint and Warden Geniry testified that leaving an
assigned post while on duty 15 considered a serious mfraction and a security viclation jeopardizing the
Employee himselt, NDOC staft, the inmates and the public.

Interestingly enough, while Employvee spends significant time quoting Dredve, Knapp and
Jueison, Employvee does not make any arpuments which would demonstrate that Dreddee deference s
inappropriate. In fact, Emplovee admits in his Answerning Brief that Unit | “is the most challenging
unit, and the most intense and stressful environment because 1t houses inmates coming out of solitary
confinement. There are more inmate fights, more inmate violence, and more challenging of authority
than any other unit.™ See Answering Brief, pp. 1-2, 11 23-2. Despite evidence indicating Employee
committed an offense that constitutes a clear and sernous secunity threat, the Hearing Otticer did not
give NDOC’s appomtng authorty deference and instead reversed the termunaton—even atter the
Hearing (tficer made the determination that Employee violated a “very important safeny and security
poficy” ROA. Vol [ p. 95 {emphasis added).

The Suprems Court has long held “|t]he administration ot a prison 15 at best an extraordinarily
difficult undertaking™ and the safety of an institution’™s inmates and employees 15 perhaps the most
fundamental responsibility of the prison administration. Hudson v Pabner, 468 U5, 517, 526-527
(1984), Hewire v Hedms, 459 LS. 460, 473 (1983). Based upon the unigque difficulty of correctional
work, prison administrators “should be accorded wide-ranging deference in the adoption and execution
of policies and practices that in thetr judgment are needed to preserve intemal order and discipline and
maintain nstitutional security.” Hudvon, 468 US. at 526-27 Further, judicial deference should be
accorded not merely because prison admumistratons have a better grasp of correctional considerations
and risks, but also because correctional operations are specitically the authonty of the Legislative and
Executive Branches of our Government, not the Judicial.  Seli v Wolfish, 441 118, 320, 547-549
(1979, see Nev. Const.art. 5,6 21

NDOC cited the foregoing binding authonty in its opening briet and Employee did not attempt

JA 0725
I




[

L

LA

to refute or distinguish the authonty. Lmployee's silence on this matter 15 a tacit admission that
NDOC s Appointing Authority, and not the Heaning Officer, 1s vested with the authority to determine
whether a senous security violation occurmred and the appropriate level of discipline for the senous
security violation.

L. The Hearing Officer Clearly Erred When She Applied the Wrong Burden of Proofl And

Acted Arbitrarily and Capriciouslv in Reversing the Termination in View of the Reliable
Probative and Substantial Evidence,

In her Decision, the Hearing Officer held that the standard of proof in administratve heanngs
wis preponderance of the evidence or “more probable than not™ ROA, Vol 1, pp. 92-93. The [Hearing
Ofticer relied on Nassivd and Johnson v Chiropractic Physicians ' Board of Nevaee, 130 Nev, Adv. Op
27 (Apnl 3, 2014), which held that preponderance of the evidence 1s the standard of proof for an
agency to take disciplinary action against an employee. ROA, Vol [, pp. 92-93.

On January 30, 2017, after NDOC filed its Opening Briet, the Nevada Court of Appeals,
decided Nevada Dep't of Moo Vehioleys vo Adams and held that the correct standard of review in
administrative hearings is the substantial-evidence standard. Nevada Dep 7 of Moror Vehicles v, ddama,
68057, 2017 WL 521774, at *2 (Nev. App. Jan. 30, 2017) {unpublished). The Cowrt of Appeals found
that the hearing officer applied the preponderance of the evidence standard and should have ruled on
whether yihstantial evidence supported the agency’s decision to discipline. /d. (emphasis added). Since
the preponderance of the evidence standard 15 higher than the substantial evidence standard, the Count
of Appeals reversed and remuanded the cuase to the hearing officer to determine under the correct
standard ot proof. ff

Critically, the Couwrt of Appeals noted that Massisf created contusion on the standard of proof:

Substantial evidence 15 “evidences that a reasonable mind could accept ns
adequately supporting the sgency's conclusions.”™ Nussiri v Chiropractic
Phvsicians’ Bd., 130 Nev, —, ——, 327 P.3d 487, 489 ¢(2014). We recopgnize
that Neassird may have caused confusion because i noled the standard of
proof was by a preponderance of the evidence, but that was in relation to the
agency's determination for its licensing proceedings; “substantiaf evidence”
is the proper standard of review to be used during the hearing officer’s
review, See Morean, 2010 WL 2944701, at ¥,

1 .o . . - . - .- .o . . .
Pevitwoner dud no rase chis areiment o its Openie Hoed hecatese the decision o Siade of Vevedda Department of
Motor Vefitedes vo Adrns . Mo, 68057 was led am Ly M1 200107,
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fd. (Emphasis added).

Here, the Hearing Officer applied the preponderance of the cvidenee standard to determing
whether there was just cause for NDOC to termimate Employee. ROA, Vol, | pp. 92-93, This was the
wrong staindard of proof. As set forth in Petitioner’s Opening Bricf and in this Reply Brief, the
substantial evidence in the record supports NDOC s decision 1o terminate Emplovee, In other words, a
rcasonable mind could accept the substantial evidence as adequately supporting NDOC s decision to
terminate. Therefore, the Hearing Officer’s deeision was based on an crror of law and the Decision
should be reversed and remanded for the Hearing Officer to utilize the correct standard of review,

In his Answering Brief, Employee incorrectly argucs that the evidence did not establish a
security breach, See Answering Bricf, pp. 13, Juckyson held that Oveddee deferenee applies in instances
of “a clear and serious security threat,”™ Jwckvor, T Newv, at 773,

As stated above, the hearing Officer erroneously relied on the preponderance of the evidence
standard n making her Decision. Further, the substantal evidence in the record demonstrates that
NDOC lawfully terrminated Ernplovee, The Hearing Officer confimed in her decision that the evidence
demonstrated that Emploves violated NAC 284.650(7) and enpaged in an imexcusable neglect of duty
when he abandoned his assigned post without permission—the exact conduct that AR 339 deerns
terminable.  The evidence included testimony from the Warden and the supervisor on duty that
abandoning post puts the correctional officer, the NDOC staft, and the public in a vulnerable and
precarnous position. Additionally, the Warden tesufied there are safety and security concerns
underlying tlis policy which make it a serious infraction. Crtically, the Hearing Officer determined
that Emplovee violated a “very important safety and security policy.” ROA, Vol [, p. 95 (emphasis
added). Yet, rather than relving on the reliable and substantial evidence in the record and upholding
NDOCs termunaton of Ermnployee for committing this serous offense of abandoning post, the Hearing
Officer indicated that a suspension of 30 days or less was more appropriate. ROA, Vol I, p. Y6,
Accordingly, the rehabkle, probative, and substanual evidence on the whole record demonstrates that the
Heanng Officer erred 1n reversing the temunation and refusing to defer to WDOC on ¢lear and serious
security threat,

r o
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[V. CONCLUSION

Based on the forcuoing, NDOC respectfully requests entry of this Court’s Order reversing said

Decision in 1ts entirety, and granting Petitioner’s Petition for Judicial Review.

Dated: Apnl 13, 2017,

ADAM PAUL LAXALT
Attorney (ieneral

Bv: s’ Michelle Di Silvestro Alanis
hichelle i Silvestro Alanis (Bar No. 10024)
Deputy Allomey (eneral
Allomeys [or Pettoner
State of Nevada ex rel, Department of Corvections
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CERTIFICATE OF COMPLIANCE

| hereby certily that | have read the loregoing briel and that, w the best ol my knowledpe
informaton and bebef, 1t 15 not nvolous or interposed for any improper purpose. | lurther cerufy tha
the brief complies with all applicable provisions of the Nevada Rules of Appellate Procedure, 1
partcular NRAP 28(e), which requires assertion in the brief regarding matters in the record w by
supported by appropriate references to the record. [ understand (that [ may be subject o sanctions in the
event that tus brel 1s not in confomity with the requirements of the Nevada Rules ol Appellats

Procedure.

Dated: Apnl 13, 2017

ADAM PAUL LAXALT
Attorney General

By: /s Michelle D1 Silvestro Alanis
Michelle Di Silvestro Alams (Bar No. 10024
Deputy Attorney General

Altomeys lor Petitioner
State of Nevada ex rel. Department of Corections
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CERTIFICATE OF SERVICE

| certify that T am an emplovee of the State of Nevada, Office ol the Auomey General, and that
on the 13" day of April, 2017, [ electronically filed the [orepoing PETITIONER’S REPLY BRIEF
wilh the Clerk of the Court by using the electronic filing system. Parties that are registered with this
Court’s electromic hling system will be served electromically. For those parties not registered, service
was made by depositing a copy for mailing n the United States Mail, first-class postage pre-paid, at

Las Vepas, Nevada wo the following:

Adam lLevine, Esq.

Law Office of Daniel Marks
610 5. Ninth Street

Las Vegas, NV 89101

‘s Anela Kaheaku
Anela Kaheaku, an employee of (he
Office of the Nevada Attorney General
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LAW OFFICE OF DANIEL MARKS Q%“ 4. Sbsimn—
DANIEL MARKS, E5Q),

Mewvada State Bar No, (02003 CLERK OF THE COURT

3 [EADAM LEVINE, ESQ.

MNevada State Bar MNo. (04673

4 11610 South Ninth Sureet

Las Vegas, Nevada §9101]

5 |[(T02) 386-0336; FAX (702) 386-6812

Aitorneys for Respondest Briem Ludhwick

F-

5
fi
DISTRICT COVIRT
&
CLARK COUNTY, NEVADA
Q
10 ||STATE OF NEVADA ex rel, [TS Case No.: A-16-74103532-)
DEPARTMENT OF CORRECTIONS Depi. No.: XXV
11
Petitioner,
|2
¥V,
I3

BRIAN L.UDWICK, an individual; THE
14 ||STATE OF NEYADA ex rel; ITS
DEPARTMENT O ADMINISTRATION
15 [| PERSONKLEL COMMISSION, HIEARING

OFFICER,
16
Respondents,
17 ‘
18 ORDER DENYING PETITION FOR JUDICIAL REVIEW
19 This matter having come before the Court on April 19, 2017, with Petitioner Nevada

20 || Depanment of Corrections ("NDOC™) being represented by Depuly Attorney General ©Michelle D
21 || Silvestro Alanis, and Respondent Brian Ludwick represented by Adam Levine, Fsg. of the Law Office
27 ||of Daniel Marks; and the Court having considered the record of the administrative agency proceedings

22 |[and the briefs of the partics, and having heard the arsuments of counscl:
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IT IS5 HRERERBY ORDERED, ARJUDGED AND DECRELD that NDOC's Petition for Judicial
Review (s denied for the following reasons:
[. The Hearing Officer's Decision was reasonable based upon the lacts,
2. There was no clear error in the application of the law by the Learing Officer.
3. The Hearing Officer did not exceed her authority.
4. The Hearing Officer’s Decision was nol arbitrary or capricious.

3. The evidentiary standard vsed by the Hearing Officer was sutficient to justify the resuli.

DATED this_ ) day of ;"Lif:rluufj , 2017,

- 1
ING e ;Ilp
BISTRICT COUR L.ubum -

APPROVELD AS T0O FORM AND CONTENT:

OFFICE OF THE NEVADA ATTORNEY GEMNERAL

TNl 1o Crreis

Jennifer K. Hostetler, L}lmfﬁ/puh Altorney General
Mhachelle T Silvestro Alanis, Deputy Attorney General
Bureau of Business & State Services - Persennel DHvision
555 E. Washinglon Avenue, Ste. 3500

Las Vegas, NV 85101

Respectiully submitted by:
-~

LAW OFFICE OF UANIEL MARKS

DANIEL MARKS, ESO.

MNevada State Bar o, 0020003

ADAM LEVINE, ESQ.

Mevada Siate Bar No. 004673

6 10 South Ninth Sireet

Las Wepas, Nevada 89101

Attenenews fine Respondent Brion Ludwick

I
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, LS().

Nevada State Bar No. 002003

ADAM LEVINE, ESQ.

Nevada State Bar No, 004673

610 South Minth Streel

Las Vepas, Nevada 89101

(V02 3R6-0536: FAX {702) 386-6812
Attorneys for Respondent Brian Ludwick

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA ex rol, [TS Case No,:
DEPARTMENT OF CORRECTIONS Dept. No.:

Petitioner,
v,

BRIAN I.UDWICK. an individual; THE
STATE OF NEVADA ex rel; [TS
DEPARTMENT OF ADMINISTRATION
PLESONNEL COMMISSION, ITEARING
OFTICER.,

Respondents,

Elecironically +iled
05/10/2017 09:39:30 AM

Qi b e

CLERK OF THE COURT

A-16-741032-]
AXVII

NOTICE OF ENTRY OF ORDER DENYING PETITION FOR JUDICIAL REVIEW

T0:  STATE OF NEVADA DEPARTMENT OF CORRECTIONS, Petitioner,

TCr JENNIVER K. HOSTETLER, Deputy Attorney General, Attorney lor Petitioner;

10: MICHELLE TM SILVESTRO ALANIs, Deputy Auorney General, Allorney for Petitionar,

f

H
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17

18

|9

21

27

22

PLEASLE TAKLE NOTICE that the Order Denying Petition for Judicial Review was entered in
the above-entitled aclion on the 8" day of May, 2017 a copy of which is attached hereto.

DATED this 10" day of May, 2017

LAW OFFICE OF DANIEL MARKS

'8 Adam Levine. Fsq.

DANIEL MARKS, ESQ.

MWevada State Bar No, 002003

ADAM LEVINE, £SQ.

Movada State Bar No, 004673

610 South Ninth Street

[.as Vegas, Nevada 89101

Attorneys for Respondent Brian Ludwivk

CERTIFICATE OF SE(RVICE BY ELECTRONIC MEANS

I hereby certify that 1 am an employvee of the Law Office of Danicl Marks and that on the 105
day of May, 2017, pursuant 1o NRCP 5(b} and Adntinistrative Order 14-2, [ electronically transmitted
a true and correct copy of the above and loregoing NOTICE OF ENTRY OF STIPULATION AND
ORDLER TO EXTEND THE FILING OF THE ANSWLERING BRIEF AND CONTINUE HEARING
{Second Reguest) by way of Natice of Electronic Filing provided by the court mandated E-iile & Serve
system, to the e-mail address on Ale Jor:

Jennifer K. Hastetler, Chicf Deputy Allomey General
bMichelle D Silvestro Alanis, Deputy Attorney General
QOFFICE OF THE ATTORNEY GENERAL
Attorneys for Petitioner
E-mail; phostetleriian.ny . gov

malansidarny. eoy

s/ Joi E. Harper
An employee of the
LAW OFFICL OF DANIEL MARKS

JA 0734




O

10

11

8

i

20

21

27

23

ORIGINAL

Elecironicaly Filed
08/09/2017 02:13:58 PM

ORDR .
LAW OFFICE OF DANIEL MARKS Q%- '8 kﬁ“m.-
DANIEL MARKS, ESQ.

Mevada Siale BDar Mo, 002{)3 CLERK OF THE COURT

ADAM LEVINE, ESQ.

Nevada Statc Bar Wo. 004673

610 South Ninth Street

Las Vegas, Nevada 89101

(702} 386-0536: FAX (702) 386-6812
Attorneys for Respondent Brion Ludwick

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA ex rel, ITS Case No.: A=16-741032-]

DEPARTMENT OF CORRECTIONS Dept. Na.: XXV
Petitioner,

'

BRIAN LUDWICK, an individual; THE
STATE OF NEVADA ex rel; [TS
DEPARTMENT GF ADMINISTRATION
PERSONNEL COMMISSION, [IEARING
QOFFICER,

Respondenis,
!

ORDER DENYING PETITION FOR JUDICIAL REVIEW

This matter having come before the Cowt on April 19, 2017, with Peritioner MNevada |
Department of Cotrestions {("NIDOC™) being represented by Deputy Attorney General Michelle Di
Silvestro Alanis, and Respondent Brian Ludwick represented by Adam Levine, Esg. of the Law Office
of Daniel Marks; and the Court having considered the record of the administrative agency proceedings

and the bricfs of the parties, and having heard the arpuments of sounsel:
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;

IT IS HEREBY ORDERED, ADIUDGED AND DECREET that NDOC"s Petition for Judicial
RHeview is denied for the following reasons:
|, The Hearing Officer's Decision was reasonable based upon the facts.

2. There was no clear errar in the application of the law by the Hearing Officer.

3. The Hearing Officer did not exceed her authority,
4. The Hearing Officer's Decision was not arbitrary or capricious.
3. The cvidentiary standard used by the Hearing Officer was sufficient to justify the result.

DATED this_ 5 day of AlAuA L2017,
i 4

Nagenl AW

DISTRICT COURT YIDGE
PR

APPROVED AS TO FORM AND CONTENT:

OFFICE OF THE NEVADA ATTORNEY GENERAL

Z/ﬁw

lennifer K. Hostetler, ChicFPeputy Attorney General
Michille Di Silvestro Alanis, Deputy Attornav General
Bureau of Business & State Services - Personnel Thvision
355 E. Washington Avenue, Ste, 3900

Tas Vepag, NV R911{1

Respectfully submitted by

LAW OFFICE QF /XH.T.E%ARE{S

Al
v
By = "

DAMEI MARKS, ESG.

Nevada State Bar No., 002003

ADAM LLEVTNE, LS().

MNevada Slate Bar Wo, 004673

10 South Ninth Street

Las Wegas, Mevada 8910

Artorneyy for Revpondent Brian Ludwick
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Electronically Filed
6/8/2017 3:45 PM
Steven D. Grierson

CLERK OF THE COUEE
ADAM PAUL LAXALT w

Attorney General

CAMERON P. VANDENBERG (Bar No. 4356)
Chief Deputy Attorney General

MICHELLE DI SILVESTRO ALANIS (Bar No. 10024)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas NV 89101-1068

(775) 687-2132 (phone)

(702) 486-3773 (fax)

cvandenberg@ag.nv.gov

malanis@ag.nv.gov

Attorneys for Petitioner
State of Nevada ex rel. Department of Corrections

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA ex rel. its Case No: A-16-741032-J
DEPARTMENT OF CORRECTIONS, Dept. No: XXVII
Petitioner,
VS.

BRIAN LUDWICK, an individual; THE
STATE OF NEVADA exrel., ITS
DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

CASE APPEAL STATEMENT
Pursuant to Nev. R. App. P. 3(f), the State of Nevada, Department of Corrections, Petitioner
above named, hereby files its Case Appeal Statement:
1. Name of appellant filing this Case Appeal Statement:

State of Nevada, Department of Corrections
/1] JA 0737
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Identify the judge issuing the decision, judgment, or order appealed from:

Hon. Nancy L. Allf

Identify each appellant and the name and address of counsel for each appellant:
Appellant: State of Nevada, Department of Corrections.

Counsel for Appellant: Michelle Di Silvestri Alanis, Deputy Attorney General, Office of the

Attorney General, 555 E. Washington Ave., Suite 3900, Las Vegas, Nevada 89101-1068, Tel: (702)

486-3268, Fax: (702) 486-3768, and Cameron P. Vandenberg, Chief Deputy Attorney General, 5420

Kietzke Lane, Suite 202, Reno, Nevada 89511, Tel: (775) 687-2132, Fax: (775) 688-1822.

4.

Identify each respondent and the name and address of appellate counsel, if known, for
each respondent (if the name of a respondent’s appellate counsel is unknown, indicate as
much and provide the name and address of that respondent’s trial counsel):

Respondent: Brian Ludwick

Counsel for Respondent in the district court proceeding: Adam Levine, Esg., Law Office of

Daniel Marks, 610 South Ninth Street, Las Vegas, Nevada 89101, Tel: (702) 386-0536, Fax: (702) 386-

6812.

Counsel for Appellant is without information as to whether or not Respondent has or will retain

the same counsel for the appellate proceeding.

5.

Indicate whether any attorney identified above in response to question 3 or 4 is not
licensed to practice law in Nevada and, if so, whether the district court granted that
attorney permission to appear under SCR 42 (attach a copy of any district court order
granting such permission):

N/A.

Indicate whether appellant was represented by appointed or retained counsel in the
district court:

Appellant was represented by retained counsel in the district court.

Indicate whether appellant is represented by appointed or retained counsel on appeal:

Appellant is represented by retained counsel on appeal.

Indicate whether appellant was granted leave to proceed in forma pauperis, and the date
of entry of the district court order granting such leave:
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9. Indicate the date the proceedings commenced in the District Court (e.g., date complaint,
indictment, information or petition was filed):

On August 1, 2016, Petitioner State of Nevada, Department of Corrections, commenced this
action by filing a Petition for Judicial Review.

10. Provide a brief description of the nature of the action and result in the district court,
including the type of judgment or order being appealed and the relief granted by the
district court:

Effective March 31, 2016, Respondent Brian Ludwick, a correctional officer assigned to the
Florence McClure Women’s Correctional Center, was dismissed for abandoning his post without prior
authorization in violation of the Department of Corrections’ Code of Ethics and Prohibitions and
Penalties (Administrative Regulation or “AR” 339) and NAC 284.650(1), (3) and (7).

Ludwick appealed his termination to a State Administrative Hearing Officer in accordance with
NRS 284.390. After conducting a hearing and considering evidence, the Hearing Officer found that
Ludwick knew or should have known that he had a duty to obtain permission from a supervisor prior to
leaving his post and that Ludwick did in fact leave his post on April 1, 2015 without obtaining prior
authorization. The Hearing Officer further found that such conduct constitutes inexcusable neglect of
duty and violated a “very important safety and security policy.” Despite these determinations, on June
27, 2016, the Hearing Officer improperly reversed Ludwick’s termination based on her determination
that AR 339 had not been approved by the Nevada Personnel Commission and therefore was not given
any weight with respect to the penalty associated with the proscribed conduct. The Hearing Officer
decided, without giving the Department of Corrections’ decision any Dredge deference, that dismissal
was too harsh and recommended a suspension not to exceed thirty (30) days.

On August 1, 2016, the Nevada Department of Corrections filed a Petition for Judicial Review
of the Hearing Officer’s Findings of Fact, Conclusions of Law and Decision. Following full briefing

and oral argument, the district court denied the Petition for Judicial Review on May 10, 2017.

11. Indicate whether the case has previously been the subject of an appeal to or original writ
proceeding in the Supreme Court and, if so, the caption and Supreme Court docket
number of the prior proceeding:

This case has not been the subject of an appeal to or original writ proceeding in the Nevada
Supreme Court.
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12. Indicate whether this appeal involves child custody or visitation:

This appeal does not involve child custody or visitation.

13. If this is a civil case, indicate whether this appeal involves the possibility of settlement:

This appeal is unlikely to involve the possibility of settlement.
Dated: June 8, 2017.

ADAM PAUL LAXALT
Attorney General

By:__ /s/ Cameron P. VVandenberg

CAMERON P. VANDENBERG (Bar No. 4356)

Chief Deputy Attorney General

MICHELLE DI SILVESTRI ALANIS (Bar No.

10024)
Deputy Attorney General
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AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the foregoing document does not contain

the social security number of any person.

Dated: June 8, 2017.

ADAM PAUL LAXALT
Attorney General

By:__ /s/ Cameron P. VVandenberg
CAMERON P. VANDENBERG (Bar No. 4356)
Chief Deputy Attorney General
MICHELLE DI SILVESTRI ALANIS (Bar No.

10024)
Deputy Attorney General
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CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada, and that
on June 8, 2017, | filed the foregoing CASE APPEAL STATEMENT via this Court’s electronic filing

system. Parties that are registered with this Court’s EFS will be served electronically.

Daniel Marks, Esqg.

Adam Levine, Esq.

Law Offices of Daniel Marks
610 S. Ninth Street

Las Vegas, Nevada 89101

/s/ Anela Kaheaku
Anela Kaheaku, an employee of the office
of the Nevada Attorney General
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ADAM PAUL LAXALT

Attorney General
CAMERON P. VANDENBERG (Bar No. 4356)

Chief Deputy Attorney General
MICHELLE DI SILVESTRO ALANIS (Bar No. 10024)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., Ste. 3900
Las Vegas NV 89101-1068

(775) 687-2132 (phone)

(702) 486-3773 (fax)
cvandenberg@ag.nv.gov
malanis@ag.nv.gov

Attorneys for Petitioner
State of Nevada ex rel. Department of Corrections

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA EX REL. Case No: A-16-741032-]
DEPARTMENT OF CORRECTIONS, Dept. No: XXVII
Petitioner,

VS.

BRIAN LUDWICK, an individual; THE
STATE OF NEVADA exrel., ITS
DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

Iy
Iy
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Case Number: A-16-741032-J

Electronically Filed
6/8/2017 3:45 PM
Steven D. Grierson

CLER? OF THE COUE :I

NOTICE OF APPEAL
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NOTICE OF APPEAL
Notice is hereby given that that the State of Nevada Department of Corrections, Petitioner
above-named, hereby appeals to the Supreme Court of Nevada from the District Court’s final Order
Denying Petition for Judicial Review entered in this action on the 9" day of May, 2017, which is

attached as Exhibit A.
Dated: June 8, 2017.

ADAM PAUL LAXALT
Attorney General

By:__ /s/ Cameron P. VVandenberg
CAMERON P. VANDENBERG (Bar No. 4356)
Chief Deputy Attorney General
MICHELLE DI SILVESTRI ALANIS (Bar No.
10024)
Deputy Attorney General
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The undersigned hereby affirms that the foregoing document does not contain the social security

number of any person.

Dated: June 8, 2017.

AFFIRMATION
(Pursuant to NRS 239B.030)

ADAM PAUL LAXALT
Attorney General

By:__ /s/ Cameron P. Vandenberg
CAMERON P. VANDENBERG (Bar No. 4356)
Chief Deputy Attorney General
MICHELLE DI SILVESTRI ALANIS (Bar No.
10024)
Deputy Attorney General
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CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada, and that
on June 8, 2017, I filed the foregoing NOTICE OF APPEAL via this Court’s electronic filing system.

Parties that are registered with this Court’s EFS will be served electronically.

Daniel Marks, Esqg.

Adam Levine, Esq.

Law Offices of Daniel Marks
610 S. Ninth Street

Las Vegas, Nevada 89101

/s/ Anela Kaheaku
Anela Kaheaku, an employee of the office
of the Nevada Attorney General
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, LS().

Nevada State Bar No. 002003

ADAM LEVINE, ESQ.

Nevada State Bar No, 004673

610 South Minth Streel

Las Vepas, Nevada 89101

(V02 3R6-0536: FAX {702) 386-6812
Attorneys for Respondent Brian Ludwick

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA ex rol, [TS Case No,:
DEPARTMENT OF CORRECTIONS Dept. No.:

Petitioner,
v,

BRIAN I.UDWICK. an individual; THE
STATE OF NEVADA ex rel; [TS
DEPARTMENT OF ADMINISTRATION
PLESONNEL COMMISSION, ITEARING
OFTICER.,

Respondents,

Elecironically +iled

05/10/2017 09:39:30 AM

Qi b e

CLERK OF THE COURT

A-16-741032-]
AXVII

NOTICE OF ENTRY OF ORDER DENYING PETITION FOR JUDICIAL REVIEW

T0:  STATE OF NEVADA DEPARTMENT OF CORRECTIONS, Petitioner,

TCr JENNIVER K. HOSTETLER, Deputy Attorney General, Attorney lor Petitioner;

10: MICHELLE TM SILVESTRO ALANIs, Deputy Auorney General, Allorney for Petitionar,

f
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PLEASLE TAKLE NOTICE that the Order Denying Petition for Judicial Review was entered in
the above-entitled aclion on the 8" day of May, 2017 a copy of which is attached hereto.

DATED this 10" day of May, 2017

LAW OFFICE OF DANIEL MARKS

'8 Adam Levine. Fsq.

DANIEL MARKS, ESQ.

MWevada State Bar No, 002003

ADAM LEVINE, £SQ.

Movada State Bar No, 004673

610 South Ninth Street

[.as Vegas, Nevada 89101

Attorneys for Respondent Brian Ludwivk

CERTIFICATE OF SE(RVICE BY ELECTRONIC MEANS

I hereby certify that 1 am an employvee of the Law Office of Danicl Marks and that on the 105
day of May, 2017, pursuant 1o NRCP 5(b} and Adntinistrative Order 14-2, [ electronically transmitted
a true and correct copy of the above and loregoing NOTICE OF ENTRY OF STIPULATION AND
ORDLER TO EXTEND THE FILING OF THE ANSWLERING BRIEF AND CONTINUE HEARING
{Second Reguest) by way of Natice of Electronic Filing provided by the court mandated E-iile & Serve
system, to the e-mail address on Ale Jor:

Jennifer K. Hastetler, Chicf Deputy Allomey General
bMichelle D Silvestro Alanis, Deputy Attorney General
QOFFICE OF THE ATTORNEY GENERAL
Attorneys for Petitioner
E-mail; phostetleriian.ny . gov

malansidarny. eoy

s/ Joi E. Harper
An employee of the
LAW OFFICL OF DANIEL MARKS

JA 074




O

10

11

8

i

20

21

27

23

ORIGINAL

Elecironicaly Filed
08/09/2017 02:13:58 PM

ORDR .
LAW OFFICE OF DANIEL MARKS Q%- '8 kﬁ“m.-
DANIEL MARKS, ESQ.

Mevada Siale BDar Mo, 002{)3 CLERK OF THE COURT

ADAM LEVINE, ESQ.

Nevada Statc Bar Wo. 004673

610 South Ninth Street

Las Vegas, Nevada 89101

(702} 386-0536: FAX (702) 386-6812
Attorneys for Respondent Brion Ludwick

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA ex rel, ITS Case No.: A=16-741032-]

DEPARTMENT OF CORRECTIONS Dept. Na.: XXV
Petitioner,

'

BRIAN LUDWICK, an individual; THE
STATE OF NEVADA ex rel; [TS
DEPARTMENT GF ADMINISTRATION
PERSONNEL COMMISSION, [IEARING
QOFFICER,

Respondenis,
!

ORDER DENYING PETITION FOR JUDICIAL REVIEW

This matter having come before the Cowt on Apeil 19, 2017, with Petitioner Nevada |

Department of Cotrestions {("NIDOC™) being represented by Deputy Attorney General Michelle Di
Silvestro Alanis, and Respondent Brian Ludwick represented by Adam Levine, Esg. of the Law Office
of Daniel Marks; and the Court having considered the record of the administrative agency proceedings

and the bricfs of the parties, and having heard the arpuments of sounsel:

JA

D750




IN THE SUPREME COURT OF THE STATE OF NEVADA

STATE OF NEVADA, ex rel.

DEPARTMENT OF CORRECTIONS, Electronically Filed

Nov 09 2017 08:44 a.m.
Case No. 73277 E|izabeth A. Brown

Appellant,
PP District Court No. Ac_:l%r_gﬂoﬁgpreme Court

V.

BRIAN LUDWICK, an individual; the
STATE OF NEVADA, ex rel. its
DEPARTMENT OF
ADMINISTRATION, PERSONNEL
COMMISSION, HEARING OFFICER,

Respondents.

Appeal from Order Denying Petition for Judicial Review
Eighth Judicial District Court
JOINT APPENDIX
VOLUME III of IV

ADAM PAUL LAXALT
Attorney General

Michelle Di Silvestro Alanis (Bar. N0.10024)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101

(702) 486-3268 (phone)

(702) 486-3773 (fax)

malanis@ag.nv.gov

Attorneys for Appellant
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PAGE 000045

A I don't like to bkother them if they're in

the bathroom.

Q Is that a "yes" or a "ne"?

A M.

] Jkay. Was this an emergent situation?

A Yes.

o It was?

A Yes.

2 And wvou didn't feel 1t was urgent enough to

use the hand-held radio?

A Ho. I wanted to talk to him personally. 1
was not going to put it on the radio.

Q You didn't want to put on the radio that you
vou wanted to go to shift command office?

A Ho. I was not going to contact him by
radio. I went up to shift command to speak to my
lieutenant that was running shift.

2 Okay. If wou would take a look at the
exhibit binder, and I believe it's Exhibit 3. We talked
about this as vour time sheek.

Is this also known or actually known as an
attendance card?

A ¥Yes, This is -- I read this wrong. Yes,
I've never seen this before.

Q Okay. Do you know what these -- what tljisiﬁ')o1
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PAGE 000046

abbreviations mean?

A 8L I do. The rest of them,; no, I do not.

2 Okay. Do you know the abbreviation for
perimater?

A No.

Q Okay. According to this, you worked on

April 1szt, 2nd and 3rd as well as April 4thy is that

correct == or part of April 4th?
A Yes.
0 Okay. You did work for the 1st, 2nd and

3rd; excuse me?

A Yes.

Q Okay. Where were you assigned those three
days?

A It says Unit 5.

] Okay. Does that comport with your

recollaction?
A Mot really because when I put in for my
shift bid, I was granted Unit 3& which is a roving

officer posgsition. They put vou wherever they need vou.

2 Okay. Would that be == if you look at April
3rd?

A Yes.

2 Would that be == 03A, would that be Unit 3A7

A ¥Yes. That's minimum custody and there .indEbz
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PAGE 000047

gfficer inside there.

0 Okay.
A They utilize you wherever they need you.
W] Okay. But yvou weren't an the perimeter that

week. Is that fair to say?

A Yes. I don't know what the code is for
perimeter, but no.

W] Okay. And if you take a locok at == I'm
losking at the line above it. That would be March of
20157

A Yes.

2 In March of 2015, did you work on the
perimeter?

A NHo.

2 Ho. ©Okay. Before April 4th, when was the
last time you had worked on the perimeter?

A I had never worked on the perimeter until
after April 4th;, until after I was put under
investigation.

] Okay. S0 vour testimony that you were
working the perimeter and didn't have access to the

computer to read Lieutenant Piccinini's email, was that

inaccurate?
A Obviously, yes.
Q Okay. Thank you. You testified before

JA 0503
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PAGE 000045

that == that Unit 1 is a bit of a rough unit.
How many -- is the unit divided into

subsections called wings?

A Hot wings.

] What are they called?

A A unit. There is four separate units.

o Are there four separate units in Unit 1
itself?

A There 13 four quads per unit.

0 Okay. There aren't six units?

A For .a total of Unit 1; yes.

Q2 Unit -- let me see 1f I have this correct.

You're saying that Unit 1 has a total of

gix == I'm going to call them sub units just to clarify.
A Okav.
Q You're saying that Unit 1 has a total of six

sub units; 1s that correct?

A Ho. It has four.

0 It has four. All right. &nd of these sub
units, how many of them have inmatesz who have just --
you menticned had come == I believe your termination was
out of the hole, and that iz out of segregation.

How many of the sub units have inmates who
come from segregation?

A I don't know. Most of them do come WtJR%504
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PAGE 000049

there and go into Unit 1.

2 Okay. Had you worked Unit 5 previous to
April 4th?

A Yes,

] dkay. When you were working Unit 5 were
you —-- did you come into contact with inmates?

A Yes,

W] Would it be fair to say that regardless of

which unit you worked that you as a correctional officer
would encounter inmates?

A ¥Yez. PBut with the exception of Unit 1, I
wouldn't be on the floor. I would be on the bubkle in
L) 4 iy o A

M5. SLIWA: Court's indulgence.
BY MS5. SLIWA:

Q Did you -- when you went to shift command
office and talked to Lieutenant Piccinini, did you
specifically ask to be put inte the bubble on Unit 3 or

did you ask to go to Unit 5 in general?

A Unit 5 in general.

2 Was wour intention to go inte the bubble?
A I would have been placed in the bubble.

] Why do vou think that?

A Because of the officer that had worked in

there that I had worked with before. The only timﬂJEQﬁﬁs
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PAGE 000050

I was required to go out on the floor was to do a unit
tour, and that was the only time I was on the floor.
Q Was there another officer in Unit 5 on that

day who was on light duty?

A I believe it was Enniss.

Q S0 the answer is "yes"?

A Yes,

W] And do yvou know what that light duty
entails?

A Ho.

] Would it be fair to say that if an cfficer

was on light duty that working in the bubbkle would
probably be a more optimal position for them than

working the f£floor?

A Yes.
Q Why is that?
A She's a female officer. I'm a male cfficer.

But when Enniss was on light duty, she worked in the

bubble.
] On Unmit 57
A And 1.
Q On that day she was on Unit 57
A Yesz, and she volunteered she would trade

positions with me.

' 2
8] When did you talk to her? JA 0506

49



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PAGE 000051

A I called her before I called Piccinini
before I called shift command, and I called Qfficer Day,
Senior Day.

W] 50 you were goling —- it was vour intention
to take a position in the bubble from an cfficer who was
already on light duty?

A Yes., That's what she wanted to do.

W] If indeed that swap of positions for the day
had occurred, would the other officer who was on light

duty have been able to work the floor in Unit 17

A If she was cn light duty?

Q2 Yes.

A No.

] Then how would it hawve been feasible for you

to work in the bubble on Unit 5%

A Because that's where I usually stayed was in
the bubble on the computer.

Q2 But i1f there was another officer who was on
light duty in the bubble on Unit 5, how could they be

moved to vour floor position in Unit 17

A I wasn't on the floor.
Q What was your position in Unit 1 that day?
A There was three officers inside that bubbla

that morning. HNobody was on the floor. The shift

i . . -y
barely even started. Work didn't even begin. JA 0507
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PAGE 000052

I left the bubble and I went to the
bathroom, and I went back into the bubble. All three
officers were inside that bubble. HNobody was on the
floor,

] Would any of the cfficers have gone onto the
fleor during the shift?

A To open the doors to let them out to go to
chow, yves. ©Or you could have popped the doors from the
inside of the bubble.

The only time the officers were on the floor
iz to make sure that those inmates went to the culinary

with no interrupticns going down the hallway.

Q And is that important duty?
A To make sure there iz no skirmishes, yes.
2 50 you claim -=- there i1s a reiference in the

investigative report to an email that was sent, and it
wWas a page we were looking at -- to an email sent by
Lisutenant Piccinini about leaving yvour post.

Do you recall discussing that email?

A Yes.

2 Did vou eventually read =--

A What exhibit was that?

] I beg vour pardon?

A What page was that?

Q I'm locking. It's before the addendums

JA 0508
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PAGE 000053

A Oh, okay.
8] It is on Page 19 of the investigation

report, and that is in that binder that is Exhibit 5.

Did wvou ever read that -- that particular
email?
A Ho.
o Hevear?
A Hot until after I was notified of it
afterwards.
0 Okay. That wasn't my gquestion. My guestion

was: Did wyou read it?

A Did I read it?

Q Yes,

A After April 4th, yes.

2 Okay. Do yvou remember the date on which you
read it?

A Mo, I do not.

2 Prior to that email going out, did it need

to be made clear that an officer was not supposed to
leave their post without authorization?

A Heo.

Q You had never -- you had never read or
reviewed any type of administrative regulations that
prohibited this?

A No. JA 0509
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When you started -- 1I'm sorry.

When did you start at Florence McClure

again, please?

A

Q

February 19th, 2015,

When vou started with the Department, did

you read and sign off on a set of administrative

regulations?

A

0

A

0

Yes.
Did those regulations include AR 3337
Yes,

3¢ vou read == you did read and understand

those regulations?

A

Ehem.

with AR 3389.

A

0

Nobody reads them. There is no time to read

Evervbody just signed. BSo no, I was not familiar

But you signed a form that said you were?
Absolutely.

Why did vou do that?

Because it's reguired.

When vou did that did you ask for time to

review the regulations?

A

Q

Ho .
Why is that? Why is that?
I just didn't.

M3. SLIWA: Okay. 0Okay. I think that 3&0510

53



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PAGE 000055

a4ll I have right now. Thank you very much, Mr. Ludwick.

HEARING OFFICER BROWM: Thank you. May I
please, I've got a few clarifying questions.

MR. LEVINE: Yeah, and I have a few
follow=ups afterwards that I weuld like to do now rather
than have to call him back in a couple hours.

HEARING OFFICER BROWM: Okay. That's fine,

Mr. Ludwick, I got a little confused during
the testimony when you were speaking about an Officer
Enniss being on light duty.

Was that in Unit 1 or in Unit 572

THE FETITIONER: Unit 5.

HEARING OFFICER BROWN: Okay. That's what I
thought., And -- okavy. And so when vou menticned thakt
there were three officers in the bubble, that was in
Dnit 17

THE PETITICHNEER: Yes; ma'"am. Yes.

HEARING OFFICER BROWHN: Okay. Very good.
Thank you. That's all I have for vou right now. I
believe vour counsel may have some --

THE FETITICMER: Yeah, correct.

HEARING OFFICER BROWM: I guess this would
be recross.

ME.. LEVINE: Correct. We're going to do it

as recross rather than have to recall you, you knﬂquﬁ&511
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PAGE 000056

an hour or so since vou're sitting there already.

THE PETITIONER: Okay.

RECROSS-EXAMIMATION
BY MR. LEVINE:
Q A couple things. One, originally you
indicated -- vou indicated vou were confused, and after
looking at the card, wvou don't believe you were on

perimeter until after April 4, correct?

A Correct,

] 3¢ do you know why vou never saw the email?
A He, I do not.

Q Okay. But the fact is you never saw it?

A No.

Q You were asked about where the rest room 1s

in relation t¢ the bubble in Unit 1.
Do you recall that guestion?
A Yes.
0 Are there some units that wvou worked where

there is no rest room in the unit at all?

A Yes.

o Which units?
A D

Q2 Okay.

A And 1.

JA 0512
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PAGE 000057

2 4 and 5. After April 4, heow long did the
Department continue to have you work as a correctional
officer?

A I wag placed on administrative leave

Decembar 9th.

2 S0 May, June, July, August -- seven months?
A Yes,
W] Wera you == did vou do forced overtime

during that seven months?

A Yes,

] Mandatery overtime. Why is it that there is
mandatory overtime?

A Because of the call-offs, short staffing.

] That call-off and short staffing, is that
why you tried to tough it out on April 47

A fes.

2 And just s¢ we're clear with regard to
Officer Enniss being on light duty, who were the three
officers, including vourself —-- or the other two besides
voursalf infitially assigned at the beginning of the

shift to Unit 17 Y¥ou said Officer Day and who else?

A Qfficer Towers.

] Oh, Towers?

A And Officer White.

Q So if Enniss had been willing to swap w.ilkl'b513
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PAGE D0005%

vou, even though she's on light duty and she went to the
bubble in Unit 1, if somebody had to go down on the
floor, White or Towers could have done it, correct?

A Yes,

ME. LEVIHE: Hothing further.

M5. SLIWA: I have just a couple more, if I
may .

HEARING OFFICER BROWN: ©Oh, certainly. Go
ahead.

M5. SLIWA: Thank you.

ME. LEVIHE: ©Oh, I'm =orry. I'm sorry, I
just feorgot one.

M3. SLIWA: Go ahead.
BY MR. LEVINE:

v Exhibit 3, the attendance card, is this
something you fill out or is this something somebody --
vour supervisor fills out?

A I den't f£ill this ocut.

0 Okay. 50 then wou do know that you were —-
vou went out zick leawve on the 4th and the 5th --

A Yes.

Q -- for your hypertension?

Other than that, do vou know whether any of
these are actually accurate?

A No.

27
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PAGE 000059

ME. LEVIHE: Hothing further.

RE-REDIRECT EXAMIMATION
BY M5. SLIWA:
] Okay. But just to clarify; you did testify

that you hadn't worked the perimeter in April or March

of 20157
A Corract.
2 Okay. Thank you. Just a few more.

¥ou had testified that there were three
officers on Unit 1 on April 4th, and that the == what

was the general staffing amount for Unit 1 at that point

in time?
A Two officers.
0 Why were there three officers that day?
A I do not know.
2 Subsequent to April 4th, was the -- was the

minimum staffing amount changed on Unit 17

A Before April 4th?

] Aftar.

A Yes.

Q From what to what?

A From what I understand it, it went from two

to three officers.

Q Okay. Why was that done? JA 0515
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PAGE 000060

A I do not know.
8] But these =-- the minimum staffing amount did
change from two to three?
A Yes,
M5. SLIWA: That is all I have, and I think
I'm finally finished. Thank you.
HEARING OFFICER BROWH: Very good. Thank
you. Thank wvou. I appreciate your time, Mr. Ludwick.
M5. SLIWA: Thank you.
HEARING OFFICER BROWN: Ms,. Sliwa, you may
call your next witness.
M5. SLIWA: Yes. We would like to call
Agssociate Warden Gary Picecinini, and if T may go fetch
him. Thank vou.
HEARING OFFICER BROWN: You may.
MR. LEVINE: Before you go and fetch him, it
is 11:30. Do we plan on taking a short lunch and -- 1
have a feeling we are not going to be here all day.
HEARING QFFICER BROWM: I'm glad te -- I am
glad that vou all are moving guickly. I think you're
doing a wonderful job. I'm flexibkle in terms of when
you want to have a lunch break.
Do vou wank to start with him or do you want
EO ==

ME. LEVINE: Ho. JA 0516
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PAGE 000061

M5. S5LIWA: I would actually -- if it
pleases vour Honor and Mr. Levine and everyone involwved,
I would be fine just to push straight through.

MR. LEVINE: That's what I was going to Say
iz I don't know what your theoughts are, but between what
Gary has left us in the way of new trends --

M3. SLIWA: And I have zome protein bars
that I'm willing to share.

ME. LEVINE: It's something that I would be
willing to contemplate, and that's really where I was
going.

M5. SLIWA: Is that ckay with vou?

M5. GENTRY: T brought my own grancla bars,
too, hoping that we could push all the way through.

M5. SLIWA: Perfect.

MR. LEVINE: I don't mind doing that.

HEARING OFFICER BROWN: And I would love to
push through. However, I do like taking, vou know,
short breaks so —-

M5. SLIWA: Sure.

HEARING OFFICER BROWN: =-- 10, 15 minutes --

MR. LEVINE: Right.

M5. SLIWA: -- every couple of hours just so
everybody ==

M5. SLIWR: Of course. JA 0517
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PAGE 000062

HEARING OFFICER BROWH: -- can stretch your
legs and ==

MR. LEVINE: Right.

HEARING OFFICER BROWN: -- stay fresh and
alert.

ME.. LEVINE: But I'm not going to need a
one-hour lunch.

HEARING OFFICER BROWN: MNo. Heavens no.
Okay.

M5. SLIWA: That's great for me. Thank you.

HEARING OFFICER BROWM: And =so with that
being said, do vou want te call your next witness now =--

MS. SLIWA: Yes.

HEARING OFFICER BREOWHN: == or does anvone
need a break before we start with Officer --

M5, SLIWA: Yes, pleage. I would like to
call my next witness.

ME. LEVINE: And I don't have a problem. I
don't need a break.

M5. SLIWA: After the next witness, we can
take a little break?

HEARING OFFICER BROWN: Sounds good.

(0ff the record)

THE WITNESS5: == j=g=g=i=n=i=-n=i,

HEARING CQFFICER BROWHN: OCkay, CﬂunselurjAgﬁﬂa
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may proceed.

M3. BLIWA: Thank you.

DIRECT EXAMINATION

BY M5, SLIWA:

Q Are you currently employed?

A Yez, ma'am.

W] Who iz your employer?

A Nevada Department of Corrections.

0 Where -- at which institution are yvou
stationed?

A Florence McClure Women's Correcticnal
Center.

] How long have vou been with NDOC?

A For 14 and a half, almost 15 years.

Q How long have you been with Florence
McClure?

A Since 2012; the end of 2012.

Q Qkay. What is your position there?

A Currently I'm the Associate Warden of
Operations.

Q In April -- on April 4th of 20153, what was

vour position?

iy Correctional lisutenant.

PAGE 000063

o] Okay. What were vour job duties -- briﬁi%ﬁﬁg
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PAGE 000064

what are wyour job duties as an associate warden?

A As an assoclate warden I'm sent to the area
of operations which I'm in charge of custody staff, the
operations of the facilities, security, emploves
evaluaticons; s¢ on and so forth, and in that particular
chain of command.

o When you were a correctional lieutenant,
what were your Jjob duties?

A I was assigned to a shift; and I was
assigned as a shift supervisor, the lead shift
superviscr in charge of sergeants, =enicrs and COs
directly.

Q Okay. On April 4th of 2013, what shift did
You supervise?

A It was day shift.

Q How long had you been a supervisor at that
point approximately?

A How long? Since 2007 I was promoted to the

rank of sergeant.

] Dkav.

A In 2010, I was promoted to the rank of
ligutenant.

] And when were vou promoted Eo associate
warden?

A It was December of 2015.

63
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PAGE 000065

2 Okay. Prior te working at Florence McClure,
where did -- at which institution did you work?

A I worked at Carlin Conservation Camp as the
camp lisudtenant. Frior to that, it was Wells
Conservation Camp as a lieutenant and sergeant. And

then prior to that, I worked at Ely State Prison.

o Okay. Are vou acquainted with Mr. Brian
Ludwick?

A Yes, ma'am.

0 Did you work with him previously?

A Yes, ma'am, at Florence McClure.

2 Okay. Do wou currently or have you ever had

a relationship with Mr. Ludwick outside of work?
A Ho, ma'am.
2 Thank sou. On April 4th of 2015, were you

involved in an incident with Mr. Ludwick?

A Yes.
2 Can vou tell us what happened, please?
A I was a shift supervisor. I posted my

ghiftz, and about a half hour into the shift, he came
inte the superviscr's ocffice wanting te switch with
another officer in Unit 5 from Unit 1.

I posted him to Unit 1, and I told him no
and he wanted to know why.

1 ; ] 2
] Did you give him a reason why? JA 0521
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PAGE 000066

A He explained he wanted to go to Unit 5
because he was more familiar with 5 and he was not
familiar with 1.

W] When he came in to the shift command office

on that day, had vou given him autheorization to leawve

his post?
A Mo, ma'am.
o Had he called vou asking --
A No, ma'am.
Q -— for said avthorization?

Had he tried to contact you by the hand=held
radio for authorization?
A No, ma'am.
] Okay. When he walked into the zhift command

office, yvou were in the shift command ocffice, correct?

A fes.
2 Did he appear to be in any medical distress?
A No.
0 Did Mr, Ludwick tell you that he was in any

kind of medical distress?

A At what point? I mean =--

o When he walked in and asked to go to Unit 5.
A Ho, he did not.

2 Does Florence McClure have a procedure for

? . . 1 1 -
dealing with a medical episode by an officer? JA 0522
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A I'm not familiar with a specific procedure
dealing with a medical episode. We do have --

Q How about on a practical lewvel? Say an
officer has some sort of medical distress. What -- what
should be done next?

A They should report it to their supervisor if
they could., If not, then their peersz would report it.

W] Did any of Mr. Ludwick's peers report any

type of medical episode or distress =--

A Mo, ma'am.
] == t£o you on that day?
A Heo.
Q No? Thank you.
In discussing -- in discussing Mr. Ludwick's

request to move to Unit 5 on April 4th, you sald he
asked you to move to Unit 5. You teld him no. What was
his demeanor?

A After that point, after I told him no, he
became angry.

] Okay. What makes vyou zay that?

A His tone of his weoice; his posture. It was
stiff. And then what he said after that. "How about I
go home FMLA because I haven't taken my blocd pressure
medication?™ And then he said "How's that?™ And then

he stormed out of the cffice. JA 0523
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2 Okay. And he appeared to be angry when he
said that?

A Uh-huh. He raised his wvoice, his words were
very short.

] Did it appear to you as his supervisor that
he was actually having some kind of medical or blood
pressure episode?

ME. LEVINE: ©Objection; foundation. How is
somebody by chservation going to be able to see what
somebody's blood pressure 157

M5. SLIWA: Withdrawn.

HEARING OFFICER BROWM: Thank you.

BY M5, SLIWA:

] And I believe vou testified he did not
appear to be in any medical distress when he came to
shift command coffice; is that correct?

A Mot according -- no, I did not see anything
that I would --

0 Did anything -- did that -- did that change
from the time he came into the shift command office to

the time he stormed ocut?

A Tes.
] What changed?
iy He came in with a calmer demeanor at first

when he asked to go to 5. JA 0524
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2 But he got angry?
A Yeah. It appeared that way, yves.
Q2 Okay. Did he appear to be in medical -- in

any medical distress by the time he left the shift
command cffice?

A Ho. He appeared to be angry.

o Okay. Did vou determine that -- that Brian
Ludwick left his post and neglected his duty when he
came to the shift command office that morning?

A Yes,

] How did vou reach that conclusicn? What
made you think that?

A Because he did not call reguesting
permizsion to leave his post to come talk to me.

2 okay. If indeed an officer were to call you
in shift command office and for whatever reason you were
not able to answer the phone, are there octher ways to

communicate with you other than the telephone?

= Yes.,
] What would those be?
A The radic. We have in shift command two

radios, portable and then a base station.
] And does each correctional officer have a
hand=held radio?

A tes, JA 0525
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2 To your knowledge, did Officer Ludwick have
a hand-held radic that day?

A Yes,

W] Dnce you reached the conclusion that
Mr. Ludwick had neglected his duty and left his post,
what did you do with that information?

A I began writing my report and I called the
administrative officer of the day, Asszocliate Warden
HilX;

0 And what did wvou tell Associate Warden Hill?

A I told Associate Warden Hill what I had just
aobserved had ccocurred of Officer Ludwick coming to shift
command without permission and becoming angry when he
couldn't get mowed to Unit 5.

2 Had wvou assigned the officers to the wvarious
units that morning?

A ¥Yes. Yeah; I believe 1 did.

HEARING OFFICER BROWN: Okay, I'm going to
ask —— I'm 30 sorry, Ms. Sliwa.

I'm going to ask vou to please speak
audibly. You know; I can hear yvou ==

THE WITNESS: I'm sorry.

HEARING OFFICER BROWN: -- at the beginning
but you trail off a little bit. 3o I need =-- this is an

i . : ' ]
amplifying mic go you don't have to yell, but just JA 0526
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please speak clearly because we're recording the
proceedings for today.

THE WITNESS: Yes, ma'am.

HEARING OFFICER BEOWH: Thank wou.

BY M5, SLIWA:

Q Thank you. How many officers did you assign
to Unit 3 on April -- excuse me, Unit 1 on April 4dth,
20157

A Three.

0 Okay. What was the minimum staffing

requirement at that time for that unit?

A Two.
¥, Why did you assign three?
A Because I had the staff to ke able to put

three into the three legislatively-approved posts for
Unit 1.

2 gkay. 50 there were three
legislatively-approved posts for Unit 17

A Yes,

] Okay. What iz the significance of having a
higher number of officers on the unitc?

A More security for the units, less
possibility that an incident is going to occur.

Q2 Okay.

A Unit 1 at Florence McClure is unique tc&Jil&sz.,
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the other units at our facility.

o How is that?

A It has six pods and can hold upwards of
approximately 325 inmates.

] How many inmates are at Flerence McClure
total if you know?

A Bight now approximately 937 az of
yvesterday's total.

2 Okay. S0 would it be fair to say that you
assigned three opfficers to Unit 1 on that day instead cf
Unit 2 to make the unit more secure?

A Yes.

Q Did having two officers instead of three

once the shift commenced make the unit less secure?

A Yes.

Q Does that put inmates at risk?

A Yes.

2 Does 1t put staff at risk?

A Yes,

] Would it put anyone else who may happen to

be on the unit who is neither an innate cor staff put
those people at risk?

A Yes.

2 Thank wou. Subseqguent to April 4th, 2015,

was the recommended staffing number for Unit 1 Cha“?ﬁ?ﬁhza

T1



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PAGE 000073

A Yes, it was.
2 What was 1t =-- from what to what?
A The minimum staffing was increased to three

officers from two.

] Jkay. Who made that change?

A That change was made by the administration
of the facility and the Deputy Director of Operations at
the time.

2 Do vou know -=- do yvou know why that was
changed?

ME. LEVIHE: I'm going to chbject on
relevance grounds. Something happened after April 4 is
not relevant to what happened on Rpril 4.

M5. SLIWA: And I would argue that it is
relevant seeing as the requirement was changed that
shows that there was a need for that many cfficers on
the unit.

HEARING OFFICER BROWN: I'm going to
overrule vour objection.

MR. LEVINE: All right.

M5. SLIWA: Thank you.

HEARING OFFICER BROWN: You may proceed.

BY M5. SLIWA:
2 Is an cofficer leaving their post, would wyou

T >
say that's a neglect of duty? JA 0529
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A Yes.

8] Would vyou say that it is a serious
infraction?

A Yes, I would,

] Why would you say that?

A If an officer leaves their post -- I would

zay it firszt off because cur administrative regulations

dictates that it iz a grave --= a grave == my words are
missing.

0 You know, why den't --

A It is a gerious infraction.

i Okay.

A A grave infraction.

] Okay., I don't particularly want to talk

about the administrative == are you talking about AR
A3

A Yes; ma'am.

Q2 I den't think we want to talk about that
right at this point in time, and that's fine that wvou
mentioned it. That's not a problem.

But on a practical level =--

A Yes,

] == why is an ocfficer leaving their post zuch
a grave infraction? Why i= it such a preblem?

A Officers are assigned to various posts JA 0530

T3



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PAGE 000075

throughout the institution to meet the institution's
needs of safety and security of the facility, of the
staff to protect the public¢ in the end result.

If an officer leaves their post, they're
neglecting their duties in that assigned post. Theyv're
posted there. Their chain of command knows they're
there, If incidents arisze or cccur and they're not
there, then that puts other inmates and staff at risk.

2 Okay. Would it be fair to say that when an
officer walks away from their post without authorization
that that increases the vulnerability level of the
inmate, staff and public?

A Yes, it does.

M5. SLIWA: Thank you. That's all I have
right now. Thank you very, very much, Associate Warden.
And I think the Hearing Qfficer and Mr. Levine may have
some guestions for you as well.

THE WITHNESS: Yes, ma'am.

CROSS-EXAMIMNATION

BY MR. LEVINE:

Q Congratulations on your promotion.
A Thank you, sir.
2 If I slip up and call you lieuntenant, it's

not intentional, but I didn't know until today thatJ;Fw%31
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had -- were now an associate warden.
M3. SLIWA: We'll flog him.
BY MR. LEVINE:
W] You put -- just to be clear, you put three
pecple in Unit 1 on April 4 because vou had the bodies

available to do it, correct?

A Correct.

W] More bodiez always means less risk, correct?
A Yes.

0 Okay. And the NDOC is chronically short

staffed, correct? That's a different matter?

A Generally speaking; ves.

Q So while more bodies are always better, as
of April 4, the Department had determined that two
bodies is sufficient, correct?

A I don't know if that terminology would -- I
can agree with that. It determined minimum staffing
would be two bodies.

0 Right. And minimum staffing means minimum
acceptable, correct?

A Ceorrect.

Q You perceived Officer Ludwick as becoming
angry per your testimony, correct?

A Yes.

o Were you aware that irritability is a JA 0532
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symptom of chronic -- or severe hypertension?

A No.,

Q You did know that he had already been
granted intermittent FMLA leave as needed, correct?

A Yes.

Q Okay. And that FMLA leave says that if he
needs the leave, he'sz entitled to it, correct?

A Yes.

2 50 he is authorized to leave his post for
purpaoses of FMLA leave, correct?

A If he has authorizaticn to leave his post.

2 FMLA -- if he has an episcde that regquires
him to take his intermittent FMLA leave, he is
preauthorized,; isn't he?

M5. SLIWA: Objection; asked and answered.

HEARING OFFICER BROWN: I will sustain the
objecticon.

MR. LEVINE: I don't think it was asked and
answered., When did he —-- when did I ask that gquestion
previously? I don't recall.

HEARING OFFICER BROWN: I thought you asked
it just before.

ME. LEVIMNE: Ho. It was a slightly
different question right before.

Ms5. BLIWA: Correct.

16
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HEARING OFFICER BROWN: Ckay.
BY MR. LEVINE:
Q Let me ask it this way: Associate Warden,

do vou understand that FMLA constitutes preapproval to

leave?
A Na, I don't.
o You didn't understand that?
A Ho. I do not believe that having

preapproved FMLA constitutes somebody who 15 approved

FMLA to just up and leave without following certain

steps.

2 Do yvou believe you have the authority to
deny him --

A I do not -~

v == the leava?

A -- have the autheority to deny him that
leave.

2 Okay. S0 if he needs it; he's preapproved

to take 1t7

M5. SLIWA: Objection; asked and answered.

PAGE D0DOTE

HEARING OFFICER BROWN: If you could ask the

guestion. So I'm going to sustain the objection.
ME. LEVIME: Okay. All right. 0Okay.

BY MRE. LEVINE:

8] After you reported it to -- is it hssacsiﬁﬁk34

17
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Warden Hill or Assistant?

A Associate Warden.
Q Associate Warden Hill, he gave you
directions to do something with regard to -- well, he

gave vou instructions to change Ludwick on April 4 to

FMLA, correct?

A Correct.
W] And if we go to Exhibit == there is a binder
there. IT we go to == let me see 1f I can find 2t. The

first page is Mszs. Sliwa's letter to me. The second page
iz an October 20 memo. I want to go to the third and
fourth page.

HEARING OFFICER BROWM: Which tab are you
at?

MR. LEVINE: Exhibit 5.

HEARING OFFICER BROWN: Exhibit 5, ockay.
BY MR. LEVINE:

2 I'm showing vou an investigation detail
report. Iz this a NOTIS entry by the wav? Is this what
we would call a NOTIS entry?

A Oh --

Q I've seen reference to NOTIS, N-O-T-I-35,
before. I didn't know if this was --

A It looks like it comes from NOTIS, but I'm

not -- I do not have authorization for these tabs. . o-ae
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PAGE DOQORD

2 Okay. The reason being is if we go to Page
2 of 2 -- is the Hearing Officer there?
HEARING OFFICER BROWH: Yes.
MR. LEVINE: Fage 2 of 27
HEARING OFFICER BROWM: Yes.
BY MR. LEVINE:

o It zavys at the bottom "Reference MName, "
H=0=T=1I-=5. That's why I was wondering if this is a
NOTIS entry.

Is it a NOTIS entry?

A It appears to . be, ves.

2 Okay. And we loock at the wery last entry;:
it says "G. Picecinini, 4-4-2015, 10:20:01, per A.W. Hill
leave Dfficer Ludwick on FMLA status unktil investigation
iz complete. MNS3IS5 records changed to indicate FMLA."™

Is that -- is it at 10:20:01 when you logged

him == his leave as FMLAZ
A On that -- yes.
0 So that wery day him departing his post and

the institution was deemed FMLA?

M5. SLIWA: Objection. I don'"t think that
was his testimony.

ME. LEVIHE: I'm asking him to wvalidate
that's what happened.

M3. SLIWA: Oh, fair enmough. Thank youy, o2

79
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THE WITHES5: Initially he was placed on
AWOL, and then it was changed from AWOL to FMLA.
BY MR. LEVINE:
W] And he did in his conversation tell you he

was taking FMLA when he wasn't going to ke moved,

correct?
A Yes,
ME. LEVINE: HNothing further.
MS. SLIWA: If I may?
HEARING QFFICER BROWM: Yes,
M3, BLIWA: Unless your Honor has some
questions.

HEARING OFFICER BROWN: HNo.

REDIRECT EXAMINATION
BY M5. SLIWA:

2 Associate Warden, is vour understanding of
FMLA, that a person who has been granted FMLA can just
come and go as they please without fellowing policies
and procedures?

A Mo, it's not.

Q Would it be fair to say that a person who,
although they have been granted intermittent FMLA, must
still regquest pearmission to leave their post?

. 1 3 3
MR. LEVINE: I'm going to cbject. That,, ...

g0
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calls for a legal conclusion and it's simply not the
law.

HEARING OFFICER BROWN: Do you have any
respongse to that?

M3, SLIWA: I'm asking him for his
understanding of FMLA. I'm not asking him to gquote any
kind of code.

MR. LEVINE: I asked him foundations as to
what his understanding is and how he would have his
understanding. I den't think the question lacks
foundation if that is her intent.

HEARING OFFICER BROWN: There wvou go. OCkay.

M5. SLIWA: Fair enough. T will --

HEARING OFFICER BROWN: S0 I will -- I will
then sustain the objection on the grounds that you need
to lay a foundation first. You may proceed.

M5. S5LIWA: Thank you. I'll take it in a
different direction.

HEARING QFFICER BROWM: Ckay.

BY M5. SLIWA:

Q2 When Brian Ludwick came intoc the shift
command office on April 4, did he initially state that
his intent was to leave on FMLA?Z

ME. LEVINE: Objection; asked and answered.

He's already testified what he said when he walked 3&'0538
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and then after the reguest was denied to transfer, he
said that "I'm taking FMLA."
HEARING OFFICER BROWN: OCbjection sustained.
M3. SLIWA: Okay.
BY M5. SLIWA:
Q We had talked -- you talked with myself and
Mr. Levine about the minimum staffing requirements for
the unit and what was sufficient and what wasn't.
In vour opinion as a -— as a shift
supervisor on April 4th, 2015, do vou beliewve that two

afficers on Unit 1 was sufficient?

A Heo.

Q Do you believe that three officers was
sufficient?

A No.

Q How many officers would vou like to see on
UOnit 1%

A At least six.

0 How many --— to yvour knowledge how many

legizglatively-approved positions are there for Unit 17

A Threes.

o End at the time there were two or were thare
threas?

iy At what time?

Q I beg your parden. On April 4th, EGlE’*JR‘;ﬂﬁag
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many legislatively-approved positions were there for

Unit 17
A Three.
M5. S5LIWA: Thank you. That's all I have.
ME. LEVIHE: I would like to fellow up on
something.

HEARING OFFICER BROWN: Okay. You may.

RECROSS-EXAMINATION
BY MR. LEVIMNE:

] When wvou use the word
"legislatively=-approved positions,; "™ you're talking
funded positions, correct?

A Yes, sir.

Q The legislature has provided funding to the
Department for it. That's what you're referring to as

legislatively-approved?

A Yes, s51r.
0 Okay. Would I be correct that at no point
when -- on April 4 when Officer Ludwick came into your

affice,;, at no point did you order him back teo Unit 17

A At no point did I order --
Q Yeah.
A No, I did not give him an order to go back

to Unit 1 at that point.

B3
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ME. LEVIHE: 0Okay. Hothing further.

ME. ELIWA: I have nothing further. Thank
you.,

HEARING OFFICER BROWN: Okay. Thank you for
your time. I appreciate it.

THE WITNESS: You're welcome.

HEARING OFFICER BROWNM: I will ask that you
pleaszse not discuss this matter with anveone outside of
vour counsel until the matter has concluded.

THE WITHNES5: Yes, ma'am.

HEARING OFFICER BROWNM: Thank you.

M5. SLIWA: I have no intentiocn of recalling
this witness. T don't know if Mr. -—-

ME. LEVINE: I have none.

M5. SLIWA: -- Levine does. If for some
reason that comes up, maybe we could do it by phone?

MR. LEVINE: Yeah.

M5. SLIWA: I don't anticipate that.

ME. LEVINE: I don't have a problem with
that.

M5. SLIWA: Thank you.

HEARING OFFICER BROWN: Very good. You're
excused for the day. Thank wyou.

THE WITNEZS: Thank wvou, ma'am.

M3. SLIWA: Your honor, may we take Jusi,dhssq
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short --
MR. LEVINE: Yes.
M5. SLIWA: —- a short break?
HEARING OFFICER BEOWH: Certainly,
Certainly.

We will take a break. Now it is 12:00 noon
and we will reconvene at 12:15.

M5. SLIWA: Thank you.

HEARING OFFICER BROWW: Does that work for
everyone?

M5. SLIWA: Perfect.

ME. LEVINE: Yeah, it works for me.

HEARING OFFICER BROWM: Thank you.

{(Recess)

HEARING OFFICER BROWW: We are back on the
recerd in the matter of Brian Ludwick versus the State
of Hevada Department of Corrections.

When we stopped, the State was presenting
its case.

Would vou like to call vour next witness,
Ms. S5liwa?

M5. SLIWA: Yes, your Honor. We would like
to call Arthur Emling, and I will go get him.

HEARING OFFICER BROWH: Hello., How are wvou?

Would yvou please remain standing and raise your riq]350542
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hand so that I can give you the ocath.

Do vou swear or affirm that the testimony
you're about to give will be the truth, the whole truth
and nothing but the truth?

THE WITHESS: 1 swear.

HEARING OFFICER BROWN: Thank you. You may
take a seat.

And before 1 turn you over as a witness to
Ms. Sliwa, will vou please state your full name for the
record and spell it.

THE WITMEZS5: Arthur Eay Emling, Jr.,
A-r-t-h-u-r; Ray, B=-a-y, Bmling, E-m=-l-i-n-g, Jr, J-r.

HEARING OFFICER BROWM: Thank you.

Ms. Sliwa.

M5. SLIWA: Thank you.

DIRECT EXAMINATION

BY M5. SLIWA:

0 Are yvou currently emploved?

A Yes.

2 Who are vou employed with?

A Nevada Department of Corrections.

] All right. What do you do there?

A I werk for the Inspector General's office.

1 rE 1 i
I'm a CI.'J.TFIITI-EI.]. J.n'-rest].gatur. JA 0543
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2 Okay. What are yvour job duties?
A I investigate crimes that have a nexus to
the prison, within the prison, around the prison. I

alzso conduct internal affairs investigations.

] How long have vou been an investigator?
A Two years and two months approximately.
o Okay. How long have you been with the

Department of Corrections?
A Approximately seven years and five months.
0 Okay. What did wvou do before you were an
investigator with the department?
A Pricor to being an investigator; I was a

sergeant, a correctional sergeant.

] Okay. At which institution?
A High Desert State Prison.
Q Okay. Have you ever been assigned to

conduct an investigation regarding Brian Ludwick?
A Yes, I hawve.
0 Do you currently or have you ever had a

relationship with Mr. Ludwick outside of work?

A Heo, I have not.

Q Okay. When were you assigned to that
investigation?

A Specifically I'm not sure. I believe it was

sometime last YEar . JA 0544
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PAGE D0QO0RD

2 Last year being 20157

A Yes.

Q Okay. Were you the only investigator?

A I was.

] Jkay. What were vou assigned to
investigate?

A I was assigned to investigate the

allegaticons of Mr. Ludwick leaving his post without

authorization.
0 Was that a neglect of duty allegation?
A Yes, it was.
2 If vou would take a loock at the packet =--

If I may approach the witness, please.
HEARING OFFICER BROWN: Yes,
BY MS5. SLIWA:
Q Take a look at -- it is our Exhibit A, and
it is Page A-18H.
I didn't Batesz stamp but my assistant was
kind enough to write all that on there.
HEARING OFFICER BREOWM: Thank wou. I
appreciate it.
M3. SLIWA: She's wonderful. And then she
left me Lo go on vacation.
BY M5. SLIWA:

. L s = 1
o In looking at Page A-18, it's got the JA 0545
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heading at the top of the page, it says "Investigator

Notes."
Do you recognize this page?
A I do.
] And if you =-- 1f vou go back te the

beginning of Exhibit A actually.

Iz this a document that yvou recognize?

A I do.
] What 18 this?
A This is the document that I would submit

referencing an administrative investigation.

ME. LEVIHE: Which page are we locking at?

MS. SLIWA: Right now, I'm just locking at

the first page of Exhibit A,

PAGE 000090

ME. LEVIME: Where is Exhibit A? Is that at

the beginning or --
M5. SLIWA: It is.
BY MS. SLIWA:
0 So this is your investigation report; is
that correct?

A That is correct.

HEARING OFFICER BROWM: Okay. I'm sorry to

interrupt. Ms. Sliwa --

M5. SLIWA: Yes.

- ThgAT: ]
HEARING OFFICER BROWH: to make sureixdg46
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at the same place with you --=

M3. SLIWA: Yes.

HEARING OFFICER BROWNM: -- the first page of

Exhibit A starts with the Specificity of Charges.

Specificity

and then it

right after

M3, SLIWA: And I apologize, it is after the
of Charges.

HEARING OFFICER BROWM: Okay.

M5. SLIWA: It begins with Exhibit A --
HEARING OFFICER BROWN: On the bottom right.
M5. SLIWA: -- to our Exhibit A, yes.
HEARING OFFICER BROWM: Got it.

MR. LEVINE: Okay. What page, A =--

M5. SLIWA: It starts, it says, Exhibit A
starts with A-1 for whatever reason.

HEARING OFFICER BROWN: 5o I think it's

the Specificity of Charges.

M5. S5LIWA: Correct. It's right after the

S0C and I apologize.

MR. LEVINE: OQkay.
MS. SLIWA: Al]l right.
ME. LEVINE: Got it.

M5. SLIWA: Okay. Thank you.

BY M5. SLIWA:

0

matter, what was yvour process?

When vou were assigned to investigate this

JA 0547
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A Well, once I was assigned the case, the
process of investigation that I took, and it's typical
that I would take in most cases is I would first review
whatever reports are in the Nevada Offender Tracking
Information Svstem, alsc known as NOTIS.

After reviewing whatever reports were in the
NOTIS zvstem referencing the IR, which iz the incident
report == there is an IR and there is an IA. The IA is
basically linked to the IR.

I review those reports. After reviewing
those reports, I would determine the next course of
action that I would take which would normally be teo

interview any witnesses.

] Is that what vou did in this case?

A I did.

Q Okay. Who did you -- who did you interview?
A I first == if I recall correctly, I first

interviewead Lieutenant Piccinini.
0 Okay., Did -- at any point did you interview

Brian Ludwick?

A I did. He was my final interview ==

Q Okay.

A == in my investigation.

2 Who else did wou talk to?

A I also spoke with Qfficer Day, also Cﬁffsiediua

a1
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Towers and Officer White.

2 Jkay. What were =-- what were the results of
your investigation? What were your findings in a
nutshall?

A In most of these cases, we don't -- as an
investigator, we don't come to a conclusion. In
crimipal cases, I deo. I form an cpinicon bkased on the
facts and the circumstances that surround the case and
submit it for charges.

In administrative inwvestigations,
specifically even this investigation, I 4do not come to a
conclusion. Howewver, what I did find was that
Mr. Ludwick was assigned to work that day, on the day in
gquestion, whichever day that was. I believe it was
sometime in April.

I found that based off of testimony,
specifically even Mr. Ludwick's testimony that he did
leave hizs assigned post to meet with Piccinini and then
subsegquently left the institution.

My findings were that he was given
permissicn to leave; according te Mr. Ludwick and
according to testimony from Piccinini, that they had
both agreed upon that he was given permission to leawve
the instituticn. Howewver, I could not find anything

that would confirm him receiving permission to leavﬁAh&ghg
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PAGE 000094

post, which is what I was specifically investigating.

8] Okay. And that would be -- the specific
leaving of a post without autherization, that would fall
under neglect of duty?

ME. LEVIHE: ©Objection; that's leading.

THE WITNESE: That's correct.

BY MS. SLIWA:

W] Would that fall under neglect of duty?

HEARING OFFICER BROWN: Hold on just one
moment .

M5. SLIWA: I beg your pardon.

HEARING OFFICER BROWN: There is an
objection on the floor. How would you respond to the
objection?

M5. SLIWA: I would be happy to rephrase.

HEARING OFFICER BROWM: Thank you.

BY M5. SLIWA:

2 Would leaving -- would an cfficer leaving
their post without authorization to do so0 constitute
neglect of duty?

A Yes.

Q Is it fair to say that your investigation --
one of the findings in vour investigation was that
Mr. Ludwick left his post without authorization?

MR, LEVINE: Objection; asked and answebgdueco
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He said he didn't reach any conclusions.

M5. SLIWA: I asked for one of his findings.

HEARING QFFICER BROWN: She did.

MR. LEVINE: I don't think -- is there a
difference between finding and conclusion?

M5, SLIWA: I think there i1s a finding -- I
would argue that a finding iz factual whereas a
conclusion has an opinion component.

ME. LEVINE: I would disagree. That's why
we have findings of fact and conclusions of law. It's
not just opinions.

HEARING OFFICER BROWN: I am going to
overrule the cbhijsction because Mr. Ludwick did testify
as to what he found. He said he doesn't reach
conclusions but he found X, Y and Z.

Am I correct, Mr. —— Officer?

THE WITHNES5: Yes, that's correct.

MR. LEVINE: You sald Ludwick. It's
actually Emling.

HEARING OFFICER BROWM: I'm sorry.

ME. LEVIHE: That's ckay.

THE WITNESS: That is correct.

HEARING OFFICER BROWN: Mr. Emling, I'm

gorry. And so thus, I'm going to overrule the cbhbjection

and you may ask the guestion -- or reask. I don't 3&5&%1

94



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

PAGE 000096

he had an opportunity to answer the last question.
BY MS. SLIWA:
Q Did you find that —-

MR. LEVINE: ©One, it's leading. The

question should be: What were yvour findings?
BY M5, SLIWA:

o Waz one of yvour findings that Mr. Ludwick
left his post without authorization?

ME. LEVINE: 0Object. The gquestion has the
answer contained within it which is the absclute
definition of a leading guestion.

HEARING OFFICER BROWN: Uh-huh, it is.
Would you like to rephrase?

M5. SLIWA: Yes, please.

BY MS5. SLIWA:

Q What were your findings?

A My findings were that 1 did not receive -- 1
did neot find -—- my findings were that I did not find
that he received any autherization to leave his post.

M5. SLIWA: Thank you. I den't have any
further questions.

HEARING OFFICER BROWN: Thank you. Would
vou like to cross the witness?

MR. LEVINE: Yeah. 25 Fid

JA 0552
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CROSS-EXAMINATION

BY MR. LEVINE:

Q Arthur, do you go by Art or Arthur?
B You can call me Art,
] Art. I think that's what I called you

previously. I just couldn't remember.

Are yvou specifically trained in the FMLAT

A Heo.

2 Do vou know whether the FMLA would draw a
distinction between receiving permission to leave the
institution and receiving permission te leave your post
to get permission to leave the institution?

Do you know whether the law would even draw
a distinction on it?

A I am not sure.

i When I locked at —— let's go to Exhibit 5 in
the binder, the binder right there.

I would like you to turn to your
investigator notes which is Page -- begins on Page 19 of
vour investigation.

Before we go inte this, when vyou testify wyou
don't come to conclusions --

A That's correct.

2 What yvou do is in an administrative

investigation, you determine what you find to be thl‘z-]A0553
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PAGE D0009E

facts and leave decisions as to whether that constitutes
a violation and whatnot to somebody else?

A That is correct.

W] Okay. So stated another way, unlike some
other internal affairs bureaus, wvou don't sustain,

exonerate and not sustain?

A I do not.
Q2 Who does?
A It typically, not always, but typically the

warden of the institution that the employee works under.

] Okay. If we take a lecok at your
investigator's notes; I draw your attention te Item 7
with regards to an email.

You wrote, "Howewver, information was
discovered that the email was not read by Brian Ludwick
until the email was resent to him a few days fellowing
April 4, 2015."

Do you see that?

A I do,

] Am I correct -- would I be correct that the
manner in which vou discovered it had net been read by
him was that the email has a function whereby if wou
read it, it creates a record like an acknowledgement
racord?

A That i1s correct.

a7
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Okay. 50 when QOfficer Ludwick testified

here today that he had not read that email prior to

April 4, 2013, through electronic verification you were

able to agcertain that is correct?

A

Q
procedures,
1?2 Flip to

A

Q

A

Q
staffing as

A

That is correct.

And did you review the operational
gpacifically 326 for the staffing for Unit
the next page.

Cperational Procedure 3267

Yeah.

Yez, T did.

And what did vou conclude was the minimum
of April 47

Minimum staffing, if I recall correctly, was

two officers: One in the control room and one == well,

a total of two cfficers.

Q

Ahnd after Officer Ludwick left with

permission the institution on FMLA, there was still two

officers there, correct?

A That's correct.
ME. LEVIHE: Hothing further.
HEARING OFFICER BROWM: Thank you.
M5. SLIWA: Just a couple more.
HEARRING OFFICER BROWN: Yes.

£t

JA 0555
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REDIRECT EXAMINATION
BY MS. SLIWA:

0 As far as the minimum staffing on Unit 1 at
Florence McClure on April 4th of 2015, vou testified
that was two officers.

Where would the officer positions be on the
unit?

A That would typically be one officer on the
floor and one officer in the control room.

0 Okay. Was it your understanding -- were you
able to find during the course of yvour investigation
that there were more than two cofficers assigned to Unit
1 on April 4th?

A There was assigned more than two cfficers,
yves. Ludwick would have been the third cificer.

i Do you know which —- do you know where the
third cfficer would have been positicned,; stationed?

A On the floor.

M5. SLIWA: Thank you. That's all I have.

HEARING OFFICER BEOWM: Thank wou. You are
excused.

Do you think either of you will want to
recall him?

ME. LEVINE: I'"m not going to see a need.

M5. SLIWA: I don't think so0. JA 0556
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PAGE 0000101

HEARING OFFICER BROWHM: Okay. You are
excused for the day. Thank you for your time.

THE WITNESS: Thank you.

HEARING OFFICER BEOWM: And I will simply
say please do not discuss your testimony or anvthing
else regarding the case except with your lawyer until
these proceedings have concluded.

THE WITNESS: Yas, sir.

HEARING OFFICER BROWN: Thank you.

M5. SLIWA: Thank you. Thank wvou s much.

HEARING OFFICER BROWM: Okay, Ms. S5liwa, who
would vou like to call as your next witness?

M3. SLIWA: OQur final witness will be Warden
Jo Gentry.

HEARING OFFICER BROWN: Okay.

Ms. Gentry, do you swear and affirm that the
testimony you're about to give is the truth, the whole
truth and nothing but the truth?

THE WITHNES5: Yes, ma'am.

HEARING OFFICER BEOWM: Thank vou kindly and
you may have a seat.

Would you please state for the record your
name and spell it.

THE WITHNE3S: Jo Gentry, J=g, G=e=AO=t=fr=y.

HEARING OFFICER BROWN: Okay. Ms. EliFiA0557
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PAGE 0000102

Your witness.

ME. ELIWA: Thank you.

DIRECT EXBMINATION
BY M5. SLIWA:
Q Where are you employed, Warden Gentry?
A State of MHevada Department of Corrections at

Florence McClura Women's Correctional Center.

2 Excuse me. And what is vour position there?
A The warden.

] The warden for the entire prison?

A I am. And I owversee Jean Conservation Camp

and Casa Grande Transitional Housing as well,

] dkay. Briefly what are wvour job Jduties?

A I oversee all three institutions to ensure
that the policies and procedurses are being followed;
that if any corrective measures within those policies
that need to be adapted teo ensure the staff had been
trained; any revisions to those policies overall to
ensure that the misszion of the Department is being
followed, and that's why making sure all the staff are
following the regulations and the inmates are.

] Thank you. How long have you been with the
Department of Corrections?

A 21 years. JA 0558
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HEARING OFFICER BROWH: And before you move
forward, I'm sorry, I didn't catch clearly. You oversee
the operations at the Jean facility, did you say?

THE WITHESS: Yes, ma'am.,

HEARING OFFICER BROWN: Please state the
full name of the facility again.

THE WITHESS: Jean Conservation Camp.

HEARING OFFICER BROWN: Okay.

THE WITNESS: And Casa Grande Transitional
Housing.

ME. LEVIHE: There is a pun in there because
Casa Grande is big hcouse.

M5. SLIWA: It means big house, yes, it
does. Somebody had a sense of humor when they named
that one.

HEARING OFFICER BROWN: Okay. Thank you.

M5. S5LIWA: Thank you.

BY MS. SLIWA:
0 How long have vou been the warden at

Florence MaClura?

A I believe July 2013 I was promcted te that
position.
] Okay. What -- were you at Florence McClure

before you were promoted to warden?

A QOff and on, ves. JA 0559
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2 Okay. What was your immediate position
before you were appointed to be the warden? If you can
ramembar.

A I can, but it's actually easier if I start
from the beginning and work my way up. Can I do that?

0 Briefly, pleass.

A I was -- started out with Northern Hevada
Women's Correctional Center in 1934, transferred to
Southern Nevada Correcticnal Center and worked there as
well as High Desert State Prison as a correctional
officer, senior correcticnal cfficer, case worker
specialist.

Went to Florence McClure Women's
Correctional Center in 2005 as a lieutenant. In 2007,
went to Jean Conservation Camp as a camp lisutenant. In
2011 went to Florence McClure Women's Correctional
Center as an Associate Warden of Programs.

In 2012, went to Seven Desert Correcticnal
Center as Associate Warden of Qperations., 2013 became
warden of Florence McClure Women's Correctiocnal Center.,

2 Wow. Thank you. On April 4th of 2015; was
Brian Ludwick one of the correctional officers at
Florence McClure?

A Yes.

o Do you currently or have you ever had a . oeeq
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PAGE 0000105

relationship with Mr. Ludwick outside of work?

A No.,

Q Okay. At any time on or following April
dth, were yvou made aware of an incident involwving

Mr. Ludwick?

A Tes.
o What were vyvou neotified of?
A I believe from what I can recall on April

qth, Associate Warden Ms. Hill, Tawney Hill was the
administrative officer of the day. She notified me wvia
State cell phone of an incident that had taken place.

She had informed me that Officer Ludwick had
left his assigned post from Unit 1, went to shift
command without authorization and then had gone home
after not being granted to move to another position.

I believe at that time she had instructed
that she -- or she had informed me that she instructed
the lieutenant to place the cfficer on absent without
leave status., I believe I was the one that told her no,
that iz not correct, and vou need to have that changed
and he would be granted FMLA as requested.

I believe that's when she contacted -- went
and contacted Lieutenant Ficcinini, had that changed.

When I returned back to work the following

workday, which would have been a Monday, I'm sure tB§F0561
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the incident was entered into our HOTIS informational
system and that 1t was properly referred to the
Inspector General's office for investigation.

And then once the investigation was
completed, that's when I was notified again from the
Inspector General's office that the investigation had
been completed and that I waz assigned to do the

adjudication of that investigation.

2 Okay. And did you conduct that
adjudication?

A Yes, ma'am.

2 When was that done approximately?

A I can't -- I can't recall the exact date.

] Okay. Do vou recall what the cutcome of

that adjudication was?
A ¥Yes. The allegation of leaving one's

assigned post without authorization was sustained.

PAGE 0000106

2 Okay. Would that constitute neglect of
duty?

A Yez, ma'am.

2 Okay. Is neglect of duty and leaving cne's

post without authorization, is that considered a serious

infraction?
A Yes, ma'am.
Q Why is that?

JA 0562
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A For several reasons. When any staff member
from any post leaves their assigned area, if they were
to leave their assigned area, it reduces the immediate
regspongse to any incidences that would regquire immediate
asslstance from any staff members cor inmates.

That would include if any inmates were
needing assistance if they were getting phyvsically
assaulted, sexually assaulted or if they had a medical
emergency that reguired immediate attention.

That would also include any staff members in
the area that would regquire assistance for what we call
backup as an additicnal responder to either deescalate a
situation or to protect that officer to remove them from
that area so they can control and contain that incident
g0 that it doesn't spread throughout the institution.

The other reason is the accountability. We
need to know where ocur staff are at all times. If they
were to just be permitted or it was a practice of
letting them leave whenewver they wanted, we wouldn't
know where they were at. So if they had a medical
emergency or if they were placed in a hostage situation;
and we didn't know where they were at, then we wouldn't
be able to assist them when it was needed for their
needs .

8] Okay. If you would take a look at the JA 0563
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packet right in front of vyou, the one that has Exhibkit A
on the front. If you would go down to Exhibit B, and
that one I apologize is not tabbed.

Exhibit B —— if I may approach the witness.

HEARING OFFICER BROWM: Yes.

THE WITNESS: "B" as in boy?

BY M5. SLIWA:

W] "B® as in boy.
A I have it.
0 oh, thank you. Thank you much.

Do you recognize this document?

A Yes, ma'am.
0 What is this?
A Thiz is the adjudication report I completed

and forwarded it owver to the =- he was the acting

director at the time, E.K. McDaniel, for review and

approval.

2 Okay. What's the date of your adjudication
report?

A October 13th, 2015.

2 Okay. And if you could =-- if you could just

briefly read the two sentences that are right underneath
the line that goes underneath the header beginning with
"The adjudication of the above."™

I 2
B I'm sorry? JA 0564

107



10
11
12
13
14
15
16
17
18
19
21
22
23
24

23

PAGE 0000109

2 On the first page.
A On this one, Exhibit B, correct?
0 Exhibit B, yes. I have —— the page I'm

looking at is B-3 it says on there,

A Thank vyou. 0Okay. ©OCkay.

2 okay. SOrry.

A This one?

o Yes, please.

A This was the result of the adjudication

business after I completed the adijudication and had it
reviewed and approved by the Deputy Director. Thi=z is
the form that was provided teo Mr. Ludwick to inform him

what the results of that adjudication was.

2 Ckay.

A And vou wanted me to read the sentence?

Q Yes, please,

A "The adjudication of the above-referenced

personnel =--"

MR. LEVIME: I'm sorry, which page are vou 20on, B-37
MS5. SLIWA: B-3.
ME. LEVINE: Ckay.

THE WITNESS: "The adjudication of the
above-referenced personnel misconduct complaint. The
investigation has been completed. The misconduct

JA 0565
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allegation was classified as sustained and the matter is
being referred for Specificity of Charges."
MS. SLIWA: Thank you.

BY M5. SLIWA:

] Did vou present this to Mr. Ludwick?

A Ho.

o How did Mr. Ludwick receiwve this document?
A According to this form, Lieutenant

Ficcinini --

0 Ckav.

A == provided it.

2 Thank wyou. Thank you.

A And, I'm sorry, he was the acting assocciate

warden at that time, too.

2 Okay. When did he become the acting
associate warden if you recall?

A I believe it was in the beginning of Sctober
when Associate Warden Wickham received -- was promoted
to warden at Warner Springs Correctional Center, and I
formally put Lieutenant Piccinini aszs a acting position.

2 dkay. Thank you. Does a correctional
officer leaving their post without prior authorization
violate any of vour administrative regulations?

A Yes, ma'am.

- 2
] Whizh one? JA 0566
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B AR 339.
W] And what i1s AR 3397
A It's our code of ethics, penalties,

digciplinary. It's bagically our rule book of what wyou
can and canncot Jdo on and off duty.

Q Without discussing what the prescribed
penalties are, would neglect of duty, leaving one's post
without prior authorization, would that be considered a

serious violation?

A It is a serious violation.
Q Why is that?
A Because it puts the jecpardy of not only the

entire institution but one's self in jeopardy of
gelf-harm -- or putting themselves in a position or
their staff member in a position, their coworkers or
other inmates which ultimately would put the jeopardy of

the security of the institution in harm's way.

2 Did wvou make the decision to terminate Brian
Ludwick?

A Did T make the decision?

2 Decisicn; yes.

A Ho. I made the recommendation.

Q Who made the ultimate decision?

A The acting director at that time.

Q Okay. And would that be E.E. HcDaniel?JA0567
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A Yes, ma'am.

8] Where was Brian Ludwick assigned on April
4th, 20157 What unit if you recall?

A He wag assigned to Unit 1 floor position
post,; floor post.

Q Floor post. What -- what is a floor post?

A Well, the Unit 1 floor poszt, their
responsibilities are to maintain the safety and security
within all the housing wings associated to that unit.

S they are the officers that's present that
does all the tours. They do cell checks to ensure that
all the inmates are healthy; that they're alive, that
they're breathing, that they have not had any medical
emergencies, that they have not had any physical
altercations, that they have not been sexually
assaulted.

They are the ones that are the officer
presence teo detour any negative behaviors that could
arise within those housing wings.

They have normal daily duties that they have
to complete by regulations teo include doing formal
counts, informal counts to make sure all the inmates are
presenk,. They assist inmates with any guestions they
may have, provide supplies to the inmates when needed so

the inmates can make sure their health or their JA 0568
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sanitation of their cells are clean.

They hand out forms when regquired. They do
inventorying of property when an inmate is moved from
that unit and placed into more secured housing. Thay
may be required to inventory all the inmates' property.

They -- it's numerous, all day long normal
tasks that they have to do. And then on top of that,
making sure that evervbody iz =2till living and breathing
and neot injured in any way.

0 How many —-—- on RARpril 4th of 2015, how

many == what was the minimum staffing number in Unit 172

A It's a difficult guestion Lo answWer.
o Okay. Why is that?
A Cur legislative approved post chart is what

we use Lo create a staffing pattern. Our staffing
pattern is what generates what posts are within the
institution that is mandated to hold.

50 Unit 1 has one contrel room post. It has
to be manned by one person 24 hours a day seven days a
waak.

Unit 1 has two fleoor positions that
legislative says that we can have -- that they'll fund
two floor positions.

Q2 Okay.

A S0 when staff shift bid every year, the%AOSGQ
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shift bid to those three posts. One officer will be bid
for the contrel room. One officer will bid for the
floor, Floor A, and one officer will bid for Floor B.

At that time, one of the four positions —--
one of the twe floor positicons was considered a pull or
shut-down position.

o What's a pull or shut-down position?

A 50 a pull and shut=down position would be if
another mandated area inside the institution that wasn't
designated as a shut or pull down would ke reguired.
That position could be shut down and put into that
position. ©Or if that person that had shift bidded for
that floor position was on approved leave status, we can
shut that down.

50 you would have to have at least one floor
officer at that time to run minimum staffing to complete
normal operations, daily cperations. With Unit 1 having
such a significant high amount of inmates, even if an
officer of the Floor B position was on approved leave
status or was out on training, they were not there
physically for that day, we can utilize and pull and
shut down other various shut and pull-down positions
throughout the institution and pull them in to work that
other floor position. So yvou would have wvour two floor

officers, and that's what we did on a normal bas;s.JA057o
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30 even though you say what is your minimom
staffing, our minimum staffing is cone floor officer. On
a very normal basis we always had -- on a regular basis,
we had at least two floor officer positions.

] And would that be to increase the security
and safety of the unit?

A Definitely. Unit 1 holds over 325 --
approximately between 320 and 325 inmates, 325 inmates.
It has a total of =ix housing wings. Two of the four
housing wings are dormitory. The other four wings are
two=man cells.

2 Okay. Approximately how many of those
housing wings housed inmates that have recently come out

of segregation?

A Two.
Q Two of the six?
A Two of the six. The remaining four houses,

the inmate workers and the inmates that are programming.
0 Okay. MNow, we were just discussing at the
time the minimum staffing amount for Unit 1 was two
officers.
Was that minimum staffing amount changed
after April 47
A It was.

o Changed from what to what? JA 0571
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A It was changed from a minimum of two

floor == or one fleoor officer te be on all shifts to two

floor officers to be at -- on shift at all times.
W] And one control officer?
A And cne control officer.
Q Does there always need to be somsone in the

contral roam?

A Always that has the access to the intercoms,
the doors, the cameras, all the safety eguipment so
there is no inmate access to that control room.

] Okay. Why was == why was the minimum
staffing amount changed from twoe teo three?

R There was -- the increase of incidences down
in Unit 1 just had skyrocketed. It was on an increase
for several months, and then we had a lot of security

threat group incidences. There was a lot of staff

assaults -- or not staff assaults, I'm sorry, inmate
assaults.

0 on staff? Is that right?

A Mot on staff. Inmate-on-inmate assaults.

There was a let of allegaticns of sexual assaults;
inmate-on-inmates, which was a lot of prison rape
elimipation allegaticons were being submitted for
inmate=-on=inmate allegations.

There was a lot of inmates that becauaeJA057z

115



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PAGE 0000117

there wasn't enough staffing down there, they would
sneak into each other's wings because they're not
allowed to go into each other's wings. So without the
staff present down there, they were going into each
other's wings and either assaulting cther inmates,
stealing, sexually assaulting. A lot of drugs were
being passed back and forth. Positive urinalvsis
testings had increased drastically within that area.

0 for the warden, it's my responsibility to
ensure that the safety measures are met for all the
inmates and my staff. Particularly, I made the decision
to change the minimum staffing that there would be
always two floor officers on day shift and on swing
shift at all times down there.

HEARING OFFICER BROWN: And I've got a
question -- sorry to interrupt, Ms. Sliwa. [ missed --
I did neot hear clearly what you said at the beginning.

¥You said because ¢f the increase 1n the
number of incidents that had occurred and then kind of
skyrocketed or peaked arcund thiszs time, you said there
Were security group --

THE WITNESS: They're called security threat
groups.

HEARING OFFICER BROWN: Okay.

THE WITNESS: So what you would understgﬂ%s.m
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it as gangs. In corrections, we call them security
threat groups.

HEARING OFFICER BROWN: Got it. Thank you
kindly. Mz, Sliwa.,

ME. LEVIHE: You say gangs?

THE WITNESS: Gangs.

ME. LEVIHE: 0Okay. I couldn't --

THE WITNES5: I mean --

ME. LEVINE: I wasn't sure if you said
gates, g-a-t-e-s5 or g-a-n-g-s.

THE WITHEZS5: My head is really stuffy so 1
apologize.

MS. SLIWA: Like the Sharks and the Jets in
Westside Story.

HEARING OFFICER BROWN: So g=-a-n=-g-s.

THE WITNESS5: So the public understands it

as gangs.
MR. LEVINE: Surenos and the Nortenos.
HEARING QFFICER BROWM: The Crypts and the
Bloods.
M5. SLIWA: We call them security threat
groups.

ME. LEVIHNE: They're different groups in the
correctional settings.

MS. SLIWA: Yes. Probably not Sharks agg jeas
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Jets.
HEARING OFFICER BEOWM: Yeah.
ME. LEVINE: J-e-t-s, Jets, Jets, Jets.
HEARIMNG OFFICER BROWM: Yeah, vou can tell
how little we know about it. Sorry, yes.

THE WITNESS: No, that's okay.

M3. SLIWA: Thank vou, Warden.
BY M5. SLIWA:

2 I believe you testified you were the one
that made the termination recommendation?

A Yes, ma'am.

2 Why did yvou recommend termination for
Mr. Ludwick?

A I recommended it based off of the neglect of
duty in accordance with AR 339 due to the significant
impact of the safety breaches that T felt that could
have arose not having that staffing down there.

There 13 a reascn why we need the officers
down there, We need it for each other for backup, for
protecting one's selves, but alszo our miszzion iz to
protect the inmates down there as well.

So although we did not have any breaches
that day becauszse he was allowed to go home, I count that
as a blessing that nothing happened.

o Disregarding the disciplinary JA 0575
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recommendations found in AR 339, even if AR 339 did not
have any disciplinary recommendations at all, do you

believe that Brian Ludwick's conduct warranted

termination?
A Yes, ma'am.
Q Conduct on April 4th, excuse me.
A Yez, ma'am.

M5. SLIWA: Thank you. Thank wvou, Warden.

That's all I have right now.

CROSS=-EXAMINATION
BY MR. LEVINE:
Q I'm going to make this very brief, Warden.
Am I correct that vou have not been -- have

vou received specific tralning under the Family Medical
Leave Act?

A Can I ask a guestion?

2 You may but I'm not obligated to answer it
if I don't like it,

A What would you consider specific training
because I have had Department training regarding FMLA.

Q You have had Department training. That
answers my qguestion.

And wou are aware then that you cannot deny

L o o
the leave once it's been certified by & physician, JA 0576
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I am aware that we cannot deny their leave

of absence from assignment from their Job.

Q

Right. Stated another way, FMLAL --

intermittent FMLA is preapproval to leave,; correct?

A

It's preapproval for leave status.

Yes,

It's leave status.

As needed if it's intermittent, correct?
Correct,

I said I'm going to make this really quick.

Warden, please turn te Exhikit -=- well,

laet's back up.

As somebody who has been working corrections

for a very long time, you know that correctional

officers are peace officers, correct?

A

Q
training in

A

Q
entitled to

A

0

Yes, sir.

And I presume as a warden, you've had

the Peace Officers Bill of Rights, correct?
Yes.

And wou kneow that under 289.080, we are
the entire internal affairs file, correct?
Yes.

Okay. I would like vou to turn to Exhibit 5

s . X ] 1 ]
in my binder which I'm going to represent is the “2A 0577
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document that appears as B -- Exhibit B, 1, 2 and 3 and
Exhibit € in the State's.

When I say the same document, the last three

pages of Exhibit 5, three pages from the back.
A I sheuld probably =--

HEARING QFFICER BROWN: So Exhibit 5, where
do vou want usz to go?

MR. LEVINE: Third from the back. The
document that says "Emplovee Misconduct Adjudication
Report,™ Tab 5.

HEARING OFFICER BROWM: Thank you. Thank
you.

BY MR. LEVINE:

] That'"s vour signature, correct?

A Yes; §5ir.

Q And you signed it on October 13, 20157

A Yes, sir.

2 And the way it works 1is, as Art indicated;

he gives vou his findings and then vou take those
findings and vou make a decizion as to if something is
sustained and what should be the recommended discipline?
A I'm sorry, can you repeat that one more
time?
2 The processz is after Art Emling gives you

his investigation findings, without drawing cunclusiﬂgﬁ378
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vou draw conclusions or make decisions as to whether or
not it's going to be sustained and what the recommended
discipline should be, correct?

A That's correct.

] I would like vou to go to Page 2 of 3 and
read into the record your corrective disciplinary action
recommendation.

M5. SLIWA: At the bottom of the page?
MR. LEVINE: %Yes.
BY MR. LEVIMNE:

Q Please read it into the record.

A "It is recommended that Brian Ludwick
receiva Specificity of Charges consisting of one
five-day suspension from State service in lieu of the
Class 5 dismissal of 3tate service since there 18 no
security breach resulting from him leaving his post."

2 And if we go to the next page, Deputy
Director concurrence, please read that into the record.

A "E.K. McDaniel has reviewed this
adjudication and agrees with the recommendations
contained."”

Q And then read into the record "Employee
Notification."

A "on October 2lst, 2015 Officer ==

Correctional QOfficer Ludwick met with acting ﬁssaci%5ﬁ0579
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Warden Piccinini and notified him concerning the cutcome
of the investigation. Correctional Officer Ludwick was
provided a copy of the result of adjudication report.”
W] How, if we go to Exhibit -- State's exhibit,
Exhibit B; can wou turn to the 10-21 =-- there is a
document that's entitled "To Brian Ludwick from Jo E.
Gentry" dated 10-21-2015.
HEARING OFFICER BROWN: Just one moment,
please. Exhibit B.
ME. LEVINE: The first page.
HEARING OFFICER BROWM: B=3.
M5. SLIWA: It's marked B-3.
HEARING OFFICER BROWN: Yes, thank you.
MR. LEVINE: B-3.
BY MR. LEVINE:
] Thiz iz the —-- thisz i1z the memorialization
of Lieutenant Piccinini's meeting with Brian Ludwick to
receive the document we just reviewed which 1s the --

vour adjudication report, correct?

A Yesz, sir.

2 And wvou refused to sign for it?

A That's what the document says.

] And that was one week after vou issued your

adjudication report for a five=day suspension, Correct?

(LIS L L
A What do you mean by "issued"? You TEE0 58 0580
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recommended?

2 Signed your name to a document saying "I
think he should get a five-day"?

A Yes, it was my recommendation for that.

] Jkay. And there was no further
investigation or no new investigation opened after he is
served the adjudication of complaint, correct? That's
the end of the process.

M5. SLIWA: Is that a guestion?

ME. LEVINE: Yes.

THE WITNESS: It's not the end of the
process.

BY MR. LEVINE:

] Well, he's supposed to get an MPD 41,
correct?
S I don't know what an MPD -- I would have to

look at the form.

2 That's the Specificity of Charges.
A Correct.,
] S50 vou heard Dfficer Ludwick's testimony

that he continued to work until December when he was put
out on leave?

A Correct,

2 50 in October, yvou finish your adjudication,

and it's & five-day. And then he gets terminated i5A0581
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Becember or January without any new investigation?

A Correct.

Q2 So how -- why iz it that gsince we're
entitled to the entire internal affairs investigation
pursuant teo MES 28%.0B0, Sub B that the only
adjudication that we'wve been provided is for a five-day
suspensicon saving there is no security breach?

Why is that?

A After the adjudication process was
completed, it was forwarded over to the Human Rescurces
Department. They completed the Specificity of Charges.
That was reviewed by myself and the Deputy Director or
the acting director, went to the Attorney General's
office for their review.

They reviewed it and determined that it
should have been the Class 5 in regards to the AR 339.
The Specificity of Charges was == 1'm sorry. It was not
sent over to the Attorney General's office at that time.

The Human Resource Department had reviewed
it, and they determined that it should have been the
Zlass 5. That was what was represented into the
Specificity of Charges then. That was forwarded over to
the Attorney General's cffice.

2 50 =stated another way, my client was served

with the Specificity of Charges recommending a JA 0582
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discipline different than what vou recommended and had
served on him on October 21, 20157

A My recommendations was a recommendation. It
was not a decision., I did not have the authority. It
was a4 recommendation.

Q Does Human Resources make the decision or do
vou as the warden?

A Human Besocurces reviewed it. They informed
the Directer at the time. The Director had made the
change and they informed me of it.

] The, Director, though was E.K. McDaniel who
accerding to the doecument you signed on October 13
agreed with you it should be five days?

A on that form, wves. And then when it was
forwarded over to Human Rescurces for the Specificity of
Charges, it was reviewed within accordance with the 339,
They had said it should be this. It was referred back
to the Director and spoken with the Attorney General's
office and then the Specificity of Charges.

] S50 1f I undersztand what happened correctly
here; based upon scmebody's belief that AR 33% is what
governs as opposed to the progressive discipline under
Chapter 284 of the Persconnel Commission, your
recommendation for five daye was changed to termination?

2 What they informed me was that the FEE5507 0583
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why it was changed to that is to make it consistent
within the Department. Prior cases that had employees
that did not have authorization of leaving post received
that penalty.

¥ I don't know 1f I asked this earlier: Does
your Department have a recommend -- or did your
Department have a regulation or an established written
procedure az to how somebody is to go about taking or
notifving somebody in the Department that they're taking
their preapproved family medical leave?

A I'm sorry, one more time.

2 Is there a written procedure that officers
are given that tells them if you have te take your
preapproved family medical leave, this iz what you must
do?

A It may be in -- is it 301, within our 300
series of our leave.

2 May?

A I'm not positive, I don't have it in front
of me. You asked me. It may be in that.

2 3o the sheort answer is you don't really
know?

A I know there is a section within that AR
that gowverns FMLA.

Q Rightl bt You dgn't knl:-'iﬂ whether it 3a%i0584
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you must get permission te leave your post to geb
permission to take yvour FMLA or whether or not you just
have to tell somebody you're taking FMLA, right?
A I would have to review the policy.
ME. LEVIHE: I have no further guestions.
HEARING QOFFICER BROWM: Thank you.

M3. SLIWA: Yes, thank vou.

BEDIRECT EXMMINATION
BY M5. SLIWA:
] Your initial recommendation in a case such

as this; is that binding?

A Ho .
] Is it a process -- is the -- 13 the final
determination of discipline a process that is -- that

has several different entities operating within it?

A Yes.
2 While you are the warden of Florence
McClure, you are not -- are vou the final word in

digsciplinary actions? Do yvou make all those decisions?

A Heo.

Q It does say initially that that E.K.
McDaniel did -- did approve or concur with your
racommendation.

Did that -- to your knowledge, did that¢A0585
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opinion change?

ME. LEVINE: Hold on a second. I'm going
to -- the gquestion calls for hearsay, particularly since
E.E. McDaniel, I don't believe, is even around anymore
and is not going to be here to testify himself.

I don't believe that's -- while you may take
hearzay, I don't think vou should under these
circumstances.

HEARING OFFICER BROWHN: And your guestion
again was?

M3, SLIWA: My question is to her knowledge
did E.E. McDaniel's recommendation or opinion change?

HEARING OFFICER BROWM: Okay. I don't think
ghe can testify to that unless she can testify as ko
gsome conversation that he had with her about 1t, but
just in her opinion, that's a little bit -- that's
stretching it.

I'm going to have to sustain the cbhbjection.
If vou want to rephrase, vou can feel free to do s0.

M5. SLIWA: Thank you.

BY M5. SLIWA:

Q Did you have any conversations with E.K.
McDaniel on the subject?

A Yes.

2
Q Do you remember when those were? JA 0586
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A After Human Resources contacted me stating
that the penalty would reguire to be changed.

Q What was the substance of that conversation
that vou had with him?

ME. LEVIHE: 0Okay. Anvthing that E.E.
McDaniel would have said on the subject is going to be
hearsay. They should have E.K. McDaniel here for this,
not through this witness.

HEARING OFFICER BROWN: I understand, but
the rules of evidence are relaxed here, and I'm going to
overrule the objection and let her testify as teoc what
E.K. McDaniel said to her.

M3. SLIWA: The conversation she had.

HEARING OFFICER BROWN: The conversation she
had with Mr. McDaniel.

BY M5. SLIWA:

2 What was the substance of your conversation
with Mr. McDaniel?

A We discussed what Human Resources informed
us, and he stated that we will follow with what Human
Rescurces has indicated based on the fact that it would
be consistent with what past incidences or penalties
were in the past for the Department. And I said yes,
gir.

] 1 T
] Was E.K. McDaniel your boss at the tlmEJA0587
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A Yes.

o Did E.K. McDaniel have the final word as to
what digciplinary -- disciplinary actions would be
levied?

A Yes.

M5. SLIWA: Okay. That's all I have. Thank
YOou .

ME. LEVINE: I've got nothing further.

HEARING OFFICER BROWN: Okay. Thank you. I
appreciate your time. You may take your seat at the
witness table, and as 1'"ve =2aid te the other witnesses,
please do not discuss your testimeny until after the
conclusion of the case.

M5. SLIWA: And that, wvour Honor, was our
last witness.

HEARING OFFICER BROWN: Okay, Ms. Sliwa, do
you want to now rest your case --

MS5. SLIWA: Yes.

HEARING QFFICER BROWM: -— opn behalf of the
Department of Corrections?

M5. SLIWA: Yes.

HEARING OFFICER BROWN: All right.

MR. LEVINE: Like a l0-minute comfort break
and then I'm going to put on a number of witnesses in

rapid fire form. JA 0588
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HEARING OFFICER BROWH: Sounds good to me 50
we will come back in at 1:25. Thank you.

{Recess)

HEARIMG QOFFICER BROWHM: Would yvou please
stand and ke sworn in. Raise your right hand.

Do you swear or affirm that the testimony
vou're about to give will be the truth, the whole truth
and nothing but the truth?

THE WITNESS: Yes, ma'am.

HEARING QFFICER BROWM: Thank wou kindly.
¥ou may have a seat.

Would you please state your name for the
record and spell it.

THE WITHNES5: Ernest Van Kline, E-r-n-e-s-t,
V=a=-n K~l=-i-n=g.

HEARING OFFICER BROWH: QOkay. Your witness.

ME. LEVIHE: Ho. My witness.

HEARING OFFICER BROWHM: I'm sorry, your
witness.

M5. SLIWA: Your witness, ves.

HEARING OFFICER BROWN: My apoleogies.

DIRECT EXAMINATION
BY MRE. LEVINE:

4] Officer Van Kline, where -- as of today'g ,=qg9
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date, where are you emploved?

A I'm employed at North Las Vegas Detention
Center.
W] Okay. For it to be technically, is it the

City of Las Vegas Detenticn Center and the wings that
are rented by North Las Vegas?

A That is correct, sir.

W] okay. How long have you been a correctional

officer in general?

A Approximately nine years.

] And how leng have yvou been with Morth Las
Vegas?

A I've been with North Las Vegas since Rugust

of last vear,.

2 Bugust 20157

A That's correct.

2 Prior to August 2015; where were you
employed?

A Florence McClure Women's Correcticnal
Center.

2 In what capacity?

A As a correction officer.

] And how long were you at Florence McClure?

A Three years.

Q So from 2012 to Rugust 20157

JA 0590
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A That is correct.

2 Can you please tell the Hearing Dfficer what
was the custom and practice at Florence McClure Women's
Correcticonal Center in 2015 with regard to when an
officer could leave his unit teo go to shift command?

A Well, the only thing I know is whenever I

needed to go to shift command, I went to shift command.

W] Did yvou have to get advanced permisszion?
A Mot that I'm aware of.
0 S0 were there instances where vou left your

unit to go talk to the shift commander in the shift
commander's office without having teo call on the radio

or the cell phone first?

A That is correct.

2 Did vou ever get in trouble for that?

A I did not.

2 Did anvone ever tell you you can't do that?
A Well;, there iz a policy that you're not

suppased to leave vour post without supervisor
permizsion.
2 Was that pelicy customarily enfeorced or
followed in your experience?
A Hot in my experience, no.
ME.. LEVINE: Hothing further.

HEARING OFFICER BROWN: Thank you. JA 0591
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Ms. S5liwa.

M3. ELIWA: Mo guestions, thank you.

HEARING OFFICER BROWN: Okay. Anything
further for this witness?

ME. LEVIHE: Hope. Would you send in -- 1s
it -- what's her first name, Glenda?

THE PETITIONER: Glenda.

ME. LEVINE: Would vou please send in
Glenda?

HEARING OFFICER BROWN: Okay. Thank you,
Mr. Van EKline.

THE WITNESS5: Yes, ma'am.

HEARING OFFICER BROWM: We appreciate it. T
would ask that vou please not discuss your testimony or
anything about the case with anyone other than the
attorney until the case is concluded,

THE WITHNES5: Okay. &m 1 free to go go

or --
ME. LEVINE: Yes.
HEARING OFFICER BROWM: You are free to go
(= (o108
M5. SLIWA: Wake me up before you do.
HEARING QOFFICER BREOWN: Thank wyou for vour
time.

MR. LEVINE: I think I owverestimated hmjA0592
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long wou were going to be on the stand by about a factor
of 12 minutes.

HEARING OFFICER BROWN: And that made up for
the --

MR. LEVINE: Right.

HEARING OFFICER BROWN: -- the time, yes.
Very good. Thank vou.

And the next witness will be?

MR. LEVINE: Glenda Stewart.

HEARING OFFICER BROWM: Would wou remain
standing please and raise your right hand.

Do yvou swear or affirm that the testimony
you're about to give will be the truth, the whole truth
and nothing but the truth?

THE WITNES5: Yes, I do.

HEARING OFFICER BROWH: You may have a seat.

And would you please state clearly for the
record yvour name and then spell 1t for us.

THE WITHNES5: 0Okay., Glenda Stewart,
G=l-g-pn-d-a, S-t-e-w-a-r-t.

HEARING COFFICER BROWN: Thank wvou. Your
witness.

Hid
Fef

£ JA 0593
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DIRECT EXAMINATION

BY MR. LEVINE:

Q

Ms. Stewart, where are you currently

employved or I should say Officaer Stewart?

A

With the Department of Correcticns at

Florence McocClure.

.

officer?

A

Q

And how long have vou been a correctional

Almost four and a half years.

Has the entire four and a half years been at

Florence MoZlure?

A

Q

A

0

Ho, it hasn't.
Where else did you serve?
I worked at JCC prior to working at Women's.

And JCC would be == I presume Jean

Conservation Camp?

A

0

Canter.

Yes, I'm sorry.
Okay. I was thinking junior college --

HEARING OFFICER BROWM: Or Jewish Community

ME. LEVIHE: Yeah, Jewish Community Center,

maybe even better. They really put you on lockdown

there.

BY MRE. LEVINE:

2

How long have you been at Florence Hcclgiﬁﬁ%94
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A All of four months. 3o I have spent four

months at JCC and ==

Q COkay.

A And then the rest of my time at —-

] ¢ basically for approximately four vears?
A Yeah.

o The four vears would be from then

approximately 2012 to 20167

A Yes.

0 Can vou tell the Hearing Officer what the
custom and practice has been in vour cbservation and
experience with regard te going to the shift command
office and whether you need permission?

A ¥You just go. Y¥You just don't really -- I
mean i1f yvou need to go, I mean most times vou would call
and ask, okay, is there somebody there, make sure
someone is there and you just go.

2 Jkay. Have there been times where you -=- or

officers that you're aware of go without calling in

advanca?
A Oh,; ves.
Q Okay.
A Definitely.
2 Are you aware == other than Brian Ludwick,

are you aware of anybody ever being disciplined SVYEL A 0595
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that?
A Ho, not te my knowledge.

MS. SLIWA: Objection. Disciplinary action
is confidential.

MER. LEVINE: HNo, it is not. In fact, one of
the -- well, I don't want to be responding before I have
permizsion from the Hearing Cfficer.

HEARING OFFICER BROWN: Yes,

ME. LEVINE: ©ne of the elements of just
cause is whether the rules applied in a
nondiscriminatory and even-handed factor. That is cne
af the legitimate concerns that a Hearing QOfficer may
look at in deciding whether there is or is not just
cause to take for a demotion, suspension or dismissal.

M5. SLIWA: That doesn't address the fact
that what happened to another employee -- that employees
that were not involved in that particular incident
aren't privy to the disciplinary action.

MR. LEVINE: I asked her if she was aware of
it I think.

HEARING OFFICER BROWN: Well, why don't
yvou -- to be glear, why don't you rephrase the gquestion.

MR. LEVINE: Okay.

M5. SLIWA: Thank you.

HEARING OFFICER BROWH: Because I agreeJKiﬁas
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what yvou're saying.
BY MR. LEVINE:

Q Are you aware of any other employees who
have been disciplined for going to shift command without

calling and getting permission first?

A Not to my knowledge, no.

o Have wou done it?

A Yes.

2 Did wvou get into trouble for it?

A Ho.

] Did anybody ever tell you vou're not

suppeosed teo deo that?
A Ho .
ME. LEVINE: 1I'll pass the witness.

M5. SLIWA: Thank you.

CROSS-EXAMINATION
BY MS. SLIWA:

0 Cfficer Stewart, do you have any tyvpe of
relationship with Brian Ludwick outside of the working
relationship vyou had when he was at Florence McClure?

A Ho. T didn't really have -- I've never
worked with him either in the building.

2 Okay. You haven't hung out with him after

worlk or -- JA 0597
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A Ho.

2 Okay. You mentioned that you vourself had
left your post without authorization,

When did you do that?

A I have deone it working in Unit 1 to report,
write reports or whatever I needed help. There is
several incidences that I've done that. Trans office
back and forth. 5o it's not that big of a deal.

2 Are yvou familiar with the Department's
administrative requlaticons?

A Yes.

2 Are wou familiar with AR 339 which I believe
is entitled "Code of Ethics"?

A Yes.

2 Are yvou aware that =-=- well, actually, we Can
take a look at that.

If you look at the packet that is marked
Exhibit A, please. And 1t iz 1in Exhibit A itself, and
if vou go down to -—- it will be marked in the bottom
right-hand corner. Let me find it.

Actually; keep geoing down there. It looks
like it is A --

MR. LEVINE: 427

M5. SLIWA: It is 42. I was looking for

the -- trying to find the beginning of the -- okay. ,, oeog
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Actually A-42, that is correct, thank you.

HEARING OFFICER BROWN: 1Is A-2B a beginning?

M5. SLIWA: I believe it is. It is. A-28

is the beginning.

BY M5,

Q

A

Q

A

Q

SLIWA:

Can you look at A-28 for me, please.
Dkav.

Do yvou recognize this document?

Yes.

Okay. Would this be AR 339 that we were

just discussing?

A

Q

Yes, it is.

And if you turn to what is Page RA-40. TIf

vou look down, vou see the number 15 near the top?

A

Yes.

What is the heading for 157

"Meglect of Duty.™

Okay. And if you turn to Page A-42;, please.
Ckav.

And vou go down to Item UU, U like uniform?
Yes.

Can you read what it says after UU period?

"Leaving an assigned post while on duty

without authorization of a superviscr.”

2

Okay. Thank you. So leaving an asslgnsﬂosgg
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post without authorization of a supervisor would be a
viplation; is that right?

A Yes,

W] Okay. And when yvou say -- whan vou say it
was no big deal; what do you base that on?

A The fact that everybody has done it.
Everyone that I've worked with, every -— that'z the
mentality of the officers. They leave Unit 4 to go to
Unit 5. They leave culinary to go to shift command.
They leave Unit 5 to go to culinary.

] Have wyou discussed this issue with everyone
that you are referencing teo know for certain that they

did neot receive authorization?

A ¥Yes, I'we called on it actually several
times.

Q When you say called on it, what does that
mean ?

A I reported it to shift command because I

needed that officer back in the unit.

] S50 you reported an officer leaving their
post without autherization?

A I've reported the officer leaving and not
coming back and I needed them back. I had shift command
call that officer inm the unit to get her back.

' i 1d —-
0 I'll ask again. 5o you did vou REVE A 0600
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reported in the past an cfficer leaving their post
without authorization?
A Yes,

M5. SLIWA: That's all I have. Thank vou.

CROSS-EXAMINATION
BY MR. LEVINE:
W] Is that officer still emploved there?
A Yes.

ME. LEVINE: MNothing further.

HEARTNG OFFICER BEOWM: Okay. Thank you =0
kindly for wvour time. I ask that you please noct discuss
your testimony or anything regarding today's hearing
with anvone except the attorney until these proceedings
have fully concluded.

THE WITNESS: Okay.

HEARING OFFICER BROWHN: Thank wou. Have a
great weekend.

THE WITHNESS: Thanks.

ME. LEVIHE: Can you send in Joel?

Take the witness stand; yes; thank wvou.

HEARING OFFICER BROWN: Hello. Would you
pleage remain standing.

Good afterncon.  Are you Mr. Tyning?

THE WITNESS: 1 am. JA 0601
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HEARING OFFICER BROWH: Wonderful. Would
you please raise your right hand.

Do you swear or affirm that the testimony
vou're about to give will be the truth, the whole truth
and neothing but the truth?

THE WITHESS: I do.

HEARING OFFICER BROWNM: Thank you kindly.
¥ou may have a seat.

Would you please state your name for the
record and spell it for us.

THE WITHESS5: Sure. It's Joel Tyning,
J=g=g=1 T=y=n=i=-n=-g.

HEARING OFFICER BROWN: Just one "N"7
THE WITHNES5:0One "N" before and after the 15 "I."

HEARING OFFICER BROWN: Okay. Before and
after the "I"?

THE WITNESS5: Yes.

HEARING OFFICER BROWN: Thank you kindly.

Qkay, Mr. Levine.

DIRECT EXARMINATION
BY MR. LEVINE:
] Dfficer Tyning, where are you currently
employed?
JA 0602
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A Florence McClure Women's Correcticonal
Center.
0 How long have you been employed with NDOC in

the entirety of vour careers?

A Just over 15 vears.

Q 15 years. How many years at Florence
McClure?

A A little owver eight.

2 The last eight years which would be going

back to 20087

A February 2008, correct.

2 And could you please tell the Hearing
Officer based on your eight years of experience at
Florence McClure what is the custom and practice with
regard to officers going to shift command without
receiving pricr authorization?

A They're not supposed to do it.

2 Mot supposed to, but what is the custom and

practice?

A They do.

2 Okay. Is it a rule that has been enforced
in the past -- in your experience, is it a rule that is
enforced?

A Sporadically.

] Okay. And what are the factors based “5A 0603
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1 vour chservations as to its sporadic enforcement?

2 A It seems to be certain people get away with

3 it and certain people don't,

4 W] Okay. And based on your perception, who is

- it who's allowed to do so? What is the factors that

6 you're able to cbserve that determines whether somebody

7 iz going to say something to vou or not about it?

B A It seems to me pecple that that are a little
9 more buddy buddy with the shift managers than those that
10 aren't.

11 ] And in the course of working there at

12 Florence McClure, did wyou have an opportunity to observe
13 the interactions sort of when they would talk between

11 Lieutenant Piccinini and Cfficer Ludwick?

LS A On occcasion, Ves.

16 Q And did they appear to be buddy buddy?

17 A Absolutely not.

18 2 What did they appear to be?

158 A It was more of a —— what's a good woerd to

20 use? Unkind.

21 2 It was an animosity?

22 A Animosity. That would be a perfect word.
23 ME. LEVIHNE: I will pass the witness.

24 M5. SLIWA: Thank you. 25 f

JA 0604
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CROSS5-EXAMINATION
BY M5. SLIWA:
2 Officer Tyning, you stated in your testimony

just a few momants ago that an officer is not supposed

to leave thelir post without autheorization. Iz that
correct?

A Yez, ma'am.

W] okay. Are there any regulations or policies

that prohibits the leaving of the pest without
authorization?

ME. LEVIHE: I will stipulate toc what AR 339
Ul states.

HEARING OFFICER BROWN: Thank you kindly.

M5. SLIWA: ©Ckay. Fair enough. Thank you,
Mr. Levine. Much appreciated.

MR, LEVINE: 1It's not the text that's at
issue.

THE WITHESS: I'll go with a "yes."

M5. SLIWA: Thank you. Thank wyou.
BY M5. SLIWA:

2 Mow; vwou had testified that -- that it
appeared to you that -- that the enforcement of any
penalty for that act might be szomewhat selective; is
that fair?

1
A Yes, ma'am. JA 0605
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2 Okay. Are vou privy to the
administrative -- the administration's decision --
disciplinary decisions on other officers?

] No, ma'am.

] Jkay. Thank you. Do you == do vou now o
have you ever had a relationship outside of work with
Mr. Ludwick?

A HNo, ma'am.

M5. SLIWA: That is all T have, thank you.

REDIRECT EXAMIMNATION
BY MR. LEVINE:
Q Let me just follow up.

When vou say vou're not privy to
administration's disciplinary decisions, when an officer
gets days on the beach, yvou're geoing to find ocut about
it, aren't wvou?

A Through the grapevine; ves.

0 And -- right, and the fact that they're not
there at work?

A Ceorrect.

Q When somebody gets a reprimand, people talk
about it, don't they?

A They do.

0 S0 -- and if somebody gets terminated, yaueoe
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know because they're neot at work anymore and other
people have to cover their shifts, correct?

A Correct.

W] Do yvou know anvbody who has ever bean
terminated for net calling first before they walk from a
unit to the shift commander's office for a legitimate
reason?

A I am not aware of that.

ME. LEVINE: Hothing further.

M5. SLIWA: Just a few follow-up.

RECROSS-EXAMINATION

BY M5. SLIWA:

] You said you're not aware of that?
A Yes, ma'am.
2 Are you aware of -- would there be any

reason other than davs on the beach, as Mr. Levine put
it; I believe we're talking about a suspension, that an
officer wouldn't be working that dav? Are there any

ather reasons for that?

A There could be; yes.
Q What would those be?
A Sick leave, annual leave, any kind of leave.
2 Okay. Okay. And every time someone leaves

the institution and is no longer employed there, in J3o%eo7
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experience, is termination the enly reason that they are

no longer emploved?

A Mo, ma'am.
W] People leave for other reasons?
A Yes, ma'am.

MR. LEVINE: 1I'll stipulate the pay sucks.

M3. SLIWA: That'z the State for yvou. I'll
stipulate to that.

Thank vou. That's all I have, Cificer
Tyning, thank wyou wvery much.

ME. LEVIHE: I'wve got nothing further.

HEARING OFFICER BROWN: All right. Thank
you very much, Officer Tyning. You are dismissed, and I
would ask that vou please not discuss yvour testimony
today or anvthing regarding these proceedings with
anycone other than the lawyer until the matter has fully
concluded.

THE WITNESS: Yes, ma'am.

HEARING OFFICER BROWM: Thank you kindly and
have a great weekend.

THE WITHNE55: Thank wou.

M5. SLIWA: You got a telephonic witness?

ME. LEVIHE: Well, I was going -- I was
going to make == you don't have to set the proffer, but

I was going to call Pinapfel and Will Rubart who T5A 0608
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going to be testifving to the exact same thing.

MS3. SLIWA: I think we'we heard three
witnesses who testified to that, and as far as a
proffer, I don't know that I'm able to agree that that
iz what they were going to say, and I; of course, cannot
dictate how long you present your case.

ME. LEVIHE: Then I'm geoing -- I would try
to take a break. I would like to get my cell phone out
of the car which 1s charging teo call Will to see if he's
done at the range.

HEARING OFFICER BROWM: Okay.

ME. LEVIHE: And then from inside here; why
don't we try to call Pinapfel directly because I have
her number.

HEARING OFFICER BROWN: Certainly.

MR. LEVINE: GSee if we can get ahold of her.

HEARING OFFICER BROWN: Okay. Let's see.

MR. LEVINE: 5See how this works.

HEARING OFFICER BROWM: And if we need some
assistance, I can get one of the assistants to come in.
I'm not familiar with --

MR. LEVINE: 1I'm net sure --

HEARING OFFICER BROWNM: Let's do that
becauze I'm not certain if yvou dial ==

MR. LEVINE: Are you saying you don't . o oo
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want --

HEARING OFFICER BROWM: I deon't know if it's
a dedicated line.

MR. LEVINE: -- me to push buttons at random
and see what happens?

HEARING QOFFICER BROWN: Exactly. Have some
beach time.

ME. LEVINE: All right. While you're doing
that, I'm going to go down to my car and retrieve my
cell phone.

HEARING OFFICER BROWM: Certainly. We will
take a five-minute break and we'll reconvene at 2:00
o'clock., Does that give you encugh time?

MR. LEVINE: Yes.

M5. SLIWA: Thank you.

(Recess)

HEARING OFFICER BROWN: We're now back on
the record in the case of Brian Ludwick wversus the
Mevada Department of Corrections.

And Mr. Levine is trving to get his next
witness on the line.

OFPERATOR: Flease leave your message for 702 23 328-

ME. LEVIMNE: Dana, Adam Levine for Brian

Ludwick. Can you call me if you get this message JA 0610
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relatively socon. Can you call me on my cell phone 702
B08-1766 because we're in hearing.

I have the ringer off, but I will see that
vou are calling, and then I could try to recall you to
give telephonic testimony. Thank wyou.

All right. She's not available.

HEARING OFFICER BROWM: Okay.

MR. LEVINE: 50 what I would like to do is
have another guick five-minute break, and what I will do
in the interim is since Will Rubart is alsc unawvailable
gince he's gualifying at the range for NDOZ, I may just
put Brian back on for two or three minutes. And then if
we can't get ahold of either of them, I think I've got
enough anyway on the record.

HEARING OFFICER BROWN: ©Okay, wery good.
Thank yvou. We will take a recess for five minutes and
we will reconvene at 10 minutes after 2:00.

(Recess)

HEARING QFFICER BROWM: Okay. Mr., Ludwick,
I will swear you in again just because it's best to do
that.

Would you please raise your right hand.

Do vou solemnly swear or affirm that the
testimony vou're about to give i= the truth, the whole

truth and nothing but the truth? JA 0611
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THE PETITIONER: Yes.
HEARING OFFICER BROWM: Thank you kindly.
You may have a seat.

Your witness, Mr., Levine.

DIRECT EXAMINATION
BY MR. LEVINE:
W] Officer Ludwick, did you beliewve vou always
had authorization to go from Unit 1 to shift command to

speak with wvour supervising officer?

A Yes.
i Why?
A Because my post is considered -- well, my

superviscr iz my supervisor, and I need to speak to him.
That's what I consider my post. I didn't believe that I
needed authorization to speak to my supervisor.

2 Okay. 50 in other words, stated ancther
way, did vou believe that shift command could be
construed as part of wvour post on any given day if vou
needed to speak with your supervisor?

A Yes.

Q When you looked -- I know you never had a
chance to read, vou said by your own testimony; you just
signed and moved on when you were given AR 339, but when

yvou look at Subsection 15, you leaving an assigned 5355%12
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while on duty without authorization of the supervision,
did you believe that going to talk to yvour supervising
officer vieclated that rule?

A M.

] Had anvbedy told you previously that going
to talk to your supervisor about a matter which affected
vour health or the security of the institution or any
other matter would viclate that rule?

A No.

ME. LEVINE: MNothing further.

M5, SLIWA: I don't have anything further.

HEARING OFFICER BROWM: Okay. Thank you.
You are excused, Mr. Ludwick.

ME. LEVIHE: 5o I think we can probably
unless that prompted a need for a rebuttal witness; I ==

M5. SLIWA: I don't believe 50, no.

ME. LEVIHE: We can probably just move to
close.

HEARING OFFICER BROWN: Okay, Very good.
Eo we will then move to closing arguments.

Would you all like to take five minutes or
50 to review your notes or ctherwise prepare or do you
want to jump right in?

M5. SLIWA: I'm ready.

2 L]
ME. LEVINE: I'm ready. JA 0613
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HEARING OFFICER BROWH: You're ready. All
right. Then, Ms. Sliwa, the floor is yours for closing
arguments.

M5. SLIWA: Thank you, yvour Honor,

ME. LEVIHE: ©h,; wait, I'm getting a call.
It could be one of my witnesses.

HEARING OFFICER BROWM: Well, let's hold the
horses.

M5. SLIWA: Horses held.

MR, LEVINE: This is Adam.

M3. PINAPFEL: Hey, this i= Dana.

ME. LEVIHE: Hey, are wvou available for
telephonic testimony?

M5. PINAPFEL: When?

ME.. LEVINE: Right now, 1f I were to just
call you right now. We're in a hearing for Brian.
Would yvou be available to testify right now for five
minutes?

M5. PINAPFEL: I am.

ME. LEVIHME: All right. I'm going to call
you right back on the official recorded =-- the official
line in the hearing office, All right. So 328-0462,

When the phone rings, please answer it,
okay. It will be coming from us in like one minute.

M5. PINAPFEL: OQkay. JA 0614
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ME. LEVIHE: Thank you, bye.

I would move to reopen my case.

HEARING OFFICER BROWN: OCkay, yes, you may
recgpen your case. And we are going to have vou dial in.
Is 1t Dana?

MR. LEVINE: Tes.

MS., PINAPFEL: Hello?

MR. LEVINE: Hi Dana. Adam Levine. I'm
going to put you on with the Hearing Officer.

M5. PINAPFEL: Okay.

HEARING OFFICER BROWN: Hello, Ms. Pinapfel.
How are you this afterncon?

M5. PINAPFEL: Doing good.

HEARING QFFICER BREOWN: Thank wyou for
agreeling to participate telephonically in the hearing
for Mr. Ludwick.

Mr. Levine is putting on his case and he is
calling you as a witness, and in that capacity, I'm
going to swear vou in and then ask vou to state your
name and spell it for the record.

This is a recorded proceeding, and sc I'm
going to need you to speak clearly just as you are now.
S0 would vou please raise your right hand while I
administer the oath.

M5. PINAPFEL: OQkay. JA 0615
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HEARING OFFICER BROWH: Do yvou swear or

affirm that the testimony wyou are about to give will be

the truth, the whele truth and nothing but the truth?

THE WITNESS: Yes.

HEARING OFFICER BROWN: Thank wvou. And

would you please state and then spell your full name for

the record.

THE WITHESS5:My name i3 Dana Pinapfel, %D-a-n-a, P-

-n-a-p-f-e=l.

HEARING QFFICER BROWM: Thank wou.
Mr. Levine, your witness.

ME. LEVIHE: Thank you. I won't say may I

approach the witness. May I approach the telephone?

HEARING QOFFICER BEOWN: Yes, vou may.

ME.. LEVINE: Thank you.

DIRECT EXAMINATION

BY MR. LEVINE:

Q2
employved?
A

Canter.

Cfficer Pinapfel, where are vou currently

Florence McClure Women's Correcticnal

In what capacity?
A correctional officer.

And how long have you been a ﬂmrrectiunﬁ)‘oms
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officer at Florence McClure?

A Three and a half years.

Q So that would be from approximately 2013 to
the present?

A Correct.

Q And, Qfficer Pinapfel, could you please tell
the Hearing Officer vour observations as to the customs
and practices regarding leaving a unit to go to shift
command or other areas at the facility.

A Yes, we can.

] Okay. In your experience == in your
experience; do you have te call and get permission
before you do so in all instances?

A In all, no, but in most cases, 1if it's just
to leave to go up to the gatehouse or to shift command
without bringing an inmate, then ves, we have to call
and get permission.

2 Okay. And is this uniformly enforced in
Vvour experience?

A It depends on the shift supervisor.

2 Okay. S0 let me make sure I understand,
that there are times where if you have an inmate with
vou, vou don't have to call ahead?

A Correct, because most times they'll know

because we call it out on the radio, and call via A 6617
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and let them know "Hey, I'm bringing an inmate Jdown."

2 3o 1f I understand you correct =-- understood
your prior answer correctly, some shift commanders want
vou to call before you leave to come to shift command;

others don't make you do 1it?

A Correct.
o Okay. Just depends on the commander?
A Corract.

ME. LEVINE: I will passz the witness.
M5. SLIWA: Thank you. If I may approach.

HEARING OFFICER BEOWH: Yes, you may.

CROSS=-EXAMINATION
BY M5. SLIWA:

Q Hi, Officer Pinapfel. My name is Susanne
Sliwa, I'm with the Attorney General's office. I
represent the Department. I just have a couple
questions for you.

A all right.

] Do yvou now or have vou ever had any type
af == any type of relationship with Brian Ludwick

outside of work?

A Ho.
2 You've never hung out outzide of work?
A Ho. I don't hang out with anybody ﬂuts‘l"ieoma
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of work.
2 Okay. Have you wyvourself ever left vour post
without —-- without receiwving prior authorization —-

without receiving authorization to do so?

A Yes, 1 do all the time. We don't have a
current printer in our unit like everybody else does so
I have to go to property all the time to get new
rosters, new spaces for inmates that mowve in, drop off
property unauthorized, et cetera.

0 Is that part of vour duties?

A Yes.

M5. SLIWA: OCkay. I den't think I hawve

anything elgse, Thank vou, Officer Pinapfel.

REDIRECT EXAMINATION
BY MR. LEVINE:

2 Just very briefly. If I understood you
correctly, you leave wvour unit to which yvou're assigned
to go get supplies or things of that nature; is that
correct?

A Yes. Also when mail is ready or newspapers
were left at the gatehouse. MNobody had time to deliver
them to the unit, either myself or my partner depending
on who I'm with, mostly my partner tends to do it, ha'll

go leave to go pick up the papers because inmates tﬁﬂﬁus19
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to complain if they're not delivered by a certain time.
o Dees he have to call out in advance to the
shift commander to get permission before he does 1t?
A Sometimes. Sometimas, Depends on who 13
the shift supervisor.
Q S0 probably the same answer; it just depends
on who's working az to whether or not you have to do 1it7
A Correact.

ME. LEVINE: Hothing further.

M5. SLIWA: I have nothing further.

HEARING OFFICER BROWM: Okay. Thank you
very kindly, Ms. Pinapfel; for taking time teo speak with
us today. That will conclude your testimony.

I ask that you pleasze not discuss your
testimony or anvthing about this case with anyone except
for the attorney. And with that said, have a nice
weekend.

THE WITHESS5: All right. Thank you.

HEARING QFFICER BROWM: Thank wou kindly.

ME. LEVIHE: Enjoy your vacation, thank you.

THE WITHE55: Bye-bye.

MR. LEVINE: 1T don't think I need to wait
for Will Rubart. We can go to close now.

HEARING OFFICER BROWN: Okay. Thank you

kindly. Are you sure there won't be a ringing Phﬂn?ﬂ\oszo
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ME. LEVIHE: Hot sure of anything.

HEARING OFFICER BROWM: That's right.

ME. LEVINE: Well, I'm sure it won't ring.
It may light up.

HEARING OFFICER BROWM: Okay. But it will
not ring.

ME. LEVIHE: It will not ring. It didn't
ring before.

HEARING OFFICER BROWN: That's right. Okay.
S0 are you ready, Ms. S5liwa?

M5. SLIWA: Yes, ma'am.

HEARING OFFICER BROWN: Okay. We will then
move on to clesing arguments and we will start with
closing on behalf of the MHevada Department of
Corrections.

M5. SLIWA: Thank you, vour Honor. 1It's
been shown here today that on April 4th, then
Correctional Officer Brian Ludwick left his position on
Unit 1 to go to the shift command office to request to
be moved to another unit.

When he was denied this reguest, he teld his
shift supervisor that he needed to go home on FMLA
becausze he had forgotten to take his blood pressure
medication. He then left the institution. He was

granted FMLA for the day. That does not change theJEﬁﬁ&1
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that he did not receive autherization to leave his post.

We've heard several people testify today
that they leave their posts all the time without
authorization. Well, the people were under ocath and,
vou know, we don't have any evidence to show that they
were not being -- that they were not being truthful
about that. That deez not change the fact that leaving
your post without authorization is a violation of
Administration Regulation 339.

You heard testimony that leaving a post
without authorization is neglect of duty. You heard
testimony that it is a seriocus viclation that makes the
inmates, staff and other personnel who may be on the
unit more vulnerable, It speaks bto safetwy.

You heard Associate Warden Ficcinini testify
that he assigned three officers to Unit 1 instead of the
minimum staffing level of two on that day to make the
unit more secure. You heard testimony stating that the
minimom staffing number for Unit 1 was changed from
three -- excuse me, from two to three following this
incident to make the unit more secure.

Mr. Ludwick testified that while he
sgigned -- while he signed a document stating that he
read and understood the administrative regulaticons, he

didn't really do that and that nobody does that. JA 0622
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Well, simply because Mr. Ludwick did not
read the regulations and signed a document stating that
he did does not -- does not absolve him of knowing the
contents of those regulations, and that includes AR 339,
And if you take a lock at AR 339, Section 15; Subsection
UU, it states that leaving a post without authorization
iz a violation.

The Mevada Department of Correcticons
terminated Brian Ludwick. He was terminated, and his
termination was proper pursuant to NAC -— I believe it
is HAC B50. Court's indulgence. 2ZB4.650.

The Court's indulgence again, please, I
apologize.

HEARING OFFICER BROWN: Certainly.

M5. SLIWA: I had 1t in my head and it went
away. Yes. MNAC -- excuse me, NAC 284.646 states that
an appointing authority may dismiszss an employvee for any
cause gset forth in NAC 2B4.630, and if the seriousness
of the offense or condition warrants such a dismissal.

We submit that Brian Ludwick's leaving his
post without autherization was a viclation of MNAC
284,650, Subsection 7 in that it was inexcusable neglect
of duty. It was not part of his duties to go to the
shift command ocffice and ask to be moved.

You heard Officer Pinapfel describe th55A0623
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when she, guote, unguote, leaves her post, she is
performing her job duties. There is a large distinction
between the performance of a duty and the performance —-
and the ——- I won't call it a personal errand, but
leaving the post for a perscnal reason. Asking to be
moved to another unit would be considered a personal
reason.

NDOC was within its authority to terminate
Qfficer Ludwick, and the termination was jJustified.

HEARING QFFICER BROWM: Thank wou kindly.

Mr. Levine.

ME. LEVIHE: Yes. As Ms. Sliwa has peointed
out, MAC 2B4.650, Subsection 7 authorizes discipline for
inexcusable neglect of duty. He was charged with
neglect of duty, but it has to be ilnexcusable in order
to constitute grounds for discipline under the
regulation.

This was not an inexcusable neglect of duty.
Officer Ludwick was not -—- did not go to shift command
for personal reasons. He was having a hypertension
attack. He thought he could tough it ocut if he were
moved to a leas intense unit. So it was entirely -- he
was entirely within his rights to go to his commander,
the shift commander to see if he could be moved so0 that

he could stay and try to complete his shift. And iiAEﬁ54
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answer is no, well then, he would have to take FMLA,
which is what he did and which is what he was entitled
to de.

FMLA leave cannct be denied. The Department
iz trving to engage in a major hair splitting here.

They admit that he is entitled to leawe his post to go
home on FMLR leave and they cannot deny him that right,
but what they're trying to claim is that they can
discipline him for leaving his post to notify his
commander that he has to de so.

If vou are entitled to leave the institution
to go home on FMLA leave; vyou are entitled to leave unit
1 to tell your commander "Hey, I need to be moved, and
if vou can't move me, I need to go home on FMLA leave.™

Stated simply, FMLA leave is preapproval
since it cannot be denied. He was already preapproved
to leave his post if he needed te do so because of his
medical condition.

How, the first rule of just cause
analyszsis -- and remember what this Hearing ODfficer
tribunal is to determine is whether there was just cause
for dismisgal. 284.3390, Sub & says if the Hearing
Dfficer finds there was not just cause, and it uses the
word "just cause,™ the officer is entitled to be

reinstated with full back pay and benefits for the JA 0625
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pericd of suspension, demotion or dismissal.

The first rule of just cause is was there a
rule that was -- that the employee was on clear notice
of that the conduct would result in this particular
penalty? The rule is not so clear that vou had to get
permission to leave Unit 1 to go to the shift
commander's office, and if vou do it, you are
terminated.

It's anything but clear. That's why
Pinapfel savs no, you know, it depends on who vour shift
commander is whether or not you need to do it. Other
afficers said wyveah; in our experience we do it all the
time, MNobody gets in trouble.

It iz anvthing but clear, and it was not
clear to Briam Ludwick that he had: to get permission.
He tried. He called. There was no answer from the
Lieutenant for whatever reascon. 3o because he's not
feeling well and because being on an intense unit like
Unit 1 when he is not at 100 percent, staying would
constitute a potential rizk to the health and safety of
himself, his fellow cfficers and the inmates.

He did the right thing which was when he
couldn't get ahold, he went down to the shift
commander's office, which he was entitled to do, to see

if he could be moved. JA 0626
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How, there was no security breach in this
case. All vou have to do 18 take a leock at the
adjudication of complaint that was signed off on by the
warden October 13. That is the adjudication report, the
last three pages of our Exhibit 5 and was served on
Officer Ludwick which he refused to sign.

It clearly states that the recommendation is
for a five-day suspenzion since, guote, there was no
security breach resulting from him leaving his post,;
period, close quote.

In truth, they're not even entitled to give
him a five-day because he was preapproved to leave his
post any time he needed to under FMLA. But what really
happened in this case was the recommendation got changed
by some faceless bureaucrat in Human Resources who
doesn't appear here, doesn't have to be accountable,
doesn't have to testify and presumably did so because
that faceless Human Eesource person reads AR 339, says
"Ch, it says Class 5, we have to terminate.” And, of
course, that HR person probably deeszsn't know that HRE
339 == I'm sorry; AR not HR =-- AR 339 was never approved
by the State of Nevada Personnel Commission.

One of the things I put into evidence was
the Vaughn Malochek ({phonetic) decision which issued

from QOfficer Gary Pulliam six days after the incidegiosz.,
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that we'"re here for in this case. It is dated April 10,
2015.

And Qfficer Malochek who works at Florence
McClure and was on hospital duty that day, what she did
was she left her post; took her firearm with her, went
out to her car and got a sandwich and then stopped to
have a cigarette.

Gary Pulliam held that there iz no == there
was no security breach and that she was actually
authorized to leave her post even though she didn't get
her permisszion to go get the sandwich out of her car
because they're forced to eat their lunches while
they're there and bring their lunches. He had no
problem with that. His only problem was he found that
she left her post and neglected her duty because she
stopped to smoke a cigarette out in the parking lot
after getting her sandwich.

He cverturned that decision and found that
that warranted 30 davs, and that deciszion was recently
upheld by the District Courkt.

This case isn't even close to that. He was
allowed to go under FMLA leave. He shouldn't even get
the five-day that was recommended, but he surely should
not be terminated, discharge an employee with no prior

discipline and a good service history because he JA 0628
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exercised his rights under the Family Medical Leave Act.

FMLA is written in a manner which says that
the Employer cannot interfere or restrain for the
exercige of the rights. Saving vou must get permission
to leave Unit 1 to talk to vour commander because you
may need to invoke FMLA, yvour FMLA rights, that is by
definition interference and restraint.

I don'"t care whether AEF 339 was adopted by
the State Board of Prison Commissioners, whether it was
adopted by the legislature of the State of Newvada, the
Supremacy clause of the US Constitution says that the
laws of the United 3tates take pricrity ocver state laws
or certainly state administrative regulations.

Where the Family Medical Leave Act gives him
an unconditional right to leave his post to take leave,
by definition trying to discipline him for leaving his
post to talk to his commanding officer about the
possible need to take 1t 15 by definition interference
and restraint.

For that reason we would request that you
averturn the dismissal, find it to be without just cause
and reinstate him with full back pay and benefits and
not impose the five-day suspension because even the
five=day suspension that was recommended by the warden

after she reviewed the facts of the case would actuai&ahzg
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be an interference or restraint of his unconditional
right to take the leave when he's having a hypertension
attack.

Thank wvou.

HEARING OFFICER BROWN: Thank wou very
kindly. I appreciate the arguments. Appreciate the
testimony today. I will take the case under szubmisszion
and we'll issue a decision within 30 days.

Thank vou kindly.

ME. LEVINE: Thank wvou wvery much.

HEARING OFFICER BROWM: This matter has
concluded at 2:27.

MR. LEVINE: Four and a half hours, that's
not teo bad.

HEARING OFFICER BROWN: Not at all.

{Proceedings concluded at 2:28 p.m.)

* &

JA 0630
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tapes and notes as reported at the proceedings in the
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L.
STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant (o NRS 233B. 130023}, Petitioner, State of Nevada ex. rel.
Department of Corrections (NDOC), timely filed the Petton for Judicial Review on August 1, 2016,
within 30 days of (he Nevada State Personnel Administrauve Hearing Qificer’s {inal decision dated
July 1. 2016, See NRS 2338 130(2)(d).

IL
STATEMENT OF ISSUES

[ Did the Hearnng Officer clearly err when she lound that NDOC’'s Administrative
Regulation (AR)Y 339, which sets forth NDOC's Code of Lthics, Employee Conduct and Prohibitions
and Penalties required approval by the Nevada Personnel Commission and therefore only admiued AR
339 for the limited purpose of showing the kind of conduct NDOC deemed to be misconduct but not lor
the purpose of proving the penalty associaled with the proscribed conduct?

2. Did the Hearing Officer clearly emr and exceed her statutory authority when she
substtuted her judgment for that of NDOC in determining the appropriate penalty lor a class 3
terminable oiflense?

£3 Did the [Hearing Officer clearly e ands/or abuse her discretion when she reversed the
termination despite finding Employvee committed an ollense lor which AR 339 deems a Class 3
terminable oflense, [ailing W give Dredoe deference (10 NDOQCs decision 1o terminate?

4. Did the [Hearing Officer clearly err and/or act arbitranly and capriciously i reversing
the termination in view of the reliable probative and substantial evidence on the whole record?

1L
STATEMENT OOF THE (CASE

Respondent. Brian Ludwick (Emplovee), is a correctional officer with NDOC assigned to
Florence McClure Women's Comectional Center. ROA. Vol. L p. 000083: ROA. Vol. [I, p. 000021,

NDOC terminated Employee when he left his assipned post without prior authorization (rom a

" The Record on Appeal filed on August 26, 2016, will be referenced as ROA, Vol. I. The
Supplemental Transmittal of Record on Appeal filed September 8, 2016, which containg the transcript
of the hearing, will he referenced as ROA, Vol L
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supervisor, ROA, Vol |, pp. 000087, 0000304-363. ROA. Vol. Il pp. 000019-20, Emplovee appealed
his termination to the Department of Administration Personnel Commission pursuant to NRS 284 390,
ROA, Vol. I, pp. 000087, 0000417, A hearing was held on May 27, 2016, before Heaning Ofhicer Cara
L. Brown. ROA, Vol. |, pp. 000082-97, 000041 2.

The evidence presented al the hearing in this matter clearly demonsirated 1that Emplovee
abandoned his post, and NDOC properly terminated Emplovee for his misconduci. Specifically, the
Hearing CHTicer found that Emplovee knew or should have known that Employee had a duly 1o oblain
permission (rom a supervisor prior 1o lzaving his post and Tound that credible testimony supported a
linding that Employvee el his post in Unot 1T on April 1, 2015 withouwl obtaining prior authorization
lrom a supervisor. ROA, Yol. 1. p. 93, Further, the Hearing Officer found that Emplovee engaged in
inexcusable newlect of duly by leaving his post withoul prior permission of a supervisor and that he
violaled a “very important salely and securtiy policy.” ROA, Vol. [, p. 000095, However, the Hearing
OMcer determined that AR 339, which sets forth NDOC's Code of Ethics. Emplovee Conducl., and
IProhibitions and Penalties, had not been approved by the Nevada PPersonnel Commission and therelore,
admitied AR 339 for the “limited purpose of showing the kind of conduci NDOC deemed io be
misconduct bul nol for the purpose of proving the penalty associated wilh the proscerbed conduct ROA,
Vol |, pp. 00005-14, 000082, As a resull, the Hearmg Officer did not give any weighi 1o why NDOC
deems a correctional officer abandoning his post 10 be a terminable olfense. Believing the discipline to be
100 harsh., the Hearing Officer then reversed the 1etmination and recommendad a suspension nol 1o exceed
30 days. ROA, Vol L pp. 000096,

Importantly. the Hearing OfTicer reversed Emplovee’s termimalion despite making Nndings of lact
and conclusions of law that Employee engaged in inexcusable neglect of duly under NAC 284.650{ 7 —an
offense for which the minimum penaliy is termimation under NDOC AR 339, Additionally, pursuani io
well-esiablished Nevada Supreme Court authorily, the Hearing OfMicer was required to bui did not give
{dedee deference 1o the appointing authorily’s decision to terminate when the facts indicated Emplovee’s

conducl implicaled serious securily concerns for NDOGC,  Srure of Nev, ex redl Dep 't of Privens v

Jacksor, 111 New, 370,773,895 P.2d 1296, 1297 (1993),

NDOC appeals the Hearing QiTicer’s final decision 1o this Cowrt and reguests that this Cowt
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reverse the decision on the following grounds: (1) The [Hearing Ofticer committed clear error in her
interpretation and application of AR 339, NRS 284.150, NRS 284 383, and NAC 284 742 when she
tound that AR 339 requires approval from the Personnel Commission to be valid: (2) She exceeded her
statutory authority and committed clear error of law when she substituted her judgment for that of the
employver in imposing disciplines {3) She clearly emred and abused her discretion when she failed to
apply Dredee deference in this case where the facts indicate a clear and senous secunty threat; and (4)
She committed clear ervor and acted arbitrarily and capriciously in reversing the termination in view of
the reliable probative and substantial evidence on the whole record.
1V,

STATEMENT OF THE FACTS

A Employvee™s Employment with NDOJC

Cmployee began his employment as a comrectional officer with NDOC on January 7, 2013,
ROA, Vol IL pp. QOOO2Z1-22. Prior to commencing his employment. Emplovee signed NDOC’s AR
Acknowledpgement form, acknowledging that it was lus responsibility to fanulianze himself with
NDOC's ARs, including AR 339, ROA, Vol. [, p. 000337, Cmployee began working at Florence
McClure Women's Correctional Center (FMWOCC ) on February 19, 2015, ROAL Vol I p. 000022, As
a carrectional officer, he was responsible for the supervision of inmates, which included escorting
inmates to cubinary from the LUnit, making sure inmates received their supplies, and making sure
inmates reported to work. ROA, Vol. 11, pp. 000022-23. Correctional officers are posted throughout the
institution to meet the safety and security needs of the facility, the staff and the public. ROA, Vol 11,
pp. 74-73.
B. Misconduct

On April 4. 2015, Employee was working the 5:00 am. to 1:00 p.m. shift at FMWCC. ROA,
Vol 11, p. 000023, When ELmployee reported to work at approximately 4:435 a.m., he reported to shitt
command to find out where he was assigned. ROA. Vol 11, pp. 000024-25. Lieutenant Gary Piccinini

(Piceinini)®, Employee's direct supervisor, assigned Employee to Unit 1. ROA, Vol. 11, pp. 000024-25.

* Piccimini was promoied 1o Associate Warden in December 2013, Therefore, at the time of the
ingident Piccinimi was a Licutenant: however, at the time of the hearing Piccinimi wis an Associate
Warden.

[
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On that day, three correctional officers, including Employee, were assigned to Lnit 1. ROA, Vol. 1, pp.
000025-26. Employee reported o Unit 1 as assigned. ROA, Vol 11, p. 000023,

When Employee reported to work, he was not feeling well, and he told the other officers in Unit
| that he was not feeling well. ROA, Vol 11, p. 000026, Employee contacted Senior Correctional
Ofticer Terry Day regarding this but Senior Day told him that he was not in charge of shift and to
contact Piccininl. ROA, Vol. [, pp. 000027-28. Piccimimi was assigned as the lead shift supervisor in
charge of the sergeants, senior correctional officers and carrectional officers. ROA, Vol 1L p. 000064,
Cmployee called Piccinini, hut there was no answer. ROA, Vol. 1L pp. 000027-28. Although Employes
had a radio. he did not use his radio to contact Piccimni. ROA, Vol 11, pp. 000044, 000066, At
approximately 5:15 am.. Employee left his post in Unit | to go to the shift command office. ROA, Vol.
1L p. 000026, However, Employee did not have authorization to leave his assigned post. ROA, Vol I,
pp- 000028, 000066,

Once at the shift command office, Emplovee asked Piceining if he could be moved to Unit 5,
stating that he was more familiar with Unit 5 than Unit 1. ROA, Vol. [, p. 0000336; ROA. Vol. 11, pp.
000065-66. According to Employee, he told Piccinn he torgot to take his medication and was not
teeling well. ROA, Vol 1L p. 000028, According to Piccinini, Employee did not state he was
experiencing any medical distress, only that he wanted to be moved o Uit 5. ROA, Vol. L p.
000066, Picciminl declined to move Employee to Unit 5 because he wanted Employee to leam Unat 1
ROA, Vol I, p. 0000336, ROA, Vol 11, pp. 000028, 000065 After denving his request, Piccimini stated
that Cmployee became angry and told Piceining, “Well how about [ use FMLA then because [Thave not
taken my blood pressure medication, how's that!” ROA, Vol L p. 0000336, ROA, Vol 11, p. 000067
Piccining told Employee that 1s fine, and Employee stommed out of the office and left the institution.
ROA, Vol [, p. 0000336,

C. Siaffing and Securily

Lnit 1 15 one of the larpest units at FMWOCC hecause 1t has six pods and can house up to 3235
inmates, which 15 approximately one third of the inmate population at FTMWOTU. ROA, Vol 1L pp.
000071-72. On Apnl 4, 2015, there were three legislanvely approved posts for Lnit | ROA, Vol 11,

p. 000071, On that day, mandated minimum staffing for Unit | was two officers. ROA, Vol 1L p.
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00007 1. Subsequently., the mimimum staffing was changed from two to three officers because there had
been an increase n incidents involving immate assaults. ROA, Vol. 11, pp. 000073, 0000] 16, Piccinini
testified that he would hike to see six officers assigned to Unit | because three ofticers are not sutficient
to staff the large unit. ROA, Vol 1, p. 000083,

Piceining assigned three officers to Unit | on April 4, 20135, hecause he had the staft available
tor the three legislatively approved posts and having more officers meant more security for the unit.
ROA, Vol I, p. 000071, Having two officers instead of three officers in Uit 1 makes the unit less
secure and puts the inmates and staft at risk. ROA, Vol [, p. 000072, Warden Jo Gentry tesufied that
while minimum staffing at the time in Unit 1 was one floor position and one control position, on a
regular basis FMWOC, had a least two floor positions and one control position for a total of three
ofticers in Unit 1. ROA, Vol I p. 0000115,

When an officer leaves his post without authorization, it is a serious and grave infraction. ROA,
Vol 1L p. 000074, Officers are assigned to various posts to meet the mstitution’s needs of safety and
security. ROA, Vol 11, p. 000074-75. The chain of command is to know at all times where officers are
assigned for these safety reasons. ROA, Vol [, 000075, If an officer leaves their assipgned post without
authorzation tfrom their supervisor or chain of command, then they have left the unit vulnerable,
particularly if an macident occurs and the officer 15 not there to ensure the safety of inmates and other
staff in the unit. ROA, Vol 1L p. 000075, Warden Gentry testified that leaving post without

authonzation is 2 serious infraction:

When any statt member from any post lcaves thew assigned arca. it they
were to legve thetr assigned area, 1t reduces the immediate responses to any
mcidences that would require immediate assistance from any  staft
members or inmates. Thal would include 1f any inmates were needing
assistance 1f they were petting physically assaulted, sexually assaulted or
if they had a medical emergency that required immediate attention. That
would also include any stall members in the arca thal would require
assistance for what we call backup as an additional responder to cither
deescalate a situation or o protect that officer to remove them from that
ared 5o they can control and contain that incident so that 1t doesn’t spread
throughout he msttution.,

The other reason 1s the accountability. We need 10 know where our staft
are at all times, If they were (0 just be permitted or it was a praciice of
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letting them Ieave whenever they wanted. we wouldn’t know where they
wereg at. 50 1f they had 8 medical emergency or if they were placed in a
hostage siwauon, and we didn’t know where (hey were at, then we
wouldn’il be able 1o assisi them when it was needed flor their neads.

ROA, Vol LI, p. 0000107,

D. Disciplinary Process

After Employee left the institution, Piccimim wrote a report regarding Employee leaving his
assiymed post without authorization and his possible abuse of FMLA. ROA, Vol [, p. 0000336, ROA,
Vol. 1L pp. 000069-70. The matter was assigmed for investigation to the Office of the Inspector General
and assymed to Investigator Arthur Emhng. ROA, Vol L pp. 0000310-0359; ROA. Vol. 1L pp.
000088-89, The investigation led to the following sustained allegation of misconduct; neglect of duty
for Employee leaving his assigned post without authorization from a supervisor. ROA, Vol | pp.
0000360-363. As a result, NDOC served Emplovee with a Speaificity of Charges for neglect of duty.
ROA, Vol. [, pp. 0000304-0359. Warden Gentry recommended termination and Acting Director EK.
MeDaniel made the final decision to termunate Employee. ROA, Vol. 11, p. 0000111, NDOC terminated
Employee effective December 28, 2015, for his musconduct on April 4. 2015, ROA, Vol L. pp.
0000304-0359.
E. Procedural History

Employee appealed his tenmination to a Heanng Officer of the Nevada State Personnel
Commission pursuant to NRS 284,390, ROA, Vol 1, pp. 000087, 0000417, A heaningr was held on May
27, 2016, before Heanng Officer Cara L. Brown. ROA, Vol |, pp. 0000412, 000082-97. On June 27,
2016, Heanng Officer Brown 1ssued her Findimgs of Fact, Conclusions of Law and Decision reversing
Employee’s termination and orderning Emplovee’s reinstatement and remmbursement for back pay and
benefits from Decermnber 28, 2015 until May 27, 2016. ROA, Vol I, pp. 000082-97. Further, in her
decision, the Hearing Officer determuned that AR 339, which sets forth NDOC’s Code of Ethics,
Employee Conduct, and Prohibitions and Penalties had not been approved by the Personne]l Comimission
and therefore, admitted AR 339 for the “limited purpose of showing the kind of conduct NDOC deemed to
be misconduct but not for the purpose of proving the penalty associated with the proscribed conduct.” fef.

On June 29, 2016, Emplovee filed a Petition for Reconsideration arpuing that Employee should
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recelve tull pay for the period of dismissal pursuant to NRS 284 390(6). ROA, Vol II, pp. 000072-81. On
July [, 2016, an Order was filed granting Lmplovee™s Petition for Reconsideration and ordenng that
Cmployee receive back pay and benetits for the full period of s dismissal rather than until May 27, 2016
ROA, Vol I, pp. 000070-71.

On July 15, 2016, NDOC filed a Petition for Reconsideration arguing that the Hearing Officer’s
order was 1n error because AR 339 did not require approval by the Personnel Commission and AR 33915 a
lawtul Administrative Regulation that should have been given full weight in the Heanng Officer’s final
decision. ROA, Vol. 1L, pp. 000064-70. NDOC argued that Article 5 § 21 of the Nevada Constitution and
NRS Chapter 209 created the Board of State Prison Commissioners to head NDOC and authorized it to
prescribe regulations for the operaton of NDOC, therefore, NDOC was exempt from obtaining
approval of AR 339 from the Personnel Commission. ff.

On July 25, 2016, the 1learng Officer denied NDOC's Motion for Reconsideration and upheld her
previous ruling that AR 339 had to he approved by the Personnel Comnmussion. essentially invalidating
NDOC s prohibitions and penalties for its employees. ROA, Vol. [, p. 00005,

On August 1, 2016, NDQC filed a Petition tor Judicial Review appealing the final decision 1n this
matter and requesting the Court reverse the Elearing Otficer’s decision to reinstate the Employee.

V.

SLMMARY OF THE ARGL VMIENT

The Ilearing Officer’s final decision 1s contrary to Nevada law, which affords employer-
agencies the nght to discipline their employees in accordance with Nevada law and regulatnons. NRS
284.020¢2). The Hearing Officer’s ruling that NDOC™s AR 339 requires approval from the Personnel
Commission was in clear error. AR 339 has the full force and effect of law, having been approved by
the Board of State Prison Commissioners pursuant to its authority under the Nevada Constitution and
State statute to oversee all aspects of Nevada™s prisons.

Pursuant to AR 339.05.15, leaving an assigned post while on duty without authorization of a
supervisor 15 4 Class 5 offense. The prescribed penalty for a first offense of a Class 5 offense is
dismissal trom State service. The Heaning Officer found that Lmployee did in fact leave his assipgned

post without authorization of a supervisor hut determined that dismissal was too harsh of a penalty and
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reversed the termination. In reversing the termination—despite tinding that Lmployee engaged in
misconduct—the Hearing Officer exceeded her statutory role.  In addition, the hearing ofticer’s
decision was arbitrary and capricious and an abuse of discretion because the record revealed that
Cmployee committed a serious security violation and deference should have been given to the
appolnting authority where the evidence indicated a clear and serious security threat.

Thiz Court should reverse the Heanng Qfficer’s final decision because the Ilearing Officer
exceeded her statutory authority, acted in clear error of law, abused her discretion, and issued a decision
that was arbitrary and capricious and clearly erroneous i view of the reliable, probative and substantial
evidence of the record.

YL

ARGLMENT

A, Standard of Review
The standard of review for evaluating a hearing officer’s decision 15 govemed by the
Administrative Procedure Act, NRS 233B. See Dredye v, Stie, ox ref, Dep't of Prisons, 105 Nev. 39,

43, 769 P.2d 56, 58 {1989). NRS 233B.135(3) provides, In pertinent part, as follows:

... The court may remand or affirm the final decision or set it aside 1n whole
or in part if substantial rights of the Employes have been prejudiced because
the Nnal decision ol the agency i1s;

(a) In violation of constitutional or statutory provisions;

(b} In excess of the statutory authority of the agency:

{c) Madec upon unlawful procedure:

(d) Aftected by other crror of law,

{2} Clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record: or

(T} Achitrary or capricious or charactenzed by abuse of diseretion,

Accordingly, a court may reverse an agency's decision il the aggrieved parly has been prejudiced by
admimistrative findings., inferences. conclusions or decisions ihat are, sefer afia, affecicd by crror of law.
clear crror in view of the rehable, probative, and subsianiial cvidence of record or an abuse or clearly
unwarranted exercise of discretion.”™  Orvedee, 105 Nev, at 43, 769 P.2d al 35-39. Sve Mewdonw v The
Civil Serv, B of CFAMPD 105 New, 624, 627, 781 P.2d 772, 774 (1989) (cxplaining an administrative

agency acls arbilrarily and capriciously when it acts in disregard of the lacis and circumsiances
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involved). The burden of the proof 1s on the party attacking the decision to show the final decision 1s

invalid. NRS 233B.135(2).

The comstruction of a statute 15 a question of law subject to review de novo. Diamond v, Swick,
[17 Nev. 671, 674, 28 P.3d 1087, 1089 (2001). However, the reviewing court defers to an agency’s
interpretation of 1ts governing statutes or repulations 1f the mterpretation 15 within the language of the
statute. Dirtchess Business Sve, Tne v, Nev, Stare B, of Pharmacy, 124 ey, 701, 709, 191 P.3d 1159,

[165 (2008).

Purely lepal questions are reviewed ofe wove, Gareia v. Seofari's Food & Drerg, 200 P.3d 514,
520, 125 Nev. 48, 36 (2009) citing Riverbour Horel Casine v, Flurndd’s Club, 113 Nev. 1025, 1029, 944
P2d 819, 822 (1997). Iowever, In reviewing guestions of fact, the couwrt is prohibited tfrom
substituting its judgment for that of the agency. NRS 233B.135(2). Gareiw, 200 P3d at 520, 125 Nev.
at 36, Therefore, on factual 1ssues, this court is houted to determining whether there 15 substantial
evidence in the record to support the agency’s decision. fod. “Substantial evidence 18 evidence that a
reasonable mind might accept as adequate to support the appeals officer’s conclusion.™ Garcic, 200 P.
2d at 520, 125 Nev. at 56 (citing  (Grover O Difls Med, Ciee Vo Mendiero, 121 Nev, 278, 283, 112 P.3d
LO93, 1097 {2005)).

B. The Hearing Officer Clearly Erred When She Found that AR 339 Required Approval by
the Personnel Commission to be Yalid and Dvid Not Consider it in Determining Whether
NDOC Properly Terminated Emplovee.

AR 339 sets torth, in part, the conduct prohibited by NDOC emplowvees as well as a Chart of
Corrective/Disciplinary Sanctions that NDO{ 15 to look to when an employee engages in the proscnbed
conduct. The Chart of Comrective/Disciplinary Sanctions categorizes offenses as rangimg from a Class
[ to a Class 3 offense. A Class 3 offense 1s the most severe offense resulting in termmation. A Class |
offense 15 the least severe offense resulting m verbal counseling. Employee admitted that he signed the
AR Acknowledgment T'orm prior to commencing his emplovment, recogmizing that 1t 15 his
responsibility to review and become fanubiar with NDOC's ARs mcluding AR 339 ROA, Vol. IL p.
000034

In December 2015, NDOC charged mployee with violating AR 339.05.13, Neglect of Duty,

Section UL, which provides that leaving an assigned post while on duty without authorization of a
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