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11 CLARK COUNTY, NEVADA 

12 WILLIAM WITTER, 

13 

14 

15 

16 

17 

Petitioner, 

V. 

TIMOTHY FILSON, Warden, Ely State 
Prison, and ADAM PAUL LAXALT, 
Attorney General for the State of Nevada. 

Respondents. 

Case No. Cll 7513 
Dept. No. IV 

PETITION FOR A WRIT OF HABEAS 
CORPUS (POST-CONVICTION) 

(Death Penalty Habeas Corpus Case) 

18 Petitioner William Witter files this Petition for Writ of Habeas Corpus (Post-

19 Conviction) pursuant to Nevada Revised Statute ("NRS") sections 34.724 and 34.820. 

20 Mr. Leonard alleges that he is being held in custody in violation of the Fifth, Sixth, 

21 Eighth, and Fourteenth Amendments to the Constitution of the United States of 

22 America; Article 1, sections Three, Six, Eight, and Nine, and Article 4, section 

23 Twenty-One of the Constitution of the State of Nevada; and the rights afforded to him 



1 under federal law enforced under the Supremacy Clause of the United States 

2 Constitution. U.S. Const. art. VI. 

3 DATED this 11th day of January, 2017. 

4 Respectfully submitted, 

5 RENE L. VALLADARES 
Federal Public Defender 
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1 NOTICE OF MOTION 

2 TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Respondent 

3 PLEASE TAKE NOTICE that the "PETITION FOR WRIT OF HABEAS 

4 CORPUS (POST-CONVICTION)" filed January 11, 2017 will be heard on the 2 8 

F b 11:00am 
5 day of __ e_. ___ , at the hour of a.m./p.m., in Department IV of the 

6 District Court. 

7 DATED this 11th day of January, 2017. 

8 Respectfully submitted, 

9 RENE L. VALLADARES 
Federal Public Defender 
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17 
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1 

2 1. 

PROCEDURAL ALLEGATIONS 

Petitioner William Witter is currently in the custody of the State of 

3 Nevada at High Desert State Prison in Indian Springs, Nevada, pursuant to a state 

4 court judgment of conviction and sentence of death. Witter was convicted by a jury of 

5 first-degree murder with use of a deadly weapon, attempted murder with use of a 

6 deadly weapon, attempted sexual assault with use of a deadly weapon, and burglary 

7 in the Eighth Judicial District Court, Clark County, Case No. Cll 7513. The trial was 

8 conducted by the Honorable Stephen Huffaker. Witter pleaded not guilty to the 

9 charges. He did not testify at trial. 

10 2. Witter's jury sentenced him to death on the murder count following a 

11 penalty hearing in which it found four aggravating circumstances: (1) that the 

12 murder was committed by a person who was previously convicted of a felony involving 

13 the use or threat of violation to the person of another; (2)-(3) that the murder was 

14 committed while the person of was engaged in the commission of or an attempt to 

15 commit a burglary and separately, a sexual assault; and (4) that the murder was 

16 committed to avoid or prevent a lawful arrest or to effect an escape from custody. 

17 3. An amended judgment of conviction was entered August 11, 1995. The 

18 court sentenced Witter to death on the murder count; a term of twenty years on the 

19 attempted murder count, plus an equal and consecutive term of twenty years for the 

20 use of a deadly weapon in connection with this offense; a term of twenty years on the 

21 attempted sexual assault count, plus an equal and consecutive term of twenty years 

22 for the use of a deadly weapon in connection with this offense; and a term often years 

23 

4 



1 on the burglary count. The terms on the attempted sexual assault charge were to run 

2 consecutive to the attempted murder charge. The term on the burglary charge was to 

3 run consecutive to the attempted sexual assault charge. Witter was also ordered to 

4 pay restitution in the amount of $2, 790, "with an additional amount to be 

5 determined." 

6 4. Witter timely appealed. 1 On July 22, 1996, Witter's convictions and 

7 death sentence were affirmed on direct appeal by the Nevada Supreme Court. Witter 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1 On direct appeal, Witter raised the following issues: 

(1) The trial court committed error by not allowing jury voir dire 
questioning concerning the potential impact of a prior violent felony conviction; 

(2) The trial court committed error by refusing to question prospective 
jurors concerning exposure to a prejudicial newspaper article published during jury 
selection; 

(3) The trial court committed error by failing to give jury instructions which 
adequately distinguished the elements of malice aforethought and premeditation/ 
deliberation; 

(4) Prosecutorial misconduct in the penalty phase closing arguments 
deprived Witter of a fair trial; 

(5) The trial court committed error in denying Witter's motion for a mistrial 
based on the victim's penalty hearing to the jury to "show no mercy" to the defendant; 

(6) The trial court committed error in denying Witter's motion for 
continuance to adequately prepare for the penalty hearing; 

(7) The trial court committed error by refusing to exclude witnesses who 
would be called at the penalty phase of trial; 

(8) The trial court committed error when it denied Witter's motion to argue 
last during the penalty phase; 

(9) The trial court committed prejudicial error by failing to follow the 
mandate of Supreme Court Rule 250 regarding the settling of jury instructions. 

(10) The trial court committed error in denying Witter's motion to strike the 
"preventing lawful arrest" aggravating circumstance; 

(11) The trial court committed error by allowing introduction of penalty 
phase evidence that Witter possessed a weapon while in jail; and 

(12) The trial court committed error by admitting penalty phase allegations 
that Witter was affiliated with a street gang. 

5 



1 v. State, 112 Nev. 908, 921 P.2d 886 (1996), cert. denied, 520 U.S. 1217 (1997) 

2 [hereinafter "Witter I"]. In the course of its order, the Nevada Supreme Court 

3 concluded that there was insufficient evidence to support the jury's finding of the 

4 "avoid lawful arrest" aggravating circumstance, see Nev. Rev. Stat. § 200.033(5) 

5 (1995), beyond a reasonable doubt. See Witter I, 112 Nev. at 928-30, 921 P.2d at 900-

6 01. It nevertheless upheld Witter's death sentence by finding, inter alia, that "the 

7 remaining four [sic] aggravators clearly outweigh the mitigating evidence presented" 

8 by Witter at trial. Id. at 930, 921 P.2d at 900. 2 

9 5. On October 27, 1997, Witter filed his proper person petition for writ of 

10 habeas corpus with the Eighth Judicial District Court and sought the appointment of 

11 counsel. On August 11, 1998, appointed counsel filed a supplemental brief in support 

12 of the petition, setting forth the following claims: (1) Witter's trial counsel was 

13 ineffective in myriad ways; and (2) his direct appeal counsel was ineffective in myriad 

14 ways. The court held an evidentiary hearing on Witter's petition on February 26, 

15 1999, and denied the petition in an order dated September 25, 2000. 

16 6. The Nevada Supreme Court affirmed the denial of relief in an 

17 unpublished order dated August 10, 2001. See Order of Affirmance, Witter v. State, 

18 Case No. 36927 (Nev. Aug. 2001). 

19 

20 

21 

22 

23 

2 The Nevada Supreme Court's analysis contained an obvious error: at the 
point it determined that the "avoid lawful arrest" aggravator did not apply to Witter's 
case, there were only three remaining aggravating circumstances. 
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1 7. On or about September 4, 2001, Witter filed a petition for a writ of 

2 habeas corpus in the United States District Court for the District of Nevada and 

3 sought the appointment of counsel. See Petition for a Writ of Habeas Corpus, Witter 

4 v. McDaniel, Case No. Ol-CV-01034 (D. Nev. Sept. 4, 2001). Witter, through 

5 appointed counsel, filed an amended petition on November 23, 2005, raising twelve 

6 claims. 3 On November 30, 2006, the district court entered an order staying the federal 

7 proceedings pending Witter's filing of a second state-court petition. 

8 

9 

10 

11 

12 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

3 Specifically, Witter alleged the following claims: 

(1) His conviction and sentence were invalid under Batson v. Kentucky, 4 76 
U.S. 79 (1986), and its progeny; 

(2) His conviction and sentence were invalid due to the trial court's refusal 
to allow Witter's counsel to ascertain the partiality of potential jurors; 

(3) His conviction and sentence were invalid due to comments made by the 
trial court to the jury venire; 

(4) His sentence was invalid where the trial court removed potential jurors 
who were qualified to serve as jurors under federal constitutional law; 

(5) His sentence was invalid due to the admission of impermissible victim-
impact evidence; 

(6) His sentence was invalid due to the state's use of his juvenile convictions 
as non-statutory aggravating evidence; 

(7) His sentence was invalid due to instructional error in the penalty phase 
of his trial; 

(8) His sentence was invalid due to the State's use of the same felony-
murder charges both to support his first-degree murder conviction on a felony-murder 
theory and as an aggravating circumstance; 

(9) His sentence was invalid because of prosecutorial misconduct in 
presenting evidence regarding his alleged gang affiliation; 

(10) His sentence was invalid due to the State's obtaining and presenting 
evidence from his mental-health evaluation; 

(11) His trial counsel was ineffective in failing to present evidence in the 
penalty phase that he suffers from Fetal Alcohol Effect (FAE); and 

(12) His trial counsel was ineffective in failing to present additional 
mitigating evidence at the penalty phase. 

7 



1 8. On February 14, 2007, Witter, through undersigned counsel, filed a 

2 petition for post-conviction relief in this Court, raising eighteen claims. 4 He filed a 

3 supplement to this petition raising an additional claim on May 29, 2007. 5 This Court 

4 denied the petition without an evidentiary hearing in an order dated September 26, 

5 2007. The Nevada Supreme Court affirmed in an unpublished order issued October 

6 20, 2009. Therein, it concluded that another two statutory aggravators - that the 

7 murder was committed in the course of a robbery and, separately, a sexual assault -

8 were invalid. See Witter v. State, Case No. 50447, 2009 WL 3571288, at *1 (Nev. Oct. 

9 20, 2009) (unpublished). It nevertheless again upheld Witter's death sentence, 

10 concluding "beyond a reasonable doubt that the jury would have found Witter death 

11 eligible absent the felony aggravating circumstances." See id. at *3. 

12 9. While this appeal was pending, Witter on April 28, 2008 filed a separate 

13 petition for a writ of habeas corpus in this Court, alleging that his conviction was 

14 

15 

16 

17 

18 

19 

20 

21 

22 

4 Therein, Witter alleged, albeit in different order, the same twelve claims 
listed above. He also alleged the following additional claims: 

(1) Execution by lethal injection violates the Eighth Amendment; 

(2) His conviction and sentence are invalid because the proceedings against 
him were overseen by elected judges; 

(3) His sentence is invalid due to the restrictive conditions on Nevada's 
death row; 

(4) His sentence is invalid due to the risk that the irreparable punishment 
of execution will be applied to innocent persons; 

(5) His sentence is invalid because the Nevada death penalty system 
operates in an arbitrary and capricious manner. 

(6) His sentence is invalid because the death penalty is cruel and unusual 
punishment; and 

(7) His convictions and sentence are invalid due to cumulative error. 
5 In this supplement, Witter alleged that his sentence violated the Eighth 

23 Amendment because he suffers from Fetal Alcohol Spectrum Disorder. 

8 



1 invalid under the Ninth Circuit's then-recent decision in Polk v. Sandoval, 503 F.3d 

2 903, 909 (9th Cir. 2007). This Court denied the petition without an evidentiary 

3 hearing in an order dated November 24, 2008. The Nevada Supreme Court affirmed 

4 in an unpublished order issued November 17, 2010. See Witter v. State, Case No. 

5 52964, 2010 WL 4673531 (Nev. Nov. 17, 2010). 

6 10. Following the completion of these proceedings, the federal district court 

7 reopened the earlier proceedings and denied Mr. Witter's petition in an order dated 

8 August 12, 2014. Witter's appeal of this order is currently pending at the Ninth 

9 Circuit Court of Appeals. See Witter v. Baker, Case Nos. 14-99009, 14-99010 (9th 

10 Cir.). 

11 11. Witter is not presently serving a sentence for a conviction other than the 

12 conviction(s) under attack in this petition. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

12. No execution date is scheduled. 

STATEMENT WITH RESPECT TO CLAIMS RAISED FOR THE FIRST TIME 
IN THE INSTANT PETITION 

The claims in this petition are not subject to state procedural default rules 

because they are timely pursuant to Whitehead v. State, 128 Nev._, 285 P.3d 1053 

(2012) (en bane). In Whitehead, the Nevada Supreme Court reversed the dismissal of 

a petition for writ of habeas corpus and remanded for consideration of the petitioner's 

claims on the merits, conluding that "a judgment of conviction that imposes 

restitution but does not set an amount of restitution, in violation of Nevada statutes, 

is not final and therefore does not trigger the one-year time limit for filing a post

conviction petition for writ of habeas corpus." See id. at_, 285 P.3d at 1054-55 (citing 

9 



1 NRS 176.105(1), 176.033(1)(c)). Then, following the logic of Whitehead, the Nevada 

2 Supreme Court concluded that "a judgment of conviction that imposes restitution in 

3 an uncertain amount" is not "final" for purposes of review. See Slaate v. State, 129 

4 Nev._,_ 298 P.3d 1170, 1170-71 (2013) (per curiam). The same logic applies to the 

5 instant petition. As noted above, this Court determined that restitution was 

6 appropriate in this case, but in its Amended Judgment of Conviction left the final 

7 amount of this restitution "to be determined." 

8 In the alternative, Witter presents the claims in this petition because 

9 intervening authority from the United States Supreme Court, Hurst v. Florida, 136 

10 S. Ct. 616 (2016), was not available to him in prior state post-conviction proceedings. 

11 Witter can demonstrate good cause and prejudice to overcome the state procedural 

12 bars when a federal court holds that a prior determination of the state courts is 

13 erroneous. See Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); accord 

14 Evans v. State, 117 Nev. 609, 643, 28 P.3d 498, 521 (2001) (good cause to overcome 

15 state procedural default exists when "a federal court concludes that a determination 

16 of this court is erroneous"). 

17 I I I 

18 I I I 

19 I I I 

20 I I I 

21 I I I 

22 I I I 

23 

10 



1 PRIOR COUNSEL 

2 The attorneys who previously represented Mr. Witter are: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

B. 

C. 

D. 

E. 

F. 

Trial and Sentencing: 
Phillip J. Kohn, Clark County Public Defender 
Kedric Bassett, Clark County Public Defender 

Direct Appeal: 
Robert L. Miller, Clark County Public Defender 

First Post-Conviction and Appeal: 
David M. Schieck (appointed) 

Federal Habeas Proceedings: 
Federal Public Defender for the District of Nevada 

Second Post-Conviction and Appeal: 
Federal Public Defender for the District of Nevada 

Third Post-Conviction and Appeal: 
Federal Public Defender for the District of Nevada 

11 



1 GROUNDS FOR RELIEF 

2 Witter hereby asserts the following ground for relief. 

3 CLAIMONE 

4 Witter's death sentence is invalid under the state and federal constitutional 

5 provisions guaranteeing an accused the right to a trial by jury and to have every fact 

6 exposing him to a harsher sentence proved by the State beyond a reasonable doubt. 

7 See U.S. Const. amends. V, VI, VII & XIV; Nevada Const. art. I, §§ 3, 6 & 8. 

8 In violation of these constitutional provisions, the Nevada Supreme Court 

9 twice has invalidated statutory aggravating circumstances found against Witter, but 

10 then upheld Witter's death sentence by re-weighing the remaining aggravators 

11 against the mitigating evidence presented at trial, in violation of Witter's right to a 

12 jury trial as set forth in Hurst. Specifically, in July 1996, the Nevada Supreme Court 

13 concluded that there was insufficient evidence to support the jury's finding of the 

14 "avoid lawful arrest" aggravating circumstance. See Witter v. State, 112 Nev. 908, 

15 928-30, 921 P.2d 886, 900-01 (1996) ["Witter I"]. Then, in October 2009, it concluded 

16 that another two statutory aggravators - that the murder was committed in the 

17 course of a robbery and, separately, a sexual assault, see Nev. Rev. Stat. § 200.033(4) 

18 (1995) - were invalid. See Witter v. State, Case No. 5044 7, 2009 WL 3571288, at *1 

19 (Nev. Oct. 20, 2009) (unpublished) ["Witter II"]. In both instances, the Nevada 

20 Supreme Court nevertheless upheld Witter's death sentence. In 1996, it found, inter 

21 alia, that "the remaining four [sic] aggravators clearly outweigh the mitigating 

22 evidence presented" by Witter at trial, see Witter I, 112 Nev. at 930, 921 P.2d at 900, 

23 

12 



1 and then, in 2009, it concluded "beyond a reasonable doubt that the jury would have 

2 found Witter death eligible absent the felony aggravating circumstances," see Witter 

3 II, 2009 WL 3571288, at *3. Pursuant to U.S. Supreme Court precedent interpreting 

4 the Sixth Amendment, as incorporated against the States through the Fourteenth 

5 Amendment, only a jury-and not a judge or judges-can find the facts permitting the 

6 imposition of a death sentence, and it must do so under beyond-a-reasonable-doubt 

7 standard. See Hurst, 136 S. Ct. at 621-24. Such fact-finding includes the process of 

8 measuring mitigation against aggravation and determining whether a death 

9 sentence is warranted. Nevada's state constitutional protections for a jury-trial right 

10 and for due process should be interpreted consistently with this federal case law. See 

11 Nevada Const. art. 1, secs. 3 & 8. The Nevada Supreme Court therefore usurped the 

12 jury's constitutional role by reweighing the evidence and affirming Witter's death 

13 sentence without applying a reasonable-doubt standard. Now that three of the four 

14 aggravators have been nullified by Nevada's highest court, Witter's death sentence is 

15 unlawful and he is entitled to a new penalty-phase proceeding before a jury of his 

16 peers. 

17 The error identified above is structural, because stripping a capital jury of its 

18 constitutional fact-finding role at the penalty phase represents a defect affecting the 

19 framework within which the trial proceeds, and thus infects the entire trial process. 

20 As a result, harmless error analysis is impermissible. If harmless error analysis is 

21 applied, the violation is prejudicial. Had the Nevada Supreme Court not engaged in 

22 its unlawful reweighing of the mitigation against the aggravation, the court would 

23 

13 



1 instead have remanded for resentencing. Consequently, in the absence of the error, 

2 the result would have been different, and prejudice is apparent. 

3 SUPPORTING FACTS 

4 1. The jury that sentenced Witter to death based its determination on four 

5 aggravating circumstances: (1) that the murder was committed by a person who was 

6 previously convicted of a felony involving the use or threat of violation to the person 

7 of another; (2)-(3) that the murder was committed while the person of was engaged 

8 in the commission of or an attempt to commit a burglary and separately, a sexual 

9 assault; and (4) that the murder was committed to avoid or prevent a lawful arrest 

10 or to effect an escape from custody. 

11 2. On direct appeal in 1996, the Nevada Supreme Court nullified the fourth 

12 aggravating circumstance. Witter I, 112 Nev. at 928-30, 921 P.2d at 900-01. Having 

13 struck one aggravator, it nevertheless found, inter aha, that "the remaining four [sic] 

14 aggravators clearly outweigh the mitigating evidence presented" by Witter at trial. 

15 Id. at 930, 921 P.2d at 900. Accordingly, the Nevada Supreme Court denied Witter's 

16 appeal without remanding for a new penalty hearing. 

17 3. In 2009, on a post-conviction appeal, the Nevada Supreme Court 

18 nullified the second and third aggravating circumstances identified above, leaving 

19 only one valid aggravating circumstance against Witter. Witter II, 2009 WL 3571288, 

20 at *1. However, it concluded "beyond a reasonable doubt that the jury would have 

21 found Witter death eligible absent the felony aggravating circumstances." Id. at *3. 

22 

23 

14 



1 Accordingly, the Nevada Supreme Court denied Witter's appeal without remanding 

2 for a new penalty hearing. 

3 4. The failure to require a jury to make the outweighing finding beyond a 

4 reasonable doubt constitutes structural error which requires vacation of the death 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

sentence. 
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1 CLAIMTWO 

2 Witter's death sentence is invalid under U.S. Const. Amends. V, VI, VIII, and 

3 XIV, Nevada Const. art. 1, §§ 3, 6 and 8, art. 4 § 2, because the jury in his capital trial 

4 was not instructed that in order to find Witter eligible for the death penalty, it must 

5 first find that the mitigation did not outweigh the statutory aggravating 

6 circumstances beyond a reasonable doubt. 

7 SUPPORTING FACTS 

8 1. The jury was not properly instructed that it needed to find each element 

9 of the offense rendering Witter's death eligible beyond a reasonable doubt. Under 

10 Nevada law, eligibility for a death sentence requires the finding of two elements: (1) 

11 the existence of one or more statutory aggravating circumstances, and (2) that the 

12 mitigating circumstances are not outweighed by the aggravating circumstances. 

13 NRS 175.554(3). 

14 2. Witter's jury was instructed in the penalty phase that the findings of 

15 aggravating circumstance had to be made beyond a reasonable doubt. See Penalty-

16 Phase Instruction No. 8. The jury was never instructed that it had to find the second 

17 element of death-eligibility, that the mitigating circumstances were not outweighed 

18 by the aggravating circumstances, beyond a reasonable doubt. 

19 3. Failure to instruct the jury on the burden of proof beyond a reasonable 

20 doubt violated Witter's right to a jury trial, due process of law, and a reliable sentence, 

21 and constitutes structural error which is prejudicial per se. In the alternative, the 

22 failure of the jury instruction to require that mitigating circumstances are not 

23 
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1 outweighed by aggravating circumstances beyond a reasonable doubt was prejudicial, 

2 and the State cannot prove beyond a reasonable doubt that the error was harmless. 

3 PRAYER FOR RELIEF 

4 For the reasons stated above, this Court should issue a Writ of Habeas Corpus, 

5 vacate Witter's death sentence, and grant him a new sentencing hearing. 

6 DATED this 11th day of January, 2017. 

7 Respectfully submitted, 

8 RENE L. VALLADARES 
Federal Public Defender 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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Isl Mjchael Pescetta 
MICHAEL PESCETTA 
Assistant Federal Public Defender 

lslTjffanvL. Nocon 
TIFF ANY L. NOCON 
Assistant Federal Public Defender 



1 VERIFICATION 

2 Under penalty of perjury, the undersigned declare that they are counsel for the 

3 petitioner named in the foregoing petition and know the contents thereof; that the 

4 pleading is true of their own knowledge except as to those matters stated on 

5 information and belief and as to such matters they believe them to be true. Petitioner 

6 personally authorized undersigned counsel to commence this action. 

7 DATED this 11th day of January, 2017. 

8 Respectfully submitted, 
RENE L. VALLADARES 

9 Federal Public Defender 

10 Isl Mjchael Pescetta 
MICHAEL PESCETTA 

11 Assistant Federal Public Defender 

12 Isl TjffanyL. Nocon 
TIFF ANY L. NOCON 

13 Assistant Federal Public Defender 
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1 CERTIFICATE OF SERVICE 

2 In accordance with Rule 5(b)(2)(B) of the Nevada Rules of Civil Procedure, the 

3 undersigned hereby certifies that on the 11th day of January 2017, a true and correct 

4 copy of the foregoing PETITION FOR A WRIT OF HABEAS CORPUS (POST-

5 CONVICTION), was served by depositing same for mailing in the United States mail, 

6 first-class postage prepaid, addressed to the parties as follows: 

7 Jeffrey M. Conner 
Assistant Solicitor General 

8 100 North Carson Street 
Carson City, Nevada 89701 

9 
Timothy Filson, Warden 

10 Ely State Prison 
P.O. Box 1989 

11 Ely, Nevada 89301 

12 Steven S. Owens 
Chief Deputy District Attorney 

13 200 Lewis Avenue 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

Las Vegas, Nevada 89155 

Isl Stephanje Young 
An Employee of the Federal Public Defender 
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9 CLARK COUNTY, NEV ADA 

1 O WILLIAM WITTER, ) 

Electronically Filed 
01/31/2017 04:50:02 PM 

' 
~j.~'"-

CLERK OF THE COURT 

11 Petitioner, 
) 
) 
) 
) 
) 

CASENO: 94Cll7513 

12 -vs- DEPTNO: IV 

13 THE STATE OF NEVADA, ) 
) 
) 14 Respondent. 

-----------) 15 

16 

17 

RESPONSE AND MOTION TO DISMISS FOURTH HABEAS PETITION 
DATE OF HEARING: 2/28/17 

TIME OF HEARING: 11 :00 AM 

18 COMES NOW, the State of Nevada, by STEVEN WOLFSON, District Attorney, 

19 through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby submits this 

20 Response and Motion to Dismiss Fourth Habeas Petition. 

21 This response is made and based upon all the papers and pleadings on file herein, the 

22 attached points and authorities in support hereof, and oral argument at the time of hearing, if 

23 deemed necessary by this Honorable Court. 

24 I I I 

25 I I I 

26 I I I 

27 I I I 

28 / / / 
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1 POINTS AND AUTHORITIES 

2 STATEMENT OF THE CASE 

3 In 1995, William Witter was convicted of Murder With Deadly Weapon, Attempt 

4 Sexual Assault With Deadly Weapon, and Burglary for assaulting and attempting to rape 

5 Kathryn Cox, and then stabbing to death her husband, James Cox, when he tried to come to 

6 his wife's aid. Witter received the death penalty. His convictions and sentence were 

7 affirmed on direct appeal. Witter v. State, 112 Nev. 908, 921 P.2d 886 (1996). Remittitur 

8 issued on December 23, 1996. 

9 Witter filed a timely first post-conviction petition which was denied by the district 

1 O court after an evidentiary hearing and then affirmed on appeal by the Nevada Supreme Court 

11 in an unpublished order (SC# 36927). Remittitur issued on September 14, 2001. After 

12 litigating a federal habeas petition for several years, Witter returned to state court by filing a 

13 second state habeas petition on February 14, 2007. That petition was also denied and again 

14 affirmed on appeal by the Nevada Supreme Court in an unpublished order (SC# 50447). 

15 Witter also filed a third state habeas petition on April 28, 2008, which was also denied and 

16 affirmed on appeal (SC# 52964). Remittitur from this third habeas appeal issued on 

17 February 14, 2011. Thereafter, Witter returned to his federal habeas litigation and currently 

18 has an appeal pending in the Ninth Circuit. 

19 Meanwhile, Petitioner has filed his fourth state habeas petition which raises issues 

20 based on Hurst v. Florida, 577 U.S. , 136 S.Ct. 616 (2016). The State now responds. 

21 ARGUMENT 

22 Petitioner's Hurst v. Florida, 577 U.S. , 136 S.Ct. 616 (2016), claim must be denied 

23 and/or dismissed as untimely, presumptively prejudicial, waived and abusive pursuant to 

24 NRS 34.726, NRS 34.800 and NRS 34.810. 

25 I. The Fourth Petition is Procedurally Barred 

26 A. Application of Procedural Bars is Mandatory 

27 The one-year time bar of NRS 34.726 is strictly construed. Gonzales v. State, 118 

28 Nev. 590, 593-596, 53 P.3d 901, 902-904 (rejected post-conviction petition filed two days 
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2 

3 

4 

5 

6 

7 

8 

late pursuant to the "clear and unambiguous" provisions of NRS 34.726(1)). Further, the 

district courts have a duty to consider whether post-conviction claims are procedurally 

barred. State v. Eighth Judicial District Court (Riker), 121 Nev. 225, 234, 112 P.3d 1070, 

1076 (2005). The Nevada Supreme Court has found that "[a]pplication of the statutory 

procedural default rules to post-conviction habeas petitions is mandatory," noting: 

Habeas corpus petitions that are filed many years after conviction are an 
unreasonable burden on the criminal justice system. The necessity for a 
workable system dictates that there must exist a time when a criminal 
conviction is final. 

9 Id., at 231, 112 P.3d at 1074. Additionally, the Court held that procedural bars "cannot be 

10 ignored when properly raised by the State." Id., at 233, 112 P.3d at 1075. The Nevada 

11 Supreme Court has granted no discretion to the district courts regarding whether to apply the 

12 statutory procedural bars. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

B. NRS 34.726(1) 

NRS 34. 726( 1) states that "unless there is good cause shown for delay, a petition that 

challenges the validity of a judgment or sentence must be filed within 1 year after entry of 

the judgment of conviction or, if an appeal has been taken from the judgment, within 1 year 

after the Supreme Court issues its remittitur." The one-year time bar is strictly construed and 

enforced. Gonzales, 118 Nev. 590, 53 P.3d 901. The Nevada Supreme Court has held that 

the "clear and unambiguous" provisions of NRS 34.726(1) demonstrate an "intolerance 

toward perpetual filing of petitions for relief, which clogs the court system and undermines 

the finality of convictions." Pellegrini v. State, 117 Nev. 860, 875, 34 P.3d 519, 529 (2001). 

Remittitur issued from Petitioner's direct appeal on December 23, 1996. Therefore, 

23 Petitioner had until December 23, 1997, to file a timely habeas petition. Petitioner filed the 

24 Fourth Petition on January 11, 2017. As such, the Fourth Petition is time barred. 

25 Even if the one-year rule did not begin to run until Petitioner's new issue was 

26 available, the Fourth Petition is still time barred. Petitioner's contention is that, "The jury 

27 was never instructed that it had to find the second element of death-eligibility, that the 

28 mitigating circumstances were not outweighed by the aggravating circumstances, beyond a 
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1 reasonable doubt." Fourth Petition, p. 16. Petitioner premises this contention upon Hurst. 

2 Id. at 10. It is undisputable that Hurst was published in 2016; however, Hurst was merely an 

3 application of Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002). Hurst, 577 U.S. at __ , 

4 136 S.Ct. at 621-22 ("[t]he analysis the Ring Court applied to Arizona's sentencing scheme 

5 applies equally to Florida's"). Ring was published on June 24, 2002. As such, this 

6 complaint is time barred because Petitioner failed to raise it within one year of Ring's 

7 publication. 

8 C. NRS 34.800 

9 NRS 34.800 recognizes that a post-conviction petition should be dismissed when 

1 O delay in presenting issues would prejudice the State in responding to the petition or in retrial. 

11 NRS 34.800(1). NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if 

12 "[a] period of five years [elapses] between the filing of a judgment of conviction, an order 

13 imposing sentence of imprisonment or a decision on direct appeal of a judgment of 

14 conviction and the filing of a petition challenging the validity of a judgment of conviction." 

15 See also, Groesbeck v. Warden, 100 Nev. 259, 260, 679 P.2d 1268, 1269 (1984), superseded 

16 by statute as recognized by, Hart v. State, 116 Nev. 558, 1 P.3d 969 (2000) ("petitions that 

17 are filed many years after conviction are an unreasonable burden on the criminal justice 

18 system. The necessity for a workable system dictates that there must exist a time when a 

19 criminal conviction is final."). 

20 To invoke the presumption, the statute requires that the State specifically plead 

21 presumptive prejudice. NRS 34.800(2). More than five years has passed since Remittitur 

22 issued from Petitioner's direct appeal on December 23, 1996. Indeed, over 20 years have 

23 passed since Petitioner's direct appeal was final. As such, the State pleads statutory laches 

24 under NRS 34.800(2) and prejudice under NRS 34.800(1) against the Fourth Petition. After 

25 such a passage of time, the State is prejudiced in its ability to answer the Fourth Petition and 

26 retry the penalty-phase. If Petitioner's fourth go around on state post-conviction review is 

27 not dismissed or denied on the procedural bars, the State will be forced to track down 

28 witnesses who may have died or retired in order to prove a case that is more than two 
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10 

11 

12 

13 

decades old. Assuming witnesses are available, their memories have certainly faded and 

they will not present to a jury the same way they did in 1995. 

D. NRS 34.810 

Petitioner's fourth attempt at state habeas relief must be dismissed on waiver grounds 

and as an abuse of the writ. Claims that could have been raised on direct appeal or in a prior 

petition are barred under NRS 34.810(1 )(b ): 

The court shall dismiss a petition if the court determines that: 

(b) The petitioner's conviction was the result of a trial and the grounds for the 
petition could have been: 

( 1) Presented to the trial court; 
(2) Raised in a direct appeal or a prior petition for a writ of habeas 
corpus or post-conviction relief, unless the court finds both cause for the 
failure to present the grounds and actual prejudice to the petitioner. 

(Emphasis added). The failure to raise grounds for relief at the first opportunity is an abuse 

of the writ. NRS 34.810(2). Additionally, petitions that re-raise previously rejected 

14 complaints must be dismissed. Id. 

15 Nevada law dictates that all claims appropriate for direct appeal must be pursued on 

16 direct appeal or they will be "considered waived in subsequent proceedings." Franklin v. 

17 State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994), disapproved on other grounds, 

18 Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999). The Nevada Supreme Court has 

19 emphasized that: "[a] court must dismiss a habeas petition if it presents claims that either 

20 were or could have been presented in an earlier proceeding, unless the court finds both cause 

21 for failing to present the claims earlier or for raising them again and actual prejudice to the 

22 petitioner." Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001) (emphasis 

23 added). Where a claim arises after direct appeal, a petitioner has one year in which to file a 

24 petition alleging the claim or it too is barred. Rippo v. State, 132 Nev._,_, 368 P.3d 729, 

25 734 (2016) ("[A] petition . . . has been filed within a reasonable time after the . . . claim 

26 became available so long as it is filed within one year after entry of the district court's order 

27 disposing of the prior petition or, if a timely appeal was taken from the district court's order, 

28 within one year after this court issues its remittitur."). 
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Petitioner's Hurst claim is barred by NRS 34.810( 1 )(b )(2) as waived and by NRS 

34.810(2) as an abuse of the writ since it was not raised within a year of when it became 

available to him. Petitioner's contention is that a new penalty hearing is required because of 

Hurst. Fourth Petition, p. 17. It is undisputable that Hurst was published in 2016; however, 

Hurst was merely an application of Ring. Hurst, 577 U.S. at_, 136 S.Ct. at 621-22 ("[t]he 

analysis the Ring Court applied to Arizona's sentencing scheme applies equally to 

Florida's"). Ring was published on June 24, 2002. Petitioner's failure to raise this 

8 complaint by June 24, 2003, amounts to a waiver. Petitioner could have raised his Ring 

9 complaint during the litigation of his prior petitions or he could have filed an additional 

1 O petition raising this contention. This complaint could have been presented to this Court at 

11 any point after June 24, 2002. Petitioner's failure to do so renders his claim procedurally 

12 barred under NRS 34.810. 

13 II. Petitioner Fails to Justify Ignoring the Procedural Bars 

14 This Court cannot disregard the procedural bars because Petitioner has failed to prove 

15 good cause and substantial prejudice. To overcome the procedural bars, a petitioner must 

16 demonstrate: (1) good cause for delay in filing his petition or for bringing new claims or 

17 repeating claims in a successive petition; and (2) undue or actual prejudice. NRS 34.726(1); 

18 NRS 34.800(1 ); NRS 34.810(3). To establish prejudice "a petitioner must show that errors 

19 in the proceedings underlying the judgment worked to the petitioner's actual and substantial 

20 disadvantage." State v. Huebler, 128 Nev._,_, 275 P.3d 91, 94-95 (2012), cert. denied, 

21 _U.S. __ , 133 S.Ct. 988 (2013). 

22 "To establish good cause, petitioners must show that an impediment external to the 

23 

24 

25 

26 

27 

28 

defense prevented their compliance with the applicable procedural rule. A qualifying 

impediment might be shown where the factual or legal basis for a claim was not reasonably 

available at the time of default." Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003), 

rehearing denied, 120 Nev. 307, 91 P.3d 35 cert. denied, 543 U.S. 947, 125 S.Ct. 358 (2004); 

see also, Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003) ("In order to 

demonstrate good cause, a petitioner must show that an impediment external to the defense 
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1 prevented him or her from complying with the state procedural default rules"); Pellegrini, 

2 117 Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a physician's 

3 declaration in support of a habeas petition were sufficient "good cause" to overcome a 

4 procedural default, whereas finding by Supreme Court that defendant was suffering from 

5 Multiple Personality Disorder was). An external impediment could be "that the factual or 

6 legal basis for a claim was not reasonably available to counsel, or that 'some interference by 

7 officials' made compliance impracticable." Id. (quoting, Murray v. Carrier, 477 U.S. 478, 

8 488, 106 S.Ct. 2639, 2645 (1986)); see also, Gonzalez, 118 Nev. at 595, 53 P.3d at 904 

9 (citing Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). 

1 O The Nevada Supreme Court has held that, "appellants cannot attempt to manufacture 

11 good cause[.]" Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a 

12 "substantial reason; one that affords a legal excuse." Hathaway, 119 Nev. at 251, 71 P.3d at 

13 506; (quoting, Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989), superseded 

14 by statute as recognized by, Huebler, 128 Nev. at_, 275 P.3d at 95, footnote 2). Excuses 

15 such as the lack of assistance of counsel when preparing a petition as well as the failure of 

16 trial counsel to forward a copy of the file to a petitioner have been found not to constitute 

17 good cause. Phelps v. Dir. Nev. Dep't of Prisons, 104 Nev. 656,660, 764 P.2d 1303, 1306 

18 (1988), superseded by statute as recognized by, Nika v. State, 120 Nev. 600, 607, 97 P.3d 

19 1140, 1145 (2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995). 

20 A. No Good Cause 

21 Petitioner's failure to prosecute his Ring / Hurst complaint within one year of when it 

22 became available precludes a finding of good cause. Petitioner's contention is that a new 

23 penalty hearing is required because of Hurst. Fourth Petition, p. 17. It is undisputable that 

24 Hurst was published in 2016; however, Hurst was merely an application of Ring. Hurst, 577 

25 U.S. at _, 136 S.Ct. at 621-22 ("[t]he analysis the Ring Court applied to Arizona's 

26 sentencing scheme applies equally to Florida's"). Ring was published on June 24, 2002. As 

27 such, Petitioner had until June 24, 2003, to bring this claim. Petitioner has done nothing to 

28 address the more than fourteen years that have passed between June 24, 2002, and the filing 
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of the Fourth Petition on January 11, 2017. Ring was continuously available to Petitioner 

during that nearly fifteen year period. Petitioner's silence is an admission that he cannot 

demonstrate good cause. Polk v. State, 126 Nev. _, _, 233 P.3d 357, 360-61 (2010); 

District Court Rules 13(2); Eighth Judicial District Court Rules 3.20(b). 

Petitioner cannot demonstrate an impediment external to the defense since Ring has 

been readily available to him for nearly fifteen years. Petitioner will undoubtedly argue that 

his change in law impediment should be counted from Hurst and not Ring. However, 

"[g]ood cause for failing to file a timely petition or raise a claim in a previous proceeding 

may be established where the factual or legal basis for the claim was not reasonably 

available." Bejarano v. State, 122 Nev. 1066, 1073, 146 P.3d 265, 270 (2006). The issue is 

when the legal basis arose for Petitioner's newest claim. Hurst's publication date is 

irrelevant because Hurst was merely an application of Ring. Hurst, 577 U.S. at_, 136 S.Ct. 

at 621-22 ("[t]he analysis the Ring Court applied to Arizona's sentencing scheme applies 

equally to Florida's"). The entirety of the United States Supreme Court's discussion in Hurst 

focused on applying Ring to the case before it. Id. The Court ended by concluding: 

As with Timothy Ring, the maximum punishment Timothy Hurst could have 
received without any Judge-made findings was life in prison without parole. As 
with Ring, a judge increased Hurst's authorized punishment based on her own 
factfinding. In light of Ring, we hold that Hurst's sentence violates the Sixth 
Amendment. 

Id. at _, 136 S.Ct. at 622. Petitioner cannot use Hurst to bootstrap himself into a timely 

Ring complaint. See, Crump v. State, 2016 Nev. Unpub. Lexis 374, p. 6-7, footnote 5 

("Riley would not provide good cause as it relies on Hern, which has been available for 

decades"). 1 

Nor can Petitioner fall back on allegations of ineffectiveness of prior post-conviction 

counsel for failing to raise a Ring challenge in a timely fashion since the Federal Public 

Defender (FPD) has represented Petitioner since 2001. Fourth Petition, p. 7. Further, the 

decision to litigate in federal court does not excuse Petitioner's failure to comply with 

1 Citation to the unpublished opinion in Crump as persuasive authority is permissible. NRAP 36(c)(3) ("A party may 
cite for its persuasive value, if any, an unpublished disposition issued by this court on or after January 1, 2016."); MB 
America Inc. v. Alaska Pacific Leasing Company, 123 Nev. Ad. Op. 8, 15, n.l (Feb. 4, 2016) (allowing citation to 
unpublished orders, entered on or after January 1, 2016, for their persuasive value). 
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1 Nevada's procedural default rules. Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 

2 (1989), abrogated on other grounds, Huebler, 128 Nev. at 197, footnote 2, 275 P.3d at 95, 

3 footnote 2. 

4 B. Insufficient Prejudice 

5 Petitioner cannot establish "that errors in the proceedings underlying the judgment 

6 worked to the petitioner's actual and substantial disadvantage." Huebler, 128 Nev. at _, 

7 275 P.3d at 94-95. Hurst does not apply retroactively to Petitioner. Even if it did, Petitioner 

8 received the process he was due under Ring. 

9 

10 

11 

12 

13 

14 

15 

16 

1. Hurst Applies Prospectively Only 

Hurst is an application of Ring. As explained supra, Hurst ruled that "[t]he analysis 

the Ring Court applied to Arizona's sentencing scheme applies equally to Florida's." Hurst, 

577 U.S. at_, 136 S.Ct. at 621-22. The entirety of this Court's discussion in Hurst focused 

on applying Ring to the case before it. Id. The Court ended by concluding: 

As with Timothy Ring, the maximum punishment Timothy Hurst could have 
received without any judge-made findings was life in prison without parole. As 
with Ring, a judge increased Hurst's authorized punishment based on her own 
factfinding. In light of Ring, we hold that Hurst's sentence violates the Sixth 
Amendment. 

17 Id. at , 136 S.Ct. at 622. 

18 The United States Supreme Court addressed the retroactivity of Ring in Schriro v. 

19 Summerlin, 542 U.S. 348, 351-59, 124 S.Ct. 2519, 2522-27 (2004). After an extensive 

20 analysis, Schriro concluded that "Ring announced a new procedural rule that does not apply 

21 retroactively to cases already final[.]" Id. at 358, 124 S.Ct. at 2526-27. Further, other courts 

22 have concluded that Hurst is not retroactive. Asay v. State, 2016 Fla. LEXIS 2729, p. 11-12 

23 (Fla. 2016) ("Hurst v. Florida should not apply retroactively to cases that were final when 

24 Ring was decided); Reeves v. State, 2016 Ala. Crim. App. LEXIS 37, p. 106 (Crim. App. 

25 June 10, 2016) ("Because Ring does not apply retroactively on collateral review, it follows 

26 that Hurst also does not apply retroactively on collateral review."). 

27 The Delaware Supreme Court appears to be the lone dissenter from the view that 

28 Hurst is not retroactive and instead held that its precedent interpreting Hurst had retroactive 
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1 application as a watershed rule of criminal procedure. Powell v. State, 2016 Del. LEXIS 

2 649, p. 10-11 (Del. 2016). However, the Delaware Supreme Court distinguished its 

3 precedent applying Hurst from Hurst and Ring. Id. at 9 ("unlike Rauf, neither Ring nor 

4 Hurst involved a Due Process Clause violation caused by the unconstitutional use of a lower 

5 burden of proof."). It is important to note that this burden of proof issue is the entire point of 

6 Petitioner's argument. Fourth Petition, p. 16 ("Failure to instruct the jury on the burden of 

7 proof beyond a reasonable doubt violated Mr. Echavarria's right to a jury trial, due process 

8 of law, and a reliable sentence, and constitutes structural error which is prejudicial per se"). 

9 This conclusion, by the only Court offering any support to Petitioner's position, that his 

1 O argument is fundamentally distinguishable from Hurst should be fatal to his complaint. 

11 Regardless, reliance upon the watershed rule of criminal procedure exception to the bar 

12 against retroactive application to final convictions is problematic because "with the 

13 exception of the right to counsel in Gideon v. Wainwright, 372 U.S. 335, 345, 83 S.Ct. 792 

14 (1963), the Supreme Court has not recognized any such rule." Ennis v. State, 122 Nev. 694, 

15 701, 137 P.3d 1095, 1100 (2006). Petitioner's conviction was final with the 1996 Remittitur 

16 from his direct appeal. As such, neither Ring nor Hurst apply to this matter. 

17 2. Neither appellate reweighing nor the selection decision implicate Hurst 

18 Either Petitioner is misusing Hurst as a tool to raise a burden of proof challenge to the 

19 post-death eligibility selection determination or he is suggesting that the Nevada Supreme 

20 Court's reweighing analysis on direct appeal and on appeal of the denial of his second 

21 habeas petition violated Hurst. Witter v. State, 112 Nev. 908, 921 P.2d 886 (1996); Order of 

22 Affirmance, SC# 50447, filed October 20, 2009. Both of these complaints are equally 

23 unpersuasive because the Nevada Supreme Court has rejected the view that the post-death 

24 eligibility selection decision is a factual determination. 

25 Ring applied Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), to 

26 Arizona's death penalty scheme, which allowed a judge to determine whether a statutory 

27 aggravating circumstance existed. The Ring Court determined that "[b ]ecause Arizona's 

28 enumerated aggravating factors operate as 'the functional equivalent of an element of a 
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greater offense,' ... the Sixth Amendment requires that they be found by a jury." Ring, 536 

U.S. at 609, 122 S. Ct. at 2443. Similarly, Hurst concluded: 

The Sixth Amendment protects a defendant's right to an impartial jury. This 
right required Florida to base Timothy Hurst's death sentence on a jury's 
verdict, not a judge's factfinding. Florida's sentencing scheme, which required 
the judge alone to find the existence of an aggravating circumstance, is 
therefore unconstitutional. 

Hurst, 577 U.S. at , 136 S.Ct. at 624. 

a. The selection weighing instruction was appropriate 

The beyond a reasonable doubt standard does not apply to the selection phase of a 

capital sentencing proceeding since it is not a factual determination. Nevada capital penalty 

proceedings comply with the requirements of Apprendi, Ring and Hurst since a jury 

determines death eligibility using the beyond a reasonable doubt standard: 

At the penalty phase of a capital trial in Nevada, the jury determines whether 
any aggravating circumstances have been proven beyond a reasonable doubt 
and whether any mitigating circumstances exist. NRS 175.554(2), (4). If the 
jury unanimously finds that at least one statutory aggravating circumstance has 
been proven beyond a reasonable doubt, the jury must also determine whether 
there are mitigating circumstances 'sufficient to outweigh the aggravating 
circumstance or circumstances found.' NRS 175.554(3). 

Nunnery v. State, 127 Nev. 749,772,263 P.3d 235, 251(2011). 

Once the jury determines that the prosecution has established the presence of one or 

more aggravating circumstances beyond a reasonable doubt, thereby establishing death 

eligibility, the question becomes one of determining the appropriate punishment. However, 

this second step "is not part of the narrowing aspect of the capital sentencing process. Rather, 

its requirement to weigh aggravating and mitigating circumstances renders it, by definition, 

part of the individualized consideration that is the hallmark of what [ this Court] has referred 

to as the selection phase of the capital sentencing process." Lisle v. State, 131 Nev. __ , _, 

351 P.3d 725,732 (2015). This weighing is not a factual determination and is not subject to 

the beyond a reasonable doubt standard. Nunnery, 127 Nev. __ , 263 P.3d at 251-53. The 

Court reached this conclusion in the context of a Ring and Appendi challenge to the 

omission of the beyond a reasonable doubt standard from Nevada's weighing instruction. Id. 
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Nevada has long rejected any attempts to apply a reasonable doubt standard to the 

weighing process. DePasquale v. State, 106 Nev. 843, 852, 803 P.2d 218, 223 (1990); 

Gallego v. State, 101 Nev. 782, 711 P.2d 856 (1985); Ybarra v. State, 100 Nev. 167, 679 

P.2d 797 (1984). In Nevada, the weighing process is mandatory and must be conducted by a 

jury, but the reasonable doubt standard does not apply to this individualized decision by the 

jurors: "Nothing in the plain language of these provisions [NRS 200.030(4)(a) and NRS 

175.554(3)] requires a jury to find, or the State to prove, beyond a reasonable doubt that no 

mitigating circumstances outweighed the aggravating circumstances in order to impose the 

death penalty." McConnell v. State, 125 Nev._, 212 P.3d 307, 314-15 (2009). 

Instead, Nevada's weighing process is "a moral decision that is not susceptible to 

proof." Id. (citingPenryv. Lynaugh, 492 U.S. 302,319,109 S.Ct. 2934 (1989)); Caldwell v. 

Mississippi, 472 U.S. 320, 340 n. 7, 105 S.Ct. 2633 (1985) (weighing is a "highly 

subjective," "largely moral judgment" "regarding the punishment that a particular person 

deserves .... "). Exempting this moral judgment from the beyond a reasonable doubt standard 

is permissible because the states enjoy a broad range of discretion in imposing the death 

penalty, including the manner in which aggravating and mitigating circumstances are 

weighed: 

In aggregate, our precedents confer upon defendants the right to present 
sentencers with information relevant to the sentencing decision and oblige 
sentencers to consider that information in determining the a2propriate 
sentence. The thrust of our mitigation jurisprudence ends here. "LW]e have 
never held that a specific method for balancing mitigating and a&gravating 
factors in a capital sentencing proceeding is constitutionally required. ' 

Kansas v. Marsh, 548 U.S. 163, 175, 126 S.Ct. 2516, 2525 (2006) (citing Franklin v. 

Lynaugh, 487 U.S. 164, 179, 108 S.Ct. 2320 (1988)). "Weighing is not an end, but a means 

to reaching a decision." Id. Further, a state death penalty statute may place the burden on 

the defendant to prove that the mitigating circumstances outweigh aggravating 

circumstances. Walton v. Arizona, 497 U.S. 639, 650, 110 S.Ct. 3047 (1990). Accordingly, 

Hurst imposes no burden on the states as to a jury's individualized and highly subjective 

weighing of aggravating and mitigating circumstances in a death penalty determination. 
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b. Appellate reweighing was appropriate 

Appellate reweighing after invalidation of an aggravating circumstance 1s 

appropriate because it does not involve a factual determination. In Clemons v. Mississippi, 

494 U.S. 738, 110 S. Ct. 1441 (1990), the United States Supreme Court found it 

constitutionally permissible for an appellate court to uphold a death sentence imposed by a 

jury upon invalidation of an aggravating factor, if the court conducts a harmless error or a 

reweighing analysis. Id. at 744, 110 S. Ct. at 1446. While Court rejected the notion that 

"state appellate courts are required to or necessarily should engage in reweighing or 

harmless-error analysis when errors have occurred in a capital sentencing proceeding," such 

review was constitutionally permissible. Id. at 754, 110 S. Ct. at 1451. 

The Nevada Supreme Court resolved the question left to it by the United States 

Supreme Court as follows: 

A death sentence based in part on an invalid aggravator may be upheld either 
by reweighing the aggravating and mitigating evidence or conducting a 
harmless-error review. If this Court cannot conclude beyond a reasonable 
doubt that the jury would have imposed death absent the erroneous aggravating 
circumstance, [ the Nevada Supreme Court] must vacate the death sentence and 
remand the matter to the district court for a new penalty hearing. 

Archanian v. State, 122 Nev. 1019, 1040, 145 P.3d 1008, 1023 (2006) (footnote omitted). 

Petitioner's radical expansion of Ring and Hurst would require abandonment of 

Clemons. Such an outcome is contrary to the great weight of authority. Indeed, the United 

States Supreme Court has arguably already rejected Petitioner's contention. Ring 

specifically noted that Ring "does not question the Arizona Supreme Court's authority to 

reweigh the aggravating and mitigating circumstances after that court struck one aggravator." 

Ring, 536 U.S. at 597, footnote 4, 122 S.Ct. at 2437, footnote 4. Both Hurst and Ring noted 

the availability of harmless error review on remand. Hurst, 577 U.S. at _, 136 S.Ct. at 

624; Ring, 536 U.S. at 609, footnote.7, 122 S. Ct. at 2443, footnote 7. Further, in Brown v. 

Sanders, 546 U.S. 212, 217, 126 S. Ct. 884, 890 (2006), the United States Supreme Court 

acknowledged the ability of courts in weighing states to engage in harmless error review or 

reweighing upon invalidating an aggravator. Brown applied a similar analysis to 
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1 California's non-weighing death penalty scheme, determining that "[a]n invalidated 

2 sentencing factor (whether an eligibility factor or not) will render the sentence 

3 unconstitutional by reason of its adding an improper element to the aggravation scale in the 

4 weighing process unless one of the other sentencing factors enables the sentencer to give 

5 aggravating weight to the same facts and circumstances." Id. at 220, 126 S. Ct. at 892 

6 (footnote omitted). The Court then determined that the invalidated aggravator "could not 

7 have 'skewed' the sentence, and no constitutional violation occurred." Id. at 223, 126 S. Ct. 

8 at 894. 

9 The Nevada Supreme Court has relied upon Clemons to hold that reweighing in the 

10 face of an invalid aggravating circumstance was appropriate. Bridges v. State, 116 Nev. 

11 752, 766, 6 P.3d 1000, 1010 (2000). Nevada is not alone among the states in approving of 

12 Clemons reweighing and/or harmless error review. State v. Abdullah, 158 Idaho 386, 470-

13 71, 348 P.3d 1, 79 (2015); State v. Kirkland, 140 Ohio St. 3d 73, 86-87, 15 N.E.3d 818, 834 

14 (2014); Gillett v. State, 148 So.3d 260, 267-69 (Miss. 2014); State v. Berger, 2014 SD 61 ,r 
15 31 n.8, 853 N.W.2d 45, 57 n.8 (2014); State v. Hausner, 230 Ariz. 60, 84,280 P.3d 604,628 

16 (2012); State v. Sandoval, 280 Neb. 309, 357-58, 364, 788 N.W.2d 172, 214-15, 218 (2010); 

17 Billups v. State, 72 So. 3d 122, 134 (Ala. Crim. App. 2010); People v. Mungia, 44 Cal. 4th 

18 1101, 1139, 189 P.3d 880, 907 (2008); State v. Rice, 184 S.W.3d 646, 677 (Tenn. 2006); 

19 Myers v. State, 2006 OK CR 12, ,r,r 105-115, 133 P.3d 312, 336-37 (Okla. Crim. App. 2006); 

20 Lambert v. State, 825 N.E.2d 1261, 1263 (Ind. 2005); State v. Sapp, 105 Ohio St. 3d 104, 

21 120, 822 N.E.2d 1239, 1257 (2004). 

22 Similarly, federal appellate courts have endorsed the use of Clemons reweighing 

23 and/or harmless-error analysis post-Ring. Pensinger v. Chappell, 787 F.3d 1014, 1029 (9th 

24 Cir. 2015); Hanson v. Sherrod, 797 F.3d 810, 839 (10th Cir. 2015); Dixon v. Houk, 737 F.3d 

25 1003, 1013 (6th Cir. 2013); Corcoran v. Levenhagen, 593 F.3d 547, 552 (7th Cir. 2010), 

26 vacated and remanded on other grounds, Wilson v. Corcoran, 562 U.S. 1, 131 S. Ct. 13 

27 (2010); Jennings v. McDonough, 490 F.3d 1230, 1248-51 (11th Cir. 2007); United States v. 

28 
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Fields, 483 F.3d 313, 345-46 (5th Cir. 2007); Allen v. Lee, 366 F.3d 319, 344 (4th Cir. 

2004). 

The Oklahoma Court of Criminal Appeals specifically considered a challenge to 

appellate reweighing of aggravating and mitigating circumstances in light of Ring in Torres 

v. State, 2002 OK CR 35, 58 P.3d 214 (Okla. Crim. App. 2002), cert. denied, 538 U.S. 928, 

123 S. Ct. 1580 (2003). The Court concluded: 

Oklahoma's provision that jurors make the factual finding of an aggravating 
circumstance beyond a reasonable doubt is all that Rinf requires. Once that 
finding is made, the substantive elements of the capita crime are satisfied. 
Contrary to Torres's argument, this Court does not engage in fact-finding on a 
substantive element of a capital crime when reweighing evidence on appeal. 
The jury has already found the substantive facts - the existence of aggravating 
circumstances - and this Court does not substitute its judgment for that of the 
jury's regarding that finding when reweighing. 

Id. at ,r 7, 58 P.3d at 216. 

Appellate reweighing or harmless error review after invalidation of an aggravating 

circumstance does not implicate factual findings. In Clemons, the High Court determined 

that, "[e]ven if under Mississippi law, the weighing of aggravating and mitigating 

circumstances were not an appellate, but a jury, function, it was open to the Mississippi 

Supreme Court to find that the error which occurred during the sentencing proceeding was 

harmless." Clemons, 494 U.S. at 752, 110 S. Ct. at 1450. Harmless error analysis is 

repeatedly and consistently applied in appellate review, and, while in Mississippi the jury 

was entrusted with the weighing determination, the appellate court was still entitled to 

review the verdict after invalidating a sentencing factor to determine whether it would 

remain the same. This holds true even after Ring. 

That an appellate court merely utilizes the factual findings of a jury in conducting a 

reweighing or harmless error analysis fundamentally distinguishes this case from Ring and 

Hurst. This reality does not change merely because Clemons noted that previous precedent 

had not required a jury to make the factual findings necessary to impose a death sentence 

since nothing about appellate reweighing or harmless error analysis invades the province of 

the jury in determining the existence of statutory aggravators that make a defendant death 
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eligible. A jury's factual determination of whether a defendant is death eligible is all Ring 

requires, and the jury in this case made that decision. 

Nor is appellate reweighing or harmless error analysis suddenly taboo merely because 

Hurst overruled Hildwin v. Florida, 490 U.S. 638, 109 S. Ct. 2055 (1989), and Spaziano v. 

Florida, 468 U.S. 447, 104 S. Ct. 3154 (1984). Hildwin and Spaziano are no longer good 

law because "they allow a sentencing judge to find an aggravating circumstance, 

independent of a jury's factfinding, that is necessary for imposition of the death penalty." 

Hurst, 577 U.S. at _, 136 S.Ct. at 624. While Clemons relied on those cases in part, 

appellate reweighing and harmless error review comports with Ring, because the jury still 

finds the facts necessary to make a defendant death eligible (in Nevada, the existence of a 

statutory aggravator), and the appellate court does not serve to find new facts making a 

defendant eligible for the death penalty. 

As the Oklahoma Court of Criminal Appeals said in Torres: 

this Court does not engage in fact-finding on a substantive element of a capital 
crime when reweighing evidence on appeal. The jury has already found the 
substantive facts - the existence of aggravating circumstances - and this Court 
does not substitute its judgment for that of the jury's regarding that finding 
when reweighing. 

Torres, 2002 OK CR 35, ,r 7, 58 P.3d 214, 216. 

Because Clemons reweighing comports with the requirements of Ring and because 

Petitioner received all the protections required by Ring, the Fourth Petition must be 

dismissed and/or denied because of Petitioner's procedural defaults. 

III. Finality of Judgment of Conviction 

Lastly, Petitioner claims that this petition is not subject to state procedural default 

rules because his amended Judgment of Conviction determined that restitution was 

appropriate but left the final amount of restitution "to be determined" and therefore was not a 

final judgment according to Whitehead v. State, 128 Nev._, 285 P.3d 1053 (2012). It is 

true that "a judgment of conviction that imposes a restitution obligation but does not specify 

its terms is not a final judgment." Id.; see also Slaatte v. State, 129 Nev._, 298 P .3d 1170, 

1171 (2013) ("Because the judgment of conviction contemplates restitution in an uncertain 
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amount, it is not final and therefore is not appealable"). However, none of this applies to 

Petitioner's original Judgment of Conviction filed on August 4, 1995, which neither 

determined that restitution was appropriate nor left an amount of restitution uncertain. See 

Exhibit 1. Unlike Whitehead and Slaatte, Petitioner's original Judgment of Conviction was a 

final appealable judgment. This is simply not a situation where an "intermediate judgment" 

is insufficient to trigger the one-year period under NRS 34.726 for filing a post-conviction 

petition for a writ of habeas corpus 

Furthermore, Petitioner's amended Judgment of Conviction filed a week later on 

August 11, 1995, did in fact set restitution in an amount certain of $2,790. See Exhibit 2. 

Although it also purported to assess "an additional amount to be determined," Whitehead and 

Slaatte's judgments were incomplete because they had not fixed any part of restitution that 

could be enforced as a final judgment. See Silva v. State, No. 70267, 2016 Nev. Unpub. 

LEXIS 661, at *2-3 (Aug. 30, 2016); Logan v. State, No. 66540, 2015 Nev. Unpub. LEXIS 

575, at *2-4 n.2 (May 18, 2015). As in Logan, Petitioner could have challenged the 

restitution amount on direct appeal and the failure to do so constitutes a waiver. Petitioner's 

original judgment and amended judgment together constituted final appealable judgments the 

same as in Silva. 

CONCLUSION 

Based on the foregoing, the Fourth Petition is untimely, presumptively prejudicial, 

waived and abusive without sufficient justification to ignore Petitioner's procedural defaults. 

As such, the Fourth Petition must be dismissed and/or denied. 

Dated this 31st day of January, 201 7. 

Respectfully submitted, 

STEVEN WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

BY Isl Steven S. Owens 
STEVEN S. OWENS 
Chief Deputy District Attorney 
Nevada Bar #004352 
Office of the District Attorney 
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12 WILLIAM WITTER, 

) 
} 
} 
) 
) 
} 
} 

13 

14 

1.5 

17 

aka William Lester Witter, 
i/1204227 

Defendant, _______________ } 

DEPT. NO. 

DOCKET NO, 

IX 

w 

le WITTt~, ~ka William tester Wit.te:t·, entered a plea of Not Guilty to 

19 the crimes of MURDER WITH USE OF A DEADLY WEAPON" {Felony); ATTEMPT 

20 MORPBR WITH USE OF A DEA.PLY WEAPON (Felony}; ATTBMPT SEXUAL ASSAtJllf 

21 WITH USE OF A DEADLY WEAPON {Felony) ; and BURGLARY {Felony} i NRS 

22 §2:(H).OlQJ §200.030., §193.1651 §193.330t §200.364, 

23 §205.-060; and 

25 Witter, · was tried before a Jury and the Oe£endant. was found guilty 
I 
I 
I 

26 of the crimes of comrr I - MUROER OF THE F!Rs~r DEGREE WITft USE OF i 
I 
I 
l 

21 • A DEADLY WEAPON {Felony_); COUNT !I ·· ATTEMPT ?•tURDER WITH USE OF A 1 

t 
' ~ 

28 OBADLY WEAPON {Felony) ; COUNT III - ATTEMPT SEXUAL ASSAUJ)I' WITH USB l 
' l 
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l Of' A OSADLY \iE!APOM {Felony}; and COUNT IV "' BURGLARY (F'elc,ny'} ~· in I 
2 violation of NRS §200. 010, §200. 030 1 519::i, 165 1 §193. 330 1 §200. 364 ~ J 

3 §~oo. 356 1 §20.S, 060, and the Jut'Y verdict was returned on 01:: about 

Thereafter, the same trial ' JU.ryf 

s deliberating in the penalty phase of said trial, .in accordan~e with I 
fi t.he provision!;> of NRS §175.552 and §175.S54. found that there were ( 

' 

1 • four (4} aggravating cit'eumsta:nces in connec::t.ion with the ! 
a commi.sston cf said crimet to-wit: 

1. The murder was committed by a person who was previously 

,, 
' 

. ~ 
10 convicted of a felony involving the use or threat of viol~,nce to I 
11 the person of another, 

J2 

13 the 

14 3. 

lS the commission of or an attempt to commit a Sexual Assault, 

lf. 4 . The murder was committ~d to avoid or prevent a lawful 

27 arrest or to effect ~n escape from custody. 

.1$ That. on or about the 13th d~y of July, 

1.9 

20 mitigating circ:urnstances sufficient to outweigh t.he aggravating 

l 
I 

I 
t 
! 
.\ 
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i 
I 

I 
! 

I 
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2l circumstance ot circumstances, and determined that the Defendant' a I 
:22 
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2 Nev~da Ba:r #001199 
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4 Attorney for Plaintiff 
THE STATE OF NSVAOA 

1 

e 
DISTR.IC'l' COURT 

CLARK COUNTY, NEVAO,h : ' ' ' ' ' ' . ' ' . . 

!J THE STATE OF NEVA.DAt ) 
} 
) 
} 
) 
} 
} 
) 
} 
} 
} 

CASE NO. 

.lO Plaintiff, IX 

l2 W!LLlAM WlTTER, 
1 aka Willia:m Lester Witter, 

:J.3 #1jl),J.227 

14 

1S 
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11 
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19 
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AMENDED 
JUDGMEW,r OF CONYISTI.mi 
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l 
' l 
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l 
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WliEREAS, on the 25th day of January, 1.994 i. Defendant:; W!LLJ:J\M I 
WITTER, aka William Lester Nitt.e:r, entered a plea of Not Guilty to• 

the cr.i..mes of MURDER WITH USE Of.' A DEADLY WEAPON {F<elonv); ATTEMPT I 
. . ~ 
: ~ 
: ~ 

MURDER 'WITH use OF A DEADLY WEAPON ( Felony) ; ATTEM!rf SEXUAL ASSAULT ! 
. ·1· 

W!TH USE OF A DEADLY WEAPON {Felony); and BURGLARY (Felony},. NRS 

I 5200.010. 5200.030, §193.165, 5193.330. §200.364, §200.366, j 
' 

520$,060; and I 
' l 
l 

WHEREAS t the Defendant ti!LLIJ\M WITTER, ak~ William Lester j 
I 
I 
I 

t•litter~. was tried before a Ju'1:"'V and the Defendant was found etui.lt.'V ! -,r ::;.? 'J- ~ 

of tJle crimes of cot.INT I - MOR.DER OF THE FIRST DEGRSE i1ITH USE OF / 

A DEADLY WEAPON {Felony}; COUNT II - ATTEMPT MURDER WITH USS OF A j 
: ~ 

AUG 2 9 19952s 
. ~ 

' DEAD!/{ WBAPON {Felony} ; COUNT !!! - ATTEM!tf SiZXUAL ASSAULT W!TH USE J 
! 
! 
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thereafter. 

5 deliberating in the penalty phase of said trialt in accordance with 

6 the provisions of NRS §l 75. 552 ~nd §l 7S. 554. found that there were 

7 four aggravating in connection with 

!J 'i m:·~ The murder w~s committed by a person who was pi~eviously 

10 convicted of a felony involving the use: or th1:-eat of violence to 

ll the person of another. 

The murder was committed while the person was engaged in 

commission of or an attempt to commit an:t Burglary. 

15 the com.mission of or an attempt to commit a Sexu~l Assault, 

16 4' The murder was committed to avoid or prevent a lawf u:t 

l 7 arrest or to ef feet an escape from custody. 

l.8

1
. ·· .. , T·h.· a.· t: "'.·.on or about the 13th day of July, 1995, the Jui~y 

19 unan1mous1.y found, beyond a reasonable doubt, that there. were no 
~ : 201 i-nitigating circumstances sufficient to outweigh the aggravating 

21 ~ circumstance o:r circumstances, and d~termined that the nef.endant is 

22 . punish1nent should be Death as to COUNT I - MURDER OP 'fHE FlRS'l" 

23 :0BGR8£ WITH USE OF A DEADLY WEAPON in the Nevada State Prison 

25 WHEREAS, the 

26 Pef1~ndani: being present- in court with his counsel, ?HILIP J, KOHN; 

27 Deputy Public Defender t and KEPR!C A, Deputy Public 

Deputy District Attorney. alao being 
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the above-entitled Court did adjudge Det'endant guilty ] 
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by reason of said trial and verdict: and sentenced 

3 .Defendant, as follows: As to COUNT 1 - M!:JRPBR OF THE FIRST DEGREE 

4 WITH use OF A DEADLY WSI\PON, Defendant was sentenced to DEATH by 

5 • lethal injection; as to COUNT II .~ ATTEMPT MURDER WITH USS OI? A 

6. DEADLY WEAPON, Defendant was .sentenced to TWSNTY {2.0} YEARS in the 
" ~ 

1 • Nevada Department of Prisons for the ATTEMPT MURDER, plus an equal 

e and consecutive TNEN1'¥ {20) YEARS in the Ne,rada Depnl:'tment of 
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10 SEXUAL ASSAULT WITH USE OF A DEADLY WSAPON, Defendant: was sentenced ! 
l 
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l 

~ 
t ., 
I 
~ 

14 WEAPON, said sentence imposed in Count I!! to run consecutive to 
1 
t 

15 the sentence imposed in Count II; as to 

16, Defendant was sentenced to TEN (10) YEARS in the Nevada Department. 

17 of Prisons, said sentence imposed in Count !V to .run consecutive to 

18: the sentence imposed in Count III, 
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4 directed to enter this .Amended Judgment of Conviction as psrt of 

GI . b.ATED this .. l/_ -day of August~ 1995, 

7j Vegas, County of Clark, Stata of Nevada. 
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NEO 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

WILLIAM WITTER, 

 

                                 Petitioner, 

 

 vs. 

 

THE STATE OF NEVADA, 

 

                                 Respondent, 

  
Case No:  94C117513 
                             
Dept No:  XXIII 
 

                
 

 
NOTICE OF ENTRY OF FINDINGS OF FACT, 

CONCLUSIONS OF LAW AND ORDER 

 

 
PLEASE TAKE NOTICE that on May 31, 2017, the court entered a decision or order in this matter, a 

true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is 

mailed to you. This notice was mailed on June 5, 2017. 

 
      STEVEN D. GRIERSON, CLERK OF THE COURT 

 

 

 

 

 

CERTIFICATE OF E-SERVICE / MAILING 

 

 I hereby certify that on this 5 day of June 2017, I served a copy of this Notice of Entry on the following: 

 

� By e-mail: 

  Clark County District Attorney’s Office  

  Attorney General’s Office – Appellate Division- 

     

 

� The United States mail addressed as follows: 

William Witter # 47405 Rene L. Valladares, Federal Public Defender       

P.O. Box 1989 411 E. Bonneville Ave., Ste 250       

Ely, NV 89301 Las Vegas, NV 89101       

 
 

 

/s/ Amanda Hampton 

Amanda Hampton, Deputy Clerk 

/s/ Amanda Hampton 

Amanda Hampton, Deputy Clerk 

Case Number: 94C117513
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NOASC 
RENE L. VALLADARES 
Federal Public Defender 
Nevada Bar No. 11479 
DAVID ANTHONY 
Assistant Federal Public Defender 
Nevada Bar No. 7978  
David_Anthony@fd.org 
TIFFANY L. NOCON 
Assistant Federal Public Defender 
Nevada Bar No. 14318C 
Tiffany_Nocon@fd.org 
411 E. Bonneville, Ste. 250 
Las Vegas, Nevada 89101 
(702) 388-6577 
(702) 388-5819 (Fax) 
 
Attorneys for Petitioner 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
WILLIAM WITTER, 
 
  Petitioner, 
 
 v. 
 
TIMOTHY FILSON, Warden, and ADAM 
PAUL LAXALT, Nevada Attorney 
General, 
 
  Respondents. 
 

  
Case No. 94C117513 
Dept. No. XXIII 
 

 
NOTICE OF APPEAL 
 
(Death Penalty Habeas Corpus Case) 

 
NOTICE IS GIVEN that Petitioner William Witter appeals to the Nevada 

Supreme Court from the Findings of Fact, Conclusions of Law and Order entered on  

/ / / 

 

Case Number: 94C117513
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May 31, 2017 and mailed on June 5, 2017. 

DATED this 10th day of July, 2017. 

 Respectfully submitted, 
 RENE L. VALLADARES 
 Federal Public Defender 
  
 /s/ David Anthony   
 DAVID ANTHONY 
 Assistant Federal Public Defender 
 
 /s/ Tiffany L. Nocon   
 TIFFANY L. NOCON 
 Assistant Federal Public Defender 
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CERTIFICATE OF SERVICE 

In accordance with EDCR 7.26(a)(4) and 7.26(b)(5), the undersigned hereby 

certifies that on the July 10, 2017, a true and accurate copy of the foregoing NOTICE 

OF APPEAL was filed electronically with the Eighth Judicial District Court and 

served by Odyssey EFileNV, addressed as follows: 

Steven S. Owens 
Chief Deputy District Attorney 
motions@clarkcountyda.com 
Eileen.davis@clarkcountyda.com 
 

/s/ Stephanie Young     
An Employee of the  
Federal Public Defender 
District of Nevada 
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