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 1 consider all three penalties?

 2 PROSPECTIVE JUROR NO. 362:  Yes.

 3 MS. THOMSON:  Pass for cause.

 4 THE COURT:  Mr. Yanez, your turn.

 5 MR. YANEZ:  Mr. Linton, you just told us that

 6 unfortunately you were the victim of a robbery at gunpoint.

 7 Anything that happened during that incident that you think

 8 would prevent you from being fair and impartial in this case?

 9 PROSPECTIVE JUROR NO. 363:  No.

10 MR. YANEZ:  Thank you.   And same thing with the

11 house, burglaries that you were the victim of, nothing in

12 those incidents, things that might impact you to be fair and

13 impartial here in this case?

14 PROSPECTIVE JUROR NO. 363:  I do not believe so, no.

15 THE COURT:  I forgot to ask them if they have any

16 connection, close connection to law enforcement.  Feel free to

17 ask them that if you want.

18 MR. YANEZ:  Per the Judge's question, any connection

19 to law enforcement?

20 PROSPECTIVE JUROR NO. 363:  No.  Not for me, no.

21 MR. YANEZ:  I talked earlier about the presumption

22 of innocence and how Gary starts out right now and remains

23 that way only if -- I can change only if the State can prove

24 that beyond a reasonable doubt.  You understand that's part of

25 our criminal justice system here?
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 1 PROSPECTIVE JUROR NO. 363:  I do.

 2 MR. YANEZ:  How do you feel personally about that?

 3 Do you think that's fair that we have that in our country?  Do

 4 you think that's unfair, it should be changed?

 5 PROSPECTIVE JUROR NO. 363:  I believe that's very

 6 fair.  You're innocent until proven guilty without a doubt.

 7 MR. YANEZ:  Something you might have some experience

 8 on based on what you said.  Would you agree with me or would

 9 you disagree with me that a police officer's investigation is

10 only as good as the information that they receive from

11 witnesses and things they gather during their investigation?

12 PROSPECTIVE JUROR NO. 363:  I would agree with that.

13 MR. YANEZ:  If witnesses are telling an inaccurate

14 or false things that can cause the investigation going the

15 wrong direction?

16 PROSPECTIVE JUROR NO. 363:  Information being the

17 key.  If it's false information it's not going to work.

18 MR. YANEZ:  How do you feel about a situation if

19 you're selected as a juror in this case where you go back in

20 the jury room to deliberate and there's 11 other jurors on one

21 side and you're on the other side, are you the type of person

22 to try to convince all of those 11 other people or are you the

23 type to say you know what, the majority's right, I'm the odd

24 man out, so I'm going to go ahead and agree?  Or maybe

25 somewhere in between?
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 1 PROSPECTIVE JUROR NO. 363:  I am very much my own

 2 person.  I make up my own mind.  I run my own company.  That's

 3 -- I can think on my own.

 4 MR. YANEZ:  So you have no problem trying to

 5 convince those other 11?

 6 PROSPECTIVE JUROR NO. 363:  If that's what I have to

 7 do.

 8 MR. YANEZ:  Earlier I brought out a kind of phrase

 9 that we have in our society, that there's always two sides to

10 a story.  Do you believe in that?  Think there's more than two

11 sides?

12 PROSPECTIVE JUROR NO. 363:  I would always say

13 there's probably a third view.

14 MR. YANEZ:  Is there any question that the Judge,

15 prosecution or myself haven't asked you that you think would

16 be important for us to know, either about yourself or a close

17 family member, friend, that could have an impact on this case?

18 PROSPECTIVE JUROR NO. 363:  No.

19 MR. YANEZ:  Thank you.  Mr. Vasquez.  Mr. Vasquez,

20 the same question to you.  You heard the conversation earlier

21 about the presumption of innocence that we have in our

22 criminal justice system here.

23 PROSPECTIVE JUROR NO. 362:  Correct.

24 MR. YANEZ:  How do you feel personally about that?

25 Do you think that's something that's fair?  Something that
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 1 should be changed?  That both sides should start at the

 2 same --

 3 PROSPECTIVE JUROR NO. 362:  No, it's fair.

 4 MR. YANEZ:  How about investigation, police officers

 5 investigating cases?  We all talked about how police officers

 6 in our society are generally believed to be credible, we

 7 believe them.  But information they receive is not right or is

 8 false.  Do you think that it could have an impact on the

 9 accuracy of their investigation?

10 PROSPECTIVE JUROR NO. 362:  Oh, yes, yes.  Just any

11 accurate information.

12 MR. YANEZ:  Do you think police officers are

13 perfect, never make mistakes?

14 PROSPECTIVE JUROR NO. 362:  No.

15 MR. YANEZ:  I asked earlier about [indiscernible]

16 criminal defense attorneys.  Have any opinions as to criminal

17 defense attorneys?  Are they liars trying to pull the wool

18 over my eyes?

19 PROSPECTIVE JUROR NO. 362:  No, it's part of our

20 system.  They're needed.  That's how a system works.

21 MR. YANEZ:  You had, I believe you told the Judge

22 that the criminal trial that you served as a juror on, any bad

23 taste in your mouth from that?  Any bad thoughts, something

24 you didn't like about it?

25 PROSPECTIVE JUROR NO. 362:  No.
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 1 MR. YANEZ:  Nothing in that case that would impact

 2 your ability to be fair and impartial in this case?

 3 PROSPECTIVE JUROR NO. 362:  No, nothing.

 4 MR. YANEZ:  And if you were sitting where Gary's

 5 sitting, would you want a juror like yourself in judgment?

 6 PROSPECTIVE JUROR NO. 362:  I believe so.

 7 MR. YANEZ:  Thank you, sir.  Thank you, Judge.

 8 THE COURT:  All right.  Ladies and gentlemen, one of

 9 the jurors -- something came up and I need to talk to one of

10 the jurors outside of your presence.  So I'm going to need to

11 take a five-minute recess.  So if you will please excuse us.

12 Everybody except for juror number nine, if you please stay, so

13 I need to talk to you.  Everybody else, the prior admonishment

14 applies.  Please do not converse among yourselves about the

15 case, don't do any research, don't form any opinions, don't

16 talk to anybody in the hallways, any of the attorneys.  Thank

17 you.  Please be ready to come back in five minutes.

18 (Prospective jury panel recessed at 2:38 p.m.) 

19 THE COURT:  All right.  We're outside the presence

20 of the jury.  Mr. Brown, what's up?

21 PROSPECTIVE JUROR NO. 189:  So [inaudible] I was

22 asked about my thoughts about the case and I said safety.

23 [inaudible] because my wife is a nurse, she does home care

24 part time.  And most of her patients are in north side of the

25 town.  And incident happened is in north side.
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 1 THE COURT:  This incident that we're talking about

 2 here?

 3 PROSPECTIVE JUROR NO. 189:  Yes.  So that bothers me

 4 a lot.  Even though I go with her, I drive her to see her

 5 patients, that's still -- that's my only concern, the safety

 6 of us because every time we see her patients or she sees her

 7 patients, we bring our two kids because no one's going to

 8 watch them.

 9 THE COURT:  Are you saying -- I have to be frank

10 here.  Are you saying you're concerned about the defendant's

11 friends or family or associates contacting you or harassing

12 you in the future?  Is that what your concern is?  If not,

13 maybe I'm jumping to the wrong --

14 PROSPECTIVE JUROR NO. 189:  Not necessarily.

15 THE COURT:  Are you concerned about safety or are

16 you concerned about -- you have no reason to believe that this

17 defendant or any of his friends or family are going to do

18 anything wrong, right?  There's no reason to believe --

19 PROSPECTIVE JUROR NO. 189:  I can't say that.

20 THE COURT:  Right now you should have no negative

21 feelings against the defendant.

22 PROSPECTIVE JUROR NO. 189:  No, no, no.

23 THE COURT:  So, I don't understand safety.  When you

24 say safety, who's going to threaten your safety?  What do you

25 think -- how do you think your safety might be threatened?
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 1 PROSPECTIVE JUROR NO. 189:  I would say I'm not

 2 comfortable being a juror if that's what happened.  Like I

 3 said, most of the time I drive with my two kids in the car

 4 every time my wife go out and see her patients on the north

 5 side of the town.  Since day one, that bothers me.  That's my

 6 only concern, the safety, because she deal not just with the

 7 patient but the family members and the community, you know.

 8 THE COURT:  She deals with some troubled people.

 9 PROSPECTIVE JUROR NO. 189:  Yes.

10 THE COURT:  But that's different -- just because

11 your wife deals with troubled people, that doesn't mean you

12 should view the defendant that way.  So that shouldn't affect

13 -- your safety here is not an issue.  This is a safe

14 courthouse, safe facility.

15 PROSPECTIVE JUROR NO. 189:  Oh, not here.   My

16 [indiscernible] when we go to the area, you know, to the north

17 side of the town where she sees patients because most of her

18 patients --

19 THE COURT:  Do you think other people that your wife

20 deals with that have nothing to do with this defendant might

21 challenge or threaten your safety just because you served as a

22 juror?

23 PROSPECTIVE JUROR NO. 189:  I don' t know because

24 awhile ago somebody, the lawyer, asked us about if we have

25 concern about safety of our relatives.
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 1 THE COURT:  Right.  Okay.

 2 PROSPECTIVE JUROR NO. 189:  So that makes me decide

 3 to let you guys know about it.

 4 THE COURT:  I appreciate that.  I'm just trying to

 5 understand.  So do you think that your concern about safety is

 6 going to interfere with your ability to pay attention to the

 7 evidence?

 8 PROSPECTIVE JUROR NO. 189:  I think so, yeah.

 9 THE COURT:  Do you guys have any follow-up questions

10 for this gentleman?

11 PROSPECTIVE JUROR NO. 189:  I mean, I'm honored to

12 be here.  I really want to be a juror because --

13 THE COURT:  You made it pretty far in the process so

14 far.

15 PROSPECTIVE JUROR NO. 189:  Yeah.  But then, it's

16 bothering me.  Yeah, it's bothering me.

17 THE COURT:  Mr. Yanez.

18 MR. YANEZ:  Quick question, Mr. Brown.  Why do you

19 think that this case occurred on the north side of town?

20 PROSPECTIVE JUROR NO. 189:  I heard it the first --

21 yesterday.  It was mentioned yesterday.

22 THE COURT:  Oh, it was mentioned?

23 PROSPECTIVE JUROR NO. 189:  Yeah.

24 MR. YANEZ:  That was it, Judge.

25 THE COURT:  All right.  Thank you.  Why don't you
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 1 rejoin the other jurors and we're going to talk about what to

 2 do.  Thank you, sir.  Give the microphone back to the Marshal.

 3 Bring in juror no. 268.  Hi, you are Crystal Teen?

 4 PROSPECTIVE JUROR NO. 268:  Yes.

 5 THE COURT:  All right.  Why don't you just sit where

 6 you've been sitting.  Perfect.  All right.  You wanted to see

 7 us outside the presence of the other jurors.  What's on your

 8 mind?

 9 PROSPECTIVE JUROR NO. 268:  Yeah.  Well, there was a

10 question that was asked yesterday that I was a little

11 apprehensive to answer because of my own personal history, and

12 it was when we were asked whether or not we had a problem with

13 viewing photographs from an autopsy table.  A gentleman had

14 mentioned that no, he's seen enough dead bodies in military --

15 THE COURT:  That was the Marine Corps gentleman,

16 right?

17 PROSPECTIVE JUROR NO. 268:  Yeah.  Unfortunately, in

18 my own personal experience I saw enough in high school and it

19 would be kind of difficult --

20 THE COURT:  Why high school?  Who shows that kind of

21 stuff in high school?

22 MS. THOMSON:  Judge, she was the individual who was

23 in the school shooting.

24 THE COURT:  Oh, my gosh.  Thank you for reminding

25 me.  Oh, my gosh, that's horrible.

      UNCERTIFIED ROUGH DRAFT
           AA609



   132

 1 PROSPECTIVE JUROR NO. 268:  It was unfortunate that

 2 it was --

 3 THE COURT:  That's very traumatic.

 4 PROSPECTIVE JUROR NO. 268:  Well, I was in close

 5 proximity to it, so it was something that I was a firsthand

 6 witness to.  And it gets uncomfortable to discuss.

 7 THE COURT:  No, I know.

 8 PROSPECTIVE JUROR NO. 268:  And I don't think that

 9 it makes me biased opinion or anything, but my comfort level

10 dealing with the deceased is a little compromised, I would

11 say.  I just needed to make you aware because I would like

12 everybody to know that I would be definitely uncomfortable

13 looking at images of dead bodies.  I don't know that it

14 wouldn't cloud my head in any way.

15 THE COURT:  Is that something you have pictures of?

16 MS. THOMSON:  We do, from the autopsy.

17 PROSPECTIVE JUROR NO. 268:  I just felt that it was

18 something that I should mention because I don't want it to get

19 to that point and then --

20 THE COURT:  I really don't like looking at that

21 stuff either, but it's my job and I kind of like agreed to do

22 that when I took on this job.  But it's not something the

23 average person, and you with your past experience, it's --

24 it's something I really don't want to have to force you to do.

25 Do you guys want to ask her any questions?
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 1 MS. THOMSON:  I don't.

 2 MR. YANEZ:  No, Judge.

 3 PROSPECTIVE JUROR NO. 268:  I apologize for --

 4 THE COURT:  No, no, no, nothing to apologize for.

 5 PROSPECTIVE JUROR NO. 268:  I just felt that it

 6 should be something that I should mention because I don't want

 7 it to get to a point where it's something that matters and I

 8 can't get my head around it.

 9 THE COURT:  Why don't you go join the other jurors

10 and we'll talk about that.  Thank you very much.

11 PROSPECTIVE JUROR NO. 268:  Thank you.

12 THE COURT:  All right.  We're outside the presence.

13 I feel very uncomfortable forcing her to look at those photos.

14 Given the trauma that she's had with the mass school shooting,

15 looking at people.  That's very traumatic.

16 MS. THOMSON:  I'll submit to whatever --

17 MR. YANEZ:  Yeah, I don't think it's any different

18 than the gentleman we excused who had PTSD from Iraq.  It

19 sounds somewhat similar.

20 THE COURT:  I'm going to excuse juror 268, Crystal

21 Teen, based on cause.  All right?  She's sitting in seat

22 number 24.  All right?  We'll fill her seat in a minute.  What

23 about so -- Mr. Brown.  I didn't quite understand what his

24 concern is.  I tried.  I'm not sure.  Did you guys -- what are

25 your thoughts on him?  Was I missing his point?
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 1 MR. YANEZ:  I didn't fully understand it either.  I

 2 want to say, and obviously I'm from the defense side so maybe

 3 I'm biased for what I interpret, but it sounded like he's

 4 concerned for the safety so he'd be more inclined to find him

 5 guilty just in case to keep the community safe.  That's kind

 6 of where I was going with it.   But again, that's my -- my

 7 visor's on and that's the way I looked at it.  That's the way

 8 I understood it.  But I agree with Your Honor.   He wasn't

 9 fully clear on where he was going with the safety thing.

10 Another reason why I do think that is his answer,

11 that whole safety thing, came up when I asked him about the

12 charge of murder and just the fact that it was a murder

13 charge, what are your thoughts on that.  My memory is that's

14 what his response was.

15 THE COURT:  All right.  What's your thoughts on

16 this, Ms. Thomson?

17 MS. THOMSON:  I didn't understand what he was

18 saying.

19 THE COURT:  I tried.  He did say at the end he's

20 concerned that it might be held against him somehow if he were

21 to sit through this trial.  He didn't articulate how or why he

22 felt that way.

23 MS. THOMSON:  I agree.

24 THE COURT:  I don't think he was just making

25 something up to get out of serving.  It seems like there was
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 1 some genuine anxiety there.  I sensed some genuine anxiety

 2 from the way he was answering.  But I'm not sure I can

 3 articulate why.  And I think -- any objection to me excusing

 4 him?  I think there was anxiety that he expressed would

 5 interfere with his ability to serve as a juror.

 6 MS. THOMSON:  No, Your Honor.

 7 MR. YANEZ:  No, Judge.

 8 THE COURT:  I mean, anyone who's coming up with that

 9 type of position at this stage in the process I tend to

10 believe is a genuine concern.  All right.  Well, I'm going to

11 excuse 189 based on cause also.

12 So here's what we're going to do.  Since we've got

13 to fill the positions in the order in which I excuse them,

14 since I did excuse 268 first, that's seat number 24, you're

15 going to now fill seat number 24 with next in order, which I

16 believe is Crystal Alder.

17 THE CLERK:  Yes.

18 THE COURT:  All right.  And then, we're also

19 excusing for cause seat number nine, which is Johnny Brown is

20 being excused and we're going to fill that seat with Aubrey

21 Anderson.

22 THE CLERK:  Correct.

23 THE COURT:  Let's bring them in.

24 THE MARSHAL:  One of the jurors happened to know one

25 of the witnesses and he's juror 193.
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 1 THE COURT:  Bring him in.  Hello, Mr. Morgan.

 2 PROSPECTIVE JUROR NO. 293:  Hi.  How are you?

 3 THE COURT:  Good.  Why don't you come down and have

 4 a seat right up here in the witness chair.  You guys can all

 5 be seated.  Mr. Morgan, so you think you might know one of the

 6 witnesses?  Why don't you tell us which one?

 7 PROSPECTIVE JUROR NO. 293:  I don't know if it's a

 8 witness or not, Your Honor.

 9 THE COURT:  Tell us which name.  We'll try to figure

10 it out.

11 PROSPECTIVE JUROR NO. 293:  Last name Hernandez.

12 THE COURT:  What's the first name.  There's a lot of

13 Hernandezes.

14 PROSPECTIVE JUROR NO. 293:  That I don't know.  I

15 wouldn't know if I saw it or heard it.

16 THE COURT:  Okay.  So what Hernandez -- so you don't

17 know which one, but it was a Hernandez?

18 PROSPECTIVE JUROR NO. 293:  It's a gal.

19 THE COURT:  It's a gal.  And what does she do?

20 PROSPECTIVE JUROR NO. 293:  She's a Teamster or

21 works out at -- in the trade show industry.

22 THE COURT:  Trade show industry.  All right.  Do you

23 have anybody like that on the list?  How old is she?

24 PROSPECTIVE JUROR NO. 293:  I'd be guessing.  Forty,

25 forty something.
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 1 THE COURT:  I'm just trying to help them out.

 2 PROSPECTIVE JUROR NO. 293:  I can't -- I don't know

 3 her first name.

 4 THE COURT:  How would you know her?

 5 PROSPECTIVE JUROR NO. 293:  Well, I'm in management

 6 with one of the large --

 7 THE COURT:  Trade show management, so you deal with

 8 the laborers and Teamsters.

 9 PROSPECTIVE JUROR NO. 293:  Yes.  And she wouldn't

10 know me by name.

11 THE COURT:  She would know you by name.

12 PROSPECTIVE JUROR NO. 293:  Because I am the

13 manager.

14 THE COURT:  Okay.  All right.

15 MS. THOMSON:  Your Honor, we do have a witness in

16 the hallway because we didn't know what was going to happen

17 this afternoon.

18 THE COURT:  Is that Hernandez?  Let's bring her in

19 and see if they know each other.

20 MS. THOMSON:  We can do that.  Okay.

21 PROSPECTIVE JUROR NO. 293:  I don't know if she's

22 just visiting or it's part of the program.

23 THE COURT:  Either she doesn't know him, then she

24 doesn't know him, maybe we'll excuse him.  Thanks for letting

25 us know.
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 1 PROSPECTIVE JUROR NO. 293:  I thought it was

 2 something you'd be very concerned about.

 3 THE COURT:  Can't have jurors judging people they

 4 know.  Hi, ma'am, how are you doing?

 5 MS. PAPOUTSIS:  Fine.

 6 THE COURT:  What's your name?

 7 MS. PAPOUTSIS:  Lisa Papoutsis.

 8 THE COURT:  Last name what?

 9 MS. PAPOUTSIS:  Papoutsis.

10 THE COURT:  Papoutsis.  Oh, okay.  I thought you

11 were bringing in Hernandez.  Did your name used to be

12 Hernandez?

13 MS. PAPOUTSIS:  No.

14 THE COURT:  All right.

15 MR. SCHWARTZ:  We don't have a Hernandez.  We just

16 thought maybe this was the person --

17 THE COURT:  Oh, you don't know this person?

18 PROSPECTIVE JUROR NO. 293:  No.  I thought I

19 recognized this young lady in the back here.

20 THE COURT:  Is your name Hernandez?

21 MS. HERNANDEZ:  Yes, it is, but I have nothing to do

22 with the case.

23 THE COURT:  You have nothing to do with the case.

24 MS. HERNANDEZ:  No.

25 THE COURT:  All right.  You're not a witness in the
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 1 case.  All right.  You're just --

 2 MS. HERNANDEZ:  I'm with the court.

 3 THE COURT:  You're with the court.

 4 MS. HERNANDEZ:  I'm moral support for Lisa.

 5 THE COURT:  Oh, moral support for Lisa.  Ms.

 6 Hernandez in the back, do you work for Teamsters?

 7 MS. HERNANDEZ:  Yes, I do.

 8 THE COURT:  Oh, okay.  So do you know this

 9 gentleman?

10 MS. HERNANDEZ:  Yes, I do.

11 THE COURT:  All right.  So you're here because

12 you're moral support for the witness.

13 MS. HERNANDEZ:  Yes.

14 THE COURT:  All right.  But you're not a witness

15 yourself.

16 MS. HERNANDEZ:  No.

17 THE COURT:  All right.  I don't think that's a

18 problem.  Anybody want to ask any questions of this guy about

19 any of this?

20 MS. THOMSON:  Yes, but I would ask that --

21 THE COURT:  Let's do it outside the presence of the

22 witness.  All right.  Thank you, ma'am, for coming in.  Ms.

23 Hernandez, why don't you step outside too momentarily.  Thank

24 you very much.  Appreciate it.  We'll get to the bottom of

25 this.  All right.  So this is continued voir dire.  You guys
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 1 have any questions of Mr. Morgan?

 2 MS. THOMSON:  Thank you, Your Honor.  So the female

 3 who was standing, you don't recognize or know?

 4 PROSPECTIVE JUROR NO. 193:  No.

 5 MS. THOMSON:  Okay.  Anything about the fact that

 6 she came with another individual who you have in the past

 7 worked with affect your ability to judge the evidence as

 8 presented and weigh it fairly?

 9 PROSPECTIVE JUROR NO. 193:  No.  I have no issue

10 there.  I just -- I recognized somebody and I didn't know

11 where they fell in the program, so I wanted to bring it to

12 your attention.

13 THE COURT:  You did the exact right thing.  I

14 appreciate it.

15 PROSPECTIVE JUROR NO. 193:  It would be

16 uncomfortable for me if she was involved in that.  I mean, it

17 would have a carryover lasting effect for me, possibly.

18 MS. THOMSON:  Thank you.

19 THE COURT:  So Hernandez is not going to testify,

20 right?

21 MS. THOMSON:  No.

22 THE COURT:  Mr. Yanez.

23 MR. YANEZ:  Just briefly, Mr. Morgan.  Did you hear

24 that she said she was here for moral support?

25 PROSPECTIVE JUROR NO. 193:  I did.
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 1 MR. YANEZ:  And that person's going to testify at

 2 the trial.  Knowing that someone that you know is here for

 3 moral support for that witness, does that make an impact on

 4 you on you being able to be fair and impartial in this case?

 5 PROSPECTIVE JUROR NO. 193:  Absolutely not.  I just

 6 brought it to the Court's attention because I didn't want

 7 someone to find out later and that be an issue.

 8 MR. YANEZ:  Thank you.   I appreciate it.

 9 THE COURT:  All right.  Thank you for your answers

10 and your honesty.  You may be excused, sir.  Rejoin the other

11 jurors and we're going to be bringing everyone back in

12 momentarily.

13 PROSPECTIVE JUROR NO. 193:  We get more exercise

14 than at a health club.

15 THE COURT:  All right.  No more notes, Marshal?

16 THE MARSHAL:  No more notes, Judge.

17 THE COURT:  All right.  We good to go?

18 MS. THOMSON:  Yes, Your Honor.

19 MR. YANEZ:  I want to make sure I'm on the same

20 page.

21 THE COURT:  Seat 24 is Crystal Alder, 365, that's

22 going to be sitting over there.  And in seat number nine

23 appears Aubrey Anderson, 378.  When they come in I'm going to

24 announce that and they'll be sitting here.  And then I'm going

25 to let you guys ask more questions.
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 1 MR. YANEZ:  Sixty-five is over here, correct?

 2 THE COURT:  365 is seat 24.  Oh, you're right, yes.

 3 Thank you.

 4 MR. YANEZ:  I'm on the same page.  Thank you.

 5 THE COURT:  Let's bring them in, Marshal.

 6 (Potential jury panel reconvened at 3:02 p.m.) 

 7 THE COURT:  Thank you for your patience.  As you

 8 know, this is very important, it's serious business, and we've

 9 had -- sometimes I don't anticipate things that come up.  So

10 we had more things to talk about than just that one -- than

11 the issue I needed to talk about with the one juror.

12 I am going to do two things.  I am going to excuse

13 -- why don't you announce the two people that are being

14 excused for cause?

15 THE CLERK:  Okay.  And that was Mr. Brown, badge

16 number 189.

17 THE COURT:  Mr. Brown, you're excused.  Please

18 gather your belongings.  With the thanks of the Court you're

19 excused, sir.

20 THE CLERK:  And next is badge number --

21 THE COURT:  It was Teen, Ms. Teen.

22 THE CLERK:  Badge 268, Crystal Teen.

23 THE COURT:  Crystal Teen, you're excused.  Thank

24 you, ma'am, with appreciation of the Court for your time.  All

25 right.  Now we need to fill those two seats.  We have the next
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 1 in order.  Taking seat number nine was badge number 378,

 2 Aubrey Anderson.  Will you please approach and take seat

 3 number nine?  Ms. Anderson, thank you very much.  Actually,

 4 the person before that was Crystal Alder taking seat 24, 365.

 5 Good afternoon, Ms. Alder.  Thank you very much.  You're going

 6 to sit right there in seat number 24.  And Ms. Alder is in

 7 seat number nine.  Very good.  Thank you.  All right.

 8 So, let me talk to both of you.  Let me talk to Ms.

 9 Alder first.  Okay, since the Marshal's here, talk to Ms.

10 Anderson first.  Ms. Anderson, please provide us with the

11 information that's on the form there.

12 PROSPECTIVE JUROR NO. 378:  My name's Aubrey

13 Anderson and my badge number is 378.  I have education, some

14 college and some Air Force technical training.  Right now I'm

15 a singer and I'm married.  I don't have children.  And this is

16 my first time serving on a jury.

17 THE COURT:  All right.  Have you ever been a victim

18 of a violent crime or have anybody close to you that's been a

19 victim of a violent crime?

20 PROSPECTIVE JUROR NO. 378:  My sister, yeah.

21 THE COURT:  Can you tell us about that, please?

22 PROSPECTIVE JUROR NO. 378:  She was a drug addict

23 and so she was attacked and raped.

24 THE COURT:  I'm sorry.  How long ago did that

25 happen?
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 1 PROSPECTIVE JUROR NO. 378:  Probably seven years

 2 ago, maybe five.

 3 THE COURT:  Did it happen here in Clark County?

 4 PROSPECTIVE JUROR NO. 378:  Yeah.

 5 THE COURT:  Did they catch the person who did that?

 6 PROSPECTIVE JUROR NO. 378:  No.  She didn't report

 7 it.

 8 THE COURT:  Is your sister better now from that

 9 traumatic incident and her drug problems?

10 PROSPECTIVE JUROR NO. 378:  Much better, yeah.

11 THE COURT:  Have you ever been arrested?

12 PROSPECTIVE JUROR NO. 378:  No.

13 THE COURT:  Do you have any connection to law

14 enforcement?

15 PROSPECTIVE JUROR NO. 378:  No.

16 THE COURT:  Are you a U.S. citizen?

17 PROSPECTIVE JUROR NO. 378:  Yes.

18 THE COURT:  Are you able to serve for a week?

19 PROSPECTIVE JUROR NO. 378:  Yes.

20 THE COURT:  Anything you want to tell us?  These

21 guys might have some specific questions, but I'm just giving

22 you a chance to say anything that might be on your mind that

23 you think we might want to know.

24 PROSPECTIVE JUROR NO. 378:  I think that's it, yeah.

25 THE COURT:  Okay.  Thank you very much.  I
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 1 appreciate that.  Give the microphone to the Marshal.  All

 2 right.  Ms.  Alder, how are you this afternoon?

 3 PROSPECTIVE JUROR NO. 365:  Fine.  Thank you.

 4 THE COURT:  Thank you for being here.  Why don't you

 5 provide us with the same information?

 6 PROSPECTIVE JUROR NO. 365:  My name is Crystal

 7 Alder.  My badge number is 365.  High school education.

 8 Previously I was a dispatcher for tribal police and I'm

 9 currently an employment specialist with Caesar's

10 Entertainment.  I'm married, I have two children, ages four

11 and 14.  And I've never served on a jury.

12 THE COURT:  All right.  Have you or anybody close to

13 you ever been a victim of a violent crime?

14 PROSPECTIVE JUROR NO. 365:  My sister, domestic

15 violence.

16 THE COURT:  How long ago was that?

17 PROSPECTIVE JUROR NO. 365:  About 10 years ago.

18 THE COURT:  Did that happen here in Clark County?

19 PROSPECTIVE JUROR NO. 365:  Yes.

20 THE COURT:  Who was the culprit or the person

21 that --

22 PROSPECTIVE JUROR NO. 365:  Her husband.

23 THE COURT:  Her husband?  All right.  What happened

24 to him?

25 PROSPECTIVE JUROR NO. 365:  He moved to Colorado.
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 1 THE COURT:  Did he ever get arrested?

 2 PROSPECTIVE JUROR NO. 365:  For that, no.

 3 THE COURT:  Okay.  How's your sister doing now?

 4 PROSPECTIVE JUROR NO. 365:  She's better.

 5 THE COURT:  Is she still here in Clark County?

 6 PROSPECTIVE JUROR NO. 365:  Yes.

 7 THE COURT:  Do you stay in touch with her?

 8 PROSPECTIVE JUROR NO. 365:  Yes.

 9 THE COURT:  Is there anything about that incident

10 that would make it difficult for you to serve in this case?

11 This case doesn't involve domestic violence.

12 PROSPECTIVE JUROR NO. 365:  No.

13 THE COURT:  All right.  Do you have any connections

14 to law enforcement?

15 PROSPECTIVE JUROR NO. 365:  I was a dispatcher for

16 tribal police for about 10 years.

17 THE COURT:  What's tribal police?

18 PROSPECTIVE JUROR NO. 365:  Tribal police, it's the

19 police department for the Las Vegas Paiute tribe.

20 THE COURT:  Oh, tribal police.  Oh, very good.

21 Okay.  All right.  So having worked with police and law

22 enforcement, are you able to do what we've talked to some of

23 the other folks about, is setting aside any respect,

24 preexisting respect you might have for the police who come in

25 here and judge their credibility based on what you see and
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 1 hear on the stand, based on their demeanor, based on their

 2 motives and the evidence?

 3 PROSPECTIVE JUROR NO. 365:  Yes.

 4 THE COURT:  You think you can do that?

 5 PROSPECTIVE JUROR NO. 365:  Yes.

 6 THE COURT:  All right.  Can you give the defendant

 7 here a fair trial?

 8 PROSPECTIVE JUROR NO. 365:  Yes.

 9 THE COURT:  Are you going to hold it against him if

10 he decides not to testify?

11 PROSPECTIVE JUROR NO. 365:  No.

12 THE COURT:  All right.  Anything else you need to

13 tell us?

14 PROSPECTIVE JUROR NO. 365:  No.

15 THE COURT:  All right.  Thank you very much.  I'm

16 going to let the attorneys ask a few questions.  Ms. Thomson.

17 MS. THOMSON:  Thank you, Your Honor.  Did your

18 sister report that incident?

19 PROSPECTIVE JUROR NO. 365:  No.

20 MS. THOMSON:  With the tribal police, did you have

21 contact with other law enforcement agencies or were you just

22 strictly within your own agency?

23 PROSPECTIVE JUROR NO. 365:  No, we also worked with

24 Metro and Highway Patrol.

25 MS. THOMSON:  With your contact with Metro
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 1 specifically, did you form any opinions about Metro as a

 2 whole?

 3 PROSPECTIVE JUROR NO. 365:  No.

 4 MS. THOMSON:  You heard the questions that I've

 5 asked today and asked yesterday, yeah?

 6 PROSPECTIVE JUROR NO. 365:  Yes.

 7 MS. THOMSON:  Anything about those that I should be

 8 asking you?

 9 PROSPECTIVE JUROR NO. 365:  No.

10 MS. THOMSON:  Would you be concerned either if you

11 were the State or the defendant to have someone like yourself

12 as a juror?

13 PROSPECTIVE JUROR NO. 365:  No.

14 MS. THOMSON:  Why not?

15 PROSPECTIVE JUROR NO. 365:  Because I think I can

16 listen to both sides fairly.

17 MS. THOMSON:  If I can have you pass the microphone

18 down to Ms. Anderson, who is badge number 378.  Thank you.

19 You indicated that you have some Air Force training I think?

20 PROSPECTIVE JUROR NO. 378:  Yeah.

21 MS. THOMSON:  Was that training as a civilian or

22 were you in the Air Force for a period of time?

23 PROSPECTIVE JUROR NO. 378:  I was in the Air Force

24 National Guard, so part of my duties were full-time Air Force

25 National Guard paid under the State, so it wasn't active duty,
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 1 but it was -- you're in a civilian spot, but you're in your

 2 Air Force uniform doing your Air Force job and you could be

 3 activated or deployed at any time.  It's a reserve position.

 4 MS. THOMSON:  Because I'm not familiar with how it's

 5 structured, is any of that police like?

 6 PROSPECTIVE JUROR NO. 378:  Not what I did, no.  But

 7 some of the people that I worked with on the base, like some

 8 of them were cops and then they would also be reservists.  So

 9 I guess in that way I worked with some guys that were.

10 MS. THOMSON:  No kind of relationship where it would

11 affect your opinion of someone who was testifying?

12 PROSPECTIVE JUROR NO. 378:  No.

13 MS. THOMSON:  I'll pass for cause.  Thank you.

14 THE COURT:  Fine.  Mr. Yanez, you have the floor,

15 sir.

16 MR. YANEZ:  Thank you.  I'll just stay with Ms.

17 Anderson since she has the microphone.  The incident with your

18 sister, how do you feel the fact that it wasn't reported?  How

19 do you feel about that?

20 PROSPECTIVE JUROR NO. 378:  I understand that

21 there's -- you know, like when she was involved with drugs

22 there's a lot of things going on illegally that people don't

23 report because of the nature of if they did they could get in

24 trouble.  So that's -- yeah, I understand that's kind of part

25 of the reason why she didn't.
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 1 MR. YANEZ:  And it sounds like from how you

 2 described it the drug addiction or -- yeah, the drug addiction

 3 is kind of what put her in that position for that to happen.

 4 Is that fair to say?

 5 PROSPECTIVE JUROR NO. 378:  Yeah.

 6 MR. YANEZ:  I don't know if the Judge asked you

 7 this, and if he did I apologize.  Have you ever served on a

 8 jury?

 9 PROSPECTIVE JUROR NO. 378:  No.

10 MR. YANEZ:  Nothing about the fact that that crime

11 happened against your sister going to cause any prejudice or

12 bad thoughts towards Gary that hey, someone needs to pay,

13 there has to be some type of punishment?

14 PROSPECTIVE JUROR NO. 378:  I feel like because of

15 what happened that I understand that people can make mistakes,

16 but I also understand the gravity of crimes against people

17 too.  So I feel like it gives me a compassionate perspective

18 for both sides.  It would be completely based on totally what

19 I would be presented, like I wouldn't be one way or the other

20 because I see, you know, I've seen what victims go through and

21 see what, you know, someone who is breaking the law.  Because

22 she was a drug dealer.

23 MR. YANEZ:  So, nothing from what you know about

24 that experience and your sister obviously being your sister

25 you think would impact you in being unfair or impartial in
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 1 this case?

 2 PROSPECTIVE JUROR NO. 378:  No.  I feel like it

 3 would make me care more.

 4 MR. YANEZ:  Okay.  You have the quite entertaining

 5 job of being a singer.

 6 PROSPECTIVE JUROR NO. 378:  Yeah.

 7 MR. YANEZ:  Work wise, I know a lot of times

 8 musicians, singers, they perform at night.  Would that be --

 9 your employment be any type of obstacle or problem with you

10 serving as a juror?

11 PROSPECTIVE JUROR NO. 378:  They're being really

12 understanding about me being here.  So, no, it shouldn't be a

13 problem.

14 MR. YANEZ:  Do you have an actual employer?  Do you

15 sing at a certain place or are you contracted out?

16 PROSPECTIVE JUROR NO. 378:  Yeah.  I sing at the

17 Venetian.  I'm an opera singer for the Renaissance shows.  So,

18 it's like a regular show that's there.  Every day we do like

19 six shows a day.  It's not like I'm gigging and I'm losing my

20 gigs, it's more like, you know, we're a cast and somebody else

21 can step in, hopefully, if someone's available.

22 MR. YANEZ:  Okay.  So your employer is actually the

23 Venetian?

24 PROSPECTIVE JUROR NO. 378:  [indiscernible] Agency.

25 MR. YANEZ:  Okay.  I asked earlier the questions.
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 1 Hopefully, you heard about our presumption of innocence

 2 standard that we have here.  That's the law.  How do you feel

 3 about it personally?  Do you think that's fair that the State,

 4 the prosecutors have to prove the case beyond a reasonable

 5 doubt or do you think that should be changed?

 6 PROSPECTIVE JUROR NO. 378:  Yeah.  No, I think it's

 7 right.

 8 MR. YANEZ:  What's your thought on police and police

 9 officers?

10 PROSPECTIVE JUROR NO. 378:  I've had good

11 experiences and bad experiences.  I think people are people

12 and that just because you belong -- especially being in the

13 Air Force, I felt the same way about it.  I feel like each

14 person should be taken individually.  I don't think that just

15 because you're a police officer that you're good, and I don't

16 think, you know, because I've had a bad experience with a

17 police officer that that means that the police are bad.

18 MR. YANEZ:  Can you give me one example of each, of

19 a good example and a bad example you had with police?

20 PROSPECTIVE JUROR NO. 378:  Yeah.  I got in a really

21 severe car accident and this police officer came and he took

22 care of me.  He stayed the whole time.  He was really, like

23 wonderful and kind, and tried to, you know, do the right thing

24 as far as the person that hit me because they didn't have a

25 license and all that.  And then, I would say when I was

      UNCERTIFIED ROUGH DRAFT
           AA630



   153

 1 younger we had like some stalkers and some things like that,

 2 and the police didn't really step up and stop it.  We've been

 3 robbed too.  I mean, there's a lot of things that have

 4 happened.  Sorry.

 5 MR. YANEZ:  No, that's fine.  I appreciate it.

 6 Would you agree -- I talked earlier about police officers and

 7 their investigation and the information they receive.

 8 Assuming the police officer's not a witness to a crime, would

 9 you agree that their investigation or the -- how sound and

10 reliable that investigation is based on the witness's

11 information that they gather?

12 PROSPECTIVE JUROR NO. 378:  Yeah.  Witnesses and

13 evidence, uh-huh.

14 MR. YANEZ:  Thank you.  I'll pass -- I'll grab the

15 microphone.  Juror 365, Ms. Alder.  You mentioned the

16 incident, the crime that your sister went through with her

17 husband.  How do you feel about the fact that it was never

18 reported?

19 PROSPECTIVE JUROR NO. 365:  I was disappointed in

20 her, but that's her decision.

21 MR. YANEZ:  You think that's something that should

22 have been reported?

23 PROSPECTIVE JUROR NO. 365:  Yes.

24 MR. YANEZ:  Anything about the fact that it wasn't

25 reported that you think would make you unfair in this case,
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 1 want to unfairly treat Gary because your sister's husband

 2 wasn't properly punished?

 3 PROSPECTIVE JUROR NO. 365:  No.

 4 MR. YANEZ:  Have you ever served on a jury?

 5 PROSPECTIVE JUROR NO. 365:  No.

 6 MR. YANEZ:  How long did you work as a dispatcher

 7 for tribal police?

 8 PROSPECTIVE JUROR NO. 365:  Ten years.

 9 MR. YANEZ:  And I'm assuming you had conversations,

10 friendships with police officers based on that?

11 PROSPECTIVE JUROR NO. 365:  Yes.

12 MR. YANEZ:  Would you say that you're kind of biased

13 towards police officers based on that or you still think

14 you're fair and wouldn't necessarily give police officers a

15 head start from our side?

16 PROSPECTIVE JUROR NO. 365:  No, I would look at them

17 fairly.  There's no taking one side over the other.

18 MR. YANEZ:  And the presumption of innocence, like

19 Gary as he sits here today is innocent and remains innocent

20 only if the State can prove beyond a reasonable doubt that

21 he's guilty.  How do you feel about that personally?  Do you

22 think that's fair that we have the law here in our country?

23 PROSPECTIVE JUROR NO. 365:  Yes.

24 MR. YANEZ:  Thank you.  Thank you, Judge.

25 THE COURT:  All right.  So you guys have choices.
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 1 Do you both pass for cause subject to any prior objections

 2 that are on the record which you don't waive or do you want to

 3 approach and put anything on the record outside the presence?

 4 MS. THOMSON:  We'll pass for cause.

 5 MR. YANEZ:  Pass for cause, Judge.

 6 THE COURT:  All right.  So you guys both pass for

 7 cause subject to any prior objections and comments that are

 8 already on the record.

 9 So, ladies and gentlemen, at this time we need to

10 proceed with what's called the peremptory challenge phase of

11 the jury selection.  And until that phase is done, I can't

12 excuse the folks in the back, but it's becoming less likely

13 that we're going to need you.  In the peremptory challenge

14 phase, since we have now what's called prequalified for cause

15 32 of you, the attorneys now have a form that they pass back

16 and forth.  What they do is they each get to remove nine

17 people.  So they deselect nine people.  They do it one at a

18 time, it just goes back and forth, back and forth, back and

19 forth, until 18 people have been removed and whoever is left

20 is on the jury team.  You guys got it?

21 You don't need to do anything other than just sit

22 here quietly.  This process takes -- it's probably going to

23 take a half an hour.  I don't mind if you guys stretch a

24 little bit, you can stand up, you can stretch, move around a

25 little bit.  Just stay generally in your seat area.  I don't
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 1 think there's any objection to you guys chit-chatting with

 2 each other a little bit, just don't talk about the case, don't

 3 form any opinions, don't do any research, don't use your cell

 4 phones, none of that.

 5 With that, just please be at ease a little bit for a

 6 few moments.  We need to do this with you present so they can

 7 look at you and be reminded of what some of the things you

 8 guys said.  All right?  We'll go off the record for this part.

 9 All right?

10 (Session paused from 3:20 p.m. until 3:51 p.m.) 

11 THE COURT:  Let's go back on the record.  Counsel,

12 any objection to the peremptory challenges that are made by

13 the parties being accepted by the Court?

14 MR. YANEZ:  No, Judge.

15 THE COURT:  All right.  Let's go ahead and hand that

16 over to the Court clerk and she will take a moment to enter

17 those.  Are you done?  Can we cross-check?

18 THE CLERK:  Yes.

19 THE COURT:  Okay.  Sorry.  I do it, then she does

20 it, then we cross-check.  All right.  Sometimes there's a

21 minor discrepancy, but we got it figured out.  All right.  At

22 this point the Court clerk will announce the final list of

23 jurors and two alternates.  You won't know if you're one of

24 the alternates, so we have a group of a total of 14 jurors.

25 That's the regular jurors and the two alternates.  All right.
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 1 If you hear your name, that means you are selected to be one

 2 of the jurors.  If you don't hear your name, wait until we're

 3 done calling all the names and then I confer with the

 4 attorneys to make sure their records show the same information

 5 that mind do.  And then I'll excuse you.  All right?  And then

 6 I'll tell you guys what comes next.  Madam Clerk, you may go

 7 ahead and announce the jurors by badge number and name,

 8 please.  Pay attention to make sure your records are the same.

 9 THE CLERK:  Juror number one is badge number 181,

10 Tommy Eastham.  Juror number two is badge number 183, Vicki

11 Smith.  Juror number three is badge number 185, Kiley Georgi.

12 Juror number four is badge 186, Richard Casselman.  Juror

13 number five is badge number 343, David Henry.  Juror number

14 six is badge 363, J. Linton.  Juror number seven is badge

15 number 378, Aubrey Anderson.  Juror number eight is badge

16 number 195, Stephanie Ocampo.  Juror number nine is badge

17 number 222, Anne Alipon.  Juror number 10 is badge number 252,

18 Karen Tackett.  Juror number 11 is badge 265, Danielle

19 Opperman.  Juror number 12 is badge number 365, Crystal Alder.

20 Juror number 13 is badge number 275, Nelson Brown.  Juror

21 number 14 is badge 289, Carrie Lee.

22 THE COURT:  All right.  If your name wasn't called,

23 then you are going to be excused at this time.  Let me check

24 with the attorneys.  Do your records match the Court clerk's

25 records?
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 1 MS. THOMSON:  Yes, Your Honor.

 2 MR. YANEZ:  Yes, Your Honor.

 3 THE COURT:  All right.  So let me tell the folks

 4 that sat through this process that on behalf of the Eighth

 5 Judicial District Court we greatly appreciate your time and

 6 dedication and being subjected to very personal questions.

 7 This is a very important process in our judicial system, and

 8 it can't work without your involvement and your time.  So,

 9 thank you very much for your participation.  You may grab your

10 belongings and feel free to leave at this time.  The rest of

11 you, please stick around.

12 The folks in the back, you are all now excused.

13 Thank you very much for your participation in this process and

14 attentiveness.  You're also excused with the thanks of the

15 Court and released from any prohibition on discussing what

16 you've observed.  All right?  Thank you very much everybody.

17 Let's count and make sure we've got 14 people here.  We've got

18 14.  That should work.

19 Ladies and gentlemen -- we're outside the presence

20 of the excused proposed jurors.  You can all be seated now.  I

21 have some preliminary stuff I want to do.  We'll get around to

22 -- tomorrow I need to officially swear you in.  I'm not going

23 to do that today.  What I need to do now is just read some

24 preliminary instructions so you'll know better what your

25 official responsibilities are going to be.  All right?
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 1 Ladies and gentlemen, tomorrow you will become the

 2 official jury in this case.  You'll have to be officially

 3 sworn in.  I want to take a few minutes to tell you something

 4 about your duties as jurors and give you some preliminary

 5 instructions.  At the end of the trial I will give you more

 6 detailed, written instructions that will control your

 7 deliberations.  When you deliberate it will be your duty to

 8 weigh and to evaluate all the evidence received in the case,

 9 and in that process, to decide the facts.  To the facts as you

10 find them, you will apply the law as I give it to you, whether

11 you agree with the law or not.

12 You must decide the case solely on the evidence and

13 the law before you and you must not be influenced by any

14 personal likes or dislikes, opinions, prejudices, or sympathy.

15 Please do not take anything I may say or do during the trial

16 as indicating what I think of the evidence or what your

17 verdict should be.  That is entirely up to you.  It is

18 important that you keep an open mind and not decide any issue

19 in the case until the entire case has been submitted to you

20 for deliberation.

21 This is a criminal case brought by the State of

22 Nevada.  The State charges the defendant with alleged crimes.

23 The charges against the defendant are contained in the

24 information.  All right.  The document called the information

25 is -- simply describes the charges that the State brings
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 1 against the defendant.  The information is not evidence and

 2 does not prove anything.  The clerk will now read the

 3 information to the panel.

 4 (Information read - not transcribed) 

 5 THE COURT:  Very good.  So as you heard, defendant

 6 has pled not guilty to the charges and is presumed innocent

 7 unless and until the State proves the defendant guilty beyond

 8 a reasonable doubt.  In addition, the defendant has the right

 9 to remain silent and never has to prove innocence or to

10 present any evidence.

11 My apologies.  I should have had you guys all sit in

12 the more comfortable chairs.  Why don't -- before I finish

13 reading some of my preliminary instructions, why don't you

14 guys go ahead and all grab a seat in the comfortable chairs.

15 You need to stay in the same order that you're in now, so

16 whoever's to your left needs to stay to your left.  Let the

17 folks in the back slide on down and leave two seats open there

18 for the two ladies here in the middle seats.  All right?  Yep,

19 you take seat number nine -- or number eight back there.

20 Everyone needs to stay in the same order they're in.  So just

21 sliding down.  Let's keep -- yeah, we'll keep eight, and then

22 fill up the front row.  All right.  You guys did that well.

23 Thank you.  A little more comfortable.  I apologize for not

24 getting you there sooner.

25 All right.  Let me read you a few more instructions
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 1 here.  So, what is evidence?  The evidence you're to consider

 2 in deciding what the facts are consists of:  the sworn

 3 testimony of any witness -- Marshal, don't take their badges

 4 yet.  Let them keep their badges because I haven't

 5 administered the oath yet.

 6 The evidence you're to consider in deciding what the

 7 facts are consists of:  the sworn testimony of any witness,

 8 the exhibits which are received in evidence, any facts which

 9 the parties agree upon.

10 The following things are not evidence and you must

11 not consider them as evidence in deciding the facts of this

12 case.  Number one, statements and arguments of the attorneys.

13 Number two, questions and objections of the attorneys.  Number

14 three, any testimony that I instruct you to disregard.  And

15 Number four, anything you may see or hear when the Court is

16 not in session, even if what you see or hear is done or said

17 by one of the parties or by one of the witnesses.

18 Evidence may be direct or circumstantial.  Direct

19 evidence is direct proof of a fact, such as testimony by a

20 witness about what that witness personally saw or heard or

21 did.  Circumstantial evidence is indirect evidence.  That is,

22 it is proof of one or more facts from which one can find

23 another fact.  You are to consider both direct and

24 circumstantial evidence.  Either can be used to prove any

25 fact.  The law makes no distinction between the weight to be
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 1 given to either direct or circumstantial evidence.  It is for

 2 you to decide how much weight to give any evidence.

 3 Let me talk about objections.  There are rules of

 4 evidence that control what can be received in evidence.  When

 5 a lawyer asks a question or offers an exhibit in evidence, the

 6 lawyer on the other side thinks it is not permitted by the

 7 rules of evidence, that lawyer may object.  If I overrule the

 8 objection, then the question may be answered or the exhibit

 9 received.  If I sustain the objection, then the question

10 cannot be answered or the exhibit cannot be received.

11 Whenever I sustain an objection to a question, you must ignore

12 the question and you must not guess what the answer would have

13 been.

14 Sometimes I may order that evidence be stricken from

15 the record and that you disregard or ignore the evidence.

16 That means that when you are deciding the case you must not

17 consider the evidence that I told you to disregard.

18 Credibility of witnesses.  In deciding the facts of

19 this case you may have to decide which testimony to believe

20 and which testimony not to believe.  You may believe

21 everything a witness says, or part of it, or none of it.  It's

22 up to you.  In considering the testimony of any witness, you

23 may take into account the following things.  Number one, the

24 witness's opportunity and ability to see or hear or know the

25 things testified to.  Number two, the witness's memory.
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 1 Number three, the witness's manner while testifying.  Number

 2 four, the witness's interest in the outcome of the case, if

 3 any.  Number five, the witness's bias or prejudice, if any.

 4 Number six, whether other evidence contradicted the witness's

 5 testimony.  Number seven, the reasonableness of the witness's

 6 testimony in light of all the evidence.  And number eight, any

 7 other factors that bear on believability.  The weight of the

 8 evidence as to a fact does not necessarily depend on the

 9 number of witnesses who testify about it.

10 All right.  You must decide this case based solely

11 on the evidence received in the case and on my instructions as

12 to the law that applies.  And you must not be exposed to any

13 other information about the case or to the issues involved

14 during the course of your jury duty.

15 At the end of the trial you will have to make your

16 decision based on what you recall of the evidence.  You will

17 not have a written transcript of the trial.  I urge you to pay

18 close attention to the testimony as it is given.

19 Taking notes.  If you wish, you may take notes to

20 help you remember the evidence.  The Marshal will provide to

21 you tomorrow notepads and pens.  If you do take notes, please

22 keep them to yourself until you and your fellow jurors go to

23 the jury room to decide the case.  Do not let note taking

24 distract you from being attentive.  When you leave Court for

25 recesses, your notes should be left in the courtroom.  No one
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 1 will ever read your notes.  Whether or not you take notes, you

 2 should rely on your own memory of the evidence.  Notes are

 3 only to assist your memory.  You should not be overly

 4 influenced by your notes or those of your fellow jurors.

 5 Let me talk about your opportunity to ask questions.

 6 You will be given the opportunity to ask written questions of

 7 any of the witnesses called to testify in the case.  You are

 8 not encouraged to ask a large number of questions because that

 9 is the primary responsibility of the attorneys.  Questions may

10 only be asked in the following manner.  After both lawyers

11 have finished questioning of the witness, and only at this

12 time, if there are additional questions that you would like to

13 ask the witness, you may then seek permission to ask that

14 witness a written question.

15 Should you desire to ask a question, write your

16 question down with your name and your juror number on a full

17 sheet of clean paper and then raise your hand.  All questions

18 from jurors must be factual in nature and designed to clarify

19 information already presented.  Jurors must not place any

20 undue weight on the responses to the questions.

21 So after you've written your question down and

22 raised your hand, the Marshal will then pick up your question

23 and give it to me.  And all questions should be written as if

24 it is you directly posing the question to the witness.  I will

25 look at your question and then consult with the attorneys and
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 1 then make a determination whether your question is legally

 2 permissible and whether I can answer it -- or ask it.  If I

 3 determine that your question may properly be asked, I will ask

 4 it.  If I don't ask your question, please, no adverse

 5 inference should be drawn if the Court does not allow a

 6 particular question.  All right?

 7 If you can't hear a witness, please raise your hand

 8 as an indication and I'll ask the witness to speak up or speak

 9 closer to the microphone.  If you need to use the restroom or

10 if you feel ill, also please raise your hand as an indication.

11 I have no objection to jurors bringing drinks in the

12 courtroom, but please be careful with them.  And I don't allow

13 any eating of food while you're here.

14 Regarding cell phones, iPads, any other similar

15 electronic devices, you may keep them with you.  However, you

16 must keep them turned off and must not use them while Court is

17 in session.  And you must never use them to do any research or

18 seek or obtain any information about the case during the

19 trial.

20 Tomorrow the next phase of the trial will begin.

21 And in this trial, first, each side may make an opening

22 statement.  An opening statement is not evidence.  It is

23 simply an outline to help you understand what that party

24 expects the evidence will show.  A party is not required to

25 make an opening statement.  After opening statements the State
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 1 will then present evidence and counsel for the defendant may

 2 cross-examine.  Then, if the defendant chooses to offer

 3 evidence, counsel for the State may cross-examine.

 4 After all the evidence has been presented, I will

 5 instruct you on the law of the case.  Then, the attorneys will

 6 make closing arguments.  After that you will go to the jury

 7 room to deliberate on your verdict.

 8 Counsel, are there any clarifications that you would

 9 like to provide to the preliminary instructions that I just

10 gave the future jury?

11 MS. THOMSON:  No, Your Honor.

12 MR. YANEZ:  No, Your Honor.

13 THE COURT:  All right.  Let's talk about logistics.

14 I checked my calendar.  I'll probably be done with my criminal

15 calendar tomorrow at 10:30, so I'm available to start tomorrow

16 at 11.  Can you both be here at 11?

17 MS. THOMSON:  Yes, Your Honor.

18 MR. YANEZ:  Yes.

19 THE COURT:  All right.  So I'm going to direct the

20 jurors to be here at 11 tomorrow.  We'll probably go for an

21 hour and a half and then take a lunch break and then continue.

22 We're going to start tomorrow with opening statements.  All

23 right?  Tomorrow when you come in you'll have your notepads,

24 your pens, any beverages, and we'll be ready to go.  Any

25 questions from you all?  Yes, ma'am.
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 1 JUROR NO. 14:  I just have one.  We're anticipating

 2 this will be over by next Friday.

 3 THE COURT:  Before next Friday.  I'm anticipating

 4 Wednesday, actually.

 5 JUROR NO. 14:  Okay.

 6 THE COURT:  But I have an extra day built in just in

 7 case.  I'm hoping it's done by Wednesday.

 8 JUROR NO. 14:  Okay.

 9 THE COURT:  That's my goal.  Yes.

10 JUROR NO. 5:  On our parking tickets, where do we

11 get them validated?

12 THE COURT:  When can they start to get validated?

13 Can they do that tonight?

14 THE MARSHAL:  Actually tomorrow, because I'll be

15 reassigning where you guys are going to park.

16 THE COURT:  All right.  So tomorrow you will notify

17 them where to park?

18 THE MARSHAL:  [indiscernible] validate them

19 tomorrow.

20 THE COURT:  Do they know where to park tomorrow?

21 THE MARSHAL:  I'm going to discuss it as soon as

22 we --

23 THE COURT:  Okay.  So he'll discuss that with you

24 when you exit the courtroom.  All right.  Yes, ma'am.

25 JUROR NO. 12:  Do you expect to finish each day by
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 1 about 5:00?

 2 THE COURT:  Yes.  I expect to finish about five.

 3 Sometimes it might be a few minutes early; sometimes it might

 4 be 10, 15 minutes after.  All right?  Friday, just to give you

 5 an update on the schedule.  Friday, we'll start at nine, go

 6 until five.  Next Monday, I think I have a hearing in the

 7 morning.  Next Monday we're going to start at 10, I believe,

 8 and go until about five.  And then next Tuesday we'll start at

 9 11 and go until five.  All right?  Then the Wednesday,

10 probably 11 to five also.  All right?

11 Thank you all for your attentiveness.  Tomorrow

12 we'll swear you in and we'll begin the official business.  All

13 right?  Thank you very much.  Have a nice evening.  Oh, the

14 prior admonishment applies.  Please do not discuss the case

15 with anybody.  Do not do any research on any of the case

16 subject matter or issues.  Do not form any opinions.  Do not

17 read, watch, or listen to any report of or commentary on the

18 trial.  With that, you're excused for the evening.  Please

19 report out here tomorrow by 11 a.m.  Thank you very much.

20 (Jury panel recessed at 4:23 p.m.) 

21 THE COURT:  We're outside the presence of the jury.

22 Please be seated.  Give me a report.  I want you guys to be

23 here like five minutes before 11 to give me a report on

24 witnesses, and then you need to give me a heads up -- if

25 you're going to do a motion to continue, isn't that called
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 1 like a Bustos-type motion and you need to have a written

 2 motion with an affidavit?

 3 MS. THOMSON:  Yes, Your Honor.  My expectation at

 4 this point is that that is not what's going to occur.  We have

 5 had contact with Arizona.  That is part of why I stepped out

 6 during the process of perempts.  The witness has been served

 7 for her hearing on Friday to come before the Court there for

 8 the purposes of the compelling order.  So at that point,

 9 either she will be ordered to come back home or she'll be

10 arrested and we'll go pick her up.  Or, as an alternative,

11 because of the information I received, there is a possibility

12 that she may be ordered to testify but not forced to travel,

13 in which case I'm going to start the process tomorrow morning

14 seeking the ability to have her testify via -- and it's not

15 Skype but there's a word for it.

16 THE COURT:  Videoconference.

17 MS. THOMSON:  Thank you.  Videoconference.

18 THE COURT:  And that would probably be Monday then.

19 MS. THOMSON:  Well, my goal would be to have it done

20 at that hearing on Friday if that were to be the determination

21 of that court.  Obviously, my preference, and I think the

22 better scenario, is her physically here.  But if that's not

23 something that we can accomplish, then second best would be

24 the videoconferencing.  And I think for purposes of making

25 sure that her end is secure, it makes sense to have her in the
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 1 courtroom doing it.  So the goal would be to inconvenience

 2 that jurisdiction as little as possible.

 3 MR. YANEZ:  I'll reserve any objections as to

 4 videoconference and all that.  Let's see what happens.

 5 THE COURT:  You can reserve your objections and I'll

 6 hear from you on that as we move closer.  Thank you, sir.

 7 All right.  Have a good evening and I guess I'll see

 8 you guys tomorrow at 10:55.  Oh, my clerk told me, I guess I

 9 don't have a hearing Monday.  So maybe we can start Monday at

10 nine.  I'll double check on that.  All right.  Thank you, have

11 a good evening.  Court's adjourned.

12 (Court recessed for the evening at 4:26 p.m.) 
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