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MDSM 
Kent F. Larsen 
Nevada Bar No. 3463 
Katie M. Weber 
Nevada Bar No. 11736 
SMITH LARSEN & WIXOM 
193 5 Village Center Circle 
Las Vegas, Nevada 89134 
Telephone: (702) 252-5002 
E-mail: kfl@slwlaw.com 

kw@slwlaw.com 

Attorneys for Defendant California Reconveyance 
Company 

[ Additional Counsel Listed on Signature Page] 

Electronically Filed 
12/18/2015 03:06:02 PM 

' 

~j.~'"-
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

JEFFREY BENKO, a Nevada resident; CAMILO 
MARTINEZ, a Nevada resident; ANA MARTINEZ, 
a Nevada resident; FRANK SCINTA, a Nevada 
resident; JACQUELINE SCINTA, a Nevada 
resident; SUSAN HJ ORTH, a Nevada resident; 
RAYMOND SANSOTA, a Ohio resident; 
FRANCINE SANSOTA, a Ohio resident; SANDRA 
I(UHN, a Nevada resident; JESUS GOMEZ, a 
Nevada resident; SIL VIA GOMEZ, a Nevada 
resident; DONNA HERRERA, a Nevada resident; 
ANTOINETTE GILL, a Nevada resident; JESSE 
HENNIGAN, a Nevada resident; KIM MOORE, a 
Nevada resident; THOMAS MOORE, a Nevada 
resident, 

Plaintiffs, 

vs. 

QUALITY LOAN SERVICE CORPORATION, a 
California Corporation; APPLETON PROPERTIES, 
LLC, a Nevada Limited Liability Company; MTC 
FINANCIAL, INC. dba TRUSTEE CORPS, a 
California Corporation; MERIDIAN 
FORECLOSURE SERVICE, a California and 
Nevada Corporation dba MTDS, Inc., dba 
MERIDIAN TRUST DEED SERVICE; NATIONAL 
DEFAULT SERVICING CORPORATION; a 
Arizona Corporation, CALIFORNIA 
RECONVEY ANCE COMP ANY, a California 
Corporation; and DOES 1 through 100, inclusive, 

Defendants. 

Case No.: A-11-649857-C 
Dept. No.: XXIX 
(ELECTRONIC FILING CASE) 

DEFENDANTS' JOINT MOTION 
TO DISMISS PLAINTIFFS' 

SECOND AMENDED 
COMPLAINT 
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1 Defendants Quality Loan Service Corporation ("QLS"), MTC Financial, Inc. ("MTC"), 

2 Meridian Foreclosure Service ("Meridian"), National Default Servicing Corporation ("NDSC"), 

3 and California Reconveyance Company ("CRC") (collectively, "Defendants"), by and through 

4 undersigned counsel, hereby move to dismiss the Second Amended Complaint (the "SAC") of 

5 Plaintiffs Jeffrey Benko, Camilo Martinez, Ana Martinez, Frank Scinta, Susan Hjorth, Raymond 

6 Sansota, Francine Sansota, Sandra Kuhn, Jesus Gomez, Silvia Gomez, Donna Herrera, Jesse 

7 Hennigan, Kim Moore, Thomas Moore, Susan Kallen, Robert Mandarich and James Nico 

8 pursuant to NRCP 12(b)(5). 

9 

10 

11 

The premise underlying Plaintiffs' claims has been rejected by a sister court, is not 

supported by the relevant statutes, has been rejected by numerous federal district court decisions, 

and is subject to the doctrine of issue preclusion. Aside from this fundamental failing, the SAC 

12 fails to state any facts satisfying the causation and damage elements of consumer fraud, fails to 

13 allege a claim for unjust enrichment because the claim is based on an express contract, and fails 

14 to support a claim for elder abuse. Because Plaintiffs fail to state any claim upon which relief can 

15 be granted, the Court should dismiss the SAC in its entirety. 

16 This motion is supported by the accompanying memorandum, the arguments of counsel, 

17 

18 

and the Declaration of Katie M. Weber in Support of Defendants' Joint Motion to Dismiss 

Plaintiffs' Second Amended Complaint ("Counsel Deel."), attached hereto as Exhibit A. 

19 DATED this 18th day of December, 2015. 

20 SMITH LARSEN & WIXOM 

21 
By: /s/ Katie M. Weber 

22 Kent F. Larsen 
Nevada Bar No. 3463 

23 Katie M. Weber 
Nevada Bar No. 11736 

24 1935 Village Center Circle 
Las Vegas, Nevada 89134 

25 
Lawrence G. Scarborough 

26 Pro Hae Vice Pending 
Jessica R. Maziarz 

27 Pro Hae Vice Pending 
BRYANCAVELLP 

28 Two North Central Avenue, Suite 2200 
Phoenix, Arizona 85004 

MCCARTHY & HOLTHUS, LLP 

By: /s/ Kristin A. Schuler-Hintz 
Kristin A. Schuler-Hintz 
Nevada Bar No. 7171 
9510 West Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 

Attorneys for Defendants Quality Loan Servic 
Corporation 
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1 Sarah Burwick 
Pro Hae Vice Pending 

2 BRYAN CAVELLP 
120 Broadway, Suite 300 

3 Santa Monica, California 90401-2386 

4 Attorneys for Defendant California 
Reconveyance Company 

5 

6 

7 

8 

9 

10 

BROOKS HUBLEY LLP 

By: Isl Michael R. Brooks 
Michael R. Brooks 
Nevada Bar No. 7287 
1645 Village Center, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Defendant Meridian Foreclosure 

BURKE, WILLIAMS & SORENSEN LLP 

By: Isl Richard J. Reynolds 
Richard J. Reynolds 
Nevada Bar No. 11864 
1851 East First Street, Suite 1550 
Santa Ana, California 92705 

Philip A. Silvestri 
Nevada Bar No. 11276 
Neal D. Gidvani 
Nevada Bar No. 11382 
SILVESTRI GIDVANI, P.C. 
400 South Fourth Street, Suite 500 
Las Vegas, Nevada 89101 

Attorneys for Defendant MTC Financial, Inc. 

Service TIFF ANY & BOSCO P.A. 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 

By: Isl Kevin S. Soderstrom 
Gregory L. Wilde 
Nevada Bar No. 4417 
Kevin S. Soderstrom 
Nevada Bar No. 10235 
212 South Jones Boulevard 
Las Vegas, Nevada 89107 

Attorneys for Defendant National Default 
Servicing Corporation 
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1 NOTICE OF MOTION 

2 TO: ALL PARTIES; and 

3 TO: THEIR ATTORNEYS. 

4 PLEASE TAKE NOTICE THAT the undersigned will bring Defendants' Joint Motion to 

5 Dismiss Plaintiffs' Second Amended Complaint on for hearing on the 22nd day of February, 

6 2016, at the hour of 10:00 a.m. of said day in Department XXIX of the above-entitled Court, or as 

7 soon thereafter as counsel may be heard. 

8 DATED this 18th day of December, 2015. 

9 SMITH LARSEN & WIXOM 

10 By: /s/ Katie M. Weber 

11 I(ent F. Larsen 
Nevada Bar No. 3463 

12 Katie M. Weber 
Nevada Bar No. 11736 
1935 Village Center Circle 13 Las Vegas, Nevada 89134 

14 Lawrence G. Scarborough 
Pro Hae Vice Pending 15 Jessica R. Maziarz 
Pro Hae Vice Pending 16 BRYANCAVELLP 
Two North Central Avenue, Suite 2200 17 Phoenix, Arizona 85004 

18 Sarah Burwick 

19 Pro Hae Vice Pending 
BRYANCAVELLP 

20 120 Broadway, Suite 300 
Santa Monica, California 90401-2386 

21 Attorneys for Defendant California 

22 Reconveyance Company 

23 BROOKS HUBLEY LLP 

24 By: /s/ Michael R. Brooks 

25 Michael R. Brooks 
Nevada Bar No. 7287 

26 1645 Village Center, Suite 200 
Las Vegas, Nevada 89134 

27 Attorneys for Defendant Meridian Foreclosure 

28 Service 

3 

MCCARTHY & HOLTHUS, LLP 

By: /s/ Kristin A. Schuler-Hintz 
Kristin A. Schuler-Hintz 
Nevada Bar No. 7171 
9510 West Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 

Attorneys for Defendants Quality Loan Service 
Corporation 

BURKE, WILLIAMS & SORENSEN LLP 

By: /s/ Richard J. Reynolds 
Richard J. Reynolds 
Nevada Bar No. 11864 
1851 East First Street, Suite 1550 
Santa Ana, California 92705 

Philip A. Silvestri 
Nevada Bar No. 11276 
Neal D. Gidvani 
NevadaBarNo. 11382 
SILVESTRI GIDVANI, P.C. 
400 South Fourth Street, Suite 500 
Las Vegas, Nevada 89101 

Attorneys for Defendant MTC Financial, Inc. 
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1 TIFF ANY & BOSCO P.A. 

2 
By: Isl Kevin S. Soderstrom 

3 Gregory L. Wilde 
Nevada Bar No. 4417 

4 Kevin S. Soderstrom 
Nevada Bar No. 10235 

5 212 South Jones Boulevard 
Las Vegas, Nevada 89107 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Attorneys for Defendant National Default 
Servicing Corporation 
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1 MEMORANDUM 

2 Introduction 

3 Plaintiffs are twenty individual borrowers who defaulted on their secured residential loans 

4 years ago and are facing non-judicial foreclosures or have had their properties foreclosed upon. 

5 Through this class action lawsuit, Plaintiffs seek to impose liability on five foreclosure trustees, 

6 based solely on the premise that engaging in non-judicial foreclosure activities by recording a 

7 notice of default or sale-actions expressly contemplated by the deeds of trust governing 

8 Plaintiffs' real property loans-requires the Defendants to be licensed or hold certificates as 

9 collection agencies from the State of Nevada. A sister court considered this precise issue in 

1 o Quality Loan Service Corp. v. State of Nevada, Department of Business & Industry, Financial 

11 Institutions Division, 2013 WL 6911859 (Nev. Dist. Ct. Jan. 3, 2013), entered detailed findings 

12 and conclusions that reject Plaintiffs' position in this case, and held that foreclosure trustees 

13 engaging in non-judicial foreclosure activities are not collecting debts, are not collection 

14 agencies, and are not subject to Nevada licensing requirements for collection agencies. The 

15 Nevada state agency that brought that proceeding acquiesced in that result, elected not to appeal 

16 to the Nevada Supreme Court, and has not pursued its licensing theory against any other 

1 7 foreclosure trustees. 1 

18 The legislative scheme surrounding collection agencies and trustees also supports the 

19 determination in Quality Loan that trustees are not required to obtain Nevada licenses or 

20 certificates establishing them as collection agencies before recording foreclosure notices and 

21 engaging in non-judicial foreclosure activities. Any finding to the contrary would violate basic 

22 rules of statutory construction and fail to give effect to the full statutory scheme. In addition, a 

23 long line of Nevada federal court decisions holds that entities engaged in foreclosure activities are 

24 not engaging in debt collection activities and are not subject to Nevada licensing requirements for 

25 collection agencies. This result does not change even where the foreclosure trustees include 

26 language about debt collection in the publicly recorded notices, known in the trade as a "mini-

27 

28 1 A copy of the Quality Loan decision is attached hereto as Exhibit B. 

5 
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1 Miranda" warning. As a matter of law, numerous courts have concluded that the inclusion of a 

2 mini-Miranda warning in a foreclosure notice does not transform an entity into a debt collector. 

3 As a result, and consistent with Quality Loan, Defendants are not required to be licensed or to 

4 hold certificates as collection agencies. 

5 The Quality Loan decision, which was brought by the Nevada Financial Institutions 

6 Division ("FID"), is not only persuasive authority, but has a preclusive effect in this case. The 

7 court in Quality Loan decided the precise issue presented here in a final judgment on the merits 

8 that involved QLS, also a Defendant in this litigation. Although Plaintiffs were not parties in 

9 Quality Loan, they were in privity with the State of Nevada, which represented Plaintiffs' 

1 o interests in arguing that foreclosure trustees engaging in non-judicial foreclosure activities are 

11 engaging in collection of a claim and are collection agencies that must be licensed pursuant to 

12 NRS 649. 

13 Even if Defendants were somehow subject to Nevada licensing or certification 

14 requirements, all three causes of action in the SAC independently fail to state a claim upon which 

15 relief can be granted under NRCP 12(b)(5). First, Plaintiffs cannot state a cause of action for 

16 consumer fraud because the SAC fails to allege facts satisfying the requisite elements of 

17 causation and damage. There is no factual allegation that any of the Defendants' alleged failure 

18 to have a license or certificate of registration under NRS 649 caused Plaintiffs to suffer any actual 

19 damages. In fact, based on the allegations of the SAC, a Defendant's licensure or non-licensure 

20 had no effect on the Plaintiffs whatsoever, and did not alter their obligations under their 

21 respective deeds of trust. Second, because the express terms of the deeds of trust allow 

22 foreclosure, there can be no unjust enrichment claim. Finally, the facts in the SAC do not support 

23 a claim for elder abuse. The mere act of initiating foreclosure pursuant to a borrower's deed of 

24 trust does not automatically become illegal elder abuse once the borrower turns sixty years of age. 

25 For all these reasons, the Court should grant Defendants' motion and dismiss the SAC 

26 with prejudice. 

27 

28 

6 
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Background 

Plaintiffs, who are twenty residential borrowers with loans secured by deeds of trust 

recorded against their respective properties, seek to represent a class of borrowers whose homes 

are in foreclosure or have been foreclosed upon. [SAC, ,r,r 1-15, 25; Counsel Deel., Exs. Al

A16] Plaintiffs assert claims against five different Defendants: QLS, MTC, Meridian, NDSC, 

and CRC. [SAC, ,r,r 16-20] The basis for the SAC is that the Defendants-all of which are or 

were the trustees under the respective deeds of trust securing Plaintiffs' properties-recorded 

foreclosure notices while simultaneously not holding Nevada licenses to engage in debt collection 

activities or having failed to register as foreign debt collection agencies. [Id. ]2 

Plaintiffs assert three distinct causes of action based on this singular contention. First, 

Plaintiffs allege that the act of publicly recording non-judicial foreclosure notices without a 

license or certificate constitutes a "deceptive trade practice" and "consumer fraud" as defined by 

NRS 598 and 41.600, respectively. [Id., ,r,r 36-37] Next, Plaintiffs contend that all five 

Defendants were "unjustly emiched" by their "respective illegal and improper collection agency 

activities." [Id., ,r 44] Finally, Plaintiffs contend that these identical facts, when alleged by 

individual borrowers over the age of 60, constitute elder abuse. [Id., ,r,r 49-51] Plaintiffs Sandra 

2 The SAC alleges five separate class actions based on each class member's relationship 
with one of the five Defendants-QLS, MTC, Meridian, NDSC, and CRC. [SAC, ,r 27] The 
SAC alleges individualized facts concerning various Plaintiffs' knowledge of their potential 
causes of action in this lawsuit, disclosure of the causes of action in this lawsuit in bankruptcy 
proceedings, reopening of those bankruptcy proceedings, and actions by the bankruptcy trustees 
related to the asserted causes of action. [Id., ,r,r 1-15] Such varied facts against five different 
Defendants will pose serious class certification hurdles if this lawsuit proceeds beyond this 
motion to dismiss. 

Defendants also have attached copies of the deeds of trust securing the Plaintiffs' 
residential properties. Defendants respectfully ask the Court to consider these documents because 
they form the basis of the SAC and they are appropriately subject to judicial notice. Johnson v. 
Fed. Home Loan Mortg. Corp., 793 F.3d 1005, 1007-08 (9th Cir. 2015) (considering deed of trust 
at motion to dismiss stage even though it was not attached to the complaint because the complaint 
relies upon the deed of trust); see also NRS 47.130 (stating "facts subject to judicial notice are 
facts in issue or facts from which they may be inferred" and judicially noticed facts are "[ c ]apable 
of accurate and ready determination by resort to sources whose accuracy cannot reasonably be 
questioned"); Caballero v. Seventh Jud. Dist. of State of Nev., 123 Nev. 316, 323 n.21-22, 167 
P.3d 415, 419 n.21-22 (2007) (taking judicial notice of monthly report on statistics from the 
Eighth Judicial District Court's Interpreter's Office and annual state demographic report on 
population statistics because such facts are judicially noticeable under NRS 4 7 .130). 

7 
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1 Kuhn and Antoinette Gill allege elder abuse against Meridian, and Plaintiff Susan Kallen alleges 

2 elder abuse against CRC. [Id., ,r,r 49-54] No other Plaintiffs allege elder abuse. [See generally 

3 id.] 

4 The allegations of the SAC appear not to dispute that Plaintiffs were in default on their 

5 respective loans. [See generally SAC] The SAC also does not explain how the alleged failure to 

6 obtain Nevada licensure affected Plaintiffs' obligations under their deeds of trust or otherwise 

7 caused them any harm. [See generally id.] 

8 Argument 

9 I. APPLICABLE LEGAL STANDARD. 

10 Dismissal is warranted under NRCP 12(b)(5) when the complaint fails to state a claim 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

upon which relief can be granted. "The test for determining whether the allegations of a 

complaint are sufficient to assert a claim for relief is whether the allegations give fair notice of the 

nature and basis of a legally sufficient claim and the relief requested." Vacation Village, Inc. v. 

Hitachi Am., Ltd., 110 Nev. 481, 484, 874 P.2d 744, 746 (1994). "To survive dismissal, a 

complaint must contain some set of facts, which, if true, would entitle the plaintiff to relief." In 

re AMERCO Derivative Litig., 127 Nev. Adv. Rep. 17, 252 P.3d 681, 692 (2011) (quotations and 

brackets omitted). "Dismissal is proper where the allegations are insufficient to establish the 

elements of a claim for relief." Hampe v. Foote, 118 Nev. 405, 408, 47 P.3d 438, 439 (2002) 

(affirming dismissal), overruled in part on other grounds by Buzz Stew, LLC v. City of Las Vegas, 

124 Nev. 224, 181 P.3d 670 (2008). 

21 II. 

22 

DEFENDANTS ARE NOT REQUIRED TO HAVE LICENSES OR 
CERTIFICATES OF REGISTRATION AS COLLECTION AGENCIES UNDER 
NEVADA LAW. 

23 Defendants are foreclosure trustees engaging in non-judicial foreclosure activities by 

24 publicly recording notices of default and sale. Despite the extensive statutory scheme under NRS 

25 107 governing Defendants' non-judicial foreclosure activities, the entire SAC rests on the faulty 

26 assertion-incorrect as a matter of law-that Defendants "pursued debt collection activities," 

27 such that they were required to be licensed or registered as collection agencies under NRS 649 to 

28 engage in such non-judicial foreclosure activities. 

8 
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1 NRS 649.075 requires a corporation to hold a license or certificate of registration as a 

2 foreign collection agency if the corporation: (1) engages in the business of collecting claims; and 

3 (2) does so in the state of Nevada. "[A] person shall not conduct within this State a collection 

4 agency or engage within this State in the business of collecting claims for others" without a 

5 license. NRS 649.075(1). Section 649.020(1) defines "collection agency" as "all persons 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

engaging, directly or indirectly, and as a primary or a secondary object, business, or pursuit, in the 

collection of or in soliciting or obtaining in any manner the payment of a claim owed or due or 

asserted to be owed or due to another." 

The Nevada Legislature enacted Chapter 649 to "[b ]ring licensed collection agencies and 

their personnel under more stringent public supervision" and "[ d]iscourage improper and abusive 

collection methods." NRS 649.045(2)(a), (c). By its terms, a "collection agency" does not 

include the non-judicial foreclosure actions of a trustee acting pursuant to a deed of trust and the 

statutory procedures for non-judicial foreclosure under NRS 107. Enforcement of a security 

interest is not the collection of a claim and does not render Defendants collection agencies. 

A. Another Nevada Court Has Determined That Foreclosure Trustees Are Not 
Collection Agencies And Are Not Required To Have Licenses Or Certificates 
Of Registration Pursuant To NRS 649.075. 

Whether a foreclosure trustee exercising the power of sale must be licensed as a collection 

agency has already been fully and fairly litigated to a final judgment in the Nevada courts. In 

2012, an administrative adjudication by the FID ("FID Decision") determined that QLS-a 

trustee engaging in foreclosure activities under NRS 107 and a Defendant in this litigation-was 

a collection agency subject to the Nevada licensure requirement set forth in NRS 649.075. On 

review, a sister court overturned the FID Decision on January 3, 2013. In Quality Loan, the state 

court scrutinized the legislative history of the various Nevada statutes implicated in this 

determination, and held squarely that "a Trustee's exercise of the power of sale under NRS 107 is 

not the collection of a debt or claim under NRS Chapter 649, and therefore a Trustee who is only 

exercising the power of sale under NRS Chapter 107 is not required to obtain a license from the 

FID as a collection agency." Id. at *3 (emphasis added). 

As the court explained, "[b]ecause of the unique nature of real property, the use of a Deed 

9 
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1 of Trust to hold such real property as security for a real estate loan ( which includes the Trustee's 

2 power of sale by the contractual consent of the borrower), a Deed of Trust is not a 'claim' or 

3 'debt" as defined by NRS chapter 649." Id. Similarly, "[t]he notices required by NRS Chapter 

4 107 in the event of default by the borrower are not the solicitation of payment of a debt or claim." 

5 Id. ( emphasis added). The court concluded: "NRS chapter 649 does not apply to the exercise of 

6 the power of sale under a Deed of Trust. Rather, only NRS Chapter 107 regulates the exercise of 

7 the power of sale pursuant to a Deed of Trust." Id. 

8 In overturning the FID Decision, the court explicitly held that the "Cease and Desist Order 

9 issued herein by the FID in 2010 and the Decision of the FID issued herein in 2012 are void ab 

10 initio due to legal error by the FID." Id. (emphasis in original). The court made this 

11 determination pursuant to the court's authority under NRS 223B.135, which allows for judicial 

12 review and reversal of any erroneous administrative agency decision.· Id. The Quality Loan 

13 decision squarely demonstrates that foreclosure trustees engaging in non-judicial foreclosure 

14 activities, like QLS and the other Defendants in this action, are not collecting claims and are not 

15 collection agencies under Nevada law. Defendants do not need to be licensed or hold certificates 

16 as collection agencies to engage in non-judicial foreclosure activities. 

17 Here, no party or body had a greater interest in the licensing of collection agencies than 

18 the FID, an arm of the State of Nevada. Yet, when the Nevada state court overturned the FID 

19 Decision, it chose to accept the decision on behalf of the state and chose not to seek review by the 

20 Nevada Supreme Court. The FID has not tried to force any other Defendant to obtain a license 

21 and has not initiated any enforcement actions against foreclosure trustees following the Quality 

22 Loan decision. This ought to speak volumes to this Court. If the FID and the State of Nevada 

23 elected to abandon the argument that foreclosure trustees must be licensed as collection agencies 

24 to perform non-judicial foreclosure activities, then Plaintiffs ought not to succeed with the 

25 argument either. Quality Loan is a binding determination that foreclosure trustees performing 

26 non-judicial foreclosure activities are not collection agencies and do not need to be licensed or 

27 hold certificates as collection agencies under NRS 649. 

28 
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B. Proper Interpretation Of NRS 649 And NRS 107 Demonstrate That 
Defendants Are Not Collection Agencies And Are Not Required To Have 
Licenses Or Certificates. 

1. The Quality Loan Decision is Consistent with NRS 649. 

4 Review of the statutory scheme for collection agencies and foreclosure supports the 

5 determination in Quality Loan that enforcement of a security interest is not the collection of a 

6 claim. Had the legislature intended to make a trustee's enforcement of a security interest 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

pursuant to non-judicial foreclosure a collection agency activity, the statute would have explicitly 

identified such activity within the definition of a "collection agency." Indeed, the statute does 

just that as it relates to community managers, who are individuals managing such things as 

common-interest communities. NRS 116.023; NRS 116B.050. Specifically, NRS 649.020 

identifies a "community manager" who "performs or offers to perform any act associated with the 

foreclosure of a lien," pursuant to Chapter 116, as a "collection agency." NRS 649.020(3)(a). 

"The maxim 'ESPRESSIO UNIUS EST EXCLUSIO ALTERIUS,' the expression of one thing is 

the exclusion of another, has been repeatedly confirmed in this State." Cramer v. State Dep 't of 

Motor Vehicles, 126 Nev. Adv. Rep. 38, 240 P.3d 8, 12 (2010) (applying the presumption) 

( citations omitted); see also O 'Callaghan v. Eighth Judicial Dist. Court of the State of Nev., 89 

Nev. 33, 35, 505 P.2d 1215, 1216 (1973) ("That which is enumerated excludes that which is 

not"); State v. Boerlin, 38 Nev. 39, 45, 144 P. 738, 740 (1914) ("In the construction of a statute in 

which certain things are enumerated, other things are to be excluded"). Thus, the statute's 

explicit enumeration of foreclosure activities for community managers demonstrates that 

Defendants' non-judicial foreclosure activities to enforce a security interest, including the public 

recording of notices of default and notices of sale, do not transmute Defendants into "collection 

23 agencies." 

24 As indicated above, in enacting NRS 649, the legislature sought to "[b]ring licensed 

25 collection agencies and their personnel under more stringent public supervision" and 

26 "[d]iscourage improper and abusive collection methods." NRS 649.045(2)(a), (c). Aside from 

27 the alleged failure of Defendants to possess a license, the SAC does not allege that Defendants' 

28 public recordings of the notices of default or sale were abusive, improper, or in need of more 
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1 public supervision. Indeed, the SAC contains no allegations that Defendants made repeated late-

2 night telephone calls, threatened to contact Plaintiffs' families, or committed any acts commonly 

3 cited as abusive and harassing in typical collection agency cases. Defendants only sought to 

4 enforce the security interest under the deeds of trust executed by Plaintiffs. Pursuant to the plain 

5 language of NRS 649 and based on the allegations contained in the SAC, Defendants are not 

6 collection agencies and are not required to hold a license or certificate in order to operate in 

7 Nevada. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2. The Quality Loan Decision is Consistent with NRS 107. 

The determination in Quality Loan is in accord with the statutory scheme governing 

foreclosure trustees under NRS 107. Under this statutory scheme, the Nevada Legislature 

explicitly identified the ten persons or entities capable of serving as a foreclosure trustee. NRS 

107.028 provides that "the trustee under a deed of trust must be:" 

(a) An attorney licensed to practice law in this State; 
(b) A title insurer or title agent authorized to do business in this State pursuant to 
chapter 692A or NRS: 
(c) A person licensed pursuant to chapter 669 ofNRS; 
( d) A domestic or foreign entity which holds a current state business license 
issued by the Secretary of State pursuant to chapter 76 ofNRS; 
( e) A person who does business under the laws of this State, the United States or 
another state relating to banks, savings banks, savings and loan associations or 
thrift companies; 
(f) A person who is appointed as a fiduciary pursuant to NRS 662.245; 
(g) A person who acts as a registered agent for a domestic or foreign corporation, 
limited-liability company, limited partnership or limited-liability partnership; 
(h) A person who acts as a trustee of a trust holding real property for the primary 
purpose of facilitating any transaction with respect to real estate if he or she is not 
regularly engaged in the business of acting as a trustee for such trusts; 
(i) A person who engages in the business of a collection agency pursuant to 
chapter 649 ofNRS; or 
(j) A person who engages in the business of an escrow agency, escrow agent or 
escrow officer pursuant to the provisions of chapter 645A or 692A ofNRS. 

23 NRS 107.028(1). 

24 That a collection agency is one of the ten types of persons or entities capable of serving as 

25 a trustee does not mean that trustees engaging in non-judicial foreclosure activities are collection 

26 agencies. To the contrary, Plaintiffs' interpretation would render superfluous and meaningless 

27 the other nine types of persons and entities the legislature enumerated as trustee-eligible. Courts 

28 "avoid statutory interpretation that renders language meaningless or superfluous." Hobbs v. State, 
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1 127 Nev. Adv. Rep. 18, 251 P.3d 177, 179 (2011) (refusing to endorse interpretation of statute 

2 that rendered word in the statute meaningless). When determining the "plain meaning of a 

3 statute," the Court must "read its provisions as a whole and give effect to each of its words and 

4 phrases." Davis v. Beling, 128 Nev. Adv. Rep. 28, 278 P.3d 501, 508-09 (2012) (interpreting 

5 statute to give effect to the full provision and intent of the statute). Had the legislature wanted all 

6 trustees to be collection agencies and wanted performance of non-judicial foreclosure activities to 

7 constitute collection of a claim, then the statute would have specified that only one who engages 

8 in the business of a collection agency pursuant to Chapter 649 of NRS may serve as a trustee. 

9 The statute does not impose any such limitation, and the Court should give full effect and 

1 o meaning to the ten types of persons and entities the legislature permitted to serve as trustees under 

11 deeds of trust. 

12 Moreover, the legislative history accompanying NRS 107 .028(1) further demonstrates the 

13 legislature did not intend for trustees engaging in non-judicial foreclosure activities to constitute 

14 collection agencies. The original enactment of NRS 107 .028(1) was part of Assembly Bill No. 

15 284, which did not enumerate a collection agency as a possible trustee. A few months later, the 

16 legislature approved Amendment No. 824 to Assembly Bill No. 273, which added language about 

17 collection agencies and six other types of trustee-eligible persons or entities. As stated in the 

18 legislative history: 

19 Amendment 824 expands those provisions in Assembly Bill No. 284 so that a 
trustee under a deed of trust may be a domestic or foreign entity which holds a 

20 current state business license or certain persons who are exempt from having to 
obtain a license as a trust company but are authorized to be a trustee under a deed 

21 of trust. They include a person who does business relating to banks, savings and 
loan associations, or thrift companies, a person appointed as fiduciary, a trustee of 

22 a trust that is holding real property for the purpose of facilitation real estate 
transaction or a registered agent, collection agency or escrow agent. 

23 

24 Nevada State Legislature, Journal of the Senate (5/30/11) at 4284. 

25 When another senator asked for someone to "explain this amendment and its intent more," 

26 one of the drafters of Assembly Bill No. 273 stated: 

27 It clarifies who can act as a trustee under a deed of trust for a residential property. 
There was a concern that there were certain small, family owned businesses in 

28 this State that would have been put out of business by Assembly Bill No. 284. 
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We want to make certain this does not happen. This clarifies Assembly Bill No. 
1 284 so we do not put businesses out of business. 

2 Id. 

3 The legislature did not intend for trustees engaging in non-judicial foreclosure activities to 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

constitute collection agencies. To the contrary, had the legislature not enacted Assembly Bill No. 

277, it believed collection agencies and certain other businesses in Nevada would be displaced 

from service as trustees. Nothing in the legislative history or the text of NRS 107 supports a 

finding that trustees engaging in non-judicial foreclosure activities are engaging in the collection 

of a claim and must be licensed or hold certificates as collection agencies.3 

The legislative history and text of NRS 107 are consistent with and support the decision in 

Quality Loan. As held in Quality Loan: 

• "[A] Deed of Trust is not a 'claim' or 'debt' as defined by NRS Chapter 
649. Id. at *3. 

• "[T]he exercise of the power of sale by a Trustee under NRS Chapter 107, 
including giving the required notices and conducting sale of the real 
property held as security, is not the collection of debt or claim or the 
solicitation of payment of a debt or claim under NRS Chapter 649." Id. at 
*2. 

• "[A] Trustee exercising the power of sale pursuant to the procedures set 
forth in NRS chapter 107 is notrequired to obtain a license as a 'collection 
agency' from the FID prior to exercising the power of sale under a Deed 
of Trust." Id. 

• "The FID has no regulatory, licensing or enforcement authority over a 
Trustee's exercise of the power of sale pursuant to NRS chapter 107." Id. 
at *3. 

In accordance with NRS 107, NRS 649, and Quality Loan, this Court should dismiss the SAC in 

its entirety and similarly conclude that Defendants' non-judicial foreclosure activities do not 

constitute the collection of a claim, do not result in Defendants acting as collection agencies, and 

3 While not necessary to this Court's decision, a common-sense distinction separates a 
foreclosure trustee from a collection agency. Trustees act impartially when engaging in non
judicial foreclosure activities. NRS 107.028(5) ("The trustee does not have a fiduciary obligation 
to the grantor or any other person having an interest in the property which is subject to the deed of 
trust. The trustee shall act impartially and in good faith with respect to the deed of trust and act in 
accordance with the laws of this State"). Collection agencies engaging in collection of a claim 
must be partial to the person owed the debt and engage in dogged pursuit to collect the claim; as a 
result, foreclosure activities are not part of the claim collection process. 

14 
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1 do not result in Defendants needing to be licensed or hold certificates as collection agencies under 

2 NRS 649. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

C. Numerous Federal Court Decisions Hold Foreclosure Activities Do Not 
Constitute Debt Collection. 

A number of federal district courts in Nevada have similarly concluded that engaging in 

non-judicial foreclosure activities is not debt collection and does not require licensure under NRS 

649. See, e.g., Padilla v. PNC Mortg., 2011 WL 3585484, at *4 (D. Nev. Aug. 15, 2011) 

( dismissing deceptive trade practice claim against foreclosure entity for alleged failure to have a 

state license because "it is well established that non judicial foreclosures are not an attempt to 

collect a debt under the Fair Debt Collection Practice Act and similar state statutes"); Erickson v. 

PNC Mortg., 2011 WL 1626582, at *3 (D. Nev. Apr. 27, 2011) (dismissing deceptive trade 

practices claim and holding that "[ a] foreclosure trustee does not have to be licensed to record a 

notice of default because a foreclosure trustee is not a debt collector"); Smith v. Community 

Lending, Inc., 773 F. Supp. 2d 941, 944 (D. Nev. 2011) (dismissing deceptive trade practices 

claim based on "the allegation that the foreclosing entities did not have a 'collector's license"' 

because foreclosure does not constitute a debt collection activity); Camacho-Villa v. Great W. 

Home Loans, 2011 WL 1103681, at *5 (D. Nev. Mar. 23, 2011) (concluding that servicing a 

mortgage and initiating foreclosure pursuant to a deed of trust do not constitute debt collection 

under NRS 649); Karl v. Quality Loan Serv. Corp., 759 F. Supp. 2d 1240, 1248 (D. Nev. 2010) 

(rejecting deceptive trade practices claim against QLS for allegedly conducting debt collection 

activities in Nevada without the requisite license by recording a notice of default because QLS 

"was not acting as a debt collector [and] did not need to be licensed as one"), ajf'd, 2014 U.S. 

App. LEXIS 1559 (9th Cir. 2014); Maves v. First Horizon Home Loans, 2010 WL 3724264, at *3 

(D. Nev. Sept. 15, 2010) (dismissing deceptive trade practices claim under NRS 598.0923(1) 

against foreclosure trustee for alleged failure to have a collection agency license because "[a] 

foreclosure trustee does not have to be licensed to record a notice of default because a foreclosure 

27 trustee is not a debt collector"). 

28 These district court decisions analyzed NRS 598.0923(1), which provides that it is a 

15 

! -. 
I. 
i _· 

AA000244



~ 

§ " 0 
0 

~ V <r 1 $ r.JJ. UJ 'o C') 'ci 

~ 
>i UJ .!:l 8-. 0 

~Uo:,t--
~ ~ ~ 

~ 
~ ~ ~ ~ 

Zf3@fi~ 
~ ""u ~ . 
o"'!'o·"' 
b i ~ ~ ~ 
bu.,,>f;! 
<::j~!:! s " "' :i: ,g 

~ ~ 
ZJ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

deceptive trade practice for a company to knowingly conduct business without all required state, 

county or city licenses. NRS 649.075 is the only statute that requires licensure for operation of a 

collection agency; there is no companion licensure provision in the Fair Debt Collection Practices 

Act ("FDCPA"). Consequently, these courts examined the applicability of NRS 649.075 when 

they determined that the defendants in those cases were not subject to the licensure requirements. 

Plaintiffs' attempt to circumvent the long line of cases rejecting such a foreclosure defense 

by recasting the same deficient premise under new causes of action cannot succeed. 

D. The Mini-Miranda Warnings Are Immaterial. 

The SAC points to language about debt collection in the publicly recorded notices, but this 

language does not make Defendants collection agencies. [SAC, 11 1-15, 23:t] Such language is 

frequently referred to as a "mini-Miranda" warning, which is a required disclosure of all debt 

collectors under the FDCPA. 15 U.S.C. § 1692e(ll). That foreclosure trustees are overly 

cautious and include mini-Miranda warnings in publicly recorded documents does not make them 

debt collectors. E.g., Boosahda v. Providence Dane LLC, 462 Fed. Appx. 331, 334 (4th Cir. 

2012) ("Put simply, a debt collector should not be penalized for taking the precaution of including 

the disclaimer within its initial written communication to debtor, in the event the debt is subject to 

the FDCPA"); Hightower-Henne v. Gelman, 2012 WL 95208, at *7-9 (D. Colo. Jan. 12, 2012) 

(holding lawyer was not a debt collector under FDCP A even though his communications to 

plaintiff contained mini-Miranda warnings); New-Howard v. JPMorgan Chase Bank NA., 2013 

U.S. Dist. LEXIS 164882, at *25 (E.D. Pa. Nov. 20, 2013) (holding inclusion of mini-Miranda 

warnings in communications to plaintiffs did not alter conclusion that defendant and its acquired 

entity are not debt collectors under the FDCP A). Indeed, trustees engaging in non-judicial 

foreclosure activities are not debt collectors under the FDCPA. E.g., Cave v. National Default 

Servicing Corp., 2015 U.S. Dist. LEXIS 81217, at *12 (D. Nev. June 22, 2015) ("Plaintiffs 

claims against defendants must be dismissed because the defendants have undertaken activities 

connected with the non-judicial foreclosure sale of the property at issue, and they are not 

considered 'debt collectors' under the FDCPA"); Tapia v. Cal-W Reconveyance Corp., 2012 

U.S. Dist. LEXIS 109429, at *21 (D. Nev. Aug. 6, 2012) ("As Defendants are foreclosing on the 

16 

AA000245



1 Property pursuant to a Deed of Trust, they do not qualify as 'debt collectors' within the meaning 

2 of the FDCP A"). 

3 

4 

E. Were That Not Enough, The Doctrine Of Issue Preclusion Forecloses 
Plaintiffs' Contention That Defendants Were Required To Have Licenses Or 
Certificates Of Registration Pursuant To NRS 649.075. 

5 Issue preclusion, also known as collateral estoppel, is a doctrine that precludes relitigation 

6 of issues already decided in another lawsuit. Five Star Cap. Corp. v. Ruby, 124 Nev. 1048, 1052, 

7 194 P.3d 709, 711 (2008) (affirming district court's grant of summary judgment based on the 

8 doctrine of claim preclusion). For issue preclusion to apply: "(1) the issue decided in the prior 

9 litigation must be identical to the issue presented in the current action; (2) the initial ruling must 

10 have been on the merits and have become final; ... (3) the party against whom the judgment is 

11 asserted must have been a party or in privily with a party to the prior litigation; and (4) the issue 

12 was actually and necessarily litigated." Id. at 1055, 194 P.3d at 713 (quotations and citations 

13 omitted; emphasis added); see also Alcantara ex rel. Alcantara v. Wal-Mart Stores, Inc., 130 

14 Nev. Adv. Rep. 28, 321 P.3d 912, 918-19 (2014) (affirming district court's dismissal of action 

15 based on the doctrine of issue preclusion). "[I]ssue preclusion is applied to conserve judicial 

16 resources, maintain consistency, and avoid harassment or oppression of the adverse party." Id. at 

17 916. 

18 Here, the doctrine of issue preclusion precludes Plaintiffs from relitigating the issue of 

19 whether foreclosure trustees engaged in non-judicial foreclosure activities must be licensed as 

20 collection agencies under NRS 649. The first, second, and fourth requirements for issue 

21 preclusion are easily met. The issue decided in Quality Loan is identical to the collection agency 

22 issue underlying this lawsuit that the State of Nevada and QLS actually and necessarily litigated 

23 to a final judgment on the merits. E.g., LaForge v. State of Nev., as the Univ. & Cmty. Coll. Sys. 

24 of Nev., 116 Nev. 415, 421, 997 P.2d 130, 134 (2000) ("Because this common issue 'was actually 

25 litigated and determined by a valid and final judgment, the determination is conclusive in a 

26 subsequent action between the parties"') (citations omitted). 

27 As to the third requirement for issue preclusion, Plaintiffs are considered to be in privity 

28 with the State of Nevada in Quality Loan. In accordance with the Restatement (Second) of 
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Judgments, the Nevada Supreme Court recognizes that adequate representation of a party's 

interest in a prior lawsuit establishes privity. Alcantara, 321 P.3d at 917-18 ("adopt[ing] the 

Restatement (Second) of Judgments section 41 's examples of privity that arises when a plaintiffs 

interests are being represented by someone else" and determining that section 41 "provides a 

clear framework for determining whether privity exists under an adequate representation 

analysis" for issue and claim preclusion). 

Section 41 of the Restatement (Second) of Judgments states: 

(1) A person who is not a party to an action but who is represented by a party is 
bound by and entitled to the benefits of a judgment as though he were a party. A 
person is represented by a party who is: 

(a) The trustee of an estate or interest of which the person is a beneficiary; 
or 
(b) Invested by the person with authority to represent him in an action; or 
(c) The executor, administrator, guardian, conservator, or similar fiduciary 
manager of an interest of which the person is a beneficiary; or 
( d) An official or agency invested by law with authority to represent 
the person's interests; or 
( e) The representative of a class of persons similarly situated, designated 
as such with the approval of the court, of which the person is a member. 

(2) A person represented by a party to an action is bound by the judgment even 
though the person himself does not have notice of the action, is not served with 
process, or is not subject to service of process. 

Restatement (Second) of Judgments § 41 (1982) ( emphasis added). 

Privity exists here because Plaintiffs were represented by "[a]n official or agency invested 

by law with authority to represent the person's interests." Id. at§ 41(1)(d); Alcantara, 321 P.3d 

at 917. The Nevada State Legislature enacted NRS 649 to "[e]stablish a system of regulation to 

ensure that persons using the services of a collection agency are properly represented'' and to 

"[b ]ring licensed collection agencies and their personnel under more stringent public supervision" 

because "[t]here exists in this State a need for more stringent regulatory control over collection 

agencies to ensure that they are composed only of responsible and well qualified personnel." 

NRS 649.045 (emphasis added). The FID maintains a safe and sound financial institutions 

system for the citizens and residents of Nevada that protects consumers and defends the public 

interest. See generally NRS 657, 658, 659, 649; see also NRS 649.395(2)(a) (authorizing the FID 

commissioner to "suspend or revoke the license of a collection agency without notice and hearing 
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1 if ... [t]he suspension or revocation is necessary for the immediate protection of the public") 

2 ( emphasis added); NRS 649 .196(1 )( c) ( authorizing the FID commissioner to determine whether 

3 collection agency managers are able to "transact the business of a collection agency in a manner 

4 whichprotects the interests ofthe general public") (emphasis added); NAC 649.086 (authorizing 

5 the FID commissioner to withhold information "to protect the public welfare") ( emphasis added); 

6 NAC 649.220(4)(a)-(b) (authorizing the FID commissioner to revoke management of multiple 

7 collection agencies if "[ c ]onfusion may exist in the mind of the public" or operation of the 

8 collection agency business functions "may be deleterious or damaging to the best interests of the 

9 public") ( emphasis added). 

1 o Under this system of regulation, the FID acts for the benefit of all Nevadans. In Quality 

11 Loan, the FID acted for the benefit of the general public by arguing that foreclosure trustees 

12 engaging in non-judicial foreclosure activities are collection agencies and must be licensed as 

13 collection agencies pursuant to NRS 649. The Plaintiffs' interests were represented in Quality 

14 Loan, and Plaintiffs are considered to be in privity with the State of Nevada and the FID for 

1 . 4 15 prec us1on purposes. 

16 Decisions of other courts are in accord. For example, the California Court of Appeal in 

17 Rynsburger v. Dairymen's Fertilizer Cooperative, Inc., 72 Cal. Rptr. 102 (Ct. App. 1968), 

18 determined that claim preclusion barred homeowners from maintaining a private nuisance suit 

19 against a fertilizer plant following an unsuccessful action by the city against the fertilizer plant for 

20 public nuisance. Id. at 276-78. The court held the homeowners were in privity with the city in 

21 the public nuisance suit because the city represented the interests of the entire community. Id. at 

22 277 ("[A]ppellants are precluded from converting what they formerly alleged to be a public 

23 nuisance into a series of private nuisances"). As the court held: "Where statutory authority to sue 

24 

25 4 QLS was a party in Quality Loan and is one of the five Defendants in this lawsuit. The 
Nevada Supreme Court has adopted the doctrine of nonmutual claim preclusion, and there are no 

26 grounds to believe the Nevada Supreme Court would not extend this holding to the doctrine of 
nonmutual issue preclusion. Weddell v. Sharp, 131 Nev. Adv. Rep. 28, 350 P.3d 80, 85-86 

27 (2015) ("In the interest of further promoting finality of litigation and judicial economy, we adopt 
the doctrine of nonmutual claim preclusion, meaning that a defendant may validly use claim 

28 preclusion as a defense"). 
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RESPONSE TO PLAINTIFFS' MOTION 
FOR LEA VE TO FILE THIRD 
AMENDED COMPLAINT 

12/18/15 DEFENDANTS' JOINT MOTION TO 1,2, & 3 AA000229-
DISMISS SECOND AMENDED AA000628 
COMPLAINT 

10/24/16 DEFENDANTS' JOINT MOTION TO 6, 7, 8 AA00I 713-
STRIKE AND, IN THE ALTERNATIVE, AA001769 
OPPOSITION TO PLAINTIFFS' 
MOTION FOR CLARIFICATION AND 
ENTRY OF ORDER RE FEBRUARY 
2016 HEARING ON DEFENDANTS' 
JOINT NRCP 12(8)(5) MOTIONS 

02/05/16 DEFENDANTS' JOINT REPLY IN 4 AA000757-
SUPPORT OF DEFENDANTS' JOINT AA000782 
MOTION TO DISMISS PLAINTIFFS' 
SECOND AMENDED COMPLAINT 

12/18/15 DEFENDANT MTC FINANCIAL INC. 1,2, & 3 AA000629-
dba TRUSTEE CORPS' JOINDER IN AA000637 
DEFENDANTS' JOINT MOTION TO 
DISMISS PLAINTIFFS' SECOND 
AMENDED COMPLAINT; 
SUPPLEMENTAL MEMORANDUM OF 
POINT AND AUTHORITIES IN 
SUPPORT THEREOF 

01/03/17 DEFENDANT MTC FINANCIAL INC. 9 AA002207-
dba TRUSTEE CORPS' OPPOSITION AA002230 
TO PLAINTIFFS' MOTION FOR LEA VE 
TO FILE THIRD AMENDED 
COMPLAINT 

12/18/15 DEFENDANT MTC FINANCIAL INC. AA000638-
dba TRUSTEE CORPS' REQUEST FOR AA000647 
JUDICIAL NOTICE IN SUPPORT OF 
JOINDER IN AND TO THE 
FOLLOWING: DEFENDANTS' JOINT 
MOTION TO DISMISS PLAINTIFFS' 

u 



SECOND AMENDED COMPLAINT 

12/19/11 FIRST AMENDED COMPLAINT FOR 1 AA00014-
DAMAGES; PROOF OF SERVICE AA00031 

07/20/16 HEARING BEFORE THE HONORABLE 4 AA000846-
BONNIE BULLA, DISCOVERY AA000906 
COMMISSIONER 

09/21/16 HEARING BEFORE THE HONORABLE 4,5 AA000907-
BONNIE BULLA, DISCOVERY AA001031 
COMMISSIONER 

10/26/16 HEARING BEFORE THE HONORABLE 8 AA00l 770-
BONNIE BULLA, DISCOVERY AA001782 
COMMISSIONER 

01/11/17 HEARING BEFORE THE HONORABLE 10 11 AA002376-
BONNIE BULLA, DISCOVERY AA002508 
COMMISSIONER 

02/17/17 HEARING BEFORE THE HONORABLE 15 AA003507-
BONNIE BULLA, DISCOVERY AA003536 
COMMISSIONER 

03/08/17 HEARING BEFORE THE HONORABLE 16, 17 AA003979-
BONNIE BULLA, DISCOVERY AA003997 
COMMISSIONER 

02/22/16 HEARING BEFORE THE HONORABLE 4 AA000783-
SUSAN SCANN, DISTRICT COURT AA000826 
JUDGE 

02/07/17 HEARING BEFORE THE HONORABLE 11 AA002509-
WILLIAM D. KEPHART, DISTRICT AA002524 
COURT JUDGE 

03/14/17 HEARING BEFORE THE HONORABLE 17 AA004010-
WILLIAM D. KEPHART, DISTRICT AA004060 
COURT JUDGE 

05/04/17 HEARING BEFORE THE HONORABLE 23 AA005600-
WILLIAM D. KEPHART, DISTRICT AA005638 
COURT JUDGE 

03/29/16 MTC FINANCIAL INC. DBA TRUSTEE 4 AA000835-

11l 



CORPS' ANSWER TO SECOND AA000845 
AMENDED COMPLAINT 

04/04/17 NATIONAL DEFAULT SERVICING 19 AA004584-
CORPORATION'S JOINDER TO AA004586 
DEFENDANT CALIFORNIA 
RECONVEY ANCE COMPANY'S 
RESPONSE TO PLAINTIFFS' 
"MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO 
DEFENDANTS' MOTION TO DISMISS 
THE THIRD AMENDED 
COMPLAINT" 

06/08/17 NOTICE OF ENTRY OF ORDER 23 AA005642-
DISMISSING CASE AS A MATTER OF AA005658 
LAW AND DIRECTING JUDGMENT IN 
DEFENDANTS' FAVOR IN 
CONNECTION WITH PLAINTIFFS' 
THIRD AMENDED COMPLAINT WITH 
PREJUDICE 

03/15/17 NOTICE OF ENTRY OF ORDER 17, 18 AA004225-
GRANTING PLAINTIFFS' MOTION AA004236 
FOR LEA VE TO FILE THIRD 
AMENDED COMPLAINT 

12/14/16 NOTICE OF PLAINTIFFS' MOTION 8,9 AA001790-
FOR LEAVE TO FILE THIRD AA002096 
AMENDED COMPLAINT 

03/29/17 NOTICE OF PLAINTIFFS' 18 AA004553-
SUBMISSION OF EVIDENCE FOR AA004560 
PURPOSES OF MAY 4, 2017 HEARING 

02/13/12 NOTICE OF REMOVAL 1 AA00032-
AA00037 

02/13/12 OPINION FROM THE NINTH CIRCUIT 1 AA00038-
COURT OF APPEALS IN BENKO V. AA00068 
QUALITY LOAN SERVICE CORP. 

06/07/17 ORDER DISMISSING CASE AS A 23 AA005642-

IV 



MATTER OF LAW AND DIRECTING AA005658 
JUDGMENT IN DEFENDANTS' FAVOR 
IN CONNECTION WITH PLAINTIFFS' 
THIRD AMENDED COMPLAINT WITH 
PREJUDICE 

03/14/17 ORDER RE PLAINTIFFS' MOTION 17 AA004061-
FOR LEA VE TO FILE THIRD AA004064 
AMENDED COMPLAINT 

10/21/15 ORDER OF REMAND FROM FEDERAL 1 AA00088-
COURT AA00087 

05/23/17 PLAINTIFFS' MAY 23, 2017 LETTER 23 AA005639-
BRIEF TO COURT REGARDING AA005641 
PROPOSED ORDER 

03/28/17 PLAINTIFFS' MEMORANDUM OF 18 AA004250-
POINTS AND AUTHORITIES IN AA004552 
OPPOSITION TO DEFENDANTS' 
MOTION TO DISMISS THE TAC 

10/07/16 PLAINTIFFS' MOTION FOR 5, 6, 7 AA001046-
CLARIFICATION AND ENTRY OF AA00l 712 
ORDER RE FEBRUARY 2016 
HEARING ON DEFENDANTS' JOINT 
NRCP 12(8)(5) MOTIONS 

07/05/17 PLAINTIFFS' NOTICE OF APPEAL OF 23 AA005659-
COURT'S ORDER OF JUNE 7, 2017 AA005665 

04/24/17 PLAINTIFFS' NOTICE OF FILING 21 AA004999-
DOCUMENTS UNDER SEAL IN AA005007 
SUPPORT OF PLAINTIFFS' 
OPPOSITION TO DEFENDANT 
CALIFORNIA RECONVEY ANCE 
COMPANY'S MOTION FOR 
SUMMARY JUDGMENT 

03/07/17 PLAINTIFFS' OBJECTION AND 15, 16 AA003686-
RESPONSE TO QUALITY LOAN AA003834 
SERVICE CORPORATION'S 
OPPOSITION TO THE MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

04/21/17 PLAINTIFFS' OPPOSITION TO 19,20,21 AA004659-
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DEFENDANT CALIFORNIA AA004998 
RECONVEY ANCE COMPANY'S 
MOTION FOR SUMMARY JUDGMENT 

01/18/16 PLAINTIFFS' OPPOSITION TO 3, 4 AA000648-
DEFENDANTS' JOINT MOTION TO AA000756 
DISMISS PLAINTIFFS' SECOND 
AMENDED COMPLAINT; 
PLAINTIFFS' REQUEST FOR 
JUDICIAL NOTICE IN SUPPORT OF 
PLAINTIFFS' OPPOSITION TO 
DEFENDANTS' JOINT MOTION TO 
DISMISS PLAINTIFFS' SECOND 
AMENDED COMPLAINT 

04/28/17 PLAINTIFFS' OPPOSITION TO 21, 22, 23 AA005008-
DEFENDANT QUALITY LOAN AA005599 
SERVICE CORPORATION'S MOTION 
FOR SUMMARY JUDGMENT 

03/07/17 PLAINTIFFS' PRELIMINARY 16 AA003835-
OPPOSITION MEMORANDUM OF AA003978 
POINTS AND AUTHORITIES TO 
DEFENDANT MTC FINANCIAL INC.'S 
CROSS-MOTION FOR SUMMARY 
JUDGMENT OR, IN THE 
ALTERNATIVE, PARTIAL SUMMARY 
JUDGMENT AGAINST PLAINTIFFS 
RAYMOND SANSOTA ANDFRANCINE 
SANSOTA; DECLARATION OF 
RAYMOND SANSOTA IN SUPPORT 
OF PLAINTIFFS' PRELIMINARY 
OPPOSITION TO MTC' S MOTION FOR 
SUMMARY JUDGMENT; PLAINTIFF 
REPLY MEMORANDUM IN SUPPORT 
OF MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

03/10/17 PLAINTIFFS' PRELIMINARY 17 AA003998-
RESPONSE TO MTC FINANCIAL INC. AA004009 
DBA TRUSTEE CORPS'OBJECTIONS 
TO SANSOTAS' SEP ARA TE 
STATEMENT IN SUPPORT OF 
SANSOTAS' MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
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12/21/16 PLAINTIFFS' REPLY BRIEF IN 9 AA002097-
SUPPORT OF MOTION FOR AA002196 
CLARIFICATION AND ENTRY OF 
ORDER RE FEBRUARY 2016 
HEARING ON DEFENDANTS' JOINT 
NRCP 12(8)(5) MOTIONS 

03/07/17 PLAINTIFFS' REPLY MEMORANDUM 15 AA003537-
IN SUPPORT OF PLAINTIFFS' AA003685 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT AGAINST DEFENDANT 
MTC 

01/10/17 PLAINTIFFS' REPLY BRIEF RE 10 AA002323-
PLAINTIFFS' MOTION FOR LEAVE TO AA002375 
FILE THIRD AMENDED COMPLAINT 

04/11/17 PLAINTIFFS' REPLY TO DEFENDANT 19 AA004610-
CALIFORNIA RECONVEYANCE AA004658 
COMP ANY'S REQUEST TO DISMISS 
THE THIRD AMENDED COMPLAINT 
(AND JOINDERS) 

04/06/17 PLAINTIFFS' REPLY TO MTC'S 19 AA004660-
OBJECTION, FOR MAY 4, 2017 AA004609 
HEARING 

02/06/17 PLAINTIFFS' (SANSOT AS) MOTION 11, 12, 13, 14, AA002525-
FOR PARTIAL SUMMARY JUDGMENT 15 AA003506 
AGAINST MTC FINANCIAL, INC.; 
PLAINTIFFS' SEPARATE STATEMENT 
IN SUPPORT OF PLAINTIFFS' 
(SANSOTAS) MOTION FOR PARTIAL 
SUMMARY JUDGMENT AGAINST 
MTC FINANCIAL, INC.; 
DECLARATION OF NICHOLAS A. 
BOYLAN IN SUPPORT OF 
PLAINTIFFS' (SANSOTAS) MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
AGAINST MTC FINANCIAL, INC. 

03/15/16 QUALITY LOAN SERVICE 4 AA000827-
CORPORATION'S ANSWER TO AA000834 
COMPLAINT 

12/29/16 QUALITY LOAN SERVICE 9 AA002197-
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CORPORATION'S LIMITED AA002198 
OPPOSITION TO MOTION TO AMEND 

04/04/17 QUALITY LOAN SERVICE 19 AA004587-
CORPORATIONS' SUBSTANTIVE AA004650 
JOINDER TO DEFENDANT 
CALIFORNIA RECONVEY ANCE 
COMPANY'S RESPONSE TO 
PLAINTIFFS' "MEMORANDUM OF 
POINTS AND AUTHORITIES IN 
OPPOSITION TO DEFENDANTS' 
MOTION TO DISMISS THE THIRD 
AMENDED COMPLAINT" 

01/03/17 REQUEST FOR JUDICIAL NOTICE IN 9, 10 AA002231-
SUPPORT OF DEFENDANT MTC AA002306 
FINANCIAL INC. dba TRUSTEE 
CORPS' OPPOSITION TO PLAINTIFFS' 
MOTION FOR LEA VE TO FILE THIRD 
AMENDED COMPLAINT 

11/25/15 SECOND AMENDED COMPLAINT OF 1 AA00088-
PLAINTIFFS JEFFREY BENKO, AA000228 
CAMILO ARTINEZ, ANA MARTINEZ, 
FRANK SCINTA, JACQUELINE 
SCINTA, SUSAN HJORTH, RAYMOND 
SANSOTA, FRANCINE SANSOT A, 
SANDRA KUHN, JESUS GOMEZ, 
SIL VIA GOMEZ, DONNA HERRERA, 
JESSE HENNIGAN, KIM MOORE, 
THOMAS MOORE, SUSAN KALLEN, 
ROBERT MANDARICH AND JAMES 
NICO 

12/05/16 NOTICE OF ENTRY OF STIPULATION 8 AA00l 783-
AND ORDER TO DISMISS PLAINTIFFS AA001789 
KIM MOORE AND THOMAS MOORE 
WITH PREJUDICE 

03/15/17 THIRD AMENDED COMPLAINT OF 17 AA004065-
PLAINTIFFS JEFFREY BENKO, AA004224 
CAMILO MARTINEZ, ANA 
MARTINEZ, FRANK SCINTA, 
JACQUELINE SCINTA, SUSAN 
HJORTH, RAYMOND SANSOTA, 
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FRANCINE SANSOTA, SANDRA 
KUHN, JESUS GOMEZ, SILVIA 
GOMEZ, DONNA HERRERA, JESSE 
HENNIGAN, SUSAN KALLEN, 
ROBERT MANDARICH, JAMES NICO, 
AND BIJAN LAGHAEI 
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CHRONOLOGICAL INDEX 

DATE TITLE VOLUME PAGES 
10/12/11 COMPLAINT FOR DAMAGES 1 AA00000l-

AA00013 

12/19/11 FIRST AMENDED COMPLAINT FOR 1 AA00014-
DAMAGES; PROOF OF SERVICE AA00031 

02/13/12 NOTICE OF REMOVAL 1 AA00032-
AA00037 

02/13/12 OPINION FROM THE NINTH 1 AA00038-
CIRCUIT COURT OF APPEALS IN AA00068 
BENKO V QUALITY LOAN SERVICE 
CORP. 

10/21/15 ORDER OF REMAND FROM 1 AA00088-
FEDERAL COURT AA00087 

11/25/15 SECOND AMENDED COMPLAINT 1 AA00088-
OF PLAINTIFFS JEFFREY BENKO, AA000228 
CAMILO ARTINEZ, ANA 
MARTINEZ, FRANK SCINT A, 
JACQUELINE SCINTA, SUSAN 
HJORTH, RAYMOND SANSOTA, 
FRANCINE SANSOTA, SANDRA 
KUHN, JESUS GOMEZ, SIL VIA 
GOMEZ, DONNA HERRERA, JESSE 
HENNIGAN, KIM MOORE, THOMAS 
MOORE, SUSAN KALLEN, ROBERT 
MANDARICH AND JAMES NICO 

12/18/15 DEFENDANTS' JOINT MOTION TO 1,2, & 3 AA000229-
DISMISS SECOND AMENDED AA000628 
COMPLAINT 

12/18/15 DEFENDANT MTC FINANCIAL INC. 1,2, & 3 AA000629-
dba TRUSTEE CORPS' JOINDER IN AA000637 
DEFENDANTS' JOINT MOTION TO 
DISMISS PLAINTIFFS' SECOND 
AMENDED COMPLAINT; 
SUPPLEMENTAL MEMORANDUM 
OF POINT AND AUTHORITIES IN 
SUPPORT THEREOF 

12/18/15 DEFENDANT MTC FINANCIAL INC. 3 AA000638-
dba TRUSTEE CORPS' REQUEST AA000647 



CHRONOLOGICAL INDEX 

FOR JUDICIAL NOTICE IN SUPPORT 
OF JOINDER IN AND TO THE 
FOLLOWING: DEFENDANTS' JOINT 
MOTION TO DISMISS PLAINTIFFS' 
SECOND AMENDED COMPLAINT 

01/18/16 PLAINTIFFS' OPPOSITION TO 3,4 AA000648-
DEFENDANTS' JOINT MOTION TO AA000756 
DISMISS PLAINTIFFS' SECOND 
AMENDED COMPLAINT; 
PLAINTIFFS' REQUEST FOR 
JUDICIAL NOTICE IN SUPPORT OF 
PLAINTIFFS' OPPOSITION TO 
DEFENDANTS' JOINT MOTION TO 
DISMISS PLAINTIFFS' SECOND 
AMENDED COMPLAINT 

02/05/16 DEFENDANTS' JOINT REPLY IN - 4 AA000757-
SUPPORT OF DEFENDANTS' JOINT AA000782 
MOTION TO DISMISS PLAINTIFFS' 
SECOND AMENDED COMPLAINT 

02/22/16 HEARING BEFORE THE 4 AA000783-
HONORABLE SUSAN SCANN, AA000826 
DISTRICT COURT JUDGE 

03/15/16 QUALITY LOAN SERVICE 4 AA000827-
CORPORATION'S ANSWER TO AA000834 
COMPLAINT 

03/29/16 MTC FINANCIAL INC. DBA 4 AA000835-
TRUSTEE CORPS' ANSWER TO AA000845 
SECOND AMENDED COMPLAINT 

07/20/16 HEARING BEFORE THE 4 AA000846-
HONORABLE BONNIE BULLA, AA000906 
DISCOVERY COMMISSIONER 

09/21/16 HEARING BEFORE THE 4,5 AA000907-
HONORABLE BONNIE BULLA, AA001031 
DISCOVERY COMMISSIONER 

09/28/16 DEFENDANT CALIFORNIA 5 AA001032-
RECONVEY ANCE COMPANY'S AA001045 
ANSWER TO SECOND AMENDED 
COMPLAINT OF PLAINTIFFS 
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CHRONOLOGICAL INDEX 

JEFFREY BENKO, CAMILO 
MARTINEZ, ANA MARTINEZ, 
FRANK SCINTA, JACQUELINE 
SCINTA, SUSAN HJORTH, 
RAYMOND SANSOTA, FRANCINE 
SANSOTA, SANDRA KUHN, JESUS 
GOMEZ, SIL VIA GOMEZ, DONNA 
HERRERA, JESSE HENNIGAN, KIM 
MOORE, THOMAS MOORE, SUSAN 
KALLEN, ROBERT MANDARICH 
AND JAMES NICO . 

10/07/16 PLAINTIFFS' MOTION FOR 5,6, 7 AA001046-
CLARIFICATION AND ENTRY OF AA00l 712 
ORDER RE FEBRUARY 2016 
HEARING ON DEFENDANTS' JOINT 
NRCP 12(B)(5) MOTIONS 

10/24/16 DEFENDANTS' JOINT MOTION TO 6, 7, 8 AA001713-
STRIKE AND, IN THE AA001769 
ALTERNATIVE, OPPOSITION TO 
PLAINTIFFS' MOTION FOR 
CLARIFICATION AND ENTRY OF 
ORDER RE FEBRUARY 2016 
HEARING ON DEFENDANTS' JOINT 
NRCP 12(B)(5) MOTIONS 

10/26/16 HEARING BEFORE THE 8 AA00l 770-
HONORABLE BONNIE BULLA, AA001782 
DISCOVERY COMMISSIONER 

12/05/16 NOTICE OF ENTRY OF 8 AA00l 783-
STIPULATION AND ORDER TO AA001789 
DISMISS PLAINTIFFS KIM MOORE 
AND THOMAS MOORE WITH 
PREJUDICE 

12/14/16 NOTICE OF PLAINTIFFS' MOTION 8,9 AA001790-
FOR LEA VE TO FILE THIRD AA002096 
AMENDED COMPLAINT 

12/21/16 PLAINTIFFS' REPLY BRIEF IN 9 AA002097-
SUPPORT OF MOTION FOR AA002196 
CLARIFICATION AND ENTRY OF 
ORDER RE FEBRUARY 2016 
HEARING ON DEFENDANTS' JOINT 
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CHRONOLOGICAL INDEX 

NRCP 12(B)(5) MOTIONS 

12/29/16 QUALITY LOAN SERVICE 9 AA002197-
CORPORATION'S LIMITED AA002198 
OPPOSITION TO MOTION TO 
AMEND 

01/03/17 DEFENDANT CALIFORNIA 9 AA002199-
RECONVEY ANCE COMPANY'S AA002206 
RESPONSE TO PLAINTIFFS' 
MOTION FOR LEA VE TO FILE 
THIRD AMENDED COMPLAINT 

01/03/17 DEFENDANT MTC FINANCIAL INC. 9 AA002207-
dba TRUSTEE CORPS' OPPOSITION AA002230 
TO PLAINTIFFS' MOTION FOR 
LEA VE TO FILE THIRD AMENDED 
COMPLAINT 

01/03/17 REQUEST FOR JUDICIAL NOTICE IN 9, 10 AA002231-
SUPPORT OF DEFENDANT MTC AA002306 
FINANCIAL INC. dba TRUSTEE 
CORPS' OPPOSITION TO 
PLAINTIFFS' MOTION FOR LEA VE 
TO FILE THIRD AMENDED 
COMPLAINT 

01/03/17 DECLARATION OF KEIKO J. 10 AA002307-
KOJIMA IN SUPPORT OF AA002322 
DEFENDANT MTC FINANCIAL INC. 
dba TRUSTEE CORPS' OPPOSITION 
TO PLAINTIFFS' MOTION FOR 
LEAVE TO FILE THIRD AMENDED 
COMPLAINT 

01/10/17 PLAINTIFFS' REPLY BRIEF RE 10 AA002323-
PLAINTIFFS' MOTION FOR LEA VE AA002375 
TO FILE THIRD AMENDED 
COMPLAINT 

01/11/17 HEARING BEFORE THE 10, 11 AA002376-
HONORABLE BONNIE BULLA, AA002508 
DISCOVERY COMMISSIONER 

02/07/17 HEARING BEFORE THE 11 AA002509-
HONORABLE WILLIAM D. AA002524 
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CHRONOLOGICAL INDEX 

KEPHART, DISTRICT COURT JUDGE 

02/06/17 PLAINTIFFS' (SANSOTAS) MOTION 11, 12, 13, AA002525-
FOR PARTIAL SUMMARY 14, 15 AA003506 
JUDGMENT AGAINST MTC 
FINANCIAL, INC.; PLAINTIFFS' 
SEPARATE STATEMENT IN 
SUPPORT OF PLAINTIFFS' 
(SANSOTAS) MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
AGAINST MTC FINANCIAL, INC.; 
DECLARATION OF NICHOLAS A. 
BOYLAN IN SUPPORT OF 
PLAINTIFFS' (SANS OT AS) MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT AGAINST MTC 
FINANCIAL, INC. 

02/17/17 HEARING BEFORE THE 15 AA003507-
HONORABLE BONNIE BULLA, AA003536 
DISCOVERY COMMISSIONER 

03/07/17 PLAINTIFFS' REPLY 15 AA003537-
MEMORANDUM IN SUPPORT OF AA003685 
PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
AGAINST DEFENDANT MTC 

03/07/17 PLAINTIFFS' OBJECTION AND 15, 16 AA003686-
RESPONSE TO QUALITY LOAN AA003834 
SERVICE CORPORATION'S 
OPPOSITION TO THE MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

03/07/17 PLAINTIFFS' PRELIMINARY 16 AA003835-
OPPOSITION MEMORANDUM OF AA003978 
POINTS AND AUTHORITIES TO 
DEFENDANT MTC FINANCIAL 
INC.'S CROSS-MOTION FOR 
SUMMARY JUDGMENT OR, IN THE 
ALTERNATIVE, PARTIAL 
SUMMARY JUDGMENT AGAINST 
PLAINTIFFS RAYMOND SANSOTA 
AND FRANCINE SANSOTA; 
DECLARATION OF RAYMOND 
SANSOTA IN SUPPORT OF 
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CHRONOLOGICAL INDEX 

PLAINTIFFS' PRELIMINARY 
OPPOSITION TO MTC'S MOTION 
FOR SUMMARY JUDGMENT; 
PLAINTIFFS' REPLY 
MEMORANDUM IN SUPPORT OF 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

03/08/17 HEARING BEFORE THE 16, 17 AA003979-
HONORABLE BONNIE BULLA, AA003997 
DISCOVERY COMMISSIONER 

03/10/17 PLAINTIFFS' PRELIMINARY 17 AA003998-
RESPONSE TO MTC FINANCIAL AA004009 
INC. DBA TRUSTEE 
CORPS'OBJECTIONS TO 
SANSOTAS'SEPARATE 
STATEMENT IN SUPPORT OF 
SANSOTAS' MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

03/14/17 HEARING BEFORE THE 17 AA004010-
HONORABLE WILLIAM D. AA004060 
KEPHART, DISTRICT COURT JUDGE 

03/14/17 ORDER RE PLAINTIFFS' MOTION 17 AA004061-
FOR LEA VE TO FILE THIRD AA004064 
AMENDED COMPLAINT 

03/15/17 THIRD AMENDED COMPLAINT OF 17 AA004065-
PLAINTIFFS JEFFREY BENKO, AA004224 
CAMILO MARTINEZ, ANA 
MARTINEZ, FRANK SCINTA, 
JACQUELINE SCINTA, SUSAN 
HJORTH, RAYMOND SANSOTA, 
FRANCINE SANSOTA, SANDRA 
KUHN, JESUS GOMEZ, SIL VIA 
GOMEZ, DONNA HERRERA, JESSE 
HENNIGAN, SUSAN KALLEN, 
ROBERT MANDARICH, JAMES 
NICO, AND BIJAN LAGHAEI 

03/15/17 NOTICE OF ENTRY OF ORDER 17, 18 AA004225-
GRANTING PLAINTIFFS' MOTION AA004236 
FOR LEA VE TO FILE THIRD 
AMENDED COMPLAINT 
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CHRONOLOGICAL INDEX 

03/28/17 ANSWER OF DEFENDANT MTC 18 AA004237-
FINANCIAL INC. dba TRUSTEE AA004249 
CORPS TO THIRD AMENDED 
COMPLAINT OF PLAINTIFFS 

03/28/17 PLAINTIFFS' MEMORANDUM OF 18 AA004250-
POINTS AND AUTHORITIES IN AA004552 
OPPOSITION TO DEFENDANTS' 
MOTION TO DISMISS THE TAC 

03/29/17 NOTICE OF PLAINTIFFS' 18 AA004553-
SUBMISSION OF EVIDENCE FOR AA004560 
PURPOSES OF MAY 4, 2017 
HEARING 

04/04/17 DEFENDANT CALIFORNIA 18, 19 AA004561-
RECONVEY ANCE COMPANY'S AA004583 
RESPONSE TO PLAINTIFFS' 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO 
DEFENDANTS' MOTION TO 
DISMISS THE THIRD AMENDED 
COMPLAINT" 

04/04/17 NATIONAL DEF AULT SERVICING 19 AA004584-
CORPORATION'S JO IND ER TO AA004586 
DEFENDANT CALIFORNIA 
RECONVEY ANCE COMPANY'S 
RESPONSE TO PLAINTIFFS' 
"MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO 
DEFENDANTS' MOTION TO 
DISMISS THE THIRD AMENDED 
COMPLAINT" 

04/04/17 QUALITY LOAN SERVICE 19 AA004587-
CORPORATIONS' SUBSTANTIVE AA004650 
JOINDER TO DEFENDANT 
CALIFORNIA RECONVEY ANCE 
COMPANY'S RESPONSE TO 
PLAINTIFFS' "MEMORANDUM OF 
POINTS AND AUTHORITIES IN 
OPPOSITION TO DEFENDANTS' 
MOTION TO DISMISS THE THIRD 
AMENDED COMPLAINT" 
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CHRONOLOGICAL INDEX 

04/06/17 PLAINTIFFS' REPLY TO MTC'S 19 AA004660-
OBJECTION, FOR MAY 4, 2017 AA004609 
HEARING 

04/11/17 PLAINTIFFS' REPLY TO 19 AA004610-
DEFENDANT CALIFORNIA AA004658 
RECONVEYANCE COMPANY'S 
REQUEST TO DISMISS THE THIRD 
AMENDED COMPLAINT (AND 
JOINDERS) 

04/21/17 PLAINTIFFS' OPPOSITION TO 19,20,21 AA004659-
DEFENDANT CALIFORNIA AA004998 
RECONVEY ANCE COMPANY'S 
MOTION FOR SUMMARY 
JUDGMENT 

04/24/17 PLAINTIFFS' NOTICE OF FILING 21 AA004999-
DOCUMENTS UNDER SEAL IN AA005007 
SUPPORT OF PLAINTIFFS' 
OPPOSITION TO DEFENDANT 
CALIFORNIA RECONVEY ANCE 
COMPANY'S MOTION FOR 
SUMMARY JUDGMENT 

04/28/17 PLAINTIFFS' OPPOSITION TO 21,22,23 AA005008-
DEFENDANT QUALITY LOAN AA005599 
SERVICE CORPORATION'S MOTION 
FOR SUMMARY JUDGMENT 

05/04/17 HEARING BEFORE THE 23 AA005600-
HONORABLE WILLIAM D. AA005638 
KEPHART, DISTRICT COURT JUDGE 

05/23/17 PLAINTIFFS' MAY 23, 2017 LETTER 23 AA005639-
BRIEF TO COURT REGARDING AA005641 
PROPOSED ORDER 

06/08/17 NOTICE OF ENTRY OF ORDER 23 AA005642-
DISMISSING CASE AS A MATTER AA005658 
OF LAW AND DIRECTING 
JUDGMENT IN DEFENDANTS' 
FAVOR IN CONNECTION WITH 
PLAINTIFFS' THIRD AMENDED 
COMPLAINT WITH PREJUDICE 
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CHRONOLOGICAL INDEX 

07/05/17 PLAINTIFFS' NOTICE OF APPEAL 23 AA005659-
OF COURT'S ORDER OF JUNE 7, AA005665 
2017 
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CLERK OF THE COURT 

11 Attorneys for Plaintiffs 

12 DISTRICT COURT 

13 CLARK COUNTY, NEVADA 

14 

15 

16 

17 
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19 
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24 

25 

26 

27 

28 

JEFFREY BENKO, a Nevada resident; 
CAMILO MARTINEZ, a Nevada resident; 
ANA MARTINEZ, a Nevada resident; FRANK 
SCINTA, a Nevada resident; JACQUELINE 
SCINTA, a Nevada resident; SUSAN 
HJORTH, a Nevada resident; RAYMOND 
SANSOTA, a Ohio resident; FRANCINE 
SANSOTA, a Ohio resident; 
SANDRA KUHN, a Nevada resident; JESUS 
GOMEZ, a Nevada resident; SIL VIA 
GOMEZ, a Nevada resident; DONNA 
HERRERA, a Nevada resldent; 
ANTOINETTE GILL, a Nevada resident; 
JESSE HENNIGAN, a Nevada resident; KIM 
MOORE, a Nevada resident; THOMAS 
MOORE, a Nevada resident; 

Plaintiffs, 
V. 

QUALITY LOAN SERVICE CORPORATION, 
a California Corporation; APPLETON 
PROPERTIES, LLC, a Nevada Limited 
Liabilit Company; MTC FINANCIAL, INC. 

CASE NO: A - 1 1 - 6 4 9 8 5 7 - C 

DEPT NO.: XXIX 

COMPLAINT FOR DAMAGES 

CLASS ACTION 

ARBITRATION EXEMPTION CLAIMED: 
Pursuant to NAR 3(A)-
Action for Damages in Excess of 
$50,000 

Jury Trial Demanded 
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dba TRUSTEE CORPS, a California 
Corporation; MERIDIAN FORECLOSURE 
SERVICE, a California and Nevada 
Corporation dba MTDS, Inc., dba MERIDIAN 
TRUST DEED SERVICE; NATIONAL 
DEFAULT SERVICING CORPORATION, a 
Arizona Corporation; CALIFORNIA 
RECONVEYANCE COMPANY, a California 
Corporation; and DOES 1 through 100, 
inclusive, 

Defendants. 

I. 

PARTIES 

1 . Plaintiff JEFFREY BENKO is now, and/or was at all relevant times herein, a 

resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

debt collection activities and communications from and by defendant QUALITY LOAN 

SERVICE CORPORATION. 

2. Plaintiffs CAMILO MARTINEZ and ANA MARTINEZ are now, and/or were at 

all relevant times herein, residents of the State of Nevada and, while residing in Nevada, 

were the subject of illegal debt collection activities and communications from and by 

defendant QUALITY LOAN SERVICE CORPORATION. 

3. Plaintiffs FRANK SCINTA and JACQUELINE SCINTA are now, and/or were 

at all relevant times herein, residents of the State of Nevada and, while residing in 

Nevada, were the subject of illegal debt collection activities and communications from and 

by defendants QUALITY LOAN SERVICE CORPORATION and MERIDIAN 

FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN TRUST DEED SERVICE .. 

4. Plaintiff SUSAN HJORTH is now, and/or was at all relevant times herein, a 

resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

debt collection activities and communications from and by defendant QUALITY LOAN 

SERVICE CORPORATION. 

5. Plaintiffs RAYMOND SANSOTA and FRANCINE SANSOTA are now 

- 2 -
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residents of the State of Ohio, and were at all relevant times herein, residents of the State 

of Nevada and, while residing in Nevada, were the subject of illegal debt collection 

activities and communications from and by defendant MTC FINANCIAL, INC., OBA 

TRUSTEE CORPS. and APPLETON PROPERTIES, who was a beneficiary of those 

illegal activities in that she took possession and title to the Sansota's home. 

6. Plaintiff SANDRA KUHN is now, and/or was at all relevant times herein, a 

resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

debt collection activities and communications from and by defendant MERIDIAN 

FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN TRUST DEED SERVICE. 

7. Plaintiffs JESUS GOMEZ and SIL VIA GOMEZ are now, and/or were at all 

11 relevant times herein, residents of the State of Nevada and, while residing in Nevada, 

1 2 were the subject of illegal debt collection activities and communications from and by 

13 defendant MERIDIAN FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN 

1 4 TRUST DEED SERVICE. 

1 5 8. Plaintiff DONNA HERRERA is now, and/or was at all relevant times herein, a 

1 6 resident of the State of Nevada and, whHe residing in Nevada, was the subject of illegal 

17 debt collection activities and communications from and by defendant MERIDIAN 

18 FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN TRUST DEED SERVICE. 

19 9. Plaintiff ANTOINETTE GILL is now, and/or was at all relevant times herein, a 

20 resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

21 debt collection activities and communications from and by defendant MERI DIAN 

22 FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN TRUST DEED SERVICE. 

23 10. Plaintiff JESSE HENNIGAN is now, and/or was at all relevant times herein, a 

24 resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

25 debt collection activities and communications from and by defendant NATIONAL 

26 DEFAULT SERVICING CORPORATION. 

27 11. Plaintiffs KIM MOORE and THOMAS MOORE are now, and/or were at all 

28 relevant times herein, residents of the State of Nevada and, while residing in Nevada, 

- 3 -
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12 
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14 

15 
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were the subject of illegal debt collection activities and communications from and by 

defendant CALIFORNIA RECONVEYANCE COMPANY. 

12. Defendant QUALITY LOAN SERVICE CORPORATION ("QLS") is a foreign 

corporation, believed to be a California corporation, located in California, and doing 

business in the State of Nevada. At all relevant times, prior to 2011, QLS did not hold a 

Nevada license to engage in debt collection activities in the State of Nevada. 

13. Defendant MTC FINANCIAL, INC. ("MTC") is a foreign corporation, believed 

to be a California corporation located in the State of California, and doing business in the 

State of Nevada under the assumed name of TRUSTEE CORPS. At all relevant times 

MTC did not hold a Nevada license to engage in debt collection activities in the State. 

14. Defendant APPLETON PROP ERTi ES is a Domestic Limited-Liability 

Company, incorporated in Nevada and/or doing business in Nevada. The managing 

members, Patrick Ziade and Philippe Ziade, are believed to reside in Las Vegas, Nevada 

at 9746 Valmeyer Avenue, Las Vegas, Nevada 89148. 

15. MERDIAN FORECLOSURE SERVICES ("Meridian") dba MTDS, INC., dba 

MERIDIAN TRUST DEED SERVICE, is both a foreign and Nevada corporation, believed 

to be incorporated in California, but doing business, located and holding its headquarters 

in the State of Nevada at 8485 W. Sunset Road, Suite 205, Las Vegas, Nevada 89113. At 

all relevant times, Meridian did not hold a Nevada license to engage in debt collections 

activities in the State of Nevada. 

16. NATIONAL DEFAULT SERVICING CORPORATION ("NDSC") is a foreign 

corporation, believed to be a Arizona corporation located in Arizona, and doing business in 

the State of Nevada. At all relevant times NTDS did not hold a Nevada license to engage 

in debt collections activities in the State of Nevada. 

17. CALIFORNIA RECONVEYANCE COMPANY ("CALIFORNIA 

RECONVEYANCE") is a foreign corporation, believed to be a California corporation 

located in the State of California, and doing extensive business in the State of Nevada. At 

all relevant times CALIFORNIA RECONVEYANCE did not hold a Nevada license to 

-4-
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engage in debt collection activities in the State. 

II. 

18. No federal jurisdiction exists in this matter. None of Defendants are 

nationally chartered banks. Named Defendants maintain the requisite residency that 

defeats diversity jurisdiction. Plaintiff states that because no federal jurisdiction governs 

the parties and the subject lawsuit, Defendants are warned that any efforts of removal will 

be viewed in bad faith and substantial sanctions will be sought. 

Ill. 

CLASS ACTION ALLEGATIONS 

(Against ALL DEFENDANTS) 

19. Plaintiffs' claims are authorized in whole or in part under N.R.S. 41.600, 

1 2 and/or other Nevada statutes and common law. 

1 3 20. Class Definition: This action is brought on behalf of the following class of 

14 persons: 

1 5 a. All Nevada residents who were subject to debt collection activity by 

1 6 defendants while defendants did not hold a Nevada license to engage in debt collection 

1 7 activities in Nevada. 

18 21. Sub-Class Definition: The sub-class is defined as follows: 

19 b. Sub-Class 1: All Nevada residents who were subject to such illegal 

20 debt collection activities by the Defendants at a time when they were age 60 or older. 

21 22. Numerosity: The class is composed of thousands of Nevada residents, 

22 mostly in Clark County. The joinder of these class members in one action is impracticable. 

23 The disposition of their claims in a single class action will provide substantial benefits to 

24 both the parties and the Court. The names and addresses of class members are readily 

25 obtainable from the defendants, so that the class can be ascertained. 

26 23. Predominance of Common Questions: There is well-defined community of 

27 interest in the questions of law and fact that affect the class members to be represented 

28 here. The questions of law and fact common to the class members sufficiently 

- 5 -
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predominate over questions which may affect individual class members, and, in any event 

the class device is the best means, if not the only practical means, for class members to 

achieve relief for the multiple years of consistent illegal debt collection activities by 

defendants. Common questions, include, but are not limited to the following: 

c. Whether as a uniform and common practice, applicable to class 

members, Defendant knowingly engaged in systemic, illegal debt collection activities. 

d. Whether defendants engaged in debt collection activities against 

Plaintiffs in Nevada at a time when defendants did not hold a license to do so in the State 

of Nevada pursuant to N.R.S. 649.075. 

e. Whether defendants' unlicensed debt collection activities against 

11 Plaintiffs constituted a violation of Nevada's Deceptive Trade Practices Act, including 

12 N.R.S. §§ 598.0923(1 ). 

13 f. Whether Defendants obtained revenue and/or other illegal gains from 

14 pursuing illegal debt collection activities against Plaintiffs in the State of Nevada. 

1 5 g. .• Whether Defendants were unjustly enriched with revenues and/or 

1 6 other illegal gains obtained from pursuing illegal debt collection activities against Plaintiffs 

1 7 in the State of Nevada. 

18 24. Fair Representation: Plaintiffs will fairly and adequately represent and protect 

1 9 the interest of the class. Plaintiffs have no true or meaningful interest that is antagonistic 

20 to the interests of other members of the class, and plaintiffs have retained counsel who are 

21 competent and sufficiently experienced in the prosecution of class action litigation. 

22 25. Typicality: Plaintiffs' claims are typical of the claims held by members of 

23 plaintiffs' class. Plaintiffs and members of the class have all suffered similar harm as a 

24 result of Defendants' wrongful conduct. This class action will provide substantial benefits 

25 to both the class and the public, since, absent this action, Defendants will likely escape 

26 any meaningful accountability for their pattern of violations of law, i.e., violations occurring 

27 in a pervasive and repetitive manner over a period of years. 

28 

-6-
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26. Superiority: A class action is superior to all other reasonably available means 

for the fair and efficient adjudication of this controversy. Class members, or the great 

majority of them, are financially distressed and are generally unable to pursue individual 

actions. Class action treatment will permit a large number of similarly situated persons to 

prosecute their common claims in a single forum simultaneously, efficiently, and without 

the unnecessary duplication of effort and expense that numerous individual actions would 

require. Furthermore, as the damages suffered by each individual member of the putative 

class may be relatively small, the expenses and burden of individual litigation would make 

it difficult if not impossible for individual class members to redress the wrongs done to 

them. Most individual class members have little interest in or ability to prosecute a time

consuming and expensive individual action, due to the size and economic power of the 

defendants, the complexity of the issues involved in the litigation and the relatively small, 

although significant damages suffered by each putative class members. Individual 

members of the putative class do not have a significant interest in individually controlling 

the prosecution of separate actions, and the impact of a scenario contemplating hundreds 

or thousands of individual actions would place an unacceptable burden on the judicial 

system in any event. Furthermore, the prosecution of separate, individual actions by 

putative class members would create a risk of inconsistent and varying adjudications 

concerning the subject matter of this action, and would therefore risk the establishment of 

incompatible standards of conducts for defendants, pursuant to governing law. This class 

action will foster an orderly and expeditious administration of class claims, economies of 

time, effort, and expense will be obtained, and uniformity of decisions will be ensured. 

IV. 

FiRST CAUSE OF ACTION 

Violation of the Nevada Deceptive Trade Practices Act 

(JEFFREY BENKO, CAMILO MARTINEZ, ANA MARTINEZ, FRANK SCINTA, 

JACQUELINE SCINTA, and SUSAN HJORTH Against QLS and Does 1 through 100; 

RAYMOND SANSOTA and FRANCINE SANSOTA Against MTC FINANCIAL, INC. and 

- 7 -
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Does 1 through 100; SANDRA KUHN, JESUS GOMEZ, SILVIA GOMEZ, DONNA 

HERRERA, FRANK SCINTA, JACQUELINE SCINTA, and ANTOINETTE GILL, Against 

MERIDIAN FORECLOSURE SERVICE and Does 1 through 100; JESSE HENNIGAN, 

Against NATIONAL DEFAULT SERVICING CORPORATION and Does 1 through 100; 

KIM MOORE, and THOMAS MOORE, Against CALIFORNIA RECONVEYANCE 

COMPANY and Does 1 through 100.) 

27. Plaintiffs refer to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 22, as though fully set forth herein. 

28. At all relevant times, Plaintiffs were residents of Nevada. 

29. While Plaintiffs were residents of Nevada and while defendants QLS, MTC, 

MERIDIAN, NDSC, and CALIFORNIA RECONVEYANCE did not hold a Nevada license to 

pursue debt collection activities, Defendants nevertheless pursued various debt collection 

activities against Plaintiffs, including such items as debt-related notices, demands, 

collection communications and/or foreclosure sale and processes, against Plaintiffs. 

Defendants thus caused Plaintiffs' damages and/or received illicit revenue and/or profits. 

30. Defendants conduct violated N.R.S. 649.075, and therefore constituted a 

deceptive trade practice under N.R.S. 598.0923(1 ). 

V. 

SECOND CAUSE OF ACTION 

UNJUST ENRICHMENT 

(JEFFREY BENKO, CAMILO MARTINEZ, ANA MARTINEZ, FRANK SCINTA, 

JACQUELINE SCINTA, and SUSAN HJORTH Against QLS and Does 1 through 100; 

RAYMOND SANSOTA and FRANCINE SANSOTA Against MTC FINANCIAL, INC. and 

Does 1 through 100; SANDRA KUHN, JESUS GOMEZ, SILVIA GOMEZ, DONNA 

HERRERA, FRANK SCINTA, JACQUELINE SCINTA, and ANTOINETTE GILL Against 

MERIDIAN FORECLOSURE SERVICE and Does 1 through 100; JESSE HENNIGAN, 

Against NATIONAL DEFAULT SERVICING CORPORATION and Does 1 through 100; 

KIM MOORE, and THOMAS MOORE Against CALIFORNIA RECONVEYANCE 

- 8 -
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COMPANY and Does 1 through 100.) 

31. Plaintiffs refer to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 22, as though fully set forth herein. 

32. While Plaintiffs were residents of Nevada and while defendants QLS, MTC, 

MERIDIAN, NDSC, and CALIFORNIA RECONVEYANCE did not hold a Nevada license to 

pursue debt collection activities, and nevertheless pursued various debt collection 

activities against Plaintiffs, including such items as debt-related notices, demands, 

collection communications and/or foreclosure sale and processes, against Plaintiffs. 

33. The use of the proceeds by Defendants constitutes an unjust enrichment of 

Defendants at Plaintiffs' expense. 

34. The reasonable value of Defendants' unjust enrichment is an amount of 

approximately $500 to $1,500, or more, for each class member, as to be determined by 

discovery and subject to proof at trial. 

VI. 

THIRD CAUSE OF ACTION 

TRESPASS 

(JEFFREY BENKO, CAMILO MARTINEZ, ANA MARTINEZ, FRANK SCINTA, 

JACQUELINE SCINTA, and SUSAN HJORTH Against QLS and Does 1 through 100; 

RAYMOND SANSOTA and FRANCINE SANSOTA Against MTC FINANCIAL, INC., and 

Does 1 through 100; SANDRA KUHN, JESUS GOMEZ, SILVIA GOMEZ, DONNA 

HERRERA, FRANK SCINTA, JACQUELINE SCINTA, and ANTOINETTE GILL Against 

MERIDIAN FORECLOSURE SERVICE and Does 1 through 100; JESSE HENNIGAN, 

Against NATIONAL DEFAULT SERVICING CORPORATION and Does 1 through 100; 

KIM MOORE, and THOMAS MOORE Against CALIFORNIA RECONVEYANCE 

COMPANY and Does 1 through 100.) 

35. Plaintiffs refer to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 22, as though fully set forth herein. 

36. While Plaintiffs were residents of Nevada and while Plaintiffs were in legal 
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possession of and entitled to possession of their homes, defendants QLS, MTG, NTDS, 

MERIDIAN, and CALIFORNIA RECONVEYANCE wrongfully and intentionally trespassed 

and entered onto the property of Plaintiffs through the foreclosure sale and processes, and 

wrongfully took possession of Plaintiffs' properties. 

37. Defendants' wrongful possession of Plaintiffs' property caused Plaintiffs' 

damages. 

VII. 

FOURTH CAUSE OF ACTION 

QUIET TITLE 

(ANTOINETTE GILL Against APPLETON PROPERTIES and Does 1 through 100.) 

38. Plaintiff refers to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 22, as though fully set forth herein. 

39. Plaintiff GILL is seeking to quiet title against all adverse claims of all 

Defendants, including the claims of the Defendant APPLETON PROPERTIES. 

40. Plaintiff GILL is informed and believes and on that basis alleges that 

Defendants' claim on interest adverse to Plaintiff's title in the subject real property. 

41. Plaintiff Gill's title is superior to the title claims of all other persons with an 

interest in the property. 

42. Plaintiff GILL seeks a determination of her title in this action against adverse 

claims as of the date of the filing of this complaint. 

VIII. 

FIFTHE CAUSE OF ACTION 

ELDER ABUSE 

(SANDRA KUHN and ANTOINETTE GILL Against MERIDIAN FORECLOSURE 

SERVICE and Does 1 through 100.) 

43. Plaintiffs refers to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 22, as though fully set forth herein. 

44. While Plaintiff was a resident of Nevada and while defendant MERIDIAN, did 

- 10 -
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not hold a Nevada license to pursue debt collection activities, and nevertheless pursued 

various debt collection activities against Plaintiff, including such items as debt-related 

notices, demands, collection communications and/or foreclosure sale and processes, 

against Plaintiff. 

45. Plaintiff was subject to debt collection activities at a time when she was age 

60 or older. 

IX. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs ask the Court for the following relief: 

1. For compensatory and consequential damages not less than $10,000, with a 

specific amount to be determined at trial; 

2. For reasonable costs; 

3. For reasonable attorney's fees as permitted by law; 

4. For injunctive relief; and 

5. For such other and further relief as the Court may deem just and proper. 

Dated: October 12, 2011 

By: ......_ 
Nicholas A. Boylan, Esq., 
Nevada Bar No. 5878 
450 A Street, Suite 400 
San Diego, CA 92101 
Attorney for Plaintiffs 
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Nicholas A. Boylan, Esq. 
Nevada Bar No. 5878 
LAW OFFICES OF NICHOLAS A. BOYLAN, APC 
450 A Street, Suite 400 Electronically Filed 

San Diego, CA 92101 12/19/2011 02:11:45 PM 

Phone: (619) 696-6344 .. 
Fax: (619) 696-0478 ~ ~-~., ...... 

Shawn Christopher, Esq. 
Nevada Bar No. 6252 
CHRISTOPHER LEGAL GROUP 
2625 N. Green Valley Pkwy, #110 
Henderson, NV 89052 
Phone: (702) 737-3125 
Fax: (702) 458-5412 

CLERK OF THE COURT 

.11 Attorneys for Plaintiffs 

1 2 DISTRICT COURT 

1 3 CLARK COUNTY, NEVADA 

14 
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JEFFREY BENKO, a Nevada resident; 
CAMILO MARTINEZ, a Nevada resident; 
ANA MARTINEZ, a Nevada resident; FRANK 
SCINTA, a Nevada resident; JACQUELINE 
SCINTA, a Nevada resident; SUSAN 
HJORTH, a Nevada resident; RAYMOND 
SANSOTA, a Ohio resident; FRANCINE 
SANSOTA, a Ohio resident; 
SANDRA KUHN, a Nevada resident; JESUS 
GOMEZ, a Nevada resident; SILVIA 
GOMEZ, a Nevada resident; DONNA 
HERRERA, a Nevada resident; 
ANTOINETTE GILL, a Nevada resident; 
JESSE HENNIGAN, a Nevada resident; KIM 
MOORE, a Nevada resident; THOMAS 
MOORE, a Nevada resident; 

Plaintiffs, 
V. 

CASE NO: A-11-649857-C 

DEPT NO.: XXIX 

FIRST AMENDED COMPLAINT FOR 
DAMAGES 

CLASS ACTION 

ARBITRATION EXEMPTION CLAIMED: 
Pursuant to NAR 3{A)-

1. Action Concerning Title to 
Real Property; 

2. Class Action: and 
3. Action Seeking Equitable 

and/or Extraordinary Relief 

QUALITY LOAN SERVICE CORPORATION, 
a California Corporation; APPLETON Jury Trial Demanded 
PROPERTIES, LLC, a Nevada Limited 
Liability Compan ; MTC FINANCIAL, INC. 
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dba TRUSTEE CORPS, a California 
Corporation; MERIDIAN FORECLOSURE 
SERVICE, a California and Nevada 
Corporation dba MTDS, Inc., dba MERIDIAN 
TRUST DEED SERVICE; NATIONAL 
DEFAULT SERVICING CORPORATION, a 
Arizona Corporation; CALIFORNIA 
RECONVEYANCE COMPANY, a California 
Corporation; and DOES 1 through 100, 
inclusive, 

Defendants. 

I. 

PARTIES 

1 . Plaintiff JEFFREY BENKO is now, and/or was at all relevant times herein, a 

resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

debt collection activities and communications from and by defendant QUALITY LOAN 

SERVICE CORPORATION. 

2. Plaintiffs CAMILO MARTINEZ and ANA MARTINEZ are now, and/or were at 

all relevant times herein, residents of the State of Nevada and, while residing in Nevada, 

were the subject of illegal debt collection activities and communications from and by 

defendant QUALITY LOAN SERVICE CORPORATION. 

3. Plaintiffs FRANK SCINTA and JACQUELINE SCINTA are now, and/or were 

at all relevant times herein, residents of the State of Nevada and, while residing in 

Nevada, were the subject of illegal debt collection activities and communications from and 

by defendants QUALITY LOAN SERVICE CORPORATION and MERIDIAN 

FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN TRUST DEED SERVICE. 

4. Plaintiff SUSAN HJORTH is now, and/or was at all relevant times herein, a 

25 resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

26 debt collection activities and communications from and by defendant QUALITY LOAN. 

27 SERVICE CORPORATION. 

28 5. Plaintiffs RAYMOND SANSOTA and FRANCINE SANSOTA are now 
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residents of the State of Ohio, and were at all relevant times herein, residents of the State 

of Nevada and, while residing in Nevada, were the subject of illegal debt collection 

activities and communications from and by defendant MTG FINANCIAL, INC., OBA 

TRUSTEE CORPS. 

6. Plaintiff SANDRA KUHN is now, and/or was at all relevant times herein, a 

resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

debt collection activities and communications from and by defendant MERIDIAN 

FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN TRUST DEED SERVICE. 

7. Plaintiffs JESUS GOMEZ and SILVIA GOMEZ are now, and/or were at all 

relevant times herein, residents of the State of Nevada and, while residing in Nevada, 

were the subject of illegal debt collection activities and communications from and by 

defendant MERIDIAN FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN 

TRUST DEED SERVICE. 

8. · Plaintiff DONNA HERRERA is now, and/or was at all relevant times herein, a 

resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

debt collection activities and communications from and by defendant MERIDIAN 

FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN TRUST DEED SERVICE. 

9. Plaintiff ANTOINETTE GILL is now, and/or was at all relevant times herein, a 

resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

debt collection activities and communications from and by defendant MERIDIAN 

FORECLOSURE SERVICE dba MTDS, INC. dba MERIDIAN TRUST DEED SERVICE 

and APPLETON PROPERTIES, who was a beneficiary of those illegal activities in that this 

company took possession and title to the Ms. GILL'S home located at 5144 Teal Petals 

Street, North Las Vegas, Nevada, and bears APN 124-35-711-102. 

10. Plaintiff JESSE HENNIGAN is now, and/or was at all relevant times herein, a 

resident of the State of Nevada and, while residing in Nevada, was the subject of illegal 

debt collection activities and communications from and by defendant NATIONAL 

DEFAULT SERVICING CORPORATION. 
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11. Plaintiffs KIM MOORE and THOMAS MOORE are now, and/or were at all 

relevant times herein, residents of the State of Nevada and, while residing in Nevada, 

were the subject of illegal debt collection activities and communications from and by 

defendant CALIFORNIA RECONVEYANCE COMPANY. 

12. Defendant QUALITY LOAN SERVICE CORPORATION ("QLS") is a foreign 

corporation, believed to be a California corporation, located in California, and doing 

business in the State of Nevada. At all relevant times, prior to 2011, QLS did not hold a 

Nevada license to engage in debt collection activities in the State of Nevada, nor did it 

register as a foreign collection agency with the Commissioner of the Nevada Financial 

Institutions Division. 

13. Defendant MTC FINANCIAL, INC. ("MTC") is a foreign corporation, believed 

1 2 to be a California corporation located. in the State of California, and doing business in the 

13 State of Nevada under the assumed name of TRUSTEE CORPS. At all relevant times 

14 MTC did not hold a Nevada license to engage in debt collection activities in the State, nor 

1 5 did it register as a foreign collection agency with the Commissioner of the Nevada 

1 6 Financial Institutions Division. 

17 14. Defendant APPLETON PROPERTIES is a Domestic Limited-Liability 

1 8 Company, incorporated in Nevada and/or doing business in Nevada. The managing 

1 9 members, Patrick Ziade and Philippe Ziade, are believed to reside in Las Vegas, Nevada 

20 at 9746 Valmeyer Avenue, Las Vegas, Nevada 89148. 

21 15. MERDIAN FORECLOSURE SERVICES ("Meridian") dba MTDS, INC., dba 

22 MERIDIAN TRUST DEED SERVICE, is both a foreign and Nevada corporation, believed 

23 to be incorporated in California, bwt doing business, located and holding its headquarters 

24 in the State of Nevada at 8485 W. Sunset Road, Suite 205, Las Vegas, Nevada 89113. At 

25 all relevant times, Meridian did not hold a Nevada license to engage in debt collections 

26 activities in the State of Nevada, nor did it register as a foreign collection agency with the 

27 Commissioner of the Nevada Financial Institutions Division. 

· 28 16. NATIONAL DEFAULT SERVICING CORPORATION ("NDSC") is a foreign 
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corporation, believed to be an Arizona corporation located in Arizona, and doing business 

in the State of Nevada. At all relevant times NTDS did not hold a Nevada license to 

engage in debt collections activities in the State of Nevada, nor did it register as a foreign 

collection agency with the Commissioner of the Nevada Financial Institutions Division. 

17. CALIFORNIA RECONVEYANCE COMPANY ("CALIFORNIA 

RECONVEYANCE") is a foreign corporation, believed to be a California corporation 

located in the State of California, and doing extensive business in the State of Nevada. At 

all relevant times CALIFORNIA RECONVEYANCE did not hold a Nevada license to 

engage in debt collection activities in the State, nor did it register as a foreign collection 

agency with the Commissioner of the Nevada Financial Institutions Division. 

18. Plaintiffs' debt was increased by the dollar amount of illegal payments 

received by Defendants QUALITY LOAN SERVICE CORPORATION, MTC FINANCIAL, 

INC., MERIDIAN FORECLOSURE SERVICE, NATIONAL DEFAULT SERVICING 

CORPORATION and CALIFORNIA RECONVEYANCE COMPANY for their illegal 

conduct. 

II. 

NO FEDERAL JURISDICTION 

19. No federal jurisdiction exists in this matter. None of Defendants are 

nationally chartered banks. Named Defendants maintain the requisite residency that 

defeats diversity jurisdiction. Plaintiff states that because no federal jurisdiction governs 

the parties and the subject lawsuit, Defendants are warned that any efforts of removal will 

be viewed in bad faith and substantial sanctions will be sought. 

Ill. 

CLASS ACTION ALLEGATIONS 

(Against ALL DEFENDANTS) 

20. Plaintiffs' claims are authorized in whole or in part under N.R.S. 41.600, 

2 7 and/or other Nevada statutes and common law. 

28 21. Class Definition: This action is brought on behalf of the following class of 
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persons: 

a. All Nevada residents who were subject to debt collection activity by 

defendants while defendants did not hold a Nevada license to engage in debt collection 

activities in Nevada. 

22. Sub-Class Definition: The sub-class is defined as follows: 

b. Sub-Class 1: All Nevada residents who were subject to such illegal 

debt collection activities by the Defendants at a time when they were age 60 or older. 

23. Numerosity: The class is composed of thousands of Nevada residents, 

mostly in Clark County. The joinder of these class members in one action is impracticable. 

The disposition of their claims in a single class action will provide substantial benefits to 

both the parties and the Court. The names and addresses of class members are readily 

obtainable from the defendants, so that the class can be ascertained. 

24. Predominance of Common Questions: There is well-defined community of 

interest in the questions of law and fact that affect the class members to be represented 

here. The questions of law and fact common to the class members sufficiently 

predominate over questions which may affect individual class members, and, in any event 

the class device is the best means, if not the only practical means, for class members to 

achieve relief for the multiple years of consistent illegal debt collection activities by 

defendants. Common questions, include, but are not limited to the following: 

c. Whether as a uniform and common practice, applicable to class 

members, Defendant knowingly engaged in systemic, illegal debt collection activities. 

d. Whether defendants engaged in debt collection activities against 

Plaintiffs in Nevada at a time when defendants did not hold a license to do so in the State 

of Nevada pursuant to N.R.S. 649.075. 

e. Whether defendants' unlicensed debt collection activities against 

Plaintiffs constituted a violation of Nevada's Deceptive Trade Practices Act, including 

N.R.S. 598.0923(1 ). 

f. Whether Defendants obtained revenue and/or other illegal gains from 
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pursuing illegal debt collection activities against Plaintiffs in the State of Nevada. 

g. Whether Defendants were unjustly enriched with revenues and/or 

other illegal gains obtained from pursuing illegal debt collection activities against Plaintiffs 

in the State of Nevada. 

25. Fair Representation: Plaintiffs will fairly and adequately represent and protect 

the interest of the class. Plaintiffs have no true or meaningful interest that is antagonistic 

to the interests of other _members of the class, and plaintiffs have retained counsel who are 

competent and sufficiently experienced in the prosecution of class action litigation. 

26. Typicality: Plaintiffs' claims are typical of the claims held by members of 

plaintiffs' class. Plaintiffs and members of the class have all suffered similar harm as a 

result of Defendants' wrongful conduct. This class action will provide substantial benefits 

to both the class and the public, since, absent this action, Defendants will likely escape 

any meaningful accountability for their pattern of violations of law, i.e., violations occurring 

in a pervasive and repetitive manner over a period of years. 

27. Superiority: A class action is superior to all other reasonably available means 

for the fair and efficient adjudication of this controversy. Class members, or the great 

majority of them, are financially distressed and are generally unable to pursue individual 

actions. Class action treatment will permit a large number of similarly situated persons to 

prosecute their common claims in a single forum simultaneously, efficiently, and without 

the unnecessary duplication of effort and expense that numerous individual actions would 

require. Furthermore, as the damages suffered by each individual member of the putative 

class may be relatively small, the expenses and burden of individual litigation would make 

it difficult if not impossible for individual class members to redress the wrongs done to 

them. Most individual class members have little interest in or ability to prosecute a time

consuming and expensive individual action, due to the size and economic power of the 

defendants, the complexity of the issues involved in the litigation and the relatively small, 

although significant damages suffered by each putative class members. Individual 

members of the putative class do not have a significant interest in individually controlling 
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the prosecution of separate actions, and the impact of a scenario contemplating hundreds 

or thousands of individual actions would place an unacceptable burden on the judicial 

system in any event. Furthermore, the prosecution of separate, individual actions by 

putative class members would create a risk of inconsistent and varying adjudications 

concerning the subject matter of this action, and would therefore risk the establishment of 

incompatible standards of conducts for defendants, pursuant to governing law. This class 

action will foster an orderly and expeditious administration of class claims, economies of 

time, effort, and expense will be obtained, and uniformity of decisions will be ensured. 

IV. 

FIRST CAUSE OF ACTION 

CONSUMER FRAUD 

(JEFFREY BENKO, CAMILO MARTINEZ, ANA MARTINEZ, FRANK SCINTA, 

JACQUELINE SCINTA, and SUSAN HJORTH Against QLS and Does 1 through 100; 

RAYMOND SANSOTA and FRANCINE SANSOTA Against MTC FINANCIAL, INC. and 

Does 1 through 100; SANDRA KUHN, JESUS GOMEZ, SILVIA GOMEZ, DONNA 

HERRERA, FRANK SCINTA, JACQUELINE SCINTA, and ANTOINETTE GILL, Against 

MERIDIAN FORECLOSURE SERVICE and Does 1 through 100; JESSE HENNIGAN, 

Against NATIONAL DEFAULT SERVICING CORPORATION and Does 1 through 100; 

KIM MOORE, and THOMAS MOORE, Against CALIFORNIA RECONVEYANCE 

COMPANY and Does 1 through 100.) 

28. Plaintiffs refer to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 27, as though fully set forth herein. · 

29. At all relevant times, Plaintiffs were residents of Nevada. 

30. While Plaintiffs were residents of Nevada and while defendants QLS, MTC, 

MERIDIAN. NDSC, and CALIFORNIA RECONVEYANCE did not either hold the requisite 

licenses to pursue debt collection activities or register as a foreign collection agent or 

agency with the Commissioner of the Nevada Financial Institutions Division, Defendants 

nevertheless pursued various debt collection activities against Plaintiffs, including such 
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items as debt-related notices, demands, collection communications and/or foreclosure 

sale and processes, against Plaintiffs. Defendants thus caused Plaintiffs' damages and/or 

received illicit revenue and/or profits. 

31. The debt collection activities of Defendants are and were illegal and 

improper because of Defendants' failure to obtain the required licenses or register as a 

foreign collection agent or agency with the Commissioner of the Nevada Financial 

Institutions Division. 

32. Defendants conduct violated N.R.S. 649.075 and/or N.R.S. 649.171, and 

therefore constituted a deceptive trade practice under N.R.S. chapter 598 .. 

33. The deceptive trade practices of Defendants constitute consumer fraud as 

defined by N.R.S. 41.600. 

34. As a direct and proximate result of Defendants' deceptive trade practices 

and fraud, Plaintiffs suffered general and/or special damages in an amount in excess of 

Ten Thousand Dollars ($10,000.00). 

35. As a direct and proximate result of Defendants' deceptive trade practices 

and fraud, Plaintiffs were forced to retain the services of an attorney to prosecute this 

action, and Plaintiffs are entitled to an award of its attorneys' fees and costs incurred in 

prosecuting this action. 

36. The deceptive trade practices and fraud committed by Defendants were 

done intentionally to misrepresent, deceive and conceal material facts from Plaintiffs, were 

done in conscious disregard of Plaintiffs' interests and rights, and were willful, wanton, 

malicious, and oppressive, thereby entitling PLAINTIFFS to an award for punitive 

damages. 

Ill 

Ill 

Ill 

I I I 

Ill 
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V. 

SECOND CAUSE OF ACTION 

UNJUST ENRICHMENT 

(JEFFREY BENKO, CAMILO MARTINEZ, ANA MARTINEZ, FRANK SCINTA, 

JACQUELINE SCINTA, and SUSAN HJORTH Against QLS and Does 1 through 100; 

RAYMOND SANSOTA and FRANCINE SANSOTA Against MTC FINANCIAL, INC. and 

Does 1 through 100; SANDRA KUHN, JESUS GOMEZ, SILVIA GOMEZ, DONNA 

HERRERA, FRANK SCINTA, JACQUELINE SCINTA, and ANTOINETTE GILL Against 

MERIDIAN FORECLOSURE SERVICE and Does 1 through 100; JESSE HENNIGAN, 

Against NATIONAL DEFAULT SERVICING CORPORATION and Does 1 through 100; 

KIM MOORE, and THOMAS MOORE Against CALIFORNIA RECONVEYANCE 

COMPANY and Does 1 through 100.) 

37. Plaintiffs refer to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 36, as though fully set forth herein. 

38. While Plaintiffs were residents of Nevada and while Defendants QLS, MTC, 

MERIDIAN, NDSC, and CALIFORNIA RECONVEYANCE did not either hold the requisite 

licenses to pursue debt collection activities or register as a foreign collection agent or 

agency with the Commissioner of the Nevada Financial Institutions Division,, and 

nevertheless pursued various debt collection activities against Plaintiffs, including such 

items as debt-related notices, demands, collection communications and/or foreclosure 

sale and processes, against Plaintiffs. 

39. The debt collection activities of Defendants are and were illegal and 

improper because of Defendants' failure to obtain the required licenses or register as a 

foreign collection agent or agency with the Commissioner of the Nevada Financial 

Institutions Division. 

40. Defendants received substantial payments for their respective illegal and 

improper debt collection activities. 

41. The use of the payments obtained through illegal and improper means by 
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Defendants constitutes an unjust enrichment of Defendants at Plaintiffs' expense. 

42. As a direct and proximate result of Defendants' Unjust Enrichment Plaintiffs 

have suffered general and/or special damages in an amount in excess of Ten Thousand 

Dollars ($10,000.00). 

43. As a direct and proximate result of Defendants' Unjust Enrichment, Plaintiffs 

were forced to retain the services of an attorney to prosecute this action, and Plaintiffs are 

entitled to an award of its attorneys' fees and costs incurred in prosecuting this action. 

VI. 

THIRD CAUSE OF ACTION 

TRESPASS 

(JEFFREY BENKO, CAMILO MARTINEZ, ANA MARTINEZ, FRANK SCINTA, 

JACQUELINE SCI NT A, and SUSAN HJORTH Against QLS and Does 1 through 100; 

RAYMOND SANSOTA and FRANCINE SANSOTA Against MTC FINANCIAL, INC., and 

Does 1 through 100; SANDRA KUHN, JESUS GOMEZ, SILVIA GOMEZ, DONNA 

HERRERA, FRANK SCINTA, JACQUELINE SCINTA, and ANTOINETTE GILL Against 

MERIDIAN FORECLOSURE SERVICE and Does 1 through 100; JESSE HENNIGAN, 

Against NATIONAL DEFAULT SERVICING CORPORATION and Does 1 through 100; 

KIM MOORE, and THOMAS MOORE Against CALIFORNIA RECONVEYANCE 

COMPANY and Does 1 through 100.) 

44. Plaintiffs refer to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 43, as though fully set forth herein. 

45. While Plaintiffs were residents of Nevada and while Plaintiffs were in legal 

possession of and entitled to possession of their homes, defendants OLS, MTC, NTDS, 

MERIDIAN, and CALIFORNIA RECONVEYANCE wrongfully and intentionally trespassed 

and entered onto the property of Plaintiffs through the foreclosure sale and processes, and 

wrongfully took possession of Plaintiffs' respective real properties. 
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46. As a direct and proximate result of Defendants' Trespass, Plaintiffs have 

suffered general and/or special damages in an amount in excess of Ten Thousand Dollars 

($10,000.00). 

4 7. As a direct and proximate result of Defendants' Trespass, Plaintiffs were 

5 forced to retain the services of an attorney to prosecute this action, and Plaintiffs are 

6 entitled to an award of its attorneys' fees and costs incurred in prosecuting this action. The 

7 trespasses committed by Defendants were done intentionally and in conscious disregard 

8 of Plaintiffs' interests and rights, and were willful, wanton, malicious, and oppressive, 

9 thereby entitling PLAINTIFFS to an award for punitive damages. 

10 VII. 

11 FOURTH CAUSE OF ACTION 

12 QUIET TITLE 

1 3 (ANTOINETTE GILL Against APPLETON PROPERTIES and Does 1 through 100.) 

14 48. Plaintiffs refer to and incorporates herein by reference each and every 

1 5 allegation contained in paragraphs 1 through 48, as though fully set forth herein. 

16 49. Plaintiff GILL was the proper owner of the real property located at 5144 Teal 

17 Petals Street, North Las Vegas, Nevada, which bears APN 124-35-711-102, until this real 

18 property was foreclosed upon by Defendant MERIDIAN. 

19 50. The foreclosure by MERIDAN on this real property was illegal due to the 

20 illegal and improper actions of Defendant MERIDIAN. 

21 51. Defendant APPLETON PROPERTIES purchased the home after this illegal 

22 foreclosure. 

23 52. Plaintiff GILL is seeking to quiet title against all adverse claims of all 

24 Defendants, including the claims of the Defendant APPLETON PROPERTIES, and seeks 

25 to have the subject real property transferred back to her. 

26 53. Plaintiff GILL is informed and believes and on that basis alleges that 

27 Defendants' claims to ownership of this real property are adverse to Plaintiff's title in the 

28 subject real property. 
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54. Plaintiff Gill's title is superior to the title claims of all other persons with an 

interest in the property. 

55. Plaintiff GILL seeks a determination of her title in this action against adverse 

claims as of the date of the filing of this complaint. 

VIII. 

FIFTHE CAUSE OF ACTION 

ELDER ABUSE 

(SANDRA KUHN and ANTOINETTE GILL Against MERIDIAN FORECLOSURE 

SERVICE and Does 1 through 100.) 

56. Plaintiffs refer to and incorporate herein by reference each and every 

allegation contained in paragraphs 1 through 55 as though fully set forth herein. 

57. While Plaintiff was a resident of Nevada and while defendant MERIDIAN, did 

not hold either hold the requisite licenses to pursue debt collection activities or register as 

a foreign collection agent or agency with the Commissioner of the Nevada Financial 

Institutions Division, MERIDIAN nevertheless pursued various debt collection activities 

against Plaintiffs KUHN and GILL, including such items as debt-related notices, demands, 

collection communications and/or foreclosure sale and processes, against Plaintiff. 

58. Plaintiffs KUHN and GILL were subject to debt collection activities at a time 

when they were each age 60 or older. 

59. Such illegal and improper action by MERIDIAN constitutes abuse against an 

elderly person as defined by N.R.S. 41.1395 and N.R.S. 200.5092, as such actions 

infliction of pain, injury or mental anguish on an older person as well as, deprived an older 

person of shelter necessary to maintain their physical or mental health. 

60. As a direct and proximate result of Defendants' abuse Plaintiffs KUHN and 

GILL suffered general and/or special damages in an amount in excess of Ten Thousand 

Dollars ($10,000.00) .. 

61. As a direct and proximate result of Defendants' abuse, Plaintiffs KUHN and 

28 GILL were forced to retain the services of an attorney to prosecute this action, and 
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Plaintiffs are entitled to an award of its attorneys' fees and costs incurred in prosecuting 

this action. 

62. The abuse committed by Defendants was done in conscious disregard of 

Plaintiffs KUHN'S and GILL'S interests and rights, and was willful, wanton, malicious, and 

oppressive, thereby entitling these plaintiffs to an award for punitive damages. 

7 IX. 

8 PRAYER FOR RELIEF 

9 WHEREFORE, Plaintiffs ask the Court for the following relief: 

10 1. For compensatory and consequential damages in excess to $10,000, 

11 with a specific amount to be determined at trial; 

1 2 2. For disgorgement of any amounts paid to Defendants for their respective illegal and 

1 3 improper debt collection activities; 

1 4 3. For reasonable costs and attorneys' fees as permitted by law; 

1 5 4. For injunctive relief; and 

1 6 5. For such other and further relief as the Court may deem just and proper. 

17 
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Dated: December 19, 2011 

By: 

LAW OFFICE OF NICHOLAS A. BOYLAN, 
A.P.C. 

Nicholas A. Boylan, Esq., 
Nevada Bar No. 5878 
450 A Street, Suite 400 
San Diego, CA 92101 
Attorney for Plaintiffs 
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Nicholas A. Boylan, Esq. 
Nevada Bar No. 5878 

ORIGINAL 
LAW OFFICES OF NICHOLAS A. BOYLAN, APC . . 
450 A Street, Suite 400 
San Diego, CA 92101 
Phone: (619) 696-6344 
Fax: (619) 696-0478 

,_ 

Electronically Filed 
02/03/2012 10:48:32 AM 

.. 
~~-~~ ... 

CLERK OF THE COURT 

6 Attorney for Plaintiffs 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

JEFFREY BENKO, a Nevada resident; 
CAMILO MARTINEZ, a Nevada resident; 
ANA MARTINEZ, a Nevada resident; FRANK 
SCINTA, a Nevada resident; JACQUELINE 
SCINTA, a Nevada resident; SUSAN 
HJORTH, a Nevada resident; RAYMOND 
SANSOTA, a Ohio resident; FRANCINE_ 
SANSOTA, a Ohio resident; 
SANDRA KUHN, a Nevada resident; JESUS 
GOMEZ, a Nevada resident; SILVIA 
GOMEZ, a Nevada resident; DONNA 
HERRERA, a Nevada resident; 
ANTOINETTE GILL, a Nevada, resident; 
.JESSE HENNIGAN, a Nevada resident; KIM 
. MOORE, a· Nevada resident; THOMAS 
MOORE, a Nevada resident; 

Plaintiff, 
V. 

QUALITY LOAN SERVICE CORPORATION, 
a California Corporation; APPLETON 
PROPERTIES, LLC, a Nevada Limited 
Liability Company; MTC FINANCIAL, INC. 
dba TRUSTEE CORPS, a California 
Corporation; MERIDIAN FORECLOSURE 
SERVICE, a California and Nevada 
Corporation dba MTDS, Inc., dba MERIDIAN 
TRUST DEED SERVICE; NATIONAL 
DEFAULT SERVICING CORPORATION, a 
Arizona Cor ration; CALIFORNIA 

CASE NO: A-11-649857-C 

. DEPT NO. XXIX 

SUMMONS ON FIRST AMENDED 
COMPLAINT 

CLASS ACTION 

ARBITRATION EXEMPTION CLAIMED: 
Pursuant to NAR 3(A)-

1. Action Concerning Title to 
Real Property; 

2. Class Action: and · 
3. Action Seeking Equitable 

and/or Extraordinary Relief 

Jury Trial Demc1nded 

AMO SUMM Civil 
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Defendants. 

SUMMONS - CIVIL - ON FIRST AMENDED COMPLAINT 

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU 
7 · WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. READ 

THE INFORMATION BELOW. 
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TO THE DEFENDANT(S): QUALITY LOAN SERVICE CORPORATION, a California 

Corporation; APPLETON PROPERTIES, LLC, a Nevada Limited Liability Company; 

MTC FINANCIAL, INC. dba TRUSTEE CORPS, a California Corporation dba MTDS, 

Inc. dba MERIDIAN TRUST DEED_ SERVICE; NATIONAL DEFAULT SERVICING 

CORPORATION, a Arizona Coporation, CALIFORNIA RECONVEYANCE COMPA_NY, 

a California Corporation; and DOES 1 through 100, inclusive: A civil Complaint has 
. ' 

been filed by the Plaintiff(s) against you for the relief set forth in the First Amended 

Complaint. 

1. 

2. 

3. 

If you intend to defend this lawsuit, within 20 days after this Summons is 

served on you, exclusive of the day of service, you must do the following: 

(a) File with the Clerk of this Court, whose address is shown below, a formal 

written response to the Complaint in accordance with the rules of the 

Court,- with the appropriate fee. 

(b) Serve a copy of your response upon the attorney whose name and 

address is shown below. 

Unless you respond; your default will be entered upon application of the 

Plaintiff(s) and failure to so respond will result in a judgment of default 

against you for the relief demanded in the Complaint, which could result in 

the taking of money of property or other relief requested in the Complaint. 

If you intend to seek the advice of an attorney in this matter, you should do 

- 2 -
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so promptly so that your response may be filed on time. 

4. The State of Nevada, its political subdivisions, agencies, officers, employees, 

board members, commission members and legislators each have 45 days 

after service of this· Summons within which to file an Answer or other 

responsive pleading to the Complaint. 

Submitted by: 

Nicholas A. Boylan, Esq. 
Attorney for Plaintiff 
Law Office of Nichola A. Boylan, APC 
450 A Street1 Ste. 400 
San Diego, CA 92101 

STEVEN D. GRIERSON 
CLERK OF THE COURT 

j . ~~ . ,- q 111"11 
By: :'¾.~6-~1.,i" 

Deputy Clerk TERRI ST~ij~R 

Regional Justice Center 
200 Lewis Avenue 
Las Vegas, NV 89155 

NOTE: When service Is by publication, add a brief statement of the- object of the 
action. See Nevada Rules of Civil Procedure 4(b). 
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DISTRICT COURT, CLARK COUNTY, NEVADA 

JEFFREY BENKO, ET Al. 
Plaintiff, Case No.: A-11-649857-C 

vs. 

QUALITY LOAN SERVICE CORPORATION, ET AL. 
Defendant Dept. No. :29 

AFFIDAVIT OF SERVICE 
USA MORLAN R-017281 being duly sworn says: That at all times herein affiant was and is a citizen of the United 

· States over the 18 years of age, not a party to or interested in the proceedings in which this affidavit is made. That affiant 
received copy (ies} of the SUMMONS ON FIRST AMENDED COMPLAINT; FIRST AMENDED COMPLAINT FOR 
DAMAGES; NOTICE OF PENDENCY OF ACTtON, on the 23rd day of January, 2012 and served the same on the 24th 
day of January, 2012, at 10:50AM by delivering and leaving a copy with: 

BRIANNE JIBBEN, pursuant to NRS 14,020 as a person of suitable age and discretion, of the office of GKL 
REGISTERED AGENTS/FILINGS. INC .• resident agent for MTC FINANCIAL, INC. DBA TRUSTEE 
CORPS, A CALIFORNIA CORPORATION, at the address of: 
1000 E WILLIAM ST STE 204, 
CARSON CITY, NV 89701 

Signed and sworn to before me on 25th day of January. 2012 

Personally appeared, pe11ronally known to me or proved lo me on the basis of 
satisfacto,y evidence, to b e the person(s) whose name(s) is/are subscribed lo 
the within instrument and acknowledged to me thal he/she executed the same 
tn hisJherJtheir authorized capaclty(lesc), and that by hislherllheir signature(s} 
on the instrument the person{s), or the entity upon behalf of which the 
WITNESS my hand and official seat. 

JunesL 

Process License #1 068 
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Michael R. Brooks, Esq. 
Nevada Bar No. 7287 
I -Che Lai, Esq. 
Nevada Bar No. 12247 
BROOKS BAUER LLP 
1645 Village Center Circle, Suite 200 
Las Vegas, NV 89134 
Telephone: (702) 851-1191 
Facsimile: (702) 851-1198 
Email: mbrooks@brooksbauer.com 

ilai@brooksbauer.com 

Attorneys for Defendant Meridian 
Foreclosure Service, d/b/a MTDS, Inc. 
and Meridian Trust Deed Service 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

JEFFREY BENKO, a Nevada resident; Case No. 
CAMILO MARTINEZ, a Nevada resident; 
ANA MARTINEZ, a Nevada resident; 
FRANK SCINT A, a Nevada resident; 
JACQUELINE SCINT A, a Nevada resident; 
SUSAN HJ ORTH, a Nevada resident; 
RAYMOND SANSOTA, a Ohio resident; 
FRANCINE SANSOTA, a Ohio resident; 
SANDRA KUHN, a Nevada resident; JESUS 
GOMEZ, a Nevada resident; SIL VIA 
GOMEZ, a Nevada resident; DONNA NOTICE OF REMOVAL 
HERRERA, a Nevada resident; 
ANTOINETTE GILL, a Nevada resident; 
JESSE HENNIGAN, a Nevada resident; KIM 
MOORE, a Nevada resident; THOMAS 
MOORE, a Nevada resident; 

Plaintiffs, 

v. 

QUALITY LOAN SERVICE 
CORPORATION, a California Corporation; 
APPLETON PROPERTIES, LLC, a Nevada 
Limited Liability Company; MTC 
FINANCIAL, INC. dba TRUSTEE CORPS, a 
California Corporation; MERIDIAN 
FORECLOSURE SERVICE, a California and 
Nevada Co oration dba MTDS, Inc., dba 
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MERIDIAN TRUST DEED SERVICE; 
NATIONAL DEFAULT SERVICING 
CORPORATION, a Arizona Corporation; 
CALIFORNIA RECONVEYANCE 
COMP ANY, a California Corporation; and 
DOES 1 through 100, inclusive; 

Defendants. 

Pursuant to 28 U.S.C. §§ 1441 and 1453, Defendant Meridian Foreclosure Service 

("'MFS"), doing business as MTDS, Inc. and Meridian Trust Deed Service, respectfully removes 

this case to the United States District Court for the District of Nevada. The removal is premised 

on 28 U.S.C. §§ 1332 et seq., more specifically the Class Action Fairness Act ("CAF A"), 28 

U.S.C. § 1332(d). 

I. Introduction 

The Plaintiffs, as individuals and on behalf of a putative class of similarly situated 

persons, filed their First Amended Complaint on December 19, 2011 in the Eighth Judicial 

District Court of the State of Nevada. Copies of all state court filings are attached hereto as 

Exhibit A. 1 Removal of first amended complaint is timely under 28 U.S.C. § 1446(b) because 

MFS was served with the Summons on the First Amended Complaint and the First Amended 

Complaint on January 24, 2012. MFS specifically reserves all defenses, including but not limited 

to improper or lack of service. 

Any defendant may remove a civil action filed in state court to federal district court if the 

federal court has original jurisdiction over the matter. See 28 U.S.C. § 144l(a). CAFA vests 

federal courts with "original jurisdiction of any civil action in which, inter alia, the amount in 

controversy exceeds the sum or value of$5,000,000, exclusive of interest and costs," and in 

which the aggregate number of proposed plaintiffs is I 00 or greater, and any member of a class of 

plaintiffs is a citizen of a state different from any defendant (also known as minimal diversity). 

Lowdermilk v. U.S. Bank Nat 'I Ass 'n, 4 79 F.3d 994, 997 (9th Cir. 2007). 

Here, the removal satisfies the substantive requirements set forth by CAF A, particularly 

28 U.S.C. § 1332(d), and the procedural requirements set forth by 28 U.S.C. §§ 144l(a) and 

1 On October 12,201 1, the Plaintiffs filed a Complaint, which was amended by the First Amended Complaint. MFS 
was not served with the Complaint. 
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1453. The putative class as defined in the First Amended Complaint exceeds 100 members. 

There is minimal diversity between the Plaintiffs and the Defendants because the class 

representatives are almost all Nevada citizens and MTC Financial, Inc. is a California citizen. 

The claims of the putative class members, in the aggregate, implicate an amount in controversy 

that exceeds $5,000,000. Thus, removal is proper.2 

II. Putative Class Exceeds 100 Members 

The First Amended Complaint defines the putative class as "[a]ll Nevada residents who 

were subject to debt collection activity by [the] [D]efendants while [the] [D]efendants did not 

hold a Nevada license to engage in debt collection activities in Nevada." (1st Am. Compl. 121.) 

The putative class members allegedly number in the thousands. (Id. 123.) Thus, the Plaintiffs 

concede that the number of the putative class members exceed 100. See (Id.); 28 U.S.C. § 

1332(d)(5)(B). 

III. Minimal Diversity Exists 

Minimum diversity of citizenship exists. An individual is a citizen of the state in which he 

is domiciled. Kanter v. Warner-Lambert Co., 265 F.3d 853,857 (9th Cir. 2001). Corporations 

are citizens of both the state of incorporation and the state where they have their principal place of 

business. 28 U.S.C. § 1332(c)(l); Hertz Corp. v. Friend, 130 S. Ct. 1181, 1185 (2010); Kuntz v. 

Lamar Corp., 385 F.3d 1177, 1182 (9th Cir. 2004). The citizenship of "Doe defendants" may be 

disregarded for the purpose of removal. 28 U.S.C. § 1441(a). 

Here, at a minimum, one of the putative class member's citizenship differs from one of the 

defendants' citizenship. The putative class concerns Nevada residents and therefore Nevada 

citizens. (1st Am. Compl. 12l(a)). For example, Jeffrey Benko is a Nevada resident. (Id. 11.) 

In contrast, almost all of the defendants maintain citizenship outside of Nevada. For example, 

Quality Loan Service Corporation is a California citizen because it is a California corporation that 

maintains its principal place of business in California. (Id. 1 12.) 

II 

II 

2 None of the primary defendants are incorporated under the laws of Nevada nor maintain their principal place of 
business in Nevada. None of the exceptions to removal under CAFA are therefore applicable. See 28 U.S.§ 
1332( d)(3)-(4)(A). 
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IV. Amount in Controversy Exceeds $5 Million 

In determining the amount in controversy, courts first look to the complaint. Lewis v. 

Verizon Communications, Inc., 621 F.3d 395,399 (9th Cir. 2010). The Ninth Circuit has held 

that a court should consider punitive damages as part of the amount in controversy in a civil 

litigation. Gibson v. Chrysler Corp., 261 F.3d 927,945 (9th Cir. 2001) (holding modified on 

other grounds by Exxon Mobil Corp. v. Allapattah Services, Inc., 545 U.S. 546 (2005)). Also, 

"where an underlying statute authorizes an award of attorneys' fees, either with mandatory or 

discretionary language, such fees may be included in the amount of controversy." Lowerdermilk, 

479 F.3d at 1000 (quoting Galt G/S v. JSS Scandinavia, 142 F.3d 1150, 1155-56 (9th Cir. 1998). 

Here, the claims of the putative class members, in the aggregate, implicate an amount in 

controversy that exceeds $5,000,000. Each plaintiff alleges to a claim to general and/or 

compensatory damages in excess of $10,000, punitive damages in excess of $10,000, and 

attorney fees. See, e.g., (1st Am. Compl. ,r,r 18, 34-36.) With a purported class size that exceeds 

1,000 members, the alleged damages easily exceeds the jurisdictional threshold of $5 million. 

While such relief by itself is sufficient to justify removal, the amount in controversy is even 

greater once the court considers the cost of any injunctive relief to the defendants. See Keeling v. 

Esurance Ins. Co., 660 F.3d 273,274 (7th Cir. 2011) (denying motion to remand because "[t]he 

cost of prospective relief cannot be ignored in the calculation of the amount in controversy," and 

lost profits would bring amount in controversy over removal threshold). 

In setting the foregoing amount in controversy, MFS does not concede liability or any 

amount in controversy, nor is it required to do so to establish federal jurisdiction. Lewis, 621 

F.3d at 400. MFS needs only to demonstrate that the purported damages may exceed $5 million 

based on the allegations in the First Amended Complaint. MFS has satisfied that burden. 

II 

II 

II 

II 

II 
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V. Consent From Other Defendants Is Not Necessary 

CAF A "provides that any defendant is allowed to remove an action without obtaining the 

consent of all defendants." Westwood Apex v. Contreras, 644 F .3d 799, 804 (9th Cir. 2011 ). 

Thus, MFS does not need to obtain the consent of the other defendants in this case prior to 

removal. 

DATED this 13th day of February, 2012. 

BROOKS BAUER LLP 

By: ls/I-Che Lai. Esq. 
Michael R. Brooks, Esq. 
Nevada Bar No. 7287 
I-Che Lai, Esq. 
Nevada Bar No. 12247 
1645 Village Center Circle, Suite 200 
Las Vegas, NV 89134 

Attorneys for Defendant Meridian 
Foreclosure Service, d/b/a MTDS, Inc. 
and Meridian Trust Deed Service 
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CERTIFICATE OF SERVICE 

I, the undersigned, hereby certify that I am employed in the County of Clark, State of 

Nevada, am over the age of 18 years and not a party to this action. My business address is that 

of Brooks Bauer, LLP, 1645 Village Center circle, Suite 200, Las Vegas, Nevada 89134. 

I hereby certify that on February 13th, 2012, I electronically filed the NOTICE OF 

REMOVAL with the Clerk of the Court using the CM/ECF system for filing and transmittal of 

a Notice of Electronic Filing to the following CM/ECF registrants: 

Nicholas A. Boylan, Esq. 
LAW OFFICES OF NICHOLAS A. BOYLAN 
450 A Street, Suite 400 
San Diego, CA 92101 

Shawn Christopher, Esq. 
CHRISTOPHER LEGAL GROUP 
2625 N. Green Valley Parkway, #110 
Henderson, NV 89052 

I declare under penalty of perjury that the foregoing is true and correct and that this 

Certificate of Service was executed by me on the 13th day of February, 2012 at Las Vegas, NV. 

Isl Tamara Olsen 
An Employee of BROOKS BAUER LLP 
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

JEFFREY BENKO; CAMILO
MARTINEZ; ANA MARTINEZ; FRANK
SCINTA; JACQUELINE SCINTA; SUSAN
HJORTH; SANDRA KUHN; JESUS
GOMEZ; SILVIA GOMEZ; DONNA
HERRERA; ANTOINETTE GILL; JESSE
HENNIGAN; KIM MOORE; THOMAS
MOORE, Nevada residents;
RAYMOND SANSOTA; FRANCINE
SANSOTA, Ohio residents,

Plaintiffs-Appellants,

v.

QUALITY LOAN SERVICE
CORPORATION, a California
corporation; MTC FINANCIAL, INC.,
DBA Trustee Corps.; MERIDIAN
FORECLOSURE SERVICE, DBA
Meridian Trust Deed Service, DBA
MTDS, Inc.; NATIONAL DEFAULT
SERVICING CORPORATION;
CALIFORNIA RECONVEYANCE
COMPANY,

Defendants-Appellees.

No. 13-15185

D.C. No.
2:12-CV-0024-

MMD-GWF

OPINION

Appeal from the United States District Court
for the District of Nevada

Miranda Du, District Judge, Presiding

  Case: 13-15185, 06/18/2015, ID: 9578871, DktEntry: 89-1, Page 1 of 26
(1 of 31)
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BENKO V. QUALITY LOAN SERVICE CORP.2

Argued and Submitted
March 13, 2015—San Francisco, California

Filed June 18, 2015

Before: J. Clifford Wallace, Milan D. Smith, Jr.,
and Paul J. Watford, Circuit Judges.

Opinion by Judge Milan D. Smith, Jr.;
Dissent by Judge Wallace

SUMMARY*

Jurisdiction / Class Action Fairness Act

The panel reversed the district court’s Fed. R. Civ. P.
12(b)(6) dismissal of a class action, vacated the district
court’s judgment, and remanded with instructions to the
district court to remand the case to Nevada state court
because there was no federal jurisdiction under the Class
Action Fairness Act.

The panel held that the court lacked jurisdiction because
Meridian Foreclosure Services, a Nevada corporation, was a
“significant” defendant for purposes of CAFA’s local
controversy exception, 28 U.S.C. § 1332(d)(4)(A).  The panel
concluded that the plaintiffs met their burden to show that
this case qualified for the local controversy exception where:
a class of exclusively Nevada plaintiffs filed suit against six

   * This summary constitutes no part of the opinion of the court.  It has
been prepared by court staff for the convenience of the reader.

  Case: 13-15185, 06/18/2015, ID: 9578871, DktEntry: 89-1, Page 2 of 26
(2 of 31)

Case 2:12-cv-00224-MMD-GWF   Document 115   Filed 06/18/15   Page 2 of 31
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BENKO V. QUALITY LOAN SERVICE CORP. 3

defendants, one of which was Nevada domiciled; the alleged
misconduct took place exclusively in the state of Nevada; and
the one Nevada domiciled defendant was allegedly
responsible for between 15-20% of the wrongs alleged by the
entire class.

The panel held that the district court abused its discretion
in denying the plaintiffs leave to amend their complaint after
removal to federal court, and erred in not considering the
plaintiffs’ second amended complaint for purposes of
analyzing jurisdiction under CAFA.

Judge Wallace dissented from the majority’s holding that
plaintiffs should be permitted to amend the complaint after
removal, and the majority’s conclusion that the district court
abused its discretion in denying plaintiffs leave to file the
second amended complaint.  Judge Wallace would hold that
the district court, after properly limiting itself to considering
only the allegations in the first amended complaint, did not
err in concluding that plaintiffs failed to satisfy the
requirements of CAFA’s local controversy exception.

COUNSEL

Nicholas A. Boylan (argued), Law Office of Nicholas A.
Boylan, San Diego, California, for Plaintiffs-Appellants

Lawrence G. Scarborough (argued), Jessica R. Maziarz, and
Brian Cave LLP, Phoenix, Arizona; Kent F. Larsen and Katie
M. Weber, Smith Larsen & Wixom, Las Vegas, Nevada, for
Defendant-Appellee California Reconveyance Company.
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BENKO V. QUALITY LOAN SERVICE CORP.4

Kristin A. Schuler-Hintz (argued) and Melissa Robbins
Coutts, McCarthy & Holthus LLP, Las Vegas, Nevada, for
Defendant-Appellee Quality Loan Service Corporation.

Richard J. Reynolds (argued) and Fabio R. Cabezas, Burke,
Williams & Sorensen LLP, Santa Ana, California; Michael
Sullivan, Robison, Belaustegui, Sharp & Low, Reno, Nevada,
for Defendant-Appellee MTC Financial Inc.

Michael R. Brooks, I-Che Lai, and Arlene Casillas, Brooks
Bauer LLP, Las Vegas, Nevada, for Defendant-Appellee
Meridian Foreclosure Service

Gregory L. Wilde and Kevin S. Soderstrom, Tiffany & Bosco
P.A., Las Vegas, Nevada, for Defendant-Appellee National
Default Servicing Corporation.

OPINION

M. SMITH, Circuit Judge:

In this diversity class action, Jeffrey Benko and several
others (collectively the Plaintiffs) sued the Defendant
companies, alleging that they engaged in illegal debt
collection practices in the course of carrying out non-judicial
foreclosures. The Plaintiffs initially filed the action in the
Eighth Judicial Court of the State of Nevada, but the
Defendants removed the action to federal district court under
the Class Action Fairness Act (CAFA), 28 U.S.C. §§ 1332(d),
1453, 1711. The district court held that it had jurisdiction
over the class action, but then dismissed the Plaintiffs’ claims
under Federal Rule of Civil Procedure 12(b)(6).
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BENKO V. QUALITY LOAN SERVICE CORP. 5

We reverse the district court, vacate the district court’s
judgment, and remand with instructions to the district court
to remand this case to the Eighth Judicial District Court of
Nevada for further proceedings. Because Meridian
Foreclosure Services (Meridian), a Nevada corporation, is a
“significant” defendant for purposes of CAFA’s local
controversy exception, 28 U.S.C. § 1332(d)(4)(A), we lack
jurisdiction over this action. The district court abused its
discretion in denying the Plaintiffs leave to amend their
complaint and erred in not considering the Plaintiffs’ Second
Amended Complaint (SAC) for purposes of analyzing
jurisdiction under CAFA.

FACTUAL AND PROCEDURAL BACKGROUND

I. Factual Background

The Plaintiff class members took out loans against
Nevada real properties, and later defaulted on those loans.
The Defendants, who served as trustees on the deeds of trust
that were foreclosed, are Quality Loan Services Corporation,
Appleton Properties, MTC Financial, Meridian, National
Default Servicing Corporation, and California Reconveyance
Company. Meridian is the only Defendant domiciled in
Nevada.

To foreclose on real property secured debt by private sale,
the Defendants were required by Nevada law to send the
Plaintiffs a “Notice of Default and Election to Sell Under
Deed of Trust.”  Among other things, the notices stated that
a “breach of obligations . . . has occurred” and made a
“demand for sale” as a result of the default.

  Case: 13-15185, 06/18/2015, ID: 9578871, DktEntry: 89-1, Page 5 of 26
(5 of 31)
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BENKO V. QUALITY LOAN SERVICE CORP.6

In their SAC, the Plaintiffs alleged that, by virtue of
foreclosing on Nevada real property utilizing a private sale,
the Defendants engaged in “claim collection” under Nevada
Revised Statutes (NRS) Section 649. The Plaintiffs argue
that, since Nevada law requires that trustees be licensed, the
Defendants’ failure to register as “collection agencies,” as
defined in NRS Section 649.020, constituted a deceptive trade
practice. The Plaintiffs also claim that the Defendants
engaged in unjust enrichment, trespass, quiet title, and elder
abuse.

II. Prior Proceedings

On December 19, 2011, the Plaintiffs filed this class
action in the Eighth Judicial District Court of the State of
Nevada. Shortly thereafter, Defendant Meridian removed the
action to federal district court under CAFA. On April 12,
2012, the Plaintiffs attempted to amend their First Amended
Complaint (FAC), adding information concerning the claims
asserted against Meridian, an in-state Defendant.

The district court held that it had jurisdiction over the
class action, but ultimately dismissed the Plaintiffs’ FAC
under Rule 12(b)(6) for failure to state a claim. The court held
that the SAC did not alter the core allegations made in the
FAC and denied the Plaintiffs leave to amend, holding that
the amendments were futile.

This appeal followed.

ANALYSIS

In this case, we consider the circumstances under which
the CAFA “local controversy exception” requires remand to
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an originating state court. This is an issue that our circuit has
rarely confronted. See Mondragon v. Capital One Auto Fin.,
736 F.3d 880, 883 (9th Cir. 2013); Coleman v. Estes Exp.
Lines, Inc., 631 F.3d 1010, 1020 (9th Cir. 2011). Our sister
circuits, likewise, have considered this issue on only a few
occasions. See, e.g., Opelousas Gen. Hosp. Auth. v. FairPay
Solutions, Inc., 655 F.3d 358, 363 (5th Cir. 2011); Kaufman
v. Allstate New Jersey Ins. Co., 561 F.3d 144, 153 (3d Cir.
2009); Evans v. Walter Indus., Inc., 449 F.3d 1159, 1163
(11th Cir. 2006).

As a threshold matter, CAFA applies to any class action
where the aggregate number of members of a proposed
plaintiff class is 100 or more. See Serrano v. 180 Connect,
Inc., 478 F.3d 1018, 1020 (9th Cir. 2007). CAFA also
requires the removing party to show that “(1) the aggregate
amount in controversy exceeds $5,000,000, and (2) any class
member is a citizen of a state different from any defendant.”
Id. at 1020–21.

These three conditions are clearly met in the present case.
The alleged class includes all Nevada residents who were
purportedly subject to debt collection activities by the
Defendant companies, an aggregate number which is likely
in the thousands. Moreover, the claims alleged by the
Plaintiffs involve substantial monetary relief, which exceeds
the $5,000,000 requirement. For instance, the SAC states that
the claims made against Meridian are worth between
$5,000,000 and $8,000,000. Finally, there is diversity of
citizenship between class members, who are all Nevada
citizens, and the Defendants, only one of which is domiciled
in Nevada.
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CAFA, however, requires that federal courts remand
removed CAFA cases to the  originating state court when the
following three conditions are met:

(I) “greater than two-thirds of the members of
all proposed plaintiff classes in the aggregate
are citizens of the State in which the action
was originally filed”;

(II) at least 1 defendant is a defendant–(aa)
from whom significant relief is sought by
members of the plaintiff class; (bb) whose
alleged conduct forms a significant basis for
the claims asserted by the proposed plaintiff
class; and (cc) who is a citizen of the State in
which the action was originally filed; and

(III) principal injuries resulting from the
alleged conduct or any related conduct of each
defendant were incurred in the State in which
the action was originally filed.

28 U.S.C. § 1332(d)(4)(A)(i).

The plaintiff bears the burden of showing that this
provision, known as the “local controversy exception,”
applies to the facts of a given case. See Mondragon, 736 F.3d
at 883; Coleman, 631 F.3d at 1013; Serrano, 478 F.3d at
1024.

We recognize that the “local controversy exception” is a
narrow one, particularly in light of the purposes of CAFA.
The Eleventh Circuit found, and we agree, that “CAFA’s
language favors federal jurisdiction over class actions, and
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CAFA’s legislative history suggests that Congress intended
the local controversy exception to be a narrow one.” Evans,
449 F.3d at 1163. Moreover, the Report issued by the Senate
Judiciary Committee in connection with the passage of CAFA
recognized, “that abuses are undermining the rights of both
plaintiffs and defendants. One key reason for these problems
is that most class actions are currently adjudicated in state
courts, where the governing rules are applied inconsistently
(frequently in a manner that contravenes basic fairness and
due process considerations) and where there is often
inadequate supervision over litigation procedures and
proposed settlements.” S. Rep. No. 109-14, 3, 2005 U.S.
Code Cong. & Admin. News 3, 5.

A. Which Allegations Should be Considered?

We begin our analysis by determining at what point in the
litigation the court should ascertain whether Meridian is
“significant” within the meaning of 28 U.S.C.
§ 1332(d)(4)(A)(i)(II). The Plaintiffs, who attempted to
amend their complaint after removal to federal court, contend
that we should focus on the allegations in their SAC. The
district court denied the Plaintiffs leave to amend the FAC
because it concluded that the amendments were futile. We
review the district court’s decision for an abuse of discretion.
See AE ex rel. Hernandez v. Cnty. of Tulare, 666 F.3d 631,
636 (9th Cir. 2012).

The Defendants urge us to follow the reasoning in Sparta
Surgical Corporation v. NASD, where we concluded that
“jurisdiction must be analyzed on the basis of the pleadings
filed at the time of removal without reference to subsequent
amendments.” 159 F.3d 1209, 1213 (9th Cir. 1998). Under
Sparta Surgical Corporation, we would consider only the
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allegations in the FAC, which was the operative complaint at
the time the Defendants removed this class action to federal
court.

We conclude that Sparta Surgical Corporation does not
apply in the present circumstances and that the district court
abused its discretion in denying the Plaintiffs leave to amend.
We, therefore, analyze Plaintiffs’ SAC to determine the
applicability of the local controversy exception. Where a
defendant removes a case to federal court under CAFA, and
the plaintiffs amend the complaint to explain the nature of the
action for purposes of our jurisdictional analysis, we may
consider the amended complaint to determine whether
remand to the state court is appropriate. Unlike the plaintiff
in Sparta Surgical Corporation, the Plaintiffs here did not
amend the FAC to eliminate a federal question so as to avoid
federal jurisdiction. Rather, the Plaintiffs amended the FAC
to elaborate on estimates of the percentage of total claims
asserted against Meridian, an in-state Defendant, and the
dollar value of those claims. The information added by the
Plaintiffs is directly related to CAFA’s local controversy
exception. Because no countervailing considerations—such
as undue delay, prejudice, bad faith, or futility—counseled
against amendment, the district court abused its discretion by
denying Plaintiffs leave to amend here. See Sonoma Cnty.
Ass'n of Retired Employees v. Sonoma Cnty., 708 F.3d 1109,
1117 (9th Cir. 2013) (“In general, a court should liberally
allow a party to amend its pleading.”); Bowles v. Reade,
198 F.3d 752, 758–59 (9th Cir. 1999).
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Our holding, that plaintiffs should be permitted to amend
a complaint after removal to clarify issues pertaining to
federal jurisdiction under CAFA, is necessary in light of
Coleman v. Estes Express Lines, Inc., 631 F.3d 1010 (9th Cir.
2011). Under Coleman, we may analyze only the allegations
in the complaint to determine whether plaintiffs seek
“significant relief” from an in-state defendant and whether
the in-state defendant’s “alleged conduct forms a significant
basis for the claims asserted.” Id. at 1015. As a result, there
is a possibility that a class action may be removed to federal
court, with a complaint originally drafted for state court. The
state court complaint, in turn, may not address CAFA-specific
issues, such as the local controversy exception. By amending
their complaint in these circumstances, plaintiffs can provide
a federal court with the information required to determine
whether a suit is within the court’s jurisdiction under CAFA.

B. Local Controversy Exception

1. Citizenship of Plaintiffs and Location of
Alleged Injuries

To qualify for the “local controversy exception,” the
Plaintiffs must first show that greater than two-thirds of the
proposed class members are Nevada citizens. 28 U.S.C.
§ 1332(d)(4)(A)(i)(I). That requirement is easily met here
because all the Plaintiffs are Nevada citizens. The Plaintiffs
must also demonstrate that the principal injuries they allege
occurred in the state of Nevada, 28 U.S.C.
§ 1332(d)(4)(A)(i)(III), a fact that the Defendants concede.
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2. Significant Defendant Test

We next consider whether Meridian’s conduct constitutes
“a significant basis” for the Plaintiffs’ claims and whether the
Plaintiffs seek “significant relief” from Meridian. 28 U.S.C.
§ 1332(d)(4)(A)(i)(II). When construing the meaning of a
statute, we begin with the language of that statute. The
Supreme Court has stated that “a legislature says in a statute
what it means and means in a statute what it says there.”
Connecticut Nat. Bank v. Germain, 503 U.S. 249, 253–54
(1992). If the statutory text is ambiguous, we employ other
tools, such as legislative history, to construe the meaning of
ambiguous terms. See United States v. Gonzales, 520 U.S. 1,
6 (1997).

“When a word is not defined by statute, [the Supreme
Court] normally construe[s] it in accord with its ordinary or
natural meaning,” which can often be discerned by reference
to the dictionary definition of that word. Smith v. United
States, 508 U.S. 223, 228 (1993). Several dictionaries offer
complementary definitions of “significant,” with each
suggesting that the word essentially means “important” or
“characterized by a large amount or quantity.” For example,
Black’s Law Dictionary states that “significant” means “[o]f
special importance; momentous, as distinguished from
insignificant.” Black’s Law Dictionary (10th ed. 2014). The
American Heritage Dictionary defines the word as “having or
expressing meaning; meaningful,” “having or likely to have
a major effect; important,” and “fairly large in amount or
quantity.” American Heritage Dictionary 1619 (4th ed. 2000).
We assume that, in CAFA, the word “significant” is used
consistently and with the same meaning, as a modifier of
“basis for the claims” and “relief.” See Atl. Cleaners & Dyers
v. United States, 286 U.S. 427, 433 (1932) (“[T]here is a
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natural presumption that identical words used in different
parts of the same act are intended to have the same
meaning.”).

To determine if the “basis for the claims” against
Meridian is important or fairly large in amount or quantity,
we compare the allegations against Meridian to the
allegations made against the other Defendants. CAFA
clarifies that we should look at a defendant’s “basis” in the
context of the overall “claims asserted.”  28 U.S.C.
§ 1332(d)(4)(A)(i)(II)(bb). This comparative approach is
consistent with the reasoning of the Third Circuit in Kaufman,
561 F.3d at 156 (“Whether [the significant basis] condition is
met requires a substantive analysis comparing the local
defendant’s alleged conduct to the alleged conduct of all the
Defendants.”). See also Opelousas, 655 F.3d at 363 (requiring
“more detailed allegations or extrinsic evidence detailing the
local defendant’s conduct in relation to the out-of-state
defendants”).

Meridian is one of just six Defendants referred to in the
SAC. In terms of the overall class, the Plaintiffs allege that
“Meridian conducted illegal debt collection agency activities
with respect to thousands of files each year,” and that
Meridian’s activities constituted between 15 to 20% of the
total debt collection activities of all the Defendants. In Evans,
the Eleventh Circuit reasoned that the “significant basis”
provision was not satisfied because the plaintiffs had not
shown that “a significant number or percentage of putative
class members may have claims against [a local defendant].”
Evans, 449 F.3d at 1167. By contrast, Meridian foreclosed
between 15 to 20% of the homes of all Plaintiffs in the class.
Several Plaintiffs then have colorable claims against
Meridian.
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To determine if the Plaintiffs claim “significant relief”
from Meridian, we look to the remedies requested by the
Plaintiffs in the SAC. See Coleman, 631 F.3d at 1020. The
Plaintiffs claim general damages of $10,000 from Meridian,
and punitive damages as a result of deceptive trade practices
and fraud. The Plaintiffs estimate that the total damages
recoverable from Meridian are between $5,000,000 and
$8,000,000. Meridian also concedes that the Plaintiffs seek
equitable relief, which would significantly increase the
overall value of the judgment against Meridian. Cf. id.
(“Further, the complaint seeks injunctive relief against [the
local defendant]. There is nothing in the complaint to suggest
either that the injunctive relief sought is itself insignificant,
or that [the local defendant] would be incapable of complying
with an injunction.”). The amounts sought are sufficient to
show that the Plaintiffs claim “significant relief” from a local
defendant.

Our analysis is further buttressed  by the Senate Judiciary
Committee’s findings pertaining to the “local controversy
exception.” The Committee Report stated that “[t]his
provision is intended to respond to concerns that class actions
with a truly local focus should not be moved to federal court
under this legislation because state courts have a strong
interest in adjudicating such disputes. . . . [A] federal court
should bear in mind that the purpose of each of these criteria
is to identify a truly local controversy–a controversy that
uniquely affects a particular locality to the exclusion of all
others.” S. Rep. No. 109-14, 39, 2005 U.S. Code Cong. &
Admin. News 3, 38.

In this case, a class of exclusively Nevada Plaintiffs has
filed suit against six Defendants, one of which is Nevada
domiciled. The alleged misconduct took place exclusively in
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the state of Nevada. The one Nevada domiciled Defendant
was allegedly responsible for between 15–20% of the wrongs
alleged by the entire class. The Plaintiffs have met their
burden to show that this case qualifies for the “local
controversy exception.”

We reverse the district court, vacate the district court’s
judgment, and remand with instructions to remand the case to
the Eighth Judicial District Court of the State of Nevada, for
further proceedings. See Oregon v. Legal Servs. Corp.,
552 F.3d 965, 969 (9th Cir. 2009).

REVERSED AND REMANDED WITH
INSTRUCTIONS

WALLACE, Circuit Judge, dissenting:

I dissent from the majority’s holding in Part A that
“plaintiffs should be permitted to amend a complaint after
removal to clarify issues pertaining to federal jurisdiction
under CAFA.” Opinion p. 11. In considering whether
subsections (aa) and (bb) of CAFA’s local controversy
exception are satisfied, we should not depart from the bright-
line rule that “jurisdiction must be analyzed on the basis of
the pleadings filed at the time of removal without reference
to subsequent amendments.” Sparta Surgical Corp. v. NASD,
159 F.3d 1209, 1213 (9th Cir. 1998); see also Pullman Co. v.
Jenkins, 305 U.S. 534, 537 (1939). The majority errs in
carving out an inappropriate exception to that rule, based
solely on non-binding dicta from Coleman v. Estes Express
Lines, Inc., 631 F.3d 1010, 1020–21 (9th Cir. 2011), which
merely speculates that it “may” be wise, in the district court’s
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discretion, to “permit the plaintiff to file an amendment to the
complaint that addresses any relevant CAFA criteria.” The
majority’s rule departs from controlling precedent and will
frustrate Congress’s intent that the local controversy
exception be a narrow one, carefully drafted to ensure that it
does not become a jurisdictional loophole. See Senate Report
on CAFA, S. Rep. 109-14, at 39.

I also dissent from the majority’s conclusion in Part B
that the district court abused its discretion in denying
Plaintiffs leave to file the SAC. The district court did not
abuse its discretion because its denial comports with the
bright-line jurisdictional rule stated above. Additionally, we
have consistently held that a district court does not abuse its
discretion under Fed. R. Civ. P. 15 by denying proposed post-
removal amendments that would destroy federal jurisdiction,
as the proposed SAC does here.

Finally, even if the district court had abused its discretion
in denying leave to file the SAC (which it did not), the
majority should have remanded to the district court with
orders to grant Plaintiffs leave to amend, and then to
decide—in the first instance, once the SAC becomes
operative—whether the allegations in the SAC satisfy the
local controversy exception.

I.

The majority errs in departing from the clear rule that
certain jurisdictional questions under CAFA are determined
based on the pleadings operative at the time of removal,
and are unaffected by later developments, including—
especially—artful amending of the complaint. See United
Steel, Paper & Forestry, Rubber, Mfg., Energy, Allied Indus.
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& Serv. Workers Int’l Union v. Shell Oil Co., 602 F.3d 1087,
1091–92 (9th Cir. 2010). I fully agree with the Seventh
Circuit’s observations that it is a “well-established general
rule . . . that jurisdiction is determined at the time of removal,
and nothing filed after removal affects jurisdiction,” and that
“removal cases present concerns about forum manipulation
that counsel against allowing a plaintiff’s post-removal
amendments to affect jurisdiction.” In re Burlington N. Santa
Fe Ry. Co., 606 F.3d 379, 380–81 (7th Cir. 2010). I also agree
with the Fifth Circuit’s maxim that “[a]llowing [plaintiffs] to
avoid federal jurisdiction through a post-removal amendment
would turn the policy underlying CAFA on its head.” Cedar
Lodge Plantation, LLC v. CSHV Fairway View I, LLC, 768
F.3d 425, 429 (5th Cir. 2014).

In Doyle v. OneWest Bank, FSB, 764 F.3d 1097 (9th Cir.
2014), for example, our court concluded that the district court
erred by considering an amended complaint that was filed
post-removal to determine the citizenship of the plaintiff
class. Id. at 1098. We specifically held that “[f]or the purpose
of considering the applicability of the exceptions to CAFA
jurisdiction, the District Court should have determined the
citizenship of the proposed plaintiff class based on Doyle’s
complaint ‘as of the date the case became removable.’” Id.,
quoting Mondragon v. Capital One Auto Fin., 736 F.3d 880,
883 (9th Cir. 2013). This was not dicta, as relied on by the
majority, but a holding of our court which should govern this
appeal.

Similarly, in United Steel, a putative class action was
properly removed under CAFA but, after removal, class
certification was denied. Our court held that remand to state
court was improper—despite the failure of class
certification—because “post-filing developments do not
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defeat [CAFA] jurisdiction if the jurisdiction was properly
invoked [based on the pleadings] at the time of filing.” United
Steel, 602 F.3d at 1091–92. This, too, was a prior holding of
our court.

Nevertheless, the majority holds that district courts must
allow plaintiffs to amend after removal if their complaint, as
originally filed in state court, fails to address the “significant
basis” and “significant relief” elements of CAFA’s local
controversy exception. Opinion p. 11. Recognizing that
allowing such a post-removal amendment is a clear departure
from Sparta Surgical’s long-standing rule, the majority states
that its conclusion “is necessary in light of Coleman.”
Opinion p.11. Far from it. The passage the majority cites
from Coleman is pure dicta. And it must be rejected because
it conflicts with the Supreme Court’s rule in Pullman Co. as
well as this court’s holding in United Steel and other cases
cited above.

A.

Determining whether the local controversy exception
applies should be a quick and simple process for district
courts. See Coleman, 631 F.3d at 1016 (“Congress was
particularly concerned that subject matter jurisdiction
determinations be made quickly under CAFA”). District
judges should simply look at the pleadings “as of the date the
case became removable,” Doyle, 764 F.3d at 1098, and
decide whether subsections (aa) and (bb) of the local
controversy exception are satisfied. This is because, as a
textual matter, CAFA’s local controversy exception applies
to the district court’s jurisdiction “over a class action.”
28 U.S.C. § 1332(d)(4)(A)(I). The term “class action,” in
turn, refers to the “civil action filed.” Id. § 1332(d)(1)(B)
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(emphasis added). Thus, when Congress said that district
courts are to decline to entertain jurisdiction over certain
“class actions,” it meant that the “courts are to look at the
action when it was filed in order to determine whether the
conditions of abstention are present.” Cedar Lodge, 768 F.3d
at 428 (emphasis added); see also Doyle, 764 F.3d at 1098
(“For the purpose of considering the applicability of the
exceptions to CAFA jurisdiction, the District Court should”
look to the “complaint as of the date the case became
removable” (internal quotation marks omitted)). As a result,
if the district judge cannot discern whether the local
controversy conditions are present on the face of the
pleadings at the time of removal, the judge should conclude
that the plaintiffs have failed to carry their burden to show
that the local controversy exception applies. See Mondragon,
736 F.3d at 883.

This procedure is compelled by the critical difference
between a federal court’s duty to find jurisdictional facts and
its duty to identify and assess jurisdictional allegations. As
Coleman explained, “some questions of subject matter
jurisdiction are questions of fact, the determination of which
may depend on evidence.”  631 F.3d at 1016 (listing, for
example, a defendant’s citizenship or the amount in
controversy). These jurisdictional facts, which exist
independent of the complaint, may require evidentiary
clarification if the pleadings themselves are insufficient.

Other questions of subject matter jurisdiction, however,
including those at issue here, simply ask a court to identify
what the plaintiff has alleged, and then to assess whether
those allegations meet a jurisdictional standard. Id. (CAFA’s
“use of the words ‘sought’ and ‘alleged,’” in subsections (aa)
and (bb) indicates “that the district court is to look to the
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complaint rather than to extrinsic evidence”). Identifying
what a plaintiff has alleged requires no clarification: the
complaint says what it says. For this reason, having a fixed
point in time at which we assess the pleadings is essential.
The Supreme Court has so recognized. See Pullman Co.,
305 U.S. at 537 (A post-removal “second amended complaint
should not have been considered in determining the right to
remove, which . . . was to be determined according to the
plaintiffs’ pleading at the time of the petition for removal”).
If we allow plaintiffs to amend these particular jurisdictional
allegations post-removal, we are permitting them not merely
to “clarify” the existing jurisdictional nature of the suit, but
rather to shift the very ground upon which we make our
jurisdictional determination. This is why post-removal
amendments with respect to subsections (aa) and (bb) are
tantamount to post-filing developments that we uniformly
consider irrelevant to our jurisdictional determination. See,
e.g., United Steel, 602 F.3d at 1091.

We generally refuse to consider post-removal
amendments in analyzing our jurisdiction because doing so
would invite plaintiffs to plead artfully, after the fact, what is
necessary to defeat federal jurisdiction. See In re Burlington,
606 F.3d at 381 (“[R]emoval cases present concerns about
forum manipulation that counsel against allowing a plaintiff’s
post-removal amendments to affect jurisdiction”). The
present case demonstrates the very potential for manipulation
that our rule in Sparta Surgical seeks to prevent.

Because applicability of the local controversy exception
depends on a vague definition of the local defendant’s
“significance,” and because “significant relief” and
“significant basis” can be shown through subjective
estimates, plaintiffs have every incentive to “estimate” in a
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post-removal amendment as much as necessary to defeat
CAFA jurisdiction. Indeed, Plaintiffs here sought to amend
their complaint after removal to “elaborate on estimates of the
percentage of total claims asserted against” the local
defendant. Opinion p. 10. Predictably, this post-filing
amendment resulted, in the majority’s view, in Plaintiffs
successfully defeating CAFA jurisdiction, which was
properly invoked based on the operative complaint at the time
of removal. This manufactured result is clearly at odds with
Sparta Surgical and its underlying principles.

B.

The concern the majority shares with Coleman’s dicta, of
course, is that it may appear unfair to hold plaintiffs to their
pleadings at the time of removal since their “state court
complaint . . . may not address CAFA-specific issues, such as
the local controversy exception.” Opinion p. 11. But that
concern is unfounded, and in any event cannot overcome
CAFA’s text or our jurisdictional rules. Congress chose
language clearly indicating that judges are to look at the
action as filed—in state court—when making CAFA’s
jurisdictional determinations at the time of removal. See
supra Part I.A. Our cases consistently follow this principle.
In Doyle, for example, we adhered to CAFA’s textual
directive that we determine the parties’ citizenship “as of the
date of the filing of the complaint or amended complaint.”
764 F.3d at 1098. Even in Coleman our court recognized that
“under long-established law,” in a related jurisdictional
context, “the district court looks to the ‘well-pleaded
complaint,’ rather than to any subsequent pleading or
evidence, in determining whether there is federal question
subject matter jurisdiction.” Coleman, 631 F.3d at 1016
(emphasis added).
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It should not surprise informed plaintiffs, therefore, when
we similarly require them to carry their burden to satisfy the
“significant relief” and “significant basis” elements of the
local controversy exception based upon their pleadings at the
time of removal, without regard to “any subsequent
pleading.” Id. If plaintiffs fail to carry that burden, it is no
excuse that their “putative class action in state court need[ed]
satisfy only the pleading standards of that court.” Coleman,
631 F.3d at 1020. Perhaps if state pleading standards
somehow prevented plaintiffs from pleading the necessary
facts, a narrow exception might be warranted. But the
majority fails to cite a single example of a state court
pleading standard that would somehow preclude a plaintiff
from clearly alleging in their state-filed complaint that at least
one locally domiciled defendant is one “from whom
significant relief is sought” and “whose alleged conduct
forms a significant basis” for the plaintiffs’ claims. 28 U.S.C.
§ 1332(d)(4)(B)(II)(aa), (bb).

Accordingly, class action plaintiffs and their attorneys
who are making CAFA-eligible claims in state court should
be held to understand that CAFA removal is always a
possibility, and that if they wish to remain in state court, they
must plead accordingly. If unsavvy plaintiffs or careless
lawyers are caught unawares, that is unfortunate. But such
lack of foresight does not justify our departure from the
bright-line rule in Sparta Surgical. Having bright-line rules
on jurisdictional matters permits attorneys to know in
advance what action they should take. Federal courts, and
litigants who appear before us, are better served by our
adherence to bright-line jurisdictional rules, rather than our
making excuses for those who have failed to follow our
procedural mandates.
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In sum, jurisdictional determinations that depend
exclusively on allegations in the complaint should be
determined based on the pleadings operative at the time of
removal. Sparta Surgical, 159 F.3d at 1213. CAFA contains
no indication that Congress wanted us to deviate from this
long-standing rule. In fact, the majority’s departure from this
bright-line rule defeats CAFA’s purpose by converting the
ostensibly narrow local controversy exception into a tool for
plaintiffs to plead out of the very jurisdiction Congress
intended CAFA to bestow. Moreover, it will embroil future
courts in making fundamentally artificial determinations
about whether any particular post-removal amendment is
simply “clarifying” or is rather “manipulating.” Finally, the
majority’s departure is in no way “necessary in light of
Coleman,” because the relevant passage from Coleman is
pure dicta. I therefore dissent from the majority’s holding in
Part A.

II.

A.

I also dissent from the majority’s conclusion that the
district court abused its discretion in denying Plaintiffs leave
to file the SAC. Rule 15 of the Federal Rules of Civil
Procedure says that leave to amend “shall be given when
justice so requires,’” so we accordingly review a denial of
leave to amend “strictly in light of the strong policy
permitting amendment.” Bowles v. Reade, 198 F.3d 752, 757
(9th Cir. 1999). The majority interprets that “strict” standard
as requiring leave to amend unless “countervailing
considerations—such as undue delay, prejudice, bad faith, or
futility—counsel[] against amendment.” Opinion p. 10. But
even under that standard, the proposed amendments in the
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SAC would be “futile” if our case law forbade courts from
considering them. Such is the case here.

Our consideration of post-removal amendments is a
narrow one-way street in favor of those that support rather
than avoid federal jurisdiction. For example, on rare
occasions we have considered post-removal amendments that
“solidify” federal jurisdiction, even though removal appeared
improper under the operative complaint at the time of
removal. See Chabner v. United of Omaha Life Ins. Co.,
225 F.3d 1042, 1046 n.3 (9th Cir. 2000); Retail Prop. Trust
v. United Bhd. of Carpenters & Joiners of Am., 768 F.3d 938,
949 (9th Cir. 2014). But in doing so, we explained that we
would be unwilling to consider a post-removal amendment
that sought to destroy rather than to “solidify” federal
jurisdiction. Chabner, 225 F.3d at 1046 n.3, quoting Sparta
Surgical, 159 F.3d at 1213. In light of this precedent, the
district court did not abuse its discretion in denying leave to
file the proposed SAC. Plaintiffs’ proposed amendments
would have been futile because we do not consider post-
removal amendments that “would destroy federal jurisdiction
after the case has been properly removed.” Chabner, 225 F.3d
at 1046 n.3.

The majority apparently would not apply this principle
here, however, because it believes “Plaintiffs . . . did not
amend the FAC . . . so as to avoid federal jurisdiction.”
Opinion p. 10. I disagree—that is exactly what Plaintiffs
attempted to do. They sought to amend their complaint to
“elaborate on estimates of the percentage of total claims
asserted against Meridian . . . and the dollar value of those
claims,” Opinion p. 10. The clear purpose of those
amendments was to add new allegations that would satisfy
the local controversy exception and thereby foreclose federal
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jurisdiction under CAFA. Indeed, according to the majority,
Plaintiffs’ amendments accomplished that very intended
result. Under these circumstances the district court did not
abuse its discretion in denying leave to amend.

B.

The above reasoning seems clear to me. But even if the
district court had abused its discretion in denying Plaintiffs
leave to file the SAC, the proper course would be for us to
remand to the district court, rather than to analyze the SAC’s
allegations in the first instance.

As an initial matter, although Plaintiffs moved to amend
their FAC on April 12, 2012, the district court denied that
motion in all material respects in its omnibus order dated
January 2, 2013. Thus, the proposed SAC was not operative,
and indeed never became operative. This fact is a problem for
the majority’s analysis in Part B because Coleman  requires
federal courts “to look to the complaint rather than to
extrinsic evidence” in resolving whether a significant local
defendant exists. Coleman, 631 F.3d at 1016. The
“complaint” referenced in Coleman clearly refers to an
operative complaint, not to a proposed one, like the SAC. As
a result, until it is properly filed with the district court, the
SAC is evidence extrinsic to the operative FAC, which cannot
be considered in analyzing subsections (aa) and (bb) of the
local controversy exception. Id.

If the majority believes the district court’s denial was an
abuse of discretion, it should not decide whether extrinsic
evidence in the proposed SAC satisfies the local controversy
exception in the first instance on appeal. Rather, it should
remand for the district court to  to address that question in the
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first instance, once its alleged error has been corrected.
Zivotofsky ex rel. Zivotofsky v. Clinton, 132 S. Ct. 1421, 1430
(2012) (“[W]hen we reverse on a threshold question, we
typically remand for resolution of any claims the lower
courts’ error prevented them from addressing.”).

III.

In my view, the district court correctly considered only
the allegations in the operative complaint at the time of
removal—without regard to subsequent attempted
amendments—in analyzing whether Plaintiffs met their
burden under subsections (aa) and (bb) of the local
controversy exception. See Sparta Surgical, 159 F.3d at 1213.
For this reason alone, I would hold that the district court did
not abuse its discretion in denying leave to amend.
Alternatively, however, I would hold that district court did
not abuse its discretion because Plaintiffs’ proposed
amendments would have been futile, since we are not
permitted to consider those that would have eliminated
federal jurisdiction. See Chabner, 225 F.3d at 1046 n.3.

I would hold that the district court, after properly limiting
itself to considering only the allegations in the FAC, did not
err in concluding that Plaintiffs failed to satisfy the
requirements of CAFA’s local controversy exception. I
therefore dissent.
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United States Court of Appeals for the Ninth Circuit 
 
 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 
 
 

Information Regarding Judgment and Post-Judgment Proceedings 
 
 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36.  Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

 
 

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for 

filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

 
 

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

 
(1) A. Purpose (Panel Rehearing): 
 • A party should seek panel rehearing only if one or more of the following 
  grounds exist: 

► A material point of fact or law was overlooked in the decision; 
► A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
► An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
 

B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 
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► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
 
(2) Deadlines for Filing: 

• A petition for rehearing may be filed within 14 days after entry of 
judgment. Fed. R. App. P. 40(a)(1). 

• If the United States or an agency or officer thereof is a party in a civil case, 
the time for filing a petition for rehearing is 45 days after entry of judgment.  
Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

 
 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s 
judgment, one or more of the situations described in the “purpose” section 
above exist. The points to be raised must be stated clearly. 

 
 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 
challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 
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• The petition or answer must be accompanied by a Certificate of Compliance 
found at Form 11, available on our website at www.ca9.uscourts.gov under 
Forms. 

• You may file a petition electronically via the appellate ECF system. No paper copies are 
required unless the Court orders otherwise. If you are a pro se litigant or an attorney 
exempted from using the appellate ECF system, file one original petition on paper. No 
additional paper copies are required unless the Court orders otherwise. 

 
 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 
 
 
Attorneys Fees 

• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees 
applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms 
or by telephoning (415) 355-7806. 

 
 
Petition for a Writ of Certiorari 

• Please refer to the Rules of the United States Supreme Court at 
www.supremecourt.gov 

 
 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-

0526 (Attn: Jean Green, Senior Publications Coordinator); 
► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 
the appellate ECF system, mail the Court one copy of the letter. 
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Form 10. Bill of Costs ................................................................................................................................(Rev. 12-1-09) 
 

United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28  
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

v. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable  
under FRAP 39,  

28 U.S.C. § 1920, 
9th Cir. R. 39-1 

 

REQUESTED 
(Each Column Must Be Completed) 

ALLOWED 
(To Be Completed by the Clerk)

No. of  
Docs.

Pages per 
Doc.

Cost per  
Page*

TOTAL  
COST

TOTAL  
COST

Pages per 
Doc.

No. of  
Docs.

Excerpt of Record

Opening Brief

Reply Brief

$

$

$

$

$

$

$ $

Other**

Answering Brief

$ $

$

$

$

$

$

$

$

$

$

$

$ $TOTAL: TOTAL:

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

Cost per  
Page*

Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1.  Additional items without such supporting statements will not be 
considered. 

Attorneys' fees cannot be requested on this form.

** Other:

Continue to next page

This form is available as a fillable version at:  
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%20of%20Costs.pdf.
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I, , swear under penalty of perjury that the services for which costs are taxed 
were actually and necessarily performed, and that the requested costs were actually expended as listed. 

Signature

Date 

Name of Counsel:

Attorney for:

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk

(To Be Completed by the Clerk)

("s/" plus attorney's name if submitted electronically)
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