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* * * * * 
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     AND OTHER PARTIES        ) 
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JD Reporting, Inc.

 LAS VEGAS, CLARK COUNTY, NEVADA, JANUARY 11, 2017, 9:14 A.M. 

* * * * * 

THE DISCOVERY COMMISSIONER:  Good morning.  Please be

seated.  I'm going to call a case out of order.

Could I have Benko come up, please.

I don't know if everybody is here yet on this case.

I'm hoping enough of you are here to make what I say

meaningful.  I need everyone to please state their appearances.

MR. BOYLAN:  Good morning again, Your Honor.

Nicholas Boylan representing the plaintiffs in the case.

MR. SCARBOROUGH:  You have Larry Scarborough and

Jessica Maziarz from Bryan Cave for CRC.

MR. MATTHEWS:  Preston Matthews from Smith Larsen &

Wixom.

THE DISCOVERY COMMISSIONER:  Good morning.

MR. SCARBOROUGH:  So we have one defendant

represented of the defense group --

THE DISCOVERY COMMISSIONER:  But not all.

MR. SCARBOROUGH:  -- in your courtroom right now.

THE DISCOVERY COMMISSIONER:  Okay.  And I understand

that when I called you out of order that might be the case.

Here's what I want you to do.  I want you to go outside and

have a 2.34 conference.  It's a little cool out on the porch.

So I would recommend that you stay inside and use those comfy

metal seats.
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I want a list of all the items that plaintiff thinks

that plaintiff has not received, and I want your response to

his request because I am not satisfied.  We had a 2.34

conference before this motion was filed, but I'm also not happy

because I feel like I have certainly made it clear what needs

to be provided, and I'm not sure it has been.

Counsel, would you like to state your appearance,

please.

MR. CERAN:  Yes, Your Honor.  Allen Ceran for

defendant MTC Financial Inc. doing business as Trustee Corps.

THE DISCOVERY COMMISSIONER:  Very good.  Thank you.

MR. CERAN:  Good morning, Your Honor.

THE DISCOVERY COMMISSIONER:  Good morning.

MR. CERAN:  I apologize for, you know --

THE DISCOVERY COMMISSIONER:  No.  I called you out of

order specifically to take a moment, go outside of the hearing

room.  You can go out on the patio.  It's just a little chilly.

I would recommend that you have your 2.34 conference.  I want a

list of every document.  I have -- we have put together -- I

know what's been requested.  I know what the answers are, but I

am not satisfied that there was a 2.34 conference, a real

good-faith meet and confer on this.

And I understand that you're challenging rulings.  I

understand that there's a motion to reconsider.  I get all of

that, but having said that, I really need you to help me out
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here and make a list of what's in dispute.  Try to resolve what

you can, and then come back and see me, and I will definitely

hear the matters before me today, okay.

UNIDENTIFIED ATTORNEY:  Absolutely, Your Honor.

ATTORNEYS:  Thank you, Your Honor.

THE DISCOVERY COMMISSIONER:  Thank you.

(Proceedings recessed 9:16 a.m. to 11:24 a.m.) 

THE DISCOVERY COMMISSIONER:  Good morning again.

ATTORNEYS:  Good morning, Your Honor.

THE DISCOVERY COMMISSIONER:  This is the Benko case.

Could I have everyone please state their appearances slowly and

who they represent.

MR. BOYLAN:  Thank you again, Your Honor.  Nicholas

Boylan and Shawn Christopher here representing the plaintiffs

in the case.

MR. SCARBOROUGH:  Good morning, Your Honor.  Larry

Scarborough and Jessica Maziarz from Bryan Cave for defendant

CRC, and also --

MR. MATTHEWS:  Preston Matthews with Smith Larsen &

Wixom for CRC as well.

MR. CERAN:  Good morning, Your Honor.  Allen Ceran

representing MTC Financial Inc. doing business as Trustee

Corps.

MR. BROOKS:  And Michael Brooks also brought from

Brooks Hubley appearing on behalf of MTC Financial doing
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business as Trustee Corps.

MR. WILDE:  Greg Wilde from Tiffany and Bosco on

behalf of NDSC, and I also have my associate Kevin Soderstrom

here.

MR. BECKOM:  And Thomas Beckom on behalf of Quality

Loan Service Corporation.

THE DISCOVERY COMMISSIONER:  Okay.  So I appreciate

you all meeting and conferring, and I'm hopeful we have a list,

and I will let plaintiffs start -- plaintiffs' counsel start.

MR. BOYLAN:  Thank you, Your Honor.  As to QLS, I

think we have the least number of disputes, and so -- but part

of our resolution I think we'd like to -- I'll ask counsel --

but to make it a part of the record and stipulate it as your

order because we've solved some problems.  We do have one

problem that I think we need your help with on QLS that also

carries over to many of the others.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BOYLAN:  In terms of our resolution, QLS has

agreed to give us the relevant telephone records and also to

reassess the telephone providers and provide us their names.  I

can give you the background on that if you want, but that is

the resolution with respect to telephone records and telephone

providers.  They are going to give that to us.

THE DISCOVERY COMMISSIONER:  Do you have a limitation

on the time frame?
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MR. BOYLAN:  For QLS, because they obtained their

license in 2012, we're looking for 2007 to 2012.

THE DISCOVERY COMMISSIONER:  Perfect.

MR. BOYLAN:  Now, Mr. Beckom may correct me on that,

but if there's some problem --

And maybe I'm speaking out of turn, Mr.  Beckom.  I

apologize.

-- but he mentioned if there were a problem that he

would send a letter to the commissioner, and we could defer it

and readdress it later.  So I'm not sure frankly.

MR. BECKOM:  I think --

MR. BOYLAN:  And I apologize to Mr. Beckom --

MR. BECKOM:  No.

MR. BOYLAN:  -- if I'm not saying it correctly.

MR. BECKOM:  It's fine.  Communication's an awkward

gig sometimes.

No.  I think what we said was -- but we're going to

go back.  We're going to see what we can find.  We'll set a

two-week status check on that because I don't want to undercut

Mr. Boylan's ability to come back here and say, you know,

there's an issue, or we haven't complied, or maybe we find an

issue on our end that merits further discussion, and so we keep

it on for two weeks, but if we come to the resolution where

he's happy and I'm happy, we'll send you a letter just so we

can save you the calendar space.
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THE DISCOVERY COMMISSIONER:  That's not a problem.  I

suspect I'm going to need it anyway.  What I'd like to do is

coordinate it with another hearing that you have so you're not

back and forth multiple times.

MR. BECKOM:  Of course.

THE DISCOVERY COMMISSIONER:  And that was going to be

my proposal is let's set another status check once we get

through the discovery that we need to today, and obviously if

you all work everything out, then we won't need to address your

issues.

MR. BECKOM:  And I am optimistic that we can.  I

don't play hide the ball.  That's not what I get paid for.  We

just give stuff along, and if he wants it, he can have it as

long as it's not -- his name's not Mr. Pepsi, and I'm giving

him the secret recipe for Coke or something.

THE DISCOVERY COMMISSIONER:  That's a good analogy.

Okay.  Anything further with QLS?

MR. BOYLAN:  Yes.  As to employees who made or

received, had telephone communications with Nevada debtors,

they're going to amend an interrogatory response and say that

the nine people -- a specific set of nine people are those that

they believe very likely are the ones that had those

communications, and they're going to amend their response to

say that.

THE DISCOVERY COMMISSIONER:  Okay.  Very good.
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MR. BOYLAN:  And the only area where we have

disagreement is if you may recall one of the things that you

ordered many months ago was the defendants would disclose to us

and provide to us all of the complaints, both informal and

formal against them, and the specific language is in your

order.  It's in -- and your comments are on there in the

transcript.  We've quoted those.  Essentially for the most

part, all of the defendants have come back and said, We're not

going to do that because we don't have or we did not at the

time have complaint logs, and according to them, and there are

some slight distinctions perhaps, but it comes up with QLS.

QLS's position is they didn't have a complaint log,

and therefore they're not going to do it because they'd have to

look through every single file to do that.  Our view on that is

in a number of areas, in a number of areas when you were ruling

on discovery you limited our questions and our document

requests to the named plaintiffs only in certain areas.

In this one, as I recall and they seem to think

differently, you said, No, for this one you're going to have to

find them.  If there were complaints, you need to find them and

turn them over.  That's my recollection.  We've quoted I think

in our reply papers, but that's their position, Your Honor,

that they don't want to do that.

I've asked them, well, where do the hard copies go?

If a complaint comes in, why is it only in an electronic file?
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Where's the actual hard copy?  Where does it go?  Where is the

file cabinet?  So it may be that if they're going to continue

to take that position I need more deposition testimony,

particularly with the database people to see.  There are some

indications from some of the depositions that there will be

references in searchable fields to various pieces of

information.

I have, thankfully because of your order, been able

to explore database capabilities with a number of witnesses,

and I have experience with this.  So I'm trying to get deep

into what are the searchable fields?  What are likely to be in

those fields, and how can you extract reports from those

fields?  I will say that it's on the area of complaint the

picture is still murky to me whether it can be done easily,

quickly, electronically.

I understand that at least one of the defendants is

going to say that it cannot be, and, you know, typically what

they say in these cases is it would take hundreds of hours, and

it's not worth it and the like, and they say it's not relevant

and who cares.

What I have reminded them is this was your order.  It

wasn't what we asked for.  You revised it.  You ordered it.

You made it clear.  The Court signed the order, and now

belatedly they're saying it's too much trouble.  We're not

going to do it, and we have to look through each and every file
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in order to do so.

Now, I can tell you with certainty that for various

other types of information based on deposition testimony about

data access, there's a lot of other types of fields of

information that they can hit buttons and produce reports

within seconds or minutes, seconds or minutes, for example, as

to NDSC, when I deposed their president a few weeks ago.  

As to I think it's MTC -- I sometimes get them

confused.  I apologize -- I think one of their witnesses said

that certain types of reports it would take her five minutes to

order the computer to generate the report, but then it would

have to work overnight, and then she would -- by itself, the

computer, and then when she would arrive in the morning the

report would be available.  I think that was CRC and not MTC.

I apologize.  I'm not certain.

But my point is if they're going to take that

position, I think you should refresh them on what your order

was on that issue, and if the Court has any doubt about it,

then I think I'm going to have to continue to explore it with

the database people.  For example, as to MTC, I'm taking the

depositions of two of their people, particularly knowledge

about database issues, I believe, this Friday.

THE DISCOVERY COMMISSIONER:  Here's my recollection,

and I would probably have to go back and listen to the hearing,

but I can tell you what I do generally.  If it's going to be
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extremely difficult for a defendant to have to go through and

pull a thousand files, I'm probably going to protect that, but

if there's a way to cull, c-u-l-l, the information off of the

computer by a search engine, then we need to explore that

issue.  Sometimes the costs are prohibitive, and we would need

to address that.

I think the relevancy is self-explanatory, but you're

looking for members of your class.

MR. BECKOM:  No, and, like, I think the only thing

that I would add, and I agree with everything you just said was

just, you know, like -- like continue to reiterate.  I mean, he

didn't compel us under some kind of discovery response or

something like that.  He compelled us under 16.1, which we do

have an ability to supplement, and we'll continue to

supplement.  He can have whatever he needs.

THE DISCOVERY COMMISSIONER:  You have to read 16.1 in

conjunction with 26(e) though that it has to be timely.  So if

I don't set deadlines --

MR. BECKOM:  No, I understand.

THE DISCOVERY COMMISSIONER:  -- chances are it won't

happen.

MR. BECKOM:  It's more -- I think more of the crux of

what we were saying was, you know, this is what we have.  Like,

you know, if we find other stuff, we'll give it to you, and

that's all I think I was trying to, I guess, impress upon both
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Your Honor as well as Mr. Boylan.

THE DISCOVERY COMMISSIONER:  I think you need to look

into your database, see how your information is organized.

Now, this would be different.  A complaint would be different

than an actual lawsuit, which I'm assuming you would have a

list of lawsuits or at least one of you would.

MR. BOYLAN:  They --

THE DISCOVERY COMMISSIONER:  We're talking about QLS

right now.

MR. BOYLAN:  I think QLS -- forgive me if I'm saying

it wrong -- and all the others have said we're not giving you

the lawsuits because you can find them yourself.  We're not

doing it.

MR. BECKOM:  Actually, we did give him a copy of all

the lawsuits, and my recollection of this motion was that we

inadvertently omitted one, and so that's why at least that

portion of the motion to compel came down.

THE DISCOVERY COMMISSIONER:  Have you since

subsequently supplemented that one lawsuit?

MR. BECKOM:  I don't believe.  I mean, he cited it in

his motion to compel.  I don't think we formally supplemented,

but we can certainly do that.  He already had it to begin with

it appears so --

THE DISCOVERY COMMISSIONER:  Usually on

identification of lawsuits I just give enough information where
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the other party can go find it.

MR. BECKOM:  Uh-huh.

THE DISCOVERY COMMISSIONER:  But you've already

provided copies, which is certainly lovely and professional,

but independent of that I just really don't see anything

further that needs to be done, but I would double check to make

sure you have all of your lawsuits identified, and you

certainly don't have to produce a document that's already been

produced.

MR. BECKOM:  No.  I'm not trying to pop out of a bush

like Batman with a smoke bomb.  I mean, like, he can have

whatever he wants as timely as we can find it.

THE DISCOVERY COMMISSIONER:  You might have missed

your calling as an author.  I haven't decided yet.

But having said all that, do double check your

database.  Let's see if we have a search engine in place that

would allow you to identify any type of complaints, if there's

any documentation of it.  If there isn't, there isn't, but we

need to determine that, and then I don't know what type of

burden it would be to go through and look for information like

this in your files.  I don't know how many you have.

MR. BECKOM:  It has to be thousands.  I mean, it's a

lot of files.

THE DISCOVERY COMMISSIONER:  Okay.

MR. SCARBOROUGH:  Your Honor, may I make a comment?
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I do not wish to interrupt, but if I --

THE DISCOVERY COMMISSIONER:  No, that's okay.  Could

you just -- you have to state your appearance because we have

so many lawyers.

MR. SCARBOROUGH:  Sure.  So this is Larry Scarborough

on behalf of CRC.

So now we've got commentary from the Court, which

we're all listening to and which we appreciate, and everyone

here -- and I think that's why we're on our feet -- has a

different reality that they face when dealing with their own

client or dealing with their own database.

And the one thing I might ask to the Court is before

ruling across all defendants that we might each have an

opportunity to inform the Court as to what our particular

situation is and what our particular position is with respect

to both meet and confer and what Mr. Boylan is saying about us

as he -- no criticism here -- mixes and matches among

defendants.

THE DISCOVERY COMMISSIONER:  Well, I'm trying to keep

it straight myself.

MR. SCARBOROUGH:  Exactly. 

THE DISCOVERY COMMISSIONER:  And I thought we were

going to take the issues by defendant.

MR. SCARBOROUGH:  Right.

THE DISCOVERY COMMISSIONER:  Which I thought made the
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most sense.  Then Mr. Boylan started saying let's start with

QLS, and I thought, perfect, that's what I would do --

MR. SCARBOROUGH:  Yeah.  That's --

THE DISCOVERY COMMISSIONER:  -- and if other

information comes up as we are discussing it, I will certainly

give each of you the ability when we discuss your party to

address those issues.

Yes, sir.

MR. SCARBOROUGH:  Appreciate that.

MR. CERAN:  Thank you, Your Honor.  Allen Ceran for

MFC (sic) Financial.

I think counsel may have misspoken about what the

Court previously said about this issue, and I have the Court's

language right here, and what the Court said the last time was

that -- this is at page 24 of the transcript, lines 9 through

13 -- the Court said -- and this is in the context of talking

about complaints -- it says, But I am not -- what I am not

doing at this point is asking the defendants to go into their

databases and pull all the names and identities of all the

individuals that you have had contact with in the State of

Nevada and all the financial information.  I am not going to do

that right now.

So I think that the impression --

THE DISCOVERY COMMISSIONER:  What did I order though?

I must have ordered something.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA002391



17

JD Reporting, Inc.

MR. BOYLAN:  That was on a completely different

issue, a completely different discovery request, Your Honor.

You made a distinction as to complaint.  I apologize, but that

is very misleading.

MR. CERAN:  This is in the context.

THE DISCOVERY COMMISSIONER:  Okay.  Well --

MR. BOYLAN:  Well --

MR. CERAN:  That's in the context of the complaints.

THE DISCOVERY COMMISSIONER:  Okay.  But I thought --

my recollection was we talked about prior lawsuits and

complaints.  I know we did.  What I was concerned about was

having this become an overly burdensome process, but I do think

we had talked about some sort of disclosure.  So now I'm --

frankly I'm confused.

MR. BOYLAN:  Well, I think, Your Honor, what you

said, even if it's different than before is acceptable --

THE DISCOVERY COMMISSIONER:  Well, I want to be

consistent.

MR. BOYLAN:  -- is acceptable.

THE DISCOVERY COMMISSIONER:  I don't want to say

something that's not proper.  If I've already made a decision

one way, please honor that decision and don't confuse me by

something that I did not intend, but I'm concerned that I only

have part of the information from that transcript because I

know we did talk about complaints.  I know we talked about
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those issues.

I also recall -- and maybe this is in relation to

that statement -- that we have issues that the District Court

Judge needs to determine from the prior order from I think it

was February, and the scope of the discovery and what we're --

how we're going to address that.

MR. BOYLAN:  Do you know, Your Honor, if there's

going to be a ruling on that?  I hate to kind of call into

question all of our labor here today.

THE DISCOVERY COMMISSIONER:  It was under advisement

by the Court from January 5th.  I suspect you'll be in court

on the issue.  I do not believe the Judge dealt with it in

chambers.  I think they're going to set it for a hearing.

MR. BOYLAN:  Okay.

THE DISCOVERY COMMISSIONER:  But don't hold me to

that, but that's my understanding because I followed up on it.

MR. BOYLAN:  Well, I appreciate that very much, and

if you may just for a minute educate me.  We called the

department several times just to inquire, and we only get

answering machines, and we don't get calls back.  We didn't

know.  We don't know anything's going on.

THE DISCOVERY COMMISSIONER:  Well, that's just

because it was only on January 5, and I know that seems like a

long time for you all, but we've had a lot of changes in the

court.  We're working very diligently to get things taken care
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of.  One of my colleagues passed, and we are juggling a lot of

things right now.  So I'm not making any -- you know, I have no

comment on that other than it just happened last week.  Here we

are this week, and so I suspect they will get to it as soon as

possible.

But having said all of that, I am concerned about my

ruling on this.  Here's the problem.  From a class

certification perspective, this information needs to be known,

okay.  The issue is whether or not we can know it.  I know that

Judge Scann was very adamant that we do the plaintiffs'

discovery, you know, the discovery on the plaintiffs in this

case first, and I tried to follow her order and make sure that

I was consistent with it.

But I know we talked about complaints and lawsuits,

and I just unfortunately I don't recall specifically what I

said.  I know I don't want the defendants overly burdened by

this obligation, and I know I didn't want anyone looking in

their databases yet.  I wouldn't have done that, but whether I

want the defendants themselves to take a look and see what

we're dealing with, I think that would be helpful right now.

MR. BOYLAN:  Well, I'm satisfied, Your Honor, if you

can just take it under submission and decide whatever you wish.

I think what you're saying now from my perception is less

favorable to the plaintiffs than before, but I'll go with

whatever.  I mean, it's still acceptable what you're saying to
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us.  So I would just suggest, you know, take it under

submission and review the transcript, and we'll accept anything

without further argument that you want to do on this.

THE DISCOVERY COMMISSIONER:  For now you have all of

the lawsuits though that arose out of this?

MR. BOYLAN:  From QLS, they're saying --

THE DISCOVERY COMMISSIONER:  QLS.

MR. BOYLAN:  -- we did.  My impression is that would

be hundreds of lawsuits, and we weren't given hundreds of

lawsuits.  So we may have a dispute about what they did give

us.  In terms of informal complaints -- because it was very

clear this wasn't just formal complaints; it was informal

complaints -- I'm not sure we've received any such things,

and --

THE DISCOVERY COMMISSIONER:  I wonder who people

would've complained to in Nevada.  Would they have complained

to the Attorney General's office?  Would they have complained

to the Better Business Bureau?

MR. BOYLAN:  QFID --

MR. BECKOM:  QLS has a unique standpoint in this and

that we actually fully litigated the debt collector FID

licensing issue --

THE DISCOVERY COMMISSIONER:  Okay.

MR. BECKOM:  -- with the Attorney General at a

petition for judicial review from an administrative proceeding
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and actually got a ruling from Judge Williams that we don't

have to be licensed as a debt collector, and so --

THE DISCOVERY COMMISSIONER:  That's right.

MR. BECKOM:  Yeah.  We have a little --

THE DISCOVERY COMMISSIONER:  It's coming back.

MR. BECKOM:  And we have a little bit of a different

thing going on here.

THE DISCOVERY COMMISSIONER:  Right.

MR. BECKOM:  But just so that I'm clear as to what --

because like I said, communication is such an awkward thing,

and I want to make sure that I understand.

THE DISCOVERY COMMISSIONER:  So here's what I'm

asking of you today.

MR. BECKOM:  Okay.

THE DISCOVERY COMMISSIONER:  I will go back and look

at my transcript on what I said about the informal complaints.

The lawsuits you've turned over, and you don't need to

supplement the one as long as the plaintiff has it, but I would

identify it in a supplement.

MR. BECKOM:  Absolutely.

THE DISCOVERY COMMISSIONER:  I wouldn't necessarily

produce the hard copy of it if they already have it, but

identify it.  Double check, make sure you've turned everything

over.

MR. BECKOM:  I will personally double check and make
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sure we've identified everything.

THE DISCOVERY COMMISSIONER:  Okay.  In terms of your

database, I'd like you to do a little bit of homework.

MR. BECKOM:  Of course.

THE DISCOVERY COMMISSIONER:  Find out what we're

dealing with, whether there's any box on that database from any

type of document, telephone call that would say complaint that

we could do an -- we could search for.  Just find out what

we're dealing with.  I mean, can we -- you know, are there -- I

don't know.  Do your call people put in an e-mail?  Are the

e-mails searchable?  Do they have to fill out a specific

document?  Can we search the document for the documents?  I

don't know the answer to those questions.

So I think -- and it may not -- they may do nothing

with an informal complaint, or they may not -- you know, now

some of the defendants, not every one, but some of them have

complaint logs, right?  I don't know if you had one of those or

when it went into effect.  I just need more information of how

you all keep track.  QLS, how QLS keeps track of informal

complaints and if at all.

MR. BECKOM:  Yeah, no.  I mean, like, I can go

through and -- would a declaration of one of our techs

explaining the process about the complaints as far as searching

our database, would that be sufficient for your purposes?

THE DISCOVERY COMMISSIONER:  It probably would.  I'm
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not even sure I'm asking you to do that right now.

MR. BECKOM:  Okay.

THE DISCOVERY COMMISSIONER:  But I am asking you to

be prepared in case it becomes an issue.

MR. BECKOM:  Of course.

MR. BOYLAN:  And from my experience, Your Honor, on

that it's really critical, too, that we depose those people

because that's -- as you get to the tech people and you get

them in a deposition, that's where you really find out what's

available on the database, and frankly, the management-level

people that we've deposed, they do know some about it, but the

detailed questions, for example, the specific --

THE DISCOVERY COMMISSIONER:  It's not the manager.

MR. BOYLAN:  -- it's often you have to go to the tech

people, and we have to depose them.  Like I said, we have two

of them scheduled for Friday.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BECKOM:  I don't believe that's Quality Loan.

MR. BOYLAN:  No, it isn't.  It isn't.

THE DISCOVERY COMMISSIONER:  Yeah, okay.

MR. BECKOM:  All right.

THE DISCOVERY COMMISSIONER:  Well, let's just focus

on Quality Loan Servicing right now.  Are there any other

issues with regard to QLS?

MR. BECKOM:  I mean, like, our issues were very
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limited to 16.1 disclosures.  I think we only had the three

that we discussed.

THE DISCOVERY COMMISSIONER:  All right.  And you are

going to do some supplementation as you've agreed?

MR. BECKOM:  Of course.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BECKOM:  And I hate to be repetitive, but I just

want to make sure that I understand what's being asked of QLS

today.  We are going to go back and pursuant to an agreement

between me and Mr. Boylan here, we will go back and figure out

who our telephone service provider is, and we will provide

those records.  If there's not some -- if there's some kind of

issue, like they don't have records that go back that far, I

will meet and confer with Mr. Boylan, and we will have a

discussion over how to handle that, and we'll come back here on

whatever the status-check date is and discuss it at that time

if it hasn't been resolved.

And then I believe we stipulated that we would

identify that the nine people we had disclosed were just -- add

in the language most likely the nine people that communicated

with Nevada debtors, and we had the discussion about how we had

a lot of employees, and it's possible other people discussed

it, but we didn't want to witness dump on him.  So.

THE DISCOVERY COMMISSIONER:  Is the decision by Judge

Williams, is it a final decision?
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MR. BECKOM:  Oh, yeah, never appealed.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BECKOM:  Never appealed up to the Supreme Court.

The FID is barred from requesting licensure from QLS, but

that'll be a discussion for, I guess, another day.

THE DISCOVERY COMMISSIONER:  Or perhaps another

Judge.

MR. BECKOM:  Yeah.

MR. BOYLAN:  One bit of clarification on that, Your

Honor.  QLS from our point of view completely capitulated and

got their license, and they've had and maintained their license

since 2012.  So there was no need to appeal, and Judge Scann

expressly refused to follow that decision when she denied the

12B.

THE DISCOVERY COMMISSIONER:  Right.  No, I understand

that.

MR. BOYLAN:  And she's right by the way.

MR. BECKOM:  Well, we'll have a discussion at a

different time.

THE DISCOVERY COMMISSIONER:  Well, I think that's not

a discussion we need to have today, and I'm not sure how the

outcome of that -- I just don't know how it's going to play

out.  I think that's what probably ultimately is going to be

set for hearing maybe.  I'm not sure --

MR. BOYLAN:  And, Your Honor --
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THE DISCOVERY COMMISSIONER:  -- if that was part of

the January 5th reconsideration issue.

MR. BOYLAN:  Related to that just for a moment -- and

I don't know if you want to address it now -- there are two

things that come into play with all the defendants in these

motions and whether -- I don't think QLS needs to address it

now -- I don't know when if you want to address it.

Our view is that we have had over a period of 10

months had to file 15 motions to compel.  We're only getting

information and documents after spending thousands and

thousands of dollars and hundreds and hundreds of hours,

endless meet and confers, endless motions.  We're here today,

and because we're in your presence, they agreed to do, you

know, some odds and ends more, but remember we're here as a

result of your order.  We're trying to get compliance with an

order, and yet here I am again.  Now we're in January.

They're all going to oppose any continuation of Phase

1 discovery.  They're going to do that.

THE DISCOVERY COMMISSIONER:  Well, that's fine.  They

can do that.  That doesn't mean they're going to win.

MR. BOYLAN:  I just -- I just would like the Court to

consider at some point today whether fairness requires we

obtain some compensation for having to -- all these motions and

endless motions and appearances just to get really tidbits of

discovery and only when you order it, and frankly even after
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you order it we're still not getting full compliance.

THE DISCOVERY COMMISSIONER:  But I think some of it

may depend on what objections are being made to my report and

recommendations.

MR. BECKOM:  I think the issue that, like, at least I

know from our perspective was that, like, you know, he had --

we're not getting enough meet and confer here.  I mean --

THE DISCOVERY COMMISSIONER:  Well, that's why I did

what I did.

MR. BECKOM:  No.

THE DISCOVERY COMMISSIONER:  And generally I do not

give attorneys' fees and costs when there's no meaningful meet

and confer.

MR. BECKOM:  I mean, like if he --

THE DISCOVERY COMMISSIONER:  I just don't do it.

MR. BECKOM:  I mean, I think you've seen me appear

enough times in front of the -- or maybe not seen me appear

enough times in front of this Court to know that if somebody

picks up the phone and called me about trying to find something

then I'd try to be reasonable in order to get it to them.

THE DISCOVERY COMMISSIONER:  Well, I understand the

concerns.  I'm not, you know, overly thrilled about how long

it's taking to process the discovery in the case, but I think

there are a lot of very complex issues, and they're not

necessarily ones that are before me but the Judge has to make
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some decisions.  So why don't we just proceed today with the

discovery.  I understand what the plaintiff is requesting, but

I'm not willing to do anything right at the moment.

MR. BOYLAN:  And just for that, Your Honor, what I'd

like to suggest if I may, at some point -- at least our

perception, and I understand at the moment you may perceive

differently if you -- I've tried to detail in my declarations,

but there is a point where you have multiple defendants on

multiple issues constantly telling you after months of delay

that you're not meeting and conferring.

You call them.  You write letters, more calls, more

letters, and they never stop saying that it's not enough, and

at some point the meet and confer becomes a part of the

obstruction itself, and 15 motions to compel, we're struggling

here.

THE DISCOVERY COMMISSIONER:  Well, I don't know if

there's, you know -- again, I appreciate what you're saying.

I'm not discounting it.  I just want to try to get through

today, and I think we need some direction from the District

Court Judge on some of the issues that may affect the scope of

discovery, and I think that the defendants are trying to be

fair, but I also think that they probably are going to object

to some of the things that I've done, and they are certainly, I

think, at the point where they're trying to figure out with the

District Court Judge, as well as you all are, the scope of the
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case.  So I'm not discounting what you're telling me.

The last time -- there have been a couple of cases

recently where we've had similar situations.  In one case there

were some pretty strong Rule 37 sanctions.  In one case

ultimately an answer was stricken, and default judgment was

entered.  So the Court does take this extremely seriously, and

I want to get the parties moving forward, but it's very

difficult for me when I'm not convinced there has been a

meaningful 2.34 conference on very specific issues.

Now, having said that, I know what you're saying as

well.  I mean, I can see both sides of it.  I guess that's why

I'm sitting here, but having said that, I want the parties to

work together to try to come up with a list, and I think the

two hours you've spent clearly shows me that there was a need

to meet and confer.

So moving right along, is there anything else on QLS?

MR. BECKOM:  Anything else that you can think of?

MR. BOYLAN:  No, Your Honor, I think that's it.

THE DISCOVERY COMMISSIONER:  So what defendant,

plaintiffs' Counsel, would you like to take next?

MR. BOYLAN:  I'm thinking CRC if we may, Your Honor.

MR. BECKOM:  Oh, and thank you very much for your

time with QLS this morning, Your Honor.

THE DISCOVERY COMMISSIONER:  Thank you.  And you are

welcome to stay or welcome to leave, whatever is your
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preference.

MR. BECKOM:  I always like to see what goes on.

THE DISCOVERY COMMISSIONER:  Okay.  CRC.

MR. BOYLAN:  There are several issues, Your Honor,

some of which are probably resolved by what you've said as to

QLS in terms of filing formal and informal complaints.  The

preeminent issue I think that's queued up for today that we

should deal with first relates to the answer to Interrogatory

No. 18 regarding fees and costs.  This -- and we have --

Mr. Scarborough and I have talked about this, meet and

conferred about it, I don't know how many times, yesterday,

days ago, multiple times, again today.  So we've really gone

round and round on this, and we have very different views.

My view is pretty straightforward, which is we filed

a couple motions to compel against CRC a long time ago after

extensive meet and confers.  We had a further meet and confer,

and Mr. Scarborough and I agreed that we would take those -- I

would take those off calendar because all the same issues were

pending in front of you against the other defendants, and he

indicated that he would -- this is all in our papers -- that he

would comply with your rulings, and that included as to 18.

As to 18, it really in a sense is -- it's a

combination.  The resulting interrogatory that became a part of

your order was really a combination of my writing and yours.

You edited it substantially, and you changed it from what I was
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really seeking, but you did it very confidently.  They

challenged it extensively at the hearing, and you nevertheless

ordered it.  Their level of discomfort was very apparent at

that hearing, and you've heard lengthy argument on it, and that

was nevertheless your order, and of course it became the order

of the Court as to 18.

Now, as of this moment with one small caveat, all of

the defendants have complied with it.  They did it late, but

they seem to have complied with it with the exception of NDSC,

where the number they gave was wrong according to the testimony

of their president, and they're going to fix that I believe.

Fine.

But CRC has basically said now that they're not going

to do it and that it's too burdensome, and they weren't bound

by the order that you made, and they're saying I think -- and

I'm outlining their position in part because I need to respond

to it -- they're saying that they've been out of business for a

long time, and their databases have been mothballed, and

there's no easy way for them to get to it, and they'd have to

go through every single file of the thousands of files, and we

absolutely do not believe that at all for a number of reasons.

THE DISCOVERY COMMISSIONER:  Didn't you file

corporate income tax returns?

MR. SCARBOROUGH:  Did we file corporate income tax --

THE DISCOVERY COMMISSIONER:  Or did you file during
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the time?  So you were operating in the State of Nevada as I

understand it from 2011 to 2013, right?  Is that right?

MR. SCARBOROUGH:  No.  So that's thing one.  Let's

back up.

THE DISCOVERY COMMISSIONER:  Okay.

MR. SCARBOROUGH:  We operated in the State of Nevada

from 2007 to 2011.  We withdrew from the Nevada market in 2011

and sold our entire trustee foreclosure business in 2013.  So

that's an important fact for CRC that certainly informs what we

have done and what we are able to do.

And I'll jump ahead to say, as I sit here today, my

strong presumption is that we filed -- we complied with all

applicable law while we were doing business in the state of

Nevada.  We had a Nevada state business license.  I don't know

the answer to Your Honor's question, and I don't want to begin

speculating based on presumption, but keep going.  Let's follow

the thought.

THE DISCOVERY COMMISSIONER:  I guess I just want to

make sure I'm clear then.  So you're -- I don't necessarily

care, per se, when you sold the business.  If you weren't

operating here, then those two years between 2011 and 2013 I

don't think are germane, but the years that would be germane

then would be 2007 to 2011 when you were operating, and the

issue is what moneys did you receive, or what was your income

for those years of operation in Nevada?  Now, that might be
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difficult because I don't know how you filed your income taxes.

I don't know your accountant.  I don't know if an accountant

was used.  I understand -- is it FANDS, F-A-N-D-S database is

no longer available or working?  Is that right?

MR. SCARBOROUGH:  It's mothballed.  Obviously --

THE DISCOVERY COMMISSIONER:  What does that mean?

Because I have visions of what mothballed means.

MR. SCARBOROUGH:  Well, I picked that intentionally

because it's not a legal term, nor is it a technical term, so

just to give you a view because we're out of business as an

operating entity.

THE DISCOVERY COMMISSIONER:  Okay.

MR. SCARBOROUGH:  So obviously we preserved some data

upon the sale because effectively when we sold the business in

2013 -- and Mr. Boylan has those sales documents -- to the

Albertelli Law Firm, what the parent of the shuttered CRC

retained was the liability in this case and other pending

cases.  So obviously we have some data.  The FANDS database can

be queried, but there's no real reason to except for what Your

Honor orders us to do with it.

We clearly, we the lawyers clearly queried that

database when we went forward to produce individual data for

the named plaintiffs consistent with Phase 1, but it's not

operational in any kind of meaningful sense at this point.

And another thing that I think that's important for
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Your Honor to understand, and I'll raise a couple of

atmospheric or global considerations, FANDS, F-A-N-D-S, the

first two letters F and A stand for First American.  So it's

important to note that this isn't -- this never was the

creation or creature of CRC or its corporate parent or its

lender client.  This was a First American Title database that

was adopted and used because it facilitated communication and

information gathering.  So it's not like something that we are

able to manipulate other than as it was intended by First

American.

Another thing I want to say is of all the parties we

are not here by virtue of any court order.  We are here for the

first time on a motion to compel that challenges three things

out of the multitude of discovery requests we've had to put it

in perspective.  To Mr. Boylan's point that there were motions

to compel filed and withdrawn, one thing I can say with

absolute certainty is one of the reasons they were withdrawn is

there was never a meet and confer of any type or kind that led

up to those two motions.  So they were withdrawn.

Mr. Boylan's point that we agreed to be bound by the

orders of this Court, of course we're bound by the orders of

this Court.  Of course I try, and Ms. Maziarz tries doubly hard

to be attentive to what this Court says about its directional

feel for discovery.  That said, where there are differences

because we are out of business -- and this is why I stood up a
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few moments ago -- I'd like to at least make them known to the

Court before the Court rules in whatever way vis-à-vis us.

And while I'm standing, let me just say that there

were three items, and I'm going to tick them all off now

instead of waiting for Mr. Boylan to anticipate and either

state correctly or not my arguments.

One of the items there was no meet and confer on, it

had to do with the 16.1 disclosure of witnesses who received

telephone calls, and the related challenge to the sufficiency.

That one we've now dealt with, and I'm going to explain to the

Court how, and I will say -- again I'll take another nonlegal

term of mine for the day -- kudos to the Court for insisting

that there be a meet and confer on those items.

And just speaking from CRC, if the Court told all the

parties to have a face-to-face before a motion were filed, we'd

be all for that because I think it'll cut down on the

multiplication of proceedings because without getting too

evocative about this, Mr. Boylan says he's had to file all

these motions.  Speaking for myself, I think a lot of the

motions weren't all that necessary, and if we had really worked

together as you would expect us to in a meet and confer process

there wouldn't be so much paper for this Court to review.

But in any event, while I'm on the individuals,

here's what we're doing.  Again, we don't have any operational

employees.  What we have done is we went and found the
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president of CRC who was president at the time during the 2007

to 2011, Debra Brignac [phonetic].  We designated her as our

30(b)(6).  We made her the witness, and we worked with her

closely to prepare because, as the Court knows, we had

affirmative obligations on those topics.

So a lot of the information that have then made its

way into our seven -- count them -- seven disclosure statements

have come in our working in preparation of Ms. Brignac.  She

identified nine people who are represented by other counsel who

were part of the departments most likely to have contact with

Nevada borrowers.  So what did we say because we haven't spoken

to them because they're represented by other lawyers?  We said,

They may have knowledge.  Mr. Boylan's motion attacks the

equivocation on the word may.

So with the statement that I've just made to the

Court, we're relying on Ms. Brignac, we, the lawyers, think

it's really likely that those nine people had telephone

communication, but I wouldn't want to aver to this Court or

sign something in blood or oath that said Person No. 8

absolutely talked to Nevada borrowers.

With those kind of constraints, Mr. Boylan and I have

agreed that if we'll just change it to based on our

investigation they're the most likely people who talked to

Nevada borrowers that he'll accept that for 16-1 purposes, and

then he is going to go off.
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And this is the bigger news, and I don't want to get

far afield from this, but you have in front of you a motion for

protective order on a 30(b)(6), the second 30(b)(6) notice that

has been served on us and a request for an expedited hearing.

You don't need to adjudicate that, Mr. Boylan and I have

agreed, until we get through the facilitation process on four

witnesses, all former CRC employees represented by other

counsel.  If we can get those up and down, then Mr. Boylan will

assess his position without prejudice, and we may come back,

and we may need to renew our objection that you don't get

second 30(b)(6) depositions without coming back to Your Honor

and asking for permission.

THE DISCOVERY COMMISSIONER:  He is correct on that.

So legally he's correct.

MR. SCARBOROUGH:  You're pointing at me?

THE DISCOVERY COMMISSIONER:  Yes.  You're correct.

Yeah, you're correct on that.

MR. SCARBOROUGH:  So we've deferred that.

MR. BOYLAN:  The answer would be -- (unintelligible)

now -- but what we're asking for, the witness he presented, she

didn't have the information.

THE DISCOVERY COMMISSIONER:  Yeah.  Okay.  But let me

tell you Commissioner Bulla's position.  You have to move the

Court for a second 30(b)(6) deposition even if your argument is

the first one was insufficient.  You can compel what you don't
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think you received during the first 30(b)(6) deposition, or if

you feel that you need to take a second one, you'll need to

move the Court for a second 30(b)(6) deposition, and any relief

that you ask when you compel to have a second 30(b)(6)

deposition you need to ask for that relief.

MR. SCARBOROUGH:  Thank you, Your Honor.

THE DISCOVERY COMMISSIONER:  Procedurally you are

correct.

MR. SCARBOROUGH:  Much appreciated.  So that brings

us to our two live issues, but this FANDS database relates to

that.  Let's take the first one on complaints.  If Your

Honor --

MR. BOYLAN:  May I interject for a moment?  As the

moving party, Your Honor, I was starting to state my argument.

Would you like to hear from Mr. Scarborough first because

he's -- he's --

THE DISCOVERY COMMISSIONER:  Well, actually --

MR. BOYLAN:  -- it's 12:12, and he's gone on about 10

minutes.

THE DISCOVERY COMMISSIONER:  Mr. Boylan, I'm happy to

take a break if that would help everyone, and you can come back

this afternoon, but I feel like it's important.  I know what

your position is, and I know what I've ordered for you.  So in

terms of where we're at today, actually it helps me to hear

from defense counsel, and then I'll let you reply.
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MR. BOYLAN:  Very good.  Thank you, Your Honor.

THE DISCOVERY COMMISSIONER:  In support.

Go ahead.

MR. SCARBOROUGH:  So there are two issues out there.

One is complaints, and one is Interrogatory 18.  On complaints,

when Your Honor goes back to look at what Your Honor said,

you'll see that you were talking about complaints and not

lawsuits.  We've not discussed lawsuits previously, and what

Your Honor said -- and I don't want to overly paraphrase -- is,

If you've got a log or a file or something of complaints you

better produce that.  So we've gone back --

THE DISCOVERY COMMISSIONER:  Okay.  So I did want the

complaints produced in some fashion.  What I didn't want you to

have to do was to undergo an extreme burdensome process, but I

will go back and look.

MR. SCARBOROUGH:  And those complaints dealt with

whether there were complaints that we, CRC, were not a licensed

collection agency and should have been.  It wasn't just all

complaints.  Your person was rude, and I'm taking an extreme

example.  It was the very basis of the lawsuit here which is

the collection agency complaint piece.  So we have told

Mr. Boylan that on that basis or any other basis, frankly, we

don't -- CRC did not compile a complaint log, okay.  So that's

been the answer.  It's always been the answer.

And obviously if in our review we come up with
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information on that from a 16.1 perspective or an answer to

interrogatory perspective, we'll supply it, but we do not

believe one was compiled, and the source, which was our former

president, believes that such a log was not compiled and

maintained.  So that flips us -- and the only way you could

check that would be to do the file by file search which Your

Honor has said is not for Phase 1.  So that brings us to

lawsuits.

Our position on lawsuits is that this is the first

time we're really talking about that.  Mr. Boylan has made

clear he wants them all along.

MR. BOYLAN:  Thank you very much.

MR. SCARBOROUGH:  We don't keep a list of the

lawsuits either.  So it devolved very quickly, Your Honor, into

is the Court going to order us to go effectively to the clerk's

office to find how many times CRC was sued, whether the

complaint alleged this collection agency issue and then make

that available to Mr. Boylan, and my position without going on

and on is Mr. Boylan hasn't cited you any authority that says

the fact that we should go do that when he could go do that

equally well because that's the way we're going to get access

to it.

The other way I can think of to do it is to figure

out who all the lawyers were who have ever represented CRC in

any lawsuits in this community.  I can't answer that question
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today.  I do know that our local counsel was one of those

firms.  I absolutely state that, but, Your Honor, that is --

and there's been no ruling against us on this type of issue

before.

We question the advisability of that, one, because

there's no authority that sends us out at cost and expense to

check courthouse records.  And secondly, what was the basis

that was offered for what's in the lawsuits?  The basis that

was offered was this sheds light on the policies and procedures

and operations in Nevada of CRC.

We question that premise seriously, Your Honor,

because it's -- Mr. Boylan says on one hand, go find all of the

lawsuits, and on the other he's told you repeatedly, but don't

look at the result because the results 99 out of a hundred

with -- and the hundred is only motions to dismiss denied and

then cases resolved -- the 99 out of a hundred is the motions

to dismiss on 12(b)(5) grounds or others were granted.  

So let's step back and ask what's the merit to

ordering CRC to spend money and expense to collect lawsuits

looking for an allegation when Mr. Boylan and the plaintiffs

are going to stand up and vehemently say, but Your Honor can't

and Judge Kephart can't consider that the outcomes in all those

cases were dismissals under 12(b)(5) that said that folks like

CRC didn't need a collection license.  So that's my argument on

that.  I know you're going to give Mr. Boylan a chance.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA002416



42

JD Reporting, Inc.

Let me just deal with Interrogatory 18 if that's okay

with you, and then I'll sit down.

THE DISCOVERY COMMISSIONER:  Well, I thought we had

resolved Interrogatory 18 with your supplement that says they

are the most likely.

MR. SCARBOROUGH:  No.  No.  Interrogatory 18 is --

and I'll rephrase this for Your Honor -- the best estimate --

your words --

THE DISCOVERY COMMISSIONER:  I apologize.

MR. SCARBOROUGH:  -- of the aggregate amount of fees

and costs.

THE DISCOVERY COMMISSIONER:  The 16.1 issue you've

resolved.

MR. SCARBOROUGH:  Yes.

THE DISCOVERY COMMISSIONER:  Okay.  The aggregate

fees and costs on No. 18 --

MR. SCARBOROUGH:  Best --

THE DISCOVERY COMMISSIONER:  -- best estimate.

MR. SCARBOROUGH:  Best estimate, okay.

THE DISCOVERY COMMISSIONER:  All right.

MR. SCARBOROUGH:  Okay.  So that brings me back to

the FANDS database and the fact that it was filed last night,

and I will explain why it was, but Your Honor said very clearly

to us way back, and I'm talking more than two months ago, if it

is burdensome, if it is burdensome and you can't hit a
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button -- the computer search engine phrase that Your Honor

used -- then you're going to have to move for a protective

order and talk about the burden.

So for the last two months -- Mr. Boylan doesn't

believe me I don't think, and I don't know.  I've been deposed

before.  I hope this won't be one of those times -- we have

been looking diligently to find somebody with any knowledge at

the corporate parent of the former CRC business who can confirm

what the lawyers know from our own experience with the FANDS

database, and that is, to use Your Honor's phrase, it's not

search engine capable of going through the database and

aggregating fees and costs.

So you sent us downstairs to further meet and confer,

and Mr. Boylan is absolutely right.  We've been around this

without an ability to find an effective way to do this because

the only way we can do it with any -- with any way where

someone could verify it, if you will, would be to do the

file-by-file search.

So falling back on best estimate, which is what some

of the other defendants have done, what I said was, Okay, we

have an individual plaintiff.  Her name is Kallen, and we know

that the fees and costs in her file because we made that

available to plaintiffs were $1799 and a penny.  Ms. Maziarz,

who's right here, has done some searching in the Clark County

records -- and another legal term, my euphemisms for the day --
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to spitball what's going on.  It's clear we have between 5,000

and 10,000 foreclosure proceedings in this county -- it's a big

number -- over the course of that, the four-year relevant

period.

If you did the math on something like that, then you

would get something between almost $9 million and $17 million

in fees and costs.  Every fee and cost item is likely to be

different.  We know that because there were two other

plaintiffs who used to be in the case.  They've now been

stipulated dismissed with prejudice.  Their fees and costs were

higher.  Those were the Moores [phonetic].

But you can come up with a number.  I don't know who

would verify that, and I don't know what utility it has because

again Mr. Boylan's rationale -- and this is the first time I've

been able to make this argument to Your Honor -- is the

aggregate amount of fees and costs generated from Nevada

borrowers reflects on whether CRC operated as a debt collector

or not.

I will just surface the question and not be overly

evocative on this.  To us, a number isn't a policy, and a

policy isn't expressed as a number, but if Mr. Boylan wants to

add that the $9 million or $18 million to the $200 million

you're now reading in the papers as he begins to say how much

this case is worth as if our billings to our lender parent

would somehow be transferred in whole even if we were
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improperly unlicensed over to the plaintiff class and plaintiff

counsel, but that, Your Honor, is a big piece of our motion for

summary judgment.

But to our view, that's what that number -- that's

the only way we've seen the number used so far, and so I say to

Your Honor, if we want to make a best estimate in this manner

that I've just described or some other manner, that's fine.

I'm not sure of the utility, and I don't know what we're

verifying except I just said it in court on the record, and

this Court would have expectations about the veracity of what

I'm saying, but we're happy with that number.

I offered a stipulation to Mr. Boylan downstairs and

if we want to go on the record and say CRC billed its lender

parent millions of dollars in fees and costs over the course of

four years, I'm happy to do that.  Mr. Boylan did not -- did

not agree that that was acceptable.

But the next fall back where you get into something

that somebody would verify -- and this is the subject of now a

pending motion for protective order, which is going to be

heard, I believe, on the 10th of February -- is that would

require us to go file by file, to look at the actual fees and

costs of each borrower, grab a calculator and do that, and

that's going to take someone, somebodies an awful lot of time.

And with that, that's all I have to submit on the two

outstanding items subject to responding to anything the Court
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has or Mr. Boylan has.

THE DISCOVERY COMMISSIONER:  Thank you.

Mr. Boylan.

MR. BOYLAN:  Thank you, Your Honor.  Starting if I

may with the number -- I'm sorry.  I'm getting sick, and I need

a little rest.

THE DISCOVERY COMMISSIONER:  Does anyone need water?

We can provide you with additional -- I'm sorry.  I should've

offered.  I know it's a long hearing.

MR. BOYLAN:  Okay.  Starting with No. 18, as I

mentioned, we withdrew our motions to compel because

Mr. Scarborough agreed to be bound by your rulings on the same

motions in front of the others, and that included as to No. 18,

and No. 18 was designed by you.  The exact question was not our

origination.  You determined it over fierce objection, and you

issued the order.

Thereafter, rather than filing a protective order

when they responded, CRC simply filed objections and refused.

Mr. Scarborough sent me a letter saying that he was not going

to do it.  He was not going to answer No. 18 even though he had

previously promised to comply with the Court's rulings.

Instead of making a motion for protective order, they

waited around for months, made us spend all the time and money

to make this motion, and only yesterday I think at, what,

7 p.m., 8 p.m., or maybe it was the day before they finally
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filed their motion to protective order so that they could

appear before you and say that a motion is pending.

But there are multiple problems here.  First of all,

every other defendant has been able to do this from their

databases.  The president of NDSC said she was able to do it in

a matter of minutes.  It's a very -- we have a lot of red

herrings here.  The FANDS system is not their only database.

And you very intuitively picked up on one of the

major weaknesses here that they won't address, which is this is

money.  This is millions of dollars that's coming in.  They are

a subsidiary of a federally chartered bank, J.P. Morgan Chase

Bank.  They have to have accounting systems which keep track of

all of the fees and costs coming in.  They have to do reporting

to their client.  They have contractual obligations to J.P.

Morgan Chase in order to account for all of their fees.

We also know that J.P. Morgan Chase actually

controlled all their databases, and they're somewhere today

still in Florida.  So he hasn't talked about the accounting

database.  He hasn't talked about the accounting systems.  He

hasn't talked about Generally Accepted Accounting Principles.

This was a subsidiary of a federal bank.  They have reporting

requirements, audit requirements.  It isn't -- in our view it's

just a sham to say they can't get this information.

Now, will we have to spend another hundred thousand

dollars in attorneys' fees to get the depositions, get the
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documents, fly to Florida and get the true evidence of what

they can do?  God, I hope not.  I really hope not, but --

THE DISCOVERY COMMISSIONER:  And let me just

interrupt just briefly.  You have not deposed the president

yet?

MR. SCARBOROUGH:  He has deposed the former

president --

THE DISCOVERY COMMISSIONER:  He has.

MR. SCARBOROUGH:  -- of the company, yes.

THE DISCOVERY COMMISSIONER:  Okay.  Did you ask those

questions about --

MR. BOYLAN:  This is where -- this is the problem

with the 30(b)(6).  Category No. 5 related to this, and she

just didn't have the information, and she could not -- I don't

recall I asked her this specifically.  I may have.  As I sit

here, I'm sorry.  I can't give you a confident answer if I

asked her this question.  What I do know is something else, and

I know you've written about this recently.  We have to develop

the potential of a spoliation claim here because this lawsuit

was filed in 2011.

And you mean to tell me they have not preserved both

the data and the access to the data?  First of all, they

sold -- they sold part of their business, some Nevada business

in 2011.  Well, the lawsuit was filed in 2011.  They haven't

actually said -- and Mr. Scarborough I don't think will
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swear -- that they gave all the data to NDSC when they

transferred the files, that they didn't keep copies, that they

didn't keep access.  He's not said that.  That would be absurd.

From what I know from Ms. Brignac's deposition is they retain

all that on computer systems that are maintained by J.P. Morgan

Chase.  So they have all the data.

Mothballed, let's go further on your comment on

mothballed.  We've got aircraft carriers that are mothballed.

What that means is they're held into estate so if they have to

be reactivated they can be reactivated and accessed.

Now, what about the other databases?  All these

companies weren't just using a title company database.  So

nothing's been said about their other databases that may have

this information, but ultimately we're going to have to depose

the accounting people.

If Mr. Scarborough is going to continue with this

representation to the Court, and if you're going to allow it,

which I don't know your decision, I think you should simply

order him to comply by whatever means necessary, but if the

Court is unwilling to do that, then we're going to have to

depose these people, probably go to Florida, get all the

database people, find out what were their accounting systems,

where are the accounting systems, what did they tell their

auditors.  What did they tell -- name one of the big six

auditing firms when they had to audit their -- what about their
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financial reports?  How many millions in fees and costs?  So

that's a lot of work and expense.

THE DISCOVERY COMMISSIONER:  We're going to try to do

something less difficult.  Let me ask this question of

Mr. Scarborough.

Is CRC a subsidiary of J.P. Morgan?

MR. SCARBOROUGH:  It was a wholly-owned subsidiary of

J.P. Morgan.  What I would say to Your Honor of course is J.P.

Morgan is not here before the Court.  CRC is.  There's been no

attempt to pierce the corporate veil to show that any of the

corporate formalities were not absolutely appropriately --

THE DISCOVERY COMMISSIONER:  I was just --

MR. SCARBOROUGH:  -- respected.

THE DISCOVERY COMMISSIONER:  Right.

MR. SCARBOROUGH:  And consequently, our obligation is

to make everything available from CRC, and I won't right now go

back at Mr. Boylan.  We disagree with almost -- with everything

he said about the current state of affairs.

THE DISCOVERY COMMISSIONER:  I understand that.  My

question is, would J.P. Morgan have the information?  I

understand they're not a party, but, you know, you can subpoena

nonparties --

MR. SCARBOROUGH:  Well, and --

THE DISCOVERY COMMISSIONER:  -- but having said

that --
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MR. SCARBOROUGH:  Yes.

THE DISCOVERY COMMISSIONER:  -- if CRC was a

wholly-owned subsidiary and they were providing the information

to J.P. Morgan, it seems to me, Mr. Scarborough, that I would

get on the phone with counsel for J.P. Morgan and see if they

can locate your information.

MR. BOYLAN:  And on that, Your Honor, if I may

continue, what they've done here, and I mentioned this to you

before -- for example, the former employees of CRC, J.P. Morgan

has hired Kirkland and Ellis and this other firm, and those

lawyers charge a thousand dollars an hour.  These are global

firms, Fortune 500 representation.  They've hired those lawyers

to represent all of the former employees.

Mr. Scarborough is telling you and he told me down in

the conference room that they're represented by other people,

and he hasn't talked to them, and he doesn't know what they

know.

And that's frankly -- I apologize -- but it's just

silly.  J.P. Morgan is controlling all of this litigation,

paying all of the lawyers.  J.P. Morgan is also continuing to

use its employees to serve as the officers and directors of

CRC.  We've looked at recent filings in California, and they've

got all these people named.  So --

THE DISCOVERY COMMISSIONER:  Let's focus on Nevada,

and I understand there is the dispute here.
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Here's my concern.  I think the Court is going to

want to know how many Nevada citizens were contacted by CRC,

and if you -- during this process what were the fees that you

earned from your work, and I don't mean to be simplistic about

it, but that's what we need to find out, and there's arguably

several reasons why this becomes relevant, but I think that the

class certification issue, it's probably relevant to that, to

who would've been affected by this.

MR. SCARBOROUGH:  That's Phase 2.

THE DISCOVERY COMMISSIONER:  I understand that.  I

understand it, but having said that, I think that my initial

plan was, you know, we need to turn that information over.

Now, if you're telling me you just simply cannot obtain it,

then I need to really understand why, and that's where I'm

having a little bit of a disconnect.

MR. SCARBOROUGH:  The access to the FANDS database,

there are other databases.  We've looked at those, too.

Mr. Boylan well knows there's an LPS database, but that was

used for something different.  We produced documents from that.

The FANDS database is not being used, as I understand it, by

J.P. Morgan in any other sense.  It's out of the -- that CRC,

which was its wholly-owned subsidiary for purposes of trustee

issues is out of business.  They still own the shell.  They

hold the liability.

But in terms of Ms. Brignac, she described what was
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searchable and what was not, and there's an awful lot that

wasn't searchable.  What she didn't know is the current state

of the FANDS database, which has not been maintained as an

operational device as I very clearly explained to the Court

when I first stood up.

So the only way to do it we are told, and the people

with whom we were working, and I accept that we're working with

people who are responsible for that corporate shell, and they

happen to be lawyers, and others within J.P. Morgan Chase have

looked at it, and what we are told, and the reason we filed the

protective-order motion -- and it did take us a long time -- is

that there's no other way to aggregate those fees and costs

than going file by file, line by line in that database with a

calculator to generate a number, and those would be -- to be

really crystal clear on this record -- the amounts billed to

the lender, not the amounts that were paid back to CRC by the

lender because of course there is no direct payment by any

Nevada borrower of any of these fees and costs.  That's not the

way the system worked.

THE DISCOVERY COMMISSIONER:  All right.  So the

motion --

MR. SCARBOROUGH:  And that's the --

THE DISCOVERY COMMISSIONER:  -- for protective order

is set in front of me when?

MR. SCARBOROUGH:  The 10th.
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THE DISCOVERY COMMISSIONER:  The 10th of November --

MR. SCARBOROUGH:  February.

THE DISCOVERY COMMISSIONER:  -- or not November.  All

right.  The 10th of February.

All right.  So this is what I would like to do.  Can

someone please provide me with a copy of the deposition of the

president of CRC?

MR. SCARBOROUGH:  We will do that.

THE DISCOVERY COMMISSIONER:  All right.

MR. BOYLAN:  And I offer -- I want it consistent with

something you said a few hearings ago.  I asked if counsel

would agree we could also submit the videotape to you, and they

said no.

MR. SCARBOROUGH:  No, we didn't.

THE DISCOVERY COMMISSIONER:  Well --

MR. SCARBOROUGH:  Will do was my answer to that.

THE DISCOVERY COMMISSIONER:  Okay.  Listen, I would

love to see the videotape.  That is perfectly fine.  I'm not

sure my computer will be able to read it, but I'm happy to have

you submit it.  Submit the hard copy, too.

MR. SCARBOROUGH:  Oh, of course we will.

THE DISCOVERY COMMISSIONER:  And then let me defer

the Interrogatory No. 18 as it pertains to CRC only to the

February 10th hearing.

MR. SCARBOROUGH:  Very well, Your Honor.
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THE DISCOVERY COMMISSIONER:  In the interim,

Mr. Scarborough, you have a little homework.  I need to know

from J.P. Morgan what type of time-consuming activity they

think this would involve in terms of looking at each and every

file from Nevada.  I also need to know who the accountant was

for CRC or the bookkeeper or the manager.

MR. SCARBOROUGH:  Well, yeah, that's Santos and

consistent with the Rule 16.1 agreement that we've reached,

that's one of the four people on Mr. Boylan's list.

MR. BOYLAN:  Well, but now we need it before our

opposition is due if the Court's going to decide this on this

motion.

MR. SCARBOROUGH:  Well, I don't --

THE DISCOVERY COMMISSIONER:  Wait a minute.

MR. SCARBOROUGH:  -- control him.

THE DISCOVERY COMMISSIONER:  I'm going to take one

step at a time.  The reason I asked is because I'm trying to

think of ways in which I might direct my order.  You don't need

to take Santos -- 

Is it mister or just a company?

MR. SCARBOROUGH:  Mister.  

THE DISCOVERY COMMISSIONER:  -- Mr. Santos's

deposition before February 10th, but I also need to know --

But I think, Mr. Scarborough, you need to know what

he can offer to address this problem.  So I would call him.
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It's your witness, right?

MR. SCARBOROUGH:  No, he's a --

THE DISCOVERY COMMISSIONER:  Is he represented by

counsel?

MR. SCARBOROUGH:  He is a former employee represented

by a witness, but, Your Honor, we will do what --

THE DISCOVERY COMMISSIONER:  Represented by counsel.

Then call his attorney.

MR. SCARBOROUGH:  Yes.  We will do whatever we can.

THE DISCOVERY COMMISSIONER:  I want an update.

MR. SCARBOROUGH:  I'm hearing the Court loud and

clear.

THE DISCOVERY COMMISSIONER:  Yeah.

MR. SCARBOROUGH:  Uh-huh.

THE DISCOVERY COMMISSIONER:  I want an update.

MR. BOYLAN:  And --

THE DISCOVERY COMMISSIONER:  And it won't work just

to stipulate to a number.  Even if it's 5 million or

10 million, that's not going to work because I don't think that

would stand on appeal.

Okay.  So --

MR. BOYLAN:  A thought on that, Your Honor.

THE DISCOVERY COMMISSIONER:  Yes.

MR. BOYLAN:  And I've told you this before, and I

know you have a more optimistic view of the world then I do,
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but in my experience --

THE DISCOVERY COMMISSIONER:  I don't know.  Today

might not be the day to ask me that.

MR. BOYLAN:  In my experience, when you get these

declarations from these people that tell you how long it's

going to take to find something on a computer, they're not

reliable.

THE DISCOVERY COMMISSIONER:  I don't need a

declaration.  I need a statement from the officer of the court

who is appearing in front of me where there are ethical

obligations to give me an idea.  I know it's not going to be a

perfect number.  I just need a reasonable idea how many people

it's going to take, what type of cost is going to be involved

to look at every single one of those files.  I don't even know

how many files we're talking about.  So I would like a number.

MR. SCARBOROUGH:  And, Your Honor, we'll give it to

you.  I'll say one thing right now.  I saw the hearing date

last night for February 10th.  It is very possible that I

won't be the one here.  It'll be Ms. Maziarz, but I wanted the

Court to know it's not because I'm ducking the issue.  We will

have a -- I'm supposed to be elsewhere on the 10th.

THE DISCOVERY COMMISSIONER:  I understand that.

MR. SCARBOROUGH:  But we will have a full report for

the Court.

THE DISCOVERY COMMISSIONER:  If it --
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MR. BOYLAN:  You know --

THE DISCOVERY COMMISSIONER:  Yes, sir.

MR. BOYLAN:  -- my cocounsel had an interesting idea.

THE DISCOVERY COMMISSIONER:  Let's hear it.

MR. BOYLAN:  Yeah, I think it's -- I mean, if they

can -- you know, 10,000 files, the files average about 12 pages

each.  You know, if they can put it on a disc drive, we'll go

through it.  We'll do the work.  I can hire some people to do

that.

THE DISCOVERY COMMISSIONER:  Are we going to have any

violations of any type of protective -- oh, I don't even want

to delve into all the banking regulations.  Are we going to

have any violations if we disclose that information?

MS. MAZIARZ:  Yes.

MR. SCARBOROUGH:  I'm concerned about that.

MR. BOYLAN:  It's not a bank.

MR. SCARBOROUGH:  Ms. Maziarz tells me I should be

concerned.  I don't have a definitive answer.

THE DISCOVERY COMMISSIONER:  She may be correct on

this.  There may be a way around it.

MR. SCARBOROUGH:  Right.

THE DISCOVERY COMMISSIONER:  Okay.  I'm not saying

there's not a way around it.  It just may take a little bit of

work, i.e., we redact the names and identifying information of

the individuals.  We have a -- well, it's not that complex, but
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you have a key that you make.  You label them 1 through a

thousand, and you have each one's name by the number, and you

keep the key, and you just turn over the documents.  Now, at

some point, though, we may have to disclose those names for

Phase 2, but --

MR. SCARBOROUGH:  And we're making no Phase

2 argument here today, Your Honor.

THE DISCOVERY COMMISSIONER:  Yeah.  This is -- right.

So, but I understand.  Then the issue becomes are we -- do we

have an artificial distinction between the phases, and that's

something that has been troubling me, but that is not for us to

discuss today.

So my question though is I need a little bit of

information.  I also need to know what it would cost --

Brilliant idea.

-- I need to know what it would cost to download or

to put all of that information on a disc so that the burden can

be on the plaintiff to search it.  I would also want to know

what type of time we would look at to try to protect the

information on their financial information that might run afoul

of some banking regulation that I'm not aware of at the moment

but I'm concerned about.  So those are the options we have.

MR. SCARBOROUGH:  Understood.

MR. BOYLAN:  If you could just append one little

thing on to that, Your Honor, if you could -- and maybe you've
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already done it -- if we could have -- in his report

Mr. Scarborough also confirmed that he's spoken to the

crackerjack accounting people who are required to report on how

many millions of dollars in fees and costs.

THE DISCOVERY COMMISSIONER:  Can we not use that

term.  Can we just say the accounting people.

MR. SCARBOROUGH:  Whose accounting people is my

question?

THE DISCOVERY COMMISSIONER:  Well, okay.  Let's

define them, not by crackerjack.

MR. BOYLAN:  Well, what I meant is the people who

really know their stuff, and that may be -- in this case it may

be the people at J.P. Morgan Chase who received and/or did the

work themselves.

THE DISCOVERY COMMISSIONER:  I don't know if you care

as much about that as you care about getting the information.

So let's see what it's going to take to get the information

first.  I'm not saying at the end of the day you're not going

to have to take some additional depositions in this area,

including Mr.-- including Mr. Santos's deposition, but let's

have a purpose to our discovery.

You weren't here.  You were busy doing your 2.34

conference, but I told counsel we have not adopted the federal

court rule on proportionality yet, but I think it may be coming

one day soon, but I think we need to keep that in mind when we
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look at the discovery we need for this case.  It needs to be

efficient, and right now I'm concerned about that.

So let's leave Interrogatory No. 18 as it applies to

CRC for the hearing on the motion for protective order, which

is currently set for February 10th.

In the interim, I do want the deposition of the

president, a copy of that deposition as soon as possible.  I

know Monday's a holiday, but if you can either get it to me by

the end of this week or Tuesday of next week that would be much

appreciated.

Then with respect to the 16.1 issue as it relates to

CRC, we have worked that issue out based on stipulation of

counsel.  I don't disagree with your use of may.  I have no

problem with you adding most likely.

And then finally, the complaint log.  Our rule is a

little bit different than some of the State court rules because

we have Rule 34(d), which means you can charge for the expense

in compiling the information to the plaintiff.  I would suggest

because of that and what I usually do in other cases more

mundane, like, you know, product liability cases where there

might be other lawsuits is I just say give a list of those

suits.  I think Ms. Maziarz can probably do an Odyssey search

without too much difficulty and provide the case numbers and

the names for the lawsuits that involve CRC.

Now, Washoe might be a little bit different, and what
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we affectionately call the cow counties may be different, but I

think we should start with Clark County, Nevada.  I don't know

how much business CRC did in the rest of the State.  I'm not

sure.

MR. SCARBOROUGH:  Well, it's all predominantly Clark

County by order.

THE DISCOVERY COMMISSIONER:  Okay.  Would there be

any work up in Washoe at all?

MR. SCARBOROUGH:  I don't know.

MS. MAZIARZ:  I'm not sure.  It's possible.

THE DISCOVERY COMMISSIONER:  And I don't know if

they're computerized.  I'm not sure they were.  Somebody

brought that to my attention the other day.

MR. SCARBOROUGH:  So I take it --

THE DISCOVERY COMMISSIONER:  Has anybody been up in

Washoe County, Reno area lately doing anything of note?

MR. BECKOM:  You can search by defendant and

plaintiffs' names in Washoe.  Everywhere else, no.

THE DISCOVERY COMMISSIONER:  Okay.  Well, I wasn't as

concerned about the outlying counties.  We'd have to deal with

that separately.  We don't need to deal with that today, but in

Washoe you can search by party name?

MR. BECKOM:  Yeah, on their court site.  It's on

their website.

THE DISCOVERY COMMISSIONER:  Perfect.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA002437



63

JD Reporting, Inc.

See what you can come up with.

MR. SCARBOROUGH:  In Clark and Washoe --

THE DISCOVERY COMMISSIONER:  And Washoe County.

MR. SCARBOROUGH:  Can I ask the Court, and

Ms. Maziarz can do a much better job on all issues than I could

ever do.

THE DISCOVERY COMMISSIONER:  I am confident of it.

MR. SCARBOROUGH:  But I'm a little concerned though

because of the importance of the February 10 hearing.

THE DISCOVERY COMMISSIONER:  Right.

MR. SCARBOROUGH:  About whether the Court may want to

hear from me on certain --

THE DISCOVERY COMMISSIONER:  Let me read the

deposition first.

MR. SCARBOROUGH:  Okay.

THE DISCOVERY COMMISSIONER:  And then if I'm

concerned about it, I'll -- I don't know what else you have set

before the Judge.  I'd prefer to bring you back when you're all

down here on an issue where I don't have to have you keep

coming back and forth because it's expensive, and I appreciate

that.

MR. SCARBOROUGH:  And all I was going to say

without -- I have no idea what Mr. Boylan would say -- is just

if we could flip it into any day the next week, I can tell the

Court I can attend if the Court would like to hear from me
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because it's got any concerns.  I just want to be sure --

THE DISCOVERY COMMISSIONER:  Next week is too soon.

MR. SCARBOROUGH:  The week after the 10th.

THE DISCOVERY COMMISSIONER:  Oh, the week after the

10th of February.

MR. SCARBOROUGH:  Yeah, starting the -- which would

be Monday the 13th, et cetera.

THE DISCOVERY COMMISSIONER:  13, yeah.

MR. SCARBOROUGH:  So let me just throw that out there

on the record.

THE DISCOVERY COMMISSIONER:  Let me just take a

minute.

(Colloquy off the record.) 

MR. SCARBOROUGH:  Nothing the week of the 13th.

THE DISCOVERY COMMISSIONER:  Let's do this.  Let me

leave it on the 10th for now.

MR. SCARBOROUGH:  That's fine.

THE DISCOVERY COMMISSIONER:  What I would suggest

because I do believe whatever was in chambers I think is going

to be set for hearing.  My only concern is that the Judge's

next hearing date with you is March 8th, and that's a little

too far out for me.  I'm not comfortable with that.  

THE CLERK:  Actually they're coming back for status

check before you March 8th.

MR. SCARBOROUGH:  We are.
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THE DISCOVERY COMMISSIONER:  Oh, March 8th is my

status check.  Anything else before Judge Kephart?

THE CLERK:  January 19th.

THE DISCOVERY COMMISSIONER:  Yeah, January 19th is

too soon.

THE CLERK:  And actually that's the chamber calendar.

THE DISCOVERY COMMISSIONER:  Okay.  So I think what

we need to do, let's see when Judge Kephart sets another

hearing, and then we'll coordinate with that hearing if

necessary.

MR. SCARBOROUGH:  Thank you, Your Honor.

THE DISCOVERY COMMISSIONER:  Even if I don't put it

on the same day, I might put it up the day before or the day

after so you spend one night or fly back and forth.  I'm trying

to avoid that for you all.

MR. BOYLAN:  I appreciate it.  And can my opposition

be due a week before, Your Honor?

THE DISCOVERY COMMISSIONER:  Yes, I mean, opposition

to the motion for protective order, absolutely.

Okay.  So we've got the complaints covered.  We're

going to limit it to Washoe and Clark County.  We're going to

search counsel -- cocounsel for CRC is going to do the work on

that, a little more computer savvy probably.

MR. SCARBOROUGH:  Without question.

THE DISCOVERY COMMISSIONER:  And then just give them
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the case names and numbers so that they too can pull it up.

I'm not going to require you to print anything out, but let's

provide that information.

So I think I've dealt with the three issues with the

understanding that I'm continuing Interrogatory 18.

MR. SCARBOROUGH:  You have, Your Honor.  Thank you

very much.

THE DISCOVERY COMMISSIONER:  Thank you.

MR. SCARBOROUGH:  We'll take a backseat.

THE DISCOVERY COMMISSIONER:  Next.

MR. BOYLAN:  Well, I'm thinking maybe, Your Honor, if

we could take a short break.  I'm going to have to push my

flight back, and how much longer would you -- are you going to

take a lunch?  I just need to plan the remainder of my day.

THE DISCOVERY COMMISSIONER:  I probably will take a

break for my staff and myself.

MR. BOYLAN:  What time should we plan to take a

break?

THE DISCOVERY COMMISSIONER:  Well, we can break now

and return at 1:30.

Would that work for everyone?

MR. BOYLAN:  Yes, that would be great.

THE DISCOVERY COMMISSIONER:  All right.  I'll see you

all back here at 1:30.

MR. BOYLAN:  Thank you.  
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(Proceedings recessed to 12:44 p.m. to 1:38 p.m.) 

THE DISCOVERY COMMISSIONER:  Please be seated.  I

have a couple of quick housekeeping matters.  I went on

Odyssey, and it shows that one of the motions filed by CRC was

filed under seal.

MS. MAZIARZ:  It's an exhibit to one of the motions.

THE COURT RECORDER:  I'm sorry.  Could you come

forward, please.

MS. MAZIARZ:  Sure.

THE DISCOVERY COMMISSIONER:  And state your name,

please.

MS. MAZIARZ:  Jessica Maziarz for CRC.  Yes, it's an

exhibit to the motion.

THE DISCOVERY COMMISSIONER:  Okay.  How did you get

them to file it under seal?

MS. MAZIARZ:  I would need to contact our local

counsel's office.  They filed it.

THE DISCOVERY COMMISSIONER:  I'm sorry.  What now?

MS. MAZIARZ:  Our local counsel filed it.

THE DISCOVERY COMMISSIONER:  Because I don't see a

court order to file anything under seal.

MS. MAZIARZ:  Oh, there would be a confidentiality

order entered for this.

THE DISCOVERY COMMISSIONER:  Okay.  And that was what

was used to file that exhibit --
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MS. MAZIARZ:  Yes.

THE DISCOVERY COMMISSIONER:  -- under seal?

MS. MAZIARZ:  Yes.

THE DISCOVERY COMMISSIONER:  Okay.  So there are

actually two motions.  The one motion is set for -- I keep

saying November -- February 10th.

MR. SCARBOROUGH:  That's the Interrogatory 18 motion.

THE DISCOVERY COMMISSIONER:  That's the interrogatory

18 which we're keeping on that date tentatively at least for

now.

MR. SCARBOROUGH:  Right.

THE DISCOVERY COMMISSIONER:  But I did get another

motion submitted on OST which is the 30(b)(6) motion, and we

were actually going to set it Friday, but I think we need to

rethink that.  So what would you prefer us to do?  Do you want

us just to not set it now and return it to you, or do you want

us to set it for the February 10th date on OST?

MR. BOYLAN:  Well, I think the answer is based on

what you said earlier, Your Honor, which we, you know, didn't

understand.  We probably haven't approached it right because

when we sent out that 30(b)(6) we thought it was proper because

the first witness didn't address that issue, but you've said

otherwise.  So we'll just -- we'll just withdraw that notice.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BOYLAN:  So that motion will go away.
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THE DISCOVERY COMMISSIONER:  All right.  So if you

could withdraw your notice of that 30(b)(6) deposition for now,

I'm not saying I wouldn't give you another one, but for now

until it's properly before me by motion.

And then I will just return, Mr. Scarborough, this

motion to you all.

MR. SCARBOROUGH:  Okay.

THE DISCOVERY COMMISSIONER:  Let me check it out on

our end though.  We'll return it to your local counsel.

MR. SCARBOROUGH:  That's absolutely fine, good

resolution.  Thank you, Your Honor.

THE DISCOVERY COMMISSIONER:  Okay.  All right.  Okay.

Moving right along.  What defendant would you like to talk

about next?

MR. BOYLAN:  We were thinking NDSC, Your Honor.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BOYLAN:  I guess as a preamble to this kind of as

I've suggested before, we've really struggled to get documents,

information and witnesses from NDSC since last June, and -- not

June -- February and March, whenever it was, June perhaps.

THE DISCOVERY COMMISSIONER:  Last year early

sometime.

MR. BOYLAN:  And it's going to have a big effect on

what more we need to do because we are now starting to get bits

and pieces of information, and that will require follow-up.  So
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again pretty soon you may be wondering about the Phase 1

deadline but that said.

The other issue is -- and I'll get into the specifics

in a moment -- but we have had to do a lot of meet and confer

and file a lot of motions, and only as a result of all that

work and expense are we starting to get some information.  I

feel like we've been meeting and conferring.  You know, I feel

like it's my second job, that we've done a lot of it, and I

know the defendants disagree.  Of course they're doing it

one-on-one --

THE DISCOVERY COMMISSIONER:  We really don't --

MR. BOYLAN:  -- but Mr. Wilde and I --

THE DISCOVERY COMMISSIONER:  I don't mean to

interrupt you.  I really don't want to address that particular

issue.  I've taken note of it.  I'm concerned about it.  I'm

not going to provide any attorney's fees today.  So I think

what we need to do is focus on what we need to talk about with

regard to NDSC.

MR. BOYLAN:  Well, Mr. Wilde and I did that, and

because of this motion, and because we're in your presence I

think we've made some progress.  Mr. Wilde called his client,

and I think he's about to report on that in a moment, but we

have made some progress on several items, and we're going to

resolve them by agreement, and then there's a few others that I

think we need your help on, Your Honor.
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THE DISCOVERY COMMISSIONER:  Okay.

MR. BOYLAN:  As to the interrogatory or the 16.1

issue actually regarding disclosing the people who participated

in phone calls, outbound or inbound, he's going to amend and

specifically identify the people who are very likely to have

participated in those phone calls.  So that is similar to

essentially the same as the resolution with the others.  So

we're satisfied with that.  I assume that's a stipulation and

will become a part of the Court's resolution.

As to complaints and the complaint log, formal and

informal, I think we'd just like to agree both of us to follow

what you've already determined on the same issue and the same

request and the same disclosure as to the other defendants.

Oh, going backward in time if I may for a moment.

With respect to those who engaged in phone communications, in

addition to identifying them in the way I described, he's also

agreed to provide to me the names and addresses of the temp

agencies which supplied some of these people, and the reason

for that is because it may be that only they have their last

known contact information.  So he's agreed to give me those

names, and that way I can issue a subpoena to try to track

these people down if the names are insufficient to do so.  So

that is appreciated.

As to Request for Production No. 2, as you know from

our papers, we had a number of complaints with their responses
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that, you know, were not code compliant, didn't tell us really

whether they had documents, didn't have documents or the like.

In many cases, they simply referred us to the Bates numbers of

a handful, and in one case two pages of previous documents, and

we challenged that in a variety of ways.

We also challenged, for example, if we could focus on

Request for Production No. 2, it takes us back to all the

disputes we've had regarding the word generic, and Mr. Wilde

and I don't really agree on what that means.  I don't think

I've found agreement with any of the defendants, but we're

talking about documentation, and we've seen a variety of types

of it from other defendants.  In fact, QLS probably more than

others has given us some good examples of this.

But there are templates, and I had Mr. Ceran tell me

he doesn't even agree with what a template means in this

context, but for my purposes there are documents.  There are

forms.  There are forms, and those forms can be modified or

not.  There are forms and templates related to reinstatement.

There are forms and templates related to pay off.  There are

forms and templates and procedures, generic procedures that

relate to how do you account for reinstatement.

In some cases there are, for example, I think it

was -- ND -- no, I think it was MTC who gave us a generic

policy on what you tell homeowners -- excuse me -- what you

tell debtors when they call and communicate and what you're --
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how you conduct phone communications with them.  So to us all

of this stuff is generic.

Where Mr. Wilde and I part ways is instead of

requiring his client to identify all these things he wants me

to do it and say, well, what exactly are you looking for?  What

do you want?  And my answer is I want everything the Court

ordered that's generic, and please don't rely on me to tell you

what your client has because I'm sorry I don't know what your

client has, but I've given him examples.  If he has seen the

document productions from the other defendants, he's seen a

whole variety of examples of this type of generic

documentation.

Some of it is really important stuff, like they

denied they were a collection agency, but they've got

templates, forms and procedures for how they handle the money

collected, and we know now -- again thankfully only because of

your orders -- we know that they collected millions of dollars

from Nevadans for reinstatement and pay off.  They had entire

divisions, groups of people that did reinstatement and payoffs

as part of their contractual work with the numerous lenders

that they represented as the collection agent.  So there are

all kinds of forms related to reinstatement, payoffs,

collection.

There are forms related and policies related to what

do you do with the money.  They have trust accounts, Your
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Honor.  What they do is when they get these millions of dollars

in for reinstatement and pay off from Nevada is they put them

into trust accounts if it's made payable to them, and in most

cases it has been for most defendants at least part of the

time, and then they pass that on, that money on to their lender

clients.  Well, there's forms for all of that.

There's also communication databases.  I think

Mr. Scarborough mentioned one earlier.  They have specialized

databases that they use to communicate with their lender

clients, and certain types of information would be communicated

directly with the lender clients.  There are forms for that.

Some of it's electronic, and they need to access the forms

online, take screen shots, print the screens or whatever it is

to show this generic type of documentation, which is used in

connection with the collection, deposit and passing on to their

lender clients the money.

So I have as part of the meet and confer complained

respectfully to Mr. Wilde that I shouldn't have to tell him

what his client's looking for, but I have given him examples,

and I gave him many of the examples that I just gave to you.

He has now said that he's going to go back to the client and do

a sweep for generic documentation.  I'm grateful for that, but

this time it has to work, and I'm disappointed at how many

months and how many thousands of dollars I had to expend in

order to get him to do that, but he's agreed to do that.
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As to Request for Production No. 3, again we -- the

documents that -- the response they gave us was not code

compliant.  It didn't say whether they have documents, whether

they don't have documents or whether they're going to produce

documents.  It merely referred to some base numbers of a

handful of generic -- of orders rather from unrelated matters,

and that was not what the request was about.

No. 3 is a broad request.  Mr. Wilde and I

acknowledge that it's a broad request, but it's the one you

ordered.  There was a meet and confer.  They objected to it,

and you ordered it, and they didn't comply with it, and it is

indeed very broad, but that's what you intended, and frankly

that's what we need to get the evidence to prove our case.  So

as to No. 3, I don't know that we have any particular

resolution.  We just need your order enforced in an unambiguous

way for Mr. Wilde's purposes.

And then with respect to Request for Production No.

8, again a non-code-compliant response, they simply referred to

two documents by Bates number, didn't tell us whether they had

other documents, whether anything's withheld, whether

anything's going to be produced, and we know from discovery

that there are other documents that are responsive that they

have not produced, and at least one and perhaps two other

defendants have agreed to do so, and they're very important.

And I just want to give you an example not intended
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to be comprehensive about the defect in their failure to

produce documents in response to Production No. 8.  The

contracts, their contractual agreements with their clients,

we've asked for those, and we've explained in our papers to you

why those are exceedingly important.  Again, this request, you

ordered a response.  So from our position it's too late for

them to argue relevance or interpretation that's not credible.

But speaking about the contracts, just one example,

just one please, Your Honor, what they do is they have

agreements with the lenders.  Sometimes those are very

elaborate, and sometimes they're done in part, file by file,

and we've seen examples of these.  And the contracts spell out

what they're to do or not required to do on exactly the Phase

1 issue that you have articulated, which is were they engaging

in collection agency activities?  Were they going beyond what

they say, which is they only filed a notice of default and

proceeded with a notice of sale?  

What these contracts do is they show they were doing

reinstatements.  They were doing reinstatements of the

defaulted loans.  They're doing payoffs of the defaulted loans.

They're doing REO services related to the defaulted loans.

They are in some occasions providing representation related to

mediation to try to work out a loan modification.  In some

cases they've done loan modification agreements.

The contracts with their lender spell out what those
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services are that they're being engaged to perform, and in many

cases they also deal with the big issue here about whether

they're debt collectors and whether they're required by their

clients who recognize that in fact they are debt collectors.

In most cases these contracts are requiring them to

acknowledge to the borrowers the reality of the situation,

which is they're debt collectors.  So they have to say that.

In some cases and some clients, the contracts require them to

acknowledge that they're debt collectors on behalf of the

lender.  So, you know, I think Chase gave us most of -- Chase

Bank with CRC, I think we have most of that contract.  That was

their primary client.  They only did a smattering of work for

other lenders is my understanding from what they've told me,

but they haven't given us the other contracts.

But we're talking about NDSC.  NDSC has not given us

any other contracts with their clients.

THE DISCOVERY COMMISSIONER:  So, counsel for the

defendant, who did your client primarily work for?

MR. WILDE:  Your Honor, they had -- I don't know if

they had written agreements, but they did foreclosures for most

of the major banks in Nevada.

THE DISCOVERY COMMISSIONER:  Why would they not have

a written agreement?

MR. WILDE:  Some of the written agreements are with

the law firm of Tiffany and Bosco, the firm that I'm with, and
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Tiffany and Bosco simply has NDSC as their agent conduct the

foreclosure.

But, Commissioner, if I could, and again I've sat in

the back, and I've listened to a lot of people speak today, and

I just need one minute of your time.  I know you commented on

some of the documents you're going to go back and look at.  If

you'll look at Exhibit A to our response, it was an e-mail that

I sent to Mr. Boylan in November of 2016, just a few months

ago, and it was because he took the position that he didn't

need to have a meet and confer, and I said right in my e-mail I

don't know of any authority where you can forgo a meet and

confer.  Let me know what your objections are.  Give them to me

in writing or a list, and I'll quickly answer you.

So for him to continually say over and over that it's

been a hundred motions and thousands of dollars in attorney's

fees -- as I age and I get older, I look for milestones.  I

look for street signs.  I look for ways to identify a space in

time when I can forget everything from before that, and that's

what I do with this e-mail.  I send him that e-mail, and he

didn't respond.  He didn't schedule a meet and confer.  So for

him to say that he's had several meet and confers, he hasn't

with me.  He hasn't with my office.  So today we did get a lot

of ground covered.

And I'm willing to supplement these responses

including I'm going to go back to my client, ask him about
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contracts that NDSC had, and then make a determination on

whether or not they should be provided, and as always I will

follow the Court's order if I don't object.

THE DISCOVERY COMMISSIONER:  Can we at least if there

are such contracts look at the language, and if there is any

language in there that would suggest debt collecting or any of

those activities within the scope of debt collecting, calling,

trying to work out a debt collecting plan.  You know, you all

know this area much better than I do.

MR. WILDE:  Right.

THE DISCOVERY COMMISSIONER:  But having said that,

because even if you think that some of the contract is arguably

protected, there may be portions of that contract that at the

end of the day you need to disclose.

MR. WILDE:  I understand.

THE DISCOVERY COMMISSIONER:  And I think you would

know which ones those are.

MR. WILDE:  I know exactly what he's looking for and

what the --

THE DISCOVERY COMMISSIONER:  Okay.  So even if you

think that much of the information may be privileged or, you

know, not relevant, you need to disclose even if you redact and

you provide a privilege log explaining what you did so

Mr. Boylan, you know, takes a deep breath before he looks at

the documents, you need to do that.
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MR. WILDE:  I understand completely.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BOYLAN:  On that, Your Honor, a couple things.

We have a protective order in place.  So there really shouldn't

be any major concerns about a basic commercial contract, but if

there is, we'd like to be able to make the determinations about

what is relevant for collection agency activity.  All these

defendants have said that they do nothing.  They have sworn --

their representatives have sworn, yeah, we do reinstatement,

but that's not collection.  They've looked me right in the face

and said that.

THE DISCOVERY COMMISSIONER:  If anybody needs to

review them, I will impanel.  I am trusting that the defendant

knows what the defendant needs to produce.  I understand you

have a protective order.  I don't know if there are other

concerns in that contract, such as financial arrangements that

might should remain privileged or could remain privileged.  I

don't know what everyone else has produced.  I'm not concerned

about that right now.

MR. BOYLAN:  On the meet and confer issue, here's

what I've tried to explain, and I've told Mr. Wilde this in

writing.  My understanding -- and we have quoted and argued

this in our papers, and we have quoted the code sections -- my

understanding -- and if you correct me right now, then it's

corrected forever in this case and in this courtroom -- what
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we've said is we did a meet and confer.  We had a motion.  You

issued an order.

Now, when people don't comply with orders I don't

think I'm required to call them up and beg them to do so or to

help them.

THE DISCOVERY COMMISSIONER:  Well, I'm going to tell

you I disagree with you.  The rule under 2.34 says any time

before a discovery motion is filed, whether it be a lack of

sufficiency or lack of compliance with the order you have to

have a 2.34, and sometimes there are legitimate reasons why you

have not received a response.  I cannot tell you how many times

for whatever reason counsel thought something was sent or

e-mailed, and it wasn't, or there was a miscommunication

between counsel.  So I do require the 2.34 on just about

everything.  There might be a couple of exceptions, but they

would not apply here.

MR. BOYLAN:  Well, I appreciate that clarification

because we thought it was a Rule 37 sanctions motion and that

that didn't apply.  Also, we told these folks that was our

position, and, you know, so, but going forward --

THE DISCOVERY COMMISSIONER:  Well, it's your

responsibility to have the 2.34 conference before you filed a

motion, which is why I did what I did earlier today and since

you -- to have that conference because I felt that there was

not a meaningful exchange or a meaningful discussion.  So it
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says basically discovery motions may not be filed.

And what you were really concerned about, and I know

you think there was lack of compliance with the order, and

certainly in some respects, you know, there may have been but

in other respects it was for sufficiency of responses, and that

definitely requires a 2.34.  Plus, I think it's professional to

make sure that you're on the same page.  Now, if you keep

trying to call and schedule a 2.34 and nobody's responsive to

you, then I waive it, but I have to see a really good-faith

effort being made.

MR. BOYLAN:  Well, I appreciate that.  We'll do that

going forward.  I would again later -- we're not there yet

perhaps -- but at some point it would be nice to the extent our

motions are granted in whole or in part if all that time were

accounted for.  It takes a lot of time to meet and confer with

all these defendants on every issue, but we'll do it.

THE DISCOVERY COMMISSIONER:  Welcome to litigation.

MR. BOYLAN:  But we'll do it.

THE DISCOVERY COMMISSIONER:  You know, I don't know

what else to tell you.  It's the nature of what you are

required to do.  I understand that maybe certain parties have

not been as responsive as they should've been, and I will deal

with that accordingly when it's appropriate.  For now I want to

try to get everyone back on track.

So I think we've talked about Request to Produce No.
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8.  I think defense counsel understands what is being

requested, and I hope that he will provide the contracts.  I

certainly don't mind redacting private type of confidential

financial information arrangement because I don't think that's

relevant.

If there's any other portion of that contract that

you're very concerned about, then just make sure you prepare a

privilege log, and you do have a protective order in place.  So

that would certainly provide some protection.

Request to Produce No. 3, I think that that

information should definitely be produced, and it was -- I

don't know how broad it was because it is going to be limited

to Nevada.  So that's what the issue is, and each state has

their own laws I'm presuming on this, but I do expect some

compliance with Request to Produce No. 3.  So I'm not sure what

the issue is there.

MR. WILDE:  And that would be, for example, if my

client had any internal documentation where it discussed

whether or not it needed to have a collection license, but

like --

THE DISCOVERY COMMISSIONER:  And if you're going to

rely on advice of counsel, then you're going to have to produce

the advice given.  You can't claim privilege on that.

MR. WILDE:  Okay.  I'm just thinking that my client's

not required to go through every file to see if that document

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA002458



84

JD Reporting, Inc.

is in those files.

THE DISCOVERY COMMISSIONER:  I am confident that

there was -- I would look at or near the time you started

business -- your client started business in Nevada because I

suspect that there were some discussions on that.  There may

not have been.

MR. BOYLAN:  Well, we know from --

THE DISCOVERY COMMISSIONER:  And I don't know what

you mean by going back and looking through every file.  I mean,

this isn't file-by-file discovery issue.

MR. WILDE:  Well, for example, Your Honor, we

provided them with the orders where we prevailed, or when I say

we, my client prevailed on this allegation whether or not it

had a collection agent -- or needed to have a collection --

THE DISCOVERY COMMISSIONER:  Well, that's not really

the issue.

MR. WILDE:  Well --

THE DISCOVERY COMMISSIONER:  The issue -- well, I

understand what your legal position is, and you can talk with

Judge Kephart about that, and you should talk to him about

that, but the discovery is requesting from you any internal

discussions or information about whether or not your company

needed to be licensed as a debt collecting agency.

MR. BOYLAN:  And that reflects our frustration, Your

Honor.  We asked for internal documents, and they give us court
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orders where they won.  I mean, that's what I'm up against.  Do

I need to meet and confer about that?

THE DISCOVERY COMMISSIONER:  Yes, you do.

MR. BOYLAN:  I'm sorry.  I guess I will.

THE DISCOVERY COMMISSIONER:  You do have to meet and

confer about it because then when you come to me I'll sanction

them, but I'm not going to do it without a meet and confer.

So, Defense Counsel.

MR. WILDE:  Yes, I will meet with my client.

THE DISCOVERY COMMISSIONER:  You need to go take a

look at this, and these are for the most part, I would presume,

are documents that were prepared in the ordinary course of

business or to determine whether or not you could engage in

business without a license.  If there are documents that

involve attorney-client advice or privilege and you're going to

rely on that advice, then you're going to need to produce that

documentation, maybe not everything, but then you'll have to do

a privilege log and make sure that you produce the information

that you are going to rely on.

And since you have several orders that support your

position, I'm assuming that your reliance may not have been

misplaced, but you're going to have to produce the information.

MR. WILDE:  And, Your Honor, picking up where I left

off, and that's where I was going to offer to start is in those

cases I will pull those files that aren't necessarily with
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NDSC, but their agents, their attorneys at the time, and see if

there's memos in there and other discussions in internal

documents, but we'll --

THE DISCOVERY COMMISSIONER:  And in addition on the

plaintiffs in this case you need to check their files.

MR. WILDE:  Oh, we did.  We've already provided them

with every shred of document from their files.

THE DISCOVERY COMMISSIONER:  And then you need to

take a look at -- I don't know.  Do you have a compliance

officer in your company?  Did you have one?

MR. WILDE:  I will -- I will check.

THE DISCOVERY COMMISSIONER:  Look at their e-mails

out or near the time that --

MR. BOYLAN:  We have found that they have considered

this issue periodically over the years of operating these

businesses.  In fact, it's kind of an industry issue.  One of

the witnesses for a different defendant said, yeah, this is an

industry argument.  It's an industry argument that we are not a

debt collector.  So this is an ongoing thing.

THE DISCOVERY COMMISSIONER:  Maybe it'll go all the

way up to the Supreme Court.  Who knows?  

But for the interim, I need the defendant to double

check and see what you have in your possession.  Look at your

compliance officer's e-mails.  Look at the lawyer's e-mails.

Talk to the lawyer for the company.  If that would be you, talk
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to yourself.

MR. WILDE:  I'll do so.  I'll do so.

THE DISCOVERY COMMISSIONER:  And find out where the

information is.

MR. WILDE:  Okay.

THE DISCOVERY COMMISSIONER:  With respect to -- well,

we're going to -- I guess we're going to come back to

Interrogatory 18.

Or is that not an issue for this defendant?

MR. BOYLAN:  Well, I think --

MR. WILDE:  Let me if I could address this.  My

client disclosed that -- and that's where I was, and why I was

late.  I apologize.  I was on the phone with the attorney that

defended the deposition of our PMK.  I tried to get a hold of

our PMK today, and she is out of town.  I cannot reach her.

THE DISCOVERY COMMISSIONER:  Okay.

MR. WILDE:  So I spoke with Kevin Nelson of our

Phoenix office, and he said that that -- and he read to me from

the transcript, from Olivia Todd's transcript that that

$40 million figure provided was simply trustee fees.  It did

not include the costs.  Again, we're not trying to hide the

ball, but she obtained that information because it's on an old

accounting system from a Peachtree accounting where it tracked

only the trustee fees.

THE DISCOVERY COMMISSIONER:  Okay.
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MR. WILDE:  Now, the Court has to recognize that

revenue -- I shouldn't say revenues.  I should say moneys that

come into a trustee come in from escrow companies, debtors,

short sales, different places.  Many times moneys don't come

through the trustee.  They go directly to the lender.  So my

client is having a difficult time under this old accounting

system to look exactly for those costs, and again because

trustees charge a wide range of fees to clients and government

entities that are managing mortgage companies, there's no way

for us to even estimate what those costs might be.

THE DISCOVERY COMMISSIONER:  So are you in the same

position as your other counsel or other counsel, other defense

counsel that you'd have to go and look at each file?

MR. WILDE:  That's correct.  We'd have to pull each

file and see what those particular costs are.  Again, we're not

trying to hide the ball.  It's title costs, recording costs.

THE DISCOVERY COMMISSIONER:  Right.  You don't have a

system in place that you can search for that information?

MR. WILDE:  That's correct.

THE DISCOVERY COMMISSIONER:  So do you know how many

files we're talking about in Nevada?

MR. WILDE:  Well, NDSC is a large player in this

game.  There was a time during the heyday, so to speak, when

they were doing 4 to 5,000 foreclosures a month.  It was just

crazy.  So, yeah, it's thousands of files.  I mean, you're
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talking 2007 to 2011.  You know, that could be tens of

thousands of files.

MR. BOYLAN:  There's an error there that's important,

Your Honor.  NDSC, unlike a couple of the other defendants,

they never got their license.  They're still operating

illegally.

MR. WILDE:  Objection, Your Honor --

THE DISCOVERY COMMISSIONER:  Well, wait a minute --

MR. WILDE:  You know, I've sat here through all this.

THE DISCOVERY COMMISSIONER:  -- that has not been

determined yet.

MR. BOYLAN:  In our view, in our allegation --

THE DISCOVERY COMMISSIONER:  Wait, gentlemen.  It's

not been determined yet.  That's why you're here.  That's in

part what you are going to have to litigate.  So let's just --

MR. BOYLAN:  Well, my point is --

THE DISCOVERY COMMISSIONER:  -- acknowledge that.

MR. BOYLAN:  Of course.  It's an allegation.  My

point is that I'm not sure why he's talking about an old

accounting system.  They're still doing it today, and

furthermore, the costs, these are costs that according to their

position they incur the costs, and they bill them to their

clients, and they have a whole separate accounting system for

how they bill their clients.  So it's just every other

defendant has been able to do it.  It's just not credible.
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And she didn't testify that to me.  I deposed her.

What she did say is that she just didn't even look for the cost

information, and what she provided was only the fees.

THE DISCOVERY COMMISSIONER:  Okay.  So why don't I

ask defense counsel to try to provide me some additional

information.  How many files are we looking at that only deal

with Nevada?  And again, is there any way to search those

files?  I mean, you've indicated no, but is there a system in

place that would allow us to do some sort of search even if we

had to download a different program to enable that search?

And in addition to which I am also somewhat curious

as to how these files exist.  Are they all hard copy?  Are they

all on a computer, and if they're on a computer, counsel for

the plaintiff suggested that perhaps you could download them on

a disc or flash drive, and then let the plaintiffs go through

the process.

Now, we've discussed the same issues before about

confidentiality and issues regarding bank regulations because

we certainly don't want to run afoul of those, but I think that

that is something that I'm going to need you to do a little

investigating on, and then I will address that issue on

February 10th when you all come back to see me on the

protective order, and then I'll have a little more information.

And of course, Plaintiffs' Counsel, five days before

you can file your opposition, which won't be a problem.
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MR. WILDE:  And, Your Honor, what is the time frame

of that again?  I don't want to sound stupid.  I just want to

make sure I have the right information for my client.  2007 --

THE DISCOVERY COMMISSIONER:  Well, when did you --

when were you active in Nevada?

MR. WILDE:  I think it was -- oh, it's been long

before 2007.  So is it 2007?

THE DISCOVERY COMMISSIONER:  Okay.  Well, we can go

beyond 2007.

MR. WILDE:  Okay.

THE DISCOVERY COMMISSIONER:  I think that there is

some recent case law that came down from the Supreme Court.

It's not necessarily analogous -- well, it's arguably analogous

to your case.  It's not directly on point but on statute of

limitations issues.  It was related to a different issue but

what are we talking about, six years?

MR. BOYLAN:  For this defendant, we've said 2007 to

the present.

THE DISCOVERY COMMISSIONER:  Okay.  Are you still

doing business in Nevada?

MR. WILDE:  Oh, yes.

THE DISCOVERY COMMISSIONER:  Still busy I'm assuming?

MR. WILDE:  Well, again I don't -- does the present

mean today?  I mean, I thought this was 2007 through 12, but --

THE DISCOVERY COMMISSIONER:  Okay.
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MR. BOYLAN:  It was for those who got their license

in 2012.

THE DISCOVERY COMMISSIONER:  So that was your cutoff

time?

MR. BOYLAN:  But this defendant never got its

license.

THE DISCOVERY COMMISSIONER:  Okay.  I understand that

distinction.

MR. WILDE:  All right, Your Honor.

THE DISCOVERY COMMISSIONER:  So once you have your

license it's moot with respect to going forward on any damages.

So, sir, your time frame will be 2007 to the present,

but I need to have an idea of how involved it is, and I'm not

sure without more information I'm going to be able to determine

that.

The next issue I have is 16.

MR. BOYLAN:  This one I'm going to have to ask

Mr. Wilde if we came to a consensus on this.  My notes are

unclear.  I thought that we did have an agreement that if they

have the phone records they're going to give them to us.  They

have not given them to us yet.

That's where I think we are, but please correct me if

I'm wrong.

MR. WILDE:  Again, it's just communication between

the two of us.  The phone records have been subpoenaed by
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Mr. Boylan.  We did provide the phone numbers and the servicer,

and I believe it was only one servicer, XO, and Mr. Boylan

informed me that they have not responded to his subpoena yet.

I'm willing to cooperate and contact XO and, you know, press

for them to do so.

Again, I couldn't speak with the deponent, but I did

speak with the counsel that defended it, and his recollection

as he was reading me from the transcript is that Ms. Todd's

recollection of the phone bills is it was just a lump sum.  It

didn't break down phone numbers in the bill.  Perhaps it was

per phone line.  I'm not sure, but certainly the phone company

would have all those phone records and the phone numbers going

in and out.  Again, I want to cooperate all that I can to

provide those.

If my client does have the phone records with the

numbers, and they are easily accessible, certainly we will turn

those over, but again we're hoping that the phone company will

just provide those.  It'll be much more detailed and beneficial

to Mr. Boylan.  Can we report back to the Court on that issue

as well?

MR. BOYLAN:  We have a bit of a disagreement on that.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BOYLAN:  First of all, I think the witness

testified that she doesn't throw away anything.  So they do

have the records.  Exactly what those records say she was
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unsure, but they need to produce to us all the phone records,

and we'll look at them and see what they show.  We don't want

them to determine what's relevant unilaterally.  Just give us

the phone records which she still has.

Now, as to the subpoena --

THE DISCOVERY COMMISSIONER:  Who still has them?

MR. BOYLAN:  His client.  She testified she doesn't

throw away anything.  So and she's the president.  She makes

all those decisions.  She was very clear about that.  Now, with

respect --

THE DISCOVERY COMMISSIONER:  Why would she have all

the phone records going in and out of Nevada?  Is that what she

said?

MR. WILDE:  Again, I didn't take the deposition or

defend the deposition, Your Honor.

THE DISCOVERY COMMISSIONER:  I really don't care how

you get the records, whether you have to send an authorization

to your own telephone company.  It doesn't matter to me.  I

understand that Rule 34 talks about what's in your control, and

there are some very interesting cases on what control means,

but we're to the point now, where I want results.  So if you

have an ability to send an authorization to your phone company

and say we need these records, get them, and provide them to

Mr. Boylan.

MR. BOYLAN:  And it --
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THE DISCOVERY COMMISSIONER:  If your client has them

because she saves everything, then you need to ask her where

they are, and you need to make copies and provide them to

Mr. Boylan.  You are welcome to give me an update on this, but

if it is in the same vein as what we have just discussed, I

will not be happy.  I want those records turned over.

Next.  Are we on 22?

MR. BOYLAN:  22.

THE DISCOVERY COMMISSIONER:  It talks about business

activities.

MR. BOYLAN:  I think our main point of departure

here, Your Honor, was NDSC has taken the position that as

ordered by you and the language that was in there as directed

by you was limited to the named plaintiffs only, and that's not

our understanding, and so they didn't give us any documents.

We already had the named plaintiffs, but I believe -- and I'm

sorry.  It's getting late.  I'm looking at this as I'm

speaking -- but we didn't get a code-compliant response, and we

didn't get documents, and we were told that they believed you

ordered it limited to the named plaintiffs.

THE DISCOVERY COMMISSIONER:  I think I also ordered

what we have been calling generic documents.

MR. WILDE:  That's correct, Your Honor.

THE DISCOVERY COMMISSIONER:  So I think perhaps this

request has already been dealt with earlier when defense

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA002470



96

JD Reporting, Inc.

counsel indicated that they would produce any type of generic

documents to you that related to collection -- I hate to use

that phrase -- related to the business that the defendant was

doing in Nevada.

So if there were standard letters that were sent out,

if there was a script that was followed in relation to the

telephone calls, if there was a memorandum reflecting what

types of services you would provide in Nevada, if you sent out

postcards to your 10,000 closest friends talking about your

services in Nevada, all of that information needs to be

disclosed because --

MR. WILDE:  Your Honor --

THE DISCOVERY COMMISSIONER:  -- well, I didn't intend

for you to have to go look through any other individual's file,

any other person's file that you're trying to, you know, deal

with in this particular situation.  What I did intend you to do

was to provide any type of standardized forms or documents that

would've been used in Nevada.  I do not know how else to say

that.

MR. WILDE:  No, I understand.  It's that vague term

generic, and we did provide the licenses.

THE DISCOVERY COMMISSIONER:  Do you take generic

medicine?

MR. WILDE:  Yeah.

THE DISCOVERY COMMISSIONER:  I take generic medicine.
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MR. WILDE:  I do, too.

THE DISCOVERY COMMISSIONER:  Do you know what it

means?  I know what it means.

MR. WILDE:  Okay.

THE DISCOVERY COMMISSIONER:  If I know what the term

generic means, I expect my counsel to know what it means as

well.

MR. WILDE:  Okay.

THE DISCOVERY COMMISSIONER:  There's always Webster's

dictionary if you're confused.

MR. WILDE:  I will look it up again, Your Honor.

THE DISCOVERY COMMISSIONER:  I think you know what

generic means.  It means standard.  It means uniform.  It means

something that you would use in any case that you might modify

a little bit to address that particular person, but some

standardized form document.  I might have used a different word

than generic, but right now I think that hopefully we're on the

same page on that.

MR. WILDE:  Yes, we will supplement 22.  I will do

another sweep with the client and supplement 22.

THE DISCOVERY COMMISSIONER:  And it may be that the

documents that you've already produced in relation to the

individual plaintiffs, you can look at their files and then go

back to your form file and see where those documents are and

then pull them up.  Pull them up and print them and provide
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them.

MR. BOYLAN:  And the documents changed over time.

Those particular plaintiffs existed in a very narrow window.

There are different forms and stuff that were issued throughout

the relevant period.  So that would be helpful, but we have

found with the other defendants that it's much broader than

that.

THE DISCOVERY COMMISSIONER:  If you asked Discovery

Commissioner Bulla, where is your -- do you have a generic form

or a standard form for report and recommendations, I could tell

you where to go on the Clark County website to pull that form

up.

MR. WILDE:  Right.  And as those forms are updated

you throw out the old ones, and that's my point.  It gets to a

point where he talks about different versions over a ten-year

period.

THE DISCOVERY COMMISSIONER:  I have many different

versions for the last -- this month will be my tenth year doing

this.

MR. WILDE:  Right.  But they're hard copies.

THE DISCOVERY COMMISSIONER:  I have plenty of old

forms, but we always keep them.  They're always available on

our computer.  They don't go away.  So I don't know what it

takes for your company to double check, but I think that you

need to do that.  Clearly we have some old forms because
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they're with the individual files.

MR. BOYLAN:  And --

THE DISCOVERY COMMISSIONER:  And we could, you know,

go down that road if we have to, but I would hope that maybe

your client would have maintained some of their forms.  Do your

best.  See what you're looking at.  We're talking a little bit

in a vacuum right now because you really haven't had the -- I

don't think you've investigated this enough.

MR. WILDE:  We'll do so, Your Honor.

THE DISCOVERY COMMISSIONER:  So why don't you go take

the time to do that, and then we can talk about it further.

Anything else as it relates to this particular

defendant NDSC?

MR. BOYLAN:  I can't think of anything else.

MR. WILDE:  I don't think so, Your Honor.  I'm done

with my notes.  So.

THE DISCOVERY COMMISSIONER:  Okay.  Very good.  Thank

you.

MR. WILDE:  Thank you.

THE DISCOVERY COMMISSIONER:  And then where are we?

Are we done?

MR. BOYLAN:  There's MTC.

THE DISCOVERY COMMISSIONER:  I knew there was one

more.

MR. WILDE:  And don't let us leave without a time on
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that February 10th hearing.

THE DISCOVERY COMMISSIONER:  The February 10th

hearing currently is 9:30.

I was going to say this.  Plaintiffs' counsel is

going to prepare the report and recommendations from today's

hearing, but all of you who are supplementing, that I've asked

to do some supplementing today, I would like if at all possible

that you could complete your supplementation by February 1st

of 2017.

The hearing right now is February 10th.  So

obviously I want the supplementation done in advance of the

hearing so that if Mr. Boylan has to do another 2.34

conference, he can conduct that prior to the next hearing which

is currently February 10th.  So that gives everyone a good

three weeks really from today to ensure that you can

supplement.  If you need more time, call Mr. Boylan and tell

him, you know what, we need a little more time, and then be

prepared to give me an update on your efforts on February

10th, okay.

MR. WILDE:  All right.  Thank you.

THE DISCOVERY COMMISSIONER:  All right.  And I'm

going to just say this.  It is very possible we'll have to

continue that February 10th hearing.  I do not know that for

certain.  I want to review the deposition transcripts that will

be provided to me hopefully in the near future, this week
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maybe, but I do want to have the opportunity to review those.

MR. BOYLAN:  Ms. Brignac.

THE DISCOVERY COMMISSIONER:  Right.

MR. BOYLAN:  Is there another one?  I'm sorry.

THE DISCOVERY COMMISSIONER:  No, just -- I'm sorry --

one.

MR. BOYLAN:  Brignac, okay.

THE DISCOVERY COMMISSIONER:  One deposition

transcript.  I'm thinking of the other matter.  Sorry about

that, just the one.

Okay.  So --

MR. BOYLAN:  Wait.  There is a good segue there, Your

Honor, in terms of starting with the MTC issues.  Mr. Ceran and

I have some disagreements.  We've talked many, many times, and

I think we're able to talk freely and readily, but we even have

a disagreement now about what we said when we talked and what

happened.  You've probably seen that in the papers.

But our perspective is pretty clear.  The Court

ordered -- we struggled for months to get depositions.  They

were scheduled and canceled, and then finally we were told

these people wouldn't be produced.  We made a motion after

meeting, conferring.  You issued an order requiring them to

produce these three witnesses, and then you can see the

back-and-forth that went around between us.  He blames me; I

blame him.  The bottom line is they didn't produce the
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witnesses in 2016.

At some point late in the game, Mr. Ceran said, you

know what, we can't do it in December.  I said, well, some of

these people might only be four hours.  You can't find one

window, and so he basically said you cannot have any of these

court ordered witnesses until January or the middle of January

or the 3rd week of January.  I don't remember the exact dates,

but that's essentially what he said.

My response was, you know, I just -- delay is

unending in this case.  Right now we've got a March cut off for

Phase 1.  Surely these witnesses are going to say some things

that's going to require some additional discovery, either

written or deposition.  I don't think I should have to wait for

court ordered depositions.

Now here we are in January.  I'm sure Mr. Ceran is

going to say, well, he could be taking their depositions next

week, and he was just being difficult, but the reality is these

were court ordered, and they should've occurred at least a

month ago, and I didn't want to be in a position where the

deposition is, say, at the end of January.  I don't get the

transcript until, say, the 1st week of February, and then I

don't even have time to issue written discovery that comes out

of the content of the testimony.

So I figured I've got to come to the Commissioner,

lay it out, get enforcement of her order and at least give the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA002477



103

JD Reporting, Inc.

Commissioner the perspective that these delays are intended to

prejudice us because as I said earlier they are going to argue

that we should not extend Phase 1.  So Mr. Ceran, I'm sure, is

going to tell the Court sure, you know, we'll produce them.

We're ready.  Well, it's late in the game.  We do want to

proceed with these depositions.  But there's also other issues

with respect to document production which is part of the

historical problem.

These witnesses are critical witnesses.  For example,

the accounting manager Ms. Juarez [phonetic] has been really at

the top of my list, and apparently she had not a single period

of four or five hours during the month of December where she

could be deposed.  We know, we know from other MTC witnesses

that she's going to have really important information regarding

collecting millions of dollars from Nevadans for, for example,

reinstatement and pay off as well as third-party collections,

all of which were passed on to the lender.  So we're anxious to

get there.

THE DISCOVERY COMMISSIONER:  Well, I understand.  We

have a very long road ahead of us to get this case prepared

depending on what happens along the way, and I do understand I

think probably the frustration on everybody's part, but having

said that, the holiday season is just difficult.  There's no

question about it.  January is difficult, and although to me

right now it feels like we're in July, it's the 2nd week of
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January.

So I think that we have to kind of just step back a

little bit and decide, you know, how do we move forward?  And

it's not that I'm unwilling to listen to what happened.  I do

understand your position far better than you think I do, but we

have to move forward.

So what is the situation with the depositions,

Defense Counsel?

MR. CERAN:  Moving forward or -- just moving forward?

THE DISCOVERY COMMISSIONER:  Moving forward.  I mean,

what are the depositions that we need to get scheduled?  I

don't have the names of them.

MR. CERAN:  We did make someone available in

December, but we have Gloria Juarez, Rand Johnson and Terry

Johnson, and the dates that I provided to counsel back at the

time -- at least before I filed this opposition on December

27th were January 9th to January 13th and January 18th

to February 2nd for Gloria Juarez; January 17th to

January 20th, and January 23rd for Rand Johnson.  I know I

have a deposition now in another case on January 20th.  So

that's no longer available.  I could get additional days.

I mean, we're not trying to hide these people, Your

Honor.  It was scheduling difficulties, and --

THE DISCOVERY COMMISSIONER:  So just understand --

MR. CERAN:  Yeah.
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THE DISCOVERY COMMISSIONER:  -- I'm sympathetic to

scheduling difficulties, but if at the end of the day this

affects the time frame for the Phase 1 discovery, don't be

unhappy about it.  

All right.  So can we get these depositions scheduled

before the end of February?  Will you work together and make

that happen?

MR. BOYLAN:  Yes.

MR. CERAN:  I'll definitely do my best, Your Honor.

THE DISCOVERY COMMISSIONER:  I expect a little bit of

an update when you come back on February 10th.  It would make

the Commissioner very happy if at least was one of those

depositions had been completed, if not two.

MR. CERAN:  We have two more of our witnesses

scheduled for Friday.

THE DISCOVERY COMMISSIONER:  That's good.

MR. CERAN:  So we're moving forward, Your Honor.

THE DISCOVERY COMMISSIONER:  All right.  So I also

have discovery issues.

Mr. Boylan, do you want to start with the issues?  I

know we've covered most of them, but I think we need to just

address them as it relates to MTC.

MR. BOYLAN:  If I could start with one of the most

important ones, it relates to RFP No. 8.

THE DISCOVERY COMMISSIONER:  Okay.
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MR. BOYLAN:  We know from the testimony of

Ms. Shubern [phonetic] -- which we've provided in here that

they have contracts.  We talked about this with one of the

other defendants.  They have contractual agreements, and these

agreements will be incredibly important we think to showing the

types of services, i.e., collection that they were performing

before they capitulated and obtained their license in 2012.

They haven't given us any of those agreements.

I believe they've taken the position that they're not

relevant in Phase 1 notwithstanding that they detail all the

specific collection agency activities, and they also, according

to Shubern Kohl's sworn testimony, they have in many cases

specifics about being a debt collector and being required to

disclose that they are a debt collector.  So those are -- you

know, if you had to -- if we were making an opening statement

at the trial today, very likely those contracts are going to be

among the 10 or 15 exhibits that I would outline in my opening

statement, but they are refusing to give us those.

Another group of documents that would undoubtedly be

in my opening statement in this case because it'd be so

important and they'd be up on the screen, assuming we have

audiovisual capability at trial, and that is, as I mentioned to

you in the papers, they were collecting so many checks, so much

money from debtor's that some of their people spent eight hours

a day just putting the amounts into deposit slips.
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Now that's a dead-bang answer to the question we

framed for Phase 1:  Were they collecting money on behalf of

their lender clients, or were they a collection agent?  Were

they collecting claims?  Were they acting as an agent?  Yeah,

well, the checks were coming in payable to them in most cases,

and Ms. Diaz testified that sometimes she would do as many as

800 a day.

Now, they were also collecting money on these

defaulted loans and passing on to the lenders and third

parties.  Sometimes there would be a deal whether in connection

with some sale of the property, either before or after the

formal sale.  So they had all kinds of money coming in,

millions and millions of dollars, and they won't give us the

checks or copies of the checks that we now know exist, and

those are incredibly important.  So those are examples of what

they've not given us in response to No. 8.

Mr. Ceran and I have gone round and round on it.

Neither of us has convinced the other --

THE DISCOVERY COMMISSIONER:  Well, I'm not inclined

to give you copies of checks.  I mean, if you want the checks

on the named plaintiffs we have right now, if they've turned

over the file, that's fine, but if it's 800 checks a day, I'm

not going to do that.  We've got to figure out a better way to

handle that volume.

MR. BOYLAN:  I know how to do that, but I'm happy to
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try to discuss that, but as you know there are accounting

systems, and there's accounting software, and all those checks

have to be entered in as a deposit.  So that would be actually

a more efficient way if they could just produce the accounting

reports through the accounting software that would give us

that.  Again I haven't deposed Ms. Juarez, the accounting

manager, to get into these details.

THE DISCOVERY COMMISSIONER:  Okay.

MR. BOYLAN:  Of what's available.

THE DISCOVERY COMMISSIONER:  Who is your primary

client?

MR. CERAN:  My primary client is MFC.

THE DISCOVERY COMMISSIONER:  I mean, did they work

with a lender?  Is that -- 

MR. CERAN:  Oh, they work with --

THE DISCOVERY COMMISSIONER:  -- or a --

MR. CERAN:  Oh, they work with all sorts of different

lenders.

THE DISCOVERY COMMISSIONER:  All sorts of lenders.

MR. CERAN:  A hundred, you know, big, small, which is

why I want to come back to what I thought were the parameters

that the Court set for us last time, and that's that we're in

Phase 1, and that we're talking about documents that relate to

viability of these plaintiffs' claims and generic documents,

and when we talk about checks, and when we talk about
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individually negotiated contracts, they're the opposite of

generic.

THE DISCOVERY COMMISSIONER:  Let's back up for a

moment because the contract issue may be different, and I want

to tread carefully here because it has been a while since I've

read or looked at my prior rulings, but one of the issues in

Phase 1, one of the critical issues is whether any of the

defendants are in fact debt collectors.  That's the whole

issue.  So if there are contracts that set forth what your

company was supposed to be doing, then those contracts are

relevant.  

As I've discussed previously, if there's information

in there that is really of a proprietary privilege nature then

redact it.  Produce your privilege log.  You do have a

confidentiality order in place.

Now, I do tend to agree with you regarding the

checks.  I need to think about that because that is a different

issue.  As long as the complete files have been turned over for

the named plaintiffs, that's what I wanted you to do.  Any type

of generic documentation also needs to be disclosed as it

relates to the services your company provided, and you, like

the majority of the defendants, are in the relevant time period

of 2007, I believe, to 2012; is that right?

MR. CERAN:  Correct.

THE DISCOVERY COMMISSIONER:  Okay.  So we have a
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relatively limited period of time relatively, and you have to

focus on the named plaintiffs in this case as well as the

generic documentation, but any type of documents that would

reflect the business that your client was engaged in in the

state of Nevada I would expect to be turned over.

If you are dealing with lenders, for lack of a better

term or phrase, there are a hundred of them, then that could be

an issue for you, but I would expect you to know what your

contracts set forth, and at a minimum at this point, the

lenders that are involved with the named plaintiffs and those

contracts should be produced with any appropriate redactions

because what they are -- what I hope they show is what the

scope of your responsibilities were, you know, what was your

business in Nevada?  What did you do?

MR. BOYLAN:  Those two contracts alone --

MR. CERAN:  Well, this is --

MR. BOYLAN:  -- well, one, they'll only give us one,

I think.  That won't give us the proof we need because as

Ms. Shubern Kohl explained in her deposition, there were

different rules and stipulations and different services in

Nevada for different clients which goes to that issue of were

they --

THE DISCOVERY COMMISSIONER:  I understand that, and

so we are walking a somewhat difficult tightrope here because

what I do want to see happen is that the information regarding
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the services that this defendant provided MTC in Nevada are

fully disclosed, whether they be related to these individual

plaintiffs in the contract or not.

MR. BOYLAN:  Thank you, Your Honor.

MR. CERAN:  Well, it seems, Your Honor, that I -- I

understand where the Court's coming from, and it just seems so

inconsistent with the idea that we have a Phase 1.  On the one

hand we can't --

THE DISCOVERY COMMISSIONER:  But what are you --

excuse me.  I don't mean to interrupt you, but let me just ask

you this question.  What is it that you are going to be asking

the Court to do after Phase 1?

MR. CERAN:  Grant summary judgment.

THE DISCOVERY COMMISSIONER:  On what grounds?

MR. CERAN:  On the grounds that we are not debt

collectors --

THE DISCOVERY COMMISSIONER:  Right.

MR. CERAN:  -- in Nevada --

THE DISCOVERY COMMISSIONER:  That's right.

MR. CERAN:  -- on the grounds that there are no

damages --

THE DISCOVERY COMMISSIONER:  Well, that is a

different -- we are not dealing --

MR. CERAN:  On the grounds that --

THE DISCOVERY COMMISSIONER:  Okay.  Stop.  You've
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answered my question.

MR. CERAN:  There are more grounds, Your Honor.

THE DISCOVERY COMMISSIONER:  Well, I'm sure Judge

Kephart will enjoy listening to all of that, but from my

perspective the first ground, the primary ground is what's

important, which is determining whether or not you're debt

collectors.  If you're not, then you don't have to be licensed,

case over, as I understand it.

MR. CERAN:  Right.

THE DISCOVERY COMMISSIONER:  So --

MR. CERAN:  So let me ask this.

THE DISCOVERY COMMISSIONER:  -- so what you do in

Nevada --

MR. CERAN:  Right.

THE DISCOVERY COMMISSIONER:  -- becomes relevant even

if it may not be in relation to one of these particular

plaintiffs because what you do becomes relevant because I

suspect that there may be some plaintiffs if you expanded your

services for other lenders that may ultimately be identified.

MR. CERAN:  So I hear the Court.  I'm not arguing

with the Court.  I just wanted to get some clarification on

what the Court means by redaction because my sense of -- I

mean, what we're talking about is Request No. 8, which talks

about price list.  It doesn't talk about everything else that

Mr. Boylan has, you know, regaled us, you know, with, right?  I
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mean, Exhibit 8 --

THE DISCOVERY COMMISSIONER:  No, I think we're beyond

8.  Let me see which one this relates to.

MR. CERAN:  Exhibit 8 is --

THE DISCOVERY COMMISSIONER:  Well, we just talked

about No. 8.

MR. CERAN:  That's what the argument was about, and

that's what I was trying to respond to.

MR. BOYLAN:  The language was the language approved,

edited, and ordered by the Commissioner.  It wasn't limited

that way, and frankly these documents are within the scope of

No. 8, within the scope of No. 22, and as just articulated,

they're at the heart of the case.

MR. CERAN:  8 is Notices, policies or practices with

respect to cost and/or fees charged by trustee corp for

services.  So that's what I thought we were talking about,

but --

THE DISCOVERY COMMISSIONER:  I guess I was looking at

the one, and maybe it's 22 that's been throughout the other

defendants throughout our discussions today.

MR. CERAN:  22 has to do with the business

activities.

THE DISCOVERY COMMISSIONER:  Right.  We were talking

about the contracts.

MR. CERAN:  Right.
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MR. BOYLAN:  Right.

THE DISCOVERY COMMISSIONER:  So which one is that?

MR. BOYLAN:  It's 22, but it's also 8 because the

contracts spell out the fees for particular services.

MR. CERAN:  But again, these aren't -- these aren't

fees that are charged to everybody.  They're specifically

negotiated fees.

THE DISCOVERY COMMISSIONER:  Okay.  Hang on just a

moment, please.

THE COURT RECORDER:  Something happened.

THE DISCOVERY COMMISSIONER:  To Odyssey?

THE COURT RECORDER:  No, it's like it wasn't

connected.

THE DISCOVERY COMMISSIONER:  Oh, it probably didn't

want to listen anymore.

THE COURT RECORDER:  For a few seconds there was

nothing.

THE DISCOVERY COMMISSIONER:  All right.  So I'll keep

my day job.  I won't become a comedian.

Is it reconnected?

THE COURT RECORDER:  Yes, it's turning now.  It's

recording.

THE DISCOVERY COMMISSIONER:  There might have been a

power surge or something.  Who knows?

UNIDENTIFIED ATTORNEY:  (Unintelligible) 
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